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ITEM6 

TEST CLAIM: 
FINAL STAFF ANALYSIS 

Education Code Sections 47605, subdivision (b)(5)(0) and 47611.5 
Government Code section,3540, et seq., Statutes 1999, Chapter 828; 

Charter School·Collective Bargaining (99-TC-05) 

W estem Placer Unified School District, Claimant 

EXECUTIVE SUMMARY 
The test claim was filed in November 1999 by the Western Placer Unified-School District on test 
claim statutes that subject. charter schools to the Educational Employment Relations Act 
(BERA). Specifically, the statutes require a charter school to insert in the charter a declaration as 
to whether the charter school will be deemed the public school employer for purposes of the --
BERA. If the charter school does not opt to be the public school employer, the school district 
where the charter is located is deemed the public school employer by default 

For the rea8on.S indicated in the analysis, staffffuds that, as to the test cliiini statutes: -

• - A school_ district claimant does not have standing to claim reimbursement for the activities 
alleged to be mandated on a charter sc_hQol. 

• Charter schools are not eligible claimants subject to article XIII B, section 6 of the California 
Constitution. Thus, the requirement for the charter school to be subjec:t to the BERA, as well 
as the declaration in the charter whether or not the charter school shall be deemed to be the 
exclusive public scb~ol employer, IU).d requiring this declaration by Maich 31, 2000 (Ed. 
Code, § 47611.5, ~bds. (b) & (f)) are not activities subject to article XIII B, section 6. 

• The test claim statutes do not mandate li.n activity on county boards of education. 

• Subjecting charter schools to the BERA is not a new program or higher level of service for 
- school districts that are deemed the public school employer. 

' ' - . 

• There is no evidence in the record that a school district incurs increased costs mandated by 
the state (within the-meaning of Government Code sections 17514 and 17556) to make 
written :findings of fact when denying a charter petition because the petition does not contain -

. a rea~onably comprehensive d,es(lription of"A declaring whether or not the charter school 
shall be deemed the exclusive public school empk>yer of the employe~s of the charter school 
for purposes ofthe [BERA]." (Ed Code, § 47605, subd. (b)(5)(0).) 

Recommendation 

Therefore, staff recommendS that the CommissiOn adopt this analysis· and deny the Charter 
Schools Collective Bargaining test claim (99-TC-05). 
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STAFF ANALYSIS 
Claimant 

Western Placer Unified School District 

Chronology 

11/29/99 

06113/00 

07/13/00 

07/24/02 

07/29/02 

04/06/06 

05/11106 

Backgrou~d 

< • 

Test Claim filed by Western Placer (Jnified School District, Claimant 

DeJ;artment of Finance submits corilpients on the test claini 

Claimant submits tebtittal comments on the test claim 

Claimant requests postponement of the hearing on the test claim 

Commission staff grants,postpone~ent requ~ 

Comnijssion staff issues draft staff analysis on the test cl~ 

Comriiis;siOii staff iSsues filial staff anlilysis on the test clallii 

Charter schools are publicly' funded K-12 schools that enroll pupils based on parental cbtiice 
rather than residential assignment. In order to encourage innovation and provide expanded 
educational choices, 1 charter schools are.exempt from most laws governing pubijc ed,ucation.2 

California was the second state in the nation to authorize cbartCr schools in 1992, and they have 
steadily iricrealiecl"iri ri'iullbet and cirirollment since then. 3 · -

The test claim statutes subject charter schools to the Ed~cati~nal Employment Relations Act A 
(BERA) cir "Rodda: Act.'"' Eriacted in 1975,:the BERA governs labor relations in California • 
public schools with' the stated-purpose as follows: 

. It is the purpose 9f this chapter ~ promote the improVetl).ent of Personnel 
management and employei-empfoyee relations within the public school systems 
... by pt6Viding a uniform basis for recognizfug the-right of public ~chool 
employees to join organizations of their own choice, to be represen,t~. by the 
organizations in their professional and employment relationships with public 

, . . . . . . . ' ' 

' 1 Education Co_de section.47601 includes these reasons, among others, in the Legislature's intent 
behind establishing charter schools. -.. 
2 Education Code section 47610. ~ception8 to the exemption in section 47610 include teac~ers' 
retirement, the Charter Scbocii ·Revolving; Loan Fund, and laws establishing; Ininirii.'um a·ge for 
public school attendance. Other ateas iii-which chartef.sciiools are stlbjbct to the Education Code 
include pupil assessments(§ 47605, subd. (c)(l)), and teacher credentials((§ 476()5, sµbd. (1)). 
3 Office ofth.e I,.f;gislative Analyst, "Assessing Califoraja's Charter Schools," (Januarx 2004); 
See <http://www.Iao.ca.gov/2004/cbarter_schools/O 12004'-'-ch~_ schools.htm> [as of 
January 13, 2006]. 
4 The BERA is iri :Education Code section 3540 et seq. (Stats. 1975, ch. 961, eff. July 1, 1976). 
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• 
school employers ..• and to afford certificated employees a voice in the 
formulation of educational policy. s · . 

The BERA creates a process for groups of school district employees that share a 'community of 
interest' to organize and become represented by an'employee organization (or union).6 The 
BERA also defines the issues that may be negotiated between the school district and the . 
employee or~tion,7 and defines the rules for negotiations,8 mediation,9 and dispute of · 
grievances. 1 It Blso establishes the Public Employment Relations Board (PBRB) 11 to administer·· 
the BERA and referee labor disputes. · 

The Test Claim Statutes 

Education Code section 47605, slibdivision (b)(5)(0)12 requires each charter school charter to 
contairi, "[a] declaration whether or not the charter school-shall be deemed the exclusive public 
school employer of the employees of a charter school.. .. " · 

Education Ccicie sectfo~.47611.5 was 8.l~o added by the test claim. legisliitioil. Subdivision (b) 
statea·; "If the cl:llit1;er school is not so deemed a'public scliool emp10y6r, the school di.strict whete 
tlie charter is located ilhBll be deemed the publ~c school employer for the purposes of [the' 
BERA]." Subdivision (f) of section 4 7611.5 reQilires, "By March 31, iOOO, ii.II existing chlirier 
schools ... [to] declare whether or nottb.:ey shalhbf( .<feemed a public scho()J ·.employ~ in 
accordance with subdivision (b ), and such declaration shall not be materially inconsistent with 
ili~·char#t." SubdiviBioh (c) de~~s the ~~Ql'e. ofrq,tesel)~tt~rito itlciud~ diScipline and . . 
di~sal of c~ school einployees.,''.iftiie .charter · .... does 'not specify that it shall comply with 
those statutes and regulations ... ~f establiSh and regulate tenure or a merit or civil service 
system~" " · · · 

The ~RA,,in Goy~eµ,t Code section 3540.1, subdi~siOn (k), as amended by.the test claim 
le~l!ltlon, cl..efines "public s9h~Ql empl0yet'' ·as ''the govemirig board :of a. school· district, a 
school district, a ~llt;lty boiirdof educatjqp, or a comity superjniendetit of schqolg, or a charter 
scho,ol that h.~ <Jeqlqred itself a public ~~hool empfoyf!r pirsu~nt' to subdivision '(b) of Section 
47611.5 of the Education Code." (Italicized text added by Stats. 1999, ch. 828.) 

. . . 
Related Commission Decisio?s on ~r Schools 

On May 26, 1994, the Commission heard and decided a related test claim:· Charter Schools, · · 
(CSM-4437).13 The Commission found that Statutes 1992, chapter 781 (Ed Code,§§ 47605 & 

s Education Code section 3540 
6 Education Code section 3543. 
7 Education Code section 35"i3.2. 
8 Education Code section 35,43.3 .. 

' ' '. C·I · • 

9 Educatio.n Code sectioµ 3548. lmJ?asSe procedures are also in this section. 
10 Edttcation Code section 3543, .•: 
11 Education Code sec;;tioi;i 3541. 
12 References herein are to the Education Code unless otherwise indicated. 
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47607) is a reimbursable state-mandated· program on school districts for new activities related to 
initial charter school petitions, and for monitoring and evaluating the performance of charter 
schools pertaining to ~e revision or renevval of approved charters. 

On November 21, 2002, the Coniinission adopted its Statement of Decision for the Charter 
Schools U test claim (99-TC-03) :finding-·that Statutes 1998; chapters 34 and-673 (Ed. Code, 
§§ 47605, subds, (j)(l) & (k}(3), 47605.5, 47607, & 47614) impose reimbursable state-mandated 
activities on school districts and/or county offices of education activities related to· reviewing . 
renewal petitions and permitting charter schools to use school district-facilities. 

On December 2, 2003, the Commission adopted consolidated parameters and guidelines for the 
Charter Schools ant;l. Chart(3r Schools II decisions. School districts may charge a fee from one to 
three pe:rcent of the cliarter:. school's revenue for "supervisorial .oversight" of the chii.rter school. 14 

This fee is a recognized offset in the Charter Schools parameters and giridelines: · 

The Commission was sch¢ulet;l. to l;:tear the Charter Sc.hools .QI test claim15 at the April 26, 2906 
Comn'lission hearing, but it WB$.,COntinued.~o the May 25, 200·6 hearing. The Charter Schools m 
claim alleges various ~vilies related to cl:iarter school funding and_ accountability, and was filed . 
on behalf of both school districts and charter schools. . . . . . . ·_ 

Related Commission Decisions on Collective·BargainingJEERA 

In the Col!ective lJarg(Ji~~ng sta~me:t;1~ .Qf ~cisfon, tl:i.~'Board or Control iietennined that ~tatlltes 
1975, c~pter 961 (the BERA) is a reimbursable man&.te. Panµiiet'ers an<:l guideliil~s were · 
adopted op October 22, l 98Q, and lmleni;led seVen tiJrie:s Q~fo~ $e decis~on on the next related 
claim: Collective Bargaining Agreement Disclosure (97-Tt-osj.. · · 

On March 2~. 1.99~, t)le QQ:qµnissi9n ad91>~c;d the decisio11 for _!:he Collective Bargaining 
Agr7em,em J)iSclf!~~ff~(9,1~ tG'.'O,~) ~s~ ~IiWo. The_ ~o~s~i9n fo~ci that Qo~~.~nt Code 
sectic;m ~547.5 (Stats. 1991, ch. 1Z13) and CDE Manag~ent Adv1s,()ry 92-011,s !l reunbursable 
mand8.te for req¢ring K-14 school.c;listrlcts to publicly clisdosµig the.major p~CiVi.si.ons of illl . 
collective bargaining agreements after negotiations, but before.the agreem~nt'beooiii.es binding. 

. . 

The parameters and guidelines for Collective Bar¥aining 4weemen(J)isclosur~ (~7-TC-08) were 
adopted in August 19, 1998, and consolidated with the Col/ectiveBiirgairiing parameters and 
guidelines. The reimbursable activities in the consolidated parameters and guidelines can be 
summarized as follows: · 

13 Charter Schools (CSM-4437) Statement ofDecision adopted on July 21, 1994; parameters and 
guidelines adopted on October 18, 1994. · 
14 Education Code section 47613 (former section 47613.7, added by-Stats. 1998, ch. 34). , . 
15 Filed on Education Code Sections 41365, 47605; subdimi6ns (b),(c),(d)/(j) and (l),"47604.3, 
47607, subdivision (c), 47612.5, 47613 (former§ 47613.7), and 47630-47664; Statutes 1996, 
Chapter 786; Statutes 1998, Chapter 34, Statutes 1998, Chapter 673:,Statutes 1999, Cha~ter 162, 
Statutes 1999, Chapter 736, Statutes 1999, Chapter 78, California Department of Education 
Memo (May 22, 2000). 
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1. Determination of appropriate bargaining units for representation and 
determination of the exclusive representatives:· 

a. Unit determinatlort; 

b/ Determination of the exclusive representative. 

2. Eleetions luid 4e"C:ertification:e1!l9tjons of tiilit'represe~tativ_es ai;e 
reimburs~le i:iJ. the even~ ~e i:itlblic Bmployi:iient RelatiQll,!I B6_ard 
detenm,p.es thl!.t a qtiestion of representation emtii and orders aii election _ 
held by secref ballot. 

3. Negotiations:_ reµnbursable functio~ incluc:J,e - receipt of excl:usive_ 
reptesentative;s. inid~l con,tr~t proposal, .holding of public ~s, 
proyicljn~ ~ .reasoilabie n~~ of copi_es of the ei:nployer' s prQJ?..ose<J_ 
contraci to.:.f?e public, development an~. presentation oft9~.W.~ .. c:Jistrict 
contraQ~ proposal, negotiation of the contract, reproduction 29.d 
distribution of the final contract agreement. · 

4. Impasse pr6ceeclliigs: 
•'I ', '; 

a. Mediation; 

b. Fact-finding publication of the findings of the fact'.'finding panel. 

5. ·Collective bargainilig agreement oisclosure. -

6. Contr&;t adminisfu.tiqn ~d adjudjcation of contract disputes eJther by 
arbitr@on or liti~tfon. Reimbilrsable ~tjons include grievances and 
admil'listration anc;l enforcement of ¢,e contract. 

7. Unfair labor practice adjudication process and public notice' complaints. 

In another related deeisio~·adqpted in December 2005, the Agency-Fee Arrangements 
Stat'efueiit of :Decision (CsM OO-TC-17, Ol-TC-14), 'toillid.tha.t a portion of the BERA (Gov. 
Code,§§ 3543, 3546 & 3546:.3, Cal~ Code Regs, tit. 8 §§-34030 &-34055) and its i~gillations 
constitute a reimbursable state~mandated program on K-14 school districts for deducting · 
fair share fees aild.,paying the amount to the employee orgllllization, providing.the,-tlxclusive 
representative of. a public Clllployee with the home address of each member Qf.a bargai,ning 
unit, and for filing with. PBRB a li$t of names and job titles of persons empk>yed in the .unit 
described in the petiti6n within a sj>ecified -time. -

Clai~ant J>osition 

. Claimant alleges that the test claim' statutes impose a reinibur8able mandate urider section 6 of 
article XIII B, of the California Constitution. After summari.Zing the test claim statutes, claimant 
states their consequence will be "school di.Stricts (including county superintend~~ts of.schools 
that sponsor charter schools), or the charter school will incur the cost of collective bargaining, 
depending upon the election of the charter school."16 Claimant alleges the following activities: 

16 Test Claim, page 3. 
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• 

• On county superintendents of schools, a higher level of service as the public 
school employer is required to assume the collective bargaining obligations of 
Government Code section 3540 through 3549 for charter sc];l,901~ granted under· 

· the authority of a county board of education when the charter school elects not to 
be the public school employer. ·The county board will incur. additional costs of 
having to c:qnd,qct a bearing for tJie mare.ri,,U ci,lang~ in an existilJ.g charter school's 
charter .iJ;I oiQ.,~ t9 CQ!llPlY With the new ~~re. $.it all cbafter ~cb,()ols' charters 
in?l~de a dypl~pcin ~gai;cli#~-~~-·$!118 as ~~P,u~µc s~~ool eJ?'.lPl~i~: ,~~ough 
this is a new reimbursable activity, this cost will be coveted under the existing 
Charter School mandated reimbursement program. 17 

• ~ scbooi ~cts, ~·higher level of serVice as the ptlblic schoof empJOyet is 
required. id ~S:um6 the coU:ecti,ve bargaining obligation8 of Govenllrient Code 
sectiohli ~5i40'ihrotigh. 3549 for cbartef schoo1~·within·their disirlcts when the 
charter ~cli6h1';el~ ·n.ot td hcdh~'''Public'shhool employer" uridefSecnon · 
47611.5. Tue·school'distffot that granted tli.e chariei' Will incufildditiotuil costs of 
having to conduct a hearing for the' material chiiiige in· an eXisting 6lilifter school's 
charter in order to comply with the new mandate that all -9~er schools' charters 
include a declaration regarding [their] status as the public school employer. 
Although this is a new reimbursable activity, this cost will be covered' under the 
existing Cl:uuter School mandated reimbursement program. 18 

. 

• In those cases where the charter scheol declares itself to. be .the ''public school 
employer" , ... n~yv reimbursable activities as the ''public s~hool employer'' 
required t6 'asslllrie the collective b~gi1ining obligations. of Government Code . 
sections 3540tbrougb 3549. Jn addition to the Costs of Collective bargaining, an 
existing charter school is now mandated to.amend its charier tei' inciU:de'its 
declaration regarding its status as a ''public school employer."19 

As to the collective bargaining .activities, claimant alleges activitj~~ ''that mirror those already 
allowed under the Collectiv~ Bargaining 'reimbursement program/•20 .Thus, ~hrlmallt Summ.i¢~es 
the actjyitic;;~ lis:ted 1n the Coll~ctive Bargaining panunc;;ter and guideiin,es listed above. · · 

In comments submitted in July 2000 in response to the Department of Finance, claimantasserts: 

. [W]IierErthe Charter schooi· elects to be the 'public school c#nployer' it is the 
chatter school that assumes the'new program or·biglierleveH)fsetvice in that the 
charter sch661 will now be forced to comply with the ceillective bargaining 
obligations of the Educational Employment Relation8 Act. · 

Claimant agues that charter schools that make this election shoUld be entitled to reimbiir&ement 
under the cum:nt collective bargaining_ mandate reimbursementpr,ogram. If, however, the 

17 Test Claim, page 3-4. · 

· 18 Test Claim. page4. . 
19 Te8t Claim. page 4. 
20 Test Claim, page 4, footnote 10. 
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9, 

- charter school elects not to be the ''public school employer' and the school district or the county 
office of education assume that role, claimant states that reimbursement should occur under the 
current collective bargaining program by amending the parameters and guidelines ''to reflect the 
additional authority under which this obligation occurs." 

Claimant refutes the assumption that charter school employees, for charter schools that elect not 
to become the ''public school employer," would automatically become part of the existing 
bargaining units, so no additional costs would be incurred. Claimant states that this would_ occur 
in some cases by agreement of the parties; ''however, in most cases the charter schools' 
employees will not have community of interest with school district employees and will not 
become part of the s()hooldistricts' bargaining units. Claimant includes with its comi;nents a 
copy of Assembly Bill No. 842 (Migden), a bill that was introduced in 1999 but not enacted, that -
would have reqwred charter school employees to be included in existing bargaining units. 
Claimant attaches Assembly Bill No. 842 (hereafter AB 842) to show that the legis:tative intent 
was not for charter employees to join existing barg.aining units. Thus; claimant argues that "in 
most cases local educatioDal agencies .would incur costs as outlined in the collective bargaining 
mandatedrmmbursement progrinn for all additional activities assumed with these new 
bargaining wiits (iffonned).'~ 

State Agency Position 

In comments submitted in June 2000, the Department of Finance (Finance) states, 
- -

If a charter school elects [not21
] .to be the public school employer of its employees 

for EERA purpose, and the charter school employees are subsequently-placed in 
the same bargaining units with which the county office of education or school 
district currently negotiates, the Department of Finance believes no additional _ 
State-mandated costs would be incurred. -

Finance goes onto comment, "[i]f, however, a charter school declares itself the exclusive public 
school employer of its employees and, as a consequ:ence, new bargaining.units are established 
with which the count}' office of education or school district must conduct negotiations, we do 
believe additional state-mandated costs may be incurred." 

No other state agencies submitted comments on the claim. 

21 As noted by claimant, Department of Finance comments include a number of typos that lead to 
contradictory statements. This analysis is based on a reasonable interpretation of those 
comments as read by the claimant to insert the word "riot" into the first sentence of the fourth full 
paragraph of the Departnient of Finance comments._ The sentence should read, "If a charter 
school elects not to be the public school employer ... " 
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Discussion 

The courts have found that article xm B, section 6 of the California Con8ti.tution22 rec~e~ 
the state coDstltutfcinal restrictions on the poweni of local government to tax and spend. "Its 
purpose is to preclude the state from shifting filiancial teBponsibility for carrying out · 
goverilmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles. XIlI A and XIIl B 
impose.'124

· A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an.activity or 
task. 25 . . 

In additiotl, ~e required activity or task must be Il:ew, constituting a "new pro~" or it must. 
create a ''higher level of service" over the pr(::vioU:sly reqUired level of service. · · . · 

• '.. 1 ~ 

The court& have d,efin~ a,','program" subject.to artii;:lex:m B, section 6, of the California 
Consti~tion, as ap.e.1;\111-t carries out the. govem,iµcrPtal function of provi~g pu,blic services, or a 
law that impo.ses up.iqui;: requirements oni)o~al agcmsies or school districts to i.inplement a st!l4': . 
policy, but does n,ot;11.pply generally to all residen~·~d entjties in the state.27 1'.o det!l1111ine if the 
progritm is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 

22 Article XIII B,.section 6,· subdivisien (a), (as amended in November 2004) provides: 

(a)wheriever the Legislature or any state.i:tgel'l9y mandates a new program or 
higher level of service on any local governmen~ the State shall provide a · 
aubventioh of funds to reimburse that local government for the costs of the 
program or increased level of service, except that the· Legislature may, but need 
not, provide a subvention of funds for the following mandates: (1) Legislative 
mandates requested by the local agenc:y affected. (2) Legislation defining a new 
crime or changing an existing definition 9f a crime. (3) Legislative mandates 
enacted prior to January 1, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January 1, 1975. 

23 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 
30 Cal.4th 727, 735. 
24 County of San Diego v. State of California (CoW'lty of San Diego)(1997) 15·Cal.4th 68, 81. 
25 Long fieach Unifi~ School Dist. v. State o/Californitl (1990) 225 Cal.App.3d 155, 114. 

~· . . . . 
26 San Diego Unified School Dist. v. Commission on State Mandates (2004) .33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). · 
27 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44 
Cal.3d 830, 835.) 

8 
. 99-TC-05, Charter Schools Collective Bargaining 

Final Staff Analysis · 



·legislation.28 A ''higher.level of service" occurs when the new ''requirements were intended to 
provide an enhanced service to the public. "29 

. · 
" ' 

Finally, the newly.required activity odncreased level of service must impose costs mandated by. 
the state.30 · . · · · 

The Commission is vested with exclusive authority to adj\ldicate disputes over the existence of 
state-mandated programs withiri the meilning of artiele XIII B, section 6.31 Iri making its . 
decisions; the Commission niU:st strictly coruitrue article XIII B, section 6 and not apply it as an 
"equita):)Je reniedy to·c:Ure the perceived iinfaime8s resulting from political_ decisions on funding 
priorities: "32 . . . ' . ' . 

Issue 1: Is the test claim legislation subject to article XIII B, section 6 of the 
Califortila Con~tlfution? · · 

.. ' 

A. Are.charter schools eligible claimants? 

The test claim statutes include, in addition to the Education Code staiute&'·pled by claimant, 
Government Code section 3540 et seq;, the Educational Employment Relations.Act (EEitA). 
Because the Board of Control (the Coinmission's predecessor) already adjudicated the.BERA in 
the Collective Bargaining test claim,.as discussed above, this analysis of the BERA only applies 
to charter schools because the Commission does not have jurisdiction to reconsider the original 
BERA test claim. 

Education Code section 47611.5, subdivision (a), states that the BERA applies to charter schools. 
Under s1ibdivisions ·(b) and (f) of this,seetion, as added by the test.claim legislation/kall existing 
charter schools must declare whether ot not they shall be deemed a public school employer ... " 
and must do so by March 31,.2000. Therefore, the first part of the analysis mider issue 1 
addresses whether these activities are subject to article'XIII B, section 6 where the charter·school 
bits declared itself to be the public school employer. The second part of the analysis addresses 
whether these !IPtivitj.es are subject to art.icle XIII B, section 6 where the school district is the 
publi~ school employer. · · · · 

28 San Diego Unified School Dist.; supra, 33 Cai.4th 859, 878; L.ucia Mar, supra,.44 Cal.3d 830, 
835. 
29 San Diego Unified Schoo/Dist., supra, 33 CBl,4th 859, 878. 
3° County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Goveniment Code sections 17514 and 17556. · 
31 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552;; 
32 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
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Charter School as ''Public School Employer'; 

By way of background, charter schools are fanned through a petition signed by either (1) at least 
one-half of the parents of the pupils that the charter school-estimates will enroll in the school in 
its first year of operation; or (2) at least one-half of the number of teachers that the charter school 
es$iates will be employed at the sqhool during its first year.33 Chart~s are ~ubmitted to a 
school district-fc;i;r approv.al or deni8I. The district must approve the ch8rterjmless it makes. __ 
specified wri~ ~dlQgs ~gar4ing defects in the petjpon, the prop9s~ prognµn, or cli~r. 34 if 
the district denies the petition, petitioners can appeal to the county office of education or State 
Board ofEducation.35 In certain situations, petitioners can apply for a charter directly tO the 
county office of education36 or State Board of Education. 37 

. . 

Finance comments, "[i]f, however, a charter school d~cl~s i~elf the excl~ive public school' 
employer of its employees and, as a consequence, new bargaining' Uni ts are established with 
which the county office of education or school district hi.tist coilducit negotiations,· we do believe 
additional state-mllll;Q..ates costs may be, jncurraj." 

Claimant does notaddress the issue directly, but states in rebuttal to Finance's comments that if 
"the charter school ~lects to be the: ':\public school employer" it is the charter school that assumes 
the n~wprogram or higher level of service in that the charter school will now be forced to 
comply with the collective bargaining obligations of the Educational Employment Relations 
Act." [Emphasis in original.] 

The claimant in this case is a school-district. Staff finds that a school district does not have . 
stanciing·to claim reimbursement for activities-alleged.to be-mandated on:a charter school; since 
school districts .are ·not defined to include charter schools. 3a · The·:Legislature treats charter 
schools differently from school districts. In addition, as discussed'· below, staff finds that there is 
not a ·state mandate subject to -article XIII B; section: 6,when charter schools are deemed public 
school employers. . 

In the Kern High S;ho~i Dist. case, 39 the California Supreme Court considcih!d ~hether school 
districts have a right to reimbursement for costs in complying with statutory notice and agenda 
requirements for various education-related programs that are funded by the state and federal 
government. The court held that in eight of the nine programs at issue, the claimants_were not 

33 Education Code section 47605, subdivision (a)(l). In the case of an existing public school 
conversion to a charter school; the petition must be signed by not less than 50 percent of the 
pennanent status teachers currently employed at the school (Ed. Code,§ 47605, siibd. (a)(2)). 
34 Education Code section 47605, subdivision (b). · 
35 Education Code section 47605, subdivision G). 
36 Education Code sections 47605.5 and 47605.6. 
37 Education Code section 47605.8. 
38 Government Code section 17519 defines 'school districts' for purposes of article XIII B, 
section 6. As to standing, Cf. Kinlaw v. State of California (1991) 54 Cal. 3d 326, 334-33S. 
39 Kern High School Dist., supra; 30 Cal.4th 727. 
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entitled to reimbursement for notice and agenda costs because district participation in the 
underlying program was voluntary. AB the court stated, "if a school district elects to participate 
in or continue participation in any underlying voluntary education-related funded program, the 
district's obligation to comply with the notice and agenda requirement related to that progi'Bm 
does not constitute a reimbbrsable mandate.'.4o · · . 

' ' 

In this case, the ch~r sch~ol is voi'/.llltarily participating ~the cj:iarter program. at issue. 
Becailse charter schools are initiated py.petition of eith~ p~ts or ~~9hers, they are created 
voluntarily. No state mandate requires them to exist. Rather, the charter.is more in the nature of 
a contract than. a state~impqs.ed mandate, Consequently, based on.the ~oning in the Kern case 
regarding voluntary participation, charters schools are not entitled to reinl.bursement under article 
XIII B, section 6. · · 

Moreover; a charter school that elects to be the ''public school employer" would be voluntarily 
subjecting itself to the provisions ofthe BERA. Secti.on 4761.LS of the. test clium statutes states: 

(bJA charter schooh:harter 'shall contain a deelai'ation regarding wbether or not 
the charter school sh811 be deemed the exclusive public school employer of the 
employees at the charter school fofthe PurPOSes of Sectioi;i 3540.1 of the 
Government Code: [fJJ ... [f-1' · 
(f) B.)i Match 31, 2000; all e#sting charter schools mtlst dei;:lare whether or not 
they.shall be deemed a public seboo'i'employer in accCiidance with subdivision 
(b ), and such declaration shall not be materially inconsistent with the charter. 

Based on the Supreme Court's reasorii.Iig disciussed above regarding voluntaiy participation, 
charter schools are not entitled to teimbtitsement under article :xn:LB, section 6. 

Goy~ent Code section 17519 defines "school district" for pmposes of mandate 
reimburserrieri~ as "any school district, comrtl.tinity college: district, or county superintendent of 
schools~" Thus, in addition to the rea~oriS discilssed above, charter schools are not eligible for 
.reimbursement'because they arEi notmcluci.ed in this definition. 

The Education Code treats charter schoois as school diStricts for some pmposes, such as special 
education,41 collective bargaining,42 and apportionment offunds.43 And charter schools are 
deemed school districts for pmposes of "Sections 8 and 8.5 of Article xv'! of the California 
Constitution [Proposition 98 school funding.]'144 . · 

These examples, however, underscore that charter schools are not treated as school districts for 
purposes of mandate reimbursement under article Xlil B, section 6. Charter achools are not 
mentioned in the mandates statutes (Gov. Code, § l 7500·et seq.), nor are they considered, "school 
districts''. for pmposes·ofmandate reimburse_ment in the charter school statutes (Ed. Code, 

40 Id. at page 743. Emphasis in original. 
41 Educati'6n Code sectioif47604 et seq. 
42 Education Code section 47611.5. 
43 Education Code sections 47612, subdivision (c), 47650 and 47651. 
44 Education Code sections 47612, subdivision (c). 
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§ 47600 et seq.).· And as mentioned above, except as otherwise specified, charter schools are· ., 
"exempt from the laws governing school districts. "45 This exemption includes the mandate · 
reimbursement statutes (Gov. Code,§ 17500 et seq.). 

Charter schools were establish(id in 1992 (Stats. 1992, ch. 781), long afte~ the c~~sion's 
statutory scheme was enacted in 1984. Yet in spite of recent amendments to article XrrI B, 

. section 6,46 as well as both the mandates aiid charter school statutory schenies,47 the Legislature 
has ncit amended either scheme tb tri8ke charier schools eligible clainiarits. Because the 
definition of "school district'' in Governnient Code section 17519 does not include charter. 
schools, they cannot ·be read into that cic:lfinition:. The Co:niliiissiori, like a coiirt; may not add to 
or alter the statutoryl&:riguage to accomplish a purpose that does not appear on the face of the 
statute or from its legislative history, where the language is ·clear.48 

· 

As the Califoriria Supreme CoUrt has stated, "Where a stahite, with reference to one subject 
[whether school distribts inchides charter schools] contains a ·given provisiOn, the omissi0ii of 
such provision from a.similar statute conceniing a rela1:¢ subject ... is signifk~ant to show that a r 
different intention existed."49 Thus; that the Legislature deented. a "charter schoor• to be a -
school district for some purposes (~1.J.ch ~ special educat;ion for examp_le) camiot be interpreted to . 
mean that a "charter school" showd be deemed a school district for other purposes, 81,lPh as 
mandate reimbursement . The ontj.ssi9n of "charter sc)lool''. fr9111 the definition of schqol districts 
in Government Code s~tion 17519 is significant.to sho'1)' a differendntention: that charter 
schools are not eligi.ble {or ~date .reimbursement. . · · · 

Therefore, stafffinds tha.t charter schools are not eligible cll!imants for purposes of article 
XIlI B, section 6 of the California Co~titution, nor a.re _they eligible c;lainiants for purposes of· 
this test claim. · · 

Based on this analysis, ~WI finds that the requirement,.for the charter school to be subject to tl!.e 
BERA, as well.~ the d:1arter schoql 's charter t9 d~Cll!rC whetb~ or not the charter school shall 
pe deemed to be the exclusive pubiic school employer, ancf requir4J,.g this declaration by . · · 
March 31, 2000 (Ed. Code,§ 47611.5, subds. (b) & (t)}are not activities subject to article 
xm B, section 6. 

45 Education Code section 47610. 
46 In November 2004, Proposition lA was enacted to amend article XIII B, section 6, so that 
school 'district mandates are treated differently for purposes of mandate suspension, as well as 
mandates that "provide or recognize any procedural ·or substantive protection, right, benefit, or · 
employment status of any local· government emplOyee ... or ... local government employee 
organization." {Cal. Const., art. XI1I B, § 6, subds. (b)(4) & (b)(5).) 
47 For charter schools, in addition to the test claim statutes, see e.g., Statutes 2003, chapter 892. 
For the Commission, see e.g., Statutes 2004, chapter 890, Statutes 2002, chapter 1124, and 
Statutes 1999, chapter 643. 
48 In Re. Jennings (2004) 34 Cal. 4th 254, 265. 
49 Id. at page 273. 
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B. School district activities 
. . . 

School District or Co'ilntv Superintendent of Schobls iis "Piiblic sdibol Employer'' 

Education Code section 47611.5, subdivision (b ), states, "If the charter school is not so de~med a 
public school employer, the sc}?.ool district where the charter is located shall be deeriied t1ie · 
public school employer for the pmposes of Chapter 10,7 ... [the BERA].'' Since the Legislature . 
has made the school district the default public school employer if the.charter. school elects not-to 
be the employer, the issue is whether doing so triggers mandated school district activities under 
article XIlI B, section 6. . , · 

Claimant alleges the activities that mirror those listed in ·the Collective iidrgaining parainerers · 
and guidelines are reimbursable for charter school employees: determii>.ation ofappropriate . 
bargaii1ii1g units, elections and decertification of elections, negotiations, impasse proceeding&, . · 
collective bargaii1ii1g agreement disclosure, contract administration· and adjudication of contract 
disputes,.and unfair.labor practice ~djudication,process and public notice complaii>.ts. 

Staff finds .~t the test claim statute~~i,mpose EERA{oollective b&rgiliitirig) acti~ties on schoo1·· · 
difitrlcts (()r' coiliity s\iperintendents tJi8t 'act as schooi diStrict85°) for" c'fu!rtet: ~chool empfo)i'ees'.. . ·. 
Therefore, staff finds that the test claim legislil.tii:mis: subject' to atticle XiII B, section 6 when the 
school district acts as the public school employer, (for pmposea of the BERA) for charter.school· 

·employees.s1. · · . · · , .· · .. -;::. 

Claimant alleges, as t6 count}; superliitendents ofschoo}s, a higher level c)f service as. tQe public: ·. 
school employer that 'is reqtiired to assume' the ccillecti:Ve bargaming cibligatiorui of Gtiverifuiertf. 
Code sections 3 540 through 3549 for charter schools granted under· the authority of a· eolinij · : · 
board of education when·the charter school elects not to be the public school employer,. · "" ' 

. • - •. r_•· •1,; 

Although a county board of education may grant a charter petition, 52 and may'b'e"S."'j,.iiblic · s6Iiool 
employer, 1~3 the test claim statute does not expressly apply to county boards of education. Tb.ere 
is no.provision under·section.47611.5 for a county board to be as~igned the plil:Jlic school . 
employer role: According to section 47611.5; subdivision (b),· either the charter school elects to 

so Education Code section 35160.2 states, "For the purposes of Section 35160, [regarding the 
authority of school districts] "school district'' shall include county superintendents of schools and 
county boards of education." · · 
51 On page 4 of the test claim, in f~otnote 9, claimant states the "school district that granted a . 
charter. :Will incur additional costs ... to cond~c~ !l hearing for the material change, in Bil exisf.ID,g 

· ... charter ... to comply with th~.new m1µ1d8te that ap ... charter& include a dec!lifation regardirig 
[their] statw. as the ~public schQ~~ empl9y~~.; AI~ciugh this' is a new reimbursable activitytbls · 
cost will b,e c~vei:ed tinder the existing ~ School niandated.·reinilnirsement prc;>gi;am._" Staff. 
notes that tile public hearing requil'en:!ent (in Ed. Code, § 416.07) was deci~ed by the · .. · 
Commission in, tile Charter Schools tes~ qlaim (CSM 44~7). Claimant's footnoted comnient 
appears to be an observation. Because c)ainiant~lleges neither section 47607, nor activities 
based on i~·~taff.majc~s no finditlgs on the heari:rig activity. · ' . ·· . . · ' 
52 Education Code sections 47605, subdivision (j)(l), 47605.5 and 47605.6. 
53 Government Code s~ction 3540.1, subdivision(k). 
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be the public school employer, or the school district becomes so by default. Therefore, staff 
fin?s that claimani~~ allrjied activity for cotinty boards of edupation is not a mandate subject to 
article XIlI B, section 6. · -. _ 

Finifuig~
1

~n denial . -- ; . 

Claimant pleads section 47605, silbdivision (b)(5) w~ch requires written findings when denying 
a charter petition. In subparagraph (0), the :findings must state, when applicable, that the petition 
does not contain·a reaaonably·eomprehensive d~cription of"Adeclaration whether or not the 
charter school shall be deemed the exclusive public school employer of the employees of the 
charter school for purpos~ of the [BERA]." 

Although this· statute·merely describes a provision tliat the charter must contain, it also requires , · 
schcidldiStricts to make a written finding when denying a charter for.lack of this public school•. 
employer declaration .. Although preexisting law.required written findings on denial, the plain 
language of sectkin 47605; s'ubdivision (b )(5)(0)1l<ids the lack of a public school employer · · 
design~tio~ _as anoth~ pq~tii¥. re.a.son for denyin~ ~ ~-p¢ti9~. Therefore, as a. . . 
requirem,~t ~posed9i:i.~c~pol districts wh~ m~g api>licable findings, staff finds that section 
47605; s_ubdivisio~ (b)(S){O) is.SJlbject to arti(lle XIII B1 ~ection 6. · 

Although in the Charier Schools m test claim (99-TC-'1'4); the claimant pled that the activity of 
making written findings on denial of a charter is reimbursable, the statutes pied in that claim did 
not c:qn~ the P,Ublic school ~mployer declaration requirement of subdivision (b )( ~)(O). Thus, 
smff; ~~ ~tit ha&J~diction ,over this ~~t claim statute, because subdivision (i?)(S)(~) wa8 _ 
not pled.m the C.hart~r Schooli m.test claun. 

C. Does tbe·testclaim legislation constitute a "program" within the meaning of article.' ' 
XIµ~' seetioi;i .. 6~ , 

In order for the test claim legislation to be subject to article XIII B-, section 6 of the California . 
Constitution.- the legislation must constitute a "program;" defined as a program that carries out 
the govei:nmental function of providing a· service to the. public, or laws which, to implement a 
state policy, impose unique requirements on local governments and do not apply generally to all 

54 On page 4 of the ~t clai.nl., in footnote 8, clainwif states that the "colllity board of education 
... wiilinclir additional cqsts of haviµg to condu6t a hearing for the material change in an · 
exi~tiDg ... cliartCt in prder to oomply Vfith the *ew ~~~te _tha(all ... charters 'in.elude a . ' 
declaration tegarili11g [their} status ~ th,e 'public scti;ool. empl<?yer·' Although this is a. new · 
reimbursable activity this cost will be covered under the existing Charter School man:dated, · · 
reimburs!lment program." Staff notes that the public hearin~reqilireinent for s~hool districts (iri 
Ed. Code~§ 47607) was decided by the Comllrissi~n in the Charter Scho~Is tes_~ claim (4437) .. 
Claimant's footnoted comment appears to be an observation. Becailse claimant allege& neither 
section 47607, nor activities based on it, staff makes no findings on the hearing activity: 
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residents end entities in the state. ss. Only one of these findings is necessary to trigger article 
' 56 XIII B, section 6. · . 

Of the activities discussed above, olily the follo~g that are subject to articl~ XIII B, section 6 
are now ·u:nder corisiderilticin: · · 

• Subjecting sc.hool districts to the BERA (collective barg~g, Gov. Code, § 3540 et 
seq.) for charter $c99ol empl~~sJEl Code,§ 4761L5fwhe~ the district as~es the 
role of public school employer. 

• Inqlu<ling in. written findings when denying a charter petition ~t the ·petition does not 
contain a reasonably comprehensive descriptio:Q of "A declaration whether or not the 
charter school shall be ~emed the excl:usive public school employer of the employees of 
'the charter school for purposes of the [BERA]." (Ed Code,§ 47605, subd. (b)(S)(O).) 

Staff .finds that the test claim statute!! .constitute a program within the meaning of article XIII B, 
section 15: Although cdi.irts have generally held tliit mandates that affect employee benefitS do 
not constitute a: program within tbe'meaiiirig of article XIIIB; section 6;57 the BERA tran8cends 
ordinary employee righ~ or benefits. 

For example, Government Code section.3540 specifically declares the EERA's legislative intent: 
"It is the-purpose of this chapter to ... afford certificated employees a'voice in the formation of 
educational policy." [Emphasis added.] Moreover, Government Code section 3543.2 of the 
BERA includes the following: "[T]he exclusive representative of certificated personnel has the 
right to consult· on the definition of educational objectives, the deteimination of :the contetit of 
courses and curriculum, and the selection of textbooks to the extent such matters are within the · 
discretion of the public school employer under the law. "58 

ss Cotinty of Los Angeles; supra, 43 Cal.3d 46, 56. 
56 Cannel Valley Fire Protection District v. State of California, et al. (1987) 190 'bal.App.3d 
521,537. ' 
51 Jn CountjJ of Los Angeles v. State of California (1987) 43 Cal.3d 46, the court held that· 
legislation affordiiig local agency eniploy~es the same increased leveJ of workers' compen8ation 
benefits to enip!Oyees in private orgaiiizatfonil wiis not a prog:raril. ·Likewise, in City of . · 
Richmond v. Commission on State Mandates (1998) 64 Cal.App.4th 1190, the court held that 
legislation reqtiiring local governments to provide death bene~ts to local safej;y officers under 
bo$_the Public Employees Retirement System and the workers' compensation system was not a 
program. Also, the court in City of Anaheim v. State of California (1987) 189 Cal.App.3d 1478, 
1484, determined that a temporary increase in PERS ben.efits to retired employees, resulting in 
higher contribution rates for local government, did not constitute a program. And in City of 
Sacramen~o v. §tate of California ( 1990) 50 Cal.3d 51, the California Supreme Court determined 
that proViding tinerriploynient compensation protection tci a cit}r;s employees was not a service to 
the public. · 

' ' ' 

. 
58 Jn addition to certificated employees, the BERA also applies to classified employees. (Qov. 
Code,§ 3540.1 subd. (e)). 
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The courts have held that although numerous private schools exist, education is a peculiarly 
governmental function and public education is administered by local agencies to provide a 
service to the public. ' 9 Thus, because the test claim statuies a.t;fect the c;ducational policy of 
~chool districts that are public school employers as to their charter scho<;>J(s), staff finds that the 
test claim statutes constitute a program within the meaning of article xtrr B, section 6. 

Issue 2:. Doe~ the t&ist clafm. l~gislation impose a new program or higher level of 'service on 
school districts_ within the meaning of article Xin II, section·6? · · 

- To determine whether the "program" is new or imposes a higher level of service, the test claim 
le~slatio? is· ~m~&red to the le&al :e<Juiri:m~ts in ~ff~~ inimediately before enacting the test 
claim legislation. 0 Aiid the test claun legislation must'tnerease the level of governmental 
service provided to the public;61 Each activity is discussed separately. ·' 

BERA 
The issue is whether subJectW.g charter 11chools to the EEM for cllarte~ school enipl9ye~s 
creates any new schociJ district activities, thereby imposing a 11ew program o.r_ higher level of 
service on school districts. Staff finds that it does not. 

Finance, in its June 2000 comments on the test claim, states, 

!fa charter school elects [not62}to be the public school employer of its employees 
for BERA pmpose, and the charter school employees are subsequently placed in· 
the siune bargaining units with which the county office of education or school 
district cutri:ntly negotiates, the Department of Finance believes no additional 
State-mandated·costs would be incurred. · 

Claimant, in response to Finance's comments, states that Firiance seetris to argue:tiiat "if the 
charter school elects not to be the ''public school employer" that the school district and/or county 
office of education will not assume any additional state mandated costs." Clamant assumes that 
Finance takes the position that these costs would be covered by the current collective bargaining 
reimbursement program. According to claimant: - · 

[I]n those instances wl;tere a charter school elects not to be the 'public school 
employer' !Uld ~he school district or the county office of education as_sumes this 
responsibility thatthe costs for collective bargaiµing can be c;:,o;vereg .under the 

_ current collective bargaining mandated reimbursement prograin. How~ver, the 

59 Long Beach Unified School Dist. (1990) 225Cal.App.3d155, 172. 
60 San Diego Unified School Dist., .supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
61 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
62 As ~oted,by cl;umant, Dep~ent of Finance.comments incluQ.e a number oftypos,that lead to 
contradictory statements. This analysis is based on a reasonable interpretation .of those . 
comments as read by the claimant to insert the word "not" into the first sentence of the fourth full 
paragraph of the Department OfFimince comments: The sentence should read, "Ifa charter 
school elects not to be the public school.employer ... " 
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parameterS and guidelines for the collective bargaining reimbursement program 
wouid have to be amended to reflect the additional authority under which this 
obligation occurs." 

Claimant goes on to refute the assumption that employees of chatter schools that elect not to 
become the "public school employer," would automatically become part of the existing . 
bargaining units, so lio additio.nal co~ts would be incurred. Claimant states that this wo~ld occur 
in some cases by agreement of the parties; "however, in mostcases·the cbBrter schools' 
employees will not; have community of interest with school district employees and will not 
become part of the school districts' bargaining units. Claimant includes with its comments a 
copy of AB 842·(Migden),.a bill introduced in 1999.butnot,enacted, that would have required · 
charter school employees to be mcluded in existing bargaining units. Claimant includes AB 842, 
apparently attempting to show that·the legislative intent was not for charter e~ployees to joiIJ.' 
existing bargaining units. Claimant argues that"in most cases local educational agencies woiµd 
incur costs as oµtlin.ed in tll.e collective bargaining manda,ted reimb~ement program for all 
additional adtivities. assuhted wiib' these n'e# bargallling Wilts '(if fonrte'd)~" . · . 

.. ·-·:; ·-,~~ ·.~~~ :· ' ' . ;_,._ . ' . 

Staff disagrees. Other than claimant's assertions63 and AB 842 (which was not enacted), 
claimant provides Qo evfrierice or legal authority tb&t charter 'school erhployees, in a school 
district where the charter sbhool is' not the' public school" employer, wouid'not joili establiShed 
collective bargainin/Ltinits. Rather, the statutory scheme authorizes the'new employees io joili 
the established unitS so tliat th~'school dfatriclis nckrequired to engage m new activities"'Witb· 
regards to the new charter school employees. 

As to clailnant's ass~rtibhs rc;:gafding AB 8421. where·the Legislature simultiineous1y enacts a bill 
and rejectS another; th¢re is iliforence of legislative ·1ptei;it. 65 ·Th~ legfslative intent of AB 842, 
. however, does npt z:e~ciil. \vhether. chBrter s,chool etli.pioyees join. eXi~futg bargal.rurig linits. It 
merely dembnstrates that the ligisl.8.ture did not enact AB 842 to force tbeffifo "<fo so. Th.us, 
legislative rejection of AB 842 sheds little light on the issue of whether charter school employees 
join existing bargailiing units. · 

Therefore, stafffindS that subjecting charter schools to the BERA for charter school employees' 
does not cre~~e .. 8PY new activities....: and therefore is not a new program or higher level of service 
- for school districts. · · · · · 

Findings on Denial 

The next issue is whether the following is a new program or. ~gher level of service on schqol 
districts: ilicluding iii written findings when denying a chiirterpetition because the petition does 

' . 

63 As to claimant's assertions, statements of fact are to be accompanied by a declaration under 
penalty of perjury (Cal. Code Regs, tit. 2, § 1183.03, subd. (d)). The record contains no s-llch 
claimant declaration in its comnients iii response to Filiance, or iii' any comment!i on the issue of 
charter school emp\oyeesjoiliing existing bargailiing units.when the school district is the public 
school employer. · -
64 Education Code section 47611.5. 
65 Dyna-Med, Inc. v. Fair Employment & Hou.Ying Co~. (1987) 43 Cal.3rd 1379, i396. 
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not contain a reasonably comprehensive description of "A declaration whether or not the charter 
school shall be deemed the.exclusive public school employer of the employees of the charter 
school for purposes of the [BERA]." {Ed Code,§ 47605, subd. (b)(5)(0).)· 

Preexisting law (Stats. 1998, ch. 34) requires the school district to make written finding~ offact, · 
as specified, to support denying a charter petition. Preexisting law did not,.however, specify the . 
lackof a public school employer declaration as one of the possible findings. Therefore, staff 
finds that it is a new program or higher level of service for a school district to make written 
findings of fact when denying a charter petition be_cause· the petition does not contain: a 
reasonably comprehen!iive de8cripticin·of"A declaring whether or not the charter school shall be 
deemed the excluafve public school employer ciftbe employees of the charter school for purposes 
of the [BERA]." {Ed Code,§ 47605, subd. (b)(5)(0).) Because this is now the sole actiVity that 
constitiites a new program or higher level of service under thiS test claim, it alone is considered · 
below. 

Issue 3: Does the test.clatiP. iegu1atl,o_n, impQse -~'-~st~ mancl~ted ))y *1te state" wltl.iin the 
meaning of Government Coile s~ctioilll. 17514 and 17556?" · · 

In order fo~ the test cl$i ~'t,aµite to impQ~e a ~imbursabie state-mandated program_ under the 
California.Constitution, the test cl!l4n l~gislatfon must imp0se·costs ~da.ted.by the state.66 In 
additi0:p., no statutory ~cepti9ns list¢ iii dovernlilent Code section l 7S5(i. can apply._ 
Goven;iment ~oc;le s~ction 17514 defines "cost mailda~i;l by the state" as follows: .. 

[ A]ny increased costs which a local agency. or school district is required to incur 
after July 1, 19.ao, as .a ~t. of..llllY statute enacte~ 9n o.:r:,a.fy;r Jm.i)lary l, 197~_, or 
any;executiv~.order i.InpJeni.enting llDY statute ena~ .. 9ti or$r Jiµiµary 1, 1~75, 

. w?ic;~ ~~t~,s,;~ new.p,io~ <;>r hi~fi+)ev~l pf ~ervice of._~ ~spµg P.ro~ 
· wit.Pin themeawPg of Section() of f.rtic)e XIII B. oftq.~ CajifomtaCo~tit)ltj.on .. .... , . . .· 

. With its test claim, claimant files a declaration from the Western Placer Unified. School District 
that it "will/has incurred significantly more than $200!671 to implement these new duties 
manqated.by the state for which Western Placer Unified Scb,oplPi!i!W.c:t has not be [sic] 
reimblirsed ... " Then~ dutj~s for which it claims to l;lave incliri~ci c:P11ts, however, do not 
include making fuidiDgs to deny a charter petition for iack of declaration as to the pµblic sc.hool 
employer for purposes of the BERA (Ed. Code,§ 47605, subd. (b)(5)(0)). Thus, there is no 
evidence in the record that the claimant has or will incur the cost of making this written: findiilg. 

The Corilrilission mtist base its tµidiilg8 ori substantial evidence in the record.68 
. 'i . 

· ... [S)ubstantial evidence has been defined in two ways: first, as evidence of 
ponderable legal significance ... reasonable in nature, credible, and of solid value 

66 Lucia Mar, supra, 44 Cal.3d 830,-835; Governffient Code section 17514. 
. . 

67 Tue current requirement is $1000 in costs (Gov.·Code, § 17564, as amended by Stats; 2004,r 
ch. 890). 
68 TopangaAssociationfor a Scenic Community v. County of Los Angeles (1974) 11 Cal. 3d 506, 
515. Government Code section 17559, subdivision (b). 
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[citation]; and second, as relevant evidence that a reasonable mind might accept 
as adequate to support a conclusion. 69 

. 

The Commission's finding must be supported by: 

· ... all relevant evidence in the entire record; considering both the evidence that 
supports the administrative decision and the evidence against it, in order to 
determine whether or not the agency decision is supported by "substantial 
evidence."70 

· 

The administrative record, including claimant's declaration, does not indicate that there are Costs 
for making written findings on denial for lack of a declaration in the charter as to ihe public 
school employer. Therefore, because of this iack of evidence in the record, staff finds that test 
claim statute (Ed. Code,§ 47605, subd. (b)(5)(0)) does not impose increased "costs mandated by 
the state" on school districts within the meaning of article-XIlI B, section 6, and Government 
Code sections 17514 and 17556. · 

CONCLUSION 

For the reasons indicated above staff finds that, as to the test ciaim statutes: . . . 

• A school district claimant does not have standing to claim teimbursemerit for the activities 
alleged to be mandated on a charter school. 

• Charter schools are not eligible claimants subject to article XIlI B, section 6 of the California 
Constitution. Thus, the requirement for the charter school to be subject to the BERA, as well 
as the declaration in the charter whether or not the charter school shall be deemed to be the 
exclusive public school employer, and requiring this declaration.by March 31, 2000 (Ed. 
Ccide, §.47611.5, subds. (b) & (f)) are not activities subjectto article·xm B, section 6. 

. . 

• The test claim statutes do not mandate an activity on couD.ty boards of education. 

• Subjecting charter schools to the BERA is not a new program or higher level of service for 
school districts that are deemed the public school employer. 

• There is no evidence in the record that a school district incurs increased costs mandated by. 
the state (within the meaning of Government Code sections 17514 and 17556) to make 
written findings of fact when denying a charter petition because the petition does not contain 

· a reasonably comprehensive description of "A declaring whether or not the charter school 
shall be deemed the exclusive public school .employer of the employees of the charter school 
for purposes of the [BERA)." (Ed Code,§ 47605, subd. (b)(5)(0).) · · 

Recommendation 

Staff recommends that the Commission adopt this analysis and deny the Charter Sch11ols · 
Collective Bargaining test .claim (99-TC-05). 

69 Desmond v. County of Contra Costa (1993) 21 Cal. App. 4th 330, 335. 
70 Ibid. 
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Statc.~f California 
COMMisSION ON STA 1E MANDA 1ES 

. · . t 300 "I" Street, Suite 950 

•

cramento, CA 95814 
6) 323-3562 
MI(291) .· COMMISSION ON 

STATE MANDATES 
TEST CLAIM FORM 

Local Agency or School District Submitting Claim· 

Western Placer Unified School District 
1400 First Street 
Lincoln, CA 95648 
fontact Person 

Address 

Paul C. Minney, Esq. 
Attorney for Mandated Cost Systems, Inc. 

GIRARD & VINSON 
Growers Square . 
1676 N. California.Blvd., Suite 450 
Walnut Cree CA 94596 

eselitative Organization to be Notified 

Mandated Cost Systems, Inc. 
Attn.: Steve Smith. President . 
2275 Watt Avenue, Suite C 
Sacramento, CA 95825 

Claim No. 

NOV 2 91999 
COMMISSION ON 

STATE MANDATES 

Telephone No. 

Ph.: (925) 746-7660 
Fax: (925) 935-7995 

This test claim alleges the existence of a reimbursable state mandated program within the meaning of section 17514 of the·Govemment 
. de and section 6, article XIIIB of the California Constitution. This test claim is filed pursuant to section 1755l{a) of the Government 

...:Ode. 
Identify specific section{s) of the chaptered bill or executive order alleged to contain a mandate, including the particular statutory code 
section(s) within the chaptered bill, if applicable. · 

']iapter 828, Statutes of 19.99 (AB 631) 
~ducation Code section 47605(b)(5)(o) 
Education Code section 4 7 611.5 
Government Code section 3540, et seg: 
IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING 
A TEST CLAIM ON THE REVERSE SIDE. . 
Name and Title of Authorized Representative Telephone: 

Paul C. Minney, Attorney (925) 746-7660 
Signature of Authorized Representative Date: tJ/23/qq 
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Roger Yohe, Superintendent 
Western Placer Unified School District 
1400 First Street 
Lincoln, CA 95648 

· Telephone: (916) 645-6350 
Fax: (916) 645-6356 

Paul C. Minney, Esq. 
GIRARD & VINSON 

1676 N. California Blvd., Suite 450 
Walnut Creek, CA 94596 
Telephone: (925) 746-7660 · 
Fax: (925) 935-7995 

BEFORE THE COMMISSION ON STATE MANDATES 

Test Claim of: 

WESTERN PLACER UNIFIED 
SCHOOL DISTRICT, 

STATE OF CALIFORNIA 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CSMNo .. ____ _ 
TEST CLAIM OF 

Chapter 828, Statutes of 1999 (AB 631) 

Education Code § 47605(b)(5)(o) 

. Education Code§ 47611.5 

Government Code § 3540, et seq. 

Charter School Collective Bargaining 



.GrkARD& e Vt:NsRoi\rAT I.AW 

RECE\VED 
OEC 0'1999 

coMM\SSNIOott~~s 
STA1"E MA ,.. -

Grawm Square' 

1676 N. California Blvd., St.. 450 

Walnut Crock, CA !14596 

Telephone: 925.746.7660 

Fox: 925.935.7995 

e-mail: g-f.nd-v@vcrio.com 

.,1ww.gnndy.cam 

6767 Gra:n Volley Rmd 

P~orville, CA 95667 

Ja622.11JO -· m 
, . .., 530.6'12.1832 

The C.lifomin Frui1 Building 

111116 Fourth SO'C<< 

Suite 701 

Sacnimcnm, CA !15814 

""c446.9292 

.. 16.446.5711 

. ~IO Waln•I C=\ 

DAVID W. GIRARD 

Au.EN R. VINSON 

PAUL C. MINNEY 

CHRISTIAN M. KEINl!R0 

l'>iU.UP A. TRUiii.LO 

.\NNA J, MOUSER 

Lou Schwartz · 

Michelle L. Mueller 

Laura LC. B rigp 

• f. Broy 

H .. rher A. Hoyle 

OP CollNSl!I. 

Solly J enren Dutcher 

OJ>n{euionol Low Cnrparotian 

Paula Higashi, Executive Director 
Commission on State Mandates 
1300 'T' Street, Suite 950 
Sacramento, CA 95814 

November 30, 1999 

Re: Test Claim of Western Placer Unified School District 
Chapter 828, Statutes of1999 (AB 631) 
Education Code§ 47605(b)(5){o) 
Education Code§ 47611.5 
Government Code§ 3540; et seq. 

Charter School Collective Bargaining 

Dear Ms. Higashi: 

Enclosed please find the original and seven (7) copies of the Authorization to Act and 
Declaration in support of the above-referenced test claim, forivarded to the Commission on 
November 23, 1999. · 

Thank you for your time alld assistance in this matter and if you have any questions, please 
do not hesitate to contact this office. 

Very truly yours, 

GIRARD & VINSON· 

Holly S. eBellis 
Secretary to 
Paul C. Minney 
Attorney at Law 

PCM/hsd 

Aaarn"J'l Commjaec/ To Profosrio11a/ Bza:/Jona 

103 



AUTHORIZATION TO ACT AS REPRESENTATIVE 
FOR WESTERN PLACER UNIFIED SCHOOL DISTRICT'S 

TEST CLAIM 

COLLECTIVE BARGAINING 

CHAPTER 828, STATUTES OF 1999 (AB 631) 

I, Jay Stewart, Assistant Superintendent/CFO, Western Placer Unified School District, hereby 

authorize Paul C. Minney (or designee) of the Law Office of GIRARD & VrnsoN to act as the 

representative and sole contact of Western Placer Unified School District in the above-referenced 

Test Claim. All correspondence and communications regarding this test claim should be forwarded 

to: 

Paul C. Minney, Esq. 
GIRARD & VrnsoN 

1676 North California Blvd., Suite 450 
. Walnut Creek, CA 94596 
Telephone: (925) 746-7660 
. Fax: (925) 935-7995 

Dated: l/L29 /95 
ay, tewart, Assistant Superintendent/CFO 

W; stem Placer Unified School District 
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I. AUTHORITY FOR THE CLAIM 

The Commission on State Mandates has the authority pursuant to Government Code section 

17551(a) to hear and to decide upon a claim by a local agency or school district that the local agency 

or school district is entitled to be reimbursed by the State for costs mandated by the State as required 

by Section 6 of Article XIIIB of the California Constitution. The Western Placer Uniiied School 

District ("Claimant'') is a school district as defined in Government Code section 17519. This test 

claim is filed pursuant to Title 2, California Code ofRegulations, section 1183. 

II. STATEMENT OF THE CLAIM 

This test claim alleges reimbursable costs mandated by the State by Chapter 828, Statutes 

of 19?91 (AB 631) (effective January, 2000) ("Chapter 828/99"), Education Code section 

47605(b)(5)(o),2 Education Code section 47611.5,3 and Government _Code§§ 3540, et seq.4 which 

together: (1) require a county superintendent of schools to incur the costs of collective bargaining5 . 

with certificated and classified personnel for a county sponsored charter school when the charter 

school does not declare itself to be the "public school employer" under the Educational Employment 

. Relations Act (EERA)6
; (2) reqUire a· school district to incur the costs of collective bargaining with 

certificated and classified personnel for a charter school situated within its district when the charter 

school does not declare itself to be the ''public school employer" under the BERA; and (3) require 

2 

3 

4 

s 

6 

·Chapter 828, Statutes of 1999 is attached as Exhibit "A". 

Education Code§ 47605(b)(S)(o) as amended by Chapter 828/99 is attached as Exhibit "B". 

Education Code § 476 i 1.5 as added _by Chapter 828/99 is attached as Exhibit "C"_. 

Government Code§§ 3540, et seq. is attached as Exhibit "D". 

The costs of collective bargaining under the EERA are fully delineated in the Collective 
Bargaining mandate reimbursement program:. . · · · · 

Government Code §§ 3540, et seq. 

·e 



a charter school that declares itself to be the "public school employer'' under the ~ to incur the 

costs of collective bargaining with certificated and classified personnel. 

III. ACTMTIES REQUIRED UNDER CHAPTER 828/99 

A. Activities ReqWred ofl ,ocal Educational Agencies, Including Charter Schools, Poor 
to tbi: Bffectiye Date of the Test Claim Legislation (Januazy 1, 2000). 

The Charter Schools Act of 1992 was added to the Education Code by Chapter 781, 

Statutes of 1992 (SB 1448)7
• The Charter Schools Act permits teachers, parents, pupils, and 

community members to petition a school district governing board to approve a charter school to 

operate·independently from the existing school district structure so as to, among other things, 

improve pupil learning, provide the charter schools with a method to change from rule-based to 

perforinance-based accountability systems, and to provide vigorous competition within the public 

school system. 

A charter. sehool is a public school and may provide instruction in any of grades K-12. 

Specific goals and operating procedures for the charter school are detailed in an agreement (or 

"charter") between the sponsoring board and charter organizers in accordance with the Charter 

Schools Act. 

A charter school is exempt from laws which are unique to school districts, except 

where specifically noted in the law. (See Education Code Section 47610). Consequently, charter 

schools are exempt from the statutory body of law that· provides for collective bargaining in 

California's public schools (i.e., the Educational Employment Relations Act; Government Code§§ 

3540 et seq.). 

The Charter Schools Act has been amended a number of times since 1992, however, 

· none of those amendments added the requirement that charter schools be subject to the BERA until 

e the test claim legislation. 

7 
Chapter 781, Statutes of 1992 is attached as Exhibit "E" 
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B. _Activities Added to the Charter Schools Act By the TestCJajm Legislation Effective 
January 1 , 2000 

Under intense pressure from the unions in the State of California the Legislature 

passed and the Governor signed AB 631 (Chapter 828, Statutes of 1999 hereinafter referred to as 

"Chapter 828/99"). Chapter 828/99 added Section 47611.5 to the Education Code. Section 47611.5 

mandates that the BERA (Government Code Section 3540 et. seq) "shall apply to charter schools." 

In order to bring charter schools under the BERA, Chapter 828/99 expands the scope of the BERA 

to include charter schools by amending the definition of a "public school employer" to include a 

charter school. 

Education Code section 47611.5, as added by Chapter 828/99, requires the charter 

school's charter to contain a declaration regarding whether or not the charter school shall be deemed 

to be the ''public school employer" for purposes of BERA obligations. If the charter school fails to 

declare or chooses not to be the "public school employer" the school district in which the charter 

school is "located" shall become the ''public school employer'' for purposes ofEERA obligations. 

Chapter 828/99 further amended Education Code Section 47605(b)(5) to require all charter school 

charters, by March 31, 2000, to state whether "the charter school shall be deemed the exclusive 

public school employer of the employees of the charter school for purposes of the Educational -

Employment Relations Act." (See, Education Code section 47605(b)(5)(o)). 

As a consequence of the test claim legislation (Chapter 828/99), school districts 

(including county superintendents of schools -that sponsor charter schools), or the charter school will 

inc\lr the cost of collective bargaining, depending upon the election of the charter school. 

IV. REIMBURSABLE ACTIVITIES ALLEGED IN THIS TEST CLAIM · 

-Chapter 828/99 imposes upon county superintendents of schools a higher level of service 

as the public school employer required to assume the collective bargaining obligations of 

·Government Code ·sections 3540 ~ouib 3549 for charter schools granted under the authority of a 



county board of educati~n when the charter school· elects not to be the "public school employer" 

under Education Code section 4 7611.5. 8 

Chapter 828/99 imposes upon school districts a higher level of service as the public school 

employer required to assume the collective bargaining obligations of Government Code sections 

3540 through 3549 for charter schools Within their districts when the charter school elects not to be 

the ''public school employer" wider.Section 47611.5.9 

In those cases where the charter school declares itself to be the "public school employer'' 

Chapter 828/99 imposes upon charter schools new reimbursable activities as the "public school 

employer'' required to assume the collective bargaining obligations of Government Code sections 

3540 ~ough 3549. In addition to the costs of collective bargaining, an existing charter school is 

now mandated to ~end its charter to include its declaration regarding its status as a "public school 

employer." 

As a result of Chapter 828/99, county superintendents of schools, school districts, aild 

charter schools are required to incur the costs of collective bargaining. Such costs include, but are 

not limited to10: 

9 

10 

1. Detenninations of Appropriate I Jnjt and R141resentative 

Determination of the appropriate bargaining units for representation and 
determination of the exclusive representatives. 

A county board of education that granted a charter will incur additional costs of having to conduct . 
a hearing for the material change in an existing charter school's charter in order to comply with 
the new mandate that all charter _schools' charters include a declaration regardirig its status as the 
"public school employer." Although this is a new reimbursable activity this cost will be covered 
under the existing Charter School mandated reimbursement program. 

· A school district that granted a charter will incur additional costs of having to conduct a heilring 
for the material change in an existing charter school's charter in order to comply with the new 
.mandate that all charter schools' charters include a declaration regarding its status as the "public 
school employer." Although this is a new reimbursable activity this cost will be covered under 
the existing Charter School mandated.reimbursement program. ..... 

Claimant is alleging reimbursable activities that mirror those already allowed under the Collective 
Bargaining reimbursement program. · · 

=--~~~-=-~~~~~~~~~109'~~~~~~~~~~~~~ 
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2. Representative Elections and Decertification Procedures 

Activities include, but are not limited to, elections and decertification 
elections of unit representatives. 

3. Negotiations 

Activities include, but are not limited to, receipt of exclusive representative's 
initial contract proposal, conducting of public bearings, providing copies of 
representative's proposed contract to· the public, development and 
presentation of the initial contract proposal, negotiation of the contract, 
reproduction, and distribution of the final contract. 

4. Impasse Proceedings 

Activities include, but are not limited to, costs of mediation and fact finding. 

5. Collective Ba.rga.iuing Disclosure 

Activities include, but are not limited to, disclosure of coll~tive bargaining 
agreement after negotiation and before public school employer adoption a8 
mandated by Government Code section3547.5. Prepare disclosure forms and 

· documents. Distribution of fomi.s and documents· within public school 
employer governing body. 

6. Administration of Contract and Resolution of Disputes 

Activities include, but are not limited to, administration of the contract and 
adjudication and arbitration of contract disputes. 

7. Dispute, C'irieyance and l Jnfajr Labor Practice Charge Adjud.icatioo 

Activities fuclude, but are not limited to, co~ of adjudicating grievances and 
. responding to unfair labor practice charges along with litigation expenses. 

V. CONSTITUTIONAL PROVISIONS, FEDERAL REQUIREMENTS, AND 
COURT DECISIONS AFFECTING THE MANDATED ACTIVITIES 

There are neither state nor federal constitutional provisions which impact the mandates which 

are the subject of this test claim. There are no state or federal statUtes or executive orders which . 

materially impact the mandated activities which are subject to this test claim. There are no court 
' ' 

decisions which impact the mandated aetivities which ate the subject of this test claim. In addition, e 
r-·· ·..;none ef:th.ei.~vemment,Code section l 75 56 statutory exceptions to a ·finding:of~costs· mandated.by · .. ! 1•• •

7: • • ·• • ;.,,: 

the State to apply to these statutes. 



VI. ESTIMATED COSTS RESULTING FROM THE MANDATE · 

It is estimated that the Claimant, W estem Placer Unified School District, will incur more than · 

$200 in personal sei-Vices, supplies, legal fees, and other direct and indirect costs in meeting the 

requirements mandated by Chapter 828, Statutes of 1999 (AB 631), Education Code section · 

47605(0); Education Code section 47611.5, and Government Code section 3540.1 as ~er set forth 

in the Declaration of Jay Stewart attached hereto and incorporated by reference herein. 

VII.APPROPRIATIONS 

No funds are appropriated by the statutes for reimbursement of these new costs mandated by 

the State, and there is no other provision of law for recovery of costs for any other services. 
\ 

. VIII. CLAIM REQUIREMENTS 

The following elements of this claim are provided pursuant to Section 1183, Title 2, 

Califonlia Code of Regulations: 

Exhibit "A" 

Exhibit ''B" 

Exhibit "C" 

Exhibit "D" 

£xhibit ''E" 

Exhibit ''F" . 

Exhibit "G" 

Exhibit ''H'' 

Chapter 828, Statutes of.1999 

Education Code § 47605(b)(5)(o) as amended by 
. Chapter 828, Statutes IJf 1999 

Education Code § 47611.5 as added by Chapter 
828, Statutes of 1999 

Government Code § 3540, et seq. · 

Chapter 781, Statutes of 1992 

Education Code 47610 as enacted by Chapter 781, 
Statutes of 1992 

Chapter 34, Statutes of 1998 

Declaration of Jay Stewart 



IX. CERTIFICATION 

I certify by my signatiire below that the statements made in this document are true and 

correct of my own knowledge; and al; to all other matters, I believe them to be true and correct based 

upon the information and belief. 

Executed on November 23, 1999, at Walnut Creek, California, by: 

. GIRARD & VIl'1SON 

B 
PAUL C. l'v.llNNEY, ESQ. 

Attorney for Mandated Costs Sy , Inc. 
Authorized Representative of Test Claimant 

C:lgand"81mcslpamlab 631\test claim #3.wpd 
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Assembly Bill No. 631 · 

CHAPTER828 

An act to amend Section ·47605 of, and to add Section 4761 I .S to, to 
add an article heading (commencing with Section 47620) to Chapter 
S of, and to add Article 2 (commencing with. Section 47626) to 
Chapter S of, Part 26.8 of, the Education Code, and to amend Section 
3 540. I of the Government Code, relating to charter schools. 

[Approved by Governor October 8, 1999. Filed 
with Scc:mary of Slate October I 0, 1999.] 

LBOISLATIVB COUNsm..•s DIOBST 

AB 63 I, Migden. Charter schoola: collective bargaining. 
Existing law, the Charter Schoola Act of 1992, permits teachers, 

parents, pupila, and community members to petition a achool district 
governing board to approve a charter achoo! to operate 
independently from the existing school district structure as a method 
of accomplishing, among other things, improved pupil teaming. 
Existing law, with certain exceptions, generally exempts . charter 
schools from the provisions of the Education Code applicable to 
school districts. 

This bill would require that provisions of existing law related to 
. collective bargaining in public education employment apply to 

charter schoola, thefeby imposing a stale·mandeted local program. 
The bill would rtqiiire the charter 'achool charter to declare whether 
the charter school is the exclusive public school . employer of the 
employees at the charter school for this pUIJlose. The bill would 
require a charter school, operated by the University of California in 
university facilities, to declare in its charter that it is the employer of 
the employees at the charter school for the purposes of provisions of 
law· relating to collective bargaining for employees of public . 
institutions of higher education. This bill would · require that, if the 
charter of a charter school does not specify that it would comply with 
statutory and regulatory provisions that govern public school 
employers relating to tenure and merit or civil service, then 
discipline and dismissal of employees would be included within the 
scope of representation. 

The California Constitution requires the state to reimbUIBe local 
agencies and school districts for certain costs mandated by, the state. 
Statutory provisions establish procedures for making that 
reimbursement, including the creation of a State Mandates Claims 
FIDld to pay the cosls of mandates that do not exceed $I ,000,000 
statewide and bther procedures for claims whose statewide costs · 

' exceed $1,000,000. 
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Ch. 828 -2-

This bill would provide that, if the Commission on State Mandates · 
determines that the bill contains coslll mandated by the state, 
Mimbunement for those costs shall be made pu:auant to these 
statutoiy provisions. . 

This bill would incorporate additional changes in Section 3 540.1 of 
the Govermnent Code proposed ·by AB 91, to be operative only if that 
bill and this bill m enacted and become effective on or before 
Januaiy 1, 2000, and this bill is enacted last. 

The people of the State of California do enact as follows: 

SECTION 1. Section 47605 of the Education Code· is amended to 
read: 

47605. (a) (1) Except as set forth in paragraph (2), a petition for 
the establishment of a charter school within any school district may 
be circulatc:d by any one or more persons seeking to establish the 
charter school. The petition may be submitted to the governing 
board of the achoo! district for review after either of the following 
conditions are met: 

(A) The petition has been signed by a number of parenlll or 
guardians of pupils that is equivalent to at least one-half of the 
number of pupi!S that the charter school estimates will eJU'Oll in the 
school for its first year of operation. 

(B) . The petition has been signed by a llUIDhcr of teachers that is 
equivalent to at least one-half of the number of teachers that the . 
chatter school estimates will be employed at the school during its first 
year of operation. · 

(2) In the case . of a petition for the establishment of a charter 
school through the conversion of an existing public school, that would 
not be eligible for a loan pursiiant to subdivision (b) of Section 41365, 
the petition may be circulated by any one or more · peraons seeking 
to establish the c(lnverted charter school. The petition may be 
submitted to the governing board of the school district for review 
after the petition has been signed by not less than SO percent of the 
permanent status teachers currently employed at the public .school 
to be converted. 

(3) A petition shall include a prominent statement that a signature 
on the petition means that the parent or guardian is meaningfully 
interested in having his or her child, or ward, . auend the charter 
achoo!, or in the case of a teacher's signature, means that the teacher 
is meaningfully interested in teaching at the charter school. The 
proposed charter shall be attached to the petition. · 

(b) No later than 30 days after receiving a petition, in_ acc0rdance 
with subdivision (a), the governing board of the school district shall 
hold a public hearing on the provisions of tlie charter, at which time 
the governing board of the school district shall consider the level of 
support for the petition by teachers employed by the district, other 
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employees of the district, and parents. Following review of the 
petition and the public hearing, the governing board of the school 
district shall either grant or deny the chaner within 60 days of receipt 
of the petition, provided, however, that the date may be extended by 
an additional 30 days if both parties agree to the extension. In 
reviewing petitions for the establishment of charter schools pursuant· 
to this section, the chartering authority shall be guided by the inteni 
of the Lcgialatun: that chaner schools are and should become an 
integral part of the California educational system and that 
establiahment of charter schools should be encouraged. A school 
district governing board shall grant a charter for the operation of a 
school under this part if it is satisfied that granting. the charter is 
consistent with sound educational practice. The governing board of 
the school district shall not deny · a petition for the establishment of 
a charter school unless it makes ":'fitten factual findings, specific to 
the particular petition, setting forth · specific facts to aupport one, or 
more, of the following findings: 

( 1) The charter school presents an unsound educational program 
for the pupils to be enrolled in the chaner school. 

(2) The petitioners are demonstrably unlikely to successfully 
implement the program set forth in the petition. 

(3) The petition does not contain the number of signatures 
required by subdivision (a). 

(4) .The petition does not contain an affirmation of each of the 
conditions described in subdivision ( d). · 
· (5) The petition does · not contain reasonably comprehensive 
descriptions of all of !lie following: 

(A) A description of the educational program of the school, 
designed, among other things, to identify those whom the school is 
attempting to educate, what it means to be an "educated person" in 
the 21st century, and how learning beat occurs. The goals identified 
in that program shall include the objective of enabling pupils to 
become self-motivated, competent, and lifelong learners. 

(B) The measurable pupil outcomes identified for use by the 
charter school. "Pupil outcomes," for purposes of this part, means the 
extent to which all pupils of the school demonstrate that they have 
attained the skills, knowledge, and attitudes specified as goals in the 
school's educational program. 

(C) The method by which pupil progress in meeting those pupil 
outcomes is to be measured. 

(D) The governance structure of the school, including, but not 
limited to, the process to be followed by the school to ensure parental 
involvement. · 

(E) The qualifications to be met by individuals to be employed by 
the school. 

(F) The procedures that the school will follow to ensure the health 
and safety of pupils and staff. These procedures shall include the 
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requin:ment that each employee of the school furnish the school with 
a criminal record summary as described in Section 44237. 

(0) The means by which the school will achieve a racial and 
ethnic ·balance among its pupils that is reflective of the general 
population residing within the territorial jurisdiction of the school 
district to which the charter petition is submitted. 

(H) Admission requirements, if applicable. 
(I) The manner in which annual, independent, financial audits 

shall be conducted, which aha!! _ employ generally accepted 
accounting principles, and the manner in -which audit exceptions and 

. deficiencies shall be resolved to the satisfaction of the chartering 
authority. . 

(1) The procedures by which pupils can be suspended or expelled. 
(K) The manner by which siaff membm of the charter schools 

will be covered by the State Teachers' Retirement System, the Public 
Employees' Retirement System, or federal social security. 

(L) The public school attendance alternatives for pupils residing 
within the school district who choose not to attend charter schools. 

(M) A description of the rights of B.ny employee of the school 
district upon leaving the employment of the school district to work 
in a charter school, and . of any rights of return to the school district 

· after employment at a charter school. -
(N) The procedures to be followed by the charter school and the 

entity . granting the charter to resolve disputes relating to provisions 
of the charter. 

(0) A declaration whether or .not the charter school shall be 
deemed the exclusive· public school employer of the employees of the 
charter school for the purposes of the Educational Employment 
Relations Act (Chapter I 0.7 (commencing with Section 3540) of. 
Division 4 of Title 4 of Title 1 of the Government Code. 

(c) (I) Charter schools shall meet all stamwide standards and 
conduct the pupil - assessments required pursuant to Section 60605 
and any other statewide standards authorized, in statute or pupil 
assessments applicable to pupils in noncharter public schools. 

(2) Charter schools shall on a regular basis consult with their 
parents and teachm regarding the school's educational programs. · · 

( d) (I ) In addition to any other requirement imposed under this 
part, a charter school shall be nonsectarian in its programs, admission 
policies, employment practices, and all other operations, shall not 
charge -tuition, and shall not discriminate againSt any pupil on the 
basis -of ethnicity, national origin, gender, or disability. Except as 
provided in paragraph_ (2), admission to a charter school shall not be 
determined according . to the place of residence of the pupil, or of his 
or her parent or guardian, within this state, except that any existing 
public school oonvcrting partially o_r entirely to a charter school 

· under this part shall adopt and maintain a policy giving admission 
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preference to pupils who reside within the former attendance area 
of that public school. 

(2) (A) A charter school shall admit all pupils who. wish to attend 
the school. 

(B) However, if the number of pupils who wish to attend the 
charter school exceeds the school's capacity, attendance, except for 
existing pupils of the charter school, shall be determined by a public 
random drawing. Preference shall be extended to pupils currently 
attending the charter school and pupils who reside in the district. 
Other preferences may be permitted by the chartering authority on 
an individual school basis and only if consistent with the law. 

(C) In the event of a drawing, the cliartering authority shall make 
reasonable efforts to accoriunodate the growth of the charter school 
and, in no event, shall take any action to impede . the charter school 
from expanding enrollment to meet pupil demand. · 

( e) No governing board of a school district shall require any 
employee of the school district to be mnployed in a charter school. 

(f) No governing board of a school district sball . nlq1liTe any pupil 
enrolled in the school district to attend a charter school. 

(g) The governing board · of a school district shall require that the 
petitioner or petitioners provide information regarding the proposed 
operation and ·potential effects of the school, including, but not 
limited to, the facilities to be utilized by the school, the manner in 
which. administrative services of the school ere to be provided, and 
potential civil liability effects, if any, upon the school and upon the 
school district. The petitioner or petitioners shall also be required to 
provide fmancial . !itatements that include a proposed first-year 
opemtional budget, including stanup costs, and cash-flow and 
financial projections for the first three years of operation. 

(h) In reviewing petitions for the establishment of . charter schools 
within the school district, the school district governing board shall 
give preference to petitions that demonstrate the capability to 
provide comprehensive learning experiences to pupils identified by 
the petitioner or petitioners as academically low achieving pursuant 
to the standards established · by the State Department of Education 
under Section 54032. 

(i) Upon the approval of the petition by the governing board of 
the school district, the petitioner or petitioners shall provide written 
notice of that approval, including a copy of the petition, to the State 
Board of Education. . 

(j) (I) If the governing board of a school district denies a petition, 
the petitioner may elect to submit the petition for the establishment 
of a charter school to either the county board of education or directly 
to the State Board of Education. The county board of education or the 
State Board of Education, as the case may be, shall review the petition 
pursuant to subdivision (b). If the petitioner elects to submit a 
petition for establishment of a charter school to the county board of 
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education and the county ·board of education denies the petition, the 
petitioner may file a petition for establishment of a charter school 
with the State Board of Education. 

(2) A charter. school for which a charter. is granted by either . the 
county board of education or the State Board of Education pursuant 
to this subdivision shall qualify fully as a charter school for all funding 
and other purposes of this part. 

(3) If either the county board of education or the State Board of 
Education fails to act on a petition within 120 days of receipt, the 
decision of the governing board of the school district to deny a 
petition shall, thereafter, be subject to judicial review. 

(4) The State Board of Education shall . adopt regulations 
implementing this subdivision. 

(5) Upon the approval of the petition by the county board of 
education, the petitioner or petitioners shall provide written notice 
of that approval, including a copy of the petition to the State Board 
of Education. 

(k) ( 1) The State Board of Education may, by mucual agreement, 
designate its supervisorial and oversight responsibilities for a charter 
school approved by the State Board of Education to any local 
education agency in the county in which the charter school is localed 
or to the governing board of the school district that first denied the 
petition. 

(2~ The designated local education agency . shall have all 
monitoring and euperv1smg authority : of a chartering agency, 
including, but not limited to, powers and duties set forth in Section 
4 7607, except the power of revocation, which shall remain with the 
State Board of Education. 

(3) A charter school that has been granted its chirter by the State 
Board of Education 'and elects to seek renewal of its charter shall, 
prior to expiration of the charter, submit its petition for ren!!WaJ to 
the governing board of the school district that initially denied the · 
charter. If the governing board of . the school district denies the 
school's petition for renewal, .the school may petition the State Board 
of Education for renewal of its charter. . 

(/) Teachers in charter schools shall be required to hold a 
Commission on · Teacher Credentialing certificate, permit, or other . 
document equivalent to that which a teacher in other public schools 
would be required to hold. These documents shall be maintained on 

· file at the charter school and shall · be subject to periodic inspection 
by the chartering authority. It is the intent of the Legislature that.. 
charter schools be given flexibility with regard to noncore, 
noncollege preparatory c0urses. · 

SBC. 2. Section 47611.S is added to the Education Code, to read: 
476H.5. (a) Chapter · 10.7 (commencing with Section 3540) of 

Division 4 of Title I of the Government Code shall apply to charter 
schools. · · 
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(b) A charter school charter shall contain a declaration regarding 
whether or not the charter school shall be deemed the exclusive 
public school employer of the employees at the charter school for the 
purposes of Section 3540.1 of the Govenunent Code. If the charter 
school is not so deemed a public school employer, the school district 
where the charter is located shall be deemed the public school 
employer for the purposes of Chapter 10.7 (commencing with 
Section 3540) of Division 4 of the Government Code. 

( c) If the charter of a charter school does not specify that it shall 
comply with those statutes and regulations· governing public school 
employers that establish and regulate tenure or a merit - or civil 
service system, the scope of representation for that charter school 
shall - also include discipline and dismissal · of charter school 
employees. 

( d) The Public Employment Relations Board ahall take into 
acc0unt the Charter Schools Act of 1992 (Part 26.8 (comniencing 
with Section 47600)) when deciding cases brought before it related 
to charter schools. · 

( e) The approval or a denial of a charter petition by a granting 
agency pursuant subdivision (b) of· Section 47605 shall not be 

• 1 controlled by collective bargaining agreements nor subject tc review 
or regulation by the Public Employment Relations Board. 

(f) By March 31, 2000, all existing charter schools must declare 
whether . or not they ahal1 be deemed a publli: school employer in 
accordiince with subdivision (b ), and such declaration shall not be 
materially inconsistent with the charter. 

SEC. 3. An artiole heading is added to Chapter S (commencing 
with Section 47620) of Part 26.8, to read: 

Article 1. University of California at Los Angeles Elementary 
Charter School · 

SEC. 4. Article 2 (c11mmencmg with Section 47626) is added to 
Chapter S of Part 26. 8 of the Education Code, tc read: 

Article 2. · Employer 

47626. (a) Notwithstanding Section 47611.5, a charter school 
operated by the University of California in · facilities owned by the 
Regents of the University of California shall declare in ·its charter that 
it is the employer of the employees at the charter school for the 
purposes of Chapter 12 (commencing with Section 3560) of Division 
4 of Title 1 of the Government Code. The provisions of Chapter 12 
(commencing with Section 3560) of Division 4 of Title 1 of the 
Government Code shall apply to the charter school. A charter school 
operated by the University of California in facilities owned by the 
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Regents af the University of California may not be deemed a public · 
school employer f9r the purposes of this chapter. . 

(b) By March 31, 2000, an existing charter schaal operated by the 
University af California shall amend its charter ta comply with this 
section. 

SEC. S. Section 3540.1 of the Government Cade is amended ta 
read: . 
· 3540.i. As used in this chapter: 

(a) "Board" means the Public Employment Relations Board 
created pursuant to Section 354 I. . 

(b) "Certified organization" ar "certified . employee 
organization" means ·an organization which has been certified' by the 
board 88 the exclusive representative af the public school employees 
in ·an appropriate unit after a proceeding under Article 5 
(commencing with Section 3544). . 

(c) "Confidential employee" means any employee whci, in the 
regular course of his or her duties, has access to, or possesses 
information relating ta, his or her employer's employer-employee 
relations. 

(d) "Employee organization" means any organization which 
includes employees of a public school employer and which has as one 
of its primary purposes representing those employees in their 
relations with that public school employer. "Employee organization" 
shall also include any person such an organization authorizes to act 
on its behalf. 

(e) "Exclusive representative" means the employee organization 
recognized or certified 88 the exclusive negotiating· representative of 
certificated or classified employees in an appropriate unit of a public 
school employer. 

(f) "Impasse" means that the parties to a dispute over matters 
within the scape of representation have reached a· point in meeting 
and negotiating at which their differences in positions are so 
substantial or prolonged that future meetings would be futile. 

(g) "Management employee" means any employee in a position 
having significant responsibilities for fiinnulating district policies or 
administering district programs. Management positions shall . be 
designated by the public school employer subject to review by the 
Public Employment Relations Board. · 

(h) "Meeting and negotiating" means meeting, conferring, 
negotiating; and discussing by the exclusive representative' and the 
public school employer in a good faith effort to reach agreement on 

. matters within the scope of representation and the execution, if 
requested by either party, of a wri~ document incorporating any 
agreements reached, which document shall, when accepted by the 
exclusive representative and the public school employer, become 
binding· upon both parties and, notwithstanding Section 3543.7, shall 
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not be subject to subdivision 2 of Section 1667 of the Civil Code. The 
agreement may be for a period of not to exceed three years. 

,(i) "Organizational security" means either of the following: 
(1) An arrangement pursuant to which a public school employee 

may decide whether or .not to join an employee organization, but 
which requires him or her, as a condition of continued employment, 

· if he or she does join, to maintain his or her membership in good 
standing for the duration of the written agreement. However, no 
such arrangement shall deprive the employee of the right to 
tenninate his or her obligation to the employee organization within 
a period of30 days following the expiration of a written agreement. 

(2) An ammgement that requires . an employee, · as a condition of 
continued employment, either to join the recognized or · certified 
employee organization, or to pay the organization a service fee in an 
amount not to exceed the · standard initiation fee, periodic dues, and 
general assessments of the organization for the duration of the 
agreement, or a period of three years from the effective date of the 
agreement, whichever comes first. 

G) "Public school employee" or "employee" means. any perBon 
employed by any public school employer except persons elected by 
popular vote, persons appointed by the Governor of this state, 
management employees, and confidential employees. 

(k) "Public school employer" or "employer" means the governing 
board . of a school district, a school district, a co1D1ty board of 
education, a county ·superintendent of schools, or a charter school 
that has declared , itself a public school employer pursuant to 
subdivision (b) of Section 4761 J.5 of the Education Code. 

(/) "Recognized organization" or "recognized employee 
organization" means an employee organization which has been 
recognized by an employer as the exclusive representative pursuant · 
to Article 5 (commencing with Section 3544). 

(m) "Supervisory employee" means any employee, regsrdless of 
job description, having authority in the interest of the employer to 
hire, transfer, suspend, lay· off, recall, promote, discharge, assign, 
reward, or discipline other employees, or the responsibility to aseign 
work to and direct them, or to adjust their grievances, or effectively 
recommend such action, if, in connection with the foregoing 
functions, the exercise of that authority is not of a merely routine or 
clerical nature, but requires the use of independent judgment. 

SEC. S.S. Section 3540.1 of the Government Code is amended to 
read: 

3540.1. As used in this chapter: 
(a) ".Bosrd" means the Public Employment Relations Board 

created pursuant to Section 3 541. 
(b) "Certified· organization" 

oiganization" means an ·organization 
board as the exclusive representative 

or "certified employee 
that has been certified by the 
of the public school employees. 
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in an appropriate unit after a proceeding under Article S 
(commencing with Section 3S44). · 

(c) "Confidential employee" means any employee who, in the 
regular course of his or her duties, has access to, or possesses 
information relating to,· . his or her employer's employer-employee 
relations. ' 

(d) "Employee organization" means any organization that 
includes employees of a public school employer and that has as ·one 
of its primary putposes representing those employees in their 
relations with that public school employer. "Employee organization" 
sha!J also include any person that organization authorizes to act on 
its behalf. · 

(c) "Exclusive representative" means the employee organization 
· recognized · or certified as the exclusive negotiating representative of 
certificated or classified employee's in an ·appropriate unit of a public 
school employer. · · 

(f) "Impasse" means that the parties to . a dispute over matters 
within the BCOpe of representation have reached a point in meeting 
and ·negotiating at which their differences in positions . are so 
substantial or prolonged that future mcetinga would be futile. 

(g) "Management employee" means any employee in a position 
having significant responsibilities for formulating district policies or 
administering district programs. Management positions . shall be 
desigt)ll!Cd . by the public school employer subject to review by the 
Public Employment Relations Board. 

(h) "Meeting llI!d negotiating" means · meeting, conferring, 
negotiating, and diicussing by the exclusive representative and the 
public school employer in a good faith effort to reach agreement on 
matters within the scope · of representation and the execution, if 
requested by either party, of a written document incorporating any 
agreements reached, which · document shal~ when accepted by the 
exclusive represeniative and the public . school employer, become 
binding upon both parties and, notwithatanding Section 3543. 7, shall 
not be subject to sllbdivision 2 of Section 1667 of the Civil Code. The 
agreement may be for a period of not to exceed three years. 

(i) "Organizational security" means either of the following: 
(I) An llil'Bngement. pursuant to which a public school employee 

msy decide whether or not to join sn employee organization, but 
which requires him or her, as a condition of continued employment, 
if he or she does join, to maintain his or her. membership in good 
standing for the duration of the written agreement. However, that 
arrangement shall not deprive the employee of the right to terminate 
his or her obligation to tlie employee organization within a period of 
30 days following the expiration of a written agreement. 

(2) An ammgement that requires an employee, as a condition of 
continued employment, either to join the recognized or certified 
employee organization, or to pay the organization a service fee in an 
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amount not to exceed ·the standard initiation fee, periodic dues, and 
general assessments of the orgailization for the duration of the 
agreement, or a period of three years from the effective date of the 
agreement, whichever comes fu11t. 

· Gl "Public echool employee" or "employee" means any person 
employed by any public school employer except persons elected by 
popular vote, persons appointed by .the Governor of this state, 
management employees, and confidential employees. 

(k) "Public school employer" or "employer" means the governing 
board of a school district, a echool district, a county board of 
education, or a county superintendent of echools, a charter school 
that has ·declared ·itself a public school employer . pursiiant to 
subdivision (b) of Section 47611.5 of the Education Code, or a joint 
powers agency, except a joint powers agency established to provide 
services pursuant to Sections 990.4 and 990.8, provided that all of the 
following apply to the joint powers agency: · 

( l) It is created as an agency or entity that is separate from the 
parties to the joint powers agreement pursuant to Section 6503.S. 

(2) It has its own employees separate from employees of the 
parties to the joint powers agreement. · 

(3) Any of the following are tlUe: 
(A) It provides services primarily performed by a school district, 

county board of education, or county superintendent of schools. 
(B) A school district, county board of education, or county 

superintendent of schools is designated in the joint powers 
agreement pursuant to ~ection 6509. 

(C) It is comprised· sblely ofschool agencies. 
(I) "Recognized organization" or "recognized employee 

organization" means an employee organization that . has been 
recognized by an employer as the exclusive representative puisuant 
to Article 5 (commencing with Section 3544). · 

(ni) "Supervisory employee" means any employee, regardless of 
job description, having authority in the interest of the employer to 
hire, transfer, suspend, lay off, recall, promote, discharge, assign, · 
reward, or discipline other employees, or the· responsibility to assign 
work to and direct them, or to adjust their grievances, or effectively 
recommend that action, if, in connection with the foregoing 
functions, the exercise of that authority is not of a merely routine or 
clerical nature, but requires the use of independent judgment. 

SEC. 6. Notwithstanding Section 17610 of the - Government Code, 
if the Commission on State Mandates determines that this act 
contains costs mandated by the state, reimbursement _to local 
agencies and school districts for those. costs shall be made pursuant 
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of 

· the Government • · Code. If the statewide cost of the . claim for 
reimbursement does not exceed one million dollars ($1,000,000), 
reimbursement shall be made from the State Mandates Claims Fund. 
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SEC. 7. Section S.S of this bill incorporates amendments to 
Section 3540.1 of the Government Code proposed by both this bill and 
AB 91. Ii shall only become operative if (I) both bills are enacted and 
bec.ome effective on or before January I, 2000, (2) each bill amends 
Section 3540.1 · of the Government Code, · and {3) this bill is enacted 
after AB 91, in which case Section 5 of this bill shall not become 
operative. 

0 
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requirement. that each employee of the school furnish the school with 
11 criminal record summaiy as descnoed in Section 44237. 

(G) .The means by which the school will achieve a racial and 
ethnic balance among its · pupils that is reflective of the general 
population residing within the . territorial jurisdiction of the school 
district to which the charter petition is submitted. 

(H) Admission requirements, ifapplicsble. 
(I) The manner in which annual, independent, financial audits 

shall be conducted, which shall · employ generally accepted 
accounting principles, and the manner in which audit exceptions and 
deficiencies shall be resolved to the satisfaction of the chartering 
authority. . 

· ( J) The procedures by which pupils can be suspended or 'expelled. 
(K) The manner by which staff members of the charter schools 

will. be covered by the State Teachers' Retirement Syatmn, the Public -
Emplayees' Retirement System, or federal social security. 

(L) The public school attendance alternatives for . pupils residing 
within the school district who choose not to attend charter schools. 

(M) A description of the rights of any employee of the school 
district upon leaving the employment of the school district to work 
in a charter school, and of any rights of return to the school · district 
after employment at a charter schooL 

(N) The procedures to be followed by the charter school and the 
entity granting the charter to resolve disputes relating to provisions 
of the charter. 

(0) A declaration. whether or not the charter. school shall be 
deemed the exclusivii' public school employer of the employees of the 
charter school for the p111poses of the Educational Employment 
Relations Act (Chapter 10.7 (commencing with Section 3540) of. 
Division 4 of Title 4 of Title I of the Government Code. 

(c) (l) Charter schools shall .meet all statewide standards and 
conduct the pupil assessments required pursuant to Section 60605 
and any other statewide standards authorized in statute or pupil 
assessments applicable to pupils in noncharter public schools. 

(2) Charter schools shall on a regular basis ·consult with their 
parents and teachers regarding the school's educational programs. 

( d) (l) In · addition to any other requirement imposed . under this 
part, a charter school shall be nonsectarian in its programs, admission 
policies, employment practices, and all other operations, shall not 
c~ tuition, ali.d shall not discriminate againSt any pupil on the 

. basis of ethnicity, national origin, gender, or disability. Except as 
provided in paragraph (2), admission to a charter school shall . not be 
detmnincd according to tbc place of residence of the pupil, or of his 
or her parent or guardian, within this state, except that any existing · 
public achoo I • converting partially or entirely to a charter school 
under this part shall adopt and maintain a policy 'giving admission 
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(b) A charter school charter shall contain a declaration regarding 
whether · or not the charter school shall be deemed the exclusive 
public school employer of the employees at the charter school for the 
purposes of Section 3540.1 of the Government Code. If the charter 
school is not so deemed a public school employer, the school district 
where the charter is located shall be deemed the public school 

· employer for the piirposes of Chapter 10.7 (conunencing with 
Section 3540) of Division 4 of the Government Code. 

(c) If the charter of a charter school does not specify that it shall 
comply with those statutes and regulations governing public school 
employers that establish and regulate tenure or a merit or civil 
service system, the scope of representation for that charter school 
shall also include discipline and dismissal of charter school 
employees. 

( d) The Public Employment Relations Board shall take into 
account the Charter Schools Act of J 992 . (Part 26.8 (commencing 
with Section 47600)) when deciding cases brought before it related 
to charter schools. · 

( e) The approval or a denial of a charter petition by a granting 
agency pursuant subdivision (b) of Section 47605 shall not be 
controlled by collective bargaining agreements nor subject to review 
or regulation by the Public Employment Relations Board. 

(f) By March 31, 2000, all existing charter schools must declare 
whether or . not they shall be . deemed i. publfo school employer in 
accordance with subdivision (b), and such declaration ·shall not .be 
materially inconsisten1. with the charter. 

SEC. 3. An article heading is added to Chapter 5 ( conunencing 
with Section 47620) of Part 26.8, to read: 

Alticle I. University of California at Los Angeles Elementary 
Charter School 

SEC. 4. Article 2 (commencing with Section 47626) is added to 
Chapter 5 of Part 26.8 of the Education Code, to read: 

Alticle 2. Employer 

47626. (a) Notwithstanding Section 47611.S, a charter school 
operated by the University of California in facilities owned by the 
Regents of the University of California shall declare in its charter that 
it is the employer of the employees at the charter school for the 

·· purposes of Chapter 12 (commencing with Section 3560) of Division 
4 of Title I of the Government Code. The · provisions of Chapter 12 
(commencing \¥ith Section 3 560) of Division 4 of Title. I of the 
Government Code shall apply to the charter school. A charter sohool 

· operated by the University of California in facilities owned by the 
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Ch. 828 -6-

education and ihe county board of education denies the petition, the 
petitioner may file a petition for establishment of a charter school 
with the State Board of Education. 

(2) A charter school for which a charter is granted . by either the 
county board of education or the State Board of Education pursuant 
to. this subdivision shall qualify fully es a charter school for all funding 
end other purposes of this part 

(3) If either the county board of education or the State Board of 
Education fails to act on a petition within 120 days of receipt,· the 
decision of the governing board of the school district to deny a 
petition shall, thereafter, be subject to judicial review. 

(4) The State Board of Education shall adopt regulationB 
implementing this subdivision. 

(S) Upon the approval of the petition by the county board of 
education, . the ·petitioner ot petitioners shall provide written notice 
of thst approval, including a coJiy of the petition to the State Board 
of Education. 

(k) (1) The State Board of Education may,' by mutuai agreement, 
designate its supervisorial and oversight responsibilities for a charter 
school approved by the State Board of Education tb any local 
education agency in the county in which the charter school is located 
or to the ·governing board of the school district thst first denied the 
petition. 

(2) .The designated local education agency shall have all 
monitoring and supemsmg authority .of a chartering agency, 
inclu~. but not Aroited to, powers and duties set forth in Section 
47607, except the p·ower of revocation, which shall remain with the 
State Board of Education. 

(3) A charter school thst hes been granted its charter by the State 
Board ·of Education and elects tb seek renewal of its charter shall, 
prior to expiration of the charter, submit .its petition for renewal to 
the governing board of the school district that initially denied the 
charter. If the governing board of the school district denies the 
sohool's petition for renewal, the school may petition the State Board 
of Education for renewal of its charter. 

(I) Teachers in charter schools shall be required to hold a 
Commission · on Teacher Credentialing certificate, permit, or other 
document equivalent to that which a teacher in other public schools 
would be required to bold. Tliesc documents shall be maintained on 
file· at the charter school and shali · be subject to periodic inspection 

. by the chartering authority. It is the intent of the Legislature that 
charter schools be given. flexibility with regard to noncorc, 
noncollegc preparatory courses. 

SEC. 2. Section 47611.5 is added· to the Education Code, to read: 
47611.5, (a) .Chapter 10.7 (commencing with Section 3540) of 

Division 4 of Title 1 of the Government Code shall apply to charter 
schools. 
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GOVERNMENT CODE 
SECTION 3540-3540.2 

3540. It is the purpose of this chapter to promote the improvement 
of personnel management and employer-employee relations within the 
public school systems in the State of California by providing a 
uniform basis for recognizing the right of public ·school employees to 
join organizations of their own choice, to be r~presented by the 
organizations in their professional and employment relationships with 
public school employers, to select one employee organization as the 
exclusive .representative. of the .employees in an appropriate. unit, and 
to afford certificated employees a voice in the formulati9n of 
educational policy. This chapter shall not supersede other 
provisions of the Education Code and the rules and regulations of 
public school employers which establish and regulate tenure or a 
merit or civil service system or which provide for other methods· of 
administering employer-employee relations, ·so long as the rules and 
regulations or other methods of. the public school employer do not 
conflict with lawful collective agreements. 

It is the further intention ·of the Legislature that this chapter 
shall not restrict, limit, or prohibit the full exercise of the 
functions of any academic senate· or faculty council established by a 
school district in a community college to represent the faculty in 
making recommend~tions to·the administration and governing board.of 
the school district with respect to district policies on academic and 
professional matters, so long as the exercise of the functions does 
not conflict with lawful collective agreements. 

It is the further intention of the Legislature that any 
legislation .. enacted by the Legislature governing employer-employee 
relations of other public employees shall be incorporated into this 
chapter to the extent possible.. The Legislature also finds and 
declares _that it is an advantageous and desirable state policy to 
expand the jurisdiction of the board created pursuant to this chapter 
to cover other public employers and their employees, in the event 
that this legislation ~s enacted, and if this policy is carried out, 
the name of the Educational Employment Relations Board shall be 
changed to the "Public Employment Relations Board." 

3540.1. As used in this chapter: 
(a) "Board-"· means the Public Employment Relations Board created 

pursuant to Section 3541~ 
(b) "Certified organization"· or "certified employee organization" 

means an organization which has been certified by the board as the 
exclusive representative of the public school employees in an 
appropriate unit after a proceeding under Article 5 (commencing with 
Section 3544). 

(c) "Confidential employee" means ·any employee who, in the regular 
course of his or her duties, has access to, or possesses information 
relating to, his or her.empioyer's employer-employee relations. 

(d) "Employee organization" means any organization which includes 
employees of a public school employer and which has as one of its 
primary purposes representing those employees in their relations with 
that public school employer. "Employee organization" shall also 

1 include any person such an organization authorizes.- to act on its 
·. behalf. · i 

. !· .... , ....... , .. ;1;;,(·e'·l'•'·~'ElX:cii":l.:u·si•ve: ,repre·sent-ative" mea!'ls ·.;the, .employee:•oll.gan:l.Zat· on.;, .. ··~n-·•,_,._. .............. · 
•: c;·:·•--·'I''eca'efttl-':tei:i· or· ·-certi'fied as the exclusive negotia·tingmrepll.esel'ltatilv.e-··, """. · .. .. 
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of.certificated or classified employees in an appropriate unit of a 
public school employer. 

( fJ "Impasse" means that the parties to a dispute over matters 
within the scope of representation·have reached a point in meeting 
and negot.iating at which their differences in positions are . so 
sU.bstantial or prolonged that future meetings would be futile. 

(g) "Management employee" means any employee in a position having 
significant responsibilities for formulating district policies or 
administering district programs. Management positions shall be 
designated by the public school employer subject to review by the 
Public Employment Relations Board . 

. (h) "Meeting and negotiating" means meeting, conferring, 
negotiating, and discussing by the exclusive representative and the 
public school employer in a good faith effort to reach agreement on 
matters within the scope.of representation and the execution, if 
requested by either party,. of a written document incorporating any 
agreements reached, which document shall, when accepted by the 
exclusive representative and the public school employer, become 
binding upon both parties and, notwithstanding Section 3543.7, shall 
not be subject· to subdivision 2 of Section 1667 of the Civil Code. 
The agreement may be for a period of not to exceed three years. 

(i) "Organizational security" means either of the following: 
(1) An arrangement pursuant to which a public school employee may 

decide.whether or not to join an employee organization, but which 
requires him or her, as a condition of continued employment, if he or 
she does join, to maintain his or her membership in good standing 
for the· duration of the written agreement. However, no ·such 
arrangement shall deprive the employee of the right to terminate his 
or her obligationl to the.employee organization within a period of 30 
days following tne expiration of a written agreement. 

· (2) An arrangement that requires an employee, as a condition of 
continued employment, either to join the recognized or certified 
employee organization, or to pay the organization a service fee in an · 
amount not to exceed the standard initiation fee, periodic dues, and 
general assessments of the organization for the duration of the 
agreement,. or a period of three years from the effective date of the 
agreement, whichever comes first. 

(j) "Public school employee" or "employee" means any person 
employed by any public school employer.except persons elected by 
popular vote, persons appointed by the· Governor of this state, 
management employees, and'confidential employees. 

(k) "!?ublic school employer" or "employer" means the governing 
board of a school district, a school district, a county board of 
education, or a county superintendent of schools. . 

(1) "Recognized organization" or "recognized employee organization" 
means an employee organization which has been recognized by an 
employer as t.tie exclusive representative pursuant to Article 5. 
(commencing with Section 3544). 

(m) "Supervisory employee" means any employee, regardless of job 
description, having authority in the interest of the employer to 

.hire, transfer, suspend, lay off, recall, promote, discharge, assign, 
reward, or discipline other employees, or the responsibility to. 
assign work to and direct them, or to adjust their· grievances, or 
effectively recommend such action, if, in connection with the 
foregoing functions, the exer6ise of that authority is not of a, 
merely routine or clerical nature, but requires the use of 
independent judgment. 

3540.2. (a) A school district that has a qualified or negative 
~ certification pursuant to Section 42131 of the Education Code shall 
- ·.-all·ow the county office of education. in which .. the school. district is 

.. located at least six working. days to ·review and. e;ommen.t. on. any .. ·. 
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proposed agreement made between the exclusive representative and the 
public school employer, or designated representatives of the 
employer, pursuant to this chapter. The school district shall 
provide the county superintendent of schools with all information 
relevant to yield an understanding of the financial impact of that 
agreement; 

(b) The Superintendent of Public Instruction shall develop a 
format for use by the appropriate parties in generating the financial 
information required pursuant to subdivision (a). 

(c) The county superintendent of schools shall notify the school 
district publicly within those six days if, in his or her opinion, 
the agreement reviewed pursuant to subdivision (a) would endanger the 
fiscal well-being.of the school district. 

(d) A school district shall provide the county superintendent of 
schools, upon request, with all information relevant to provide an . 
understanding of the financial lmpact·of any final collective 
bargaining agreement reached pursuant to Section 3543.2 • 

. ~i .-
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GOVERNMENT CODE 
SECTION 3541-3541.5 

35.41. (a) There is in state government the Public Employment 
Relations Board which shall be independent of any state agency and 
shall consist of five members.· The members of the board shall be 
appointed by the Governor by and with the advice and consent of the 
Senate. one of the original members shall be chosen for a term of. 
one year, one for a term of three years, and one for a term of five 
years. The first term for the two new members of the board resulting 
from the expansion of the board to five members shall be reduced by 
the Governor as necessary so that the term of only one member of the 
board shall expire in any given year. Thereafter, terms shall be for 
a period of five years, except that any person chosen to fill a · 
vacancy shall be appointed only for the unexpired term of the member 
whom he or she succeeds. Members of the board shall be eligible for 
reappointment, The Governor shall sele_ct one member to serve as 
chairperson. A member of the board may be removed by the Governor 
upon notice and hearing for neglect of duty or malfeasance in office, 
but for.no other cause. · 

(b) A vacancy in the board shall not impair the right of the 
remain±ng members to exercise all the powers of the commission, anq 
three members of the board shall at all times constitute a quorum .. 

(c) ·The board.::may delegate its powers to any group of three or 
more bo.ard members. Nothing shall preclude any board member from 
participating in any case pending before the board. 

(d) Members of the board shall hold.no other public office in the 
A state, and shall not receive any other compensation for services W rendered. 

(e) Each member of the board shall receive the salary provided for 
by Chapter 6 (commencing.with Section 11550) of !?art l of Division 3 
of Title 2. In addition to his or her s·alary, each member of the 
board shall be reimbursed for all actual and necessary expenses 
incurred by him or her in the performance of his· or her duties, 
subject to the rules of the Department of Personnel Administration 
relative to the payment of these expenses to state officers 
generally. 

(f) The board shall appoint an executive director who shall be the 
chief administrative officer. The executive director shall appoint 
other persons that may, from time to time, be deemed necessary for 
the performance of the board's administrative functions, prescribe 
their duties,~fix their compensation, and provide.for reimbursement 
of their.expenses in the amounts made a~ailable therefor by 
appropriation. The executive director shall ·be a person familiar 
with employer-employee relations. The executive director shall be 
subject to removal at the pleasure of the board. The Governor shall 
appoint a general counsel, upon the recommendation of the board, to 
assist the board ·in the performance of its functions under this 
chapter. The general counsel shall serve at the pleasure of the 
board. · 

(g) The executive director and general counsel serving the board 
on December 31, 1977-, shall become employees of the Public Employment 
Relations Board and shall continue to serve at the discretion of the 
board. A person so employed may, independently of the Attorney 
General, represent the board in any litigation or other matter 

• 

pending in a court of law to which the board is a party or in which 
it is otherwise interested. 

·,- · ··· '· (:h')' The ·;Gove_rnor shall appoint one: legal adviser·: for each member" 
·· · .- .... of· .. th'e 'board ·upon"the recommendation of that board member; .. -Each··-··-- ··" ·· 
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appointee shall serve at the pleasure of the reconunending board 
·mber and shall receive a salary as shall be fixed by the board with 

.1e approval of the Department of Personnel Administration. · 
(i) Attorneys serving the board on 'May 19, 1979, shall not be 

appointed as legal· advisers to board members pursuant to subdivision 
(h) until the time that they have attained permanent.civil service. 
status. · · 

(j) Notwithstanding subdivision (a), the member of the.board 
appointed by the Governor for the term beginning on January l, 1~91,· 
shall not be· subject to _the advice and consent of the Senate. 

3541.3. The board shall have all of the following powers and 
duties: 

(a) To determine in disputed cases, or otherwise approve, 
appropriate units. 

(b) To determine ·in disputed cases whether.a particular item is 
within or.without the scope of representation. 

(c) To arrange for and supervise representation elections which 
shall be conducted by means of secret ballot elections, and certify 
the results of the el·ections. 

(d) To establish lists of persons broadly representative of the 
public and qual.ified by experience to be available to serve as 
mediators, arbitrators, or factfinders. In no case shall these lists 
include persons who are on the staff of the board. · 

(e) To establish by.regulation appropriate procedures for review 
of proposals .to change unit determinations. 

(f) Within its discretion, to. conduct studies relating to 
employer-ernpl.oyee relations, including the collection, analysis, ·and 
making available of data relating to wages, benefits, and employment 
practices in public and private employment, and, when it appears. 
necessary in its·judgment to the accomplishment of the purposes of 
this chapter, recommend legislation. The board shall report to the 
Legislature by October 15 of each year on its activities during the 
immediately preceding fiscal year. The'board may enter into · 
c;ontracts to develop and maintain research _and training programs 
designed to assist public employers and employee organizations in the 
discharge of their mutual responsibilities under this chapter. 

· (g) To adopt, pursuant to Chapter 3 .. 5 (commencing with Section 
11340) of Part l.of Division 3 of Title 2, rules and regulations to 
carry out the provisions and effectuate the purposes and policies of 
this chapter. 
· (h) To hol.d hearings, subpoena witnesses, administer oaths, take 

the testimony or deposition of any.person, and, in connection 
therewith, to. is'sue subpoenas duces tecum to require the production 
and examination of any employer's or employee organization's records, 
books, or papers relating to any matter within its jurisdiction. 
Notwithstanding Section 11425.10, Chapter 4.5 (commencing with 
Section 11400) of Part l of Division 3 of Title 2 does not apply to a 
hearing by the board under this chapter, except a hearing to 
determine an unfair practice charge; . 

(i) To investigate unfair practice charges or alleged violations 
of this chapter, and take any action and make any determinations in 
respect of these charges or alleged violations as the· board.deems 
qecessary to effectuate the policies of this chapter., . . 

(j) To bring an action in a court of competent jurisdiction to 
enforce any of its orders, decisions, or rulings, or t~ enforce .. the 
refusal to obey a subpoena. Upon is~uance of a complaint chargi~g · 
that any person has engaged in or is engagin~ in an unfair pra7tice, 
the boarq may petition the court for appropriate temporary relief or 
restraining order . 

.. :,(k-). '.To delegate its powers ·to any member of .the .board .. or .to: .. any 
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person appointed by the board for the performance of ·its functions, 
except that no fewer than two board members may participate in.the 
determination of any ruling or decision on the merits of any dispute 
coming before it, and except that a decision to refuse to issue a 
complaint shall require the approval of two board members. 

(1) To decide contested matters involving recognition, 
certification, or decertification of employee organizations. 

(m) To consider and decide issues relating to rights, privileges, 
and duties of an employee organization in the event of a merger, 
amalgamation, or transfer of jurisdiction between two or more 
employee organizations. 

(n) To take any other action as the board deems necessary to 
discharge its powers.and duties and otherwise to effectuate the 
purposes of this chapter. 

3541. 4. Any. person who shall willfully resist, prevent, impede or 
interfere with any member of the board, or any of its agents, in the 
performance of duties pursuant to thi.s chapter, shall be guilty of a 
misdemeanor, and, upon conviction thereof, shall be sentenced to pay 
a fine of not more than one thousand dollars. ($1,000). 

3541.5. The initial determination as to whether the charges of 
unfair.practices are justified, and, if so, what remedy is necessary 
to effectuate the purposes of this chapter, shall be a matter within 
the exclusive jur~sdiction of the board. Procedures for · · 
investigating, hear~ng, and deciding these cases shall be devised and 
promulgated by the board and shall include all of the -following: 

(a) .Any employee, employee organization, or employer shall have 
the right to file an unfair practice charge, except that the board 
shall not do either of the following: 

(1) Issue a complaint in respect of any charge based upon an 
alleged unfair practice occurring more than six months prior to the. 
filing of the charge. 

(2) Issue a complaint against conduct also prohibited by the 
provisions of the agreement between the parties until the grievance 
machinery of the agreement, if it exists and covers the matter at 
issue, has been exhausted, either by settlement or binding 
arbitration. However, when the charging party demonstrates that 
resort to contract grievance procedure would be futile, exhaustion 
shall not be necessary. The board shall have discretionary 
jurisdiction to review the settlement or arbitration award reached 
pur'suant to the grievance machinery solely for the purpose of 
determining wpether it is repugnant to the purposes of this chapter. 
If the board finds that the settlement or arbitration award is 
repugnant· to the purposes of this chapter, ·it shall issue a complaint 

·on the basis of a timely filed charge, and hear and decide the case 
on the merits. Otherwise, it shall dismiss the charge. The board 
shall, in determining whether the charge was timely filed, cons'ider 
the six-month limitation set forth in this subdivision to have.been 
tolled during the time it took the charging party to exhaust the 
grievance machinery. · 

(b) The board shall not have the authority to enforce agreements 
between the parties, and shall not issue a complaint on ~ny charge· 
based on alleged violation of any agreement that would not also 
constitute an unfair practice under this chapter. · 

(c) The board shall have the power to issue a decision and order 
directing an offending party to cease and desist from the unfair · 
practice and to take such affirmative action, including but not 
limited to the reins~atement of employees. with or without back pay, 
·as will effectuate the. policies<of this .chapter, 
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GOVERNMENT CODE 
SECTION 3542 

3542. (a) No employer or employee organization shall have the right 
to judicial review of a unit determination except: (1) when the 
board in response to a petition from an employer·or employee 
organization, agrees that the case is one of special ~mportance ~nd 
joins in the request for such review; or (2) when the issue is raised 
as a defense to an unfair practice complaint .. A board order 
directing an election shall not be stayed pending judicial review. 

Upon receipt of a board order joining in the request for judicial 
review, a party to the case may petition for a writ of extraordinary 
relief from the unit determination decision or order. · 

(b) Any charging party, respondent, or intervenor aggrieved by a 
final decision or order of the board in an unfair practice case, 
except a decision of the board not to issue a complaint in such a 
case, may petition for a writ of extraordinary relief from such 
decision or order. · 

(c) Such petition shall be .filed in the district court of appeal 
in the appellate district where the unit determination or unfair 
practice dispute occurred. The petition shall be filed within 30 
days after issuance of the board's final order, order denying 
reconsideration, or order joining in the request for judicial review, 
as applicable. _J!lpon the filing of such petition, the court shall 
cause notice to be served upon the board and thereupon shall have 
jurisdiction of the proceeding.. The board shall file in the court 
the record of the proceeding, certified by the board, within 10 days 
after the clerk's notice unless such time is extended by the court · 
for good cause shown. The court shall have jurisdiction to grant to 
the board such temporary relief or restraining order it deems just 
and proper and in like manner to make and enter a decree enforcing,_ 
modifying, or setting aside the order of the board. The findings of 
the board with respect to questions of fact, including ultimate 
facts, if supported by substantial evidence on the record considered 
as a whole, are conclusive. The provisions of Title l (commencing 
with Section 1067) of Part 3 of the Code of Civil Procedure relating 
to writs shall, except where specifically superseded herein, apply. to 
proceedings pursuant to this section. 

(d) If the time to petition for extraordinary relief from a board 
decision has expired, the board may seek enforcement of any final 
decision or order in a district court of appeal or a superior court 
in the district where the unit determination or unfair practice case 
occurred. The board shall respond within 10 days to any inquiry from 
a party to the action as to why the board has not so·ught court 
enforcement of the final decision or order. If the response does not 
indicate that there has been compliance with the board's final 
decision or order, the board shall seek enforcement of the final 
decision or order upon the request of the party. The board shall 
file in the court the record of the proceeding, certified by the 
board, and appropriate evidence disclosing the failure to c~mply with 
the decision or order. If, after· hearing, the court determines that 
the order was issued pursua~t to procedures established by the board 
and that the person or entity refuses to comply with the order, the 
court shall enforce s·uch order by writ of mandamus. The court shall 
not review the merits of the order. 
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GOVERNMENT CODE 
SECTION 3543.-3543.8 

3543. l?ublic school employees shall have the right to form, join, · 
and participate in the activities of employee organizations of their 

. own choosing for the purpose of representation on all matters of · 
employer-employee relations. ,Public school employees shall also .have 
the right to refuse to join or participate in the activities of 
employee organizations and shall have the right to represent 
themselves individually in their employment relations with the public 
school employer, except that once the employees iri.an appropriate 
unit have selected an exclusive representative and it has been 
recognized pursuant to Section 3544.1 or certified pursuant.to 
Section 3544.7, no employee· in that unit may meet and negotiate with 
the public school employer. . · · 

Any employee may at any time 'present grievances to.his .employer, 
and have such grievances adjusted, without the intervention ·of the 
exclusive representative, aslong as the adjustment is reached.prior 

1 to arbitration pursuant to Sections 3548.5, 3S4B.6 1 35'48.7, and 
3548. B and the adjustment is· not inconsistent with the terms of a 
written agreement then in effect; provided that the public school 
employer· shall not agree to a resolution of the grievance until the 
exclusive representative has received a copy of the grievance and the 
proposed resolution and has.been given the opportunity to file a 
response. 

3543.1. (a) Employee organizations shall have the right to 
represent their members in their employment relations with public 
school employers, except that once an employee organization is 
recognized .or certified as the exclusive representative. of an 
appropriate unit pursuant to Section 3544.1 or 3544.7~ respectively, 
orily 'l;hat employee organization may represent that unit. in their 
employment relations with the public school employer. Employee 
organizations may establish reasonable restrictions regarding who may 
join and may make reasonable provisions for the dismissal of 
individuals from membership. 

(b) Employee organizations shall have the right of access at 
reasonable times to areas in'· which employees work, the right to use 
institutional bulletin boards, mailboxes, and other means of 
conununication, .. subj act to reasonable regulation,· and the. right to use 
instituti.onal facilities at reaso~a:ble times for the puqi'ose of · 
meetings concerned with the ex~rci'se of the rights guaranteed by this 
chapter. · · 

(c) A reasonable.number of representatives of an exclusive 
representative shall have the right to receive reasonable :periods of 
released time without loss· of compensation. when m'eeting and ' 
negotiating and for the processing of grievances. · 

. (d) All employee organizations shall have the tight to have 
membership dues deducted pursuant to Sections 13532 and 13604.2 of 
the Education Code, until such time as an employee organization is 
recognized as the exclusive representative for any of the employees 
in an appropriate unit, and then such deduction as to any·employee in 
·the negotiating unit shall not be permissible except to the 
exclusive representative. 
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3543.2. (a) The scope of representation shall be limited to matters 
relating to wages, hours of employment, and other terms and. 
conditions of employment. "Terms and conditions of employment" mean 
health and welfare benefits as defined by Section 53200, leave';· , 
transfer and reassignment policies, safety conditions of employment, 
class size, procedures to be used for the evaluation of employees, 

·organizational security pursuant to Section 3546, procedures for 
processing·grievancea pursuant to sections 3548.5, 3548.6, 3548.7, 
and 3548.8, the layoff ·of probationary certificated school district 
employees, pursuant to Section.44959.5 of the Education Code, and · 
alternative compensation or benefits for.empioyees adversely affected 
b¥ pension limitations pursuant to Section 22316 of the Education 
Code,_ to the ei<tent deemed .reaso1'1able and without v.i,olating the 
intent and purposes of Section 415 .of the.Internal Revenue Code. In 
addition, the exclusive representative of certificated-personnel has 
the right to consult on the de~inition of educational objectives, the 
determination of the content of .. cours~s .and curriculum, and the'· 
selection of textbooks to the.extent such matters are within the 
discretion of the public schooi employer under the law. All matters 
not_ specifically enumerated.are reserved.t:o the public school 
employer. and may not be a .subject .. of meeting and negotiating, 
provided that. nothing herein 111ay be const~ued to ·limit the right of 
the public school employer to consult with an·y e111ployees or employee 
organization on any matter outside.the scope of representation. 

(b) Notwithstanding Section 44~44 of the Education Code, the 
public school employer and the exclusive representative shall,· upon 
request· of either party, meet anc:i. negotiate regarding causes and · 
procedures for disciplinary action, other than dismissal, including a· 
suspension of pay.for up to 15 days, affecting. certificated 
employees. If the public school employer and the exclusive · 
representative do not reach mutual·agreement, then the provisions of 
Section 44944 of the Education Code shall apply. 

(c) Notwithstanding Section 44955. of the Education Code, the 
public school employer and the exclusive representative shall, upon 
request of either party, meet and negotiat.e. regarding. procedures and 
criteria for the layoff of certificated employees for lack· of funds. 
If the public school employer and the exclusive representative .do · 
not reach mutual agreement, then the provisions of Section 44955 of 
the Education Code shall apply. . · 

(d) Notwithstanding Section 45028 of the 'Education Code, the· 
public school employer and the exclusive representative shall, upon 
request of either party, meet and negotiate regarding the pa.yment of 
additional compensation based upon criteria other than years ci'f 
training and years of experience. If th_e public school employe;c- and 
the exclusive representative do not reach mutual ag.re~ment, then the 
provisions of Section 45028 of .the.Education Code shall api;ily. . 

(e) E'ursuant.. to Section 45028.of the Education Code, the public 
school employer and the exclusive .representative sll,all, upon the 
request of either party, meet and negotiate a salary schedule b,ased 
on criteria other than a uniform allowance. for years of training and 
years .of experience. If the public school employer and the exclusive 
representative do not reach I!!Utual agreement, the.n the provisions of 
section 45028 of the Education Code reqt.iiring a salary schedul:e 
based upon a uniform allowance for .years of traini,11g and years of 
experience shall apply .. A salary schedule. established pursuant to 
this subdivision shall.not result in the reduction of the salary .of 
any teacher. · 

3543.3. A public school employer or such representatives as.it may 
designate who may, but need not. be,.subject to either certificat~on 
·requi::i:ements or requirements ,for-.cla,ssif~ed .emp.l..Qy~es.~,se1;,.~orth: l.I}, 

"' :.'·>· .. : ·tne Education Code, sha·a;1,· .. meet«ancl .-negoti·ate , .. with·"a.n<!l. ,c;>l\:l;.Y;;-Mi.th 
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representatives of employee organizations selected as exclusive 
representatives of appropriate units upon request with regard to 
matters within the scope of representation. 

3543.4. No person serving in a management position, senior 
management position, or a confidential position shall be represented 
by_an exclusive representative. Any person serving in such a 
position may represent himself or herself individually or by an 
employee organization whose membership is composed entirely of 
employees designated as holding such positions, in his or her 
employment relationship with the public school employer, but, in no 
case, shall such an organization meet and negotiate with the public 

_ school employer. No representative shall be pe_rmi tted by a public 
school _employer to meet and negotiate on any benefit or compensatio~ 
paid to persons· serving in a management position, senior manaqment 
position, or a confidential position. 

3543.5. It shall be unlawful for a public school employer to do any 
of the following: · 

(a) Impose or threaten to impose reprisals on employees, to 
discriminate or threaten to discriminate against employees, or 
otherwise to interfere with, restrain, or coerce employees because of 
their exercise of rights guaranteed by this chapter. For purposes 
of·this subdivision, "employee" includes an applicant for employment 
or reemployment. -~' · 

(b) Deny to employee organizations rights guaranteed to them by 
this chapter. 

(c) Refuse or fail to meet and nego~iate in good faith with an 
exclusive representative. 

(d) ·Dominate or interfere with the formation or administration of 
any employee organization,· or contribute financial or other support 
to it, or in any way encourage employees to join any organization in 
preference to another. 

· (e) Refuse to participate in_ good faith in the impasse procedure 
set forth in Article 9. (commencing with Section 3548). 

3543.6_. It shall be_ unlawful for an employee organization to: 
(a) Cause or attempt to cause a public school employer to violate 

Section 3543. 5. 
(b) Impose•or threaten to impose reprisals on employees, to 

discriminate or threaten to discriminate against employees, or 
otherwise to interfere with, restrain, or coerce employees because of 
their exercise of rights guaranteed by this chapter. 

(c) Refuse or fail .to meet and negotiate in good faith with a 
pub1ic school employer of any of the employees of which it is the 
exclusive representative. 

(d) Refuse to participate in good faith in the impasse procedure 
set f?rth in. Article 9 (commencing with Section 3548). 

3543.7. The duty to meet and negotiate in good faith requires the 
parties to begin negotiations prior to the adoption of the final 
budget for the ensuing year sufficiently in advance of such adoption 
date so that there is adequate time for agreement to be reached, or 
for the resolution of an impasse •. 
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3543.B. Any employee organization shall have standing to sue in any. 
action or proceeding.heretofore or hereafter instituted_by it as 
representative and on behalf of one or more of its members. The. 
provisions of this section are expressly intended to apply to actions 
or proceedings commenced prior to, but concluded or pending as of, 
as well as on and after, the effective date of this section . 
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GOVERNMENT CODE 
SECTION 3544-3544.9 

3544. (a) An employee organization may become the exclusive 
representative for the employees of an appropriate unit for purposes 
of meeting ·and negotiating by filirig a request with a public school 
employer alleging that a majority of the employees in an appropriate · 
unit wish to be represented ·by such organization and asking the 
public school employer to recognize it as.the exclusive 
representative." The re.quest shall describe the grouping of j·obs or 
positions which constitute the unit claimed to be appropriate and 
shall be based upon majority support on the basis of current dues 
deduction authorizations· or other evidence such as· notarized 
membership lists, or membership cards; or petitions designating the 
organization as the.exclusive representative cf the employees. 
Notice of any such request shall immediately be posted conspicuously 
on all employee bulletin boards in each facility of the public school 
employer in which members cf the unit claimed to be appropriate are 
e~lo~d.· · · 

(b) The employee organization shall submit proof of majority 
support to the board. Tlie information submitted to the board shall 
remain cbnfidential and not be disclosed by the board. The board 
shall obtain from the employer the information necessary for it to 
carry cut its resp~nsibilities·pursuant to this section and shall 
report to the employee organization and the public school employer as 
to whether the proof of majority support is adequate. 

3544.1. The public school employer shall grant a request for 
recognition filed pursuant to Section 3544 unless any cf the 
following apply: . 

{a) The public school employer desires-that a representation 
election be conducted or doubts the appropriateness of a unit. If 
the public school employer desires a representation election, the 
question of representation exists and the pubiic. school employer 
shall notify the board, which shall conduct a representation election 
pursuant to Section 3544.7,~ unless subdivision {C) or (d) applies. 

· (b) Another employee organization either files with the public 
school employer a· challenge to the appropriateness-of the unit or 
submits a competing claim cf representation ·within 15 workdays of the 
posting of notice of the written request. The claim shall be 
evidenced by current dues deductions authorizations or other evidence 
such as notarized membership lists, or membership cards, or 
petitions signed by employees in the unit· indicating their desire to 
be represented by the.organization. The evidence shall be submitted 
to the boarq, and sha1·1 remain confidential and not be· disclosed by 
the board. The.board shall obtain from the employer the information 
necessary for it to ·carry out its ·r·esponsibilities pursuant to this 
section and shall report· to the employee organizations· seeking 
recognition and to the p'ublic school employer as to the adequacy of 
the evidence. If the claim is evidenced by the· support of at least 
30 percent of the members of an appropriate unit, a question of 
representation exists and the board shall conduct a representation 
election pursuant to Section 3544.7, unless subdivision (c) or (d) of 
this section applies. 
· · {c) There· is currently in effect a lawful written· .. agreement 
negotiated'" by. t:he public school employer and' another employati .. : ., .. 
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organization covering any employees included in the unit described in 
the requtost Ior recognition, unless the request for. recognition io 
filed less than 120 days, but more than 90 days, prior to the 
expiration date of the agreement. · 

(d) The public school employer has, within the previous 12 months, 
lawfully recognized another employee organization as the exclusive 
representative of any employees included in the unit described in the 
request for recognition. · 

3544.3. If, by January l of any school year, no .employee 
organization has made a·claim of majority support in an appropriate 
unit pursuant to Section 3544, a majority of employees of an 
appropriate unit may submit to a public school employer a petition 
signed by at least a majority of the employees in.the appropriate 
unit requesting a representation election. An employee may sign such 
a petition though not a member of any employee organization .. 

Upon the filing of such a petition, the public school employer 
shall immediately post a notice of such request upon all. employee. 
bulletin boards at each school or other facility in which members of 
the unit claimed to be appropriate are employed. · 

Any employee organization shall have the right to appear on the 
ballot if, within 15 workdays after ~he posting of such notice, it 
makes the showing of interest required by subdivision (b) of Section 
3544 .1. . 

Immed~ately upon expiration of the 15-workday period following the 
· posting of the notice, the public school employer shall transmit to 
the board the.petition and the names of all employee organizations 
that have the right to appear on the ballot. 

3544.5. A petition may be filed with the board, in accordance with 
its rules and regulations, requesting it to investigate and decide 
the question of whether employees have selected or wish to select an 
exclusive representative or to determine the appropriateness of a 
unit, by: 

(a) A public school employer alleging that it doubts the 
appropriateness of the claimed unit; or 

(b) An employee organization alleging that it has filed a ·request 
for recognition as an exclusive ·representative with a public sc.hool 
employer and that the request has been denied or has not been acted 
upon within 30 days after the filing. of the request; cir 

(o) An employee organization alleging that it has fileq a 
competing claim of represe.ntation pursuant to subdivision (bl of 
Section 3544. l•;. or 

(d) An employee organization alleging that the employees in an 
appropriate unit no longer desire a particular employee. organization 
as their exclusive representative, provided that; such:petition i~ 
supported by evidence of support· such as notarized membership_ lists, 
cards, or petitions from 30 percent of the employees in the. 
negotiating unit indicating support for another organization.or. l~ck 
of suppor_t for the incumbent exclusive representative. Suc:h.evidence 
of support shall be submitted to the board, and ~hall. remain .···· 
confidential and not be disclosed by the board. ,The board sh_all 
obtain from the employer the information necessary for it to carry 
out its responsibilities pursuant to this section and shall report to 
the employee organizations seeking recognition and to the public 
school employer as to the adequacy of the evidence of support. 

3544.'7. (a) Upon rec.eipt of. 'a· pet-i.tion filed· pursuant to Section 
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3544.3 or 3544.5, the board shall conduct inquiries and 
investigations or hold any hearings it deems necessary in order to 
decide the questions raised by the petition. The determin:a,t~on of 
the board may be based upon the evidence adduced in the inquiries, 
investigations, or hearing .. However, if the board finds on the basis 
of the evidence that a question of representation exists, or a 

· question of representation exists pursuant to subdivision (a) or (b) 
of Section 3544.l, ·it shall order that an election be conducted by 
secret ballot and it shall certify the results of the election on the 
basis of which ballot choice'received a majority of the valid votes 
cast. There shall be printed on each ballot the statement: "no 
representat;ion." N·o voter ·al:J.iili r~cord more than one choice on his 
or her ballot.' Any ballot upon which there is'recorded·more than one 
choice shall be void and shall' not.be counted for any purpose. If 
at any election no choice ·on the ballot receives a majority of the 
votes cast, a runoff election shall be conducted. The ballot for the 
runoff election shall provide for a selection between the two 
choices receiving the largest and second largest number of valid .. 
votes cast in the election; ·' 

(b) No election shall be .held and the petition shall· be dismissed 
whenever either of the following exist: 

(1) There is currently i.n. effect a: lawful written agreement 
negotiated by the public school employer and another employee" 
organization covering any employees included·in-the uni-t described.in 
the request for recognition, cir unless the reqliest for-recognition' 
is filed less than 120 clays, but more than 90 days, prior to•the 
expirati~n date of. the agreement. 

(2) The public school employer has, within the previous 12 months, 
lawfully recogniz~fi. an employe_!! or.ganization other than the 
petitioner as the ··exclusive representative of any· employees included 
in the unit described in the petition. 

3544.9. The employee organization recognized or certified as the 
exclusive representative for the purpose of meeting and negotiating 
shall fairly represent each and every employee in the appropriate 
unit. · 
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GOVERNMENT CODE 
SECTION 3545 

3545. (a) In each case where the appropriateness of the. unit is an 
issue, the board shall decide the question on the b~f!i~ of, the 
community of interest between and among the employees and:their 
established practices·including, among other things, the extent to 
which such employees belong to the same employee organizat'ion, and 
the effect of the size of the unit on the efficient operati.on of the 
school district. 

(b) In all cases: 
(1) A negotiating unit.that includes classroom teachers· shall not 

be appropriate unless it at least includes all of the classroom 
- ·

1 teachers employed by the public school employer, except management 
employees, supervisory employees, and confidential eJ!IPloyees. 

(2) Except as provided in subdivision. (c), a negotiatin_g unit of 
supervisory employees shall ·not' be appropri~t:e unles!i it' i_11cludes all 
supervisory employees employed by the di~trict and sh~ll 11~t be 
represented by the same·employee organization as employees whom the 
supervisory employees supervise. . 

(3) Classified employees and certificated employees shall not be 
includecf in the same negotiating. un;t. · _ . 

(c) In the case of a district.which-employs 20 or morE! supervisory 
peace officer emp+byees,,a negotiating-unit of supervisory employees 
shall be appropriate if it includes any of the following: 

(1) All supervisory nonpeace officer employees employed by the 
district and all supervisory peace officer employees employed by the 
district. 

(2) All supervisory.nonpeace officer employees employed by the 
district, exclusively. 

(3) All supervisory peace officer employees employed by the 
district, exclusively. 

A negotiating unit of supervisory employees shall not be 
repres·ented by the same employee organization as -empl_oyees whom the 
supervisory employees supervise . 

. . 
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GOVERNMENT CODE 
SECTION 3546-3546.5 

3546. Subject to the limitations set forth in this section, 
organizational security, as defined, shall be within the scope of 
representation. 

(a) An organizational security arrangement, in order to be 
effective, must be agreed upon by both parties to the agreement. At 
the time the issue is being negotiated, the public school employer 
may require that ·the organizational security provision be severed 
from the remainder of the proposed agreement and cause the 
organizational security provision to be voted upon separately by all 
members in the appropriate negotiating unit, in accordance with rules 
and regulations promulgated by the board. ·upon such a vote, the · 
organizational security provisic;m will become effective only if a 
majority of those members of the negotiating unit voting approve the 
agreement. Such vote shall not be deemed to either ratify or defeat 
the remaining provisions of the proposed agreement. 

(b) An organizational security arrangement which is in effect may 
be .rescinded by majority vote·of the employees in' the negotiating 
unit covered by such arrangement in accordance with rules and 
regulat±ons promulgated by the board. 

3546.3. Notwithstanding subdivision (i) of Section 3540.l, Section 
3546, or any other provision of this chapter, any employee who·is a 
member of a religious body whose traditional tenets or teachings 
include objections to joining or financially supporting employee 
organizations shall not be required to· join, maintain membership in, 
or financially support any employee organization as a condition of 
employment; except that such employee may be required, in lieu of a 
service fee, to pay sums equal to .. such service fee either to a 
nonreligious, nonlabor organization, charitable fund exempt from 
taxation under· Section 50l(c) (3) of Title 26 of the Internal Revenue 
Code, .chosen by such employee from a list of at least three such 
funds, designated in the organizational security arrangement, or if 
the arrangement fails to designate such funds, then to any such fund 
chosen by the employee. Either the employee organization or the 
public school employer may require that proof of such payments be 
made on an annual basis to the public school employer as a condition 
of continued exemption from the requirement of financial support to 
the recognized employee organization. If such employee who holds 
conscientious objections pursuant to this section requests the 
employee organization .to use the grievance procedure or arbitration 
procedure on.the employee's behalf, the employee organization is 
authorized to charge the employee for the reasonable cost of using 
such procedure. 

3546.5. Every recognized or certified employee organization shall 
ke~p an adequate itemized record of its financial transactions and 
shall make available annually, to the board and to the employees who 
are members of the organization, within 60 days after the end of its 
fiscal year, a detailed written financial report thereof in the form 
of a balance sheet and an operating statement, signed and certified 
as ·to accuracy by its president and treasurer, --or- corresponding 
principal officers. In the event of ·failure of .. compliance with this 
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section, any employee within the organization may petition the board 
for an order compelling such compliance, or the board ma.y issue such 
compliance order on its motion. 
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GOVERNMENT CODE 
SECTION 3547-3547.5 

3547. (a) All initial proposals of exclusive representatives and .of 
public school employers, which relate to matte·rs within the scope of 
representation, shall be presented at a public meeting of the public 
school employer arid thereafter shall be public records. 

(b) Meeting ~nd negotiating shall not take place on any proposal 
until a reasonable time has elapsed after the submission of ·the · 
proposal to enable the public to become informed and the public has 
the opportunity to express itself regarding the proposal at a meeting 
of the public school employer. . 

(c) After the public has had the opportunity to express itself, 
the public school employer shall, at a meeting which is open to the 
public,· adopt its initial proposal. . 

(d) New subjects of meeting and negotiating arising after the 
presentation of initial proposals shall be made public within 24 
hours .. If a vote is taken on such subject by the public school 
employer, the vote thereon by each member voting shall also be made 
public within 24 hours. 

(e) The board may adopt regulations for the purpose of 
impiementing this section, which are consistent with the intent of 
t.he section; namely that the public be informed ·of the issues that 
are being negotia~ed upon and have full opportunity to express their 
views on the issues to the public school employer, and to know of the 
positions of their elected representatives. 

3547.5. Before a public school employer enters into a written 
. agreement with an exclusive representative covering matters within 

the scope of representation, the major provisions of the agreement, 
including, but not l.irnited to, the costs that would be incurred by 
the public school employer under the agreement for 'the current and 
subsequent fiscal years, shall be disclosed at a public meeting of 
the public school employer in a format established for this purpose 
by the Superintendent of Public Instruction. 
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GOVERNMENT CODE 
SECTION 3548-3548.8 

3548. Either a public school employer or the exclusive 
representative may declare that an impasse has been reached between · . 
the parties in negotiations·over matters within·the scope of· 
representation and may request the board to appoint a mediator for 
the purpose of assisting them in reconciling their differences and 
resolving the controversy on terms which are mutually acceptable. If 
the board determines that an impasse exiBts, it shall, in no event 
later than five working days after the receipt of a request, appoint 
a mediator in accordance with such rules·as it shall prescribe. The 
mediator shall meet forthwith with the parties or their 
representatives, either jointly or separately, and shall take such 
other s"teps as he may deem .appropriate in order to persuade the 
parties to resolve their diffe:c'en~es arid·effect a mutu~lly acceptable 
agreement. The services of·the mediator, including any per diem. 
fees, and actual and necessary travel and subsistence expenses, ·shall 
be provided by the board without cost to the partles. ·Nothing in 
this section shall be construed to prevent the parties from mutually 
agreeing upon their o~ mediatio1i procedure and in the event. of such 
agreement, the board shall not appoint its own mediator, unless 
failure to do so wou.~.c;!.. be :i..ribonsistent with the p61icies of· this 
chapter. ·If the part"ies. agr·ee ·upon their own mediation procedure, 
the cost of the services of·· any appointed· mediator, •unless appointed 
by the board, including any per diem fees, and actual and·necessary 
travel and subsistence expenses, shall be borne equally by the 
parties. · 

3548.l. (a) If the mediator is unable to effect settlement of· the 
controversy within 15 da.ys after his appointment and the mediator 
declares that factfinding is.appropriate to the resolution of the 
impasse, either party inay, by written notification to the other, 
request that their differences be submitted to a factfinding panel. 
Within five days after receipt of the written request, each party· 
shall select a person to serve as its member of the factfinding 
panel. The board shall, within five days after such selection, 
select a chairperson of the factfinding panel. The chairperson 
designa·fed by the boa.rd shall not, without the consent of both 
parties, be the same person who served as mediator pursuant to 
Section 3548. •• . 

(bl Within five days after the board selects a chairperson of the 
factfinding panel, the parties may mutually agree upon a person to 
serve as chairperson in lieu of the person selected by the board. 

3548.2. , (al The panel shall, within 10 days after its appointment, 
meet with the parties or their representatives, either jointly or 
separately, and may make inquiries and investigations, hold hearings, 
and take any other steps as it may deem appropriate.· For the 
purpose of the hearings, investigations, apd inquiries, the panel. 
shall have the power to issue subpoenas requiring the .attendance and. 
testimony of witnesses and the production of evidence. The several 
departments, .colt\11\issions, divisions, authorities, boards, bureaus, 
agencies, and officers of the state, or any political subdivision or 
agency thereof, including any board of education, shall furnish the 
panel, upon its request, .with all records, papers and information in 
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their possession relating to any matter under investigation by.or in 
issue before the panel. · 

(b) In arriving at their findings and recommendations, the 
~ factfinders shall consider, weigh, and be guided by all th~ following 
W criteria: 

(1) State and federal laws that are applicable to the employer. 
(2) Stipulations of the parties. 
(3) The interests and welfare of the public and the financial 

ability of.the public school employer. 
(4) Comparison of the wages, hours, and conditions of employment 

of the employees involved in the factfinding proceeding with the · 
wages, hours; a.nd conditions of employment of other emp_loyees 
performing similar services and with other employees· generally in 
public school employment in comparable communities. . 

(5) The consumer price index for goods and services, commonly 
known as the cost of living. 

(6) The overall compensation presently received by the employees, 
including direct wage compensation, vacations, holidays, and other 
excused time, insurance and pensions, medical and hospitalization 
benefits; the continuity and stability of employment; and all other 
benefits received. 

(7) Any 'other facts, not confined to those specified in 
' paragraphs (l) to (6), inclusive,. which are normally or traditionally 
i taken into consideration in making the findings and recommendations. 

3548.3. (a) If th~ dispute is not settled within 30 days after the 
appointment. of the.panel, or, upon agreement by both parties, within 
a longer.period, the panel shall make findings of fact and recommend 

-

. terms of settlement, which recommendations shall be· advisory only. 
Any findings of fact and recommended terms of settlement shall be 
submitted in writing to the parties privately before they are made 
public. The public school employer shall make such findings and 
recommendations public within 10 days after their receipt. 

(b) The costs for the services of the panel chairperson selected 
by the·board, including per diem fees, if any, and actual and 
necessary travel and subsistence expenses shall be borne by the · 
board. 

(c) The costs for the services of the panel chairperson agreed 
upon by the parties shall be equally divided between the parties, and 

' shall include per diem fees and actual and necessary travel and 
subsistence expenses. 'The per diem fees shall not exceed the per 
diem fees stated on the chairperson's resume on file with the board. 
The chairperson's bill showing the amount payable by the parties· 
shall accompany his final report to the parties and the board. The 
chairperson may· submit interim bills to.the parties in the course· of 
the .proceedings, and copies of such interim bills shall also be sent 
to the board. The parties shall make payment directly to the. 
chairperson. 

(d) Any other mutually incurred costs shall be borne equally by 
the public school employer and the exclusive representative. Any 
separately incurred costs for the panel member selected by each 
party, shall be borne by such party. · 

3548.4. Nothing in this article shall be construed to prohibit the 
mediator appointed pursuant to Section 3548 from continuing mediation 

. efforts on the basis of the findings of fact and recommended terms 
-of s~ttlement made purs'uant to Section 3548.3. · 
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3548.5. A public school employer and an exclusive representative 
who enter into a written a<}reement covering matters within the scope 
of representation may include in the agreement procedures for final 
and binding arbitration of such disputes as may arise involving the 
interpretation, application, or violation of the agreement. 

3548.6. If the written· agreement .does not include procedures 
authorized by Section 3548.5, both parties to the agreement may agree 
to submit any disputes involving the interpretation, application, or 
violation of the agreement to final and binding arbitration pursuant 
to the rules of the board. 

3548.7. Where a party to· a written agreement is aggrieved by the 
failure, . neglect, or- refusal of .the other party to proceed to · 
arbitration pursuant to.the procedures provided therefor in the 
agreement or pursuant to an agreement made pursuant to Section 
3548.6, the aggrieved party may bring proceedings pursuant to Title 9 
(commencing with Section 1280) of Part3 of the Code of Civil 
Procedure for a court order directing that the arbitration proceed 
pursuant to the procedures provided therefor in such agreement or 
'pursuant. to Section 3548. 6. 

~· 3548.8. An arbitration award made pursuant to Section 3548.5, 
3548.6, or 3548. 7 shall be final and binding upon the pa~ties and 
may be enforced by a court pursuant .to Title 9 (commencing 'with 
Section 1280) of Part 3 of the Code of Civil Procedure. 
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. Senate Bill No. 1'411 

CHAETEB 781 

· An act to a"tid Part 26.8 (comm~cing with Section 47600) _to.the 
. Education Code, relatirig to charter schools. · · · · · . 

. (Approved by Goveniar ~ m. 1111& Flied \llllh. 
. Secnlmy of ~'Scptomber 11, llllll.) 

LEGJSLA11VE OOUNSEL'S DIGEST 
SB 1448, Hart. Charter schools. . 
Under eliating law, the publlc elemeilfury and seconduy schools · · 

are operate!f under the governance of~ districts. and county 
offices of educaijcm. · . · 

'Ibis bill would establish a procedure for the _establishment of not 
more tJ:ian"IOQ "charbir schools," .which would receive certain public 
funding but would not be subjeet to :the: laws genetally governing 
sphool districts. The bill would Pn>hlbit tl,te conversion of a private 
5Chool to a charter school under' this au~rity. · 

.The bill would authorize a school district govemiiig board or, as 
specified, a counfy board of educatioii,. in responiti to a petition 

·signed _by a specified percentage of-crecJentialed ~hers, to grant 
1 . a revociable charter authorizing operatioii•of a charter school for up 

tO 6 years, subject to renewal·for additioilill 5-year periods. The bill 
would allow a school district to ~vert'.lliJ of ib schools to charter 

·schools only if~ conditions are met~and the ~titian ieceives. 
joint · approval by the State , Board/ of Education and the 
Superintendent of Public lnstruCtion. . . . 
. The bill would require a charter school:to be nonsectarian, and to 

. comply with the condttious of its char~ petition,. including the 
attainment of. fdenli6ed educatipnal .objectives, health ilnd safety 

· standards0 and racial and.ethnic balance. The bill-would prohibit 
school districts 1!aving one or m0re charter_ sch~ls t;r<>m·.requfrlng 
any pupil to attend, or any empl~yee to be employed at, a cb~ter 
schooJ. Charter schools would be;probibited &om discriminating on 
the basis of ethnicity, national origin, gender, or cl.lsabillty, and from 
clt!termining admission on the ·basis of the residence of the pupil or 
his or her parent:" or guardiaii, . . 

The bill~ aulhorizea.~r School to paflldpate In the State 
T~'s Retirement System, ·as speclfied. · . · 

The"blll would specify, for l.denli6ed pwposes of the California 
. CoDStltuUon, that a charter Schpo) is under the authority of the pubUc 

schools, and that it comlftutes a "school district" for piup9aes of the 
itate school funding guarantel! for school districts and community 

. college districta. ' · · · . • 
The bill would TI!'llJlre the State Department of Education· 'lo. 

review the cbart!r. School approach and, not later than January J. 
REPBJNT· 

. ' 
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1999, to report to the Legislature with recommendations regar~g 
that approach. . · 

The California Constitution requires the state to reimburse local 
agencies and school districts for certain costs mandated by the state'. 
Statutory provisions establish procedUJl8$ for making that 
reimbursement, including the creation of a State Mandates Claims 
Fund lo pay the costs of mandates which do not exceed $1,000,000 
statewide and other procedures for claims whose statewide costs 
exceed fl,000,000. . 

This bill would inpnse a state-mandated local program by 
requiring school district guverning boards to review and respond to 
petitions for the granting of charters within a specified time period. 

This bill would provide that no reimbursement.shall be made from 
·.the State Mandates Clahru Fund for costs mandated by the state 

pursuant to this act, but would recognize that local agencies and 
school districts · may pursue any available remedies to seek 
reimbursement for these costs. 

The people of the State of California do enact as .fullows: 

SECTION I.· Part 26.8 (commencing with Section 47600) is 
added to the Education Code, to read: 

PART 26.8. CHARTER SCHOOLS 

CHAPTER I. GENEllAL PllOVISIONS 

47600. l11is part shl111 be known, and may be cited, ~ the 
"Charter Schools Act of 1992." . 

47601. It is the intent of the Legislature, in enacting this part, to 
provide opportunilies for teachers, parents, pupils, and community 
membars lo e5tablish and maintain schools that operate 
independently from the edsting school district structure, as a 
method to accomplish all of the 'foll9wfng: - · 

(a) Improve pupil learning. ' 
(b) Increase leaming opportu~tles -for '1111 pupils, with !ipecial 

emphasis on expanded learning experiences for pupils who are 
idei; tlfied as academically low achieving. · 

{c) Enccmrage 'the use of different and Innovative teaching · 
methods. · 

( d) Create new professionl11 opJ>!lrtunities for teachers, including 
the opportunity to be responsible for the learning program at the· 
school site. - ' . 

(e) Provide parents and pupils with expanded choices in the types 
of educational opportunities that are available within the public 
school system. -

(f) Hold the schools established under this part accountable for 
m. mC11SUrable pupil outcomes, il.nd p~~vide the ~hools with a ~ 
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method to change &om rule-based to perform1111ce-bn ... d 
accountablllty systems.' · 

47602. (a) The total number of charter schools opt>r oting In this 
state in any school year shall not exceed 100, with 'lnl mnre th11n JO 
?barter_ schools In any single school district. Fm the purpnscs of 
unplementing this section, the State Board of Education shall aS.<ign 
a number t? each charter notice ii recel\'es pursuant to subdivi•ion 
(g) of~tion 47605, based on the chronologieal order in which the 
notice is received. · 

(b) No charter shall be granted under this part th:1l a11thnrizes the 
conversion of any private school to o charter school. 

47603. This part shall not be constrned to prohibit any prh·11tc 
permn or organization from providing funding or oth,.r A<>i•lnnrc to 
the establishment or operation of a charter schoQI. 

CHAPTER 2. EsTABUSHMEN:f OF CHARTER 'scm ... _._,_~ 

47605. (a) A petition for th'e establishment of a charter school 
within any school disbict may be circulated b)• arw one or more 
persons seeking to establish the charter school. After thP 1ielilion has 
been signed by not less than 10 percent of the teachers currently 
employed hr the school district, or by not les.• than 50 percent of the 
teachers currently employed at one school of the district, it mar br. 
submitted lo the governing board of the school district for revit'w . 

• (b) No .la.ti;r than 30 days after receiving a pctilion, in accorclAnrc 
with subdiV1S1on (a), the governing board of the school district •hull 
hold a public hearing on the provisions of the charter, nt which lim,. 
the board s':18ll cooslder the level of employee and pnrr.ntol s1111pnrt 
for the petition. Following review of the petition and lhr. puhlir 
hi;arlng, the governing boord shall either gmnt or deny tlir drnol•-r 
within 60days ofrecelpt of the petition. provided, howe•·cr, lhnt tlu• 
date may be e_xtended by an addilional 30 da)'S if l101h parli,.s np.11·r 

. to the eJ:tensron. A school district gnverninit honnl rnnj· ii:rn"I 11 

charter for the operation of a school under this pnrt if it tl-:>lr.r.,1i11r• 
that .the petition contains the number of signatures rcquir r.d I •r 
subdavislon (a), a statement of each of the conditions dr<r.ribcd in 
subdivision (d); and descriptions of all of the following: 

(~) ~ description of the educational prngrn•n .. f th<' i"'"'"I. 
de51gnei:I, among other thin11s, lo idcntif>· those whnm th•· srhnnl i• 

-attempting to educate, what it means to be an 'cdm.-atl'd """'"'' ;,, 
lhe 21st century, and how learning best ocrurs. ll1e gools idl'nlifl••d 

. in that program shall include the objecti••e of enahlin.e: pni>il< lo 
become self-motivated, competent, nnd lifelong IP.arners. 

(2) The measurable pupil outcomes identified for ... ., "'' 11.~ 
charter school. "Pupil outcomes," for purposes of this part, mea;,_. 1 t.r 
exle_ot to which 1111 pupils of the school demon.<trntc that thcr h11\'r 
attained the skills, knowledge, and atlitucles specific•! no jil'lAls i11 11 ... 
school's educational progTam. ·' 

!IT;l ...... 
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(3) The_ method by. which pupil progre5S in meeting those pupil 
outcomes ts tu be measured. 

(~) The governance structure of the school, includhig, but not 
!1m•ted to, the proce5S to be followed by the school to ensure puental 
mvolvemenL 

(5) The qu'1ifications to be met by lndivi~ Lo be employed by 
the school. . . 

(6) The proeednres that the school wilHollow 'to e~e the health 
and !81'ety of pupils and. staff. These procedures shall Include the 
r'"51wr~n~ that each employee of the .school furnish the school 
with a-cnmmol record swnmary as described in Section 44237. 

(7) The means by which the school will achieve a racial aud ethnic 
. b~dince amon_g its pnpils that is re8ective of the ·generai population 
r~ g withm the tenitoriol jurisdiction of the school district to 
which the charter petition is submitted: . 

(8) Admission ·requirements, if appllcable .. 
(9) The mnnner in which an annuol audit of the financial and 

programmatic operations of the school ls to be conducte<I 
(10) The procedures by which pupils can· be ~ded or 

eXElled. 
i(lH) Tue manner by which staff members of the charter schools 

will be cov~red ~y the State Teachers' Retirement System, the Public · 
Employees Retirement System, or federal social security. 

_(l~) The public school attendance alternatives for pupils residing 
w~m the school district who choose not to attend charter schools 

. (l~) A description of the rights of any employee of the schooi 
district upon leaving the employment of the school district to work 
in a charter school, and of any rights of return to the schOol district 
after employment at a charter school 

(c) Charter schools shall ·meet the statewide performance· 
~t:mdards and conduct the pupil assessments required pursuant to 
Section 60602.5. · · 

(d) In addilion to any other requirement hnposed under this part, 
a c~arter school shall be nonsectarian in its programs, admission 
policl~ ':'.~ployment practices, and all other operations, shall not 
cha~ge twti~n, and s~ll not discriminate aglilnst any pupil on tlie 
basis of ethnicity, national.origin, gender, or clisabillty. Admission to 
a charter school shall not be determined acc:Ording to the place of 
residence of tlie pupil. or of his or her .puent or guardian within this 
stat~, except lhat llllY existing public school converting 'putially or· 
entirely t? ~charter school under thb part shall adopt and maintain 
' policy givmg admission preference lo pupils who reside within the 
1ormer attendance area of that public school. · · . . 

(e) No, governing board of a school district shall require any 
employee of the school district to be employed In a Charter school. 

(f) No governing board of a school district shall require any pupil 
enrolled in the school district to attend a charter school. 

(g) The gov~g board may require that the petitioner or 
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petitioners provide Information regarding the proposed operation 
and potential effects of the school, Including, but not limited to, the 
facilities to ,be utllhed by the school, the manner in which 
administrative services of the school are to be provided, and 
potential civil liability effects upon the school and upon the school 
district! . · 

(h) In reviewing petitions for the establishment of charter schools 
within the school district, the school district governing board sh.di 
give preference to ·P,.titions that demonstrate the capability to 
provide comprehensive learning experiences to pupils i_dentified by 
the petitioner or petitioners as academically low achlevmg pursuant 
to the standards established by the State Department of Education 
under Section 54002. · 

(I) Upon the approval of the petition by the govemi~g bo"':d of 
Lhe school district, the petitioner or petitioners shall !'roVtde wntten 
notice of that approvid, including a copy of the petillon, to the State 
Board of Education. . · 

(j) (1) If the governing board of the school district denies a 
charter, the county superintendent of schools, at the re.quest of the 
·petitioner or petitioners, shall _select and convene a ~eVtew panel to 
review the ai:tlon of the governing board. The reVtew panel shall 
consist of three governing board members from other school districts 
in the county and three teachers from other school districts in the 
county unle5S only one school district is located in the county, in 
which case the panel members shall be selected from school districts 
in adjoining counties. · 
· (2) If the review panel determines that the governing ~ard 

failed to appropriately consider the charter request, or acted 10 an 
arbilrary manner In denying the request, the review panel shall 
request the governing board to reconsider the charter request. In the 
case of 11 tie vote of the panel, the county superintendent of schools 
shall vote to break the tie. 

(3) If, upon reconsideration, the governing board denies a 
charter, the county board of education, al the request of the 
petitioner or petitioners, shall hold a public hearin11; in the m11nner 
described Iii subdivision (b) and, 11ccordingly, mar gront a charter. 
A charter school for which a charter is granted by a county board of 
education pursuant to this paragraph shall qualify fully as a charter 
schoo\ for all funding aqd other purposes of this part. · 

· 47606. (a) A school district may convert all of its schools to 
charter schools under this part onlY, If it meets all of the following 
conditions: · 

( 1) Fifty percent of the teachers withiri the school di.strict sign the 

charter petition. 
(2) The chkrter petition contains all of the requirements set forth 

in subdivisions (b), (c), (d}, (e), and (f) of Seclion -47605 and a 
provision · that specifies alternative public school ~tt-;ndanc: 
arrangements fl>r pupils residing within the ·school dutnct w.h 
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choose not to attend charter schools. 
(b) Notwithstanding subdivision (b) of. Section 47605, the 

districtWide charter petition shall be approved oliJy by joint action 
of the Superintendent of Public Instruction and the State Board of 
Education. · 

47fl'f1. (a) A chprter may be granted punuant to Sections 4700s 
and 41606 for a periOd not to exceed five ·ye~. A charter p,ranted by 
a school district governing board or county board of education may 
he granted one or more subsequent renewa1s by that enlity. Each · 
renewal shall be for a period not to exceed "live yean. A material 
revision or the provisions of a charter petition may be ml!de only with 
lhe approval of lhe authority that granted the charter. 
· {b) A charier may be revoked by the authority that granted the 
charter under thi5 chapter if the authority finds that the chartet 
school did any of the following: · 

(1) Committed a material violalion of any of the conditions, 
standards, or procedures set forth in the charter petition.. · . 
· (2) Failed to meet or pursue any of the pupil outcomes identified 

in the charter petition. . 
(3) Failed to meet generally accepted accounting slandards of 

rucal management. . .· 
(4) Violated any provision of law. 

CHAPTER 3. CHARTER ScuooL OPERATION AND FuNDINC . 

41610. A charter school shall comply with all of the prOYfsions set 
forth in its chacter pelilion, but is otherwise exempt from the laws 
governing school districts except as specified in Section 47611. 

47611. If n charter school chooses to participate in the State 
Te11eher's Relircment .System, all employees of the charter school 
who qualify for membership in the system shall be covered under the 
system, and all provisions of Part 13 (commencing with Section 
22000) shall apply in the same manner as if the charter school were 
a public school in the school disbict that granted the charter. 

47612. (a) 'fhe Superintendent of Public Instruction shall make 
all of the following apportionments to each charter school for each 
r~~year: 

(I) From funds appropriated to Section A of the State School 
Fund for apportionment for that fiscal year pnnuant to Article 2 
(cii1J1menci1111 with Section 42238) of Ciapter 7 of Part 24, an ilmount 
for•:_each unit of regular average daily attendance In the charter 
si:hOol that is equal to the current flSCal year base revenue limit for 
the'.scbool di5lrict to which' the charter petition was submitted. 

(2) For each pupil enrolled in the chai;ter school who is entitled 
fo •vec!al education services, the state and federal funds for special 
education ~rvices for that pupil that would have been apportioned 
for' that pupil lo the school dlsbict to which the charter petition was 
submitted. · · · 
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(3) Funds for the programs described in clause ( i) of 
subP4J'11graph (8) of paragraph (I) of subdi,.isioo (a) of Section 
54761, an~ Sections 63000 and. 64000, lo the extent that any pupil 
~nrolled m the charter school is eligible to participate. 

(b) A charter school ~I be deemed lo he under the exclusi"e 
control of the officers of the public schools for purposes of Section 'l 

. . of Artic~e IX of the .Callfc:»rnia · C:Onstitutlon, with regard to the 
appropnation. of pubhc mo~ers to be apportioned to any charter 
school, includmg. but not limited_. to, appropriations made for the 
purposes of subdivisions (a) and (b). . 

(c) A charter school shall be deemed to be a ";chool district'· for 
purposes of Section 41302.5 and ~ctions 8 and 8.5 of Article XVI of 
the California Constitution. ' 

CHAPTER""· ~OTICE 

~615 .. The Stale Board of F.dupati~!' shalt distribute information 
announcmg the avall11bility;or the-charter school process described 
in this part to each school district, oou'nty office of educalin11, and 
public postseconda? edui:ation~I_ institution and, through press 
releases, to each major newspaper in_ the state. · . 

47616. The State Department- of. ~Education -shall review the 
educational effectiveness of, the charter school approach authorized 
under this part and, not later tha11"January l,;1999, shall report to the 
Legislature accordingly with recommendations to modify, expand, · 
or terminate that approachc . · 

SEC. 2. No reimbursement 'shall ' be made from the 'State 
Mandates Cairns 1'.";"d pursuant lo Part 7 (commencing with 
Section 17500) of Division 4 of Title 2 of the Government Code far 
costs mandated by the state purst.ianl to this act. It is recognizrd, 
howev~r, that a local .agency of school di~trict may pursue any 
remedies to obtain reunbursement available to it under Part 7 
{commencing with Section'l7500) and any other provisions of law. 
Notwithstan_ding Section 17580 cif the Government Code, unless 
otherwise IP,CCifted in this !'cl, the provisions of this act shall become 
operative on the 5811le date that the act takes effect pursuant to th~ 
California Constitution. 

0 
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choose not to attend charter schools. 
(b) Notwilhst11ndlng subdivision (b) of_ Section 47605, the 

districtwlde charter petition shall be approved only by joint action 
of the Superintendent of Public Instruction and the State Board of 
Education. 

47607. (11) A charter may be granted punuant to Sections 476oo 
and 47606 for 11 periOd not to exceed five ye11t:1. A charter pranted by 
a achoo\ district governing board or county board of educallon m11y 
lie granted one or more subsequent renewllls by that entity. Each 
renewal shall be for a p!."rlod not to exceed "five. years. A material 
revision of the provisions of a charter petition may be ml!de only with 
the approval of the authority that granted the charter. 

(b) A ch11rter may be revoked by the authority that granted the 
charter under this chapter If the authority finds that the charter 
school did any of the following: . · . 

(1) Committed a material violation of any of the conditions, 
standards, or procedures set forth In the charter petition. · 

(2) Failed to meet or pursue any of the pupil outcomes Identified 
in the charter petition. 

( 3) Failed to meet generally accepted accounting standards of 
fiscal management. · 

(4) Violated nny provision of law. 

CHAPTEn 3. CHAnTER SCHOOL OPEnATION AND FuNDINC. 

47fil0. A charter school shall comply with all of the pro.visions set 
forth in Its chnrter petition, but is otherwise exempt from the laws 
governing schuol districts except as specified In Section 47611. 

47611. If n charter school chooses to participate In the State 
Teacher's Rellrement System, all employees of the charter school 
who quullfy fur membership In the system shall be covered under the 
system, and ull provisions of Part 13 (commencing with Section 
22000) shall apply in the same manner as If the charter school were 
a public school in the school district that granted the charter. . 

47612. (a) \he Superintendent of Public Instruction shall make 
all of the following apportionments to each charter school for each 
fiscal year: 

(1) From funds appropriated to Section A of the State School 
Fund for apportlonm!mt for that fiscal year pursuant to Article 2 
(commencing with Section 42238) of Chapter 7 of P!irt 24, an amount 
for each unit of regular 11verage dally attendance In the charter 
school that is equal to the current fiscal year base revenue limit for 
the schuol district to which tho charter petition was submitted. 

(2) For each pupil enrolled h1 the cha~ter school who Is entitled 
to sjJl!Cial education services, the state and federal funds for special 
education sl?rvices for that pupil that would have been apportioned 
for that pupil lo the school district to which the charter petition was 
submitted. · · 
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Assembly Bfil No. 544 

CHAPTBR34 

. . 
An act ID amend Sections 47601, 47602, 47605, 47607, 47608, 47610, 

47612, 47613, and 47616.5 of, and to add Sections 47604, 47604.3, 
47604.5, 47605.5, 47613.5, 47613.7, 47614, and 47615 to, the Education. 
Code, relating to charter schools. 

[Approved by Governor May 7, 1998. Filed with 
Sc=mry of Slam May 8, 1998.]_ 

IJ!OISLAnVB COUNSBL's:or~ 

AB 544, Lempert. Charter schools. . 
Existing law, the Cluirt=r Schools Act of l 992, permits teachers, 

parents, pu}iils, and community membeIS tri · petitiiln a school district 
governing board ID approve a charter ~chocil to operate. 
independently from the existing school diStricit . ati'licturi as a method 
ofaccomplishing, among other things, improved pupil'leaining. 

Existing law, with certain exceptions, establishes the maxmrum 
number of charter schools in California at ·I 00 Bild the ·maximum 
number of J 0 in any single school district 

Thia bill would delete this provision, and w<iuld iiiitei.d, establish 
the statewide maximum at 250 charter schools tor' the · 199g;..99 scliool 
year \yith an additional 100 charter schools per lich9(ijycar tb.'erei.fter. 

The bill would require the Legislative Aili.lyst to contract 'for an· 
evaluation and to report to the Legislature and the Governor by ·Jilly 
I, 2003, regarding the effectiveness of the cbarteiiichool ipproliCh. ' 

This bill would preclude receipt of public funds by a charter school 
if the pupil also attends a private school thi.f · cbar'gCa the family for 
tuition, and would authoriu the State Boiiril ·of Education to adojit 
implementing regulations. 

This bill would provide thi.t a charter school may elect. to operate 
as a nonprofit public benefit c0tporation and would· entitle the acliool 
district thi.t grants the charter to have one repielieiitati~e · on the 
board of directors of the nonprofit public benefit c<irporaticiii: .. ·· ' 

Existing law permits. a petitioner ID submit for the approval of the 
governing board of a school district, a petition for the estilblishment 
of a charter school after the petition has been signed by at least 10% 
of the teachers cummtly employed in the district, or by at least 50% 
of the teachers currently employed at one school of the distlict aiid. · 
eslllblishes a process for review of a denial of the petition, inelUding: 
but not limited to, the convening of a review panel, and the granting 
of the charter by the county board of education.·. · · · · 

This bill would delete these provisions and wotild, instead, 
authorize the submission of a petition after the petition · has been 

' '.. 
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signed !iy a number of parents or guardians of pupils equal to at· least · 
1 '2 of the pupils that the charter school estimates it will enroll in its 
first year, or after the petition has been signed by a number of 
teachers equal to at least l/2 of the number of teachers that the 
charter school estimates will be employed at the chan:er school 
during its first · year. In the case of petitions fur establishment of a 
charter school by converting an existing public school, the bi.II would 
pennit filing of the petition after the petition hail been signed by at 
least 50% of the permanent status teachers currently employed at the 
public school to be converted. · · · . 

This bill would authorize the State Board of Education to grant .a 
chaner for the establishment of a chan:er school. This bill would 
pennit the petitioner to elect to file the petition with either ··the. 
county board of education or directly with the State Board of 
Education, and in the case of a denial . by the county board of 
education, the bill would pennit petition~- to file . with the . State 
Board of Education. The bill would permit the State . Board of. 
Education to, by mutUal agreement, designate a local ..... !'ducational , 
agency to perfonn the State Board of Education's supervisorial ~ . 
oversight responsibilities as a chartering agency, and viould grant the 
local educational agency all related powers, cicluding the power of 
revocation of the charter. 

This bill would authorize the State Board of Education to t8ke 
action, including, but not limited to, revocation of the . chaner . if, 
baaed upon the recommendation of · the Superintendent .of Public 
Instruction the State Board of Education makes certain findings 
relating to, financilil miamsnagement, illegal or improper use of 
funds, or substantial and sustained departure from measurably 
successful practice. ., . 

This bill would require that teachers in chan:t=r. actiools b~ required 
to hold a Commission · on Teacher Credentialing certificate, Permit, 
or other document equivalent to that which a public school teacher 
would be required to hold. • . . , 

Existing law requires a charter school to comply .witli· its chan:er but 
generally exempts it from all laws governing, school ,,districts, with 
certain exceptions relating to the State Teachers' Retirement System 
and the Charter School Revolving Loan Fund. · 

This bill would add all laws establishing a minimum age for public 
school attendance to lhe provisions from which a charter school is not 
exempt. 

Existing law requires the Superintendent . of Public Instruction to 
make certain apportionments to each charter . school . for each fiscal 
year. , 
. This bill would require that, only upon adoption of implementing 
regulations, charter school operational funding, BS defined, be equal 
to the total funding that would be available to a siJnilar school district, 
BS defined, serving a similar ·pupil population, and would require the 
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State Deplll'tment of Education to propose, and the State Board of 
Education to adopt, implementing regulations. .The bill would, with . 
certain exceptions, pennit a chll!'tering agency to charge up to a l % 
charge for actual costs of oversight, or up to 3% for these costs if the · 
chartering agency prov ides substantially rent free facilities to the 
charter school, or if the agency is a designated local -education agency 
in the case of charters granted by the State Boiird of Education. 

This bill would require a charter school to admit all pupils, would· 
provide for a selection by random drawins in cases· where·· the 
demand . exceeds the capacity and would require that certain 

. preferences be given in the case of pupils currently in the charter 
school. The bill would preclude the get1erating .. of .. average ·daily 
attendance in a charter school by a pupil who is not a resident of 
California. The bill would require a pupil over 19,,to·:be ·continuously 
enrolled in public school and make satisfactory progress towards a 
high school diploma in order to remain eligible ·for generating 
charter school apportionments, and would require the State Board of 
Education to adopt implementing regulations by January I, 2000: 

By requiring local agencies to perform these · additional duties 
relating to the formation, monitoring, and administration of charter 
school; this bill would impose a state-mandated· local program. · · · 

The bill would declare that certain of its provisions are severable 
if held invalid, and would make conforming chariges Bild other · 
changes of a technical, nonsubstantive nature. · 

The California. Constitution requires the state to reimburse local 
agencies and school districts for certain coS!ll mandated"'by ·the state.·' 
Statutory provisions establish . procedures for · making that 
reimbursement, including the creation of a State· MandateS'' ·Claims 
Fund to pay the coS!ll of mandates that do not exceell $1~000,000 
statewide and other procedures for claims whose statewide ·costs 
exceed $1,000,000. · " · 

This bill would provide that, if the Commission on · State MandateS' · 
determines that the bill contains costs mandated by the state, 
reimbursement for those costs shall be made· pursuant to these 
statutory provisions. 

The people of the State a/California do enact as follows: 

SECTION I. Section 47601 of the Education Code is: iunendcd to 
read: 

47601. It is the intent of the Legislature, in enacting this part, to 
provide opportunities for teachers, parents; pupils; and coniinuniiy 
members to esteblish and . maintain schools that · operate 
independently from the ex ill ting achoo l district stru<::tiife", - as a method 
to accomplish all af the following: 

(a) Improve pupil learning. 
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(b) Increase learning opportunities for all pupils, · with special 
emphasis on expanded learning experiences for pupils who are 
identified BB academically low achieving. · 

( c) Encourage the use of different and iMovati ve teaching 
methods. 

( d) Create new professional opportunities for teachers, including 
the opportunity to be responsible for the learning program at the 
schoolsite. . 

(e) Provide parents and pupils with expanded. choices in. the types 
of educational opportunities that are available within the public 
school system. 

(f) Hold the schools established iinder· this :part·· accountable for 
meeting measurable pupil outcomes, and provide the schools with a 
method to change from rule-based to performance-based 
accountability systems. · 

(g) Provide vigorous competition within the public school system 
to stimulate continual improvements in all public schools. 

SEC. 2. Section 47602 of the Education Code is amended to read: 
47602. (a) (I) In the 1998-99 school year, the maximum total 

mimbcr of charter schools authorized to operate in this state· shall be 
250. In the 1999-2000 school year, and in each successive school year 
thereafter, an. additional 1.00 charter schools , are authorized to 
operate in this state each successive school .. year. The limits contained 
in this paragraph may not be waived plll'8U8Dt to Section 33050 or any 
other proviaion of law. , 

(2) By July I, 2003, the Legislative Analyst shall, purauant to the 
criteria in Section · 47616.5, report to the Legislature on the 
effectiveness of the charter school approach · authorized under· this 
part and reeommend whether to expand or reduce the. annual rate 
of growth of charter schools authorized pursuant.to this section. 

(b) No charter shall be granted under this part that authorizes the 
conversion of any private school to a charter schooL No charter school 
shall receive any public funds for a pupil if the pupil also attends · a 
private school that charges the pupil's family · for tuition. The State: 
Board of Education shall adopt regulations to implement this section. 

SEC. 3. Section 47604 is added to the Education Code, to read: 
47604. (a) Charter scliools may elect to operate as, or be 

operated by, a nonprofit public benefit corporation, formed and 
organized pursuant to the Nonprofit Public B.~efit . Corporation Law 
(Part 2 (commencing with Section 5110) of Division 2 of Title !) of 
the Corporations Code). 

(b) The governing board of a school ~ct that grants a charter · 
for the establishment of a charter school formed and organized 
pursuant to this section shall be entitled to a single representative on 
the board of direcqirs of the nonprofit public benefit corporation. 

(c) It is the intent of the Legislature that an authority that grants 
a charter to a charter school to be operated by, or as, a nonprofit 
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public benefit corporation shall 11ot be liable for the debt& or 
· obligations of the charter school. 

SEC. 4. Section 47604.3 is added to the Eduoation Code, to read: 
47604.3. A charter school shall promptly respond to all reasonable 

inquiries, including, but not limited to, inquiries regarding its 
financial records, from it& chartering authority or from the 
Superiiirendent · of Public Instruction and shall con.suit with the 
chartering authority or the Superintendent of Public Instruction 
regarding any inquiries. 

SEC. 5. Section 47604.5 is added to the Education Code, to l'llB.d: 
47604.5. The State Board of Education, whether or not it is the. 

authority that granted the charter, may, based · upon the 
recommendation of the Superintendent of Public·· Inatlllction, take 
appropriate action, including, but not limited to, revocation of the 
school's charter, when the State Board of Education ~ds any of the 
following: 

(a} Gross ·financial mismanagement that jeopardizes the financial 
stability of the charter school. . 

(b) Illegal or substantially improper use of charter school funds for 
the personal benefit of any officer, director, or fiduciary of the 
charter school. 

(c) Substantial and sustained departure .from measurably 
successful practices such that continued departure ·would jeopardize 
the educational development of the school's pupils. 

SEC. 6. Section 47605 of the Education Code is amended to read: 
47605. (a) (l) Except as set forth in paragraph (2), a petition for 

the establishment of ·a charter school within any . school district may 
be circulated by any one or more persons seeking to establish the 
charter school. The petition may be submitted to the governing 
board of the school district for review after either of the following 
conditions are met: 

(A} The petition has been signed by a number of parents or 
guardians of pupils that is equivalent to at least one-half of the 
number of pupils that the charter school estimates will enroll in the 
school for it& firat year of operation. . 

(B) The petition has been signed by a number of teachers that is 
equivalent to · at' least one-half of the munber of teachers that·: the 
charter school estimates will be employed at the school during it& first 
year of operation. · · 

(2) In the case of a petition for the establishment of a charter 
school through the conversion of an existing public school, that would. 
not be eligible for a loan pursuant to subdivision (b) of Section 41365, 
the petition may be cirCulated by any one or more persons seeking · 
to establish the converted charter school. The petition may be 
submitted to the: governing board of the school district for review 
after the petition has been sigited by not less than 50 percent of the 
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permanent status teachers currently employed at the public school · 
ID be converted. 

(3) A petition· shall include a prominent statement that' a signature 
on the petition means that the parent or guardian is meaningfully 
interested in having his or her child, or ward, attend the charter 
school, or in the case of a teacher's signature, means that the teacher 
is meaningfully interested in teaching at the charter school. The 
proposed charter shall be attached to the petition. 

(b) No later than 30 days after receiving a petition, in accordance 
with subdivision (a), the governing board of the school district shall 
hold a public hearing on the provisions of the charter, at which time 
the governing board of the school district shall consider the level of 
support for the petition by teachers employed by the district; other 
employees of the -district, and parents. Following review of the 
petition and the public hearing, the goveriling board cif the . school 
district shall either grant or deny the charter within 60 days of receipt 
of the petition, provided, however, that the date may be exti:rided by 
an additional 30 days if both parties agree to the extension. In 
reviewing petitions for the establishment of charter schools pursuant 
to this section, the chartering authority shall be guided by the intent 
of the Legislature that charter schools are and should become an 
integral part . of the California educational system and that 
establishment of charter schools should be · encouraged; A s'chool . 
district governing board shall grant a charter for the operation of a 
school under this part if it is satisfied that grantirig the charter is 
consistent with sound educational practice. The governing board of 
the school district shall not deny a petition for' the establishment of 
a charter school unless it' mala:s written factual findings, speeific to 
the particular petition, setting forth specific· facts ID support orii:, or 
more, of the following findings: 

(I) The charter school presents an unsound· educational program 
for the pupils to be enrolled in the charter school. 

(2) The petitioncn; are demonstrably unlikely to successfully 
implement the pro!iram set forth in the petition. 

(3) The petition docs not contain the number of signatures 
required by subdivision (a). 

(4) The petition does not contain an affirmation of each of the 
conditions described in subdivision (d). 

(5) The petition does not contain reasonably comprehensive 
descriptions of all of the following: 

(A) A description of the educational program of the. school, 
designed, among other things, to identify those whom the school is 
attempting to educate, what it means to be· BJi"'"educated person" in 
the 21st century, and how learning hest occurs. The goals identified 
in that program shall - include the objective· of enabling pupils to 
become self-motivated, competent, and lifelong learners. 
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(B) The measurable pupil outcomes identified for use by the 
charter school. "Pupil outcomes," for purposes of this part, means the 
extent to which all pupils of the school demoll8trate that they have 

· attained the skills, knowledge, and attitudes specified as goals in the 
school's educational program. · 

(C) The method by which pupil progress in meeting . those pupil 
outcomes is to be measured. 

(D) The governance structure of the school, including, but not 
limited to, the process to be followed by the school to ensure parental 
involvement. 

(E) The qualifications to be met by individuals to be employed by 
the school. 

(F) The procedures that the school will follow to ensure the health 
and safety of pupils and staff. These procedures shall include the 

·requirement that each employee of the school furnish the school with 
a criminal record summary as described in Section 44237. 

(G) The means by which the school will achieve a racial and 
ethnic balance among its pupils that is reflective of the general 
population residing within the territorial jurisdiction of the school 
district to which the charter petition is submitted .. 

(HJ Admission requirements, if applicable. 
(I) The manner in . which annual, independent, financial audits 

shall be conducted, which shall employ generally accepted 
accounting principles, and the manner in which · audit exceptions and 

. deficiencies shall be resolved to the satisfaction of the chartering 
authority. 

(1) The procedures by which pupils can be suspended or expelled. 
{K) The manner by which staff members of the charter schools 

will be covered by the State Teachers' Retirement System~ the PUblic 
Employees' Retirement System, or federal social security. 

(L) .The public school attendance alternatives for pupils residing 
within the school district who choose not to attend charter schools. 

(M) A description of the rights of any employee . of the school 
district upon leaving the employment of the school district to work 
in a charter school, and of any rights of return to the school district 
after employment at a charter school. 

(N) The procedures to be followed by the charter school and the 
entity granting the charter to resolve disputes relating to provisions 
of the charter. 

(c) (1) Charter schools shall meet Ii.II statewide standards and 
conduct the pupil assessments required pursuant to Section 60605 
and any other statewide standards authorized in statute or pupil 
assessments applicable to pupils in noncharter public schools. 

(2) Charter schools shall on a regular basis consult with their 
parents and teachers regarding the schooPs educational programs. 

(d) (I) In addition to any other requirement imposed under this 
pllrt, a charter school shall be nonsectarian iii its programa, admission 
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policies, employment practices, and all other operatiom, shall not 
cha111e tuition, and shall not discriminate agaimt any pupil on the 
buis of ethnicity, national origin, gender, or disability. Except as 
provided in paragraph (2), admission to a charter school shall not be 
detennined according to the place of residence of the pupil, or of his 
or her parent or guardian, within this state, except that any existing 
public school convening partially or entirely to a charter school 
under this part shall adopt and maintain a · policy giving admission 
preference to pupils who reside within the fonner attendance area 
of that public school. 

(2) (A) A charter school shall admit all pupils who wish to attend 
the school. 

(B) However, if · the number of pupils who wish to attend the 
charter school exceeds the school's capacity, attendance, except for 
existing pupils of the charter school, shall be determined by a public 
random drawing. Preference shall be extended to pupils currently 
attending the charter school · anii pupils who reside in the district. 
Other preferences may be permitted by the chartering authority on 
an individual school basis and only if consistent with the law. 

(C) In the event of a drawing, the chartering authority shall make 
reasonable efforts to accommodate the growth of the charter school 
and, in no event, shall take any ru:tion to impede the charter school 
from expanding enrollment to meet student demand. 

(e) No governing board of a school district shall require any 
employee of the school district to be employed in a charter school. · · 

(f) No governing board of a school district shall require any pupil 
enro\led in the school district to attend a charter school. 

. (g) The governing board of a school district shall require that the 
petitioner or petitioners provide information regarding the proposed 
operation and potential effects of the school, including, but not 
·limited to, the facilities to be utilized by the school, the manner in 
which administrative services of the school are to be provided, and 
potential civil liability effects, if any, upon the school and upon the 
school district. The petitioner or petitioners shall also be required to 
provide financial statements that include a proposed fil'Bt-year 
operational budget, including startup costs, and cash-flow and 
financial projections for the first three yem of operation. 

(h) In. reviewing 'petitiom for the establishment. of charter schools 
within the school district, the school district governing board shall 
give preference to petitions that demonstrate the capabilitjr to 
provide comprehensive learning experiences to pupils identified by 
the petitioner or petitionel'!I as academically low acllieving pursuant 
to the standards established by the State Department of Education 
Wider Section 54032. 

(i) Upon the ·approval of the petition by the. governing board of 
the school district, the petitioner or petitionel'B shall provide written 
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notice of that approval, including a copy of the petition, to the State 
Board of Education. 

G> (I) If the governing board of a school. district denies a petition, 
the petitioner may elect to submit the petition for the establishment·. " 
of a charter school to either the county board of .education or directly 
to the State Board of Education. The county board of education or ·the 
State Board of Education, as the ·case may be,· shall ·review the-petition 
pur&llB1lt to subdivision (b). If the petitioner. elects,,, to submit a 
petition for establishment of· a charter school to the ·county board of · 
education and the COlllltY board. of education denies the petition, the 
petitioner may file a petition for establishment of a charter school 
with the State Board of Education. 

(2) A charter school for which a charter is granted by either the 
coilnty board of education or the State Board of-· Education pursuant 
to this subdivision shall qualify fully as a ·charter school· for alk funding· 
and other purposes of this parL 

(3) If either the county board of education or the Stille Board of 
Bducation mils to act on a petition within 120 days of receipt, the 
decision of the governing board of the school district to deny a 
petition shall, thereafter, be subject to judicial review. 

( 4) The State Board of Education shall adopt regulations 
implementing this subdivision. 

(k) (1) The State Board of Education may, by mutual agreement, 
designate its supervisorial and oveniigbt responsibilities for a charter 
school approved by the State Board of Education to any local 
education agency in the collllty in which the charter school is located . 
or to the governing board of the school district tl!at first denied the 
·petition. 

(2) The designated local education agency shall have all 
monitoring and superv1Smg authority of a chartering agency, 
including, but not limited to, powers and duties set forth in Section 
47607, except the power of revocation, which shall remain with the 
State Board of Education. · . 

(3) A charter school that bas been granted its charter by the . State 
Board of Education and elects to seek renewal of its· charter · shall, 
prior to expiration of the charter, submit ·its petition for renewal to 
the governing board of the school district that initially denied the 
charter. If the governing board of the school· . district .denies the 
school's petition for renewal, the school may petition the State Board 
of Education for renewal of its charter. 

(/) Teachers in charter schools shall · be required to hold. a 
Commission on Teacher Credentialing _. certificate, · permit, or · other 
document equivalent to that which a teacher in other public·: schools · 
would be required to hold. These documents shall be maintained : on 
file at the charter school and shall be subject to periodic inspection 
by the chartering authority. It is the inteilt of the Legislature that 
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charter schools be given flexibility with regard to noncore, 
noncollcge preparatoiy coul'Ses. 

SEC. 7. Section 47605.5 is added to the Education Code, to read: 
47605.5. A petition 'may be submitted ·directly to a county board 

of education in the same manner as set forth in Section 47605 for 
charter schools that will serve pupils for whom the . county office of 
education would otherwise be responsible•·: for'· providing direct 
education and related services. Any denial of· a petition shall• be 
subject to the same process for any other county board · of· education 
d1111ial of a charter school petition pummnt to this part.· 

SEC. 8. Section 47607 of the Education Code is am1111ded to resd: 
47607. (a) (l) A charter may be granted punuant to Sections 

47605, 47605.5, and 47606 for a period not to exceed five• years. A 
charter granted by a school district govemilig board , a county board 
of education or the State Board of Education;·· m&Y be granted one .. or 
more subsequent renewals by that entity. Each renewal shall be for 
a period of five years. A material revision of the . provisions of a charter 
petition may be made only with the approval of the authority that .. 
granted the charter. Tbe authority that granted the charter may 
inspect or observe any part of the charter school at any time. 

(2) Renewals and material revisions of chartel'S sball be governed 
by the standards and criteria in Section 47605. 

(b) A charter may be revoked by the authority that granted · the · 
charter under this chapter · if the authority finds that the charter 
school did any of the following: 

(I) Committed a material violation of any· . of the conditions, 
standards, or procedures set forth in the charter . 

(2) Failed to meet or pursue any of the pupil outcomes identified 
in the charter . 

(3) Failed to · meet generally accepted accounting principles, or 
engaged in fiscal mismanagement. 

( 4) Violated any provision of law. 
( c) Prior to revocation, the authority that granted the charter shall 

notify the charter public school of any violation of this section and 
give the school a reasonable opportunity to cure the violation, unless 
the authority determines, in writing, that the violation constitutes a 
severe and imminent threat to the health or safety of the pupils. , 

SEC. 9. Section 47608 of the Education Code is amended to read: 
47608. All meetings of the governing board of the •school district 

and the county board of education at which the granting, revocation, 
appeal, or· renewal of a. charter petiti0n is discussed !Jhall comply with 
the Ralph M. Brown Act (Chapter 9 (commencing ":'ith Section 
54950) of Division 2 ofTitlc S of the Government Code). 

SEC. 10. Section 47610 of the Education Code is amended to read: 
47610. A charter school shall comply with this part and all of ·the 

provisions set forth in . its charter , but . is otherwise exempt from the 
laws governing school districts except all of the following: 
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(a) As specified in Section 47611. 
(b) As specified in Section 41365. 

Ch. 34 

(c) All laws establishing minimum age for · public school 
attendance. 

SBC. 11. Section 4 76 ! 2 of the Education Code is amended to read: 
47612. (a) The Superintendent of Public Instruction shall make 

all of the following apportionments to each charter school for each 
fiscal year. 

(I) From funds appropriated to Section A of the State School Fund 
for apportionment . for that fiscal year pursuant to Article 2 
(commencing with Section 42238) of Chapter 7 of Part 24, an amount 
for each unit of regular average daily attendance in· the charter school 
that is equal to the cilmmt fiscal year base revenue limit for the 
school district to which the charter petition was submitted. In no 
event shall average daily attendance in a charter school be ·generated 
by a pupil who is not a California resident To remain eligible for 
generating charter school apportionments, a pupil over 19 years of 
age shall be · continuously enrolled in public school and make 
satisfactory progress towards award of a high school diploma. The 
State Board pf Education shall, on or before January I, 2000, adopt. 
regulations defining "satisfactory progress." 

(2) For each pupil enrolled in the charter school who is entitled 
to special education services, the state and federal funds for special 
education services for that pupil that would have been apportioned 
for that pupil to the school district to which the charter petition was 
submitted. 

(3) Funds for the programs described in clause (i) of 
subparagraph {B) of paragraph (I) of subdivision (a) of Section 
54761, and Sections 63000 and 64000, to the extent that any pupil 
enrolled in the charter school is eligible to participate. 

(b) A charter school shall be deemed to be under the exclusive 
control of the officers of the public schoola for purposes of Section 8 
of Article IX of the California Constitution, with regard to the 
appropriation of public moneys to be apportioned to any charter 
schoo I, including, but · not limited to, appropriations made for the · 
purposes of subdivisions (a) and (b) .. 

(c) A charter school shall be deemed to be a "school district" for 
purposes of Section 41302.5 and Sections 8 and 8.5 of Article XVI of 
the California Constitution. 

SEC. 12. Section 47613 of the Education Code is amended to read: 
47613. Notwithstanding subdivision (c) of Section 48209.11, the 

full apportionment received by the basic aid district punuant to this 
section shall be provided to the charter school, and with respect to 
any pupil of a charter school located within a basic aid school district 
who attended a public school in a district other than a· basic aid · 
disttict immediately before transferring to the charter school, the 
Superintendent of Public Instruction, commencing with the 1998-99 
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fiscal year, shall calculate for that school an apportionment of state 
funds that provides 70 percent· of the district revenue limit calculated 
pursuant to Section 4723 8 that would have been apportioned to the 
school diatrict of residence for any average daily attendance credited 
pursuant to Section 48209.11. For pUIJloses of this section, '\basic aid 
district" means a school district that does not receive from the . state; 
for any fiscal year in which the slibdivision is applied, an 
apportionment of state funds purauant to subdivision (h) of Section 
42238. 

SEC. 13. Section 47613.5 is added to the Education Code, to read: 
47613.5. (a) Notwithstanding· Sections · 47612 and 47613, 

commencing with the 1999-2000 school year Bild only upon adoption 
of nigulations pursuant to subdivision (b ), •charter . school operational 
funding shall be equal to the total funding that would be available to 
a similar school district serving a similar -·pupil population, provided 
that a charter school shall not be funded as a neceSB&rY · email school · 
or a necessary small bigh· school, nor receive·--reveime limit f\lnding 
that exceeds the atatewide average for a sehool district of a similar 
type; 

(b) The State Department of Educatiort a hall propose, · and the 
State Board of Education may adopt, · regulations to implement 
subdivision (a) and, to the. extent poasible and consistent with ~deral .. 

·law, provide: for simple ind, at the option of the charter school, · local 
or direct allocation of f\lnding to charter schools. · 

(c) For the purposes of this section, the following terms have the - -
following meanings: · 

(I) "Operational f\lnding" means all funding other than capital 
funding. 

(2) "School district of a similar type" means a school district that 
is serving similar grade levels; elementary, high, or unified. 

SEC. 14. · Section 47613. 7 is added to the Education Code, to read: · 
47613.7. (a) Except as set forth in subdivision (b), s chartering 

agency may charge for the actual costs of aupervisorial oversight of 
a charter school not to exceed I percent of the_. revenue of .the charter 
school.· · -

(b) A chartering agency may charge for the actual costs of 
supervisorial oversight of a charter school not to exceed 3 percent of 
the nivenue of the charter school if the charter school is able to obtain 
substantially nint free facilities from the chartering agency. 

( c) A local agency that is given the responaibility for supervisorial 
ovetilight of a charter school, pursuant .to paragraph ·· ·(1) of · 

· subdivision (k) of Section 47605, may charge· for the costs of 
aupervisorial oversight, and administrative costs necessary to secure 
charter school funding, not to exceed 3 percent of the nivenue of the 
charter school. A charter school that is charged · for. costs ·under this 
subdivision shall not be charged punuant to subdivision (a) or (b). 
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(d) This section shall not prevent the charter school from 
separately purchasing administnitive or other services from the 
chartering agency or any other source. 

( e) For the purposes of this section, a chartering agency mel!'ls a 
school district, county department of education, or the State Board 
of Education, that granted the charter to the charter school, · 

SEC. J.S. Section 47614 is added to the Education Code, to read: 
47614. A school district in which. a charter school operates shall 

permit a charter school to use, at no charge, facilities not currently 
being used by the school district for instructional or administrative 
purposes, or that have · not been historically used for . rental purp.o.ses 
provided the charter school shall be responsible for reasonable 
maintenance of those facilities. 
· SEC. 16. Section 47615 is added to the Bducation·Code,to read: 

47615. (a) The Legislature finds and declares all of the following: 
(I) Charter schools are part of the Public School System, as 

defined in Article IX of the California Constitution. . 
(2) Chiirter schools are under the jurisdiction of the Public School 

System and the exclusive control of the officen; of the public schools, 
as provided in this part. 

(3) Charter schools shall be entitled tc full and fair funding, as 
provided in this part. 

(b) This part shall be liberally construed tc effectuate the findings 
and declarations set forth in this section. 

SEC. 17. Section 47616.S of the Education Code is amended to 
read: 

4 7616.S. The Legislative Analyst shsll . contract for a n!'lltral 
evaluator to conduct an evaluation of the effectiveness , of the charter 
school approach authorized under this part and, on ·or before July 1, 
2003, shall report "to the Legislature and the · Governor accordingly 
with recommendations tc modify, expand, or terminate that. 
approach. The evaluation of the effectiveness of the , charter , achoo! 
approach shsll include, but shall not be· ·Jimitcd to, the following 
factors: 

(a) If available, the pre- and post-charter school test scores of 
pupils attending charter schools and other pupil iissessment tools; · 

(b) The level of parental satisfaction with the charter school 
approach compared with schools within the district in which the 
charter school is located. · 

( c) The impact of required parental involvement. 
( d) The fiscal structures and practices of charter schools as well as 

the relationship of these structures and practices to . school districts, 
including the amount of revenue received from various public and 
private sources. 

(e) An aasesmnent of whether or .not the charter school approach 
has resulted in increased innovation and creativity. 

(f) Opportunitii:::s for teachers under the charter school approach. 
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(g) Whether or not there is an · increased focus on low-achieving 
and gifted pupils. 

(h) Any discrimination and segregation in charter schools. 
(i) If available, the number of charter lii:hool petitions submitted 

to governing boards of school districts and the number of those 
proposals that are denied, per year, since the enactment of the 
charter school law, including the reasons why the governing boards· 
denied these petitions, and the reasons governing boards have 
revoked charter&. 

(j) The governance, fiscal lisbility and . 'accountability practices 
arid relaled issues between ·charter schools and the governing boards 
of the school districte approving their charters. 

(k) The manner in which governing boards ·of school districts 
monitor the compliance of the · conditions, standards; and procedures 
enlered into under a charter. 

(f) The extent of the employment of noncredentialed personnel 
in charter schools. 

(m) An assessment of how the · exemption from · laws governing . 
school districts allows charter schools to operate differently than 
schools operating under those laws. 

(n) A comparison in each school district that ·has a charter school 
of the pupil dropout rate in the charter schools and in the noncharter 
schools. 

( o) . The role and . impact of collective bargaining on charter 
schools. 

SBC. 18. The provisions of Sections I to 17 of this act are 
. severable. If any pro'vision of this act or ite' application is held invalid, 

that invalidity shall not affect other proVisions or applications that 
can be given effect without the invalid provision or application. 

SBC. 19. Notwithstanding Section 17 61 0 of the' Oovenunent 
Code, if the Commission on State MandatCs determines that this act 
contains coste mandated by the state, · reimbum:ment to local 
agencies and school districte for those ·costs shall be·. made pursuant 
to Part 7 (commencing with Section 17500) ·or Division 4 of Title 2 of 
the Government Code. If the statewide cost of the claim for 
reimbursement does not exceed ·one million dollars ($1,000;000}, 
reimbursement shall be made from the State Mandates Claims Fund. 

Notwithstanding Section I 7580 of the Government Code, unless 
otherwise specified, the provisions of this act shall become operative 
-on the same date that the act takes effect pursuant to the California 
Constitution. 
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BEFORE THE COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

Test Claim Of: 

WESTERN PLACER UNIFIED 
SCHOOL DISTRICT 

) 
) 

CSMNO. 

~ DECLARATION OF JAY STEW ART OF WESTERN 
) PLACER UNIFIED SCHOOL DISTRICT IN 
) SUPPORT OF TEST CLAIM 
) 

------).~ 
(CHARTER SCHOOL COLLECTIVE BARGAINING) 

I. Jay Stewart, Assistant Superintendent/CFO, Western Placer Unified School District, make 

the following declaration and statement: 

1. In my capacity as Assistant Superintendent, I am responsible for the labor 

negotiations and I am the Chief Financial Officer.. I am familiar with the provisions and 

requirements of Chapter 828, Statutes of 1999 (AB 631) (effective January, 2000) ("Chapter 

828/99"), Education Code section47605(b)(5)(o), Education Code section 47611.5, and Government 

Code §§ 3540, et seq. which together: (1} require a county superintendent of schools to incur the 

costs of collective bargaining with certificated and classified personnel for a county sponsored 

charter school when the charter school does not declare itself to be the "public school employer" 

· under the Educational Employment Relations Act (BERA); (2) require a school district to incur the 

costs of collective bargaining with certificated and classified personnel for a charter school situated 

withln its district when the charter school does not declare itself to be the ''public school employer" 

under the BERA; and (3) require a charter school that declares itself to be the ''public school 

employer" under the BERA to incur the costs of collective bargaining with certificated and classified 

DECLARATION OF JAY STBWART 
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personnel. 

3. I am informed and believe that prior to the test claim legislation, there was no 

responsibility for Western Placer Unified School District to engage in the activities set forth above. 

4. It is estimated that Western Placer Unified School District will/bas incurred 

significantly more than $200.00 to implement these new duties mandated by the State for which 

Western Placer Unified School District has not be reimbursed by any federal, state, or local agency, 

. and for which it cannot otherwise obtain reimbursement. . · 
• - ·. ;. ' - ; - - .·:-'~ ~ !.. . .-; 

The foregoing facts are lmown to me personally and if so requested, I could testify to the 

statements made herein. I hereby declare under penalty of perjury under the laws of the State of 

California that the foregoing is true and correct except where stated upon information and belief and 

where so stated I declare that! believe them to be true. 
~.. ' ' 

. Executed this K day ofNovember, 1999, in Lincoln, California. 
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·,.~ST;,;;A~TE~QF;;,;CAU~F~O~Rlll~IAF.=::::::==::;;:;::;;?.:;:;::::==================== EXHIBIT B 
DEPARTMENT OF FINANCE 
915LSTREET 
SACRAMENTO. CA 95814-3706 

June 8, 2000 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

I 

Dear Ms. Higashi: 

.RECEIVED 

JUN f 3.2ooo . •, 

COMMISSION ON 
STATE MANDATES 

As requested in your letter ofDec~mber 2, 1999 the Department of Finance has reviewed the 
test _claim submitted by the Western Placer Unified School District (claimant) asking the 
Commission to determine whether specified costs incurred under Chapter 828, Statutes of 
1999 (AB 631, Migden) are reimbursable state mandated costs (Claim No. CSM-99-TC-05, 
Charter School Collective Bargaining). Commencing with page 3 of the test claim, claimant 
has identified the following new duties, which it asserts are reimbursable state mandates: 

I. County boards of education and school districts that have established charter 
schools shall be required to assume the collective bargaining obligations contained in 
the Educational Employment Relations Act (EERA) if the charter schools elect to. be 
the "exclusive public school employer" of their employees, as defined in Education 
Code. Section 47611.5. 

Under AB 631, a charter school must declare whether it is the exclusive public school 
eznployer of its employees for collective bargaining purposes. In those instances where a 
charter school e_lects. to be the exclusive public school employer of its employees, the 
claimant asserts county boards of education and school districts will incur additional . 
mandated costs associated with performing the following tasks: 

• Detennining the appropriate unit and representative for the charter school employees 
• Conducting representative elections and de-certification elections 
• Conducting negotiations 
• Conducting· negotiation impasse proceedings 
• Issuing collective bargaining disclosures 
• Administrating labor contracts and resolving contract disputes 
• Adjudicating employee grievances and responding to unfair labor practice charges 

If a charter school elects to be the public school employer of its employees for· EERA 
purposes, and the charter school employees are subsequently placed in the same bargaining 
units with which the count;i office of education or school district currently negotiates, the 
Department of Finance believes no additional State-mandated costs would be incurred. 

178 

... ~ 



-2-

It; however, ·a charter school declares itself the exclusive public school employer of its 
employees and, as a consequence,· new. bargaining units are established with which the 
county office of education or school district must conduct negotiations, we do believe 
additional State-mandated costs may be incurred. · 

As the result of our review, we have concluded that this statute may result in a higher level of 
service. If the Commission reaches the same conclusion at its scheduled July 27, 2000 
hearing on this matter, the nature and extent of the specific activiti~s required of Western 
Placer Unified School District can be.further addressed. 

As required by the Commission's regulations, we are including a "Proof of Service" 
indicating that the parties included on the mailing list which accompanied your 
December 2, 1999 letter have been provided with copies of this letter via either United States 
Mail or, in the case of other state agencies, Interagency Mail Sei:vice. 

If you have any questions regarding this letter, please contact Patricia Pollard, Principal 
Program Budget Analyst at (916) 445-0328·, or Jim Lombard, state mandates claims 
coordinator for the Department of Finance, at (916) 445-8913. . 

;~~~£_ 
Kathryn Radtkey-Gaither 

· Program Budget Manager 

Attachments 
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2. 

3. 

DECLARATION OF PATRICIA POLLARD 
DEPARTMENT OF FINANCE 

CLAIM NO. CSM-99-TC-05 

Attachment A 

I am currently employed by the State of California, Department of Finance (Finance), 
am familiar witl;i the duties of Finance, and am authorized to make this ~claration on 
behalf of Finance. · 

We concur that the Chapter No. 828, Statutes of 1999, (AB 631, Migden) sections 
relevant to this claim are accurately quoted in the test claim submitted by claimants 
and, therefore, we do not restate them in this declaration. 

Attachment B is a true copy of Finance's analysis of AB '631 prior to its enactment as --~ 
Chapter No. 828, Statutes of 1999, (AB 631, Migden). 

I certify under penalty of perjury that the facts set forth in the foregoing are true and cOITeCt 
of my own knowledge except as to the matters therein stated as information or belief and, as 
to those matters, I believe them to be true. 

· at Sacramento, CA 
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PROOF OF SER VICE 

Test' Claim Name: Charter School Collective Bargaining 
Test Claim Number: CSM-99-TC-05 . ' . 

. I, the undersigned, declare as follows: 
I am employed in the County of Sacramento, State of California, I am 18 years of age or 
older and not a party to the within entitled cause; my business address is 915 L Street, Floor, 
Sacramento, CA .95814. 

On June' 8, ·2000, I served the attached recommendation of .the Department of Finance iri said 
cause, by facsimile to the Commission on State Mandates and by placing a true copy thereof: 
(1),.to claimants and nonstate ·agencies enclosed in a sealed ·envCiope with postage thereon 
fuliy p~¢d in tlie:United States M8il at Sacrailiehto, California; and (2) to state agenc:ies in 
the normal pickup location at 915 L Street, Floor;·.forinteragency Mail Service, addressed as 
follows: 

A-16 
Ms. Paula Higashi, Executive Director 
Comn:iission qn State Mandates 
980 Ninth Street; Suite 300 
Sacramento, CA 95814 

E-8 
Department of Education 
S.chool Business Services 
Attention: Scott Hannan 
560 J Street, Suite 170 
Sacramento, CA 95814 

S ixten & Associates 
Attention: Kf;ith Petersen 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 

Western Placer Unified School District 
Attention: Jay Stewart 
1400 First Street 
Lincoln, CA 95648 

B-8 
State Controller's Office 
Division of Accounti.Dg & Reporting 
Attention: PaigeVorhies' · 
3301 c Street, Room 'SOO 
Sacramento, CA 95816 

Education Mandated Cost Network 
C/O School Services of California 
Attention: Dr. Carol Berg, PhD 
1121 L Street, Suite 1060 
Sacramento, CA 95814 

Girard & Vinson 
Attention: Paul Minney 
1676 N. California Blvd., Suite 450 
Walnut Creek, CA 95496 

. ;; .. 

I declare under penalty of perjury under the laws of the State of California that the foregoing 
is true and correct, and that this declaration was executed on June 8, 2000, at Sacramento, 
California. ) 

Jennifer Nelson 
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Yia Facsimile aNi First Class Mail 
(916) 445-0278 

Paula Higashi, Director 
Commission on State Mandates 
980 Nmth S1reet, Suite ·300 
Sacramento, CA 95814 

July 12, 2000 

Re: Resuonse to DepJl!tment ofFinanse Cgmmmtc -Pated June 8. 2000 
Charter School Collective Bargaining· 
CSM • 99-TC-05 

Dear Ms. Higashi . 

The following is a1esponse to 1he Depai1ment ofFinaDce comments in the above-referenced 
test claim dated June 8, 2000. 

Unfortunately, a number of typos in the Department of Finance comments make the.ii; 
responses difficult to follow. For example, the Departmentof'Finance misstates the claimant 
position in bullet [1] where it indicat.es that we have alleged that county boards and school 
districts will assume mandated reimbursable activities when the charter schools elect to be 
the exclusive "public school employer" of its employees, as defined in Education Code 
Secticn 47611.5. Claimants, however, have alleged mandated reimbursable activities in 
those instances when the charter school elecu not tp be "the public school employer" under 
Education Code Section 47611.5. (See page 4 of 7 of the above-referenced test claim). 
Indeed, the o)ajmmt is assertll:lg that in those instances where the charter school elects to be 
the "public school employer" it is the charter school that assumes the new program or higher 
level of service in that the charter school will now be fotced to comply with the collective 
bargaining obligations of the Educational Employment Relations Act. 

The Departnmit of Finance seems to be arguingtbat if the charter school eleots not to be the 
''public school. employer" that the school district and/or county office of education will not 
assume any additional state mandated costs, but does not explain this conclusion. Claimant 
assumes that the Department of Finance is taking the position that these costs would be 
covered by the cuaent collective bargaining reimbursement program. Claimant agrees that 
in those instances where a charter school elects not to be the "public school employer'' and 
the school district or the county office of education assumes this responsibility that the costs 

JUl...-13-2000 17:04 
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JUL. 13. 2000 4: 37PM GIRARD & VINSON NO. 054 P. 2 

To: Paula Higashi, Director 
Re: Remonse to Department; of Finance Comments -Dated Jmie 8. 2000 
Page 2 . 

for collective bargammg can be covered under the eummt collective bargaining mandated 
reimbursement program. However, the parameters and guidelines for the collective bargaining 
reimbursement program woald have to be emended to reflect the additional authority under which 
this obligation occurs. 

The Department ofF:inance may be arguing there are no reimbursable costs m those cases whe:re the 
charter school elects not to be the ''public school employer" and the charter school employees 
automatically become part of the bargaining units of the local educational agency. In some cases by 
agreemeat of the parties, a charter school's employees may become part of the bargaining unit of a 
disttict, however, in most cases the charter schools' employees will not have community of interest 
with school district employees and will not become part of the school districts' bargaining units. 
Indeed, a bill that would have required automatic inclusion in the school districts' barga;ning UDits 
was rejectedm favor of AB 631(see,AB842 attached hereto). AB such, claimant would argue that 
in most cases local educational agencies would incur costs as outlined in the collective bargaiDing 
mandated reimbursement program for all additional activities assumed with these new bargaining 
units (if formed). · 

Lastly, the Departme:irt of Finance fails to address the alleged costs Qil behalf of charter·schools. A 
substantial part of 1he test claim1s allegatiOn.s are that charter schools will now be subject to 
collective bargaining requirements of the BERA. AE. such, claimants are arguiDg that the charter 
schools shall be Cl:ltitled to reimbursemeni under the ·current collective bargai.Ding mandated 
reimbursement program. · 

If you have any questions or comments, please do not hesitate to call. 

· Very truly yours, 

~AND VJNSON _ 

~C-~ 
Paul C. Minney, Esq.' c;t" 
PCM/ro 
cc: Proof of Service on All Parties Listed on COSM Mailing List . 

C~•ll'MCS\h:acrm Pl1lll HlpllimDOF - on AB 1131 • ..,.i 

GIRARD& viNsoN .. T .... 
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JUL. 13. 2000 4: 38PM GIRARD & VINSON 

ASSEMBLY BlLL No. 842. 

Introduced by Assembly Member Migden 

Februaxy 24, 1999 

An act to amend Section '47610 of, and to add Section 47609 
to, the Education Code, relating to charter school&. 

LBO!SLATM COUNSEL'S DIGPST 

AB 842, as introduced. Migden. Charter schools: laws 
governing. 

Existing law, the Charter Schools Act of 1992, pemits 
teachers, parents, pupils; and commmiity members to 
petition a school district goveming board to approve a chuter 
school to operate independently from the existing school 
district structare as a method of accomplishing, among other 
tlllngs, improved pupil leaming. Existing law, with certain 
exceptions, generally exempts charter schools :from the 
provisions of the Education Code . applicable to · school 
districts. 

This bill would require that all certificated or classified 
employees of a charter school be deemed to be school district 
employees for the pmposes of collective bugailliDg rights and 
obligatiollS wlder the law -pertaining to · public school 
employees and public school employers. The bill would 
require all certificated or · classified employees . of the charter 
school to be membm of the same bargaining unit of the 
certificated or classified employees · of - the school district 
w.hme the charter school is located if the school district 
employees are represented · by Bil exclusive collective 

JUL-13-2000 17=05 
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AB 842 -2-. 

bargaining representative. The bill would ' ·apply to all 
collective bargaimng agreeai.eDts in effect as . at or entered 
irito after, Jammy 1, 2000, between .the school district where 
a charter school is located and the .. exclusive .representative· of 
the certificated or classified employees of the school district 
to charter school certificated or classified employees. By 
increasing the class of employees for wbich . , collective. 
bargaining and employee grievanoe procodures . would apJ»ly, 
this bill would impose a state-mandated local program. 

The Califomia. Constitution requires the state to rei;ubW?e 
local agencies and school districts for certain costs mai:idated 
by the state. Statutory provisions establish procedures for 
making that rehnbursemez:r.t, including the .creation . of a State 
Mandates Claims Fund to pay the costs· of mandates that do 
not exceed Sl,000,000 s~~ ... and. other proc~ for . 
claims whose statewide costs exeetid'Sl;ooo,ooo. . . 

This bill would provide that, if the Commissifui- on State 
Mandates determines !hat the bill contains costs mandated by 
the state, · reimbursement for those costs shall be ·made · 
pursuant to these stat11toey pJ:OVisioJiS,>; · · .. 

Vote: majority. Appropriation: no. Fi.seal committee: yes. 
State-mandated local progiam: yes. ·,. · · '· 

,, 

Thepeopk of the Stare ofCalifornta do enad as follows: 
;':.•.;~:~'' 'I 

1
', "' .'~' ~ 1 ~; \ 

1 SECTION 1. Section 47609:' is ''lidded to i:hC''r E.duCatian · 
2 Code, to read: · '' ...... i:i· ·, · · -'' 

3 47609. Notwithstanding my Otli'er proVision of-Ci;this,'r 
4 part, all certificated and clii.SSified i • rmpleyees : · emplOyed ' 
5 in a charter school shall be, for the purposes. of Chapter 
6 10.7 (eommencillg with Sectimi'. :3540) of DiviSii>n 4' of 
7 Title 1 of the Govenmie:nf"':Code, '.'~ employees of 
8 the school district where the -Charter: school is located 8nd 
9 shall be subject to all of the folloWllig priivisio~: 

10 (a) If tb.e certificated or ';owsified employees of the 
11 sellool district where the i:!Wtir sChoCll 'is ·'located 'are 
12 represented by an exclusive'·' reP.res~tative;· as defined 'by 
13 subdivision (e) of Sectio1f ·3~.1 · of· the ··aov.,mmmt" 
14 Code, all certificated and wSifj.ed· einployees employed 
15 in the charter school shall iliO be-. members of the same 

JUL-13-2000 1?:06 35
185. 

9259 '""'"' 
·98% 

NO. 054 P. 4 

P.04 



JUL.13.2000 4:39PM GlRARD & VlNSON 

-3- AB 842 

-1 . certificated or classified bargaining unit represented by 
2 that exclusive representative. 
3 (b) All collective b~ agreements in effect as 
4 of, or entered into after, January 1, 2000, between the 
S school district where a charter school is located and the 
6 exclusive representative of the certificated or classified 
7 · employees of that school district shall apply to the 
8 certificated or classified employees employed in the 
9 charter school Nothing in this subdivision shall prohibit 

10 the - exclusive representative of certificated - or classified 
11 employees employed in the charter school from mutllally 
12 agreeing with the district t.o - amend the_ collective 
13 bargaining agreement as it applies to employees in the 
14 charter school to addtess the charter school's site-specific 
IS issues, including but not limited to, discipline and 
16 dismissal. 
17 SEC. 2. Section 47610 of the Education Code is 
18 amended to read: · 
19 47610. (a) A ahart2r school shall comply with this 
20 part and all of the provisions set forth in its charter, but 
21 -is othe:wise exempt from the !ff. s ge>¥eming aeheel 
22 ell'ie!S the Education Code except all of the folloWing: 
23 ~ 
24 (1) As specified in Section 47611. 
25 ~ 
26 (2) As specified in Section 41365. 
27 ~ 
28 (3) All laws establishing minimum age for public 
29 school attendance. 

· 30 {b) In the event rhat the requirements applicable to a 
31 charter school set forth in this pan conflict with aey 
32 reqviremenis applicable to a charter school loc.ated in any 
33 other part of the Education Code, this pan shall control. 
34 SEC. 3. Notwithstanding Section 17610 of the 
35 Govemment Code, if the Commission on State Mandates 
36 determines that this act contains costs mandated by the 
37 state, reimbursemem to local agencies and school 
38 districts for those costs shall be made pursuant to Part 7 
39 (commencing with Section 17500) of Division 4 of Title 
40 2 of the Government Code. If the statewide cost of the 
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AB 842 -4-

1 claim. for reimbursement does not exceed one million 
2 dollars ($1,000,000), reimbursement shall be made from 
3 the State Mandates Oaims Fund. 

0 

. NO. 054 P. 6 
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JUL. 13. 2000 4:40PM GIRARD & VINSON 
PROOF OF SERVICE 

Test Claim Name: Charter School Collective Bargaining 
Test Claim Number: CSM-99-TC.OS 

I, the undersigned, declare as follows: 

- NU. 0;4 P. I 

I am employed in the County of Caltta Cbsta _State of California, I am 18 years of age or 
older and not a p~ to the within entitled ca.use; my business address is 1676 N. Califo~ 
Blvd., Suite 450;-tJamut Creek, CA 94596. 

On July 13,2000, I served the attached recommendation of the Department of Finance in said 
cause, by facsimile to the Commission on State Mandates and by placing a true copy thereof: 
(1) to claimants and nonstate agencies enclosed in a sealed envelope with postage thereon 
fully prepaid in the United States Mail at_ Sacramento, California; and (2) to state agencies in 

. the normal pickup location at 1676 N. ~ mvd, 9.Ii.te lfJJ ~-Mail Service, addressed as 
follows: 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

E-8 
Department of Education 
School Business Services 
Attention: Scott Hannan 
560 J Street, Suite 170 
Sacramento, CA 95814 

Sixten & Associates 
Attention: Keith Petersen 
5252 Balboa Avenue, Suite 807 · 
San Diego, CA 92117 

W estem Placer Unified School District 
Attention: Jay Stewart 
1400 First Street 
Lincoln, CA 95648 

B-8 
State Controller's Ofiioe 
Division of Accounting & Repomng 
Attention: Paige Vorhies 
3301 C Stree:t, ROom 500 
Sacramento, CA 95816 

Educalion Mmldated Cost Net9iork 
_ CIO School Services of California 
Attention: Dr. Carol Berg, PhD 

- 1121 L Street, Suite 1060 
S~ento, CA 95814 

rat:hcyn Ra:l~ 
Iep:a:bnalt of F:inm:e 
915 L Street - . 
S'e• 1'mea:o, C'A 95814 

I declare under penalty of perjury under the laws of the State ofCalifom.ia that the foregoing 
is true and correct, and that this declaration was executed on.llly 13, 21JIJ , at~ Cteek,. 
California. -j) 

·- ~ :4); 
~.:::::;~~-=~·~.~~~_i..~~~~..6~~·:=~=~-~·~:=!ic:._ 
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STATE OF CALIFORNIA 

·coMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 

MENTO, CA 96814 
E: (816) 82:>-3562 

. . (918) 446·0278 
E-mail: oemlntoDasm.oa.gav 

April 6, 2006 

Mr. David Scnbner 
3840 Rosin Court, Suite 190 
Sacramento, CA 95834 

EXHIBITD 
ARNOLD sc ...... _ .. ____ ,,, .--·-.. ·-· 

And Interested Partie3 and Affected State Agencies (See Enclosed Mailing List) 

~: Draft Staff Analysis and Hearing· Date 
·Charter Schools Collective Bargaining (99-TC-05) . 
W estem Placer Unified School District, Claimant 
Education Code Sections 47605, subdivision (b)(S){O) and 47611.5, Government 
Code section 3540, et seq., Statutes 1999, Chapter 828. · 

Dear Mr. Scribner: 

The draft staff analysis of this test claim is enclosed for your review and comment. 

Written Comments 

AIJ.y party or interested person may file written comments on the draft staff analysis by 
Thursday, Aprll 20, 2006. You are advised that comments filed with the Commission 
are required to be simultaneously served on the other interested parties on the majling 
list, and to be accompanied by a proof of service. (Cal. Code Regs., tit 2, § 1181.2.) If 
you would like to request an extension of time to file comments, please refer to section 
1183.01, subdivision (c)(l), of the Commission's regulations. 

Hearing 

This test claim is set for hearing on Thursday, May 25, 2006 at 9:30 a.m. We will notify 
you of the location of the hearing when a hearing room has been confirined. The final 
staff analysis will be issued on or about May 11, 2006. Please let us know in advance if 
you or a rq:iresentative of your agency will testify at the hearing, and if other wi1nesses 
will appear. If you would like to request postponement of the hearing, please refer to 
section 1183.01, subdivision.(c)(2), of the Commission's regulations. 

Please contact Eric Feller at (916) 323-8221 with any questions regarding this matter. 

Executive Director 

Enc. Draft staff analysis and attachments 
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ITEM 

TEST CLAIM 
DRAFT STAFF ANALYSIS 

Education Code Sections 47605, subdivision (b)(S)(O) and 47611.S 
Government Code section 3540, et seq., Statutes 1999, Chapter-828; 

Charter School Collective Bargaining (99-TC-05) . 

Westem Placer Unified School District, Claimant -

EXECUTIVE SUMMARY 

STAFF WILL INSERT TIIB EXECUTIVE SUMMARY IN TIIB FINAL ANALYSIS. 
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STAFF ANALYSIS 
·Claimant· 

Western Placer Unified School District 

Chronology 

11129199 

06/13/00 

07/13/00 

07/24/02 

07/29/02 

04106106 

Background 

Test Claim filed by W estem Placer Unified School District, ClaimBnt 

Department of Finance submits comments.on the test claim 

Claimmit submits rebuttal comments on the test claim 

· Claimant requests postponement of the hearing on the test claim 

Commission staff grants postponement request 

Staff issues draft staff analysis on the. test claim · 

Charter schools are publicly funded K-12 schools that emoll pupils based on parental choice 
rather than residential assignment. In order to. encolirage innovation and provide expanded 
educational choices, 1 charter schools are exempt from most laws governing public education.2 

California was the second state in the nation to authorize charter schools in 1992, and they have 
steadily increased in number and enrollment since then.3 

. 

The test claim statutes subject charter schools to the Educational Employment Relations Act 
(BERA) or ''Rodda Act. "4 Enacted in 197 5, the BERA gov~ labor relations in California 
public schools with the stated purpose as follows: 

It is the purpose of this chapter to promote the improvement of personnel · 
management and employer-employee relations within the public school systems 
... by providing a uniform basis for recognizing the right of public school· 
employees tci join organizations of their own qhoice, to be represented by the 
organizations in their professional and emp1oyment relationships with public 

1 Education Code section 47601 includes these reasons, among others, in the Legislature's intent 
behind establishing charter schools. 
2 Education Code section 47610. Exceptions to the exemption in section 47610 include teachers' 
retirement, the Charter School Revolving Loan Fund, and laws establishing minimum age for 
public school attendance. Other areas in which charter schools are subject to the Edueation Code 
·include pupil assessments(§ 47605, subd. (c)(l)), and teacher credentials((§ 47605, subd. (1)). 
3 Office of the Legislative Analyst, "Assessing California's Charter Schools" (January 2004); 
See <http://www.lao.ca.gov/2004/charter_schools/012004_charter_schools.htm> [as of 
January 13, 2006]. 
4 The BERA is in Education Code section 3!\40 !'It seq. (Stats. 1975, ch. 961, eff. July l, 1976). 
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school employers ... and tO afford certificated employees a voice. in the 
form.Ulatiion of educational policy.5 

·· . 

The BERA creates a process for groups of scllool district employees that share a 'ccimmufilty of 
interest' to organize and become represented by an employee organization (or union). 6 The 
BERA also defines the issues that maybe negotiated between the.school district.and the 
employee or~i'lStion, 7 l!D.d defines the rules for negotiations,8 mediation,~ :and dispute ·of 
grievances.1 It also .establishes the·Public Employment Relations Board (PERB)11 to administer 
the BERA and referee labor disputes. 

The Teet Claim Statutes . . 

Bduca#otrCOd.e secti.on;47605, subdl~ion (6)(5)(0)12 requires ea.ch charter school charter to 
contam; "[a) declaration· whether or not the clµuier school shall be deemed the exclilsive public 
school employer o:f i:he employees of a chiirier school°. ... " 

Education Code'section 47611.5 was also· adfuid by.the test clain:i legislation. SubdiVisioii. {b) 
states, ''If the. chatter s;chcfolie not so d•ii a public scb.Ool employer,· the school districtwiiere 
the charter is;locai:ea shall be de0ined the p*~~~ school employer for the. putp.oses .~ftthe . : , , . 
BERA]." Subdivision (f) of section 4761 l':S reqhlres, ''By MaTch 31; 2000, all eXiSting cbafter 
schools .... [to] declare whether or not th~y shall be deemed apulllic school ~lC>YeJ::·i~L 
aCS,<>rd.!f ce wi~ m,\iQjvi,$ion (b), m;td 9'1Ch.declaration. shall not be materia)Jy inQODSi,st!mt with 
thfc~." Sub!iiviB.~<>n (c) ~fiµ~s ~e B¥QP~ 9f~eµ.:t,3tj.QJi to include ~cipline.a,nQ. . . . 
dismissaj of c~ s~hool "elliployee~ "if tii~.9~ . ; . _dg~~ ~pt llp~ that it~ coniply with 
those statutes and regulations ... that establish and regulate:ienU're Or a merit or civil serVice 
system.-". · · · 

ni,e mdlA, i~1 Governmeµt <$4esectiqri.3,i,40.l, subdivisi~.(k), a8 amend.ad by the test cWm 
le~.l!lti~i:i. defines "p-qplfo scJiool emplciye( as ''the govenri,ijg boanlof a schooldistrict, a. · 
school Oistriqt a counfyJ:ioal'.4 of edl,tgation, Qr .a counfy ~tende.D.t of schools, or a c~rter 
sc~oolihat has .~e,claredttself a py,ql(b .s9hoai emplqyer pu~-rH9rit tO S!Jbdi~ipnfk).:of Section · 
47611.5 of the Education Code." (ItiiliciZed text added by Stats. 1999, ch. 828.) · · 

R.6iated Commission Decisions on Cba.rter.Schoo~s 
On May 26, 1994, the Commission heard, end decided a rel~ test claim: Charter Schools, · 
(CSM-4437). 13 The Commission found that Statutes 1992, chapter 781 (Ed. Code,§§ 47(:i05 & 

5 Education Code section 3540 

· 
6 &fucaticin Co~ section 3543. 
7 Education Code section 3543 . .i. 
8 EducatioI[l Code section 35i:l-3.3. 
9 Educlltion. Co® ~ection 3548. Impasse procedures are also in tl;iis section, 
10 Bduca1:fon Code'secticiri 3543'. 

,1; " . . ... : 
11 Bduca#.C>P Code sectio,p. 3 541. , e 12 References herein are to the Education Code unless otherwise indicated. 
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4 7607)_ imposes a reimbursable state--mandated program on school districts for new act:i.Vities 
related to initial charter school petiti0ns, and for monitoring and evaluating the petfomiance of 
charter.schools pertainjpg to the revision or renewal of approved charters. · 

. ' 

On November 21, 2002, the Commission aciopteQ. its Statement of Decision for the Cha11ter 
Schools 0 test claim (99-TC-03) finding that Statutes 1998, :chapters 34 and 673 .(Ed: Oode, 
§§ 47605, subds. (j)(l).& :(k)(3),.47605.5, 47607, & 47614} impose reimbursable state-mandated·· 
activities.on school·dislrlcts and/or coup:ty offices of education activities1related to reviewing · · 
renewal petitions and permitting charter schools to use school distript facilities: 

On December 2, 2003, the Commission adopted consolidated panimeters and guidelines for'the 
Charter. SchoolS and Chq.rter Schools II cll;cisions. School ~cts Jll!l.Y chm;'ge a f~ from one to 

. three p~enfofthe ~~ schoQI's l"o/enu~ for "superviBQrial oversighr.' of the charter scb.601. 1
" 

This fee is a recognized offset in the Charter.Schools pa:@rrJ.et.ers and guidelines. · · 

The Commis~on is scheduled tO hear the Charter.S~~opls_ 111 test claim ts at the April 2006 
Comllrission h~! the results of which will b~, ~in the :final staff analysis .. The 
Charter "Stzhoo.~ Ul claim, !illeges vario~. ac;tivities ~~~t:Cd. to c~ school funding· end · 
accquntabili1;y, ~ w~ filed on behalf of both s~oi;iLdistricts and charter schools. 

Related Commission :Ji>ecisiom om. CG}!ective BBl!gaining!EERA 

In the Coll~i::llve Bdfgaini1ig statement 'of deciiiiOn, the 'Bolitd of ~trol determined that Statutes 
1975, chaPtet 96i (~t:d~~R..!>..) ui \\ reµn,~µ?sab1e rt\~nlliite: Plirame~ m1d gtiiaellii~s were· 
adopted Oclober 1'980, and ame.tid6tl SeVm tinieifb6fote:the decision on the next related cl.aim: 

• • 1 • •'. ' t -'! •• ··'1 • ~ ' . . . . 

Collective Bargaining Agreement. D'iS'clO'&Ure (97-TC:-08). · 

In April 1998, the Commisaj.on adqpted the decision for the Collective Bargaining Agreement 
Disclosure (97-TC-08) te8t 6ieim Th.6 COmnliSsion fowd that Govermlierit Code ·section 3 54 7 .5 
(Stats. 199l; ch. 1213) anci cDE ~imient AdVi.Bor)'. Q2'.'0(ll±i.pos~ a reiiri.b~able mancliite. 
for req;:µring K-14 sciho61 distrfot8 tci pUblicly discloSing t'he ·major pi:OWiione cif all oollecitive 
bargalriing agreements after n:egotlalid~. but before the agreenieDt b"ecomes binding~· 

. ·~ . . ' . 

The parameters and guidelines for Collective Bargaining Agreement Disclo"SUre (97-TC-08) were 
adopted in August 1998, and consolidated with the Ciillecttve Bargaining parameter!i and· ' 
guidelines. The reimbursable. activities. in .the consolidated parameters. and guidelines cEin."be. 
sumniarized as follo'w.s: · 

13 Charter Schools (CSM-4437) Statement of Decision adopted on July 21, 1994; parameters and 
guidelines adopted on October 18, 1994. · ' 
14 Education Code section 47613 (former section 47613.7, added by Stats. 1998; ch: 3.¢);·· · 

IS Filed on Education Code Set:tion641365, 476oS; li\ibdivisions (b),(c),(d), G) and (1), 47604.3, 
47607, subdivision (c), 47612.5, 47613 (former§ 47613.7), and 47630-47664; Statutes 1996; 
Chapter 786, Sta~tes 1998, Chapter 34, Statutes 1998, Chapter 673, S~tute!l 1999, ~~~r 162, 
Statutes 1999, Chapter 736, Statutes 1999, Chapter 78, California Department ofBdu.catiori. · 
Memo (May 22, 2000). · ... : ·· ' 
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"'" ,1,,.,. 

1. Determinatiori of appropriate bllt'gaining Ullits for representati.ori md 
determinatiori oftq.e exclusive repres~tatives. 

a. Unit determination 

b. Petermination.of.the exclusive representative. 

2. Eiectioris and deCertificati.on;~ections of unit represemat:ives are . 
· ~TeimbW:sable iri the eveil't the PUblic.Bmpio}imeil.t Relations Boatd · 
~ that a queBtiori ci( tepreserltiiti.cin exis~ anci' orders an election. 
'held by secret okliot. ' ' 

; 

3. Nego~ons: reimbursable functio~ include - receipt of exclusive 
representative's mitlBJ, contract prQ}loslil, holi;ling of public hearings, 
pi-oVfd,!n.g a reasonal;>le Dl1Il1.ber of copies. of the eiQ.Ployer' s proposed 
contra.cl t.O t®, public, cievelopmen+ im.cl presentatj.on of the initial district 
co~'. propos~. negotiation of the 'contract, reproduction and 
distribUtion of the final contract agreem.eJ'.lf,. : . · . · 

4. lmp!lSse proceedings 

a. :Melliatfon · 

b. Fact-finding publication of the findings of the fact-finding panel: 

5. Collective bargaining agreement disclosure 

6. Co~ .~tioh' ~ ~@ft'!dicap9µ,'of C(!ntract ~ti~ either by . 
atbjtrati.on or litigation. ' R#inµ,urSable •ons inclllde grievances and 
admiiiiSttation 8Ild enforcement of the cc>ntra.ct . . - . . ·~· : ' . . . . - ' · .. 

7. Unfair labor practice adjudication process and public notice compJaints. 

1n another related decision a:dopted in Deceiiiber· 2005, the Agency Fee Arrangements 
StaterilentofDeoisiOn (CSM OD-TC-17, 01-TC-14), fcitind that'a portion of'the BERA (Gov. 
Code, §§ 3543, 3546 & 3546.3·; Cal. Code Regs, tit. 8'§§ 34030 & 34655) arid itS reg'ulations 
constitute a reimbw:sable state-mandated program on K-14 school districts for deducting fair 
share fees and PAYing the BIQciµnt 't9 ~ en;tpl.i:>Y~ ~g~tjpn, pi'(>vi~ the exclusive 
representative of a.~blip ~foye,e wfth the home a4ciress'of eaCb. memb# of.fl_J;>a:i:~aiping 
unit, and for filing witl:i, PEIUI a Ust of nim;les and job titl~ Qf perSOill! emplqy~ in the unit 

· described in the petition ·within a specified time· . _ .. 
Cl~nt Posj#.01;1, 

Claimant ·lilleges·'that the test" claim statutes itnpose a teinibursable mandate under section 6 of 
article XIII B of the California Constitution. After summarizing the test claim statutes, claimant 
states their coDSequence will be "school districts (including county superintendent$ of !!chools . 
that sponsor charter schools), or the charter school will incur the cost of collective bargaining, · 
depending upon the election of the charter school. "16 Claimant alleges the followirig acti.Vities: 

e. 16 Test Claim, page 3. 
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• On county 11UPerintendents of schools, a higher level of service as the public 
school employer is required to assu:.ined:he:.ct>llective bargaining obligations .of 
Gqvemment Code section 3540 tbrougb 3549 for charter;sch.c;iols granted under 
the authority of a county board of education when the charter school elects not to 
be the public school employer .. 'The cOiuity hoiltd will inCUr additiOnal costs of 
having to conduct a hearing for .the. ma~~ cl:u!Jlg!:l in an existing p]w.:ter. school's 
~ in order to. compJy wj~ tJie. nejv map date that all phaiter.schools~ charters 
m~l~de a decl~on. ~~~~ts.~~ as.~ public scI?,ool etp.pl~yer. ~~ough 
this is a new reunbursable activity, this cost will be covere4 under the existing 
Charter School mandated reimbursement program. 17 ' · · 

• On school ~~. a bi~ ~~.~J· of s~ce as the p$lic schoo) empfoy!l! is . 
required to aseume the collectivei batg&ining obligations of G()v~tCode 
sections 3540 through 3549 for chariet'scbocilS Witbi:i:J. theit alstrictS when the 
charter school elects not to be the '.'pubJ.ib school ~~loyer''. under SeCtiOJi. . 
47611.5. The school district that granted the chatter wil.I incut lidditiomil costs of 
havirig to conduct a bearing for'fhe material 'chmge in an existing cfullter school's 
charter in order to comply with the new mandate that all .-c~ .schools' charters 
include a declaration regarding [their] status as the public school eniployer. 
Although this is a new reimbursable activity, this cost will be cover&! under the 
existing Charter School mandated reimbUl'sement program. 18 . · 

• In those cases where the charter scb0ol declares itselfto be the "public school 
employer" ... ~e:w .~µrl!lable ~'Yi.tie~ ~, tb.e ·~~Ii~. sch.ool empl9!'er'.' 

. d to assumifthe 'collective bat"""' '· obli. 'tions of Govemmerit Code = 3546jtiiioti~'3549. fii"~adifti1f:~llif6~ ofco1iective h~glii~i,llg, an 
existing charter school is now mii:&ted to amend 'its cliartei' to inchl& its ' 
declaration regarding its stattis as a "public: school empl!JYeL"19 

AB to the colleotiv:e;D.argaining -activiti.es;·claimant alleges.activities ''that mirror those already 
allowed under the Collective Bargainlll.g,reiJ:nbursement pi:ogram ... ~o Th.us, cl~t summarizes 
the aqtivities ~d.,i,n the Collective Bargaining parameter an4 guidcilines li:sted above. 

In comments ·submitted in July 2000 in·respcinse•to·the Depar.tment·of:Finance, claimant asserts: 
' ; ': ,• • , • '•, • • • I; ' •' • ' • '• • '• -' ' , I ' ' ' ~ • I :° • • ( • . • • .> l • 

[W]here the chartef school' eleet.S wbe'the 'public 11chool 'layer' it is the 
cruu'W'~$chooi ifuii asiium~~ tiie·D.~J,roghirii or highei.iev~f ser\Tide. in that the 
chiirtei ·sc'i16B1Wfil nci* ''Ge forced to ccimply with' tiib' c01lCcti.ve bargafhing · 
obligations of the Educil.tionhl Employment R.efuticiiiEAct. · -,, ' 

· Claimant agues that charter schools that inake this election should be entitled tO r6lliibuisenient 
under the current collec;ltive bargaining mandate reimbursementi'l"Ogram. If, howwer, the . 

17 Test Claim, page 3-4. . -:- . . . 

18 Test Claim, page 4. 
19 Test Claim, page 4. 
10 Test Claim, page 4, footnote 10. 

196 

•c'. 

.. ·.-··. 

99.ic-as, .Charter Schools CoUecttve .Bargaining 
Drqft Staff Analysis 



charter school elects not to be the "public school employer' end the school district or the co~ty 
office of education assume that role, claimant st.ates that reimbursenient should occur 1lil.®r the 

' . .. . ii···.•. 

current collective barg&ining program by ameti.diD.g the plll'llJ1leteIS and guidelines "to refleet the 
additional autb.onty under ~ch this ~~ligation occurs." . · · . · · .. · . 

Claimant·tefutes· the assumption that chertCr school employees, for charter schools that elect not . 
to become:the ''public school emplo~," would automatically become part of the existing 
bargaining-uni~, so no ·additional costs would be incurred..· Claimant st.ates that this would occur· 
in some cases by agreement ofthe·parties; "however, inmost cases the charter schools~. 
empk1yees will not have community of interest with school district employees and will not 
become part of the school districts' bargaining uaj.ts. Clajmf!1]t incluqes wit!;!. i:t:I! pomments f!. 
copy of Ass~l:>ly-Bijl No. 842 (Migden), a bill that w!iB" intrOc:juced ill 1999 but Ii.at~ that 
would have required charter school .employees to be ID.eluded hi existing bargaining ui:iitS. · 
Claimant attaches Assembly Bill No.- 842 (bereafter.A!B 842) to show that the legislative intent 
was not for charter employees to join existing bargaining units~ Thus; ·clairilBtltargiies tb:at "in 
most cases· local ·educational agencies would incur costs as outlined• in the collective bargaining 
mandated ·reimbursement program for all additional activities assumed with these new 
batgaining units {if formed).... · 

State Agency Positl.on 
·.: .".:.: ., ~ 

41 cOmm.ents submitted in June 2000, the Department of Finance (Finance) st.ates, 

If a charter school elects [not21
] to be the public school employer of its employees 

for BERA purpose, and.the charter school employees are subsequently placed in 
the same bar.g"ining units with whicl:J. the county office of education or school 
district currently negotiates, the Department of Finance believes no additional 
State-miniiated costs would be incirired. 

Finance goes on to comment, "[iJf; howwer, a c~ school .~q~s itself, the exclusiv~ public 
.: s,qh9ol employer of.its employees .and, as a oonseqi,ience, new bargaining ~ts are established 

with which the co.µncy office of ~q,ucation qr. school district must condu~ negc;itiations, we do 
believe addition~ state-mandate4.costs may )le.incurred.". · 

No other state agencies s.ubniittea comments on the claim. · 

21 AB noted by claimant,· Department of Finance comments include a numb~ of.typos that lead t.o 
contradictc;>ry st.e.teIJ;Len1x· This IUlal~is is based on a reasonable mterpretaticin of those . 
comments as read'by the claimant to ili.sert the word "not" int6 the ~-sentence of the folirth full 
paragraph of the Department of .Finance comments. ·The ,eentence·should read, ''If a charter 
school elects not to. i!!e the public school employer;· .. " · 
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DisCUBsiOD 

Th~. ~.ha~e f?un.d that ~cle XIII,:ij~ section 6 "<;>fth.e Califo~a Constitution22 reco~s 
the State c6nstitutional restnctions on the pOWCI'!I oflocal g<;>ver;i;i:ment to tax and spend. "Its 
purpose is to preclude the state from shifting :firuuicial re8pons1bilitY for ca.trying oiit 
govemmeiital functions to local agencies, which-are 'ill eqtiipped' to assillne increased fiiiancial 
responsibilities because of the taxing arid spelidirig· funitations that articles :xm: A-end XIII B 
impose. •t24 A test claim statl.l'OO er executive order may impose .ii. reimbursable state-man&tetl· 
program if it orders or commands a local agency or· school district to engage in an activity ot 
~k~ ' .·· ' 

In addition,, !Jie ~ actiVity or.ias'k P1uat be -~ew' oonsti~g a ''new pro~" or it m~ 
create .a ''high.er level of service~· over the p~Viously required level of service. . 

. - . ' 

The coum·have defined a "program" subjeotto:articleXIlI B, section 6, ofthe·California 
Constitution; as one.that carries out the governmental function of providing public services; or a 
law that imposes unique requirements on local agencies or school distriGts to implement a state 
policy, but does not apply .generally to all residents and entities in the state. 27 To .determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the te.st claim 

22 Article XIIl B, section 6;· Su.bdivision (a), (as amended in Noverilber 200:4) provideS: . ~:. •" 

(a) Whenever th~ Legislature or any state agency mandAtes a ~ew_prQgra,m or 
higher level of service on any local government, the State eball provide a 

' !itibverttiOn 'ciffundS'tci ieinibUrse that'lcical govemmerit fcir the c6Bts' o'f the 
pr'o'gmm or iricreased 'level of service, excepttbat the Legislati.tre may; but need 
not, proviae··a: mbverition of fundsfor the folloWiri.g maii&tes: · (1) Legislative · 
mandates requested by the local agency affectea (2) Legislati6n deµning a new 
crime or changing an existing-definition,of a erime. (3) Legiswtve mandates 
enacted prior to January 1, 1975; or executive orders 0r regulations initially 
implementing legislation enacted prior to January 1, 1975. 

23 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 
30 Cal.4th 727, 735. 
24 CountY of San Diego v, State of California (County of San Diego)(l997) 15 ·CrUAth 68, 81. 
25 Long B,each Unified $clioo1 .. ~t. v. state ofCa!iforn.ia (I.990) ~~. Ca1J>.pp.3d t*:5, 1 i~,. 

: . " ·. ' ' 

26 San Diego Unified School 1}.ist. · v. · OommiBsion on State Mandates (2004) 33 Cal.4th 859,~ 878 
(San Diego Unified.School Dist.); Lucia Mar Unified School Distri.ct v. Honig' (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 

27 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirmin~ the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia.Mar, supra. 44 
Cal.3d 830, 835.) . 
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' 
legislation.28 A "higher level of service" occurs when the new "requirements wc;e intended to 
provide an enhanced service to the public. "29 

. · . . 

Finally, tbe newly niquired activity or increased l~el of service must impose costs. mandated by . 
the~ ' ·. . ' 

The Coniiniiision is vested with exclusive authority to adjudicate disputes over the eXistence of · 
state-mandated prograins within-the meaning of article xn;r B, sectiori 6.31 bi mliking its · · · 
decisioris, the Commission must strictly conBtnie article XIlI :B, section 6 and ncit apply it as llii ' 
"equitable remedyto elite the perceived unfeirnee'!i resulting frorii' political decisions bn fun9in,g 
priorities. "32 " · · : · 

Issue l: Is the test claim legislation subject to arlicle XIII B,.section 6 of the 
Ciillf~mta Constltution? 
' ' 

A. Are charter schools eligible claimants? . ' 

The test claim statutes include, in.addition to the Education Code sta:tines pleii'by'claimant, · 
Government Co~ section 3540 et s~., the Educational qlo~ent Relations Act. (BERA) .. 
Because,the ~oaldofCoAtrol (i:heCo~eion's predecessor) already adjudicated the BERA.in .. · 

. the Collective Bargaining test claim, as -discussed above, this .analysis of the BERA only applies 
to charter schools because the Commission.does not .hav~ jurisdietion.1o recoilsider the original ·,. 
BERA test claim. 

Education Code·sectien 47(iU.5, subdivision (a), states thatthe~RA applies to charter schools. 
.. Under subdivisions (b) and ( f) of this .s~en, as added by the test claim I~gislation, "all existing 
: charter schools must dfl~lare whether or µqt they sliall pe deemed a public school employer ... " 

and ml.ist do so·b" Mafuh 3f2000. Therefore the fim art of the anal . "mide:fissue 1 . y ' '.l "' "' ' ' . ' . ·-· . ' p . ' -, ' 'YBJB .... 
addresses wJi6f:ber:1:Q.e!ie'aCtiVities are subject to aI:ticle xhr :B; eectien. 6."."her~d#e charlex: ecliopi' 

" bas declare4 i~elf t<»be'tlie ~lie schc>ofCm.pio,yeI'.'. ,i'he second~¥. ofthci ani!I)rSiS ~~-~-es' · 
. ·whether these actiVitieis are subject tO article xnt:s;· section· 6 where'the school district is' fJie 
' .public school employer, · ' ·· · · · · · . : ·. . . · 

. . . ,. - . - ·. . 

28 San Diego Unified School J?i,st., supra, 33 Cal.4th.859, 878; LuciaMar;.supr.a, 44.Cal.~d 830,. 
835. ' . ' 

· 
29 San1Diego T:Jnified School Dist;, supra, 33 Cal.4th 859, 878. 
3° County of Fresno v. State of California (1991) 53 Cal.3d482, 487; County ofSonoma.v. · 
Commission on State Mandates (2000) 84 Cal.App.4th 12R5,;1284 (County ofSo'f'l,q!'71a); 
Government Code sections 17514 and 17556. . · · · · 
31 Kinlaw v. State of California (1991) 54 Cal.3d 326; 33l-334; Govei-nmenfCode secti~ns 
17551, 17552. . ' 
32 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45Cal.App.4th1802, 1817. 
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Charter School as "Public School Emplover" e 
By way of background, charter schools are formed through a petition signed by either (1) at least 
oneL.half Of the parents of the pupils that the chartet school estin:iates will enroll in the school in 
its first year of operation, or (2) at least.o~e-half of the number ofteac:hers that the charter.school 
estimate$ will be employ,ed at .the school duririg its first year. 33 Charters are submitted to. a 
school district f9r •approvai Qt deni~. 'Qi.e distriqt mUst approve the charter unless it ~s 
specified written :findings regardi,ng defects· iii the petition, the proposed program, or charter. 34 If 
the district denies the petition, petitioners can appeaLto the county office of education or State 
Board ofEducation.35 In certain situations, petitioners caii apply for a charter directly to ·the 
county office of education36 or Sta~ Board ofEducation.37 · · 

Finance co~ents, "[i]f, ho~ever, a chllrter echooi ~c~ i~e:lfj:he ex~lusive:public schooi . 
employer of its employees and, as a consequence, new· bargainlli.g units are establlShed w,ith 
which the county office of education or school district mtist•oo:tiaiici riegotiatici:iis, we ddi:lelieve 
additional state-mandates CO$ ~y be inomred." · 

j ' 

Claimant does riot address the issue directly, but states fu rebuttal to Firiance' s comments that if 
''the·Oharter school eleli:ts tO be the "public school employer" ifls the charter schooHlmt llsSUm.es · 
the new program-or'l:iiglier level-of service in that the;charter school will now' be foreed to 
comply with the eollective·bargaining obligations of the Educational .Employment Relations 
Act.". [Emphasis in original.] 

As discussed below, staff finds that llb.ere· is not a st.ate mandate subject to article XIII B; 
section·ti when charter:schmois are deemed public schooh:inpldyers. 

In the K~ Hig~_ ~dff tii .i;>~~:.c::ase;g~ the Cauforaja'$.~#,mi: Comt co~i~'whether school° 
districts have ari~tto.;r:eD:nb~eti;ient for costs~ C?ptilJi.l)'il)g Witp:•t:clfy..notice ani;l agenda 
~~f:S for,. v8ri.CIBS,·~uc~~qp-re1a~ .Pr6~ #lat are fundeq.:Qy, lbe ~.~te m1,4. federiµ . 
gov~ent: Th~. c0~11t h~d .tJ:i~f in ei~tof,tjie.Jnrie .pro~; at issue, the, claimBitJs w~ p.ot . 
entitled to reim:btirsement for notice and ageilda costs because district parti.pip~tion in.tl:i;~ ... 
underlying progrilm was voluntary. As the court stated, "if a school district elects to participate 

. in or continue participation in any underlying voluntary education-i:'elated funded program, the 
district's obligation to comply with the notice and agenda requirement related.to that program 
does not constitute a reimbursable mandate. "39 . · . 

33 Educ~tion"C6ae section 47605, subdivision (a:)(l). In the case of an existing ptiblk school 
conversion to a charter school, the petition must be signed by not less than 50 p~ent of the 
permanent status teachers currently employedatthe schoel(Ed. Code,§ 47605,. subd. (a)l'.l)). 

34 Educatiqn Code section 476-05, subdivision (:b). 
35 Education Code section'47605, subciiViSioii"Gf· 
36 Education Code sections 47605.S and 47605.6. · 

: ... 'i. ·.· : '· ·. . . . ·.·· ·. 

37 Education Code section 47605.8. 
38 Kern High School Dist.; supra; 30 C~.4th :72 7. 
39 id. at page 743. Emphasis in original. 
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·e In this case, the charter school is voluntarily participating in the charter program at issue. 
· Because charter schools are initiated ·by petition of either parents or teachers; they are created 

voluntarily. No state mandate requires them to exist Rather, the charter is more in the nafure of 
a contract than a state-hnposed mandate~· Consequently, based on the reasoning in the Kern case 
regarding voluntary participation, charters schools are not entitled to reimbursement under article 
XIII B, section 6. 

Moreover, a charter school that elects to be the ''public school employer" would be voluntarily 
subjecting itself to the provisions of the .BERA. Section 4 7611.5 of the test claim statutes states: 

(b) A charter school charter shiill contain a decilBtil.tion regai:ding whetb~ or not 
the charter school ehali be deemed the eXclusive public scnool employer of the 

·. employees at the _chBrter school for the purpcises of Section 3540.l of the . 
Government Code. [,n ... [fJJ ' · 
(f)"By March 31, 2000, all existing charter schools must. declare whether or not 
they shall be deemed a public school emple>yer jn acc.ordance .with subdi;vision 
(b), and such declaration shall not be materially Inconsistent With the charter. 

Based on the S,µpreme Cpwt's. reasoning discussed above regarding voluntary° participation. 
charter schools are not entitled to reimbursement under article XIIl B, section 6. 

GovenWient Corui section.17519 defines. "school district" for purposes of n:iandate 
reimbursement, as "an.y school district, community college district, or county BUperintendent of 
schools'.~' Thus, in ~ti.on to the reasons discussed above, .charter schools are not eligi'ble for 
reimbursement because they are not included in this definition. 

The Education Code treats charter schools as school districts for some purposes, such as special 
education. 40 collective bargaining,41 and apportionment offunds.42 And charter schools are 
deemed;achool districts for purposes of"Sections 8 and 8.5 of Article XVI of the California 
Constitution [Proposition 98 school funding,]'.':43 . , . · . · . 

These ~pies, however, underscore that charter schools are not treated as school districts for . 
purposes of mandate reimbursement under article Xlil B; section 6. Charter schools ~e not 

' mentioned in the mandates statutes (Gov. Co_de, § 17500 et seq.), nor are they considered "school 
districts" for pwposes of mandate reimbursement in the cbmter school statutes (Ed. ·Code, 
§ 47600 et seq.). And as mentioned above, except as otherwise specified, charter schools are 
"exempt from the laws governing school districts. "44 

· This exemption includes the mandli.te 
reimbursement statµtes (Gov. Code, § l 7500:etseq.). 

Charter·schools were eStablished iii 1992'(Stats.1992, ch. 781); long after'the Commission's 
statutory scheme was eriacteid in: 1984. Yet in tipite of recent amendments to artiCle XIll B, 

40 Education Code section 47604 et seq. 
41 .Education. Code sectiop.476ll.5. 

' ~ ' . r 

42 Education Code sections 47612, subdivision (c), 47650 and 47651. · ., 
43 Education Code sections 47612, subdivision (c). e 44 Education Code section 47610. 
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section 6;45 as well as both the mandates and·charter school statutory schemes,46 the Legialature 
has not amended either scheme to make charter schools eligible claimants. Because the 
definition· of"school district" :in Government Code section 17519 does not :include charter 
schools, they cannot be read :into that definition. The Commission, like a court, may not add to 
or alter the statutory language to accomplish a pmpose that does not appear on the face ofthe 
statute or from its legislative history, where the language is clear.47 · · . 

As the California Supreme Court has stated, ''Where a statute, with.reference to one subject 
[whether school districts :includes charter schools] contains a given provision, the omission of 
such provision from a :similar statute concerning a related subject; .. is.significant to show that a 
different intention existed.'"'8 Thus, that the Legislature deemed a "chiirter scliool" to be a 
school district for some purposes (such as. special ~tion for example) cannot be :interpreted to 
mean. that a "charter school" should be deemed a school district for other pmposes, such as 
mandate reimbursement The ciinission of"charter school" from the definition of school districts 
in Government Code section 17519 is significant to show a different :int~tion: that charter 
schoolB are not eligible for inandate reimbursement. 

Therefore, staff finds that charter schools are not eligible claimants. for pmposes of article 
· XIII B, section 6 of the Ciilifomia Constitutio~ nor are they.eligible claimB.nts for p1lrposes of· 
· this test claim. · 

Based on this anii.J.ysis, staff finds that the requirement for the charter sch.ool to be subject to the 
BERA, as well as .the cbartei school's charter to ¢eclate whether or ~ot the chart.er school shall 
be deemed to be the exclusive public school eiriplbyel:, and requirin.g this decla.fation by 
March 31, 2000 (Ed. Code, § 47611.5, subds. (b) & (f)) are not activities subject to article 
XIII B, section-6. 

B. School district activities 

School District or Countv Superintendent of Schools as ''Public School Emnloyer'' 

Education Code.section 47611.5, subdivision (b); states, ''Ifthe charter school is not so deemed a 
public school employer, the school district where the .charter-is located shall be deemed the 
public school employer for the pmposes of Chapter I 0. 7 ... [the BERA]." Since the Legislature 
has made the school district the default public school employer if the charter sch~ol elects not to 

45 In November 2004, Proposition lA was enacted to amend article XIII B,"'section 6, so that 
school district manda,tes are treated differently for pmposes of mandate ~ension, as welLas 
mandates that "provide cir recognize any procedural or substantive p~ction, right, benefit,. or 
employment status of any local government employee ... or ... local government employee 
organization." (Cal. Const, art. XIII B, § 6, subds. (b)(4) & (b)(S).) · 
46 For charter schoois, :in addition.to the test claim statutes, see e.g., Statutes. 2003, chapter 892. 
For the Commission, see e.g., Statutes 2004, chapter 890, Statutes 2002, chapter 1124, and 
Statutes 1999, chapter 643. 
47 In Re. Jennings (2004) 34 Cal. 4th 254, 265. 
48 Id. at page 2 73. 
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be tlie employer, the issue is whether doing so triggers mandated school district activities under 
article XIlI B, section.6. · 

Claimant alleges the activities that mirror those listed in the Collective Bargaining parameters 
and guidelines are reinibmsable for charter school employees: determination of appropriate 
bargaining units, elections and decertification of elections, negotiations, impasse proceedings, 
collective bargaining agreement disclosure, contract administration and adjudication of contract 
disputt:s, and unfair labor practice adjudication proc~ss and public notice complaints. 

Staff finds that the test claim statutes impose BERA (collective bargaining) activities on school 
districtB (or county superintendents that act as school districts49

) fut charter school employees. 
Therefore, staff finds that the" test elaim legislation is subject to article XIII B, section 6 when the 
school district acts as the.public school employer, (forpmposes of the BERA) for charter school 
employees.50 

. . . 

Claimant alleges, as to county superintendents of schools, a higher level of service as the public 
school emplqyer that is required to assume-the collecti:ve bargaining obligations of.Government 
Code section 3540 through 3549 for charter schools granted under the authorify of a county 
board .of education when the charter school elects not to be the public school employer. . 

Although a colinty board of education may grant a charter petition, 51 and may be a 'public school 
employer, '52 the test claim l!tatute does not expressly apply to county boards of education. Tb.ere 
is no pfuvision under section 47611~5 for a county board ta be assigned the-public school 
emploJer role. According to section 47611.5, subdivision (b), either the charter school elects to 
be the public school emplo.yer, or the school district becomes so by default. Therefore, staff 
fin~ ~ clam,iant'. s all~~f?cl activity for coun:t)' boards of education iS not a mandate subject to 
article XIlI B, section 6. ·. 

: ' 

'l'":' . 

49 Edu~~tion Code section 3 5160.2 states, ''For the purposes of Section 35160, [regarding .the · 
authority of school districts] "school district" shall include county superintendents of schools and 
county boards of education." · · · · · · · 

so On page 4 of the test claim, in footnote 9, claimant states the "school district that granted a 
charter will incur additional costs ... to conduct a hearing for the material change in an existing 
... charter ... to comply with the new mandate that all ... charters include a declaration regarding 
[their] status as the 'public school employer.' Although this is a new reimbursable activity this 
cost will be covered under the existing Charter School rriandated reimbursement prognµn." Staff 
notes that the public hearing requirement(in Ed. Code;§ 47607) was decided by.the 
Commission in the Charter: Schools:test claim (CSM :443 7). CJajmatit1s footnoted comment 
appears to be an cibserV"ation. =Beeause claimant alleges neither-section 47607, nor activities .. 
based on it, staff makes no ·:findings on the hearing. activity. 
51 Education Code ii~btions .476b5,)uod.iVision G)(l), 47605.5 and 47605.6. 
52 Government Code section 3540.1,.subdivisio~ (k). . . 
53 On pa~e 4 of the test claim, in footnote 8, claimant states that the "~ounty board of education 
... will incur additional costs of having to conduct a hearing for the material ch8nge Di an 
existing ... charter in order to comply with the new mandate that all ... charters include a 
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Findings on denial. 

Claimant pleads section 47605, subdivision (b)(5) which requires written :findings when denying 
a charter petition. In subparagraph (0), the :findings must state, when applicable, that the petition 
·does not contain a reasonably compre~ive description of "A declaration whether or not the 
charter school shall be deemed the exclusive public school employer ofthe employees of the 
charter school for purposes of the [BERA]." . 

Although this statute merely describes a provision that the charter must contain, it also requires 
school districts to make a written :finding when denying a charter for lack of this public schoql 
employer declaration. Although preexisting law required written :findings on denial, the plain 
language of section 47605, subdivision (b)(5)(0) adds the lack of a public school employer 
designation as another potential reason for denying a charter petition. Therefore, as a 
requirement imposed on school districts when making applicable :findings,· staff finds that section 
47605, subdivision (b)(5)(0) is subject to article xm B, section 6. 

Although. in the Charter Schools filtest claim (99-TC-14), the Commission found th.at making 
written findings on denial of a charter is a reimbursable activity, the statutes pied in that claim 
did not contain the public school employer declaration requirement of subdivision (b)(S)(O). 
Thus, staff finds that it has jurisdiction over this test claim statute, because subdivision (b )( 5)(0) 
was not pled in the Charter Schools m test claim. · 

C. Does the test claim legishttion constitute a "program" within the meaning of article 
XIII B, section 6? 

In order for the test claim legislation to be subject to article xm B, section 6 of the California 
Constitution, the legislation must constitute a "program," defined as a program th.at carries out 
the governmental function of providing a service to the public, or laws which, to implement a 
state policy, impose unique requirements on local governments and do not apply generally to all 

· residents and entities in the state. 54 Only.one of these findings is necessary to trigger article 
XIlI B, section 6. 55 . 

Of the activities discussed above, only the following that are subject to article XIII B, section 6 
are now under consideration: 

declaration regarding [their] status as the 'public school employer.' Although this is a new 
reimbursable activity this costwill be covered under the existing Charter School mandated 
reimbursement program." Staff notes that the public hearing requirement for school districts (in 
Ed. Code,§ 47607) was decided by the Commission in the Charter Schools test claim (4437). 
Claimant's footnoted comment appears to be an observation. Because claimant alleg;es neither 
section 4 7607, nor activities based on it, staff makes no findings on the hearing activity. 
54 County of Los Angeles, supra, 43 Cal.3d 46, 56. · 

.55 Carmel Valley Fire Pr.otection District v. State of California, et al. (1987) 190 Cal.App.3d 
521, 537. 
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" .. ' 

• The imposition of the BERA (collective bargaining, Gov. Code,·§ 3540 eteeq.) activiti~ 
on school districts for charter schools empioyees (Ed. Code, § 47611.5) when the· diBtrict 
assumes the role of public school employer. 

' Iricluding W. written fu:J.cijngs when denying a Qha.rter p~tition that the. petitio]l does not 
co0tainareaso~ly.c9mprehen$ive de.scription of"A declaration wh~er or not~ 
charter school shall be deemed the exclusive public school employer of the employe.es of 
the charter school for purposes of the [BERA]:" (Ed Code,§ 47605, subd. (b)(5)(0).) 

Staff finds that the ~et claiµi statutes co,Il$1i~te a pro~ within the meaning of .!ll'ticle XIII B, · 
section 6. Alth~gh cQ'U,rtB hay~ genemnylie)~'tl:iat mll?dates thatli.ffect: ~pl9yee benefits do 

. not constitute a pn;ig:ninl.'W,ithi.p, the n:i.em.iliig Of arti.cleiXIII 13, seCti.on 6,56 the BERA transcends 
ordinary employee rights or"oC!l~te'. · ·· · · · 

.', . . ' ' 

For example, Government Code section 3540 speci:fically declares the EERA.'s leigislative intent: 
"It is the purpose of this chapter to , . : a:et'ord certllicated enwloyees a yoice in the formatiori of 
educationa~ppliCJI." (E#~'is 1ui4~.] Moreover~. Gov •. ent Code section 3?1~.2 of the 
EaRA inclti,~ the. follo~g: "['I'Jh~ ex~Ju.Sive represeiltlitive ofperti..:ficated personnel' has· the· 
rigl,1~·~.c~t.or;tl:Wdefi.#itlon ofeduc~#pnai o~jective!i, the d~9n c:ifth~ con~t q( 
courses and CmricW.um, ai:id the selection ofteXtbociks to.the extent SU:ch matteril Elie witlilii. ~e 
discretion of the public school employer under the law~"· · · · 

"'The courts llll,ye q¢fd tha( !li~ou8h numerous private ~cb,ocils eXist, education is a p~ly 
governmerithl.,~ction B#ci pl,llilic' e411~\liion· is ~¢by focal a.gentje~; to proVide a 

··.service to th~j:ii$1ic.57 Thus, beoau.Be the tes(c\liij:n st.il#i~s. &1.I:~cttbi;i'educiitioi:µil poliQY of 
: .school districts.~ are plip~~ $<ilioiji ~ioy¢'8 aito tb:ei{ ciiartci)cb.~91(s ), stluJ: !lll!is ~t the 
;.~est claim statiites C:Qnstitute '!- progfimj. Witblll ~e,m~g of afficle XIII B, sectic;i~ 6. 

·;·usue 2: Does the test claim legislation impose ·~··new pro~a~ or higher level ~f.servtce on 
. .;.. $.chool ~trll#&: withiJ;l the :~~g .~(.~u1~~e XIIt ~'.section 6? 

' . . . ' . . . ' ~ . ' .. 
To determine whether1the "pro.gram',l-is;new odmposos .a J;Ugher level Qf service, the test claim 

· 1egislation is·comp~d ro the legal requiremcmte <in .effect immediately before ·enacting the test 

56 In County of Los Angele.s v. State ofCtilifo~ia (i987) 43 Cal.3d·46, the eourt·held:tbat 
legislation. affording, lc~cal.·agency employees the ·silm.e. increased level of workers' compensation 
bene:fitscto employees in private orgenirstions W&Bil!l.Gt.aprograln; Likewise, in City of 
Richmond v. Commission on State Mandates (1998) 64 Cal.App.4th 1190, the court held that 
legislatjon requiring local governments to proVide death benefits to local safety officers ~der 
both the·PU.Olfo Employees RetlrentenfSystem and the workers' compei:11fat:fon sY8tem"wa8 ncit a 
program. Also·, the court in City of Anaheim v. State of California (1987) 189Cal.App.3d1478, 
1484, determined that a temporary increase in PERS·benefits to retirod employees, reaajting:in 
hi~~ Cf:l~t;ribution ~t~9,r.local ~ov~~t,,,gi~n.9~ constjtu,te.,al'!'l~~- Anr, ..4 in City pf 
Sacramenrq v. ~at_e oft:;q:lifl>r.?i!ct '.q?~O}?O.·ca,"l'.~ii'5l, ~t) ,S~omia:·sup~fQolirt ... 
~~~-~t' ~".i?ili,¥ tibetJ#iWvmen't com~iensatj9njntitecrtioti ta a ci,o/'s ·employees was~riot · 
a sem9e tp me public. · . · · · · · · 

. 
57 Long ~~~h Unifi.ed Scho.ol Dist. (1990) 225 cai.A.P~.3cl 155, ,174, . . 
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claim legislation: 58 And the test claim legislation must increase the level of govemmentaJ 
servk:e:provided to the public.59 Each activity is discussed separately. 

EERA 
The is8ue is whether- imposing the BERA on charter school emplciyees creates any new school 
district activities, thereby imposing a new program or higher level of service ori school districts. 
Staff finds that it does not. 

Finance, in its June 2000 comments on the test claim, st.ates, 

If a charter scpool elects [not~ to be the public· s6hool employer of its employees -
for BERA puipose, and the charter school· employees are Subsequently placed in 
the same bargaining units with which the county office of education or school 
district currently negotiates, the Department of Finance believes no additional 
State-mandated costs would be incurred. 

Claimant, in response to Finance's comments, states that Finance seelll.S to argue that "if the 
charter school eleets not to be the "public school en:~Jiloyer" that the school district and/or county 
office of education Will not assw:ne any additional state mandated costs." Clam~t assumes that 
Financ~-takes the position that the1fo costs would be covered by the cinTent collective bargailling 
reimbursement program. According to claim.ant: - · 

[I]n those instances where a charter school elects not to be the 'puplic school
employer' and the school district or the county office of ecl:ucation assumes thi~ 
responsibility th'at the c:Osts for collective bargainiii.g can be covered undeJ:: the -· 
current collective bargaining mandated reimbursement program. However, the 
parameters and .guidellii.es for the eollective bargaining reiIIi.bursement program 
would have to be amended to reflect the addltional authority under which this 
obligation occurs." 

• . : : . . . . ,: _.,! . , ..... 
· Claim.ant goes on to refute the asrumption that charter school emplOyees, for charter sc1iools that · 
elect not to become the ·'1public schopl employer," would automatically become part of-the 
existing bargaining. units, so no additional costs would be incurred. Claimant states that this . 
would occur in some cases by agreement of the parties; ''however, in most cases the charter 
schools' employees will not have community of interest with school district employees and will 
not become part of the school districts' bargaining units. Claim.ant includes with its comments a 
copy of AB 842 (Migden), a bill introduced in 1999 butnot enacted, that would have required 
charter school employees to be included in existing bargaining ·units. Claimant includes AB 842, 

58 San Diego Unified. School Dist., supra, 33 CB.l.4th 859, 878; Lucia Mar;, supra, 44 Cal.3d 830, 
835. 
59 San Diego Unified:Sohool Dist., supra, 33 Cal.4th 859, 878. 

.e 

60 As noted hy cl~t, Dep~~t ofFmance·c~mmeD'ts inclu~e anumb~-oftypos that l~c;l..to 
contradictory state:i;neilts. This analysis _i!I based q:q._ a reas9p,a,ble mterpretation of tho.se . . . _ _ 
comments as read by the clil.imant to insert the weird ''not" into the first sentence of the "fourth full 
paragraph of the Department of Finance comments. The sentence shoilld read, ''If a charter A 
school elects not to be the public school employer ... " ... 

206 

99-TC-05, Charter Schools Collective Bargaining 
Draft Slaff Analysis 



apparently attempting, to show that the legislative intent wae·not'for charter employees to join 
existing bargaining units .. Claimant argues that "in ~ost ceses local educational agencies would 
incur cQet.ii ¥,:outlined in the .QoJl~pti:v.e..~~g. II!Ml.~ reizn~l!I'!!eµ:um,t pI'Qgl111D. for all 
additionii.J. e.Ctiviti.es assumed Vt.i.th thl!B.e.new.•bargainipg uni~ (if formed)." .. : · . .. 

Staff ci¥i!lgree~,. Otb,~ than c~aimant'e ll$&ertions61
_ and AB 842 (which was not ~),

claimant proyides nci O\'.i,dence .or legal -a,µtpority that chf!rtet"'BChool empl0,yeee, in a school . 
district where the_ c~er school is qot tlJ.e .public,sopool employer, would not join established 
collective bargaining uni.~. R,al;Q.er, the ~tu~ry scheme authorizes .the new employees to join 
the established units sci that the school district is not required to engage in new activities with 
regards to the new ch'Brter school einployee8. . . 

. . ., ·-·~ ., 

A1' to claimant's as~~ons re~g.AB '.Sfl-2,. where the Legislature simultaneously enacts a bill 
end rejects anqtber, ~.is ~ce of}egislative in~t 62 The legislative intent of AB 842, 
however, does· riot~ whetiwr c~ school ~loyees join existing;.ba,rgaiiring units. It 
merely demonstrates tlui.t.the Legislature did not enact AB 842 to force them: to do eo. Thus, · __ 
legislative rejection of A:B 842 sheds 'iittie light ori 'the i.S!lrie'of whether chifrter· schcibl empiOyees 
join existing batgal#.g ~ts: - . · - -
Therefore, staff :finq$, ~t ~osing ¢,e BERA on c;barter·sGliool employees does not create any 
new activj.ties - ang;Jhe.n?fore is not a.new program or higher-level.of service - for school 
di.stP,~):· . . . -

Findings on Denial 
'; .. 

The.next issue is whether the 'following· is· a new prognun: or.higher level of service on schaol 
districts.: including iil ~ttell finclin~. :w~ d~Y;ing a c~ petiti9n because the petition does 
notcontain a reas0Jl11b.l:y comprehensive .i;i.~scription of"/'>. declaratienw~eth~ Oii not the charter 
school shall.be ~ed. the .ex.cl~ive public ~qP,ool employer of the eJil!!loyee~ :Of the charter 
sch~ol f.~r purposes of the [BERA]." (Ed Code,§ 47605, stfud.,,(b)(S)(O).). . . · .. . ,; . 

Preexisting law (Stats. 1998, ch. 34) requires the schaol dist!;iot to~ writt~f4:idings of.fact,. 
as specified, to support denying a charte!; petitioJ;l. Preexisting law did not, however, specify the · 
lack of a public school emplciye!'iiec1ittliliori 8.s one ofthe'pose1i:ile fuid±ngs. Theref6rll, staff . 
finds that it is a new progr&m. or higher fiWei"ots&vlde fcifa ·aohool diStrict to Il'lil.ke written 
finilings of fact when C!eiiYfug a chettet petition because the petition does not oontaiii9. 
reasonably comprehensive description of"A declaringwhether or not the charter school shall be 
deemed the exclusive public school employer of the employees of the charter school for purposes 
of the [BERA]." (Ed Code,§ 47605, subd. (b)(S)(O).) Because this is now the sole activity that. 

61 AB to claimant's assertions, statements of fact are to be accompanied by a declaration tinder 
penalty of perjury (Cal. Co®,R~g~, tit. 2, § 1183.03, sy?Q.,,~~)). The record contains no.such. 
claimant declaration in its comments in response, to F:~ce; or in any gomments on. the isslie of 
charter school employees joining existing bargaining units when the school district is the public 
school employer. · · -e 62 Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3rd 1379, 1396. 
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constitutes ~new program or higherJevel of service under ,this ~ claim, it alone is coJisidered 
below. · , 

Issue 3: Does the teSt cliihli legillatioil. lmpose '"costii'mandii.tetl b:f'the state" wttliiil the 
meaning of Government Co'de liectioiJ.B ·!i7514 and 17556?. 

In order for the test claim statute to impds~ a reimbursable state-iriiind11ted prdgram uiider the 
California Cci:iistitutioii., the test claim legis1a:tioifniustifupose ·costs mandated by the state. 63 ·:tn 
additioii., no statutory ex.cep'i:ioiis J.iBted m'Govei±nmerit{::ode';iiection·17Ss6 can appfr. 
Government Code ilectiofiT1514 de:flliles '.'6oSt mandafddfby the Stiire" as ro~ri'ws: ... ' · 

[AJny hicreased cost6 ~hich ~ Iocii.I agency or sc;Qooi.4ct is ~:io ln.cur 
after July 1, 1980, as a result of any statute enacte4 on or after January 1, 1975, or 
any execUtive·oraer irilplementing a:il'.)Fstil.'fu'te eriaeted·oifofl:rfter January l, 1975~ 
which·inanciateS a new prcigram or higher le'Vel of sei:Vic!i''of iin exiBtllig program 
within the meliriilig of Section·6 of'.Atlicle XIlI B of the Califmma Consti:tu:t.ion. 

With its teat cJ,aim, clal.m~t W,es !!. ru;cl~ti~'.~~-tp.e W~ Placer Unified School·Pistri~t 
that it "will/has incurred sigrii.ficantly more than $200[64

] to implement these nmv duties. 
mandated by the state for which Western. Placer Unified School District bas not be [sicl 
reimbursed ... " . The rie\iit duties for·w1iich i.f:ciliiriiS tci have ineurteii oomthciwevet, does not 
include the activity ofmaki.ilg findingsJta'.d.ciny a ch.Brier petitioiliot laCk.· Cir decliirtition a&'to the 
public school employer (Ed. <:;:ode,§ 47605, subd. {b)(S)(O)). Thus, there is no evidence in the 
record that the claimant bas or will incur the 6ost of making this written finding. 

The Commission must·base itB :finciiJms·on substantial-eviclfm.ce·in.,the't'ecord.6~. - e 
... rsJubsmntiirl _ eVidence bas. beei1:d.efineo iri two \vays: nrit, 8.s ·eVicielice df. · 
pondefBJ)~e'iegaf·si@.i.ificlilicb' .. '. reasonilble'#i nafui:e, ·ciefu'bf( and of~olid .Value 
[citation); an:d secoria,~ iiii relevilrif evidence 'that:a rehlionable iimi4 ti:rignt B:ccept 
as adequate to support' a conchision. 66 . . . -• . - . -. ", . . . . . 

The CommiliEiioii"s fuldiiig· must be Bripported·by: · · 

... all ~evllllt ~d~ce'.in fR,e ~tit,e~ec~ coll,lif~,g hoth the evi~nce that 
supports ~~ ~Vf.\ pecisic:>n and .l;he,eyi~ce agitjnst.i~ .,ip,.,~ to 
deterinine:netb.er or nQ~ tp.e ~g~cy decis~op. is suppci~ by '!l!B:Q!!tantial 

. evi,clel>.ce.' . . _ . . , . . . . . 

63 Lucia Mar, supra,. 44 Cal.3d 830, 835; Government Code section 17514. 
64 The current requirement is $1000 in costs (Gov. Code,§ 17564, a8-amended by Stats. 2004, 
ch 890) ' .. ·::·:•·t l:'J.: . ;.1 ' ,; ;; . 

65 Top~ga ksociation for a Scenic ·cd:mmunity v. Co~ty of L_~s ~.kiet~ (~974) fl Cal. 3~ 506, 
515. G6vemment Coae section ·17559,'sti.bdivi.Sion (b),· " . , ' 

. : . "' .. . . . . -~ , . n .... :: ·- .. · . . i'~··:·-".':: .· . . · .. 
66 Desmond v. County of Contra Costa (1993) 21 Cal. App. 4th 330, 3~5~ 

67 Ibid. 

.... · .. 
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·The administrative record, including claim.ant's declaration, does not indicate that there are costs 
for inakm.g written findings on denial for laclc of a declaration in the charter as to the public . 
school employer. Therefore, because of this lack of evidence in the record, staff finds that test 
claim statute (Ed Code,§ 47605, subd. (b)(5)(0)) does not impose increased "costs mandated by 
the state" on school districts within the meaning of article XIlI B, section 6, and Government 
Code sections 17514 and 17556. 

CONCLUSION 

For the reasons indicated above staff finds that, as to the test claim statutes: 

• Charter schools are not eligible claimants subject to article XIlI B, section 6 ofthe·Caiifomia 
Constitution. Thus, the requirement for the charter school to be subject to tlie BERA. as well 
as the charter school's charter to declare whether or not the charter school shall be deemed to 
be the exclusive public school employer, and requiring this declaration by March 31, 2000 
(Ed. Code, § 47611.5, subds. (b) & (f)) are not activities subject to article XIII B, section 6. 

• Imposing the BERA on charter school employees is not a new program or higher level of 
service for school districts that are deemed the public school employer. 

• There is no evidence in the record that a school district incurs increased costs mandated by 
the-state (within the meaning of Government Code sectio~ 17514and17556).to make 
written findings of fact when denying a charter petition because the petition does not contain 
a reasonably comprehensive description of"A declaring whether or not the charter school 
shall be deemed th~ exclusive public school employer of the employees of the charter school 
for Pm-Poses ofthe [EERA]." (Ed Code,§ 47605, subd. (b)(S)(O).) 

Recommendation 

Staff recommends that the Commission adopt this analysis and deny the Charter Schools 
Collective Bargaining test claim (99-TC-05). 
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E L I Z A 8 ET H G . H 1-L L • L E G I S LAT I V E A N A LY ST 

The 2003 statewide evaluation of charter 

schools, conduc:ted by RAND, concluded that 

charte: schools were cost-effective-achieving 

academic results similar to those .of traditional 

public schools even though they obtain less state 

and federal categorical funding. This report 

summarizes the findings of this eve luatlon and 

offers recommendations for Improving charter 

;,; ,,. · ~atioqt~ 1~,&altf: · st-iITTf'!O · 
~iL f'.~V;~·~M~~B: ffiful/'. :1~~~ 

school·categorlcal block· grant and strengthen. 

·charter school ove~Jght and ac:countfiblllty. II 
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EXECUTIVE SUMMARY 
Smee they first opened their doors in fall 

1993, charter schools In Callfomla have grown 
·· In number mid steadily increased enrollment. 

Over the last decade, the state has funded two 
comprehensive charter school evaluations-the 
findings of which were released In .1997 and 
2003. Both evaluations concluded that charter 
schools are a viable reform strategy-expandlng 
famlUes' choices, encouraging parental Involve
ment. Increasing teacher satisfaction, ~anclng 
principals' control over school-site decision 
making, and broadening the. currtculum without . . 

. sacrificing time spent on core subjects .. The most 
recent evaluation deemed charter schools cost
effectlve-findlng that charter schools achieve 
academic results s!mllar to those· of traditional 
public schools even though they .obtain slgnlfl
cantly less state and federal categorical funding. 
The evilluatlon also found, however, that the 
state continues to face challenges Jn the areas of 
charter school finance and accountability. 

After summarizing tlie firidlngs of the 2003 
evaluatlqn, this report offers recommendations 
for improving charter school finance and ac-
. countability. Most Importantly, we recommend .. 
the Legislature: 

,,_ Restructure the Charter School Cat
egorical Block Grant. We recommend 

. LEGISLATIVE ANALYST'S OFFICE 

shifting 14 currently excluded programs 
Into the general block grant. shifting 10 

other currently excluded programs into 
the disadvantaged-student component of 
the block grant, and rebenching the 
underlying per pupil funding rate·s ln·a 
cost-neutral manner. 

~ StrengthBn Charter School Overaight. 
We recommend that school districts be 
permitted to opt out of charter authortz
lng, charter schools be allowed to 

choose among multiple authorizers, and 
specific safeguards be created to pro
mote stronger accountability. 

~ ModliJr Charter School FacJllty and 
Ovel'Bigbt Fees. We recommend delin
eating more clearly between facility fees 
and oversight fees, capping these fees 
(at 2 percent and 1 perce11t, respectively, 
of totBI Charter school revenues), and 
eliminating the mandate-clalms process 
for· oversight costs.· 

Taken together, these reforms would address 
many of the wealmesses the .2003 chartel' 
school· evaluation Identified and be a slgnlflcant 
step forward In Improving charter school fund
ing and ovet'Sight ln California . 
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INTRODUCTION 
In 1992, California became the second state 

Iii the c:ountty to enact ieglslatlori allowing for 
the creation of charter schools. The first charter 
schools in California opened their doors for the 
1993-94 school year and, during the past ten 
years, charter schools have grown In number 
and steadily increased enrollment To assess 
how these. schools are using their reso~es in 
educating students, the state recently funded e 
two-year evaluation-the results of which were 
released on June 30, 2003: The eviiluatlon 
deemed charter schools c:ost-effectlve-echiev
lng academic: results similar to those of. tradi-

. tion,al pubUc: schools despite receiving less state 

funding.' 
Chapter 34, Statutes of 1998 (AB 544, 

Lempert), required the Legislative Analyst's 
Office (LAO) to contract for the statewide 
evaluation. The LAO contracted with RAND, 
and the state provided a total of $666,000. for the 
evaluation. (In addllion to this evaluation, the state 
has funded three .other Independent charter. 
school studies. For a summary of these other 
reports, plel!Se see the shaded box on page 5.) 

Chapter 34 also required the LAO to report to 

the Legislature on the general effectiveness of 
charter schools and, speclflc:ally, to recommend 
whether to expand or reduce the state cap on 
the number of allowable charter schools. 

This report responds to this leglslatlve 
directive. In this report, we: ' 

""' Discuss some general similarities and 
differences among charter schools and 
track the growth of charter schools 
nationwide and In California over the last 
.decade. 

1> SummB.rlze the findings of RAND's 
charter school evaluation. 

.,.. Offer recommendations for: (1) adjusting 
the state cap on the number of allow
able charter schools, (2) improving the 
charter sc:hoo! funding model, 
(3) strengthenicyg charter school over
sight, and (4) modifying policies relating 
to oversight fees. 

OVERVIEW.OF CHARTER SCHOOLS 
Charter schools are pubUcly funded 

K-12 schools. These schools are subject to state 
testing and accountability requirements, but 
they are exempt'from many laws relating to 
·specific education programs. Because of these 
exemptions, charter schools have greater fiscal . 
and programmatic fleidbUtty then traciltlonal 
public schools. This expended flextblllty was 
Intended to promote innovation In local educa
tion practices. Charter schools also were ln· 

tended to expand sfudents' educational options, 
thereby generating competition and enhancing 
Incentives for traditional public schools to make 
educational Improvements. 

214 
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=-- Provide some background Information 
on charter schools In Califomla-lnclud-
. Ing Information on chartering authorities, 
types of charter schools, differences 
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among charter schools' general modes 

of instruction, and charter school 

finance. 

LE G I SLAT IV E A N ALYS T ' S 0 F F l·C E 

.,.. Swnmarize eight especially significant 

charter school laws. 

.,.. Track the growth of charter schools 

nationwide and In California. 
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THE "BASICS" OF CHARTER SCHOOLS 
IN CALIFORNIA 

lii this section, we provide some basic 

bat:kgrolllld Information about charter schools 

ln Callfornia 

School District Board Most Common 
Charter Authorizer. Since the inception of 

charter schools, 2SB government agen~ies have 

authorized (or officially granted) charters In 
Callfornla. These charter-granting authorizers 

consist of the SBE, 23 county·school boards, 

and 234 school district boal'd!J. School district 

boards have authorized the WIBt. majority of 
charter schools (87 ·percent). Most charter 

authorizers. (69 percent) have approved only 

one ·charter. Less than 10 percent have autho

rized more than three ch~ers. 

Appromnately One· of Every Ten Charter 
Petitions Denled. To operate In Callfdm!a, -a 
charter school must submit a. petition to e 

charter authorizer . .A petition must include 

specific Information thans delineated In statute, 

such as a descnptlon of the education program 

of the charter school and the student outcomes 

the school wlU use to measure.its performance. 

Charter authorizers report-denying approxi

mately 10 percent of all submltted petitions:· 

(Given RAND's survey was distributed-only to 
charter authorizers that were currently oversee

ing charter schoals;<thls percentage is Ukely to 

understate the actual denial rate because JI does 

not Include data from charter authorizers that · 

have denied all submitted petitions. Aeldttlonally, 

It does not account for i!Iifoirtnlil actions on 

behalf of charter authQrlzers that might h~ve 

discouraged groups ·even from submitting a 

petition.) .Although the angina! 19_92 charter 
school law did not require charter authorizers to 

provide reasons for denying a charter petition, 

later amendments requlre that charter authoriz-

. ers now prepare written documentation justify

ing their denials. The most common reasons 

charter authorizers report for denying charter 

pet!lions are "an unsot!nd educational program• 

and a·ccincem·that the proposed school IS 
"demonstrably unlikely to succeed.• 

Since 1993, the State DJJpsrtment ofBduc~
tlon (SDJJ) Has D:acked Almost 575 Charter 
Schools. When a petition tS approved o~ pend

ing, SDE assigns the charter school a unique 

tracking -number. Since. the lnceptlon of charter 

schools, SDE has assigned tra,c;:king. numbers to . 

573 schools. or these 573 charter schools, 

403 schools (7p_percenti are CWTently operat

.il:lg. 84 schools.(15 percent) have petitions · 

pending with a charter authorizer, 20 charters 

· (3 percent).' have been revoked. and 66 charter 

schools '(12. percent) have been closed. (In 

addltlon to these schools, SDE has Issued 

31 "inoperative" .numl;>~rs associated wlth' 

schc;iols that had approved charters but either 

never ~pened or later withdrew their. charter.) 

"Start.Up n Charter Schools More Common 

Than Conversion Charter Schools. ln Callfornla, 

charter schoC!lls may be newly created as a start· 
up charter school or else a traditional publlc 

school may .clC!lse. and reopen as a "conversion• 
charter schc:i6L Figure 1 shows the numbet of · 

start-up and conversion charter schools that are 

(l) currently operating, (2) pendlrtg. _(3) h~ve 

· closed, o~ .{4) hl!lve had their .charter revq1¥3d. As 

the figure shows, about four out of ewry five 

currently o,peret!I\g cha,rter schools. are start-up 

schools whereas pne out or every five Is a 

conversion school. 
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Conversion Charter Schools Ser11e More 
Stutients .Than Start-Up Charter Sc1100Js. 
Altl1ough.start-up ·charter schools are more 
common than conversion charter schQols, 
conversion charter scliools actually enroll a 
greater number of students. Of all charter schoot 
students In the eiementary grades, 72 percent 
are enrolled·!ri a conversion charter school 
whereas 28·percent are enrolled in a·start-up 

. school. Of all charter school students'ln the 
secondary grades, 46 percent are enrolled In a 
conversion charter school whereas· 54 percent 
are enrolled In a start-up school. (In 200Z-03, 
charter school enrollment was spilt about evenly 
between the elementary and secondary grades.) 

Charter Schools Offer Two General Modes · 
of Instruction-Classroom-Based and 
Nonclassroom-Based. Charter schools provide 
Instruction either primarily In a tradltlonat 

LEGISLATIVE ANALYST'S OFFICE 

classroom setting 9r in a 
nonciassroom setting. 
The SDE classllies a 
charter school es a 
classroom-based school 
If at least 80 percent of 
Its Instructional time Is 

offered on the school 
site, with the school site 

being a facility used 
principally for classroom 
Instruction. A 
nonclessroom·based 
school. In contrast, Is 

one In which more than 
20 percent of lnBtruc
tional time Is offered In a 
location different from 
the prtmary school slte. 
N onclassroom-based 

charter schools tend to rely op lndlvldulilized, 
self-paced snident learning plans. Nonclass· 
room-based instruction Includes independent 
study, home study, distance study, computer· 
based study, and work-study. Some of these 
types of instruction (for example, Independent 
study) are common in traditional public schools 
as weU as charter schools whereas others (for 
example, home study) are unique to charter 
schools. 

Appro.rimately One-Third of All Charter 
Schools Are NoncliJssroom-Based. ln 2001-02, 
SBE classifjed 118 charter schools .. or approxl· 
mately one-thlrd of all charter schools, as 
nonclassroom-besed Start-up charter schools 
are much more likely tohe nonclassrooril-based 
than conversion charter schools (5.7 percent and 
11 percent, respectively). State ·Jaw prohibits 
nonclassroom-based schools from hiring teach· 
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ers Wlthou.t state credentlal.!i. Additionally, state 
law requires SBE to establish general rules for 
determlnlng the appropriate funding level for 
nonclassroom-based charter schools. The. 
board's regulations specify that funding determl· 
.nations are to be based on: (1) the percentage 
of total expenditures associated with teacher 
salaries and benefits, (2) the percentage of total 

expenditures associated with Instruction, and 
(3) the student-teacher ratio. Nonclassroom· 
based· charter scl1ools that devote a greater 
share of their budget to teacher salaries and 
instruction and have lower student-teacher ratios 
are eligible for higher levels of funding. 

CIJar!er School Funding Model Intended to 
Result in Funding Comi}arable to Tradl_tional 
Public Schools. In 1999, the Legislature adopted 
the current charter school fundlng model. Prior 
tc this time, charter schools received funding on 

. a program-by-program basts through negotiation 
with their charter authorizer. Under the current 
model. charter schools receive funas through 
the following three funding streams. 

1> Revenue IJmit Funding. Charter schools 
receive revenue limit funding equal to 
the average revenue Umlt of a11· trad!· 
tional public schools In the state. A 
dlffereTit'revenue llmlt rate Is calctilated 
for each of four grade sparu-1(~3. 4-6, 
7-8, and 9·12. As with other public 
schools, revenue Umif funding is continu· 
ously appropriated general purpose 
funding that charter schools may expend 
at their' discretion. 

i;.. Categorical Block Grant. In lieu of 
applying separately for certain. categori· 
cal programs, charter schools receive 
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categorical block grant funding, which Is 
specified. as a line Jtem in the annual 
budget act. The block grant allocation to 
eacli charterschooi fndi:ides: (1) geiiei-al 
block grant fWldlng and (2) cUsadvan
taged student funding. Similar to the 
revenue llmlt calculation, the.gefieret 
block grant rate provides per p~~ll 
funding equal to th~ averagf! ali(C>unt of 

•. , •'"f-

funding traditional public sch6e:!§.,recelve 
In total for certain categorlca,J: .. iJtdgrams. 

. . · .... ·· ~ ·:·~·: 

This rat:e also Is calculated separately for 
each of the four grade spans~'th~ ' ·' ;;,·.~· ~;_., .-~~ 

disadvantaged student co~poflei'it Is a 
. • .t•.• .. ·,. 

single rate eqUiya,)~t to·the AA:l~wld.e 
• 1• •: r': · · .. ~"-:l~;-, 

average per pU:p!lifundlng ra~~ P.!.9\ilded 
to traditional putsilc schoots·for E.bo
nomtc Impact Aid. Unlike :other public 
schools (which may not participate In 

the categorical block grant), charter 
schools may -expend categorical block 
grant funding at their discretion and are 
not bound by the specific programmatic 
requirements of each tategortce.l pro· 
gram included within the block grant. 

1> Other Categorical Programs. Charter 
schools also may apply separately fur 
categorical programs not included.Jn the 
categorical block grant. Charter schools 
that apply for these categorical pro
grams, such as the Governor's Math' 
emetics and. Reading Professional' Devel·. 
opment program or the Principal Tratn· 
lng prosraffi, are reqllired to abide by all 

associated programmat!c requirements. 
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MAJOR CHARTER SCHOOL 
LEGISLATION 

This section highlights elgh t pieces of state . 
legislation that have had ail e.5peclally strong 
Impact on charter scliool operat!OTIS and facllltles. 

Charter School Operations 

Chapter 781, Statutes of 1992 (SB 1448, 

'HartY-Authorlzed the Creation of Charter 

Schooli la Callfomla. The Charter Schools Act 
of 1992 Was the original law authorizing the 
creation of publicly funded schools that could 
operate lndependen.tly from school districts and 
be exempt from existing education laws. The 
law established a statewide cap of 100 charter 
sohoolir and a d!strictwlde cap of ten charter 
scl'lools. ·The law established petition reqUlre· 
ments: designed a two-stage· appeals process, 
and specified certain conditions under which 
charters could be revoked. It required the 
quallficatlons of personnel·to be specified in a 

. school's charter, but It did not require staff to 
hdld state credentials. The law also stated that · 
the Superintendent of Public Instruction (SPI) 
was to make annual apportionments to each 
charter school, but In practice, charter schools 
lnitlal!y negotiated funding with the school 
district rather than 'receiving It directly from the 
state. The original law did not address charter 
school facility Issues. 

Chapter 34-'lmtltuted Slgnliicant'Charter 
SchooJRefonns.·ThJ.s law lricreased the·state
wlde cap to 250 charter scliools for the 1998-99 
school year, with an additional 100 charter 
schools allowed to open annufilly thereafter, and 
eliminated the dlstrtctwide cap. It slightly eased 
(1) petition requirements, (2)'the petition sub-
111!ttal process, (3) the appeals process, and 
(4) the revocation process. Unlike the 1992 law, 
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It also required all core·subject teachers to hold 
a state credential. Additlonally, it clarlfled that 
charter sChools could receive funding dlrecUy 

· from ilie state. It also required sChool districts to 
offer charter schools any unused dlstlict facilities 
at no charge, and It capped the oversight 
charges sChool districts could· assess charter 
schools. 

Chapter 162, SfJ!.tUtes of 1999 (SB 434, 
johnston)-Appll.ed Independent Study La.VS to 

Charter Schools. This law required charter . 
. schools that offered Independent study to 

comply with all laws .and regulations governing 
Independent study generally. This law also 
required Charter schools to offer a minimum 
number of instructional minutes equal to that of 
other pubUc sChools, mamtaln written records-of 
pupil attendance, and release these records for 
audit and inspection. Additionally, it required 
charter schools to certify that their students 
participated annually in the state's testing 
programs. 

Chapter 78, Statutes of l999 (AB 1115, . 
Strom-Martin)-Created Charter School Fund

ing Mod~. This law clarified the language 
regarding funding by expressing legislative Intent 
to provide Charter schools with operational . 
funding equal to the total operational funding 
avallable to similar public schools serving similar 
student populations. It also established a funding 
model that allowed charter schools to receive 
funds either locally through the school district or 
directly from the state. The model consisted of 
three basic components: (l) revenue limit 

funding, (2) ·categorical block,grant funding, and 
(3) separate categorical program funding-al! of 
which were designed to yield charter sChool 
funding rates that were comparable to those of 
similar public schools. 
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Chapter 892-Reduced Funding for 

NonclalSl'Oom-Based Charter Schools. Thls law 

requlred SBE to: (1) adopt regulations govemlng 

nonclassroom-based Instruction, (2) develop 

crlterla for determining the amount of fw1dlng to . 

be provided for it. and (3) make specific funding 

determinations for Individual charter schools .. 

This iaw included certain guldelines regard.Jng 

funding levels. SpeclflcaUy, funding for non

classroom·based cllarter schools was to be. 

reduced by no more than 10 percent In 

2001-02, no less tl1an 20 percent Jn 2002-03, 

and no less tllan 30 percent in 2003.04. The 

board, 11owever. retained the dlscret!on, on a 
case-by-case basis, to adjust fw1ding by cllfferent 

percentages. The board was to make.funding 

determfnatlons on a five-year cycle If a charter 

school did not make material changes to its 

charter and was deemed to be in good standing. 

Cl1apter 1058, Statutes of 2002 (AB 1994, 
Reyes)-EstabHsbed Geograpluc Restrictions 
and Enhanced CoWJty 011ersight. This law 

required, with few specified exceptions, that a 

charter school consist of a single school site 

located wltllln the geographic jurlsdlctlon of its 

chartering school district. If adequate justlflca· · 

lion was provided, tile law·, however, !illowed for 

two exceptions. Specifically; a group could 

receive a countywlde charter (to operate ~t 
multiple sites throughout that county) or a 

statewide charter (to operate at multiple sites 

throughout the state). In either case, a charter 

school group had to justify the educational 

benefit of operating programs at multiple sites 

spanning multiple local jurisdictions. Addition· 

ally, the law granted County Offices of Educa

tion (COEs) general authority to conduct both 

fiscal and programmatic oversight of charter 

schools. The law, for example, allowed COEs to 

conduct an investigation of a charter school based 

on parental complaints or fiscal Irregularities. 

Charter School Facilities 

Proposition 39 (November 2000)-Required 

Scl100J Districts to Provide nReasonablJ' 

Equillillent" Charter School FaclJJtie&. This law, 

approved by tile voters at a statewide election. 

allowed school districts to pass local school 

facllity bonds wlth a 55 percent vote instead of 

a two-thirds vote. In addition, the law required 

school dlstrlcts to provide charter schools wlth 
reasonably equivalent facll!ties tllat were suffi. 

· cient to accommodate all their classroom-based 

students. This requJrementmust·be met even If . 
Wlused facilities are not avallable and tile district 

would Incur costs to provide the facilities. The 
school district, however, ts not required to spend 

Jts general discretionary revenues to provide _ 

charter school facilities. Instead, the d.Jstrict 

could use oilier revenue sources, including state 

and local bonds. The law also: (1) requJred that 

charter facllities be reasonably equivalent to 

other district facilities, (2) allowed school dis· 

trtcts that funded charter school fac!Uties with 

discretionary revenues to charge the associated 

charter schools a facll!ty fee, and (3) exempted a 

schooi dlstrict from providing facllities to charter 
schools that served fewer than 80 students. 

Chapter 935, Statute& of 2002, (AB 14, 

Goldberg) and Proposition 47 (Novem-

ber 2002)-Created Charter Schools Faclllties 
Program and Approved Sizeable Bond Fwtd· 
ing. Chapter 935 estabUshed a pilot program

the Charter Schools FaciUtles Program-to 

determine the optimum method for funding 

charter school fac:!Uties. The law specilled that 

the State Allocation Board (SAB) was to approve 

a set of projects that was • falrly representative· 

LEGISLATIVE ANALYST'S OFFICE 

220 



e 

AN LAO REPORT 

of: (1) the various geographic regions of t)1e 

state; (2) urban, suburban, and rural regions; 

(3) large, medium, and small schools; (4) and the 

various grade levels. Whlle ensuring this fair 

representation was achieved, SAE also was 

required to give preference to charter schools in 

overcrowded school districts and low-income 

areas as well as to charter schools operated by 

: not-for-profit organizations. This fac!lilies pro· 

gram was linked with voter approval of Proposi

tion 47, which provided up to $100 mlllion (of a 

total of $3.5 billion) for the construction of new 

charter schools. On July 2, 2003, SAB provided 

preliminary faclllt:y apportionments to six charter 

schools-committing a total of $97 million in 

Proposition 4 7 bond monies.' 

CHARTER SCHOOLS HAVE 

EXPERIEl\ICED NOTABLE GROWTH 

OVER LAST DECADE 

· In this section, we track the recent growth of 

charter schools nationwide ru1d· in California. 

· Charter Sc/Jools Spread Across Country in 

1990s. During the 1990s. legislation allowing for 

the creation of charter schools was adopted by 

most state governments. Figure 2 tracks this 

growth. Today, 40 states as well as tile District of 

Columbia (DC) have charter school laws. 

Almost 2,700 Charter Scilools Serving More 

Tilirn 684, OOOSiudents-Nationwide. Currently 

charter schools are operating in 36 states ru1d 

DC. Jn 2002-03, almost 2,700 charter schools 

served more than 684.000 students nationwide. 

Of these schools, almost 400 were new charter 

schools that opened in fall 2002. Figure 3 (see 

next page) shows the number of charter schools 

for each state and indicates the percentage of all 

public K-12 students in each state who attend 

charter schools. The data are provided for 
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Briefs and Other Related Documents 

Supreme Court of Califomia 
In re Michael Lee JENNINGS on Habeas Corpus. 

No. Sll5009. 

Aug. 23, 2004. 

Background: Defendant was convicted in the 
Superior Court, Sacramento County, · No. 
OOM07614, Gail D. Ohanesian, J., of sta1lltctj 
misdemeanor offense of purchasing an · alcoholic 
beverage for a person under 21 who thereafter 
proximately caused great bodily injury. Defendant 
appealed. The Superior Court, AppeliBte Division, 
affirmed and certified the case for transfer to the 
Court of Appeal. The Court of Appeal declined 
certification. Defendant petitioned for writ of 
habeas corpus. The Supreme Court isl!Ued an order 
to show cause on the petition, returnable to the 
Court of Appeal. The Court of Appeal . denied the 
writ of habeas corpus, ruling that the statute did not 
require defendant's knowledge that the person for 
whom he purchased the alcohol was llllder age 21. 

Holdings: The Supreme Court, ·werdegar, J., held 
that: ' 
(I) Bte.tute prohibiting the purchasing of alcohol 
for an underage person did not require proof of 
knowledge or intent on the part of defendant to 
establish a.violatfon, and 
(2) defendant was entitled to raise a IIiistake of fact 
defense concerning the person's age. · 
Petition for writ- of habeas corpus granted, and case 
remanded to superior court. 

Opinion, 131 Ca.l.Rptr.2d 233, 1ruperseded. 

WestHeadriotes 

[1] Statutes o€:=181(1) 
36lkl81(1) Most Cited Ce.sea 

[1] Statutes ~188 
36lkl!l8 Most Cited Cases 
To determine the. meaning of a statute, the ciourt 
looks to the intent of the Legislature in enacting the 
law, being careful to give the statute's words their 
·plain, commonsense meaning. 

. (2 J Statutes oC=l 88 
3 6 lkl 88 Most Cited Cases 

[2] Statutes c=214 · 
36lk214 Most Cited Cases 
If the language of a statute is not ambiguous, the 
plain meaning controls and resort to extrinsic 
sources to detennine the Legislature's intent is 
unnecessary. 

131 statutes c=2os 
361k208 Most Cited Cases 

[3] Statutes €=223 .1 
36lk223.1 Most Cited Cases 
In interPretmg a statutory · code section, the court 
must interpret the section in context with the entire 
statute and the statutory scheme. 

[4] Intoxicating Liquors o€:=159(1) 
223k159(1) Most Cited Cases 
StatUte prohibiting the furnishing of alcohol to an 
underage person applies to any Bituation in wliich an . 
individual purchases alcoholic beverages ·for an 
underage person. West's Ann.Cal.Bus. & 
Prof.Code § 25658(c). 

[SJ Statutes c=.184 . 
36lk184 Most Cited Cases 
(Formerly 361k217 .2, 36lk190) 
Where the words ofihe statute are clear, the court 
may .not add to or alter them to accomplish a 

· · putpose that does not appear on the face of the · 

Copr. Cl Bancroft-Whitney and West Group 1998 
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statute or from its legislative history. 

161 Intoxicating Liquon <=159(2) 
223kl59(2) Most Cited Cases 
To obtain a cQnviction under statt1te prohibiting the 
furnishing of alcohol t:O an mderage -person, the 
People .Deed not prove the offender knew the person 

· to whom he or she fumished, edld, or gave an 
alcoholic beverage was in fact not yet 21 years old. 
West's Ann.Cal.Bus. & ProfOode § 2565B(a). 

171 Criminal Law <=20 
11 Ok20 Most Cited Cases 

[7) Criminal Law <=23 
110k23 Most Cited Cases . 
So buic is the requirement that there must be a 
union of act and wrongful intent or criminal 
negligence, that it is an invariable element of every 
crime unless excluded expressly or by neceasary 
implication. 

[BJ Cr:lmlnal Law <=21 
110k21 Most Cited Cases 
For certain types of penal laws, often refei:red to as 
public welfare offenses, the .Legislature does not 
intend that iiny proof of scienter . or wrongful intent 
be neceBBary for conviction; such offeniles ·generally 
are based upon the violation of statutes which are 
purely regulatory in nature and ·involve widespread 
injury to the public. 

f9J Cr:lmlnal Law <=21 
110k21 Most Cited Oases 

f9] Cr:lmlnal Law €:=23 
11 Ok23 >Most Cited Cases . 
In determining whether a penal statute requires that 
the prosecution prove some form of ·guilty intent, 
lmowledge, . or criminal negligence, courts 
commonly take into aocount:(l) the legislative 
history and context; (2) any general provision · on 
mens ree or strict liability ·crimes; (3) the severity 
of the punishment provided for ihe crime; (4) the 
seriousness of harmA.o the pl.lblic· that may be 
expected to follow from the forbidden conduct; (5) 
the· . defendant's opportunity to 1111certain the true 
facts; ( 6) the difficulty prosecutors would have in 

. proving a . mental state for the crime; and (7) the 
number of prosecutions to be e'xpected under the 
statute. 

' 
[10) Courts <=89 
106k89 Most Cited Cases 
An opinion is not authority for propositions not 
considered. 

[11] lnto:Ilcatui.g Liquors E:'.=159(2) 
223k159(2) Most Cited Cases 
Statute prohibiting the purchasing of alcohol for an 
underage person · does not require proof of 
knowledge or intent on the part of defendant to 
establish a. violation; tbe legislative history and 
context of the statute, along With the seriousness ·of 
the harm to the public, demonstrate that no· 
lmowledge that the accused knew that the' person 
was under 21 years of age should be ·fmposed. 

· West'.s Aml..Cal,Bus. & Prof.Code § 2565B(c). 

[12] Statutes €=223.1 
361k223.1 Most Cited Cases 
Where a statute, with . reference to · one subj eel 
contains a . given. prowion, the omission of such 
provision from a similar statute conceming a related 
subject is -significant to show that a different 
legislative intent ·· existed with reference . to ·the 
different statutes. 

113) Criminal.Law <=20 
l 10k20 Most Cited Cases 
For crimes ·which impose severe punishment,· ,,th.e 
usual presumption that a defendant must know the 
facts that ·make his or her conduct illegal ·should 
apply. 

!14] Criminal Law <=33 
11 Ok33 Most Cited Cases· 
Although the People, in a prosecution for · 
purchasing alcohol for an underage · person . who 
thereafter. caused great bodily injury· or deeth, .did 
not have to prove that deflmdant knew the peraon 
was under 21 years of age, defendant was entitled to 
raise a mistake of fact defense concerning the 
person's age. Westls IA.nn.Oal.Bus. & Prof.Code § 
25658(c). 
See 2 Wttlr:in & Epstein, Cal. Criminal Law (3d ed. 

Copr. @Bancroft-Whitney and West Group 1998 · e 
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200P) Crimes Agat11St Public F:eace and We/fare,· § 
291; C:al. Jur. 3d. Alcc;1holic Beverages,§ 55. 

J15) Cr!rlilnlil'L1w C=>33 
l 10k33.Most Cited Cases 
AB Ii'~ matter, a mistake liffact defanse is. not 
available uniess the miBtake disproves an el~ent of 
the offense. 
***647 *258 **908 Rothscliild, Wishek &. Sands, 
Kelly Lynn B~ineau and M. Biadley W18hek, 
Sacramento, for Petitioner Miehael Lee Ienliings. 

Bill ' Lockyer, Atton;i~ Generii.l., Manuel M. 
Medeiros, State. Solicitor Oerieni,l, Robert R. 
AndersoI)., chief AJJsistant Attomc;y Generli.l, Jo 
Grave~, AJJsistant . Attorney General, Carlos · A. 
MartineZ, Mathew . Chan, I liiist N eeleY., David 
An~;'i1~dricige, Stephen G. Hemdon and 
R.acbeµ~.:.'A, Newcoml;i, ;Deputy . . *259 Attorneys 
Generaj;,;.J¥~.1!1'.1 A. Ryan, Jr., (;ounty Coups~!, and 
James G. Wnghf, Deputy County Counsel, for 
Respondent State cif CalifoIIiiii.. 

WBRDEGAR. I. 'i· .,, .. 

n.•,· I 
Petiti~ei'..' invited some guests to his home and 
served,;r#Jem . alcoholic baverages. One of' the 
guests, .Gilly 19 years old, . after leaving the )arty 
caused., e,n automobile accident .. re$1~ hi serioull 
llzjury. ''Charged with violating Bwiiness ·· eiid 
Professions Code [FNl] section 25658, subdivision 
(c) (s,ection 25658(c)), which prohibits the purcheae · 
of eii alcoholic beverage for someone . under 21 
yeBIB old who, after drinking, proximate)y causes 
death or great bodily Injury, petitioner sought to 
defll:!id e,gainsf the charge . by' claiming he di& riot 
know !i.iS guest wea under th1degal' drinking age Ei.nd 
in fact beliavad he was over .. 21 years cild. The trlaJ 
court and two levels of appellate courts ruled· ,thai 
becall!le Jcnowlecige Of age is not-~ element of the 
crime, a .mistake of fact as to age is .no.t a defense. 
We agree the People .need not prove .kii,o..Vl'1cige of 
age to establish a violation of section 256Sa(c), bµt 
we· conclude. petitioner .was entitled to ciefend 
against the . charge J:iy claiming a mistake of fact as 
to age. Aocor4ingly, we reverse thejudgment. . 

FNl. All furtlier. stani.tory references are. to 

the Business and Professions Code unless 
otherwise stated. 

FACTS [FN2J 

FN2. Petitioner waived his right to . a jury 
trial ·and siibriiitted his case on the police 
repori. The tacts llre drawn largely from· 
that report. 

On May 30, 2000, petitioner Michael IenniD.~. a 
supervisor for Armor Steel Company 'in. Rio. Liiida, 
invited cowotlcera Charles Turpin, Curtis Fosnaugh, 
Dilniei Smith and Donald Szalay to his home to 
view a Videotape demon!Jtratillg some nilw 
machineiy tile company was to obtain. Szalily 
stopped at a convenience store aiid )>ought a. 
12-pack of bei:r to bring to the .gathering. N. 
petitioner's dii'ec:tion, his wife went fu a store an~ 
purchased another l2~pack of be_er. The five men. 
sat in the glitage and drank beer. · 

Some time later, the men went into the house where 
they watched the videotape and draJik more ~.1=.er. 
Around q:OO p.m.:, the party broke up; Fosq!.li:gh, 
left driviiig a white Ford pickup truck. ~il'fth.19,l. 
left driVillg his Volkswagen Beetle,· accompBiiied by 
Smith. Fosnaugh stopped at a stop sigD. at . the 
intersection of E Street and 20th Street in · Rio 
Linda. Turpin, intet¢ing tO .overtake and p~ 
Fo~ on the left without BtQpping af the 
intei'seclioi:i, drove on the wrong side of the "**648 
road. By · his own· estimate, 'Turpin was driVil:t.g 
around 55 miles per hour. Unaware of Turpili's 
intention· to pass on the lef!, Fosnaugh attempted to 
make a left tum, resulting. in. a major collision and 
serious llzjuries to Turpin, Smith and Fosnaugh. 

"'260 Tuuiin. W,ho had to be pried from his car witb 
the Jaws . of ~ife, fold police respondi:Qg to the scene 
that he drank about seven beers betWeen· 4:00 and 
6:00 p.ln, The results of a prelirilinliry alcohol 
screeniJ1,g test indicii.ted Turpin bad a blood,filcohiil 
concentration of .124 percent, Later at the ho~i~, . 
a blood test .determined . Turpin's blood-alcohol. 
concen~tiOJl, .. to bt1 J6. ,peroeri.t. Turpin w:a8 19 .. 
years old. Fosnaug'li .wiui 20 years old. . 

Copr. C Bancroft-Whitney and West Group 1998 
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Petitioner was - charged With violating section 
25658(c), purchasing alcohol for someone under 21 
years old who consumes it and "thereby 
proximately causes great bodily injury or death to 
himself, herself, or any other person." The People 
moved in limine to exclude evidence that petitioner 
was unaware Turpin was not_ yet 21 yearE of age. 
Petitioner opposed the motion and made an offer of 
proof that he was ignorant of TUipin's age. 
Specifically, petitioner alleged that a few weelcs 
before the accident, he was with several coworkers 
drinking beer in front of a local "'"909 market after 
work when a police officer 111.'rived · and confronted 
Turpin, who was holding a beer. Petitioner alleged 
he heard Turpin tell the officer he was 22 years old. 
In addition, petitioner alleged that, although he was 
Turpin's supervisor, he did not process Turpin's 
employment applicotioii' (which did not, in any 
!!Vent, have a space for the applicant's age), and 
Turpin's employment file did not have a photocopy 
of his driver's license. 

The trial court granted the People's motion, ruling . 
that section 25658(c) was a strict liability offense 
and ignorance of Turpin's age was not a defense. 
Petitioner then submitted the -case on the police 
report silbj ect to a reservation of the right to 
challenge on appeal the correctness of the 'lrial 
court's evidentiary ruling. The trial court found 
petitioner guilty as Charged. The court sentenc:M 
him ta six months in jail, with sentence suspended 
and probation granted on conditions including 
service of 60 days in jail. -

DISCUSSION 
A. Background 

The regulation of alcoholic beverages in this 
country has taken a long and twisting path (see U.S. 
Const., .18th A.mend. [prohibiting . "the manufacture, 
sale, or 1ransportation of intoxicating liquors" 
within the U.S.); id., 21 st Amend. [repealing the 
18th Amend.] ), but regulation bas now devolved to 
the states, who "enjoy broad power under § 2 of the 
Twenty-first Amendment to regulate the 
importation and ·use of intoxicating liquor· within 
their borders." (Capital Cities Cable, Inc. v. Crisp 
(1984) 467 U;S. 691, 712, 104 S.Ct. 2694, Bl 

L.Ed.2d 580.) · One active area cf California's 
regulation of alcoholic beverages concems 
underage drinkers. No citation to authority is 
necessary to eStablish that automobile accidents by 
underage drinkers lead to the injuries "'261 and 
deaths of thousands of people in this country every 
year. Nevertheless, the statistics are sobering. "In 
2002, 24% cf drivers ages 15 to 20 who died in 
motor vehicle crashes had been drinking- alcohol." 
(http://www.cdc.gov/ncipc/factsheets/drving.htm [as 
cf Aug. 23, 2004].) "Analysis of data from 
1991-1997 found that, consistently, more than one. 
in three teens rll)lorted they had ridden with a driver 
who had been drinking alcohol in the ·past Inonth. 
One in six reported having driven after drinking 
alcohol within the same one-month time period." 
{http:// www .cdc.gov/ncipc/factsheets/teenmvh.htm 
""*649 [as of Aug. 23, 2004].) "In 2002, 25 
percent of 16-20-year-old passenger vehicle drivers 
fatally injured in crashes had high blood alcohol 
concentrations (0.08 percent or ·more). Teenage 
drivers· with BACs in the 0.05-0.08 percent range 
are far more likely. than sober teenage drivers to be 
killed in single-vehicle crashes-17 times more 
likely for males, 7 times more likely for females. At 
BACs of 0.08-0.10, risks ere even higher, 52 times 
for males, 15 times for females." (http:// 
www.hwysafety.org/safety%5F 
factso/o20qanda/underage.htm [as of Aug. 23, 
2004].) 

Given ·these facts, that our laws shield young 
people from the dangers of excess alcohol -
consumption is no surprise. Our state Constitution 
establishes the legal drinking age at 21; three years 
past the age of legal majority (see, e.g., Cal. Const., 
art. n, § 2 [must be at least 18 years old ta vote];· 
Fam.Code, § 6500 [a "minor" is one under 18 years 
old); Prob;Code, § 3901, subd. (a) ["adult" defined 
as one "who has attained the age of 18 years"] ), 
both for purchases and personal c0nsumption at 
on-sale premises. (Cal. CoDBt., art. XX, § 22.) The 
"likely purpose" of this constitutional provision "is 
to protect such persons · from exposure to the. 
'harmful influences' associated with the 

· consumption of such beverages." (Provigo Corp. v. 
Alcoholic Beverage Control Appeals Bd. (1994) 7 
Cal.4th 561, 567, 28 Cal.Rptr.2d 638, 869 P.2d 
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"1163.) 

The Legislature hu implmnentlld thiB constitutional 
mandate in a number of.ways. For example, section 
25658, .BUbi:livision . .(-1!-) (§ 2S658(a)) makes it a 
misdemeanor to sell or fumiab. -an alco,b.olic 
beverage to BIIY person under the age of 21 years. 
Section 25658, subdivision (b) makes it . a 
misdemeanor far an underage person to buy alcohol 
or consume en alcoholic beverage in BIIY on-sale 
premises. Under a new. law enai:;ted in 2003, a 
parent who pellilits his or her minor child to drink 
an intoxicating beverage can wider **910 some 
circumstances be guilty of a misdemeanor. (§ 
25658.2.) [FN3] 

.. .li:. 

FN3. Section 25658.2 provides: "(a) A 
pll1'eilt or legal guardian who knowingly 
permilll his or her child, or a person in the 
company of the child, or both, who are 
under the age of 18 .years, to consume an 
alcoholic · beverage or use e. ·controlled 
BUbstance at· the home of the parent or 
legal guardiBII is guilty of [a) misdemeanor 
if ell of the following occur: 
"(l) AB the result of the consumption of an 
alcoholic· beverage or use of a controlled 
substance at the home of the perent or · 
legal gllardian, the child or other uriderage 
person has e. blood-alcohol concentration 
of 0.05 percent or greater,. as meuured by 
a chemical test, or is under the influence of 
a controlled BUbstance: 
"(2) The parent· knowingly permilll that 
child or · other .underage person, after 
leaving the parent's or legal guardiBII'~ 
home, to drive a vehicle. 
"(3) · That child or underage person . is 
found to have caused a traffic collision 
while driving the vehicle." 

"262 Of course; . an· underage person creates. a 
potentie.lly deadly ·Situation when he or she drives 
after_ ~ibing; Add.ressing that · sliuatioii,. , the 
Legislature has provided penalties for persons under 
the age of 21 who driv.e with a blood-alcohol 
concentration much lees than that prohibited for 
persbns over 21 years . old. For . example, the 

Legislature has enacted what has· been tenned a 
"zero tolerance" law (Coniglio v. Department of 
Motor Vehicles (1995) 39 Cal.App.4th 666, 673, 46 
Cal.Rptr.2d 123), making It unlawful for a person 
under 21 years old to operate a motor vebic!e with 
as little as a 0.01 percent blood-alcohol 
concentration as meuured by a preliminary alcohol 
s~g device (Vah.Code, §§ 23136, 13390). 
Vioiauon. of this ~w carries civil. p~ties .. An 
underage person "**650 . who drives with a 0.05 
percent blood-alcohol concentration is subject to· a 
one-year loss of driving privileges BB well as other 
administrative liabilities . (Id., §0 23140, 13202~, 
subds. (a) & {d)(4), 13352.6; see also id., § 23224 
(possession of alcoholic bevB?11ges by an underage 
driver].) A driver 21 years old or older, by contrast, 
is not subject to criminal penalties until his or her 
blood-alcohol concentration rises to 0.08 percent or. 
more. (Id.,.§ 23152, BUbd. (b).) Irrespective of his 
or her blood-alcohol concentration, of course, .. a 
person. of any age is subject to criminal penalties if 
he or she drives . while "under the influence of any 
alcoholic beverage," (Id., § 23152, subd. (a).) 

Specifice.lly addressing the circumstance where an 
individual plircbases alcohol for an underage 
person, section 25658(c) malres such purchase 
punishable where the underage person, es a 
conse_quence of consuming the alcohol, causes great 
bodi!y injucy · or death to anyone. Though just a 
misdemeanor, the offense is punishable by 
imprisonment in a county jail for a minimmn of six 
months, by a fine of up to $1,000, or both. (§ 
25658, BUbd. (e)(3).) · 

Sectiqn 256S8(c) does not explicitly require that 
the offender have knowledge, intent, or some other 
mental state when purchasing the alcoholic 
beverage, and this lacuna forms the basis of the 
present dispute, The question is whether we should 
construe the statute to ·require . some mental. state as 
a necessary element . .of -th.e crime. Preliminary to 
that question is a . ~etermination .of what 8C1!l . the 
section prohibits, for. if petitioner's actions .did. no"t 
violate section 25.658Gc), his knowledge or. mental 
state would·be irrelevant. 

"263 B. What Acts Does Section 256'51!(c) 
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Prohibit? 

[l][2J[3) To determine the meaning of section 
· 25658(c), we look to the intent of the Legislature in 
enacting the Jaw,. "being careful to give the statute's 
words their plain, commonsense melliling. 
[Citation.] If the language of the statute is not . 
ambiguous, the plain meaning controls and resort to 
extrinsic sources to determine the Legislature's 
intent is unnecessary." (Kavanaugh v. West Sonoma 
County Union High School Dist. (2003) 29 Cal.4th 
911, 919, 129 Cal.Rptr.2d 811, 62 P.3d 54.) 
Additionally, we must interpret section 25658(c) in 
context with the entire statute and the· statutory 
scheme. (Renee J. 1•. Superior Court (2001) 26 
Cal.4th 735, 743, 110 Ca!.Rptr.2d 828, 28 P.3d 
876.) . 

[4) Section 256S8{c) provides in full: "Any person 
who violates subdivision (a) by purchasing an 
alcoholic beverage for a person under the age of 21 
years and the person under the age of 21 years 
thereafter consumes the alcohol and thereby 
proximately causes great bodily injury or death to 
hin:iselt: *'*911 herself, or lliiy other person, is guilty 
of 11 misdemeanor." Subdivision {a), in turn, states 
that "every person who sells, furnishes, gives, ·or 
causes to be sold, furnished, or given away, any 
alcoholic beverage to any person under the age of 
21 years is guilty of 11 misdemeanor," Consequently, 
subdivision (c) prohibits the· selling, furnishing. or 
giving away of alcohol to an underage person, but 
only in . the circumstance therein specified, namely, 
by "purchasing" such beverage "for" an underilge 
person. Only persons who (l) furnish or give away 
alcoholic beverages, (2) by purchasing such 
beverages, (3) for an underage person can be guilty 
of violating section 25658(c). 

Section 25658(c) plainly embraces ·the situation in 
which an underage person, loitering in front of a 
liquor store, asks an approaching adult to buy 
alcoholic beverages for him or her, commonly 
!mown as the "shoulder tap" situation {see """651 
Yit v. Alcoholic Bev. etc. Appeals Bd. (1992) . 3 
Cal.App.4th 286, 293, 4 Cal.Rptr.2d 280 
[describing how "minors tap adults on the shoulder" 
as they enter a market and "get them to buy liquor 

for the minors"] ). or, more colloquililly, "shoulder 
tapping" (http:// www.urbandictionary.com/define. 
php?tenn=shoul~ing [as of Aug. 23, 2004) 
). In such situations, that the buyer ''purcho.s [ed ) .. 
an alcoholic" beverage for 11 person under the age of 
21 years" (italics added) in violation of section 
2S658(c) is not open to doubt. Used· in this sense, 
the statutory phrase ''purcbas[e) ... for" means the 
offender ~ust stand in the shoes of the underage 
person and act as a buyer by proxy; the word "for" 
in this case means "in place ·of." (Websters 3d New 
Internal Diet. (2002) p. 886, col. 2 [giving 
example of definition Sa: "go· to the store [for]. 
me"].) 

"264 That the Legislature's 11ttmtion was focused 
on the phenomenon of shoulder tapping when it 
enacted section 25658(c)· is ·clear from the 
legislative history. (In re J, W. (2002) 29 Cal.4th 
200, 211, 126 Cal.Rptr.2d 897, 57 P.3d 363 ["To 
determine. the purpose of legislation, a court may 
consult contemporary legislative committee 
analyses of that legislation, which are subject to 
judicial notice"].) Subdivision (c) .of section 25658 
began as Asslll!J.bly Bill No.2029 (1997-1998 Reg. 
Seas.), introduced by Assemblyman Keeley· on 
February 18, 1998. When the bill was .introduced in 
the Assembly Committee on Public Safety on April 
14, 1998, the author's comments were incorporated 
into the. bill's analysis: " 'Last July, 11 tragedy 
occurred in the district I represent w bi ch brought to 
my attention the high level of access that minors 
have to alcohol. Three minors died in a drunk 
driving accident, in which the driver, a minor, had 
consumed alcohol that was purchased for him by an 
adult. The adult served _30 days in a county jail and 
the driver of the car is serving an eight-year 
sentence in state prison. [iIJ According to the 
United Way, nationwide, 62% of 12th graders have 
been drunk. In Santa Cruz County alone, 95% of 
11th graders say that they could easily obtain 
alcohol if they wanted to. One of the top ways i11 
which min.or's gain access to alcohol is by 'shoulder 
tapping, ' or aslcing an adult, often ill front of a 
liquor store, to purchase alcohol for a minor. [iIJ 
Adults who do this · m11&t be held responsible for 
their actions. The intention of [Assembly Bill NQ.] 

· 2029 is to provide an effective deterrent to adults 
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who are irreapOllBible enough to buy alcohol for 
minors.' " (Asaem. Com. on Public Safety, 
Analysis of Assem. Bill No.2029 (1997~1998 Reg. 
Sess.) Apr. 14, 1998, italics added.) The 
Superintendent of the San Lorenzo .Unified .. Sohool 
District provided a similar argument in support of 
the. bill. (Ibid.) Assemblyman Keeley's statement 

· was !e.tm" included in th!= -$te Senate's bill analysis. 
(Sen. Com. on Public Safety, Analysis of.ABsiim. 
Bill No. 1204 (1997-1998 Reg. Sess.) ·June 23, 
1998.) [FN4) No contrary ete.tements of intent 
appear in any of the legislative history of these bills. 

FN4. By this· time, Assembly Bill No.2029 
had been incDiporated into Assembly Bill 
No. 1204 for technical procedural reasons. 

Whether·. the statute is limited to the shoulder tap 
situation or embraces ·other circumstances is a more 
difficult · .question. The archetypal shoulder tap 
scenario involves strangers, -a request from an 
underage person, a business este.blishment··that sells 
alcollol, and no intent on. the buyer's part to .... 912 
share,in drinking the pun:has'ed beverage. But does 
the statute apply when, for example; a parent, 
w.ithout solicitation, goes to 11 grocery store and 
lnl}'s·: ....... 652 bell!' for her underage son? 1n that 
bypothetica.l situation, as · apparently in the instant 
case, . no actual request to purchase the alcohol is 
made. Or does the statute apply when an adult 
attending a -baseball game announces he is ·going to 
the concession stand and at the req1.111st of an 
underage friend brings him bilck 11 . beer?· Although 
tbat situation involves 11 request to purchase, the 
"265 participants (as in this case) are not strengm. 
Further, does section 25658(c) apply if an adult 
purchases beer for himself ,but· days later. gives .one 
to mi underage guast7 In that case, -110 intent .to 
purchase for a third party exists at the time of sale, 
but tbe purchaser later. provides the alcohol to an 
underage person~ Finally, .. does -the statute apply to 
the social party host who purchases alcoholic 
beverages gener.ally for -a ·'Party but not far any · 
particular guest? In that situation, the host certainly 
purchased the beverages for the party, [FNS) but 

. did he do so for e. particular underage guest? · 

FNS. 1n fact, pe.rty guest Sz.alay purchBSed 

,some of the beer, end petitioner's wife 
purchased the mnainder, at· petitioner's 
request. Presumably_ petitioner's culpability 
as a purchaser of intoxicating beverages 
flows from his status as an . aider and 
abettor, . an issue we need not decide here 
inasmtich as he essentially entered e. "slow 
plea" of guilty by submitting . the case on 
~police report. 

[SJ In resolving the meaning of section 25658(c), 
we must be careful not to add requirements to those 
already supplied by the Legislature. · (Robert F. 
Kenna!y Medical Center 11. Belshe (1996) 13 
Cal.4th 748, 756, SS Cal.Rptr.2d 107, 919 P-4d 
721.) "Where .the words of the statute. are clea1, .we 
may not add to or alter them ' tq acc,ompliah a 
pUipOse that does . not appear ori the face of the 
ete.tute or from its legislative history." ·(Burden v. 
Snowden (1992) 2 Cal.4th 556, 562, 7- Ca).Rptr.2d 
531, 828 P.2d 672.) Here, although the Legislature 
was focused on the shoulder tap sceriario, the 
language of section 25658(c) is not so limi.md. 
Section 25658{c) imposes no requirement that . the 
underage person make e. request to 11 proxy to buy 
alcohol, nor that the two principal actors be 
unknown, to each other. Nor is there e. &te.tutoty 
requi{ement that the underage person wait outside 
the. place of sale or that the buyer have no intention 
to share the beverage. The statute requires on1y tbat 
the offender "purchllil[e)" an alcoholic beverage 
"for" an underage pmon. Thst event ·Can occur in a 
variety of settings. In short, section 25658(c) 
embraces more than merely shoulder tapping. 

Nevertheless, some limits are 11pp11IeI1t when we 
consider section 25658(c) togethll!' wi!h. section 
25658(e.). (See Renee J. 11. Superior GOl.!rt, supra, 
26 Cal.4th at p. 743, 110 Cal.R.ptr.2d 828, 28 P .3d 
876.) As indicated, subdivision (e.) of section 25658 
sweeps more broadly than· does sub!fivision. (c-), 
criminaliiing the -selling, . .funllshing, or giving .. of 
alcoholic· beverages "·to any person under the age of 
21" (italics, added), wherellB .subdivision. (c;) 
criminalir.es the violation of. subdivision (11) . '·'by 
purchasing an alcoholic beverage for a person under 
the age of 21 years" (italics _added); ... Viewing 
together thes~ two subdivisions of the ,same statute, 
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it is applll'CI1t the acts prohibited by subdivision ( c) 
involve a· subset of the universe of possible 
situatiofls ·in· which one might .violate subdivision 
(a). The Legislature's use of the phrase "purchas[e) 
... for" delineates a illniiller group of prohibited . 
actions by identifyiilg specific goal-directed 
behavior by the purchaser cif alcoholic beverages, 
involviiig an identified and partictilar *266 
underage person. In other words, to violate section 
25658(c), one must not only furnish alcohol to an 
undeni.ge ·person, one must purchase the alcohol for 
that person. 

***653 Although section 25658(a) clearly 
embraces · the social . party host · (because sulih 
persons funtish or give away alcoholic beveriiges to 
their guests), the geneialized actions of the typical 
social party host, providing libations for his ot her 
guests, do noi rim afoul of.the more specific section 
25658(0) because, as a general matter, such hosts 
cannot' ·be said to' :·have purchased alcohol "for" any 
particulat : guest· [FN6] Although a social ho!!t 
could· be said **913 to ·have purchased alcoholic 
beverages for every one of-his ·-or her guests, such an 
interpretation wotild be · · UDreBsonable, as in that
oase, "purchase for" would meaD. · the same as 

. "fumiah to'," bhuring the distinction between the 
two subdivisions. As used· in section 25658(c), the· 
tenn "for" is "used as a function word to indicate 
the person .,., that Something is to be _delivered t!>. II 
(Webster's 3d New Intemat. Diet., supra, p. 886, 
col. 2 [giving example of defuiition 3d: "any letters 
[for) me").) · · 

FN6. We thus disagree with the People's 
position, stated at oral argument, ·that to 
erisure one does not vio1ate section 
2565B(c), a social ho!!t caii iiiri:iply choose 
not to serve alcoholic beverages. 

age. 

C. Knowledgelif Age 

I. Section· 25658(a) 

[6) Because section 25658(c) describes a subset of · 
actions prohibited 'bY section 25658(a), [FN7) if 
suhdivisicin (a) requires the People to prove a 
violator knew the age· of the person to whom 
alcohol was fumished, ·such proof would also be 
required to show a violation of· subdivislon (c). 
Conversely, if subdivision (a) is a strict liability 
offense, lacldng any knowledge requirement, . that 
fact would weigh heavily · in our detemrination 
whether suhdiviaion ( d) requires proof of 
knowledge. We thus consider whether section 
2565B(a) requires such proof. We ·concl\ide it does 
not. · 

. FN7.· Of course, subdivision (c) has the 
additional -requirement that the - underage 

·person actually consume the alcohol "and 
thereby• proximately causes great bodily 
injury or- .death to himself, herself, or any 
other person." Strictly speaking, then, 
subdivision ·(c) is not a lesser included 
offense cif'subdivision (a).• · · 

[7] *267 For • criminal liability to attach to -an 
action, the standard- rule is ·that "there mu!lt exi!lt a 
union, or joint operation . of act and i.ritent, or_ 
criminal negligence." (Pen.Code, · § 20.) "[T)he 
requirement --that, for a criminal conviction, the 
prosecution • prove some form of guilty intent, 
knowl~ge. or criminal 'Ilegligence is of BUCb long 
standing and so · fimdariletltal · to our criminal law 
that penal statutes will-·>Often be construed to contain 
such an element despite their failure expressly to 
state it. 'Generally, 11 

•
1[t-]he existence of 11.- mens rea 

In light of the plaiII meaning of the statutory is the rule of, rather than the exception to, · the 
language, we conclude section 25658(c) applies to principles of · Anglo-American criminal 
any sitiiation in which an individual purchases jurisprodence.' .. ;" [Citation.] In other words, there 
alcoholic beverages for an underage person. This must be a union of ·act· 11I1d wrongful intent, or 
includes, but is not -limited to, the buyer-by-proxy criminal negligence; ·[Citations.) '"So basic is this 
and shOUlder tap sceneries. We now ·-consider requirement that it is an·invariable element of every 
whether section 25658{0), 80 interpreted, requires crime unless excluded expressly or by necessary 
proof of some mental State such as knowledge of implication." ' " (Jn re Jorge M. (2000) 23 Cal.4th 
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866, 872, 98 Cal.Rptr.2d 466, 4 P.3d 297 (Jorge M. 
)'; see 1 Witkin & Epstein, Cal.Criminal Law (3d 
ed. 2000) Elements, § l, pp. 198-199.) 

The prevailing trend in the law is against imposing 
criminal liability without *** 654 proof of some 
mental state where the statute does not evidence the 
Legislature's intent to impose strict liability.. ( 
People v. Simon (1995). 9 Cal.4th 493, 521, 37 
Cal.R.ptr.2d 278, 886 P.2d 1271; Llparota v. 
United States (1985) 471 U.S. 419, 426, 105 S.Ct. 
2084, 85 L.Ed..2d 434 [extension of strict liability 
crimes disfavored]; see 1 Witkin & Epstein, 
Cal.Criminal Law, supra, Elements, § 18, p. 223 
[examples given of strict liability crini.es are not 
"indicative of a trend. Indeed, the opp0site appears 
to be true"].) · 

'-"•w 

(8) '.'Equally well recognized, however, is that for 
certain fypes of penal laws, often referred to as 
publiq. welfare offenses, the Legislature does not 
intend .that any .proof of scienter or wrongful intent 
be · necessary for conviction. 'Such offenses 
generally are based upon the violation of statutes 
which are purely regulatory in nature and involve 
widespread injury to the public. [Citation.] ''Under 
many .. , statutes enacted for the protection of the 
public health and safety, e.g., traffic and food and 
drug regulations, criminal sanctions are relied upon 
BVen if there is no wrongful intent. These offenses 
usually involve light penalties and no moral 
obloquy or damage to reputation. Although criminal 
sanctions are relied upon, the primary puzpose of 
the statutes is regulation rathet than ** 914 
punishment or correction. The offenses are not 
crimes in the orthodoll sense, and wrongful intent is 
not required in the interest of enforcement." ' " ( 

. Jorge M., supra, 23 Cal.4th at p. 872, 98 
Cal.Rptr.2d 466, 4 P.3d 297.) [FNB) *268 
Alcohol-related offenses, such as driving with a 
prohibited blood-alcohol concentration (Ostrow v. 
Municipal Court (1983) 149 Cal.App.3d 668, 197 
Cal.Rptr. 40) and employment of a minor at an 
establishment selling alcoholic bBVersges (Kirby v. 
Alcoholic Bev. etc. App. Bd. (1968) 267 . 

· Cal.App.2d 895, 73 Cal.Rptr. 352), have been 
found to constitute such public welfare offenses. 

FN8. Examples of public welfare offenses 
for which criminal liability attaches in the 
absence of any mens rea include 
improperly labeling and storing hazardous 
waste (Health & · Sef.Code, § 25190; see 
People v. Matthews '(1992) 7 Cal.App.4th 
1052, 1057·1058, 9 CaLR.ptr.2d 348), sale 
of mislabeled motor oil (Bus. & 
Prof.Code, § 13480; People . v. Travers 
(1975) 52 Cal.App.3d 11 l, 124 Cal.R.ptr. 
728), sale of food containinated with fecal 
matter (People v. Schwartz (1937) 70 P.2d · 
1017, 28 Cal.App.2d Supp. 775), sale of 
abonweighted food (In re Marley (1946) · 
29 Cal.2d 525, 175 P.2d 832), end use of 
an unlicensed poison (Aantiu: Pest Control 
Co . . v. Structural Pe.rt Control Bd. (1980) 
108 Cal.App.3d 696, 166 Cal.R.ptr. 763). 

(9) We found in Jorge M., supra, 23 Cal.4th 866, 
98 Cal.Rptr.2d 466, . 4 P.3d 297, a "useful" 
analytical framework "where the legislative intent is 
not readily discerned from the text [of the law] 
itself." (Id. at p. 873, 98 Cal.R.ptr.2d 466, 4 P.3d 
297.) We there explained that "courts have 
commonly taken into account ... :(1) the legislative 
history and context; (2) any general provision on 
mens rea or strict ·liability crimes; (3) the sBVerity 
of the punishment provided for the crime ('Other 
tbirigs ,being equal, the . greater . the possible 
punishment, the more likely some fault is required'); 
(4) the seriousness of harm to the public that may 
be expected to follow from the forbidden conduct; 
· (5) the defendant's opportunity to ascertain the true 
facts ('The harder to find out the truth, the more 
likely the legislature meant to require fault in not 
knowing'); (6) the difficulty prosecutors would 
have in proving a mental state for the crime ('The 
greater the difficulty, the more likely it is that the 
legislature intended to relieve the · prosecution of 
that burden so that the law could be effectively 
enforced1; [and] (7) .the number of prosecutions to 
be expected under the statute (''The fewer the 
expected prosecutions, ***655 the more likely the 
legislature meant to require the prosecuting offi~ials 
to go into the issue offault')." (Ibid.) 

We need ·not address all of the Jorge M. factors 
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because section 25658(a) falls easily into the 
Clltegory of · crimes courtB hi!ltOrically have 
determined to be public welfare offenses for which 
proof of lmowledge or criminal intent is 
U!lllecessary. First, the statute does not expressly 
require a mental state. More to the point, the statute 
is closely akin to those public welfare offenses that 
" 'are purely· regulatory in nature and involve 
widespread injury to the public.' " (Jorge M., supra, 
23 Cal.4th at p. 872, 98 Cal.Rptr.2d 466, 4 P .3d 
297.) Like those offenses, section 25658(a) is more 
regulatory than penal, addressed more to the public 
welfare than to the individual punishment of the 
trEnBgressor. As one court has opined when 
addressing the purpose of section 25658: "[I]t may 
be assumed that the provisions prohibiting certain 
transactions with minors are ·designed to protect 
them from harnrfuJ influences." (Lacabanne 
Properties, Inc. v. Df!JJI. Alcoholic Bev. Control 
(1968) 261 Cal.App.2d 181, 188, 67 Cal.Rptr. 734; 
accord, Provigo Corp. v. Alcoholic Beverage 
Control Appeals Bd., supra, 7 Cal.4.th at p. 567, 28 
Cal.Rptr.2d 638, 869 P.2d 1163.) 

.. 269 The statute's goal of avoiding a broader 
societal harm · rather than imposing individunl 
punishment is illustrated by the ligbt penalties 
prescribed for its violation. Violation of section 
25658(a) imposes a $250 fme, between 24 and 32 
hours of community service, or a combination 
thereof. (§ 25658, subd. (e)(l),) For a first offense 
involving 11 minor and not simply an \Jnderage 
person, the penalty is a $1,000 fine and at least 24 
hours of community service. (Id., subd. (e)(2).) No 
violation of section 25658(a.) results in 
incarceration· of any length. Thus, as for other 
public welf11re · offenses, section 25658(a) " ' · 
"involve(s] light penalties and no moral obloquy or 
damage to reputation. Although criminal sanctions 
are relied upon, the primary purpose of the· statutes 
is regulation rather than punishment or correction." ' 
" .. '*915(Jorge M., supra, 23 Cal.4th at p. 872, 98 
Cal.Rptr .2d 466, 4 P .3d 297 .) The ligbt penalties 
for violating section 25658 (a) strongly suggest the 
Legislature bas dispensed with any requirement that 
the People prove lmowledge i:Jr some other criminal 
intent. 

[10) Petitioner argues section 25658(a) must be 
inteipreted to require !mow ledge of age despite any 
explicit statutory requirement, citing Brockett v. 
Kitchen Boyd Motor Co. (1972) 24 Cal.App.3d 87, 
100 Cel.Rptr. 752. Brockett concerned civil, not 
criminal, liability. In passing, it stated about section 
25658{a): "If one wilfully disobeys the law and 
knowingly furnishes liquor to a minor with 
knowledge that the minor is going to drive a vehicle 
on the public highways, as alleged in this case, he 
must face the consequences." (Brockett, ·supra, at 
p. 93, 100 Cal.Rptr. 752, italics. added.) Not 
addressed in Brockett is whether one must face the 
same consequences absent such intent or 
know ledge. .AI!. opinion, of course, is not authority 
for pri:Jpositions not · considered. (Flannery v. 
Prentice (2001) 26 Cal.4th · 572, 581, 110 
Cal.Rptr.2d 809, 28 P.3d 860.) In any event, 
Brockett relied extensively on Vesely v, Sager 
(1971) 5 Cai.3d 153, 95 Cal.Rptr. 623, 486 P.2d 
151, which subsequently was statutorily overruled. 
(See Bus. & Prof.Code, § 25602, subd. (c); 
Civ.Code, § 1714, subd. (b).) 

More on point is Provigo Corp. v. Alcoholic 
Beverage Control Appeals Bd., supra, 7 Ca.I.4th at 
page 569, 28 Cal.R:ptr .2d 63 8, 869 P .2d 1163, 
where this court held as to seller-licensees that "the 
laws against sales· to minors [citing Cal. Const., art. 
XX, § 22; Bus. & Prof.Code, § 25658(a.) ) can be 
violated despite the se.ller's (or its ...... 656 ag~ts') 
lack of knowledge of the purchaser's minority." 
Provigo, then, at least suggests section 25658(a) 
also does not require proof of know ledge or intent 
by other persons who provide alcohol to underage 
persons. We conclude that to obtain a conviction 
under section 25658(a), the People need not prove 
the offender knew the person to whom he or she 
furnished, sold or gave an alcoholic beverage was in 
fact not yet 21 years old. 

"'270 2. Section 25658(c) 

· [11] Whether subdivision (c) of section 25658 
dispenses with a proof of knowledge requirement is 
a more complex question. Unlike with subdivision 
(a.), three factors mentioned in Jorge M., supra, 23 
Ca.I.4th a.t page 873, 98·.Ca.l.Rptr.2d 466, 4 P.3d 297 
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-the legislative history and context of the statute, 
the severity of the punishment, and the seriousness 
of the harm to the public-have substantial 
application in the analysis for subdivision (c). 
Nevertheless, we similarly conclude the People 
need not prove knowledge or intent to establish a 
violation of subdivision (c). · 

First and foremost, the legislative ·history of section 
25658(c) strongly suggests the Legislature intended 
to impose guilt without a showing the offender 
knew the age of the penion for whom alcohol was 
purchased. As discussed, ante, section 25658(c) 
was an amendment to the existing statute, 
responding to an incident in Santa Cruz County in 
which someone over 21 years old purchased 
alcoholic beverages for an underage· person who 
thereafter became intoxicated and cmshed his car, 
killing.":'..:; three minors. As originally ·proposed, 
Assemtj)y Bill No.2029 would have proacribed 
"fumisfiling]" an alcoholic beverage to a "minor" if 
the minor then caused death or great bodily injury. 
This original veniion of .the bill made the new crime 
punishable as either a felony or a misdemeanor, 
commoajy called a wobbler. (ABsem. Bill No.2029 
(1997-1998 Reg. Sess.) as introduced Feb. 18, 
1998.)';J'b.e bill was amended in the Assembly to 
substi~te the phrase "purchasing . .. for" in the place 
of "furfilsping .. . tb." The amendment also deleted 
reference to a "minor" and replaced it with "a 
penion under the age of 21 ye.era." That the crime 
could be a felony punishable in state prison 
remain.ed unchanged. (Assem. Amend. to Assem. 
Bill No.2029 (1997-1998 .Reg. Sess.) Mar. 26, 
1998.) 

The bill was then referred to the Assembly 
Committee on Public· Safety. Comments to the bill 
include this telling one: "This bill requires little or· 
no intern on the part of the purchaser of alcohol for 
underage persons. There is no requirement that 
GBI [great bodily injury] or death be foreseeable to 
the **916 purchaser, other than the general 
lcnowledge that alcohol can sometimes lead to 
dangerous situations. As is stated above, a 
commercial vendor. is only found civilly liable and 
guilty of a misdemeanor if he or she sells to an 
obviously intoxicated minor. [~ Should this bill 

be amended to provide that. the purchaaer must 
know, or reasonably should have known, that GB! 
was a likely result of the purchase of the alcohol for 
the underage person? " (Assem. Com. on Public· 
Safety, Analysis of Amend. to Asseni. Bill. 
No.2029 (1997-1998 Reg. Seas.) Apr. 14, 1998, 
italics added, underscoring in original.) 

*271 Before the full Assembly a week later, 
Assembly Bill No.2029 was again amended. 
Proposed section 25 65 8 ( c) was then to read in 
pertinent pert: "A:IJ.y person who violates 
subdivision (a) by purchasing an alcoholic beverage 
for a person under the age of 21 years and the 
person under · the age of 21 years thereafter 
consumes the alcohol and thereby proximately 
causes great bodily· injury to himself, herself, 
***657 or any other person is guilty of a pub.lie 
offense punishable by imprisonment in a county jail 
not to exceed one year or in state prison. In order · 
to be punishable by imprisonment in the state 
prison pur.ruant ta this subdivision: ['D.I (1) The 
purchaser shall have known or reasonably should 
have known that the person/or whom he or she was 
purchasing was under the age of 21 years .... " 
(Assem. Amend. to Assem. Bill No.2029 
(1997-1998 Reg. Sees.) Apr. 21, 1998, italics 
adde<;J..) 

. As the Legislative Counsel's Digest for this 
proposed amendment explained, "[t)he. bill would 
re~ that to b.e punishable as a felony the 
purchaser IllU8t have known or reasonably should 
have kilown that the person for whom he or she was 
purchasing was under the age of 21 years .... " 
(Legis. Counsel's Dig., Assem. Bill No.2029 
(1997-1998 ~g. Seas.) Apr. 21, 1998.) 

The substance of Assembly Bill No.2029 was then 
added to Assembly Bill No. 1204, then before the 
state Senate. (Sen. Amend. to Assem. Bill No. 
1204 (1997-1998 Reg. Seas.) June 3, 1998.) In the 
Senate Committee on Public Sllfety, a question was 
raised concerning the foreseeability of the injury 
caused by the underage drinkll!. "As the opposition 
notes, this provis\on would · provide a potential 
prison sentence for an act not directly caused by the 
person. A 21 year old college student who gives a 
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20 ·year old friend a beer oould be subject to an. 
increased misdemeaiicir penalty if that 20 year old 
frienc! . were to trip down· a flight ·of stairs after 
drinking the beer and breaks his/her em1. 11 (Sen. 
Com. on Public Safety, Analysis· cif Amend. to 
Assein. Bill No. 1204 (1997•1998 Reg. Sess.) June 
3, 1998.) "SHOULD WE PUNISH ONE PERSON 
FOR THE tJ:NFORBSBBABLB SUBSEQUEl'{I' 
BEHAVIOR OF ANO'l'HBR. BECAUSE THE 
FIRsT PERSON COMMITrBD AN OFFENSE'?" ( 
Ibid.) . . . . 

Althoiigh a · concern was raised in the Senate 
committee about the foreseeabilicy of the irijucy, no 
question' was 'i:BiSed about the felony proviSion or' its 
reqtilriimmi'f that the offender kne\v or Should 'have 
known the ag~ · of the pemon 'for whom ·he wali 
buying alcohol. Nevertheless, .ASSembly Bill' No. 
1204 wiili ·thereafter 'mneni:l.tid to delete the felony 
option iogtither with' ilB intmit requirenilii'J.t; leaVing 
section 256SB(c) as a misdemeanor proViBfon only, 
with no eicplicit intenf i:equirCment (Sen. Amend: 
to Aiaem. Bill'.· *172 No. !204 (1997~1998 Reg:· 
Selis.) June 30, '1998.) It WaS this vemoil that wli:s 
eventually pBBsed, enrolled, sent ·to ·the GOvemof, 
and signed into law. [FN9] · 

FN9. As the Court of Appeal explained: 
"The substance of [Assembly Bill No.] 
1204 WBB then incoiporated into a related 
bill prbcieeding tbrougb the ·Senate, ·[Senate 
Bill No.] 1696, to en8ure that its provisfoi:iS
would not be eupei"[s]eded if both . bil!B 
were enacted and '[Senate Bill Nb':J' 1696 
was · · chii.ptered · iast. · (l,.egi.8: CoWisel'!i 
Dig., Sen. Bill No·. 1696;· Stats. 1998 
(1997-1998 Reg.' 'Sess;)".) ( [Senate· Bill] 
1696.) In fei;t, that is what happimed, 
[Ailseinbly Bill No.] 1204 wliB· clili.ptel'ed 
on September 14, 1998. [Senate· BillJ 169'6 

. w~ chaptered ori · Septimiber 1'8, 1998'. 
Section 25658 w'BB al::C.ended to inclUde 
silbilivision (c) bY $eil.ate BilJ·1'696.". · · 

' ,•.. .' .• •I . 

The Court of A:PJleal beli>w .i'eiiSDlied: "A review 
of thiS bistory Shows, that the Leigislafure considered 
incorporating a.n eipress mental state element into 
the . statute when ·the . subdivision could be 

proseciuted as a felony. It may be infeued ·that the 
Legis1ature intended the misdemeanlir to· be a strict 
liability statute wlien it deleted the felony prciVisiciil. 
**917 without moving the requirement of a i!J!eciiiC 
m-1 state into . the remai.nil:ig misdemeanor 
portion' of subdivision ( c). 11 While this inference 'is 
**"658 strong, petitioner contends the appenate 
court's view of the legislative history is simplistic 
becmise it fails to view the ·totillity of the legislative 
histo?Y., whicb indicates a 'legislative concem: with 
not ci.illy the piltentia.1 offe:tider's ·knowledge'. ·of the 
drinker's· age, but also with his or her subjective 
awerimBss .of the foreseeability of the hami cirused 
by the drinker. 

As olir recitation of the legislative history 
demonstrates, the Legislature wBB, at· various points, 
concerned bdth with the p'oBBi.bilitf 'that· one· ci>~d 
be ·convicted' of a felony under the new law ·even 
thoiigb iliiBware of the iige of the person for' whom 
alcohol was bought 1111d with the possibility the 
purcbaser coilld . be conVi.cteil although. unaware the 
drinker mtended ·to became intoXi.ciated cir tci . drive. 
But that the Legisliitui'C may · bilve enfertiiined 
multiple concerns libout'the: proposed . law. does' not 
undemrine the obvious ilifenmce that in deleting the 
felony option, with its attaclied intent i:equiremerit, · 
the Legislature intended ~o leave the new crime a 
miademearior only, with no intent requirement. 

Interpretation of section 25658(c) as a strict 
liability offense is biilstered by a consideration of 
other. statutes addressing related isilues, liU of wl:ii.cl:! 
appear in the same portion of the Bu!iineas Bild 
Professions Code as does section 25 65 8. (See art. 
3 rwomen and Minorsi1, ch.. 16 [''Regulatory 
Proviiiionsu], div.··9 r'Alti6holic 'Beverages"].) For 
eitample, section 256:58;2, subdiviliion (a} ·proVides: 
"A piirent ·or ·legal · guari:lian who knoWlngl;y permits 
his or''het child .. : under the age of rs yelirS; to 
consume· an iilcohcilic beverage ... at the home· t1f 
the parent or legai . guardian t uli'der cerW.n 
conditions]' is gUilty ot· [a] miilaemeanm. 1' (ltalic8 
addeii.) Similarly, set:fion 256S·i', siibdiVision ·(l:i) 
provides: "lit any place of business where alcoholic' 
beverages are' *273 sold to ·be cOilBimled upim the 
premises, to employ or '/aiomngly permit anyone to 
loiter' iii or'· about said premises · for the purpose of 
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begging or soliciting any patron or customer of, or 
visitor in, · such premises to purchase any alcoholic 
beverages for the one begging or soliciting [is guilty 
of a misdemeanor]." (Italics added.) Finally, 
section 25659.5, subdivision (d) provides: "Any 
purchaser of keg beer who knowingly provides false 
infont1B.tion as required by subdivision (a) is guilty 
of a misdemeanor .. " (Italics added.) 

[12] Because the wording of these statutes shows 
the Legislature if it wishes knows how to express its 
intent that knowledge be an element of an offense, 
the absence of such a requirement in section 
2565B(c) indicates it intended no such requirement. 
(People v. Murphy (2001) 25 Cal.4th 136, 159, 105 
Cal.Rptr.2d 387, 19 P.3d 1129.) "It is a settled rule 
of statutory coDStruc:tion that where a statute, with 
ref\lf131lce,:Jo one subject contains a given provision, 
the .. omission of such provision from a similar . 
stiitute:;ccincerning a related subject is significant to 
show :thii.i a different legislative intent eXisted with 
reference .. to the different statutes." (People v. 
Norwood' (1972) 26 Cal.App.3d 148, 156, 103 
Cal.Rptr. 7.) In sum, the legislative history and 
context Of section 2565 8( c) tilts heavily in favor of 
criminal . liability without proof of knowledge or 
intent. 

[l3il. The;·second factor we find significant is the 
seventy of the p11niahment. (Jorge M., supra, 23 
Cal.4th at p. 873, 98 Cal.Rptr.2d 466, 4 P.3d 297.) 
The greater the punishment for a particular crime, 
the more likely the Legislature intended to require 
the state to prove an offender acted with some 
culpable mental state. ''For crimes which impose 
severe punishment, ' ... the usual presumption that a 
defendant must know the facts that make his 
conduct illegal should apply.' (**"659Staples v. 
United States [ (1994) ] 511 U.S. [600,). 619, [114 
S.Ct. 1793, 128 L.Ed.2d 608).)" (People v. Coria 
(1999) .21 Cal.4th 868, 878, 89 Cal.Rptr.2d 650, 

. 985 P.2d 970.) For example, we reasoned in Jorge 
M. that the "Legislature's choice of potential felony 
[rather than misdemeanor) punishment .. . reinforces 
the presumption expressed by [Penal Code) section 
20 and suggests that correspondingly strong 
evidence of legislative intent iB required to exclude 
mens rea from the offense." (Jorge M., supra, at p. 

880, 98 Cal.Rptr.2d 466, 4 P.3d 297.) 

Section 25658(c) is pilnishable as a misdemeanor, 
not a felony. In general, punishment *"918 for a 
misdemeanor cBDDot exceed confinement in a 

· county jail for up to six months, a fine not to exceed 
$1,000, or both. (Pen.Code, § 19.) The maxilli.um 
confinement for a misdemeanor is one year in jail. ( 
Id., § ·19.2.) A violation of section 25658(c), though 
not a felony, provides for a punishment greater than 
that prescribed for the typical misdemeanor because 
a violator "shall be punished by imprisonment in a 
county jail for a minimum term .of *274 sb: months 
not to exceed one year, by a fine not exceeding one 

· · thousand· dollars ($1,000), or by both imprisonment 
and fine." (§ 25658, subd. (e)(3), italics added.) 

Although the heightened penalty tends to 
distinguish section 2565B(c) from the ordinary 
misdemeanor and suggests we should imply a 
mental element to this crime, a higher than nonnal 
penalty does not necess~y·preclude a crime from 
being a public welfare offense;· the severity of the 
punishment is, instead, a factor in the overall 
calculus in determining whether proof of a mental 
element must be implied. Here, the punishment 
falls somewhere in the middle, greater than that 
prescribed for the typical misdemeanor, but less 
than that for the typical wobbler or felony. 

In addition· to the potential length of possible 
incsrceration, petitioner contends the reputational 
injury and personal disgrace be will suffer should 
his conviction for violating section 25658(c) be . 
allowed to stand are factors relevant to determining 
the severity of the punishment. We agree. 
Discussing this issue, Justice Traynor opined for 
this court: ''Under many statutes enacted for the 
protection of. the public health and safety, e.g., 
traffic and food and drug regulations, 'criminal 
sanctions "are relied upon even if there is no 
wrongful intent. These ojf enses usually involve 
light penalties and no moral obloquy· or damage to. 
reputation. Although criminal sanctions are relied 
upon, the primary purpose of the statutes is 
regulation rather than punishment or correction. 
The offenses are not crimes in ·the orthodox sense, 
and wrongful intent is not required in the interest of 
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enforcement." (People v. Vogel (1956) 46 Cal.2d 
798; 801, f'.n. 2, 299 P.2d 85Q, italics Bdded (Vogel), 
quoted in: Jprge M., supra, 23' Cal.4th at p. 872, 98 
Cal.Rptr.2d 466, 4 P.3.d 297.) At issue in Vogel 
was the criI!J.e of bismiy. Justice Traynor further 
cxp1ained: "The severe pellalty for bigaihy [th eh up 
to a :&5,000 :fine, coniincment in county jail, or in 
state prison for up to 10 years], the serious loss of 
re;ndation convtctton .entails, . the iilfrequency of the 
offense, and the fact. that it has been n:garded for 

· centuries as a cr:irii.e involving moral turpitude, 
make it extremely llllliREily that the Legislature 
meant to. include the n:icirally innocent to make sure 
the guilty did. not ~cape." (Vogel, supra, at p. 804, 
299 P.2d 850, fn. omitted, italic& added.) 

More recently, the Court of Appeal addressed the 
question wh~ther the crime of misdemeanor llllima1 
cruelty' (Pen.Code, § 597f, subd. . (a)) required a 
sho\Ving of ei~er civil or criminal negligence. · { 
People v. Speegle (1997) 53 Clil.App.4th 1405, 62 
Cal.Rptr.2d '384.) The court found the ***660 
reputational irij ury llSBiiclated With · the crimiDaJ 
miStreatmei:it ilnd neglect of· ai:llmaJs to justify the 
higher, criminal negligeiice . ste.iide.rd. "In our 
society, those who mistreat liiiimals are the deserved · 
o!:iJect c;if ol:iloquy, and tlleir conduct is wrciiigful of 
itself and not just as a matter of legisla±ive 
declaration." (Id. atp. 1415, 62 Cal.Rptt.2d 384.) 

*275 Like the bigmuBt in Vogel, mpra, 46 Cal.2d 

The third factor we find particularly pertinent is the 
seriousness of the lie.rm or injury **!119. to 'the 
public. (Jorge M., supra, 23 Cal.4th ·at p:""873;' QB 
Cal.Rptr.2d 466, 4. P.3d 297.) The mo~ serioiis 
and widespreBd the expected harm · from the 
prohibited conduct; the more likely the LegislatUre 
intended to create a public · welfare·· offellae for 
which no proof of knowlliiige or intent is" requlred. 
We explained the significance of this factor in 
Jorge M.: "The AWcA [:Assault Weapons Control 
Act] is a remedial . law aimed at protecting the 
public against a highly serious danger to life arid 
safety. The Legislattii'e presumably intended, that 
the law be effectively enforceable, i.e., that its 
enforcement would actu8.lly result in restricting ·the 
number of assalilt weapons .iii the hands of cririiine.ls 
e.nd the mentally ill. In iliterpretbig the law to 
further the legislative intent, .therefore, we lihcn:illl 
strive to avoid any cDnstruction that . \voU!d 
significmitl)i undiirmine ·im · enforceal:iility. · ThiS is 
not to Bliggest this court would or ·should · read· e.ny 
element out of a crimlnaJ statute simply to ease the . 
People~s burden of proof. But, when a c;:rime's 
statutory definition does n~t e~reas1y include e.ny 
scieriter element, the: fact the Legislature inteiided 
the law to remedy a seriotis and widespfead ptiblic 
safety threat militates against the conclusion it =iiJ.So 
intended impliedly to include in the definition a 
scienter element illlpecially burdensome to prove." ( 
Id. at'pp. 880..~81, 98 Cal.Rpir.2d 466, 4P.3d 297.)" · 

798, 299 P.2d · 850; and the defendant who kept, The hmm that section 25658(c) Biri1s tO avoid is the 
neglected, and starved 209 . poodles in People v. death and great bo.dily iajilry of underage ilrlvers, 
Speegle, supra, 53 Cal.App.4th· 1405, 62' their passengers f!.Dd other collateral victims. Unlike 
Cal.Rptr.2d 384, a pers00: who purchases alcOhofic section 25658(a), which crimina)j7,es· the mere 
beverages for an . ~ person, enabling that furnishing, selling or giVing of 8.lcohol to an 
person to becoiil~ \ntoXi.Ciited ifuli to .·cBUSe "great underage· person, section· 25658(c) iricludes tWo 
bodily injury ·or dee.th," mily expect. severe censure additioiial and signifioant·elements: consumption ··or 
from the generii1 public. Tbaf' dnilik . drivers, and the beverage and serious injury or dee.th. One may 
especililly ~ druiik drivers, catise death' iiii.d fairly conclude the law addresses a. "serious and 
destruction on our highways is common lmowledge, widespread public safety threat"· (Jorge M .. supra, 
and anyone. contribut:ing to that societal tragedy 23 Cal-.4th at p. 881, 98 Oiil.Rptt:2d '466, 4 P.3d 
wouµi · aUffer signmciiii.t riipiliajioilal iil.jilry. 297.) Impl'Ying an intent ot'lmi:lwl:edge requirement 
con8iderln tile beigbtiiiietl Dii.S'cl.mnl:lmor peiiiilfy would · netielisai:ily undentiiiie · the stablte1s 
together ,Jtb the. societa.i ·i:oriclei'i'Hiefuin 8. violati:ir mifoii:ee.bility lriid reduce itil . effectiveiiesii iri. 
of section 25658(C:_)' would eneountet; we cone. "!Ude reducing ·the *276. number of .deathS ilnd iii.juries 
the severi+..i of the' p1.ini.sliiiiiint wefahs in. favor of associated With imderiige· "tltinkilig. we· conclllde 
requiring ;~me intent element f'or section'256SB(c)". · this factor militates againsf'iiife±ririg an intent 
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requirement for section 2S658(c). 

Consideriiig these factor& together, we find the 
legislative history of section 25658(c), its context, 
end the seriousness of ***661 the hann to the · 
public particularly persue.sive in demollBtrating that 
no knowledge-of-age requirement should be 
imposed. Although the public obloquy for violation 
of the statute and the minimum of six months in jail 
for its violation result in a more severe penalty than 
normal for a miademeanor o~e, section 25658(c) 
remains . a misdemeanor, not a felony nor even a 
wobbler. On balance, we - are convinced the · 
legislative history provides the strongest evidence 
of legislative intent That history indicates the 
Legislature intended that a conviction of violating 
section 25658(c) cli>es not require a showing the 
offend_~~-.liad knowledge of the imbiber's age or 
other .. cri#llnaJ intent Accordingly, although the 
People _must prove an llCClllled "purcbas[ ed]" an 
alcoholic -beverage "for" an . underage person, the · 
People need not also prove the accused knew that 
person wail under 21 YllaIS ofage. 

D. The:Mtstake of Fact as to. Age Defense 

[14) Although the People need not prove 
knowled,ie of age in order to establish a violation of 
section.-..-25658(c), the questian remains whether 
petiticiii.er was entitled to raise a mistake of fact 
defense conceming Turpin's age. The Penal Code 
sets fortb the broad outlines of the mistake of fact 
defense. Section· 26 of that code provides: "All 
persons are capable of committing crimea except ['V 
] ... [Y.] Persons who. committed the act or made the 
omission charged under an ignonmce or mistake of 
fact, which disproves any criminal intent." Thus, 
for example, in a case where a defendant was 
convicted of. murder for shooting his wife, but 
claimed he honestly believed the gun was not 
loaded, the trial court erred by refusing tc instruct 
the jury that a person who entertains "an honest and 
reasonable belief in the existence of certain facts 
and circumstances which, if true, would make such 
act and omission lawful, is not guilty of a crime." 
**920(People v. Goodman (1970) 8 Cal.App.3d 
705, 709, 87 Cal.Rptr. 665.) [FNlOJ Similarly, in 
a case where 11 defendant, charged with forcible 

rape and kidnapping, claimed a reasonable belief 
that the victim consented, we held the jury should 
have been instructed on a mistake of fact because if 
a reasonable yet mistaken belief in consent was 
proved, the ·accused would not "possess the 
wrongful intent that is a *277 prerequisite under 
Penal Code section 20 tc a conviction of either 
kidnapping ... or rape by means of force or threat." ( 
People v. Mayberry (1975) 15 Cal.3d 143, 155, 125 
Cal.Rptr. 745, 542 P.2d 1337.) 

FNIO. People 11. Goodman, ·supra, .S 
Cal.App.3d 705, 87 Cal.Rptr. 665, was 
disapproved on another ground in People 
11. B~le (1972) 6 Cal.3d 441, 451-452, 
99 ciiJ.Rptr. 313, 492 P.2d 1. 

[15) As a general matter, however, a mistake of 
fact defense is not available unless the mistake 
disproves an element' of the offense. (People 11. 

Parker (1985) 175 Cal.App.3d 818, 822,. 223 
Cal.Rptr. 284; l Witlcin & Epstein, Cal.Criminal 
Law, 11Upra, Defenses, § 39, p. 372.) Thus, in 
Parker, the defendant illegally entered a structure, 
allegedly believing it was a commercial building. 
Because the building was in fact a residence, he was 
charged with and convicted of first degree burglary. 
(Pen.Code, § 459.) On appeal, the appellate court 
rejected his argument that the trial court had erred 
by failing to instruct the jury that his mistaken belief 
the building . was an uninhabited structure 
constituted an a.ffirmative defense. (Parker, supra, 
at p. 821, 223 Cal.Rptr. 284.) The appellate court 
reasoned that because the prosecution was not 
required to prove a defendant knew the building 
entered was a residential one in order to convict of 
***662 burglary, "ignorance concerning the 
residential nature of a building does not render a 
defendant's unlawful entry into it with a felonious 
intent innocent conduct." (Id. at pp. 822-823, 223 
Cal.Rptr. 284.) 

_Of course, mUrd.er (People 11. Goodman, supra, 8 
Cal.App.3d 705, 87 Cal.Rptr. 665), rape (People 11. 

Mayberry, supra, 15 Cal.3d 143, 125 Cal.Rptr. 745, 
542 P.2d 1337) and burglary (People 11. Parker, 
supra, 175 Cal.App.3d 818, 223 Cal.Rptr. 284) all 
require proof of criminal intent, whereas public 
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welfare offenses such as a violation of section 
25658(c) do not. We addressed tbe mistake of fact 
defense for public welfare offenses in People v. 
McC/ennegen (1925) 195 ail. 445, 234 P. 91, 
which involved a joint prosecution of several 
defendants for violating the state's e.ntisyndicalism 
statute. lt was alleged the defendants conspired to 
effect a change in the "industrial ownership and 
control in the existing economic e.nd social system" 
e.nd to "effect political changes in this state e.nd in 
the United States of America by means e.nd methods 
denounced by [the e.ntisyndicalism] e.ct." (Id. at p. 
448, 234 P. 91.) Although we ultimately found the 
e.ntisyndicalism e.ct did not establish a public 
welfare crime, we discussed the ·mental · state 
required for .such offenses, which we denoted 
"statutory crimes." "The commission of various 
acts are made punishable under our crimine.l 
jirocedure, even though the .doer be ignorant of the 
fact that the doing of the e.ct constitutes en offense. 

· A mistake of fact, or a want of intent, is not in every 
case a sufficient defense for the violation of a 
criminal statute. Statutes enacted ·for the protection 
of public morals, public health, and the public peace 
end safety are apt illustrations of the rule just 
announced. (Citations.] ... [v.J ' ... [T]berefore if a 
criminal intent is not en essential element of a 
statutory ":Z 78 crime, it is not necessary to prove 
any intent in order to justify a conviction. Whether 
e criminal intent or guilty knowledge is a necessary 
element of a statutory offense is a matter of 
construction to" be determined from tbe language of 
the statute, ui view of its .manifest purpose and 
design. There are many instances in recent times 
where the Legislature in tbe exercise .. of the police 
power . bas prohibited, under penalty, the 
performance of a specific act. The doing of the 
inhibited e.ct constitutes the crime, and tbe moral 
turpitude or purity of the motive by which it was 
prompted and knowledge or ignorance of Its 
criminal character are immaterial circumstances 

· on the quest.ion of guilt. The only fact to be 
determined in these cases is whether the defendant 
did the e.ct. In the intereSt of the public the burden 
is placed upon the actor of ascertaining at his peril 
whether his deed is within the prohibition of any 
criminal statute.' " *"921(Id. at pp. 469-470, 234 
P. 91, italics added.) In other words, for public 

welfare offenses for which . intent need not be 
proved, a mistake of fact defense was unavailable. 

People 11. Schwartz, supra, 70 P.2d 1017, 28 
Cal.App.2d Supp. 775, illustrates the point. That 
case involved the sale of impure or adulterated 
food1 a public welfare offense. The court there 
explained that tbe defendant . "does not need to 
engage in that business; but if he does engage in 
that business the law will not permit him to eve.de 
his responsibility to the public, declared by law, by 
pleading ignorance of the quality or contents of that 
which he may lawfully sell only if it is pure." (Id. at 
p. 778; 70 P.2d 1017, italics added.) Similarly, in 
People v. Bickerstaff (1920) 46 Cal.App. 764, 190 
P. 656, a case involving tbe sale of a beverage with 
greater than 1 percent alcohol, "it is not a defense 
for the defendant to prove that he .did not know the 
liquor sqld by him contained the prohibited *""663 
amount ofalcobol." (Id. at p. 771, 190 P. 656:) 

Notwithstanding the foregoing; tbe modem trend is 
to require proof of some criminal intent or 
knowledge in order to secure a criminal conviction. ( 
People v. Simon, supra, 9 Cal.4th at p. 521, 37 
Cal.Iqitr.2d 278, 886 P.2d 1271.) Vogel, svpra, 46 
Cal.2d 798, 299 P .2d 850, is illustrative. In Vogel, 
the defendant was c_barged with bigamy in. violation 
of Penal Code section 281, which at that time 
provided that "[e]very person having a husband or 
wife living, who marries any other person ... is 
guilty of bigamy." The trial court rejected the 
defendant's proffered evidence that he reasonably 
believed his fi.I1!t wife had divorced him, citing 
People v. Kelly (1939) 32 Cal.App.ld 624, 625, 90 
P .2d 605, which· held that "[a] second marriJ!ge 
under an . erroneous assumption that tbe first . 
marriage has been annulled or dissolved is not a 
defense to a charge of bigamy." 

The Vogel court agreed the People need not 
establish the defendant knew he was still married to 
his first wife, but need only prove he we.s in fact 
still "279 married to her. Nevertheless, we 
concluded tbe defendant we.s entitled to raise a 
mistake of fact as an affirmative defense, explaining 
that he would not be "guilfy of bigamy, if he had a 
bona fide ilnd reasonable belief that facts existed 
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that left him free to remarry." (Vogel, supra, 46 
Cal.2d at p. 801, 299 P.2d 850; see also People v. 
Stuart (1956) 47 Cal.2d 167, 302 P.2d 5 [mistake of 
fact defense available to charge of selling 
adulterated drug]; In re Marley, aupra, 29 Cal.2d et 
p. 530, 175 P.2d 832 [suggesting but not deciding 
mistake of fact defense available to charge of 
shortweightingJ.) 

Most notable, perhaps, of this . line of cases is 
People v. Hernandez (1964) 61 Cal.2d 529, 39 
CeLRptr. 36i, 393 P.2d .673. In that case, the 
defendant was charged with statutory rape (now 
called unlawful sexual intercourse; see Pen.Code, § 
261.5), a crime that does not require proof the 
defendant knew . the prosecutrix's age. The 
defendant. claimed "he had in good faith a 
reasonable. belief that the prosecutrix was 18 years 
or moiC;;of age" (Hernandez, supra, at p. 530, 39 
Cal.Rptr.,.361, 393 P.2d 673), whereas in fact she · 
wes 17 . years nine months old. Since the 19th 
century the law bad made the defense of mistake of 
fact es. to .age unavailable for this crime. (People v. 
Rim (.1896) 115 Cal. 132, 134-135, 46 P. 915.) In 
an example of an opinion's venerability offering it 
no protection, this court overruled RaJz and held the 
defendant .was entitled to raise a defense of mistalce 
of fac~.;::qiting Penal Code section 20 and Vogel, 
supT"a1; :46 Cal.2d 798, 299 P .2d 850, we stated: 
"We are persuaded that the reluctance to accord to a 
charge of statutory rape the defense cif a lack of 
criminal intent has no greater justification than in 
the case of other lttatutory crimes, where the 
Legislature has made identical provision with 
respect to intent. ' "At common law an honest and 
reasonable belief in the existence of circumstances, 
which, if true, would rilake the act for which the 
pmon is indicted an innocent act, has always been 
held to be a good defense.... [I]t hes never been 
suggested that these exceptions do not equally apply 
to the case of statutory offenses unless they are 
excluded expmsly or by necessary implication." ' " 
(Hernandez, supra, at pp. 535-536, 39 Cal.Rptr. 
361, 393 p .2d 673.) 

These cases follow the modem trend away from 
imposing strict liability for criminal offenses and to 
require some showing of knowledge **922 or 

criminal intent, even if only crimin.al negligence. 
(See Jorge M, ·supra, ~3 Cal.4th st p. 887, 98 
Cal.Rptr .2d 466, 4 P .3 d 297 ["the People bear the 
burden of proving the defendant knew or should 
have known the firearm ***664 posseased the 
characteristics bringing it within the" Assault 
Weapons Control Act].) In addition to interpreting 
statutory language to require s.ome showing of 
criminal intent, as we did in Jo'1[e M., we may 
peonit a conviction absent evidence of knowledge, 
but allow a defendant to raise a mistake of fact in 
his defense, as in Vogel, aupra, 46 Cal.2d 798, 299 
P.2d 850, and People v. Hernandez, supra, 61 
Cal.2d 529, 39 C!U.Rptr. 361, 393 P.2d 673. 
Although by *280 tradition (and due process) the 
People often have the burden to prove know ledge or 
intent, shifting the burden to the defendant to prove 
his lack of guilty or criminal intent is in some cases 
a!ao pmniasible. Thus, for example, addreaaing the 
crime of bigamy in Vogel, we explained that "guilty . 
knowledge" wes " formerly 11 part of the definition 
of bigamy [but] was omitted from [Penal Code] 
section 281 to reallocate the burden of proof on 
that issue in a bigamy trial. Thus, the prosecution 
makes e prima facie case upon proof that the second 
marriage was entered into while the first spouse was 
still living [citations], and his bona fide ·and 
reasonable belief that facts existed that left the 
defendant free to remarry is a defense to be proved 
by the defendant." (Vogel, supra, at pp. 802-803, 
299 P .2d 850, italics added, fn. omitted; see also 
People v. Taylor (2001) 93 Cal.App.4th 933, 
952-953, 114 Cal.Rptr.2d 23 (cone. & dis. opn. of 
Morrison, J.) [llllggesting the same reallocation of 
the buroen of proving intent in a prosecution for 
possession of a cane sword in violation of 
Pen.Code, § 12020, subd. (a)(l) ].) 

As in Vogel, aupra, 46 Cal.2d 798, 299 P.2d 850, 
we conclude that, although the prosecution need not 
prove an offender's know ledge of age in order to 
estshlisb a violation of section 25658(c), petitioner 
was entitled to ·raise an affirmative defense, for 
which he would bear the burden of proof, that he 
honestly and reasonably . believed Turpin wes at 
least 21 yeBIS old. Recognizing the viability of a 
mistalce of fact defense is consistent with the 
modem trend away from strict liability for criminal 
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offenses as well as with Penal Code section 20 and 
the statutory scheme of which Business and 
Professions Code section 25658(c) iB but a part. 
Article 3, chapter 16, diviSion 9 of the Business and 
Professions Code contains both section 25658(c) 
arid 25660, and the tWo statutes must be construed 
together. (Renee J. v. Superior Court, supra, 26 
Cal.4th at p. 743, 110 Cal.Rptr.2d 828, 28 P.3d 
876.) Section 25660, relating to licensees, provides 
in pertinent· part: "Proof that the 
defendant-licensee, or his employee or agent, 
demanded, was shown and acted in reliance upon 
Sllch [described ] bona fide evidence [of majority 
and identity) in any tnmsactio11, employment, use or 
perinission forbidden by Sections 25658, 25663 or 
25665 shall be ti defense to · any criminal 
prosecution therefor or to any ·proceedings for the 
suspfl1J.Bion . or revocation of any· license based 
thereon." (Italics added.) Section 25 660 thus 
specifically authorizes licensees to raise a mistake 
of fact defense as to the age of a customer to whom 
alcohol was sold or served. "Although a violation 
of section 25658 ean occur despite the seller's Jack 
of knowledge that the purchaser is under the age of 
21, the. seller's liability is not absolute' because 'the 
Legislature has furnished a procedure whereby he 
may protect himself, . namely, ... section 25660 
[allowing the seller to rely on bona fide evidence of 
majority and identity].' " (Provigo Corp. v. 
Alcoholic Beverage Control Appeals Bd., supra, 7 
Cal.4th at pp. 564-,565, 28 Cal.Rptr.2d 638, 869 
P.2d 1163.) . 

"'281 Does section 25660 suggest the Legislature's 
intent to peimit a similar defense to nonlicensees? 
We hold that it does. A contrary conclusion would 
lead to an abiiurd *"'*665 result (see, e.g., In re J. 
W., supra, 29 Cal.4th at p. 210; 126 Cal.Rptr.2d 
897, 57 P.3d 363; City of Cotati v. Cashman 
(2002) 29 Cal.4th 69, 77, 124 Cal.Rptr.2d 519, 52 
P .3d 695), to wit, while licensees, who may serve 
alcoholic beverages to dozens or even hundreds of 
customers in· a single night, can demand, check and 
act iri reliance on bona fide evidence of identity and 
age and thereby enter a safe harbor, protected from 
criminal liability, a nonlicensee who serves 
alcoholic beverages only occasionally and to just a 
few persons, and who similarly demands, checks . 

*'*923 and acts in reliance on bona fide evidence of 
identity and age, and may honestly and reasonably 
believe the person for whom he or she purchased · 
alcohol was over 21 years old, would absent a . 
mistake of fact defense be subject to criminal 
liability, punishable by a minimum of six months in 
jail. (§§ 25658(c), 25658, subd. (e)(3).) The 
Legislature could not have intended this disparity of 
treatment. 

We conclude the trial court erred in refusing 
petitioner's offer to prove he honestly and 
reasonably believed Turpin wils over 21 years old. 

CONCLUSION 
We reach the following conclusions: (1) · Section 
2565B(c) iB not limited to. the shoulder tap scenario, 
but applies whenever an offender purchases 
alcoholic beverages for an 1I11derage person; (2) 
section 2565B(c) does not apply in the typical social 
party host situatio11, because the host does not 
purchase alcohol for any particular guest; (3) the 
prosecution need not prove an offender knew (or 
should have known) the age of the person to whom 
he or she furnished alcohol in order to prove a 
violation of section 256SB(a); (4) the prosecution 
need not prove an offender knew (or should have 
known) the age of the person for whom he or she 
purchased alcohol in order to prove a violation of 
section 256SB(c); and (5) a person charged with 
violating 'section 25658(c) may defend against the 
charge by claiming an honest and reasonable belief 
that the person for whom he or she purchased 
alcohol . was 21 years of age or older. The 
defendant bears the burden of proof for this 
affirmative defense. · 

Because the trial court refused to adritit evidence 
that petitioner believed Turpin was over 21 years 
old, it erred. The judgment of the Court of Appeal 
denying the petition for writ of habeas corpus iB 
reversed and the cause remanded to that court. The 
Court of Appeal iB directed to grant the petition for 
a writ of habeas corpus, vacate the judgment of the 
Sacramento County ,Superior Court in People v. 
Michael Lee Jenning.r, No. OOM07614, and remand 
the case · to the superior court · for· further 
proc~dings. The clerk of the *282 Court of 
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Appeal is directed to remit a certified copy of this 
opinion to the · superior court for filing, and 
respondent shall serve another copy thereof on the 
prosecuting attorney in conformity ·with Pena.I Code 
section 13 82, BUbdivision (e)(2). (See Jn re Gay 
(1998) 19 Ca.I.4th 771, 830, 80 Cel.Rptr.2d 765, 
968 P.2d 476.) 

Vi7E CONCUR: GEORGE, CJ., KENNARD, 
BAXTER, CHIN, BROWN and.MORENO, n. 

34 Cal.4th 2~4, 95 P .3d 906, 17 Ce1.Rptr.3d 645, 
04 Cal. Daily Op. Serv. 7765, 2004 Daily Journal 
D.A.R. 10,456 
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DYNA-MED, INC., Plaintiff and Appellant, 
v. 

FAIR EMPLOYMENT AND HOUSING 
COMMISSION, Defendant and Respondent 

L.A. No. 32145. 

Supreme Court of California 

Nev 2, 1987. 
SUMMARY 

The trial 09urt denied an employer's petition for writ 
of mandate to direct the Fair Employment and 
HousiDg Commission to eet aside its decision finding 
the employer had fired an employee in retaliation for 
her filing an employment discriminati.on complaint 
undl!T the Fair Employment and Housing Act (PEHA) 
( Gov. Code. § 12900 et seq.), and awarding lost 
wages . plus punitive damages. The employee had 
initially filed a complaint alleging her employer 
discriminated with regard to wages and promotional 
opportunities on the basis cf sex. The complaint was 
resolved by means of a written settlement agreement 
pllI'8Ullilt to which the employer agreed not to engage 
in retaliatory action against the employee for filing 
the complaint. Shortly after executing the agreement, 
the employer fired the employee. Thereafter, the 
employee filed a new complaint, alleging that ehe 
was fired in retaliation for her original complaint. 
(Superior Court of San Diego County, No. 501958, 
Sheridan E. Reed, Judge.) The Court of Appeal,· 
Fourth Dist., Div. One, No. D001228, affirmed. 

The Supreme Court, holding that the FEHA does not 
authorize the ,Faii Employment and Housing 
Commission to award punitive damage8, reversed the 
judgment of the Court of Appeal with directions. The 
court npted that Gov. Code. § 12970, subd. (a) 
(scope of relief), provides that the commission may 
issue an order requiring a respondent to take such 
action, including biit not limited to certaln. prescribed 
remedies, as in the judgment of the commission will 
effectuate the pUiposes of the PEHA. However, it 
held . that such statutory language pennits only 
additional corrective, · nonpunitive remedies. Thus, 
the court held that it could nqt be inferred that the 
Legislature intended sub silentio to empower the 
commission to award punitive damages. (Opinion by 
Panelli, J., with Lucas,· C. J., Mosk, Arguelles, 

Eagleson and Kaufman, JJ., concmring. Separate 
dissentiDg opinion by Broussard., J.) *1380 

HEADNOTES 

Classified to California Digest of Official ReportB 

(lg, lh, ~ Mi, ll) Civil Rights § 3-Employment
Fair Employment and Housing Commission-Power 
to Award Punitive Dainages. 
In a proceeding under the California Fair 
Employment and Housing Act, Gov. Code. § 12900 
et seq., the Fair Employment and Housing 
COOmnission did not have authority to award punitive 
damages on behalf of an employee who had been 
fired by her employer five bOlll'S after the employer 
had agreed not to engage in retaliatory actions against 
the employee for filing a complaint with the 
commission. Although Goy. Code § 12970, subd. 
(a) (scope of relief), provides that the commission 
may isBUe an order requiring a respondent to take 
such action, including but not limited to certain 
prescribed remedies, as in the judgment of the 
commission will effec:twlte the prirposes of the act, 
such statutmy language permits only additional 
corrective, nenpunitive remedies. Thus, the act does 
not authorize the commission tci award punitive 
damages. 

TR.ecoyery of damages as remedy for wrongful 
discrimination under state or local civil rights 
provisioru, note, 85 A,L.R.3d 35 Ll 

raJ Statutes § 21-Constructioa-Legislative Intent
Pwpose ofLaw. 
A court's first task in construing a etatrite is tO 
ascertain the intent of the Legislature so as to 
effectuate the pUipose of the law. In determining such 
intent, a court must look first to the words of the 
statute themselves, giving to the lailguage its usual, 
ordinary import and according . significance, if 
possible, to every word, phrase and sentence in 
pursuance of the legislativ.e pUIJJose. A construction · 
making some words SUiplusage is to be avoided. The 
words of the statute must .be constru6d in context, 
keepiDg in mind the statutory pUIJJOSe, and statutes or 
statutory sections relatiDg to the same subject must be 
harmonized, both internally and with ea.ch other, to 
the extent possible. Where uncertainty exists 
consideration should be given to. the consequences 
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that will flow from a particular interpretation. 

Q) Statutes § 21-Construction-Legislative Intent
Legialative History. 
Both the legislative history ofa statute and the wider · 

historical circumstances of its enactment may be · 
considered in ascertainlng the legislative intent. A 
statute should be constrUed, whenever possible, so as 
to preserve its constitutionality .. 

(.4.) Words, Phrases, and Maxims-Remei:ly. 
A remedy is something that corrects or counteracts 
an evil: corrective, counteractive, reparation. "1381 
It is the legal means to recover a right or to prevent or 
obtain redress for a wrong. 

W Damages § 22-Bxemplary or Punitive 
DllIIIB.ges-Purpose. 
Punitive damages by definition are not intended to 
compensate the injured party, but rather to punish the 
tortfeasor whose wrongful action was intentional or 
malicious, and to deter 'him and others from similar 
extreme condlict. 

(Q) Damages § 22.2-Bxemplary or Pwlitive 
Damages-Availability-Enabling Statute. 
The general rule is that where an enabling B1lltute is 
essentially remedial, and does not carry a penal 
pro gram declaring certain practices to be crimes or 
provide penalties or fines in Vindication of public 
rights, an agency does not have discretion to devise 
punitive measures sucb as the prescription of 
penalties or fines. The statutory power to command 
iiffirmative action is remedial, not punitive. 

(]) Statutes § 44-Construction-Aids-
Contemporeneous Administrative Construction. 
The contemporaneous construction of a new · 
enactment by the administrative agency charged with 
its enforcement, although not controlling, is entitled 
to great weight. However, an administrative agency 
cannot by itll own regulations create a remedy which 
the Legislature has withheld. Administrative 
regulations that alter or amend the statute or eiilarge 
or impair its scope are void; courts nof only may, but 
it is their obligation to strike down such regulations. 

CID Statutes § . 34--Construction-Language-Words 
end Phrases-Ejusdem Generis (General Limited by 
Specific). · 
The doctrine of ejusdem generis States that where 
general words follow the enumeration of particular 
classes of persons or things, the general wor~ will be 
construed as applicable only to persons or things of 

the same general na:ture or class as those enumerated. 
· The rule is based on the obvious .reason that if the 
Legislature had intended the general words to be used 
in their unrestricted sense it would not . have 
mentioned the particular things or classes of things 
which would in that event become mere surpluaage. · 

(2) Statutes·§ 31-Construction-Language-Words 
and Pbrases-Bxpressio Uniua Bet ·Bxcluaio Alterius 
(Exclusion of Other Things Not Expressed). 
The doctrine of expreasio wiius est exclusio alterius 

means that the expression of certain things in a 
statute necessarily involvBs l!Xclusion of other things 
not expressed. 

QQ) Statutes § 33-Construction-Language-Words 
and Phrases-Noscitur a Sociis (Meaning Derived 
From Context). · · 
Under the rule *1382 of .noscitur a aocti.r, the 
meaning of a word may be enlarged or restrained by 
reference to the object of the whole clause in which it 
is used. 

(ill Statutes § · 29-Construction-Language
Legislative Intent-Canons of Construction .. 
Canons of statutory construction are mere guldes and 

will not be applied so as to defeat the underlying 
legislative intent otherwise determined. 

ill) Damages § 22-Bxemplary or Punitive 
Dama.ges-Caution in Granting. 
qy. Code. § 3294, subd. (a), allowing the award of 

l!Xemplary damages only when the defendant has 
been guilty of -oppression, fraud, or malice, codifies 
the universally recpgnized principle that the law does 
not favor punitive damages, and they should be 
granted with the greatest caution. 

[See Cal,Jur.3d. Damages. § 116 et seq.; 
Am.Jur.2d. Damages. § 236 et seq.] 

01) Statutes § 22-ConBt:ruction-Re.asonableness. 
Statutes are to be given a reasonahle and 
commonsense intexpretation. consistent with the 
apparent legislative pmpose and intent, and which, 
when applied, will reBU)t in wise policy rather than 
mischief or absurdity. 

CH) Statutes § 42-Construction-Aids-Brroneous 
Administrative Construction. 
A:I1 erroneous admillistrati ve construction does not 
govern the interpretation of a statute, even though the 
statute is subse.quently reenacted without change. 
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(ill Statutes § · 42-ConstructiDil-Aids-Unpassed 
Bills. 
Unpassed bills, as evidences of legislative intent, 
have little value. 

(lfil Statutes § S 1-Construction-Codes-
Conflicting Provisions- Smplusag=. 
Statutes must be harmonized, both intemally and 

with each other, to the extent possible. lnteipretive 
constructions which render some words smplusage 
are to be avoided. 
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PANELLI,J .. 

Jn Commodore Home Svaiems, Inc. y, ·Superior 
Court (1982) 32 Cal.3d 2ll [185 Cal.Rntr, 270. 649 
P.2d 9121 (hereafter Commodore Homs), we held that 
a court may award punitive damages in a civil suit for 
job discrimination pumumt to the California Fair 
Employment and HoUBing Act (PEHA or Act) (Qm:. 
Code. § 12900 et seq.). [FNl] The issue in the 
present CSBe is whether the FEHA authorizes the Fair 
Employment and Housing Commission (Commission 
·or the commission) to impose punitive damages, a 
question left unresolved in Commodore Home. [FN2J 
(Id. at p. 220.l As will appear, we concltide that the 
FEHA does not authorize the commission to award· 
punitive damages. 

FNl All further statutory references are to 
the Government Code unless otherwise 
indicated. 

FN2 The majority in Commodore Home 
assumed for pmposes of argument that 
punitive damages are not available from the . 
commission. (32 Cal.3d at p. 218. fn.. 7.) 
Justice Richardson, dissenting, joined by 
Justice Kaus, expressly . concluded that the 
FBHA does not allow the comlnission to 
award exemplary damages. (32 Ca].3d at p. 
m_.) 

L Background 
The Califomia Fair Employment Practice Act 
(FEPA) was .enacted in 1959 (former Lah. Code,.§ 
1410 et seq.; see Stats. 1959, ch. 121, § 1, pp. 1999-
2005) and recodified in 1980 as part of the PEHA 
(Stats. 1980, ch. 992, § 4, p. 3140 et seq.). "The law 
establishes that freedom from job discrimination on 
specified grounds, ... is a civil right (§ 12921.) It 

· declares that such discrimination is against public · 
policy (§ 12920) and an uniawful employment 
practice (§ 12940). [Fn. omitted.]" ( Commodore 
Home, supra. 32 Cal.3d at p, 213.) The statute creates 
two administrative bodies: the *1384 Department of 
Fair Employment and Housing (the department) (§ 
12901), whose function is to investigate, conciliate, 
and sellk redress .of claimed discrimination (§ 
12930), and the commission, which performs 
adjudicatory and rulemaking functions (§ 12935; see 
also § 12903). AIJ. aggrieved person may file a 
complaint with the department. (§ 12960), which 
must promptly investigete (§ 12963). If the 
department deems a claim valid it seeke to resolve the 

· matter - in confidence - by conference, conciliation, 
and pemiasion. (§ 12963.7.) If that fails or seems 
iii.appropriate, the department may isslie an 
accusation to be heard by the conmriasion. (§ § · 
12965, lllibd. (a), 12969.) The department acts as 
prosecutor on the accusation and argues the 
complainant's case before the commiasion. (State 
Personnel Bd. v. Fqjr Employment & Housing Com. 
(19853 39 Cal.3d 422. 428 (217 Cal.Rntt. 16. 703 
P.2d 3541; Commodore Home. supra, 32 Cal.3d at p. 
213.) 

If an accusation is not. isliued within 150 days after 
the filing of the complaint or if the department earlier 

· determines not to prosecute the case and the Iria.tte:r is 
not otherwise resolved, the department must give the 
complainant a "right to sue" lettm:. The complainant · 
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may then bring a civil suit in superior court (§ 
12965, subd. (b); see Commodore Home. supra, 32 
Cal.3d at pp, 213-214.) 

In the instant case Linda Olander initially filed a 
compl.aiilt with the department alleging that Dyna
Med, Inc. (Dyna-Med) discriminated against her with 
regard to wages and promotional opportunities on the 
basis of sex in violation of the FEP A. The complaint 
was resolved by means of a written settlement 
agreement pursuant to which Dyna-Med agreed, inter 
alia, not to engage in retaliatory action against 
Olander for :filing the complaint. [FN3) 
Approximately five hours after executing the 
agreement, Dyna-Med fired Olander. Olander filed a 
new complaint, alleging that she was fired in 
retaliation for her original complaint Following a 
hearing, the cornmiaaion issued its decision ordering 
Dyna-Med to pay Olander her lost wages, plus 
$7,500 in punitive damages. [FN4) The superior 
court denied Dyna-Med's *1385 petition for a writ of 
mandate. The Court of Appeal affirmed. We granted 
review. 

FN3 Retaliation for filing a complaint was 
. alao prohibited by the FEPA. {Fonner Lab. 
Code, § 1420, subd. (e); see now .Y:m!., 
Code. § 12940. subd. (f).) 

FN4 The department did not initially ask for 
punitive damages, but did so only after the 
administrative law judge's proposed 
decision. whereupon the commission 
granted the department leave to emend its 
accusation to include a prayer fer exemplary 
damages end ordered that the matter be 
reopened for · the taking of additional 
evidence end argument on the issue. (See § 
§ 11516, 11517, eubd. (c).) Following the 
supplemental hearing, the administrative law 
Judge (AlJ) denied the department's request 
on grounds that to impose liability on Dyna. 
Med for exemplary . damages would be 
"fundamentally unfair" and in violation of 
its right to due process of law in that the 
amended accusation secldng such damages 
was based in pBrt on evidence given· by 
r>yna-Med in defense of the original 
a.ccusa.tion. a.t wb.ich time Dyna-Med had no 
notice of a posSlole later charge "in 
aggravation and .eubstentia.lly enhanced 
liability, without legal precedent." 
In reversing the ALJ, the commission stated 
that the ALT found that Dyna-Med's conduct 

"was eufficiently egregious to support an 
award" of such damages. The reeord, 
however, $ows that the ALT found only that 
the department had "adduced evidence" in 
support of its allegations that Dyna-Med's 
violations were particularly · "dehoerate, 
egregious or inexcusable" so as to support 
the award of such damages. 

The sale issue before us is whether the PEHA grants 
the commission authority to a.ward punitive dBmages. 
Resolution of this issue depends on the meaning of 
·section 12970. subdivision {11), which sets forth the 
scope of relief available from the commission. That 
section provides: "If the commission finds that a 
respondent has engaged in any unlawful practice 
under this part, it shall state its findings of fact" and 
determination end shall issue .. . an order requiring 
such respondent to cease and desist from such 
unlawful practice and to take such action. including, 
but not limited to, hiring, reinstatement or .upgrading 
of employees, with or without back pay, and 
restoration to memberiihip in any respondent labor 
organi7.lltion, as, in the judgment of the commission, 
will effectuate the purposes of this part, and including 
a requirement for report of the manner of· 
compliance." 

Before addressing the parties' argu,ments we state 
briefly the basis for the Court of Appeal's 
determination that the commission is authorized to 
award punitive damages. 

"It iii undisputed," the Court of Appeal stated, "an 
administrative agency's power to award such 
damages must arise from express authorization. Here, 
the Legielliture delegated broad authority to the 
Commission to fashion appropriate remedies for 
unlawful emplo)tment practices in section 12970, 
subdivision (a): ['ii ] 'If the commission finds that a 
. respondent has engaged in any unlawful practice 
under this part, it ... shall issile and cause to be served 
on the parties an order requiring such respondent ... 
to taJce BUCh action, including, but not limited to, 
hiring, reinstatement or upgrading of employees, with 
or without back pay, and restoration to membership 
in any respondent labor organization, as, in the 
judgment of the commission, will effectuate the 
purposes of this part, and including a requirement for 
report of the manner of compliance.' ... l'il ) 
Attempting to harmonize this specific provision in . 
context of the entire statutory framework, we find in 
section 12920 the und.erlying ·purpose of the act is to 
provide effective remedies to eliminate 
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discriminatory employment practices. Consequently, 
considering the legislative Iliandate to hberally 
construe the aet to further these purpoees (§ 12993), 
we conclude it has statutorily authorized the 
Commission to impose punitive damages where 
*1386 neceseary to effectively remedy and eliminate 
unlawful FBHA employment practices." (Italics in 
original.) 

In the Court of Appeal's judgment, the facts of the 
instant clise "prove ordinary restitutionary remedies 
are often ineffective in eliminating discriminatory 
practices." [FNS] The court thus determined that "in 
light of the limited remedial effect of [the] 
permi!lsible compensatory remedies, the award of 
punitive damages may be the only method of 
fulfilling the purposes . of the act, including 
e.n.couraging plaintiffs to seek relief by increasing 
their potential recovery .... " 

... FN5 The court stated that awards of. back 
.~~pay are frequently insignificant because 
·-.. interim earnings are deducted or offset; the 
. , value of reil'lstatement may be negligible 

· .. because . by the · time employment 
· : discrimimttion case& are resolved, the 

plaintiff has had to find another job; and 
upgrading, back pay and reinsm.tement in 

. cases of retaliation, as here, may not be 

. effective detemmts or satisfactory remedies 
. ~: . because the original work environment may · 
. ~~. no longer be conducive to the complainant's 

- continued employment · 

II. DisCussion 
Cl!!) Petitioner Dyna-Med and its amici [FN6j argue 

that · although the Court of Appeal correctly 
. recognized that the statutory language and legislative . 

history of section 12970, subdivision (a) are 
determinative of the issue before us, the court 
misread the statute and .misapplied common 
principles of statutory constructian in concluding that · 
the Legislature has authorized the commission to 
award punitive damages. 

FN6 Amici appearing in support of Dyna
Med are the Chamber of Commerce of the 
United States, the California Chamber of 
Commerce, the Merchants · and 
Manufacturers Association, the County of 
Madera, and Friendly Ford Peugeot. 
Arguments advanced by Dyna-Med and its 
supporting amici will hereafter be referred to 
as Dyna-Med's arguments. 

Respondent CommieBion and . its amici [PN7] 
maintain that · the FBHA is 11I1ambiguoU.e in 
authorizing broad relief limited only by the judgment 
cf the · commiasi.on as to what .will effectuate the 
purposes of the Act, and that the commission has 
properly determined that the award of exemplary 
damagea in appropriate cases is necessary to deter 
deliberate discriminaiion. 

FN7 Amici appearing in support of the 
commiseion are the Employment Law 
Center of the Legal Aid Society of San 
Francisco ·and Equal Rights Advocates, Inc. 
Arguments advanced by the commission and 

. its supporting amici will hereafter be 
referred to as Commission's arguments. 

A. Statutory Language 
G) Pursuant to established, principles, our first task 

in construing a statutr: is to ascertain the intent of the 
Legislature eo as to effectuate the purpose of the law. 
In determining such intent, a court must look first to 
the words of the· statute themselves, giving to the 
language its usual, ordinary *1387 import and 
according significancC, if possible, to every word, 
phrase and sentence in pursuance of the legialative 
purpose. A construction making some words 
surplusage is to be avoided. The words of the statute 
must be construed in context, keeping in mind the 
statutory purpose, and statutes or statutory sections 
relating to the same subject must be harmonized, both 
internally and with each other, to the extent poseible. 
(Ciilifornio Mf'rs. Assn. y, Public .Utilitie.i· Com. 
09791 24 Cnl.3d 836, 844 [157 Cal.Rntr. 676, 598 
P.2d 836]; Moyer JI. Wor/qnen's Comp. Appeals Bd. 
0973\ 10 CaL3d 222, 230 [110 Caj..Rptr. 144, 514 
P,2d 1224). and cases cited; see also Bl'Dwn v. 
Superior· Court 09841 37 Cal.3d 477, 484-485 W8. 
Ca).Rotr. 724, 691 P.2d 272).) Where uncertainty 
exists consideration . should be given to the 
consequences · that will flow from a particular 
interpretation. (Alford y, Plerno (! 9721 2 7 
Ca!.App.3d 682, 688 [lQ4 Cnl.Rotr. 1101.l Gt! Both 
the legislative history of the statute and the wider · 
historical circumstances of its enactment may be 
considered in ascertaining the legislative intent. ( 
California Mfrs. Assn .. ,!'Upra, 24 CaL3d at p. 844; 
see also SteUbm ,,, Lackner <19771 69 Cal.App.3d 
780. 785 [138 C@l.Rntr. 37Bll A statute should be 
construed whenever possible so as to preserve its 
constitutionality. (See· Department of Correctipns 11. 

Worken' Comp. Appeals Bd. {1979\ 23 Cal.3d 197, 
207 052 Cal.Rntr. 345, 589 P.2d 8531; Countv ofLos 
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Angeles y, Riley C1936) 6 CaL2d 625, 628-629 [22. 
P.2i:! 139. 106 A.L.R. 9031:. Countv ¢fLq01ngele,Yy. 
Le\W (1936) S· Cnl2d 349, 353 [SS·P;2d'206ll 

We cci:i:tiiidet, therefore, the Btatutory ·language in the 
context of the _ legWati've pmpose. The LegiS!ature 
has iieclared that the pmpose of the "PEHA is tO 
provide effective remedies which will ellii:iinate 
discriminatory practices. (§ 12920.) ~- Webeter'11 
Dictionmy defiues a "remedy" in pert ·as "something 
that cmrec1B · or COUllti:ractB an· evil: co!TeCtive, 
counteractive, repilrl.tiiiil .... · ['I'Jhe legiil -means tO 
recover a right or to ·prevent or obtain redress for a 
wrong .... " (Webster's; New Internal Diet. (3d ed. 
196'1) p. 1920, col,. I.) Here the statutorily authorized 
remedies - hiring, reinstatement, upgrading with or 
without baCk pay, reitorlition to membmiihip in a 
respondent labor organization • _ are exclusively 
corrective and · equitable iii kind. They relate to 
matters which serve tO make the· aggrieved empleyee 
whole in thfrcontext'Ofthe employment 

Punitive damages, by coiltrast;· are"neither;equitable 
nor corrective; punitive dainages serve but one 
pmpose - to punisl:i arid through punilihment, to deter. 
W "Punitive demages by definition are:I1ot intended 
to compensate the iDjui'ed party' but rather to pUDish 
the tortfeasor whose Wrongful action was intentional 
or malicious, .and to deter him ·and' others from 
siniilar extreme conduct. "·(Newport y. Fact Concerts. 
Ilic. 0981) 453 U.S. 247;·266-267 f69'L';Bd,2d 616. 
632; 101 S;Ct. 27481; see' *U88Netil y, Fqrmer4 Im. 
Excftifrite Cl9Z8l 21 Cal.3d 910, 928, fn. 13 [liS. 
Cal,Rptr· !389. 582 P.2d 98ITT.l · 

(fil The' general rule is that " [ w ]here the enabling 
Stlltute. is essentially remedial, and does not carry B 

penal Jli"Ogrilm declming certain practices to be 
crimes. or provide pmialties or fines in vindica1ion of 
public rights, an' B.gency- aoe& not' biive discretion to 
devise punitive measUreii··SliCh as ·tl:ie preseriptioti of 
pene.lties -·or·"fines. 'The stiltutory power to command 
affirmative action · · is remel:lial, not puiiitive." 
(Modje&ka, ·Adniiiiistrative Law ·Practice" and 
Proce'dure' ('l'982)'SB!lCtiiiilB and·Retnedies,"'§ · 5;9, pp. 
170-1-'71, fn8. omitl:eii; seeEdison Qi. y. L@orBoaitl 
0938) 305 U.S. 197, 23'S-2J6 [83 ·L!Ed.126. H3.·59 
S.Qt. 206'1;-ilee i!.ls6 fou.ft·y. Li?n!Ui C1987\ 43 .ORMd 
64. s2·~8~ [233 cal.'.Riltt. 294. 729 P.24 7281 [where 
reglilatofy si:ilieine prcivideil for one 'kinli of relief arid 
iii silerifo1i'another, it shciuld be coIIBtrufia to ex.elude 
the J.attei'],) ' ' 

(.lh) Commission acknowledges that pllllitive 

·damages are different in kind ·-from the enumerated 
remedies, but atgues thnt in certain ca.sea, as here,. 
where there was "intentional . egregious" 
discrimination and the mm-whole remedies are 
inappropriate, [FNB] the imposition of exemplary 
damages is necessary as e: deti!iTent to effeotuate 1he 
pmpose of the Act to p • l'Hminate einploymmrt 
discrimination. Citing the statutory directive that- the 
provisioIIB of the Act shall be liberally construed (§ 
12993), Commission argues that the language 
empowering it to take BUCh action 11 including, but not 
liiiJited to," the specified actiOIIB, is sufficie!llly broad 
to au1horize it to award punitive dari:Jagea. By 
regulation since repealed·· and in itll precedential 
decisions; the commission has itself so intmpreted the 
Btatute. [FN9J 

- FN8 Olander did not seek reinstatement at 
Dyna-Med. See also footnote 5, ante. 

FN9 In 1980 the coinmiseion promulgated a 
regulation which provided: · "While normal 
morurtary relief Shall include . relief in the 
nature of back pay, reasonable exemplary or 
compensatory damages may be awarded in 
situations -involving violatiOIIB which are 
particularly · deh'berate, - egregiollS or 
inexcusable." -(Former Cal. Admin. Code, 
til -2, § 7286:9; suJ>d. (c), Cal. Admin. 
Notice Register, til 2; Register 80, No. :is-A 
- 6-21~80; see also D.F.E.H: :v. Ambylou 
Enterpriaes, Jnl:. ·(1982)' FHHC No. 82.-06 
[CEB precedential decisions 1982-1982, 
CEB 3].) This regulation was applied in the 
instant case. Although the regulation was 
repealed -in 1985 (Cal. _ Admin. •Notfue 
Regilrter, tit 2, Register 85, Ne. 20 - S-16-
85), the ·commission. continues to award 
exenIP,lery' as well as compensatory 
damages.' 
Nei.'tb.er:.the regulation nor -the precedenti.al 
decisiOIIB stating the commission's authority 
to a ward punitive damages was in effect at 
the time of Olandets discharge. 

CZ) The contemporaneo\18 · -construction .of a new 
enactment by the administrative•agency charged with 
itll enforcement, although ·not controlling, ·iii entitled 
to great weight (Amador Vallev.;fojnt !liziiqn High 
Sch. Dist. y: LState ·Bd. :of Em!glizatiqn· 'Cl978l 22 
Ca\@l 208, 245 [149 Ca!.Rptr, :239 .. 583 P.2d 12811; 
Pepple .:y. ·McGee :(1971) 19 Qal.3d 948, 961 
["'1389'140 Qa.1,Rptr.:657.' · 568 P.2d ·3821; .Qttv ofLos 
Angeles v. Razichq Homes, Inc. (1953) 40 Ca1.2d 764, 

- . -
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77Q-771 [256 P.2d 3051.l The commission's 
interpretation of the Act BB authorizing it to award 
punitive damages was not, however, 
"contemporaneous." Not until 1980 • more than 20 
ylllll'B after the Act's enactment • did the commission 
undmtake to award damages. (See fn. 9, ante.) The 
fin.al meaning of a statute, moreover, rests with the 
courts. An admillistrative agency C811llot by its own 
regulations create a remedy which the Legislattire-hBB 

. withheld. ( Commodore Hqme. supra. 32 Cal.3d at p, 
ill (dis. opn. of Richardson, J.); see Pacific Legal 
Fqundatiqn y. Unemployment 1113. Appeals Bd. · 
C1981l 29 Cal.3d 101. 117 [172 Cal.Rntr. 194. 624 
P.2d 2441; J. R. Nanon Co. y. Africulwral Labor 
Relations Bd. (! 979) 26 Cal.3d 1. 29 [160 Ca.1.Rntr. 
110. 603 P.2d 13061: Morris y. Wllliama C1967l 67 
Cal.2d 733. 748 [63 Cal.RIJtr. 689. 433 P.2d 697ll 
'"Administtative regulations that alter or emend the 
statute or enlarge or impair its scope ·are void 11nd 
courts not only may, but it is their obligation to strike 
down.,such regulations.' [Morris v. Williams, supra, 
and cases cited.] And this is the rule even when, BB 
here, 'the -statute is subseqlIBlltly reenacted withollt 
change-.'·'·[Citation.]" <American National Ins. Co. v. 
Fair Employmeat & Housing Com, C1982l 32 Cal.3d 

_ 603. 618-619 [186 Cal.Rntr. 345. 651 P,2d 11511 
(dis. opn. ofMosk, J.). See also Nadler y. California 
Veterans.Board Cl98fl 152 Cal.AppJd 707. 71&-719 
[199-Cal;R.Otr. 546).l -

(l£) _,:w .e -take no issue with the premise that 
exemplar.y damages would serve to deter 
diacrimination. Nor do we disPute ·that the phrase 
"including, but not limited to" is a phrase of 
enlargemelit. (See Amerjcan · National Ins. Cg. y. 
Emplqwnent & Hou.ring Com.. supra. 32 Cal.3d at p. · 
ill (dis. opn. of Mosk, J.); Fraaer 11. Bente/ U911\ 
161 Cal. 390. 394 [119 P. 509): 2A Sutherland, 
Statutory Construction (4th ed. 1984) § 47.07, p. 133 
[hereafter Sutherland].) Nevertheless, given the 
extraordinary nature of punitive damages, these 
factors, ·in our view, are insufficient to support an 
inference that the Legislature intended sub silentio to 
empower _ the commission to impose punitive 
damages. Commission's argument, taken to its logical 
conclusion, would· authorize · every administrative 
agency granted remedial powers to impose punitive 
damages so long as the statute directs that its 
provisions are to be liberally construed· to effectuate 
its pmposes. [FNlO) 

FNlO The Court of Appeal reached just this 
conclusion. According · to the Court of 
Appeal: "If the Legislature gives 11n agency 

responsibility to protect the public end 
authorizes it to take the appropriate steps 
necessary to carry out the pmposes of 11n act 
it enforces, then such llll agency should be 
authorized to determine claims for punitive 
damages." 

Seeking to alleviate concern that a "flood of 
agencies" would arrogate: to themselves similar 
authority, Commission states that only four other 
agencies have been granted comparable Btatutory 
authority to order actions · that will e:ffsctuate the 
pmposes of the acts they enforce • the Agricultural 
Labor *1390 Relations Board (Al.RB) <Lab. Code, § 
l 16Q.3l; -the Public Empfoyment Relations Board · 
(PBRB) (§ 3541.5); the State Personnel Board (§ 
19702, subd. ( e)); and the California Horse Racing 
Board IBus. & Prof, Code. § 194401 - and none 
awards punitive damages. 

That no similarly empowered agency awards 
. punitive: dainages lends support, in our view, to the 

conclusion that the power to make punitive 
assessments will not be implied merely from a 
legislative directive that an act's remedial provisions 
are to be liberally construed · to effectuate its 
purposes. Indeed, in You.rt y, hongq mpra. 43 Cnl,3d 
Qi. we specifically determined that the broad powers 
tbe Legislature vested in the California Horse Racing 
Board do not include the power to award 
compensatory or punitive tort damages. "[T]he power 
to award compensatory and punitive tort damages to 
an injured party is a judicial function. Although the 
[Horse Racing] Board has very broad power to 
regulate and ·discipline wrongful conduct whicl:i 
involves horseracing- in California, the relevant 
statutes do not authorize affinnative compensatory 
relief such as tort damages." ( Id. at p. 80, italics 
omitted.) 

As the United States Supreme Court stated in 
11notber context: . "[I]t is not enough to justify the 
Board's requirements to say that they would have the 
effect of deterring persons from violating the Act. 
That argument proves too much, for if such ii 
deterrent effect is sufficient to sustain an order of the 
Board, it would be free to set up 11ny system of 
plllielties which it would deem adequate to that end. 
[~ ] ... [A]ffinnative action to 'effectuate the policies 
of this Act' is action to achieve the remedial 

. objectives which the Act sets forth.;, (Jlepub/iC: Steel 
Cqrp. v. Labor Board Cl 9401 311 U.S. 7. 12 fBS 
L,Bd. 6. 10. "61 s.q. 771: accord, Carnenters Local v. 
Labor Bqard 09611 365 U.S. 651, 655 [6 L,Bd.2d L 
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4. 81 S.Ct. 8751: see LaflJn & LqOin JI Agricultural 
Labor Relation.~ Bd. 0 985) l66 Cal.Ann.3d 368. 
380-381 [212 Cal.Rptr, 4151.l . 

A more reasonable reading of the phrase "including, 
but not limited to, n is that the Legislature intended to 
authorize the commission to take such other remedial 
action as in its judgment seems appropriate to redress 
a particular unlawful employment practice and to 
prevent its recum:nce, thus eliminating the practice. 
[FNll) (fil(See fn. 12.) , ®(See fn. 13.) , ClQ)(See 
fn. 14.) A reading of the phrase as permitting only 
additional corrective remedies *1391 comports with 
the statutory collBtrUction doctrines of ejWldem 
generis, [PN12J expressio uniWl est exclusio alterlus 
[FNI3J and noscitur a sociis. [FN14J (See Sears, 
Roebuck & Co. v. San Diego County Dist. Council of 
Carpenters, 811J1ra, 25 Cal.3d st pp. 33.0-331 
[applying ejusdem gen eris]; see lilso Richerson y. 
Jone.' C3d Cir. 1977) 551 F,2d 918. 927 [ejW1dem 
generis invoked in concluding that the Fedlll'Bl Equal 
Employment Opportunity Act . of 1972 does not 
authorize punitive assessments].) Ul), CJ.J;D Although 
these Cllllons of construction are mere guides and Will 
not be applied so as to defeat the underlying 
legislative intent otherwise determined (Cal. State 
Employees' Assn. v. Regents o[ Universiry o[ 
Califomio 0968) 267 Cal.App.2d 667. 670 m 
Cal.Rptr. 44911. their e.pplice.tion here to limit the 
commission's auibority to the ordering of corrective, 
nonpunitive action is consistent with both the 
remedial pmpose of the Act and the ordinary import 
of the statutory .language. · 

FNll For example, in a recent age and race 
discrimination · case involving· the 
termination of a Black attorney, the 
negotiated settlement agreement provided 
for a year's severance pay and a special 
retirement plan, plus the company's 
informing all its supervisors that harassment 
is illegal and contrary to company policy. 
(Arco Settles With Former Employee, The 
.Recorder {}4BI. 10, 1987) p. 2, col. 4.) 

FN12 "'[T]he doctrine of ejusdem generis ... 
states that where general words follow the 
enumeration of particular classes of persons 
or things, the genlll'Bl words will be 
construed as applicable only to persons or 
things of the same general nature or class as 
tllose enumerated. The rule is based on the 
obvious reason that if the Legislature had 
intended tile general words to be used in 

their unrestricted sll!lBe, it would not have 
mentioned the particular things or classes of 
things which would fu that event become 
mere surplusage."' (Sem. Roebuck & Co. v. 
San Diego Couan• Di.rt Council of 
Camentm 0979) 25 Cal.3d 317 331. fn. 
J.Q [158 Cal.Rntr. 370. 599 p .2d 676]. 
quoting Scally'" Pacfflc Ga.~ & Electric Co. 
0972)' 23 Cal.APP,3d 806. 819 [1QQ. 
Cal.Rntr. 501ll 

FN13 Expressio unius est exclusio alter.ius 
means that "the expression of certain things 
in a statute necessarily involves exclusion of 
other things not expressed. . .. " <Hentiernm 
v. Mann Theatres Com. r1976l · 65 
Cal.hDp.3d 397. 403 [135 Ca\.Rntr. 266],l 

FN14 Under the rule of noscitur a sociis, 
"'th!: .meaning of a word may be tm1ergec! or 
restrained by reference to the object. of the 
whole clause in which it is used."' (People v. 
Stout Cl97U 18 Cal.App,3d 172. 177 [22 
CaLRotr. 5931, quoting Vilardo JI. Coµnry qf 
Sacramento C1942l 54 Cal.APP.2d 413. 420 
[129 P.2d J 65J.l 

This reading, morllOver, harmonizes the various parts 
of the statute: Section 12964, referring to· resolution 
of allegedly unlawful practices through conciliation, 
provides that "such resolutions may be in the nature 
of, but are not limited to, types of remedies that 
might be ordered after accusation and hearing," i.e., 
the section 12970 remedies. While the corrective 
remedies enumerated in section 12970 are 
appropriate· to impose in the context of a resolution 
by conciliation, punitive damages are antithetical to 
the conciliation process and, as indicated., are not "in 
the nature of" the type of remedy authorized by 
section 12970. 

A construction of section 129 70 that limits the 
commission to corrective; nonpunitive remedies also 
bmnonizes the Act with the statutory provisions 
governing the award of punitive damages in civil 
actions. (li) Civil Code section 3294, subdivision (a) 
allows the award of exemplary dmnagcs only when 
the defendant has been ·guilty of "oppression, fraud, 
or malice." *1392 This provision codifies the 
umversally recognized principle that "[t]he law· does 
not favor punitive damages and they should be 
granted with the greatest caution.." (Beck. v. Stale 
Farm Mut Auto. Ins, Co. C1976l 54 Cal.APP.3d 347. 
ill [126 Cal.Rott. 6021.l Although the commission 
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evidently has adopted the statutory BtDndard, nothing 
in the FBHA requires it to do so or provides any 
guidelines for the award of punitive damages. [FNlS) 

PNIS We observe that the BtDndard initially 
adopted by the commission and applied in 
this case • authorizing the award of punitive 
damages in cases. of ·violations that are 
"particularly dehcerate, egregious or 
inexcusable" (see :Ill. 9, ante) - was not in 
C(lnformity with the statutory standani . 

Further, subdivision (b) of Civil Code section 3294 
provides that in an action for the breach of an 
obligation not arising out of contract, an employer 
shall not be liable for exemplary damages based on 
the conduct of his employee unless "the employer 
had advance Jmowledge of the unfitness of the 
employee and employed him or her with a conscious 
disregard of the rights or safety of others or 
authorized .or ratified the wrongful conduct ... or was 
personally: guilty of oppression, fraud, or malice. 
With respect to a coi:porate employer, the advance 
knowledge, and conscious disregard, authorization, 
ratification ·or act of oppression, fraud, .or malice 
must be. on the part of an officer, director, or 
managing agent of the coi:poration." Because the 

·PEHA contains no comparable limitation on an 
· employer1s. liability for his employee's wrongful acts 

(see ·§ .:§ .'. 12926, subd. (c), 12940, subd. (a)), 
intei:preting the Act as authorizing the commission to 
award punitive damages would expose an employer 
in an administrative proceeding to greater derivative 
liability tllan in a judicial action. 

Finally, Civil Code section 3295 precludes discovery 
of a defendant's financial condition in actions seeking 
exemplary damages until the plilintiff has established 
a prima facie entitlement thereto. (See generally 
Bawnalev 11. Superior· Court (19861 183 Gal Am.3d 
86. 90-91 [227 Cal.Rptr. 8061.) This protection is 
inapplicable to admiIJistrative proceedings (see Code 
Civ. Proc.. § 22 [defining "action~]) and no 
comparable provision appears in the PEHA. 

(ll) Statutes are to be given a. reasonable ani:I 
commonsense interpretation consistent with the 
apparent legislative pUipose and intent "and which, 
when applied, will result in wise policy rather than 
mischief or absurdity." (Honm• Borings Homeowners 
Assn. v. Bpard o(Supervi,wri (1984) 157 Cal.App.3d 
1122, 1136. fh. 11 [203 Cal.Rnl!;. 8861.l Absent 
express language dictating otherwise, it will not be 
presumed that the Legislature intended to authorize 

an administrative agency • free of guidelines· or 
limitation • to award punitive danlages in proceedings 
lacking the protections mandated in a court of law. 
*1393 

As we recognized in a related context, the 
Legislature's. objective in providing for an · 
administrative rather than a judicial resolution of 
discrimination comj>laints was to provide a "speedy 
and informal" process unburdened with "procedural 
technicalities." (Sf.ea.ms y, Fair Employment Pra.r::iice 
Com, Cl971) 6 Cal.3d 205. 214 [98 Ca1.Rn1I, 467. 
490 P.2d .11551 [conceming tlllnBfer to the 
Commission's predecessor of housing· discrimination 
complaints].) "To achieve this . end the [Fair 
Employment Practices Commission] established 
procedures that are as simple and uncomplicated as 
possible. Complaints are drafted by laymen; the 
commission . infonnally attempts to eliminate 
discriminatory practices before instituting formal . 
accusations; the commission, on a finding of 
discrimination, may fashion remedies both to correct 
unique cases of sucb practice BB well . as to cUrb its 
general incidence." (Ibid.) The award of punitive 
damages - "traditionally ... limited to the judicial 
forum with its more extensive procedural 
protections" ( Commodore Home, aypra, 32 C@l.3d at 
p. 217. fu. 6; see also Curtjs v. Loether 119741 415 
U.S. 189. 196-197 f39 L.Bsi.ld 260, 26&. 94 S.Cl 
1.Qll.ill ·has no place in this scheme. · 

(1fil 1n sum, we are of the view that the statutory 
language, given its ordinary import and construed in 
context of the pui:poses and objective.a of the .law, 
together with the Legislature's silence on the issue of 
punitive damages, compeJ.i; the conclusion that the 
Legisla~ did not intend to grant the commission 
authorify to · award punitive damages. If, as 
Commission argues, the. inability to award such 
damages deprives it of an effective means to redress 
and prevent unlawful discrimination, it is for the 
Legislature, rather than this court, to remedy this 
defect. We are not; however, convinced that the 
commission lacks sufficient means to redress and 
C)liminate discrimination. The Act lllltb.orizes class 
actions and pennits the director of the department to 
address systematic problems, such as pattern and 
practice matters, by bringing a complaint on his or 
her own motion. (§ § 12960, 12961; Sntpey y, City q( 
Balr.erefield Cl983) · l45 Ca1.Agp.3d 861. 867 [ill 
Cal.Rntr. 7601.l The commission, in turn, has broad 

. authority tO fashion' an. appropriate remedy without 
resort to pumtive damages. (See, e.g., :Ill. 11, ante; cf. 
McDaniel y, Coni (AJaska 1981) 631 P.2d 82. 88.) 
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The statutory scheme provides for compliance. review 
and judicial enforcement of commission orders (§ 
12973) and makes it 11 misdemeanor offense for any 
person wilfully to violate an order of the commission 
(§ 12975). . 

Although we believe that statutory interpretation 
disposes of the . issue, we nevertheless addreas the 
11dditional arguments advanced by the parties. 

B. Legislative History 
In BUpport of their respective arguments, both parties 
cite the legislative history of the Act· llild the 
Legislature's failure since its enactment to modify it · 
or e.dopt various proposed =dments. *1394 

As indice.ted e.bove, the FBPA we.s ene.cted in 1959 
(former Lab. Code, § 1410 et seq.). That same year 
the Legisle.ture e.lso enacted the Hawkins Act (former 
Health & Saf. Code, § 35700 et seq., ene.cted by 
Ste.ts. 1959, ch. 1681, § 1, .pp. 4074-4077), 
prohibiting housing discrimine.tion, and the Unruh 
Civil Rights Act (Cjv. Code. § § 51-~ ene.cted by 
Stats. 1959, ch. 1866, § § 1-4, p. 4424, reple.cing 
former Civ. Code, § § 51-54, added by Stats.1905, 
ch. 413, § § 1-4, pp. 553-554), prohibiting . 
discrimination in business este.blishmenta. · (See 
Alcorn 11. Anbro EnWeering. [nf. 0970\ 2 CaL3d 
493. 500 [86 Ca).Rntr. 88. 468 P,2d 2161 [concurrent 
ene.ctment of FEP A e.nd Civil Rights Act evinced 
legislative· intent to exclude employment 
discrimine.tion from the latter ii.ct].) 'While both the 
Hawkins e.nd Unruh Acts provided for judicie.l relief 
and authorized the a.ward of damages, [FN16] the 
FBP A provided for e.cimiriistrlltive relief e.nd made no 
mention of de.mages. 

PN16 The Hawkins Act permitted 
complainants to sue far both equitable relief 
and ·de.ma gee ·in an e.motint of not less the.n 
$500. (Stats. 1959, ch. 1681, § '1, e.t p. 
407 6.) The Civil Rights Act authorized the 
awe.rd of e.ctual d.ame.ges, plus plinitive 
de.mages in the amount of $250. (Stats. 
1959, ch. 1866, § 2, p. 4424.) 

In 1963 the Hawkins Act we.s reple.ced by the 
Rumford Fair Housing Act (former Health & Saf. 
Code, § 35700 et seq., enlicted by Stats. 1963, ch. 
1853, § § 1-4, pp. 3823-3830), which for the first 
time afforded an administrative remedy for bousiD.g 
disc:rimine.tion. Although the Rumford Act retained . 
language authorizing the a.ward of damages, it 
transformed the statutory minimum recoverable in 

judicie.l proceedings (see fn. 16, ante) into e. statutory 
maximum in e.dministre.tive proceedings. [PNI 7) In 
1980 the·employment and housing statutory schemes 
were combined to form the FBHA, with enforcement 

· ofboth sections of the Act vested in the commission. 
(Stats. 1980; ch. 992, § 4, pp. 3140-3142.) 

PN17 The Rumford Act initially empowered 
the commission's predecessor, the Fair 
Employment Practices Commission (F'BPC), 
if it . detei:mined the.t certain make-whole 
remedies were not e.ve.ile.ble, to a.ward 
damages in an amount not to exceed $500. 
(Stats. 1963, ch. 1853, § 2, pp. 3828-3829.) 
In 1975 the maximum de.mage a.ward we.s 
increased to $1,000. (Stats. 1975, ch. 280, § 
l, p. 701.) In 1977 the a.ct we.s a.mended to 
authorize the FBPC to order payment of 
"e.ctue.1 and punitive" . damages . not 
BlCCeeding $1,000. The 1977. arnendmeut 
e.!Bo for. tbe first time described the FBPC's 
e.utbOrity to · require . remedial iiction in · 
housing discrimine.tion cases e.s "including, 
but not limited to" the actions specified. 
(Stats. 1977, ch. 1187, § 10, p. 3893; ch. 
1188, § 13.l, pp. 3905-3906.) In 1981 the 
statute we.s rewritten to remove the limit on 
the amount of compensatory dame.gee, while 
retaining e. $1,000 limit, adjusted for 
inflation, on punitive damages. (§ 12987, 
subd. (2), Stats. 1981, ch. 899, § 3, p. 
3424.) 

Dyna-Med argues the.t in light of the pe.rallel 
development of legislation governing employment 
and housing discrimine.tion and the ultimate union bf 
the respective llCts in one, with eommon enforcement . 
procedures, it is significant the.t the Legislature, while 
authorizing the a.ward of damages in housing ce.ses, 
he.s never done so in employment ce.ses. Had the 
Legislature intended to authorize the commission to 
award dame.gee in employment "1395 ce.ees, it knew 
how to do so, e.s it demonstrated in enacting the other 
civil rights statutes. 

Commission, in tum, e.Bllerts the.t the separate origins 
of the housing e.nd employment · discrimina.tion 
statutes explain why one explicitly e.llows de.mages 
and the other does not Moreover, the remedy 
provisions in the housing section expressly note 
punitive de.mages only to limit their availability. (§ 
12987, subd. (2).) [FN18] Consequently, the absence 
of any express reference to such de.mages within the 
employment context should be construed not e.s ·a 
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Jack of authority, but rather, as a lack of limitation on 
such damages. 

FNIS As indicated, section 12987, as 
amended 1981, provides for the payment of 
punitive damage8 not to exceed :n,ooo, 
adjusted annually far infhitian, and the 
paym1111t of actual damages. Before . its 
emendmeut, the section provided for . the 
paym1111t of actual and punitive damages not 
ta exceed :lil,000. (See fn. 17, ailte.) 

eamn:iissian's argument is unpersuasive. A review of 
the relevant statutes discloses that when the 
Legislature intends to authorize an agency to award 
damages for discrimjnetiau, it does so expressly (e.g., 
§ 12987, subd. (2) [housing]; § 19702, subd. (e) 
[civil service); cf. Cjy, Code, § 52. subd. (a) [civi) 
action against business establishments)), and when it 
authorizes the award of a penalty or punitive 

. damages; it liniits the amount (§ 12987, subd. (2) 
[$1,000}; ·cf. Ciy. Cade, § 52. subd. (a) [no more 
than;three times actual damages]). 

. ~·· 

Cammusion observes that since 1980 when it .first. 
inteipreted the PEHA as authorizing the award of 
puniti.ve · damages, the Legi.siature has amended the 
Act : :sevm'BI times without addressing the remedy 
provisions. [FNl 9] This inaction, Commission 
argues, is •:an indication that its ruling wa8 consistent 
with.1the Legislature's intent. (See Coca-Cola Co. v. 
Stcae·Bd. oCEaualization Cl945) 25 Cal.2d 918, 922 
[156,P.2d 11; Action ltailer Sales, Inc. y, State Bd. q( 

Eaual!.zation U975l 54 Cal.App,3d 125, 133-134 
(126 Cal.Rntr, 339],) 

FN19 During the 1981-1982 legislative 
session, the Legialature twice declined to 
enact statutes (Sen. Bill No. 516; Assem. 
Bill No. '879) which, in part, would have 
prohibited the commission from awarding 
punitive damages. (See Sen. Pinal Hist. 
(1981-1982 R.5g. Sess.) p. 339; 1 Assem. 
Pina!Hist. (1981-1982 R.5g. Sess.) p. 647.) 

Dyna-Med, by contrast, relies an a bill introduced 
but not enacted by the Legislature in 1976 (Assem. 
Bill No. 3124, 2 Assem. Final Hist. (1975-1976 
Sees.) p. 1658), which would expressly have 
authorized the commission ta award limited damages 
in employment discrimination cases, and on the 
provision of Senate Bill No. 2012, introduced in 
1984, which would have amended. sectioa 1297Q, 
subdivision (a) to specifically authorize 

compensatory and punitive damages as "declaratory 
of existing law," but which was removed before the. 
bill's enactment (see Stats. 1984, ch. 1754, § 3, p. 
6406). •1396 

We find the subsequent legislative history of the 
statute ambiguous and of little aasiatance in 
discerning its mesming. The Legislature's failure to 
modify the statute so as to require an i.n.terprets.tian 
contrary ta the commission's construction is not 
detmminative: ~ "[A]n erroneous. admjnistrative 
construction does ·not gavtirn the intmpretatian of a 
statute, even though the statute is subsequently 
reenacted without change. [Citatiom.)" (Wh,itcomb 
Hotel. Inc. v. Cal. EmP· Com. 0944) 24 Cal 2t! 753, 
757-758 [151 P.2d 233, 155 A:L.R. 405].l Similarly 
inconclusive is the Legislature's rejection of specific· 
provisions which would have expressly allowed the 
award of damr.ges. W) Unpassed bills, as evidences 
of legislative intent, have little value. (See Marina 
Point. Ltd. y. Wolfson 0982.l 30 Cal.3d 721. 735, fn. 
1 fl BO Cal,Rptr. 496. 640 P.2d 115, 30 A,L.R..4tb 
llfill.; Miles v. Workez:s' Comp. Appeals Bd, Cl977l ' 
67 CaLApp.3d 243. 248. fu. 4 [136 Cal.Rntr, 508]: 
see also Uniied States y. Wise Cl962l 3 70 U.S. 405. 
411 rs L.Ed.2d 590, 59+595. 82 S.Ct, 1354]: 2A 
Sutherland, svpra, § 49.10, pp. 407-408.) This is 
particularly true here, where the rejected provisions 
manifest conflicting legislative intents: the 1976 
provision would have limited the emaunt of damages 
the commission could award; the 1981-1982 
provisions would have prohibited the commission 
from awarding punitive damages (see :fn. 19, ante); 
and the 1984 amendment would have· authorized the 
award of compensatory and punitive damages "as 
declaratory of existing law." (See generally 
Sacramento Nemtpaper Guild v, Sacramento Countv 
Bd pf Suprs. 119681 263 Cal,App.2d 41. 58 [.G2 . 
Clli.R,ptr. 4801,) 

Were we, however, to consider unpassed legislation, 
we would find it signiiicant that at the same time the 
Legislature rejected the provision declaring the 
commission's authority to award damages, it 
amended the Civil Service Act ta grant the Personnel 
Board authOrity identical ta the commission's, plus 
the power to award compensatory damages. (Stats. 
1984, ch. 1754, § 6, pp. 6408-6409; see § 19702, 
subd. (e).) [FN20] Where the Legislature 
simultaneously empowers one agency to award 
damages and declines similarly to empower another, 
there is a strong inference of a legislative intent to 
withhold the authority from the nonempowered 
agency. (See City qCPort Hueneme v. Qty pf Oxnard 
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Cl 9591 52 CaL2d 38S. 39S [341 P.2d 3181.l *1397 

PN20 SubdiviSion (e), enacted 1984, 
provides in relevant part: "If the board finds 
that discrimination has occurred ... the board 
shall issue ... an order requiring the 
appointing authority to cause the 
discrimination 'to cease and desist and to 
take such action, including, but not limited 
to, hiring, refustatement or upgrading of 
employees, with or without back pay, and 
compensmory damages, which, in the 
judgment of the board, will effectuate the 
pUiposes of this part. Consistent with this 
authority, the . board may establish rules 
goVeming . the award of coniPensetory 
damages." (Italics added.) 
Subdivision '{a) of section 19702 was 
amended at the same time. to provide that 
11 discrimination" includes harassment and 
that this provision "is declaratory of existing 
Jaw. 11 (Stats. 1984, ch. 1754, § 6, p. 1173.) 

Further, if, as Commission argues, the nonexbaustive 
language of section 12970 were sufficient to rm.brace 
the authority to a ward damages, the specific 
references to damages in both the Civil Service Act 
and the housing section of the PEHA [FN21] would 
be mere BUiplusage. · (lfil "[S]tatutes must be 
harmonized, both internally and with eacb other, to 
the extent possible. [Citations.] Intetpretive 
constructions which render some words SUiplusage ... 
are to be avoided. [Citations.]" ( California M(rs, 
As,vn. v. Public Utilities Com., .rupra, 24 Caj.3d at p. 
~.) 

FN21 Section 12987 provides in pertinent 
part that in housing discrimination cases the 
commission shall is6Ue an order requiring 
the respondent to 11 cease and desist from 
such [discriminatory] practice and to take 
such actions, as, in the judgment of the 
commission, will effectuB.te the purpose of 
this part, Including, but not limited to, liny of 
the following: ~ ) (I) The sale or rental of 
the housing accommodation ... or ... of a like 
housing accommodation, ... or the provision 
of financial assistance, ... ['\l ) (2) The 
payment of punitive damages In an amount 
not to exceed one thoU8and dollar3 dollar3 
($1,000), adjusted annually in accordance 
with the Consumer Price Index, and the 
payment of actual damages. ['\l ) (3) 
Affirmative or prosp~tive relief." 

As Justice Richardson, dissenting in Commodore 
Home, stated: "The express provision for damages in 
this parellel statutory scheme [the housing section of 
the FBHAJ -strongly suggest& ... that the omission of 
[11. punitive damages remedy) from the employment 
discrimination provisions was intentional. The 
Legislature has clearly demonstrated that it knows 
how to add 11. punitive remedy to this statute when it 
wishes to do so. 11 (32 Cal.3d et p: 225.) 

C. Federal and Other Stme Legi8lation 
The remedy language of section 12970 boars 11. close 
resemblance to section 10( c) of the National Labor 
Relations Act (NLRA)(29 U.S,C,A. § 151 et seq.,§. 
lfill!el}, · relating to unfair . labor pmcticea, which 
auth9riz,es the National Labor Relations Board 
(NLRB) to issue a ceasa and desist order and' require 
the violator "to take Such affirmative action includlng 
reinstatement of employees with or without back pay, 
BB Will effectuate the policies of this subchapter .,,, " 
Federal courts have continually interpreted · the 
NLRA as not allowing monetary remedies otht:! than 
back pay. (See Edison Co. v. J,abor Board supra. 
305 U,S, 197. 235-236 [83 L.Ed.2d 126. 1431: .Km1 
Hqomissen y Xerox Comoration CN.D.Cu!. 19731 
368 F.Supp. 829, 837: see also Co!!1!!'!0dore Hqme. 
supra. 32 CaL3d at p. 224 (dis. opn. of Richardson, 
J.).) Title VII of the federal Civil Rights Act of 1964, 
relating to employment discrimination, .in section 
.706(g) similarly authorizes the trial court to "cider 
such affirmative action as may be appropriate, which 
may include, but is not limited to, reinstatement or 
hiring of employees, with or without back pay ... , or 
any other equitable relief EIS the court deems 
appropriate." . (42 U.S.C.A. § 2000e-5Cg\,\ This 
language, which was "'1398 modeled after the NLRA 
<Richerson 11. Jones rnpra. 551 F.2d 918 9271, also 
has been interpreted by the majority· of federal courts 
as barring monetary remedies .other than back pay 
CGreat Ameticgn. Fed S & L. Assn y. Noyotm.• 
(l979) 442 U.S. 366. 374-375 [60 L.Ed.2d 957. 965-
966. 99 S.Qt. 234S]: see, e.g., Shah v. Mt. Zion 
Hospilal & Medicgl Ctr. (9th Cir. 198]) 642 F.2d 
26&. 272; Richerrnn v. Jqnes. supra. nt PP, 926-927; 
flan Hoomissen JI, Xerox Comoratiqn. mpra. 368 
F.S!lUp. 829. 836-838; Commodore Home. mwra. at 
~and cases cited (dis. opn. of Richardson, J.)). 

Dyna-Med invokes the principle that the use of 
identical language in analogous statutes requires like . 
interpretation. (Belridge Farms v. ArnC!!lture Lab01· 
Relation.~ Bd: 0978) 21 Cal.3d 551. 557 [ill. 
Cal.Rntr, 165. 580 l'.2d 6651,) Commission argues 

Copr. Cl Bancroft-Whitney and West Group 1998 

254 

~~~~~------------.................. .. 



43 CaL3d 13 79 Page 13 
43 Cal.3d 1379, 743P.2d1323, 241 Cal.Rptr. 67, 46Fair,Bmpl.Prac.Cas. (BNA) 1143, 44 Bmpl. Prac. Dec. P 
37,503 
(Cite as: 43 Cal.3d 1379) 

that tha foregoing principle is inapposite because of 
the limiting reference in the NLRA to qffirmatlve 
action and in title vn ' to equitable relief, as 
contrasted with section l 297Q's reference without 
modification to "action." Commission points· further 
to the differing purposes of the NI.RA and the FBP A: . 
the first exists to promote industrial peace and 
stability througli collective bargaining and to create a 
coop,erative atmosphere of recognition between labor 
and management (Carey y. WtistlngJwyse Corn, 
0 9641 375 U,S. 261. 271 U 1 L.Bd.2d 320. 327-328. 
84 S,CI:; 4011: N.L.R.B, JI, Pincus Bros .. l11c.-M®'ell 
{3rd Cir, 1980\ 620 F.2d 367. 372-373: Bloom v. 
NL.R.B. CD.C. Cir. 1979) 603 F.2d 1015, 10191, 
whereas the latter is designed to provide effective 
remedies to vindicate the individual's constitutional 
right to be free from employment discrimination end 
to eliminate discriminatory employment practices ( 

. State Personnel Bd. y, Fair EmDlevn1enf & Housing 
Com .. supra. 3 9 Ca).3 d at 432), · 

Wii~';fust enacted, the FBPA, like the NLRA, 
combined , the . prosecutorial and adjudicative 
functi9ns and provided only for administrative relief. 
[FN22].(Stats. 1959, ch. 121, § 1, pp. 1999-2005; see 
Coinmodoi=e Home. supra. 32 CaL3d at p, 218; cf. 
NLRA, § lO(b) & (c), 49 Stat at pp. 453-454; [,gbIJr 
Bqard 11, .lcines & Laughlin 0937) 301 U,S. L 24-25 
[81 L.Bd. 893. 904- 905, 57 S.Ct. 6151: Haleston 
Drug..St0res v. Natiqnal Labor Relatjons Bd., .nwra. 
187 F.2d.418, 42L\ The FBPA BiBo contained the 
identice.I .·'~.affirmative action" language as the NLRA. 
(Stats .. : 1959, supra, .at p. 2004; Commodciry Home, 
ffiDra: 32 Cal.3d at p. 224 (dis. opn. of Richardson, 
J.).) In 1969 the Legislature amended Labor Cocle 
section· 1426 tc delete the wiird "afl:innative." (Stats. 
1969, ch. 526, § l, p. 1142.) The legislative history 
*1399 suggests that this lllilllildment wa5 passed .not 
to expmd the power of the FBPC, but rather, to avoid 
confusion with the newly acquired meamng of 
"affirmative action" that was· embraced in a 1967 
amendment authorizing the FEPC to 11Dgage in 
"affirmative actions" with employers, employment · 
agencies, and labor orgenW.tions. [FN23] (See 
former Lab. Code, § § 1413, eubd. (g), 1431, added 
by Stats. 1967, ch. 1506, § § 1-2, pp. 3573-3574; see 
now § § 12927, eubd. (a), 12988 [concerning 
housing discrimination].) Both the Bmolled Bill 
RBport of the Department of Industrie.I Relations and 
the Enrolled Bill Memorandum of tbe Governor's 
Legislative Secretary. state that the aim of the 
amendment was to "clear up any ambiguities ... 
between the two· sections of the law. In other words," 

. according tc the report and memo, "Affirmative 

Action in AB 544 [the 1967 amendment] was a little 
broader than .Affirmative Action in Segti,on I 426 pf 
the Labor Cruie [the remedies provision]." (Italics in 
origiruil; see also Corilmotiore Hqme. «ffpra, 32 
Cal.3d at p. 224 (dis. opn. of Richardsori, J.).) 
Deletion of the word "affinnative" thus is not 
dispositive of the Legislature's intent coriceming 
application to the commission of federal precedent 

FN22 A 1947 amendmeut to the NLRA 
BBJ>arated the prosecuting and adjudicating 
functions within the NLRB. (NI.RA, § 3(d), 
29 U.S.C.A, § 1531dl; Hale.rton [)mg 
S1pres y, NatiQool Labor Relations Bd, {91h 

Cir 1951) 187 F.2d 418, 42Ll In 1977 the 
FBP A was amended · to achieve a 
comparable . separation within the 
department and tci establish the private right 
of action when the departinent falls to act. 
(Stats.1977, ch. 1188, § § 18-37,pp.3906~ 
3912.) 

003 The 1967 amendment. authorized the 
Division of Fair Employment Practices to 

· engage ill "affirmative actions" with 
employers, employment agencies, and labor 
organizations, and defined ... affirmative 
actions" as any educational activity for the 
pilipose of securing greater employment 
opportuIJities for members of racial, 
religious, or nationality minority groups and 
any promotional activity . designed to the 
s8me end on 11 voluntary basis. The 
amendment further provided that it should 
not be conBIIUed to promote employment on 
a preferentie.I or quota basis. (Stats. 1967, 
ch. 1506, § § 1-5, pp. 3574-3575.) 

ID Commodore Home, ill the context of a.civil action 
for punitive damages, we stated that differences 
between the federal laws· and the FEHA • the NLRA 
provides no right of civil action md title vn provides 
only for judicial handling of federal discrimination 
claims - "diminish the weight of the federal 
precedents." <32 Cal.3d at p, 217.) The NLRA, we 
observed, "specifies remedies the board may impose, 
and the cases hold merely that its language prevCnts 
that agenc)I from assessing compensatory or punitive 
damages. ['II l Contrastingly, title vn .. , expressly 
describes remedies that courts may assess. . .. ['j ] The 
PEHA; on the other hand, provides sBparate routes to 
reso!utiori of claims; first, a complaint to the 
Department; second, if that agenc:y fails to act, a 
private court action. The statute discusses remedies 
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only in the :firrit context; here we are concerned with 
those available in the second. Federal precedents do 
not address that problem. [Fn. omitted.]" (Ibid., 
italics added.) · 

In the instant case, by contrast, the issue is the nature 
of administrative remedies • the only · remedies 
provided by the NLRA and Initially provided by the 
FBP A. In these circumstances fedetal precedent 
under the NLRA would seem to be apposite. Because · 
the PEP A when mat enacted had the •1400 identical 
language end procedure as the NLRA, it can 
reasonably be presumed that the Legislature intended 
the state agency to have the same powers - end only 
those poweIB - as its federal counterpart. (See 
Be/ridge Farms v. AgricuJtural Labor Relatiqm Bd. 
mmra, 21 Cal.3d at p. 557: cf. fon Hopm/ssen v. 
Xerox Comort1ti0u supra, 368 F.Supp. at p. 837 
[interpreting title vn in light ofNLRA].) This is 1r11e 
notwithstanding the differing intents of the two acts, 
particularly since the remedial portion of each is 
designed to protect en employee against 
discriminatory practices. [PN24] · 

FN24 Section 8(3) and (4) of the NLRA (12. 
U.S.C.A § 158(a)C3l and (4)) makes it an 
unfair labor practice to discriminat.e against 
employees for union membership or·charges 

·. filed under the NLRA. Section lO(a) ( ~ 
U.S.C.A. § 160fa)) authorizes the NLRB to 
prevent unfair labor practices. (See generally 
Labor Board 11. Jones & Laughlin. supra. 
301 U.S. at PP. 30. 32 [81 L.Bd.2d at pp. 
907-908, 908-909].) 

Although courts in other states are divided on the 
availability of compensatory damages under statutory 
schemes similar to the FERA (sec Annot. (1978) 85 
A,L.R.3d 351, 356-357), we are unaware of any case 
upholding the award of punitive damages. Rather, the 
courts seem uniformly to hold that the authority ofa 
state agency to. assess exemplary damages must be 
ezjiress and will not be implied from a broad 
authority to implement the objectives of the fair 
employment statute. (E.g., Woods v Midwest 
Convgyqr Co,, lnc. 09821 231 Kan. 763 [648 P.2d 
234, 244-2451; McDaniel v. Cory, supra, 631 P.2d 
82, 86-89; Ohio CMI Rights Commjssjon v, LvIDli 
0974) 38 Ohio St.2d 217 [67 Ohio 0ps.2d 287. 313 
N.E.2d 3, 6-7, 70.'A.L,R.3d 11371: see also [ijgJu. 
Snerrv Corn, rs.D, lowe 1984) 581 F.Supp. 1246, 
~see Annot, .yupra, 85 A.L.R3d at p. 357.l 

D. Equal .Protection and Policy Considerations 

The FEHA, as indicated, .provides two avenues for 
resolution of cllllms: "first, e complaint to the 
Deplll'tment; second, if that agenoy fails to act, e 
private court action." ( Commpdqre Hqme. supra. 32 
Cal.3d at p. 217: see § § 12960, 12965, subd. (b).) 
Observing that punitive damages are available to 
persons who pursue court action ( Commadore 
Hqme, supra. 32 Cal.3d at p, 221l. Commission 
argues that the denial. of such damages to 
administrative complainants will create a disparate 
situation that will undennine the administrative 
avenue and thwart the· Act's primary objective of 
resolving discrimination complaints through the 
administrative· procedure: complainants will be 
encouraged to bypass the administrative forum iii 
favor of court action; the department will forego 
seeking administrative relief in the most egregious 
cases when punitive damages are appropriate and be 
unable to engage in effective "conference, 
conciliation end persuasion" efforts to reacilve the 
dispute ( § 12963. 7); and because complete 
edministn!tive relief *1401 ·will be unavailable, the 
victims of the most outrageous situRtlons will be 
forced to await relief from our already overburdened 
courts. 

Further, denying exemplazy damages in the 
administrative adjudication, Conimission asserts, will 
create two classes of. complainants: those who cali 
afford to hire a private attomey and file a ci vii action 
and those "equally or even more deserving victims 
who lack the resourcea to puraue litigation by 
themselves and rely, instead, on the administrative 
process." Because · economic standing is often 

· strongly correlated with race, sex and other forms of 
prohibited discrimination (see Brown y, Superiar 
Court. supra, 37. CaL3d 477. 486). denial of the 
opportunity to obtain a punitive damages award 
solely because of the complainant's economic or 
social circumstances is contrary to the Legislature's 

. intent to eHmjnete . discrimination and raises serious 
equal protection concerns. 

Commission's policy and equal protection argumentS 
rest on speculative and seemingly conflicting 
premises: on the one hand, that when · a .case is 
appropriate for punitive damages, complainants will 
bypass the administrative forum end the department 
will forego seeking edministrative relief, thus 
defeating · the Act's objective of administrative 
resolution; and, on the other hand, that given the 
substantial volume of complaints received, the 
department pursues only the most egregious cases, 
with the result that claimants with weaker cases who 
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can afford to eue · will have access to exemplary 
dmuages while the most worthy victims whose cases 
are heard by the commission will be denied BUCb 
recompense. We are aware of no a.uthority supportive 
of either premise. Although Justice Richardson, 
dissenting in -Commodore Home, spoke of the 
anomaly of allowing punitive damages to "accusers 
who have been unsuccCBBful adDiinistratively before· 
the commission, [while denying] llllCb damages to 
those whose claims. have . been successfully 
establiahed" 132 Cal.3d at p. 2221. this comment 
mistakenly aaswnes that a civil action is open only to 
those whose complainm the commission has refused 
to prosecute and ovetiooks the department's evident 
policy to permit any complainant to sue who wishes 
to, as well as the W1likelihood in any event of judicial 
recovery by a litigant whose claim.. the department 

. bas in fact found unworthy. 

Concerning departm~ policy, a former counsel to 
the. department states: "Some respondenta have 
assertell 'that a private right of action cannot be 
pursued· ·before 150 days have passed, but. this 
argument has not been accepted by most courts to 
which it is addressed. Because the investigation 
process .... takes time, and because the Department; as 
a matter of sound administrative policy, handles 
employment cases on a first-in-first-out basis, it is 
virtually impossible for an accusation to issue in BD 
employment case before 150 days have passed. 
Furthermore, because of the incredible volume *1402 
of cases handled by the Department - 8,105 in fiscal 
year 1982 • it would be a waste of re8ources to 
investigate a case the Department knows will be 
pursued in court lt is, therefore, the policy not to 
proceed on BDY case which will be pursued 
·elsewhere. This decision is clearly within the 
Department's discretion. ... " (Gelb & Frankfurt, 
California's Fair EmplQ!lment and Housjng Act: A 
Viable State Remetiv for Emplqyment Djscrimi11ation 
09831 34 Hastinw L.J. 1055, l066, fu. 87: see 

. Commodore Home, 911pra. 32 Cal.3d at p. 218, fn. 8: 
Carter v. Smith food ,King (9th Cir. 1985! 765 F.2d 
916, 922-923,l 

Thus, while the department no doubt puniues only 
cases it deems meritorious ( State Personnel Bd. v. 
Fair Employment & Hoy.ying Com .. suora. 39 CaL3d . 
e.t p 434. fn. 14: see Mahdavi '' Fair Emplovmenl 
Practice Com. 0977) 67 Cal.App.3d 326 [136 
Cal.Rntr. 4211; Marshall v, Fair EmPloVment 
Practice Com. Cl97ll 21 CaLAon.3d 680 [21! 
Cal.Rotr, 698]). because its case load precludes the 
pursuit cf all such clllim.s, BDY complainant who so 

wishes may bring e private court action. In these 
circumstance neither policy considerations nor equal 
protection concems require that the administrative 
and judicial remedies be identical. To ~ contrary, 
the separate avenues jUBtify different remedies. We 
recognized as much in Commodore Home where, 
having noted that "the FBHA leaves an aggrieved 
party on his own if the Department declines to pUIBUe · 
an administrative clllim in his behalf;" we stated that 
"[t]o limit the damages available in a lawsuit might 
substantially deter the pursuit of meritorious clllim.s, 
... " (32 C!!l.3d.atpp. 220-221=) 

Nor is BD indigent complainant denied an equal 
opportunify to go to court. An eligible plaintiff may 
sue in forms pauperis (§ 6851 L3, subd. (b); Cal. 
Rules of Court, rule 985; Jsrjn v. Swer]or Cotirt 
(19651 63 C!!l.2d 153 [45 CaLRptr. 320, 403 P.2d 
1Zfil1 and a complainant whose case is appropriate 
for the award of punitive damages is unlikely to have 
difli.culty finding BD attorney willing to serve .on a 
contingent fee basis. Further, the court has discretiQn 
to award litigation expenses to the successful 
employee. (§ 12965, subd. (b).) 

One recogniz.ed puxpose of punitive damages is to 
IIlllke a civil action economically feasible. As one 
commentator has stated: "Alf serious mi8deeds 
cannot possibly be punished by . government 
prosecution .... [L)imited judicial 11!1-d prosecutorial 
resources permit prosecution for only a :fraction of 
the crimes BDd violations committed. For these 
reasons, individual members of society must play a 
significant role in instituting actions to impose 
sanctions for serious misconduct. Society's interest in 
bringing a wrongdoer to justice is especially strong 
where the wrongdoer's conduct exceeds all bounds of 
decency. [~ ] The doctrine of punitive damages 
promotes this interest By offering the potential for 
recovery in excess of actual *1403 . damages, the 
doctrine encourages plaintiffs to bring such actions . 
This is particularly important where actual damages 
are minimal, ... Punitive damages thus can be 
characterized as a reward for the plaintiff's valuable 
role as a 'private ittomey general.' Even where 
compensatory damages are substBDtial, an award of 
punitive damages helps to finance deserving claims 
by defraying the expenses of the action, such as 
attorneys' fees, that generally are not recoverable in 
Anrerican courts." (Maller & Roberts, Pimttive 
Damages: Toward a Principled Approach (1980) 31 
Hastings L.J. 639, 649-650, fn.s. omitted.) 

Moreover, in appropriate cases a complainBDt can 
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seek punitive damages by filing an independent civil 
action alleging tort causes of action either with or 
without an FEHA count. ( Commodore Home. swwa. 
32 Caj.3d at p. 220: see Brown v. Superior Cqurt. 
Mm. 37 Ca!,3d at pp. 486-487: Awrwal v. Johnson 
<1979) 25 CaL3d 932 [160 Ca!.Rotr. 141. 603 P.2d 
fil cf. Alcorn y. Anbrp Engineenng. Inc. supra. 2 
Cal.Jd 493.) "The FEHA was meant to supplement, 
not supplant or be supplanted by, existing 
antidiscrinlinetion remedies, in order · tc give 
employees the maximum oppoJ:'tunity to vindicate · 
their civil rights against discrimination." ( State 
Personitel Bd. y. Fair Employment & Housing Co111,. 
wm'tl. 39 Ca).3d at p. 43 L citing § 12993, subd. (a).) 

Although Commission assert8 that denying it 
authority to award punitive damages will impede the 
administrative resolution of cases, the converse may 
well be true. AB we recognized in Commodore Home, 
"One basis for federal holdings under title VII is a 
fear that the availability of punitive damages might 
hamper the EBOC's efforts to resolve discrimination 
disputes by ' conference, conciliation, and 
persuasion.' [Citations.]" (32 Cal.3d nt p; 217: cf. 
Naton v'. Bank ofCaliforma C9tb Cir. JQBll 649 F.2d 
69 l. 699 [same re pain and suffering damages under 
Federal Age Discrimination in Employment A.ct).) In 
Rqgers v, &;xo11 Research & Engineering Co, C3d 
Cir, 1977> 550 F,2d 834, cited by the Ninth Circuit in 
No.ton, supra, tbe court stated with respect to 
emotional distress damages: "While the existence of 
such an item of damages might strengthen the 
claimant's bargaining position with the employer, it 
would also introduce an element of uncertainty which 
would impair the conciliatian process. Haggling over 
an appropriate sum could become a three-sided 
conflict among the employer, the Secretary, and the 
claimant" Ud. at p. 841. italics added.) A fortiori the 
availability without limitation of punitive damages • 
usually a matter within the. broad discretion of the 
jury after consideration. of the defendant's wealth, the 
egregiousness of his conduct and the amount of the 
plaintiff's actual damages (see Wetherbee v. United 
w. eo. n211i ls eaLApp.3d 266. 210-212 ma 
Cal.Rntr. 6781: BAJI No. 14.71 (7th ed. 1986); 4 
Witlcin, Summary of Cal. Law (8th ed. 1974) Torts,§ 
§ 867-869, pp. 3155-3158, *1404 (1984 Supp.) § § 
869A-869B, pp. 553-557) • would introduce an 
element of uncertainty detrim~tal to the conciliation 
process. 

Nor does effective conciliation require tbat the 
administrative and judicial remedies be ideiltical. 
Rejecting such a contention in Commodore Home, 

mpra, we Slllted: "We arc not pmuaded. In the first 
place there is no right to sue, even after conciliation 
breaks down, unless the Department failB to file an 
accusation before the Commission. To that extent the 
availability of court remedies remains within the 
Department's control. More importantly, the 
compliance structure of the FBHA ·encourages 
cooperation in the administrative process. While that 
process continues the Department acts on the victim's 
behalf and absorbs costs of pursuing his claim. Court 
action inevitably is specula~ve, and the FBHA mekes 
civil suit the claimant's sole respomibility. That helps 
deter strategies of 'holding out' for court damages in 
inappropriate cases. Further, the possibility that an 
action might lead to punitive damages may enhance 
the willingness of persons charged with violations to 
offer fair sefthm1ents during the conciliation process. 
[Fn. omitted.]" (32 Cal.3d_at p. 218.) 

In short, Commission's policy llJild equal protection 
arguments are fallacious. If a complainant wants 
relatively prompt restitutionary redress free of 
personal financial . risk he · or she can elect the 
administrative avenue of relief, with ell expenses 
paid by the department ( State Personnel Bd, y, Fajr 
Employment Housjng & Com .. wora, 39 Caj.3d ot p. 
ill.) li; however, the complainant prefers to seek the 
potentially more lucrative redress of . punitive 
damages, he or she can go to court like any other 
litigant 

m. Conclusion 
In view of the foregoing. we conclude thet the 
commission is not authorized to award punitive 
damages. [FN25] The Court of Appeal therefore 
erred in affirming the judgment of the trial court. 

· FN25 Because ·our disposition rests on 
statutory interpretation, we need not now 
address whether the power to award 
unlimited punitive damages could be lodged 

· in an administrative tribunal and we express 
no opinion concerning the Validity of. 
legislation seeking to grant such authority. · 

The judgment of the Court of Appeal is reversed. 
The Court of Appeal is directed to enter judgment 
reversing the trial court and directing it to issue a writ 
of mandate commanding Commission tc vacate and 
set aside that part of its decision awarding 0 l.ander 
punitive· damages and thereafter to talce such further 
action not inconsistent with this opinion as it deems 
appropriate. 
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Lucas, C. J., Mask, J., Arguelles, J., Bagleson, J., 
and Kaufman, J., concurred. *1405 . 

BROUSSARD, J. 

I dissent. I adopt pa.rt ID of the . well-reasoned 
opinion of the Court of Appeal (prepared by Justice 
Work and concmred in by Acting Presidilig Justice 
Staniforth and Justice Wiener) as my own opinion, 
with a .few alterations. [FNl) · 

FNl Brackms together, in this manner O 
without enclosing material, are used to 
indicate deletions from the opinion of the 
Court of Appeal; brackets enclosing 
material (other tl1an editor's added parRllel 
citations) are, unless otllerwise indicated, 
used to dctt0te inl!l!l1Wns or additions by this 
court. We thus avoid the extimsion of 
quotatiOn. JDBrks within quotation marks, 

.. · which would be incident to the use of such 
:·:. ;_,,. conventional punctuation, and at the same 
: ... time accurately indicate the matter quoted. 
, i ... F oo1notes in the COurt of Appeal opinion 
. . . . have been renumbered sequentially. 

Dyna-Med, [Inc. (Dyna-Med),] . supported by 
emici[i] Merchants and Manufacturers Association 
(MMA) [and others), [FN2] set forth multiple 
challenges to the [Fair. Employment and Housing] 
Commission's [(Commission)] authority to award 
punitive damages. In essence, they contend [the Fair 
Employment and Housing Act's OFBHA [or act)] 
language and legislative ·history preclude awarding 
punitive damages at the agency level. They stress the 
statutory language, construed according to settled 
rules of statutory construction, does not empower the 
Commission to award punitive damages but limits it 
to remedial action designed to ·effectuate the 
underlying pmposes of 1;he act. Absent express 
legislative authorization, thlly argue it is the settled 
rule an administrative agency may . not lawfully 
impose a penalty, whether civil or criminal in 
character. 

FN2 Future referrals . to Dyns-Med's 
arguments in this opinion also include those 
of emici[i]. 

Moreo"er, emphasizing· the similarity between the 
. language of title. VII of the Federal Civil Rights Act 

of 1964 (title VIl) and the FERA, Dyne-Med relies 
on federal court precedent holding punitive damages 
are not available. Additionally, noting the housing 

discrimination provisions of the FBHA specifically 
authorize the Comiilission to order the payment of 
"punitive damages in an amount not to exceed one 
thousand dollars (Sl,000)" ([Gov. Code,] § 12987, 
subd. (2) [all further etatutory references are to the 
Government Code unless otherwise indicated]), it 
argues the express provision for such punitive 
damages in a parallel statutory scheme strongly 
suggests the omission of this remedy from the 
empl0yment discrimination provisions . was 
intentional. (See Commodore Home Svstems Inc. y. 
Superior CoW'I ll 982) 3 2 Ca!.3 d 211. 225 (dis. 
[opn.]) [185 Cal,Rntr. 270. 649 P.2d 9121.l 
Consequently, [Dyna-Med] contends that had the · 
Legislature intended to allow recovery of 
extraordinary remedies such as punitive damages 
within the employment context, it could . and would 
have expressly so provided. Dyna-Med asserts its 
construction is compelled by public policy, claiming 
injecting punitive damages within this adminiBtrative 
context furthers neither the geneial principle of equal 
employment opportunity, nor voluntary resolution 
and conciliation. Finally, [Dyna-Med] stress[ es] that 
procedures *1406 of administrative agencies often 
disregard traditional rules of evidence, severely limit 
discovery and ere unfettered by safeguards insuring 
due process to litigants in. the courts. 

Applying the rules of construction sununarized in 
Honei1 Springs Homeqwners Assn, v. Board o( 
Supervisors (1984) 157 Cal.App.3d 1122, 1136 
[] 137]. fn. 11 [203 Ca],Rptr. 886). we [must] 
interpret the PEHA to ascertain and effectuate the 
purpose of the law, attempting to give effect to the 
usual and ordinary import of the statutory language;· 
hannonizing any provision within the context of the 
statutory :framework as a whole; seeking a reasonable 
and commonsense interpretation consistent with the 
apparent legislative pmpose and intent, practical 
rather than technical in character and upon 
application resultant of wise policy rather tl1an 
absurdity; and, considering generally the context, the 
object in view, the evils to be remedie~ the :history of 
the times, legislation upon the same subject, public 
policy and contemporaneous construction. 

The [Fair EmploYment Practice Act OFEPAO] was 
enacted in 1959 and reoodified in 1980 as pert of the 
FEHA. The FERA sets forth a comprehensive 
scheme ·for combating employment discrimination, 
recognizing "the need to protect and safeguard the. 
right and opportunify of all persons to seek and hold 
employment free from discrimination. (§ 12920.)" 
(Brown v, Superior Court 0984\ 37 Csl.3d 477, 485 
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[208 CaLRptr, 724. 691P,2d2721,) The act declares 
that :freedom from discriininatory practices in · 
seeking, obtaining, and holding employment is a civil 
right. (§ 12921.) In f.B.ct, section 12920 recognizes 
"the practice of denying employment opportunity and 
discriminating [in] the terms of employment for such 
reasons foments domestic strife and unrest, deprives 
the state of the fullest utilization of its capacities for 
development and advance, and substantially and 
adversely affects . the interest of employees, 
employers, and · the public in general." Such 
discrimination is contrary to public policy (§ 12920) 
and is an unlaWful employment practice(§ 1294Ql. 
The express underlying purpose of the act is "to 
provide effective remedies which will eliminate sUch 
discriminatory practices." (§ 12920.) The Legislature 
has directed that the FBHA is to be construed 
"liberally" to accomplish its underlying pw:poses. (§ 
12993.) [FN3J 

FN3 Generally, "[t]he pw:pose of the FBHA 
is to provide effective remedies for the 
vindication of · constitutionally recognized 
civil rights, and to eliminate discriminatory 
practices on . the basis of race, religious 
creed, color, nationil.l origin, ancestry, 
physical handicap, medical condition, 
marital status, sex and age. (See § § 12920, 
12921; Cal. Const., art. L § 8.)" State 
Pasonne/ Bd, v. Fair Employment & 
Hou.ring Com. (1985) 39 Cal.3d 422. 432 
[217 Cal.Rntr. 16, 703 P.2d 354).l 

The PEHA establishes the Department [of Fair 
Employment and Housing (tlie Department)] (§ 
12901) to investi.gete, conciliate, and seek redress of 
claimed discrimination (§ 12930). Complaints (§ 
12960) must be promptly *1407 investigated (§ 
12963). If it deems a claim valid, then it seeks to 
resolve the matter - in confidence - by conference, 
conciliation, and persuasion. (§ 12963 .7 .) If that fails 
or seems inappropriate the Department may issue an 
accusation to be heard by the Commission. (§ § 
12965, subd. (a), 12969; see too § 12930.) The 
Commission then dmmnines ·whether an accused 
employer, union, or employment agency has violated 
the act. If it finds a violation it must "issue ... an order 
requiring such [violator) to cease and desist from 
such llillawful practice and to take such action, 
including, but not limited to, hiring, reinstatement or 
upgrading of employees, with or without back pay, 
and restoration to membership in any .respondent 
labor organization, as, in the judgment ·of the 
·commission, will effectuate the purposes of this part. 

... " (§ 12970, subd. {a).) If the Department tii.ils to 
issue an accusation within 150 days after thdiling of 
the complaint and the matter is not otherwise 
resolved, it must give complainant a right-to-sue 
lettm. Only then may that person sue in the su?erior 
·court under the FBHA (§ 12965, subd. (b)). [FN4J 
(See Commodore Hqme System,r, lac. y. Superior 
Court. supra, 32 Caj.3d 21 L 213-214: Snjpey y Citv 
o(Bakefsfiek! (1983) 145 Cal,APP.3d 861, 865-868 
[193 Cal.Rptr. 7601: see also State Perapnnel Bd v. 
Fair Emplqyment & Housing Com ... yypra. 39 Cal.3d 
422, 432 [4331.) [FNS) 

FN4 However, the court in Commodore 
Home· Systems, Inc. v. Superior Court, 
mpra, noted: "Declare.lions by the Director 
and the general counsel of the Department 
advise that right-to-sue letters are the ·rule, 
not the exception, because the Department 
rarely is able to complete· investigations, 
pursue conciliation, and issue accusations 
within the 150- day period. For that reason, 
a right-to-sue letter is issued, even in 
advance of 150 days, to any person who 
states in writing that he wants to withdraw 
his complaint and file a civil action. We 
express no opinion on the propriety of that 
practice .... " (32 Cal,3d at p. 218, :fu. 8.) 

FNS In 1980, the Commission adopted a 
regulation providing that " [ w ]hile normal 
monetary . relief shall include relief in the 
nature of back pay, reasonable exemplary or 
compensatory damages may be awarded in 
situations involving violations which are 
particularly deliberate, egregious or 
inexcusable." (Cal. Mmin. Code, tit. 2, § 

~ subd. (c).) The Commission 
clarified the meaning of this regulation in its 
precedential decision, D.F.E.H. v. Ambylou 
Enterprises (1982) F.E.H.C. Dec. No. 82-06 
at pages 8, 9-17, where it adopted the 
standards normally applied by the courts ·in 
assessing exemplary and compensatory 
damages. It was, however, repealed on May 
16, 1985 (effective 30th.day thereafter, Cal. 
Adinin. Register 85, No. 20) to eliminate the 
articulated "incorrect" legal ate.ndard for 
awarding exemplary or compensatory 
damages. The repeal was not intended to 
affect the Commission's authority to award 
such relief in appropriate cases as derived 
from the FERA. (Cal, Admin. Code, tit 2. § 
mil Cal. Adinin. Code. Supp., Register 
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BS, No. 20, p. 134.) 

[My] conclusion [that) the Commission · is 
empowered to award punitive damages arises from 
the statutory authority BUlillil8rizecl above. It is 
Undisputed an administrative agency's power tc 
award. BUCh damages must arise from express 
Statutory authoriziltion. Here, the Legislature 
delegated broad authority to the Commission tc 
fashion appropriate remedies for unlawful 
employment practices in section 12970, subdivision 

. (a): "If the commission finds that a respondent has 
engaged in any unlawful practice under this *1408 
part, it ... shall issue and cause to be served on the 
parties an order requiring BUCh respondent ... to take 
such action, including, but l!Ot limited to, hiring, 
reinstatement or upgrading of employees, with or 
without back pay, and restoration 'to membership _in 
any respondent labor organization, as, in the 
judgment of the commission, will ejfectu/Jte the 
purposes of this part, and including.!I requirement for 
report of:-the manner of compliance." (Italics added.) 
Attempting to harmonize this specific provision in -
context- of,the entire statutory framework, [I] :find in 
section 12920 the underlying purpose of the act is to 
provide · effective remedies to eliminate 
cliscriminatcry employment practices. Consequently,· 
considering the legislative mandate to liberally 
~nstrue the act to further these purposes (§ 12993), 
[I) •. conclude i~ has statutorily authorized the 
Commission to impose punitive damages where 
necessary ·.• to effectively remedy and e!iminete 
unlawful PEHA employment practices. For, the . 
Commission "may exereise such additional powers as 
are necessary for the due and efficient administration 
of powers expressly granted by statute, or as may 
fairly be implied from the statute granting the powers. 
[Citations.)"' (Leslie Salt Co. 11. San. Francisco Bay 
Co11Seryation etc. Com. (1984) 153 Caj.APD.3d 605. 
ill [200 Cal.Rptr. 5751 [quoting Dic/rey v. Raisin 
Proration Zone No. 1 (19441 24 Cs!.2d 796. 810 (ill 
P 2d 505. 157 A.L.R. 324)1.) 

Contrary to Dyns-Med's assertions, imposing 
punitive damages for.deb"berate violations is designed 
to effectively eliminate cliscriminatory employment 
practices. Potential liability for punitive damages is a 
substsntial incentive for employers to eliminate, or 
refrain from · committing, unlawful employment 
practices. Further, the_ possibility of "punitive 
damages may enhance the willingness of persons 
charged with violations to offer fair settlements 
during the conciliation process. [Fn. omitted.)" ( 
Commodore Home Svstems. Inc. v. Superior Court, 

.nmra. 32 Ca!.3d 2!L 218.) Moreover, such damages 
are designed not only to punish the wrongdoer, but 
also to set an example to deter others from similar 
conduct. 

The facts of this case prove ordinary reetitutionary 
remedies are often ineffective iri eliminating 
cliscriminatory practices. A wards of back pay are 
frequently insignificant because interim em:nings are 
deducted or offset. Also, the value of reinstatement 
may be negligJ.ble because by the time emplo}rm.ent 
cliscrimination cases are resolved, the plaintifi' has 
had to. find another job. Upgrading, back pay and 
reinstatement in cases of retaliation may not be 
effective deterrents or satiefilctory remedies for 
complainants because the original work environment 
may no longer be conducive to continued 
employment. Consequently, in light of the limited 
remedial effect of these permismb!e · compensatory 
rexriedies, the award of punitive damages may be the 
only method of fulfilling the pmposes of the act, 
including encouraging plain.tifi"e tc seek· relief by 
increasing their potential. recovery *1409 (see 
Claiborne y. Winois Central Rajlroad CE.D.La, I 975) 
401 F. Supp. I 022. 1026. efid. in part and vacated in 
part (5th Cir, 1978) 583 F.2d 1431. 

Although the .language of section 12970, subdivision 
(a) is broad enough to encompass the award of 
punitive damages, Dyna-Med challenges this 
construction, claiming the statutory construction 
doctrines of ej11Sdem generis, [FN6) expressio uni.us 
est exclusio altsril/8; [FN7) and noscttur a aociis 
[FNB) compel a 11arrow interpretation limiting the 
Commission to ordering only aflirmati.ve, equitable, 
remedial relief. 

FN6 "'IT)he doctrine of ejusdem generis ... 
states that where general words follow the 
enumeration of particular classes of persons 
or things, -the general words will be 
co118trued as applicable only to persons or 

· things ofthe same general nature or class as 
those enumerated. The rule is based on the 
obvious reason that if the Legislature had 
intended the general words to be used in 
their unrestricted sense, it would not have 
mentioned the particular things or classes of 
things whlch would ill that event become 
mere surplusage. '" (Sears[,] Roekuck & Co. 
v. San Diego Countv Diat Colll!Cil o( 
Camenters Cl979) 25 Cal.3d 317. 331 fu. 
lQ [158 · Cal.Rnti. 370, 599 P.2d 676'J. 
quoting Scally v. Pacific Ga..v & Electric Co. 
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09721 23 Cal.Ann,Jd 806, 819 [lQQ 
CaLRptr, 5011,l 

FN7 · Expressio unius est exclusio alterillS 
means that "the expression of certain things 
in a etatute necessarily involves exclusion of 
other things not expressed. ... " Uiencierson 
v. Mann Theatres Com. 11976) 65 
Cal.Anp,Jd 397. 403 [135 Cal.Rplr, 266).l 

' 

FN8 Under the rule of noscitur a sociis, 
"'the meaning of a word may be enlarged or 
restrained by reference to the object of the 
whole clause in which it is usl!d."' (.People y 
Stout C197ll 18 Cal.App.3d 172. 177 00, 
Cal.Rnb;. S93J. quoting Vilardo v. Countv of 
Sacyam;nto 09421 54 CaLApp.2d 413, 420 
f129 P.2d 1651,) 

Dyna-Med argues applying the doctrine of ejusdem 
generis to sectjon 12970. subdivision (a) requires the 
authorizing le.ngue.ge to be viewed in the ·light of the 
limited nature of the remedies specificaily listed 
before the general language. In other words, because 
the only, remedy enumerated involving the awe.rd of 
monetary or legal relief is the awarding of be.ckpay 
[sic], it concludes the general remedy language may 
not be construed to expand the authorized . remedies 
to embrace punitive damages, because the· phrase is 
limited· by specific examples of the relief available, 
e.11 of which are traditional uma1ce-whole" remedies. It 
aeserts the same result is arrived at by employing the 
other cited . rules of statutory construction, because 
tbe Legislature demonstrated an ·intent not to 
authorize the 'exercise of any additional power 
imequivoce.lly empowering the Commission to take 
affirmative action and then listing examples of such 
affirmative 11me.lce-whole" relief. 

Properly analyzed, these rules do not sustain Dyna
Med's proffered statutory construction. These 
principles are mere guides to determining legislative 
intent e.nd will not be applied to defeat the underlying 
legislative intent (Cal. State Emploveru' As.rn1 J'. 

Rr?gents of University of California 0968) 267 
CaLApp:2d 667, 670 [73 Caj.Rntr1 4491; Claibome ,., 
Wino~~ Central Railroad1 supra, 401 F,Supp 1 1022. 
~ Moreover, in evaluating legislative *1410 
intent from first gleaning the language of the statute, 
we should seek to avoid making any language mere 
eurplusage and thus rendered useless. Waver v. 
Wor/gnen's Comp. Appeals Bd, Cl973l 10 CaL3d 222, 
ZlQ, [110 Cal.Rntr, 144, 514 P .2d 12241; Guelff v, 
MoriM Countv Emolqyees' Retirement Assn. 0983) 

145 Cal.Ano.3d · 297. 305 [l 93 Cel.Rptr. 3431.l 
. Applying the proffered rules of statutory construction 
effectively deprives the phrase "including but not 
limited to" of any meaning, when in fact it evinces 
clear legislative intent to expand, not limit, the list of 
remedies. (See America Nationa[ 111,!. Co. v. fajr 
Employmeut & Housing Com. 119821 32 Cal.3d 603 
ill [186 Cal.Rntr. 345. 651 P.2d ll51 (dis. opn.); 
State Compensation Ins. fund y. Workers' Cpmp. 
Appeals Bd. 09771 69 Ca!.Aon.3d 884. 890 [fil 
Cal.Ro!r, 5091.\ 

Dyna-Med next argues the underlying legislative 
history of the FERA, e.nd speciiice.lly section 12970, 
shows the Commission did not intend to allow 
punitive damages. It argues the FBHA was modeled 
after the remedy language of the National Labor 
Relations Act (NLRA) which has been interpreted as 
not permitting punitive - damages; the . PEHA 
authorizes "affirmative action including (but not 
limited to)" similar to~ the NLRA which hae been 
construed by the courts as authorizing only remedial 
relief; and the Legislature's enactment of a pare.lie! 
statutory scheme relating to housing discrimination 
expressly providing for punitive de.mages suggests 
the omission of this remedy from the employment 
discrimination provisions was intentional. 

The cited language of subdivision (a) of section 
ill1Q appeared origine.lly in . former Labor Code 
section 1426, adopted in 1959 as part of the FBP A, 
which we.s · later recodified and subste.ntie.lly 
reenacted in section 12970. subdivision (a). Without 
question, the phrase in dispute resembles section 
lO(c) of the NLRA (29 U,S.C.A, § 151 et seq., .§. 
160{c )) , which directs the N atione.1 Labor Relations 
Board (NLRB) upon a finding of an unfair labor 
practice to issue a cease and desist order requiring tbe 
violator to "take such affirmative action,. including 
reinstatement of employees with or without be.ck pay, 
as will effectuate the policies of [the Act] .... " This 
language in 1938 WllS interpreted by the United 
States Supreme · Court as not e.llowing punitive 
damages. ( Edisqn Co. y. Labqr Boaaf (1938) 305 
U.S. 197, 235-236 [83 L1Bd. 126, 143, 59 S.et. 206, 
219-220li) [FN9] *1411 

FN9 In Ed.isoM the Supr= Court stated: 
"That section [29 U.S.C, § 160Ccll 
authorizes the Boe.rd, when it has found the 
employer guilty of unfair labor practices, to 
require him to desist from such practices 
'e.nd to take such affirmative action, 
· including reinstatement of employees with 
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or without back pay, as will effectuate the 
policies of this Act.' D We thinlc that this 
authority t.o order aflil'mative action does not 
go so far as to confer punitive jurisdiction 
CD11bling · the Board to inflict upon the 
employer any penalty it may choose because 
be ·is engaged in unfair. labor practices, even 
thougb the Board D be of the opinion that 
the policies of the Act might be effectuated 
by such an order. 
"The power to command affirmative action 
is remedial, not punitive, and is to· be 
exercised in aid of the Board's authority to 
restrain violations and as . a means of 
removing or avoiding the consequCnc:es of 
violation where those consaqueilces are of a 
kind to thwart the purposes of the Ai:t" CW 
U.S. 197. 235-236 f83 L,Bd.. 126 .. 1431: 
Commodore Hqme Systems. Inc. v. Sunerlor 
Court. supra. 32 · Caj.3d 21 l. 224 {dis. 

; .. opn.).) 

In 1969,·.·the word "affirmative" preceding the word 
"action"· :was removed from . section 12970, 
l!Ubdivision (a); (Stats. 1969, ell. 526, § 1, p. 1142.) 
[FNlO] Because this language was not otherwise 
modified in any relevant manner by the Legislature, 
Dyna"Med relies on federal precedent ccninuing the 
NLRAi asowell as title vn of the Federal Civil Rights 
Act of·l964 which contains silnilar language within 
section: 7.06(g), authorizing the trial court to enjoin 
intentional violations of the Civil Rights Act and to 
"order such affinnative action as may be appropriate, 
which may include, but is not limited to, 
reinstatement or hiring of.employees, with or without 
back pay ... or BI!Y oth~ equitable relief as·the court 
deems appropriate .... " (42 U.S.C. § 2000e-51gl.l 
[FNl l) I ts reliance on federal precedent is misplaced. 
[FN12) 

FN1 O The Attorney General liotes the 
apparent reason for this change was to 
distinguish the "action• which the 
Commission could order from the narrow 

·definition of "affirmative actions" · as 
educational and promotional activities which 
was added to FEHA's predecessor statute in 
1967. (See former Leh. Code,§ 1413, subd. 
(g), added by § 5 of Stats. 1967, ell. 1506, § 
l, at p. 3573.) This construction is also 
proffered by Dyna-Med and amicus MMA. 
Because (I] do not rely on that legislative 
modification, [I) do not comment on the 
correctness of that assertion. 

FNl l "The authority of courts to grant relief 
in actions brought under the Equal 
Employment Opportunity Act of 1972 is 
governed by the same statutory provision . 
which applies in actions under Title VII of 
the Civil Rights Act of 1964 [042 U,S.C. § 

2000e-51gl.DJ [Fn. omitted.] [That section] 
authorizes courts to order 'such affirmative 
action as may be necessary' to remedy 
unlawful employment practices." <Richerson 
v.JonEM"OdCir, 1977) 551F.2d918.923.\ 

FN12 [l am] awm:e the majority in 
Commodore Home·Svstems, Inc. y. Superior 
Court. supra. 32 Cal,3d 211, 217, when 
determining that the PEHA does not limit 
the relief a court may gi'ent m a statutory 
suit charging .employment discrimination 
and that liJ.l relief generally available in 
.noncantractuii.I actions, including punitive 
damages may be obtained in such a civil 
action under the PEHA, noted differences 
between . the NLRA as well as section 
706{g)of title vn of tile .Civil Rights Act of 
1964. · (42 U,S.C. § 2000e-5(gll which 
diminish the weight of federal precedent 
interpreting the federal statutes as not 
authorizing awards of either general 
compensatory or punitive damages. 
However, because [I] · believe the 
[distinctions) in Commodore rested 
substantially on the precise context of the 
issue the court was reviewing (i.e., the 
separate and distinct route to resolution of 
claims through private court action, and not 
administrative relief), [I] do not rely on 
[them) here; 

Critical differences batween the NLRA and the 
PEHA convince [me] the federal precedent is not 
apposite. (See, e.g., Edison Co. v, Labor Board, 
supra, 305 U.S. 197. 235-236 [83 L.Bd. 126 [143, 22 
S,Ct. 206, 219-220Jl: see also Pearsqn y Western 
Elec. Gou efc. llQth Cir. 1976) 542 F.2d I 150. U52: 
Van Hqqmissen v. Xerox Cornqration CN.D.Caj. 
1973) 368 F,Sypp. 829, 837.l Granted, "[w]hen 
legislation ·has been judicililly construed and a · 
l!Ubsequent statute on the same or an analogous 
l!Ubject is. framed in the identical language, it will 
ordinarily be presumed that the Legislature intended 
that the language BB used in . the later enactment 
would *1412 be given a like interpretation. This rule 
is applicable to state statutes which · are patterned 
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after the federal statutes. [Citations.]'" <Be/ridge 
Farms y. Agrjcullt1ral Labor Relations Bd. Cl978l 2 I 
Ca!.3d 551. 557 fl47 Cal.Rptr. 165 580 P.2d 6651. · 
quoting Los Angeles Met ' lmnstt Aulhorltv 11. 

Brolherhoqd oC&ilroari 1tainmen Cl960l 54 Cal.2d 
684. 688-689 [8 Cal.Rptl'. 1. 355 P.2d 9051; IlriloJ1 
Oil 4ssocia1e9 y. Johnson 119351 2 Cal.2d 727. 734-
.W. (43 P.2d 291. 98 A.LR. 14991.l However, this 
reco gJtlzed principle of statutory construction rests 
upon the predicate the latter lltatute involved the same 
or an analogous subject which has similar [or) 
identical language. Here, the subjects are not 
analogous. The underlying purposes of the NLRA 
and the PEHA (or FBPA) differ. The former exists to 
prevent industrial unrest and strife or, in other worda, 
to promote industrial peace (Carmi y Westinghouse 
Coro. 09641 375 U.S. 261. 27l [ll L.Ed.2d 320, 
328. 84 S.Qt. 4011). while the latter exists to 
eliminate specific discriminatory practices ( SJJ!Jg 
Per,vo1111el Bd. y. Fair Emplovment & Housing Com,, 
sunra, 39 Ca!.3d 422. 432). More specifically, the 
NLRA regulates and encourages collective 
bargaining between employers and employees (Qgw 
v. Weylinghquse Cqm. supra. 375 U.S, at p. 271 (11 
L.Ed.2d at p. 328. 84 S.Qt. at p 4091: N.L.11.B. v. 
PiM:U,£ Bros,, Inc.-Maxwell C3d Cir. l980l 620 F,2d 
367, 376: Bloom v N.LR.B; CD,C. Cir. 19791 603 
F.2d 10L5. 1019l. while the FERA makes 
employm\l?lt discrimination against certain 
enumerated groups illegal. The former is designed to 
protect the :rights of workers to organize into 
bargaining · units and to create a eooperative 
atmosphere of recognition between labor and 
mana.ge!Illlnt. (See N.L.R.B. >" Knuth Bros., Inc. (7th 
Cir. 1976) 537 F.2d 950, 957,l On the other hand, the 
latter .is designed to protect · the individlllll's 
constitutional right to be free from discrimination 
within the employment setting ( State Pmpnnel Bd. 
'" Fair Employinent & Housing Com,, supra. 39 
Cal.3d at p. 432). not to create a spirit of cooperation 
between labor and management. Instead, the FERA 
was designed to provide an efficient administrative 
remedy to enforce an employee's.right to be treated 
equally and to insme · employers refrain from 
committing discriminating employment practices. 
Moreover, the NI.RA does not provide a claimant 
with an analogous right to independently pursue an 
unfair labor practices claim in the courts upon 
administrative default or issuance of a right-to-sue 
Jetter, while the FERA provides both judiciBI and 
administrative remedial procedures, requiring 
sensitivity to consisteney in available relief. [FN 13] 
'*1413 

FN13 While comparing the NI.RA with title 
vn, the court in Claiborne v. l1/ino4, 
Cen!ral Railroad, .yupra, 401 F.Supp, 1022. 
102+102s, aptly explained: "Moreover, the 
aim of the N.L.R.A. was to establish a 
:framework within which management and 
labor could resolve their conflicts, whether 
by collective bargaining or economic 
wllrfare, e.g.. strikes Bnd lockoum. The 
N.L.R.A. was not meant to be outcome 
detennin •tive, 'Le., it was not to emme that 
rnsnagement or labor wins every cOllflict .It 
simply defined permissible methods of 
engaging in industrial· cOllflict and sought to 
channel labor/mam.gement cODflict into 
peaceful negotiations. Title VIl is radiCl\lly 
different. It seeks · to end Bil employment 
discrimination. It does not define 
permissible methods of discrimination nor 
doea it establish B framework Bllowing for 
employment discrimination. Its aim is to be 
outcome determinative Bnd to see that · 
employees who are discriminated against 
win every conflict . 
"Punitive damages Jmder the NL.R.A. are 
inappropriate because they would only serve 
to exacerbate conflict between management 
and labor within the permissible sphere of 
industrial conflict, i.e., strikes and lock-outs. 
The party assessed punitive damages could. 
seek revenge in the next .strike or be 
recalcitrant · at the bargaining table. This 

. would undermine the spirit of cooperation 
that is necessary for good-faith collective 
bargaining and the peaceful resolution of 
industrial conflicts. Such revenge seeking 
would be almost impossible to prove uiilees 
the party accused of it stated this was a 
reason for its action. Punitive damages 
might also create a sense of moral 
.111Iperiority in the side receiving them, 
discouraging thB.t side from negotiating and 
avoiding strikes because it felt it was 'right' 
Furthermore; punitive damages might permit 
the N.L.R.B. ·to destroy the equality of 
power between management and labor that 
Congress intended to create by the N .L.R.A. 
[QNote, Tort Remedies for Employment 
Discrimination Under Title VII,· 54 

. Va.L.Rev. 491, 502 (1968).DJ 
''No such . diingers exist under Title VIl. 
Employment discrimination is not 
negotiable so there is no negotiating process 
to undermine. Where there is employment 
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discrimination,. there is no equality of power 
to be maintained, since emplo)'Illflllt 
discrimination is absolutely prohibited. 
Finally, there is no ·permissible area of 
conflict where revenge·for punitive.damages 
might be sought Indeed, . the possibility of 

. punitive damilges under Title VIl ahould 
encourage an end to employment 
discrimination [ ... ). · Accordingly, the 
profoundly different aims of Title VIl and 
the N .L.R.A. should lead to a different, not 
similar, decision on punitive damages." 
Upon reviewing the Claiborne court's 
decision, the Fifth Circuit stated: "Without 
approving or disapproving the lower court's 
resolution of the Title vn issue, its 
discussion of Title VIl and the different 
pUiposes of the Civil Rights Act as 
compar:ed to the [NLRA] ... is fully 
persuasive thet an award of· punitive 

... damages does not so conflict with the 
,. . ":purpose embodied in Title VIl thatit should 

. <.<;be disallowed in a combined [Title vn and 
·, 42 United States Code section 19811 suit." 
; .(Claiborne v. lllj.nois Cent. R.R. 15th Cir. 

·, 1978).583 F.2d 143, 154.l 

Dyns-Med's reliance on title vn cases is similarly 
misplaced. (See, e.g., Shah v. Mt, Zion Hospital & 
Medical Ctr. 19th Cir. 1981) 642 F.2d 268, 272: 
DeGrace v. Rumsfeld Clst Cir. 1980) 614 F.2d 796. 

· filM; Richersqn y. Jones. suvra. SSl F.2d 918; 926; 
Peqrson v. Western Electric Co,. supra, 42 F,2d 
1150. 1152,l 42 United Sta.tea Code section 2000e-
2(g} of title vn significently provides: "[T]he court 
may ... order such affirmative action as may he 
appropriate, which may include, but is not limited.to, 
.. . or any equitable relief as the court deems 
appropriate." (Italics added.) Several decisions have 
focused on this phrase "any other equitable relief" in 
determining that punitive damages are not awardahle, 
for they are traditionally not aVauable in equity. (See 
Shah v. Mt. Zion Hqspjtal & Medical Ctr .. supra. 642 
F.2d 268. 272.; Miller v. Te;cas S1a1e Bd. o(Barber 
.Examiners <Sth Cir. 19801 · 615 F.2d . 650. 654; 
Richerson 11; Jqnes, supra. 551 F.2d 918, 927.\ 
Consequently, these courts have understandably held 
the explicit reference to equitable, and the silence 
with regard to legal, relief suggests the unavailability 
Of punitive damages under, title VIl. In COlltmst, the 
FERA expressly empowers the Commission to take 
whatever action is necessary to effectuate its policies, 
without an express limitation to equitable relief or 
complete silence as to legal relief. The absence of 

such qualifying language *1414 and complete 
silence regarding legal damages in the PEHA further 
dissuades [me] from following the cited federal 
precedent. [FNl 4] 

FN14 Amicus MMA contends the title VIl 
cases ere not distinguishable here because of 
the i.nClusion of the tmm "equitable" in the 
remedies section of the statute, citing the 
remedy language contained in the Federal 
Age Discrimination [in] Employment Act 
(ADEA) 129 U.S,C. § 621 et seq.). 29 
United States Code sectign 626(b) 
pertinently provides: "In any action brought 
to enforce this chapter the court Bhall have 
jurisdiction to grant such legal or equitable 
relief as may be appropriate to effectuate the 
purposes of this chapter, including without 
limitation , jwigmlmts compBJling 
employment, reinstatement or promotion, or 
l!Dforcing the liability for amounts deemed 
to be unpaid minim nn wages or lllipaid 
overtime compense.tion under this section. 

MMA notes that every circuit court which 
has considered the issue of whether the 
ADEA permits the disposition of punitive 
and pain and S~ dam,ages has held in 
the negative. (See Sjgtii! 11 Stanford 
Research Institute (4th Cir. 1979) 590 F.2d 
~ fazqug; v Eastern Air LinM. Inc, Ost 

. Cir, 1978) 579 F.2{1 l 07; peqn y. American 
Sec. lru. Co. CStb Cir. 1977\ 559 F.2d 1036; 
Roms v. Rn Research & Engineer-jug 
Co. 13d Cir. i977l 550 FJ.d 834; Naton ''• .. 
Bank; of California 19th Cir, 198 D 649 F.2{ 
§2.11 In deciding pain and suffering or 
punitive damages ere not necessary to 
effectuate the purposes of the ADEA, the . 
Dean and Rogers, v . .Exx.on cases rely heavily 
on the provision for liquidated damages in 
cases of willful violations of the· ADBA. 
(Rogery v. Rrrtr111 supra, at p. 840; Dean 11. 

American Sec. In.r. Co., supra, at p.-1039.) 
After reviewing the legislative history, Dean 
states the sponsor of the bill "held the view 
that O liquidated damages could effectively . 
supply the deterrent and punitive damages 
which both criminal penalties and punitive 
damages normally serve. (Fn., omitted.]" 
(Id., at p. l 040.) There i6 no analogous 
provision specifying the type of damages 
that ·can he awarded in cases of willful 
violations in the FEHA. and thus we do not 
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find the ADBA cases controlling. I note that 
although three of the courts (Rogers, 911pro, 
at [p. 841); Nafon. aupra. at p, 699, and 
Slqtin, supm. at p. 1296) expressed concern 
that pain and suffering . damages would 
negatively impact the cqnciliation process, 
the court in Veaue;. supra. 579 F.2d 107, 
expressly rejected the proposition, 
concluding that a contrary result might be so 
logically reached (i.e., the employer might 
be less likely to compromise a claim if he 
!mows no pain and suffering damages can be 
awardedagainsthim). Cid .. atp, 111.l 

Q[T)he FEHA provides alternative avenues of relief 
through either the administrative or the judicial 
process. AB already expla.ined, both procedures 
co=ence with the filing of a complaint with the 
Department. (§ 12960.) Under the judicial route, a 
·complainant receives a right-to-sue notice and files 
an action in court.·(§ 12965, subd. (b).) Under the 
administrative route, the Department investigates the 
complaint (§ 12963), conducts discovery (§ § 
12963.1-12963.5), attempts conciliation(§ 12963.7), 
files an accusation with the Commission· ( § 12965, 
subd. (a)), and presents the case to the Commission 

. (§ 12969). The decision, however, whether to go to 
comt does not rest with the claimant Rather, the 
Department has exclusive jurisdiction over the case 
for 150 days (§ § 12960, 12965, subd. (b)), and must 
give a right-to-sue letter to the claimant if an . 
accusation is not isl!lled within the .time period before 
the claimant may file a court· action. However, 
although this . private right of action under section 
· 12965, subdivision (b), appears to bti contingent upon 
the DBP.artment's decision not to prosecute or the 
lapse of 150 days, "[a]s a practical matter ... parties 
who intend to pursue their case in court are given 
'right to sue' letter!! in every case, even *1415 in 
advance of the 150-day limit• ( State Personnel Bd. 
v. Fai1· Employment & Hquaing Com .. Supra. 39 
Cal.3d 422. 433, ·fn.. 11.) Where the Department 
decides to administratively handle the case, the 
complainant may not pursue a civil action. (See 
generally Sn.iDqs 11. Cio1 q( Bakersfield, supro, 145 
Ca.l,App,3d 861. 865-868.) In essence, this 
administrative process \lYBS designed to be supported 
completely by the Department's own staff of 
investigators, attorneys· and other personnel to 
prosecute the alleged violation rather than bestowing 
that responsibility upon a complainant. (See [ State 
Personnel Bd., supra], at p. 432.) In fact, the 
[L)egislature originally provided · for o~y . t?e 

· administratiye route and later added the JUdic1al 

avenue of relief, but retained the former apParently to 
highlight its intent the adminiBtrative. process was 
designed to handle the bulk of the cases and its belief 
the administrative process· would operate effectively 
to eliminate employment .discrimination. Indeed, 
"[t]he FEPC has been entrusted with the duty of 
effectuating tbe declared policy of the state to protect 
and safeguard the rights and opportunities of all 
persons to seek, obtain and hold employment without 
. discrimination." <Northern llWO Horn. v.. Fair EmP· 
Practice 0 Com. r1974l 38 CaLAnP,3d 14. 25 [ill 
CaLRptr, 872],l 

I ' 

In Commodore Home Svstems, lac. y Superior 
Court. suom. 32 Cal.3d 211, 221. this 0 Court held 
compensatory and piinitive damages are available to 
persons who "elect" the judicial avenue of relief 
under the PEHA. [FNlS] Thus, an ancmaly arises if 
punitive damages are not likewise available within 
the administrative a venue of relief. ~ Justice 
Richardson pointed out in his dissent in Commodore, 
supra. at pages 222-223, "it would be wholly 
anomalous to allow· punitive damages to accueors 
[sic] who have been unsuccessful administratively 

·before the commission, but to deny such damages·to 
those whose claims · have been successfully 
established. The result · of any l!llCh disparity of 
remedy would be to encourage [claimants to :file 
insufficient or inadequate] complaints with the 
commission in order to avoid or circumvent 
administrative proceedings in the hope of obtaining 
punitive damages in subsequent civil actions. Such a 
consequence would be contrary to FEHA's policy of 
eliminating employment discrimination · through 
administrative 'conference, conciliation, - and 
perl!llB.Bion.' (Gov, Code. § 12963.7, subd. (a).)" 
Moreover, given the sublilllritial volume of 
complaints received by the Department, if it pursued 
only the strongest cases with the most egregious 
FEHA violations, then ironically claimants with 
weaker cases who could afford to pursue judicial 
action would have access to compensatory and 
exemplary damages while stronger cases heard by the 
Commission would not. A construction permitting 
this would defeat *1416 an underlying purpose for 
administrative relief, to wit, to provide an 

. administrative scheme and forum for complainants to 
vindicate their employment rights, regudless of 
economic status. Indeed, public policy prohibiting 
employment discrimination practic.11s cannot permit 
an individual claimant's affluence to determine 
whether he/eb.e is entitled to effective relief. Absent 
the availability of similar relief, it is inevitable that. 
equal protection violations will occur. [FNl 61 
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FN15 The question whether the Commission. 
can award compensatory BD.d punitive 
damages was expressly reserved[.] D ( 
Commodore Home futsms Inc. l'. Sueerior 
Cqwrl . .l'Upra 32 Cal.3d 211. [215. 2201: 
Stale feraqnnel Bd. v. Fair Emplqyment & 
Housing Com.. supra. 39 Ce.1.3rl 422, 429. 
434, in. 12.) 

FN16 The depth of the impact of the 
possibility of disparity in available remedies 
is far Sreater than initially meets the eye 
with regard to the indigent or less 
sophisticated claimants who cannot mount 
or sustain a lengthy civil ·action. Those 
individuals will be denied BD. opportunity to 
obtain an award of punitive damages solely 
because of their economic or social 
circumstances. Not only is this distinction 

. among claimants ·irrelevant, but it is contrary 
·'.':'® the Legislature's intent to eliminate 
,'6npJoyment discrimination, BD.d violates the 
::·basic principles of equal protection. 
··Unfortunately, economic status is often 
strongly correlated to race, sex, and various 
other forms of discrimination prohibited by 

··.1he FEHA If such victims of employment 
·.discrimination, .often unemployed at the time 
·· they seek relief; cannot obtain full relief 
"·through the administrative proceedings 
"~made available to them, then in essence the 

FERA will foster discrimination rather than 
eliminate it as judicial relief to this class is 
not economically ·feasible. The Legislature 

· intended to create an expeditious, complete, 
administrative remedy, not an inferior mode 
of relief occasionally available to · the 
unfortunate. 

Moreover, if the Commission is · prohibited from 
awarding punitive damages while courts are free to 
do so, the underlying pmposes of the administrative 
avenue of adjudication will be undermined. The 
Commission was created to interpret and implement 
the act and .concomitantly to develop expertise in 
employment discrimination practices in California. 
(See § 1293 S; see generally State Pewinnel Bd. v, 
Fair Emplqyment &. Housing Com .. supra. 39 Cal.3d 
422. 432.) By establishing an administrative avenue 
of relief in the Commission with such expertise, the 
FERA is designed to promote efficient resolution of 
discrimination complaints while removing additional 
pressure from the state's overburdened judicial 

system. In fact, if the Commission was prohibited 
from awarding punitive damages while the courts 
were fnle to do so, the Departnent. might forego 
seeking administrative relief; thwi delaying any relief 
and embroiling the discriminated person in unwanted 
courtroom proceedings. Further, this affects the 
fulfillment of the Department's role in that particular 
case with regard to conference, conciliation. end 
persuasion efforts to resolve the dispute. [I) believe 
[this] construction D provides "a reailonable and 
common sense interpretation consistent with the 
apparent purpose and intention of the lawmakers, 
practical rather tban technical in nature, and 'which, 
when applied, will result in wise policy rather than 
mischief or· ablllll'dity." (ffonev SD1in!?jl' Homeowners 
A.rrnJ. Inc.) y, Boan! q( Sweryisors, swzra. 157 
Cal.AcP.3d 1122. l 136. fn. 1 li United Business Com. 
v. Cit)I o(San. Diego OQ79l 91 Ca).AcP.3d)56. 170 
[! 54 CaJ,Rptr, 2631.l 

Furthm:, the Commission is authorized to in.te?pret 
the FEHA both by regulation(§ 12935, subd. (a)(l)) 
and a system of precedential opinions *1417 (§ 

. 12935, subd. (h)). Although tlie ultimate 
interpretation 'of a statute rests with the courts, 
consistent administrative construction of a statute 
over many years, particularly when it originated with 
those charged with ·putting the statutory machinery 
into effect end enforcing it, is entitled to great weight 
and will be followed unless clearly emmeous. · CW 
Law Student§ A.rsn. v. Pq.ciOc Tel. & Tel. Co. 119791 
24 Ca).3d 458. 491 ~Cal.Rott. 14, 595 P.2d 5921: 
Jvdsqn Steel Coro. y. Wor/r.ers' Comp. Appeals Bd. 
(19781 22 Cal.3d 658. 668 [150 CaLRntr. 250. 586 
P.2d 564]: DeYoung v. Citv o(San pjego Cl983l 147 
Cal.App.3d 11. 18 [194 Cal,Rptr, 722].) D [I]n 1980, 
the Commission promulgated title· 1. · California 
Administrative Code section 7286.9, l!llbdivieion (c) 
providing: "While normal monetary relief shall 
include i:elie( in the nature of back pay, reasonable 
exemplary cir compensatory damages may be 
awarded in situations involving violations which are 
particularly deliberate, egregious or inexcusable." 
Although this regulation was repealed in 1985 as 
setting forth an incorrect and misleading standard, the 
Commission held in. D,F.E.H. v. · Ambylou 
Enterpriaes, Inc. (1982) F.E.H.C. Dec. No. 82-06), 
compensatory and punitive damages are available 
under the FERA (id., at p. 8); punitive damages are 
designed to punish a wrongdoer and provide an 
example to deter others from similar canduct as are 
permissible in a court of law (id., at p. 13); and the 
availability of such damages is governed by QviJ. 
Code section 3294. (Id., at p. 13.) In D.F.E.H. v. 

Copr. @ Bancroft-Whitney and West Group 1998 

267 



43 Cal.3d 1379 · . · Page 26 
43 CaL3d 1379, 743 P .2d 1323, 241 Cal.Rp1r. 67, 46 Fair Empl.Pmc.Cas. (BNA) 1143, 44 Bmpl. Prac. Dec. p 
37,503 
(Cite u: 43 Cal.3d 1379) 

Fresno Hilton Hotel (1984) F.E.H.C. Dec. No. 84--03, 
appfaal] pendingO, the Commission held that under 
Section 1297Q, subdivision (a), it could BWllrd both 
compensatory (id., at pp. 34-36) and punitive (id.; at 
pp. 36-40) damages. The CommissiDJl daclared: "The 
purpose of awarding punitive damages is to punish or 
D maia: an example of respondent, when it [has] 
engaged in, condoned, or ratllied conduct whicb is 
oppressive, fraudulent or malicious. (Ciy. Code. § 

~" (Id., at p. 37; see also D.F.E.H. . v. Do111lld. 
Schriver. Inc. (1984) F.E.H.C. Dec; No. 84-07, app. 
peniiing, declpring the Commission is authorir.ed to 
award punitive damages (id., at [p.] 18) O follow[ing] 
the judicial standard set forth in Civ. Code. § 3294 
(id., at pp. 18-22).) 

Since the Commission first int.e?preted ~ 
m:m, subdivision (a) in 1980, the Legislature has 
llliltmded the PEHA on numerous occasions without 
addressing the language in dispute regarding . the 
CommissiDll's authority to award appropriat.e 
effective reijet: "[W)here the Legislature has failed to 
modify the statute so as to require an interpretation 
contrary to the regulation, that fact may be 
considered to be an indication that the ruling was 
consistent with the Legislature's intent." ( ~ 
Trailer Sales lnc. v, State Bd. pfEquali.zation Cl975\ 
'14 Cal.Ann·3d 125. 133-13[4] [126 Ce.LRDtr. 339); 
see also Coca-Cola Co. v. State Bd. pf Eaualizalion 

. (1945! 25 Caj.2d.918. 922 [156P.2d11,l *1418 

Dyna-Med relies upon a bill introduced but not 
enacted by the Legislature in 1976 (Assem. Bill No. 
3124) (2 Assem. Final Hist (1975-1976 Reg. Sess.) 
p. 1658) whicb would have expressly authorized the 
Commission to award damages in employment 
discrimination cases in an am.aunt not to exceed 
$500. [FNl 7) [Dyna-Med's] reliance· on proposed, 
but unpassed legislation is misplaced; (National 
Elevator Seryices. In.c. v. Department of hid.ustrial 
Relation.~ f1982\ 136 Ca!.Mp.3d 13L 141 [il.Q . 
Ca[.RI!tr, 1651; Miles v. Workers' Comp. Appeals Bd. 
119771 67 Cal.APP,3d 243. 248. fu. 4 [136 Cal.Rntr. 
2Qfil; Sacramento Newspaper Guild 11• Saqamento 
Cou1101 Bd. of Sµprs. (1968) 263 CaLApp.2d 41. 58 
[69 Cal.Ro!r, 4801; see United States y. Wise (] 962) 
370 U.S. 405. 411 [8 L.Ed:2d 590. 594-595. 82 S.Ct. 
illfil . 

FNl 7 The Legislature attempted in 1983· 
1984 to amend section 12970, subdivision 
(a) to specifically authorize compensatory 
·and punitive damages as "declaratory of 
existing law" in Senate Bill No. 2012; 

however, this language was removed before 
its enactment. (Stats. 1984, ch. 1754, § 3, p. 
6406.) 
During the 1981-1982 legislative session, 
the Legialature . twice declined to enact 
statutes which would have prohfbited the 
Commission from awarding punitive 
damages in Senate Bill No. 516 and 
Assembly Bill ND. 879. 

Dyna-Med next argues the express authorization in 
section 12987, subdivision (2) for the Commission to 
award actual and punitive damages up to Sl,000 in 
housing discrimfuatiDJl cases and the omission of a 
similar provisiDll in the employment discrimination 
provisions of the PEHA, suggests the Legislature did 
not intend punitive damages be available to remedy 
discriminatory employment practices. It further not.es 
this distinction exiBts between the federal fiUr hauaing . 
and fair employment statutes cauaing the courts to 
bald a specllic punitive damage provision in the 
former implies punitive damages · are not available 
under the employme¢ provisions. (See tit. vm: of the 
Civil Rights Act, 42 U.S.C. § 3612(c). relating to fair 
housing . whicb specifically pm:nits recovery up to 
:U,000 in punitive damages in comparison to the 
absence of any corresponding authorization . for 
punitive damages in tit. VII; see, e.g., Richerson v, 
Jones. supra. 551 F.2d 918, 927-928,l Accordingly, it 
contends that had the Legislature intended to 
empower the Commission to award punitive 
dau:iages, it would have D so [provided as] it had D in 
parallel legislation. Again, [I am] unpersuaded; · 

In 19 5.9, when the FBl' A was ellllCted, the 
Legislature also enacted the Hawkins Act (former 
Health & Sa! Code, § 35700 et seq., enai::ted by 
Stats. 1959, ch. 1681, § 1, p. 4074), prohibiting 
housing discrimination [in publicly assisted housing], 
and the Unruh Civil Rights Act (enacted by Stats. 
1959, cb. 1866, § § 1-4, p. 4424; Cjv. Code. §. 51 et 
seq.), prohibiting discrimination in business 
estab!iahmenta. In 1963, the Hawkins Act was 
replaced by the Rumford Fair Housing Act (former 
Health & Saf. Cade, § 35700 et seq., en.acted by 
Stats. 1963, ch. 1853, § § 1-2, p. 3823). The 
Hawkins Act originally permitted coiD:plaine.nts to 
sue for the award of damages of not *1419 less than 
$500. (Former Health & Sa! Code, § 35730.) 
However, in 1963 when the Hawkins Act was 
replaced by the Rumford Act (Stats. 1963, ch. 1853, 
§ 2, p. 3823 et seq.), the Commission was 
empowered to order a violator to pay damages (not 
exceeding $500) if the Commission determined 
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certain other delineated remedies were not available 
(id., at pp.· 3828-3829). In 1975, the maximum 
damage award was increased to $1,000. (Stats. 1975, 
ch. 280, § l, p. 701.) In 1977, the Commission was 
authorized to order such action by a violator BB 

deemed appropriate to serve the law, including, but 
not limited to the sale or rental of the same or similar 
housing, . the prov1S1on of nondiscriminatory 
purchase, rental .and financing terms, and "[t]he 
payment of Bcti1aJ and punitive damages" not 
exceeding $1,000 (Stats. 1977, ch. 1187, § 10, p. 
3893; ch. 1188, § 13.l, pp. 3905-3906). Essentially, 
this statlltory scheme was then carried into the FERA 
·when the employment and housing Btatutory schemes 
were combined. 

All the foregoing history illustrates, although both 
the housing and employment discrimination S1atutes 
are now contained within a single act, the FERA, 
they followed different legislative routes of treatment 
resulting in totally separate, original enactments. The 
Legis!at.Ure· has · consistently placed limitations on 
re~dies available in the housing context while at the 
same ti.me; granting the Commission broad disc!etion 
to fashion ·appropriate awards in the employment 
context. Consequently, because the limitation on 
recovery within the housing context in section 12987, 
subdivision (2) expressly notes punitive damages 
only to limit the availability of such damages, the 
absence of any express reference to such damages in 
·section 12970; subdivision (a) within the employment 
context· should not be construed as a lack of 
authority, but rather a Jack of statutory limitation on 
such damages. · 

.Further, [this] construction of the FERA .coincides 
with public policy. The pllblic commitment to 
eliminate discrimination as explicitly set forth in 
section 12920. and characterized as a civil right in 
section 12921, is COllBtitutioilally guaranteed by 
article L section 8 of the Califorllla Constitution. 
Section 8 provides: "A person may not be 
disqualified from entering or pursuing a business, 
profession, vocation, or employment because of sex, 
race, creed, color, or national or ethnk origin." "The 
rigl!t to work and the concomitant opportunity to 
achieve economic security and stability are essential 
to the pursuit of life, liberty and happiness. 11 (Sail'er 
Inn [, [nc.] v. Kirby Cl971l 5 Cal.3d l, 17 [22 
Cal.Rptr, 329, 485 P.2d 529. 46 A.L.R.3d 3511.l 

Dyna-Med next contends the absence of procedural 
safeguards exiSting within the judicial system 
requires a conclusion punitive damages not be 

available in administrative proceedings. [I] recognize 
.there may be differences in general procedure, rules 
of evidence, discovery, etc. However, · the 
Commission is expressly permitted to award punitive 
damages in housing *1420 discrimination cases. 
Moreover, both the Administrative Procedure Act 
(APA)(§. 11500 et· seq.) and Code of Civil Procedure 
section 1094.5 provide procedural protections to 
insure due process concerns are satisfied. D ([See J 
American National Ins. Co. y, fair Employment & 
Hou.ring Com,, supra. 32 Ca!.3d 603. 607 [sii.bstantial 
evidence review by superior court]; [see als()] Si ate · 
Pemonnel Bd. v, Fair Emplqyment & Houaing Cqm,, 
supra, 39 Ca!,3d 422, 433, and Krnigan y. Fail' 
Emplqvme111 Practice Com. (1979) 91 Caj.App.3d 43, 
.2.1 [154 Cal.Rptr. 29] D [independent judgment 
review] O.) In any event, "[Commission] hearings are 
always full evidentiary proceedings governed by the 
Califomia rules of evidence and conducted in 
accordance with the California · Administrative 
Procedure Act. (§ § 11500 et seq., 12972.) A record 
is preserved to facilitate judicial review, and the 
[Commission) is required to issue a decision setting 
forth findings of fact and conclusions of law in every 
contested case.{§ § 11517, subd. (b), 11518.) Cross
exarnination is, of course, permitted. ... 11 

( State 
Personnel Bd. y, Fail' Emplqwnent & Housing Com. 
swra. 39 Cal.3d 422, 433.) 

Finally, Dyna-Med direly predicts giving the. 
Commission authority to award punitive damages 
will open a Pandora's Box concerning the authority of 
administrative agencies generally to award punitive 
damages. However, although many administrative 
agencies are governed by the AP A, it is the FBHA, 
not the AP A, which gives the Commission the 

. authority to order "such action .. . as, in the judgment 
of the commission [,] will effectuate the purj>oses" of 
the FERA (§ 12970, subd. (a)). If the Legislature 
gives an agency responsibility to protect the public 
and 11.Uthorizes it to take the appropriate steps 
necessary to carry out the purposes of an act it 
enforces,. then such an agency should be authorized to 
detmmine claims for punitive damages. Whether · 
other administrative agencies have, or will be given, 
such authorization can only be detmmined upon a 
review of those agencies own statutory authority, a 
review not necessary to this appeal. *1421 

Cal.,1987. 

Dyna-Med, Inc. v. Fair En:iployment and Housing 
Com'n 

END OF DOCUMENT 
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TOPANGA ASSOCIATION FOR A SCENIC 
COMMUNITY, Plaintiff and Appellant, 

v. 
COUNTY OF LOS ANGELES et aL, Defenclants and 

Respondents; JAMBS WARREN BASSLER 
et al., Real Parties in Interest and Respondents 

L.A. No. 30139. 

Supreme Court of.California 

May 17, 1974. 
SUMMARY 

In e.dmii:UBtrlltive mandamus proceedings, the trial 
court refused to disturb a variance granted by a 
county agency permitting a mobile home park op 
about 28 acres of an area .zoned for light agriculture 
and single family residences. (Superior Cowt of Los 
Angeles County, No. C-7268, Robrn A. Wenke, 
Judge.) · 

The Supreme Court reversed and remanded the ~ 
ca.use to the trial court with directions to issue a writ 
of mandamus requiring the county board of 
Bupervisors to vacate the order awarding a variance. 
The trial court was also directed to grant any further, 
appropriate relief. ·It was expressly held that 
regardless of the terms of a local zoning ordinance, 
the governing e.dmii:llstrative agency, in adjudicating 
an application for a variance, must make findings 
such as will enable the parties to determine whether 
and on what besis they should seek review and, in the 
event of review, to apprise the court of the basis of 
the agency's action. Also,. it was held that as a 
prereqUisite to. sustaining a variance, the court must. 
deten:i!ine that substantial evidence supports the 
agency's findings and that they support the ageni:y's 
decision. lt was pointed out that Gov. Code, § 

~ outlining the circumstances under which a 
variance may be properly granted, emphasizes 
disparities between properties, rather than ·the 
treallllent of the subject property's characteristics in 
the abstract. The court noted that the · agimcy's report 
focussed almost exclusively on the qualities of the 
subject property and failed to provide comparative 
information on the BU1T0unding properties, With the 
result that the agency's ll1llllIDll!'y of ":factwU *507 

· data," on which ·its decision apparently rested, did not 
include facts llllfficient to satisfy the Government 
Code provision. · 

·' 

Page 1 

In Bank. (Opinion by Tobriner, J., ezjrressing the 
llllllDimous view of the court.) 

HEADNOTES 

Classified to California Digest of O:fficlal. Repom 

W Zoning and Planning § 4-Variances-Findings. 
Regardless of whether the lcical zoning ordinance 
commends that the variance board set forth findings, 
that body . must render findings sufficient both to 
enable the parties to determine whether and on what 
basis they should seek review and, in the event of 
review, to· apprise a reviewing court of the basis of 
the board's action. 

al Zoning and Planning § 4-Variances-Judicia! 
Review. 
Before sustaining a zoning variance, a· reviewing 
court must . scrutinize the record and determine 
whether substantial evidence sUpport.s the 
adminiBtrlltive agency's findings and· whether these 
findings support the agency's decision. And in 
making these determinations, the reviewing ci>urt 
must resolve reasonable doubts in favor of the 
administrative findings and decision. 

CJ) Zoning and . Planning § 4-Variances-
Administrative MlllldaTDJ1s. 

Code Civ. Proc .. § 1094.5. governing judicial 
review of administrative agencies' ·adjudicatory 
decisions by mandamus, applies to the review of 
zoning variances awarded by bodies such as the Los 
Angeles County Regional Planning Commission. 

Ci) Adminimative Law § 139-Administrative 
Mandamus-Court's Duties. 
Code Cjv. Proc .. § i094.5, relating to admi.nist:iative 

mandamus, contemplates that, at a minimum, the 
reviewing court must determine both .whether · 
substantial evidence supports . the administrative 
agency's findings and whether the findings support 
the agency's decision. 

(2.) Administrative Law § 143-.Administrative 
Mandamus-Record of AclmllliBtrative Proceeding. 
Implicit in Cod.e Ciy. Proc., § I 094,5, relating to 
administrative mandamus, is a requiremimt that the 
administrative agency which renders the challenged 
decision s.et forth findings *508 to bridge the 
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analytic gap between the raw evidence and the 
ultimate decision or order. 

[See C11l.Jur.ld, Zoning, § 209; Am.Jur., Zoning 
(1st ed § 225).] 

(fil Zoriing and Planning § 4-Findings-Contents. 
Although a zoning variance bo11rd's flndjngs need 

not be stated with the formality required in judicial 
proceedings, they must expose the board's mode of 
analysis to an extent sufficient to enable the parties to 
detetmine whether and on what basis they should 
seek review and, in the event of revhlw, to apprise a 
reviewing cotn1 of the basis for the board's action. 
(Not approving the J.angua.ge in Kqppidahl v. A/can 
Pacific Co, (1963) 222 Cal.APP.2d 626, 639 W. 
Ca!.Rntr. 3541; Ames v. City o[pasqdena 09591 167 
Ca!.App,2d 510, 516 f334 P.2d 6531. which endorses 
the practice of setting forth findings solely in the 
language of the applicable legislation.) 

(1) Zoning and Planning§ 4-Gmnting of Variance 
as Quasi-judicial Administrative Function. . 
Although the adoption of zoriing regulations . is a 
legislative function, the granting of variances is a 
quasi-judicial, administrative function. 

(ID Zoning and Planning § 6(1)-Contractual Nature 
of Zoriing Scheme. 
A zoning scheme is similar in some respects to a 
contract; each party foregoes rights to use its land as 
it wishes in return for the assurance that the use of · 
neighboring property will be similarly restricted. The 
rationale is that such mutual restriction can enhance 
totB.l community welfare. 

(.2) Zoning and Planning § 4-Vnriances-Need for 
Compliance With.All Legislative Requirements. 
Inasmuch as a zoning variance may be sll8tained 
only if all applicable legislative requirements have 
been satisfied, the question whether a particular 
variance which had been granted by a county agency 
conformed to the criteria set forth ·in an applicable 
county ordinance became immaterial in the Supreme 
Court's administrative mandamus review of the 
variance once that court had concluded that ·the 
criteria set forth in Gov. Code. § 65906. for the 
granting of a variance bad not been met. 

UQ) Zoning and Planning§ 4-Variances-Ste.tutory 
Criteria. 
Goy. Code. § 65906. setting forth criteria for the 
granti.Iig of a zoriing variance, emphasizes disparities 
between properties, not treatment of the aubject 
property's '*509 characteristics in the abstract, and 

Pe.ge 2 

contemplates that, at best, only a small fraction of 
. eny one zone can qualify for a variance. . 

· (ll) Zoriing and Planriing § 4-Variances-
Applicant's Burdeµs. 
Speculation about land neighboring on land for 
which a zoning vlll'iance is sought will not . support 
the award of a variance. The party seeking the 
variance must shoulder the burden of demonstrating 
to the 1q1plicable agency that the subject property . 
siltisfies the requirement.& for the variance sought. 
Neither the agency nor the reviewing court may 
assume without evidentiary basis that the cbariicter of 
neighboring property is different from that of the 
property for which the variance is sought. 

(U) Zoning and Planning § 4-Limitations on 
Granting of Variances. 
Radical alteration of the nature of an entire zone is a 
proper subject for legislation but not for piecemeal 
adjudication by an adui.inistrative agency through the 
granting of variances for large parcels. 

(U) Zoning and Planning § ~Prob.J."bition of 
Variance Granting "Special Privilege." 
In the absence of an affirmative showing that a 

particular parcel in a certain zone differed 
substantially . and in relevant aspect!I from ·other 
parcels therein, a v&riance granted with respect to that 
parcel amounted to the kind of "special privilege" 
explicitly prohibited by Goy Cpcie, § 65906. 
establishing criteria f9r granting variances. 

COUNSEL 

A.mdm, Bryson, Caplan & Morton and David L. 
Caplan for Plaintiff and Appellan.t. 

John D. Maharg, County Colinsel, Joe Ben Hudgens, 
John W. Whitsett and David H. Breier, Deputy 
County Counse~ for Defendants and Respondents. 

Arnold J. Pro visor for Real Parties in Interest. 

TOBRINER, J, 

We examine, in this case, aspects of the functions 
ser'ved by administrative agencies in the granting of 
zoriing variances and of courtB in reviewing these 
proceedings by means of administrative ril11T1daT1JUB. 
We '*510 conclude that variance boerds like the ones 
involved in the present case must render findings to 
support their ultimate rulings. We also conclude that 
when called upon to scrutinize a grant of a variance, a 
reviewing court must determine whether substantial 
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evidence aupports the findings of the admlnistrative · 
board and whether the findings Bllpport . the ·board's 
action. [FNl] We determine in the present case that 
the last of these reqliisites has not been fulfilled. 

FNl We reclllltly held in Strums/QI v, San 
Diego County Enmlqyees Retirezrient 
Auociation C1974l 11 Cal,3d 28 [.!U 
CaLRplr, 805. 520 P.2d 291. that if the order 
or decision of a· local administrative agency 
substantially afi'ects a "foodamental vested 
right," a court to which a petition for a writ 
of mand emus hBB been addressed upon the 
ground that the evidence does not BllppOrt 
the findings must exercise its independent 
judgment ·in reviewing the evidence and 
must find abuse of discnrtion if the weight of 
the evidence fails to mJiport the findings, 
Petitioner does not suggest, nor do we find, 
that the present case touches upon any 
fiind•mental vested right. (See generally 
,,Bixbv v. fierne Cl97ll 4 Cal.3d 130, 144-
.!il [93 Cal.Rntr. 234. 481 P,ld 2421: 

, Xemescal Water Co, JI. Dgpt. fublic Wow 
(] 955) 44 Ca!.2d 90. 103 £280 P.2d l 1.l 

The parties in this action dispute the future of 
approltimately 28 acres in Topanga Canyon located 
in , the Santa Barbara Mountains region of Los 
Angeles. County. A county ordinance zones the 
property for light agriculture and . single family 
residences; [FN2] it also prescribes a one-acre 
mll:iimum lot size, Upon recommendation · of its 
zoning board and despite the opposition of appellant· 
petitiolll!I' • an incorporated nonprofit organization 
.composed of taxpayers and owners of real property in 
the canyon · the Los Angeles County Regional 
Planning Commission granted to the Topanga 
Canyon Invelltment Company a variance to establish 
a 93-space mobile home park on this acreage. [FN3] 
Petitioner appealed without success to the county 
hoard of supervisors, thereby exhausting its 
administrative remedies. Petitioner then sought relief 

. by means · of administrative mandamus, again 
unsuccessfully, in Los Angeles County Superior 
Court and tbe Court of Appeal · for the Second 
District. 

FN2 Los Angeles County Zoning Ordinance 
No. 7276. 

FN3 Originally the real party in interest, the 
Topanga Canyon Investment Company has 
been replaced by a group of succ1:1ssoral real 
parties in interest We focus our analysis on 

Page 3 

the building plans of the original real party 
in interest since it · was npon the basis of 
these plans that the zoning authorities 
granted the variance challenged by 
petitioner. 

In reviewing the denial of mandamus below, we first 
consider the proper role of agency· and reviewing 
court with respect to the grant of variances. We then 
apply the proper standard of review to the facts of the 
case in order to determine whether we should sustain 
the action of the Los Angeles County Regionii.I 
Planning Commission. *511 

1. An administrative grant of a variance must be 
accompanied by administrative· · 

findings. A court reviewing that grant must determine 
whether SMbstantial · 

evidence suppprts the findings and whether the 
findings support the conclusion 

that all applicable legislative requirements for a 
variance have been 

satisfied. 
A comprehensive zoning plan could affect owners of 
some parcels unfairly if no means were provided to 
permit flexibility. Accordingly, in lin effort to achieve 
substantial pBrlty and perhaps also in order to insulate 
zoning schemes from constitutional attack, [FN4] our 
Legislature laid a foundation for the granting of 

. variances. Enacted in 1965, section 65906 of the 
Government Code establishes criteria for these 
grants; it provides: "Variances from the t=s of the 
zoning ordinance shall be granted only when, . 
because of special circumstances applicable to the 
property, including size, ebape, topography, location 
or surroundings, the strict application of the zoning 
ordinance deprives such property of privileges 
lllljoyed by other property in the vicinity and under 
identical zoning clllBsification M ] ~y variance 
granted shall be subject to such conditions as will 
assme that the adjustment thereby authorized shall 
not constitute . a grant of special privileges 
inconsistent with the limitations upon other 
properties in the vicinity and zone in which such 
property is situated. II [FN5] . 

FN4 1. Appendix to Journal of the Senate 
(1970 Reg. Seas.) Final Report of the Joint 
Committee on Open Space Land (1970) 
pages 94-95; Bowden, Article XVII1 -
Opening the Door to Open Space Control 
(1970) 1 Pacific L.J. 461, 506. See Metcalf 
v, Coun1J1 of Los Angeles Cl944l 24 Cal.2d 
267. 270-271 []48 P.ld 6451; Gaylord, 
Zoning: Variances, . Exceptions and 
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Conditional Use Permtts in · California· 
(1958) 5 U.C.L.A L.Rev. 179; Comment, 
The General Welfare, Welfare Economics, 
and Zoning Varitznces ( 1965) 3 8 
So.Cal.L.Rl!v. 548, 573. See generally Note, 
Aclminiltratjve Ptacretion in Zoning Cl 9691 
82 Hsry.L.Rev. 668. 671. The primary 
constitutional concern is that es applied to a 
particular land parce~ a zoning regulation 
might constitute a compensable "taking" of 
property. 

FNS A third paragraph added to section 
~ declares: "A variance shall not be 
granted for a parcel of property which 
authorizes 11 use. or activity which is not 
otherwise expressly authorized by the zone 
regulation goviming the parcel of property." 
This paragraph serves to preclude "use" 

. variances, but appllI'elltly tj.oes not prohibit 
so-called "bulk" variances, those which 
prescribe setbiicks, building heights, and the 
like. The paragraph became efi'ective on 
November 23, 1970, 19 days after the Los 
Angeles County Regional Plmmi.ng 
Commission granted the variance here at 
issue. Petitioner does not contend that the 
peragraph is applicable to the present C11Be. 

Applicable to all zoning jurisdictions except 
chartered cities (Goy. Code, § 65803), section 65906 
may . be supplemented by harmonious local 
legi.Blation .. [FN6] We note that Los Angeles County 
has enacted an ordinance which, *512 if harmonious 
with section 65906, would govem the Topanga 
Canyon property here under consideration. Los 
Angeles County's Zoning Ordinance No. 1494, 
section · 522, provides: [FN7] "An exception 
[variance) may ... be granted where there are practical 
difficulties or unnecesse.cy hardahips in the way of 
carrying out the strict letter of the ordinance, and in 
the granting of such exception the spirit of the 
ordinance will be observed, public safety secured, 
and substantial justice done." 

FN6 Government Code section 65800 
declares that the code chapter of which 
sectiQD 65906 is a part is intimded to provide 
minimum limitations within which counties 
and cities can exercise maxiriium control 
over local zoning matters. Article XL 
seetiQD 11 of the California CQDstitution 
declares that "[a)ny county, city, toWU:, or 
townshil> may make and enforce within its 
limits all . such local, police, sanitary and 

Page4 

other regulations as are not in conflict with 
general laws." 

FN7 This section recently was repealed but 
was in force whm the zoning · agencies 
rendered thei! decisions in the present case. 
For purposes of more succinct presentation, -
we refer in text to the section in the pr'esent 
tense. 

Both state and local laws thus Wl!Te designed to 
establish requirements which had to be satisfied 
bmore the Topanga Canyon Investment Company 
should have been granted its variance. Although the 
cases have held that substantial evidence must 
BUpport the award of a variance in order to insure that 
such legislative requirements have been · satisfied 
[FN8] (see, e.g., Siller ll. Board ofSuPervisors U962l 
58 Cal.2d 479, 482 [25 Cal.Rntr. 73, 3 75 P;2d 411: 
Bradbeer v. England Cl95 ll 104 Cal.App.2d 704 . 
1Q1 [232 P.2d 3081). they have failed to clarify 
whether the administrative agency must always set 
forth :findings and have not illuminated the proper 
relationship between the evidence, findings, and 
ultimate agency action. [FN9) 

FNB The rule stated finds its source in 
authorities holding that all adjudicatory 
determinations of local agencies are entitled 
to no more than subrtantial evidence review. 
As indicated above - (fn. 1, ante) those 
authorities no longer state the law with 
respect to adjudicatory determinations of 
such agencies which affect fundamental 
vested rights.· Since no BUCh right is involved 
in this case, however, the sublll:antial 
evidence standard remains applicable. We 
note by way of caution, however, that 
merely because a C11Be is said to involve a 
"variance" does not necessarily dictate. a 
conclusion that no fundamemal vested right 
is involved. The term "variance" is 
sometimes used, for example, to refer to 
permits for . nonconforming uses which 
predate 11 zoning scheme. (See Hagman, 
Larson, & Martin, Cal. Zoning Practice 
(Cont. Ed. Bar) pp. 383-384.) 

FN9 For descriptions of the history of 
judicial action in this state with respect to 
zoning variance grants, see Bowden, Article 
XVIII - Opening the Door to Open Space 
Control (1970) 1 Pacific L.J. 461, 507-509; 
1 Appendix to Journal of the Senate (1970 
Reg. Sess.) Final Report of the Joint 
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Committee 011 Open Space Land (1970) 
pages 95-98; · Hagman, Larson,& M8rtin, 
Cal. Zoning Practice,311pra; pages 287-291. 

One of the first decisions to emphasize the 
importance of jlldicial scrutiny of the record in order 
to determine whether substantial evidence BUjJported 
administrative findings that the property in question 
met the legislative variance requirenlenis was that 
peilned by Justice Molinari in *513 Cow .Hollow 

. Improvement Club v. Board of PennitAppeais (1966) 
245 CaL.Am!.J!! 160 [53 -Cal.Rntr. 6 lOJ. Less than 
one year later, we followed the approach of that case 
in Broadway. Lagullf! etc. Ann. v. Board o( Pewit 
Appeals Cl 9671 66 Cal.2d 767 [59 Cal,Rptr, 146, 427 
P.2d B 101. md ordered that a zoning board's grant of 
a variance be set.aside because the party seeking the 
variance had failed to adduce sufficient evide!lce to 
support administrative findings .that the evidence 
satisfied the requisites for a variance set forth in the 
same San Francisco ordinance. 

Underslaiidably, however, the impact of these 
opinions . i:emained uncertain. The San Francisco 
ordinance applicable in Cow Hollow and Broadway 

· explicitly required the zoning board to specify its 
subsidiary findings and ultimate conclusions; this 
circumstance raised the questio11 whether a court 
should require findi!lgs and examine their sufficiency 
in fl case in which the.applicable local legislation did 
not explicitly command the administrative body to set 
forth - findings. Indeed language in Broadway 
intimate1Lthat such a case was distinguishable. ( 
Broadway, LagunD etc. Asan. v. Board of Pennii 
Appeals, supra, at pp. 772-773. See also Stoddard v. _ 
Ed@lman 0970) 4 Cal.Aon.3d 544, 549 [84 Ca].Rntr. 
4431. Cf. Friend§ o( Mammoth y. Boqrif of 
S!{peryiaors 09721 8 Caj.3d 247 270 [104-Cal.Rptr. 
76L 502 P.2d 10491.l Further, neither Cow Hollow 
nor Broadway confronted Government Code section 
~. since both cases concerned a chartered city. 
[FNIO) There thus also remained uncertainty with 
respect to .cases involving zoning jurisdictions other 
than chartered cities. 

FNlO See page 511, ante. 

Nevertheless, in an opinion subsequent to 
Broadway; Hamilton y, Bciard ofSupervisors (1969\ 
269 CnLApp.2d 64 [75 Cal.Rptr, 106), a Court of 
Appeal set aside the grant of a variance by a planning 

· commission under circumstances different from those 
in Broadway . and Cow Hollow. The zonllig 
jurisdiction involved in that' controversy was fl 

county, not 11 chartered city; and the court's opinion 

Pages 

did not suggest' that any applicable ordinance 
required e.dministrative findings. Deeming 
Goyernmr;nt Code sectiQD 65906 "concededly 
controlling," (- Hamilton .v. Board of Supervisors, 
Wl?ra, at p. 67), th_e court undertook the task of 
squaring the findings announced by the commission 
with the commission's grant of the variance and 
concluded that the findings were insufficient to • 
sustain the variance. 

Q) Consistent with the reasoning underlying these 
cases, we hold that *514 regardless of whether the 
local ordinance commands that the variance board set 
forth findings, [FNl l] that body must render findingS 
sufficient both to enable the parties to determine 
whether. and on what basis they should seek review 
and, in the event of reyiew, to apprise a reviewing 
court of the basis for the board's action. (4) We hold 
further that a reviewing court, before B;UBtaining the 
grant of a variance, must scrutinize the record and 

-determine -whether liubetantial evidence supports -the 
administrative agency's findings and whether these 
findings support the agency's decision. Io making 
these determinations, the reviewing court must 
resolve - reasonable doubts - in favor of the 
administrative findings and decision. 

FNll We note the apparent applicability of 
section 639 of the Los Angeles County 
Zoning Ordinance which was in effect at the 
time respondent grailted the variance. That 
section provided: "After a hearing by a 
zoning board the said zoning board shall 
report to the commission its findings and 
recolJllllend the action which it concludes 
the commission should tlllce." As explained 
in text, however, we rest our ruling upon 
Code of Ciyil Procedure section 1094.5. 

Our analysis begins with consideration of Code of 
Civil Procedure section 1094.5, the state's 
e.dministrati ve mandamus provision which Btructures 

· the procedure for judicial review of adjudicatory 
decisions rendered by administrative agencies. ill 
Without doubt, this proviiiion applies to the review of 
variances awarded by bodies such as the Los Angeles 

· County zoning agencies that participated ill the 
present case. [FN12] W Section 1094.5 clearly . 
contemplates that at minimum, the reviewing court 
must determine both whether substantial evidei:ice 
supports the administrative *515 agency's findings 
and whether the findings support the agency's 
decision. Subdivision (b) of section 1094.5 :Prescribes 
that when petitioned for a writ of mandamus, a 
court's inquiry should extend, among other. issues, to 
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whether "there was iiny prejudicial 'abuse of 
discretion." Subdivision (b) then defines "abuse of 
discretion 11 to include inBtances · in which the 
administrative order or decision 11 is not supported by 
the finding&, or the findings are not sUpported by the 
evidence." (Italics added.) Subdivision ( c) declares 
that "in all ... cases" (italics added) other than those 
in which the reviewing court is authorii.eil. by law to 
judge the evidence independently, (FN13] "abuse of 
discretion is established if the court determines that 
the findings are not suppOrted by substantial evidence 
in the light of the whole record." (See 2'.akes3Um ,, 
City ofSausaJito 11972128 Cal.App.3d 794. 798 [ill. 
Cal.Rotr. 1051.l 

FN12 Allen· v Humboldt Counni Board q( 

Superyisqrs <1963.l 220 Ca!.App.2d 877. 882 
[34 Cal.Rptr. 232"1. See also Siller y . .Board 
gf Suprn1sori '(19621 58 Caj.2d 479. 48 I 
[25 Ca!.Rotr. 73. 375 P.2d 4!1. The 
California Judicial Council's report reflects a 
clear desire that section 1094.5 apply to all 
agencies, regardless of whether they are 
subject to the Administrative Procedure Act 
and regardless of their state or local 
charactm:. {See Judicial Council of Cal., 10th 
Bieimial Rep. (1944) pp. 26, 45. See also 
Temr;.rcal Water Co. JI. Dept. Puklic Wor/cs 
0955) 44 Cal.2d 90. IOI [280 P.2d 11: 
Deering, Cal. Administrative Mandamus 
(1966) p. 7.) "In the absence of compelling 
language in [a] statute to the contrary, it will 
be assumed that the Legislature adopted the 
proposed legislation with the intent and 
meaning expressed by the council in its 
report." (Hohreitf!I' y. Qarrjson 0947) 81 
Caj.App.2d 384. 397 (184 P.2d 3231.) 
Section 1094.5 makes administrative 
mandamus available for review of "any final 
administrative order or decision made as the 
result of a proceeding in which by laM• a 
hearing is required to be given, .evidence ·is 
required to be takeil and discretion in the 
determination ·of facts is vested in the 
inferior tribunal, corporation, board or 
officer." (Italics added.) Government Code 
section 65901 satisfies these requisites with 
respect to variances granted by jurisdictions 
other than chartered cities such as Los 
Angeles County's zoning agencies. ~ 
.§22Ql provides, in part: "The board of 
zoning adjustment or zoning administrator 
shall hear and decide applications for 
conditional uses or other permits· when the 
zoning ordinance provides therefor and 
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establishes criteria for determining such 
matieni, and applications for variances from 
the terms of the zoning ordinance." 

FNB.See footnote 1, supra. 

(2) We further conclude that implicit in ~ 
~ is a requirement that the agency which 
renders the challenged decisian must set forth 
findings to bridge the analytic gap between the raw 
evidence and ultimate decision or order. If the 
Legislature had desired otherwise, it could have 
declared as a possible basis for issuing mandamus the 
absence of substantial eVidence. to support the 
administrative agency's action. By focusing, instead, 
upon the reliltionahips between evidence and findingi; 
and between findings and ultimate action, 'the 
Legislatnre sought to direct ·the reviewing' court's 
attention tc · the analytic route the administrative 
agency traveled from evidence to action. In so dning, 
we believe that the Legislature must have 
contemplated that the agency would reveal this route. 
Reference, in section I 094.5, to the reViewing court's 
duty to compare the evidence and ultimate decision 
to "the findings" (italics added) we believe leaves no 
room for the. conclusion tl:!at the Legislature would 
have been content to have a rflViewing court 
speculate as to the lidmini.strative agency's basis for 
decision. 

Our ruling in this regard finds sUpport in pi:rSUBBive 
policy considerations. (See generally 2 Davis, 
Administrative Law Treatise (1958) § 16.05, pp. 
444- 449; Forkosch, A Treatise on Administrative 
Law (1956) § 253, pp. 458-464.} ·According to 
Professor Kenneth Culp Davis, the requirement that 
administrative agencies set forth findings to support 
their adjudicatory decisions lltemB primaiily from 
judge-made law (see, e.g., Ziel!:J1 v. Town Plan and 
Zen. Com'n of Town ofBloomfield 0963) 151 Corm., 
265 [196 A.2d 7581; Stoll 11. Gulf Oil Corn. r 1958) 79 
Ohio L.Abe, l 45 f155 N.E.2d 8311. and is 
"remarkably uniform in both federal and state *516 
courts." As · stated by the United States Supreme 
Court, the "accepted ideal ... is that 'the orderly 
functioning of the process of review requires that the 
grounds upon which the administr11tive agency acted 
be clearly disclosed and e.dequs.tely BUStained.' 
(S,E.C. y, C/ieu,ery Corn, 11943) 318 U.S. 80. 94,l" (2 
Davis, supra, § 16.01, pp. 435-436. See also 
Sagjnaw Broadcasting Co. }'· federal C. Cqm'n 
C 1938) 96 F.2d 554. 559 [68 App,D,C, 2821,) 

Among other functions, 11 findings requirement 
serves to conduce the administrative body to draw 
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legally relevant sub-cone! uaiollB supportive of its 
ultimate decision; the intended effect is to facilitate 

. orderly analysis and minimize the likelihood that the 
· agency will randomly leap from evidence to 

conclusiollB. (See 2 Cooper, State Administrative 
Law (1965) pp. 467-468; Feller, Prospect'w for the 
Further Study of Federal Administrati\Je ~ (1938) 
47 Yale L.J. 647, 666. CT. Comment, Judicial 
Control O\Jer Zoning Boards of Appeal: Suggestions 
for Reform (1965) 12 .U.CL.A. L.Rev. 937, .952.) 
[FN14) In addition, findings enable the reviewing 
court to trace and examine the agency's mode of 
analysis. (See Califomja Mot01· '])·ansoort Co. v. 
Public Utilities Com. (19631 59 Cal.2d 270. 274 W 
Ca!.Rotr. 868. 379 P.2d 3241; Swars v. Council o( 
Cini o( Valleio (19491 33 Ca!.2d 867. 871 [206 P .2d 
~ 

FN 14 Although at first blush, judicial 
enforcement of a findings requirement 
would appear to constrict the role of 
administrative agencies, in reality, the effect 
could be to . the contrary. B ecauae, notes 
Judge Bazelon, it provides a framework for 
principled . decision-making, . a findings 
requirement serves to "diminish the 
importance of judicial review by enhancing 
the integrity of the administrative process." 
(Environmental Defense Fund. Inc. v. 
Ruclrelshaus <D.C.Cir. 1971 l 439 F.2d 584. 
illJ By exposing the administrative · 
agency's mode of analysis, findings help to 
constrict and define the scope of the judicial 
function. "We must know what [an 
administrative] decision means," observed 
Mr. Justice Cardozo, "before the duty 
becomes. ours to say whether it is right or 
wrong." (United States v. Cliicago. 
Milwaulcee, St. Paul & Pacific Railroad Co. 
Cl935l 294 U.S. 499. 511 [79 L.Ecl. l 023. 
1032. 55 S.Ct. 4621.l . 

Absent such roadsigllll, a reviewing court would be 
forced . into unguided and resource-coll!lui:ning 
explorations; it would have to grope through the 
record to determine whether some combination of 
credible evidentiary items which ·supported some line 
of factual and legal conclusions supported the 
ul timste order or decision of the agency. [FN 1 SJ 
@(See fn. 16.) Moreover, *517 properly constituted 
findings [FNl 6] enable the parties to the agency 
proceeding to determine whether and on what basis 
they should seek review. (See Jn re Sturm (1974) 
ante, pp. 258, 267 [l 13 CaLRotr. 361. 521 P.2d 971: 
Swars v. Council of Citl' o( Valleio. Num·a. at p. B71.) 
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They also serve a public relatioll!I function by helping 
to persuade the parties that adminietrati ve decision- . 
nlalcing is careful, reasoned, and equitable. 

FNlS "Given express findings, the court can 
deten;nine whether the . findings are 
supported by substantial evidence, and 
whether the findings warrant the decision of 
the board. If no findings are made, end if the 
court · elects not to remand, its clumsy 
alternative is to read the record, speculate 
upon the portions which probably were 
believed by the board, guess at the 
conclusions drawn from credited portions, 
construct a basis for decision, and try to 
determine whether a decision thus mrived at 
should be sustained. In the process, the court 
is required to do much that is assigned to the 
board. . .. " (3 Andersoli, American. Law of 
Zoning (1968) § 16.41, p. 242.) 

FNI 6 Although· a variance board's findings 
"need not be stated with the formality 
required in judicial proceedings" (Swary v. 
Council of Qn1 pf Valle/0, .wpra, at p, 872), 
they nevertheless must expose the board's 
mode of analysis to an fll(tent eufficumt to 
serve the purposes stated herein. We do not 
approve of the language ill Kappqdahl v, 
A/can Pacific Co, 0963\ 222 Cal.Aoo.2d 
626. 639 [35 Cal.Rotr. 3541 end Ames v. 
CitJ.• of Pp,yadena 09591 167 CaLAoo.2d 
510, 516 [334 P.2d 6531. which endorses the 
practice of setting forth findings solely in 
the language of the applicable legislation. 

By setting ·forth ·a reasonable requirement for 
findings and clarifying the standard of judicial 
review, we believe we promote the achievement of 
the intended scheme of land use control. Vigorous 
and meaningful judicial review facilitates, among 
other factors, the intended division of decision
making labor. CD Whereas the adoption of zoning 
regulatiollB is a legislative function (Gov.· Code. § 

ill.2Q1, the granting of variances is a quasi-judicial, 
administrative one. (See Johnston v. Board of 
Superyjsqrs 0947) 31 Cel.2d 66, 74 [187 P.2d 686): 
/rappado.hl v. Alcan Pacific Co. (! 963) 222 
Cn!.App.2d 626. 634 ms Cal.Rptr. 3541.l If the 
judiciary were to review grants of . variances 
superficially, administrative boards could subvert this 
intended decision-malcing structure. (See 1 Appendix 
to Sen. J. (1970 Reg. Sess.) Final Rep. of the Joint 
Committee on Open Space Land (1970) pp. 102-
103.) They could "[amend] ... the zoning code in the 
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guise of a vari.ance" ( Cow Hollow lmprqyemenl Club 
y. Bqard qf Pernzlt .4,ppeal.i. supra, st p. l B 1), and 
render meaninglw, applicable Btate and . local 
legislation preacn'bing variance requirements. 

Moreover, coilrts must meaningfully review grants 
of variances in order to protect the interests of those 
who hold rights in property nearby the parcel for 
which a variance is sought. (ID A zoning scheme, 
after all, is similar. in some respects to a contract; 
each party foregoes rights to use its land as it wishes 
in return for the e.ssw:ance'that the use of neighboring 
property will be similarly restricted, the rationale 
being that such mutual restriction can enhance t.otal 
cOIIUilUDity welfare. (See, e.g., 1 Appendix to Sen. J. 
(1970 Rilg. Selis.) Final Rilp. ofthe Joint Committee 
on Open Space Land (1970) p. 91; Bowden, Article 
XXVlII - Opening the Door to Open Space Control 
(1970) 1 Pacific L.J. 461, 501.) If the interest of*S18 
these parties in preventing uajUBtified . vari.ance 
awlll'ds for neighboring land is · not sufficiently 
protected, the consequence will be subversion of the 
critical reciprocity upon which zoning regulation 
rests. · 

Abdication by the judiciary of its responsibility to 
examine ve.riance board decision-making when ·called 
upon to do so could very well . lead to such 
subversion. [FNl 7) Significantly, many zoning 
bolll'ds employ adjudicatory procedures that may be 
characterized as casual. (See Comment, Judicial 
Control over Zoning Boards of Appeal: Suggestions 
for Reform (1965) 12 U.C.L.A. L.Rilv. 937, 950. Cf. 
Bradkeer v. mland 09512 104 Cal.App.2d 704. 
11.Q [232 P .2d 3081.) The availability of careful 
judicial review may help conduce these boards to 
insure. that all parties have an opportunity fully to 
present their evidence and arguments. Further, 
although we emphasize that we have no reason . to 
believe that such 11 circilmstance exists in the cue at 
bar, the membership of some zoning boards may be 
inadequately insulated from the interests whose 
~vacates most frequently seek variances. (See e.g., 1 
Appendix to Sen. J. (1970 Reg. Seas.) Final Rilp. of 
the Joint Committee on Open. Space Land (1970) p. 
I 00.) Vigorous judicial review thus can serve to 
mitigate the effects of insufficiently independent 
decision-making. · 

FNl 7 See generally Comment, Zoning: 
Variance Administration in Alameda County 
(19 62) S 0 Cal.L.Rilv. 101, 107 and footnote 
42. See also Note, Administraiive Djscretion 
i11 Zoning 09691 82 Hary.L.Rev. 668. 672 
and sources cited therein. 
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2. The planning commission's summary of ''factual 
data• ~ Its apparent 

':findings" - does not include/acts sufftclent .to 
satiefY the variance 

requirementa of Gqyernment Cotie section. 65906. 
As we have mentioned, at leut two sets of 
legislative criteria appear applicable to the vari.ance 
awarded: Government Code section 65906 and Los 
Angeles County Zoning Ordinance No. 1494, section 
522. (2) The variance can be lll1Btained only if ill/ 
applicable legwmve requirements have been . 
satisfied. Since we conchµle that the requirements of 
section. 65906 have not been met, the . question 
whether the variance conforms with the criteria set 
forth in Los Angeles County Zoning Ordinance No. 
1494, section 522 becomes. immaterial. [FNl 8) *51!1 

FNIB We focus on the statewide 
. requirements because they ere of more 
general application. If we were to decide 
that the criteria of section 65906 had been 
satisfied, we would then be ce.lled upon to 
diitermine whether the requireti:ients set forth 
in the county ordinance are coDSistent with . 
those. in . section 65.906 and, if so, whether 
these local. criteria also had been satisfied. 
The local criteria need be. squared with the 
Btate criteria aince the section 65906 
requirements prevail over any inconsistent 
.requirements· in the county .ordinance. The 
stated· purpose of title 7, chapter 4, of the 
Government Code, which includes ~ 
~ is to provide limitations - albeit 
minimal ones - on the adoption and 
administration of zoning laws, ordinances; 
and regulations by counties and 
nonchlll'tered cities. (See fn. 6, ante.) Section 
65802 of the code declares that "[n)o 
provisions of [the Government Code), other 
than the provisions of (chapter 4), and no 
provisions of any other code or statute shall 
restrict or limit the procedures provided in 
[chapter 4) by which the legislative body of 
any county or · city enacts, amends, 
administms, or provides for the 
administration of any zoning law, ordinance, 
rule or regulation." The clear implication is 
that chapter 4 does . restrict or limit these 
procedures. (See also Cal. Corurt .. art· XI. § 

1 ll.) 
If local ordinances were allowed to set a 
lCBBer standlll'd for the grant of variances 
than those provided iii section 65906, a 
county or city could escape the prohibition 
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against granting use veriiinces added to 
sectiQll 65906 in 1970 (see fn. 5, ante) 
merely by em.cting an ordinance which 
would permit the grant of use variances. 
Clearly the Legislature did not intend that 
cities and counties to which the provisions 
of chapter 4 apply should have such 
Ullfettared discretion. 

We summarize the principal factual data contained 
in the Los Angeles County Regio:nal Planning 
Commission's report, which data the commission 
apparently relied on to award the variance. [FN19] 
The acreage upon which the original real pllrty in . 
interest [FN20) sought to establish a mobile home 
park conaiate of 28 acres; it iii a hilly and in places 
steep parcel of land. At the time the variance was 
granted, the property contained one single-family 
residence,· Except for a contiguous area immediately 
to the southeast which included an old and flood· 
damaged subdivision and a few commercial 
atructures, the Bllmlunding properties were devoted 
exclusively' to scattered-single-family residences. 

FN19 We confine our analysis to the. 
relationship between the commission's fact 
summary and its ultimate decision; we do 
not consider the testimonial evidence 
directly. To llUBtain the grant of the variance · 
of course would require that we conclude 
that . substantial evidence supports the 
findings and that the :findings support the 
variance award. Since we decide below, 
however, that the commission's fact 
summary does not include sufficient data to 
satisfy the section 65906 requirements, we 
need not take the furthm step of compllring 
the transcript to the fact sumniary. Our basis 
for so proceeding lies in Code of Civil 
Procedure section 1094,5. which defines 
"abuse of discretion," one of several 
possible grounds for issuance of a writ of 
mandamus, to include instances in which 
"the order or decision [of the e.dministrative 
agency] is not supported by the :findings, or 
the :findings are not supported by the 
evidence." (Italics added,} 

FN20 See footnote 3, ante. 

The proposed mobile home park would leave 30-
percent · of the acreage in its natural state. An 
additional 25 percent wo\!ld be landscaped and. 
terraced to blend in with the natural surroundings. 
Save· in places where a wall would be incompatible· 
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with the terrain, the plan contemplated enclosure of 
the park with a w~; it further called flir rechanneling 
a portion of Topanga Canyon Creek and anticipated 
that the developers· would be required to dedicate an 
80-foot-wide strip of the property for a proposed 
reali!imnent ofTopanga Creek Boulevard. *520 

The development apparently would partially satisfy a 
growing demand for new; low cost housing in the 
area. Additionally, the project might serve to attract 
further investment to the region and could provide a 
much needed fire break. Several data indicate that 
construction on the property of single-family 
residences in conformance with the zoning 
classification would generate significantly smaller 
profits than would development ofthe·mobile home 
park. Single-family structures apparently would 
necessitate costly grading, and the proposed highway 
realignment would require a :fill 78 feet high, thereby 
rendering the property unattractive for conventional 
residential development Moreover, the acreage is 
said not to be considered . attractive to parties 
interellted in single-family residences due, in the 
words of the report's summary of the testimony, to 
"the nature of the inhabitants" in the vicinity and also 
because of local flood problems. 

These deta, we conclude, do not · constitute a 
sufficient showing to satisfy the section 65906 
variance requirements. That section pemdtB variances 
"only when, because of .rpectal circumstances 
applicable to the property, ... the strict application of 
the zoning ordinance deprives such property of 
privileges enjoyed by other property iii the vicinity 
and under. identical zoning classification." (Italics 
added.) (1Q) This language emphasizes disparities 
between properties, not treatment of the subject 
property's ·cbaracteri.stics in the abl!tract. (See ~ 
1•. Cltv a(Azusa 0958) 164 Cal.AoP.2d 12, 31 [ill 
P.2d 2551; cf. In re Michenr;r's APPeal <1955) 382 Pa. 
401 [115 A,2d 367, 37 !l: Beim y, Morris Cl954l 14 
N.J. 529 U 03 A.2d 361 364]; Note, Ad.minjsrrative 
Piacretion in Zoning Cl 969) 82 Harv. L,Rey, 668. 
671-672;) It also contemplates that at beat, only a 
small fraction of any one zone can qualify for a 
variance. (See generally 3 Anderson, Ameri.C111D. Law 
of Zoning (1968) § 14.69, pp. 62-65.) 

The data contained in the planning commission's 
report focus almost exclusively on· the qualities of the 
property for which the variance was sought. ln the 
absence of comparative information about 
surrounding prop.erties, these data · lack legal 
significance. Thus knowledge that the property has 
rugged features tells us nothing about whether the 
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original real party in interest faced difficulties 
different from those confronted on neighboring lsnd. 
[FN2 l] Its assurances that it would landscape and 

. temice parts of the property and 11111ve others in their 
· natural state are all well and good, but they bear not 

at all on the critical issue whether a variance *521 
was necessary to bring the original real party in 
interest into substantial pilrity with other parties 
holding property interests in the zone. (See Hamiltqn 
v. Board q(SwJervisors, supra. at p. 66.) 

FN21 Indeed, the General Plsn for Topenga 
·Canyon suggests that the subject property is 
not uniquely surfaced; it states that the entire 
area is characterized by "mowrtainous 
terrain, steep slopes and deep canyons 
interspersed with limited areas of relatively 
flat or rolling land." 

The claim that the development would probably 
serve .various community needs may be highly 
desirable, but it too does not bear on the issue at 

.hand. Likewise, without. more,· the data suggesting 
that development of the property m conformance 
with the general 'zoning classification could require 
substantial expenditures are Ii.ot relevant to the issue 
whether the variance was prop~ly granted. Even 
assuming for the sake of argument that if confined to 
the subject parcel and no more than a few others in 
the zone, such a burden could support a variance 
under section 65906, for all we lmow from the 
record,· conforming development of other property in 
the area would entail a similar burden. Were that the 
case, a frontal attac.k on the present ordinance or a 
legislative proceeding to determine whether the area · 
should be rezoned might be proper, but a variance 
would not (1. Appendix to Sen. J. (1970 Reg. Seas.) 
Firial Rep. of the Joint Committee on Open Space. 
Land (1970) p. 95; Bowden, Article XVIII· Opening 
the Door to Open Space ConlrOl (1970) I Pacific L.J. 
461, 506.) 

Although they dispute that section 65906 requires a 
showing that the characteristics . of the subject 
property .are exceptional, the current real parties in 
interest would nevertheless have us speculate that the 
property is unlike neighboring parcels. They point 
out that the plot has rugged temiiii and three stream 
beds [FN22) 11Dd that the Topanga Cree.le Boulevard 
realignment would· bisect the property. (il) 
Speculation about neighboring land, however, will 
not support the award of . a variance. The party 
seeking the variance must shoulder the burden of 
demonstrating before the zoning agency that the 

. subject property satisfies the requirements therefor. 
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{Tustin Heiglus A.saociatiqn V. Board o( Superyi.rqrs 
f1959l 170 Cal.MP.2d 619 627 [J39 P.2d 914].l 
Thus neither an adminimative agency nor a 
reviewing court may assume without evidentiary 
basis that the character of neighboring property is · 
different from.that of the land for which the variance 
is sought [FN23] *522 

FN22 Imerestingly, since the witnesses who 
testifilld in favor of the varimce never 
mentioned the stream beds, the origlluil real 
party in interest apparently did not regard 
the beds as disadvantageous. Rather, a 
witness who opposed the vllriance 
ofihandedly mentioned the beds as 
illustrative of the sceriic beauty of the area. · 
The trial court seized upon this testimony 
and used it in justifying the variance award. 

FN23 In fact, other parcels in the zone may 
well have the features that the succeaeoral 
real parties in inter'est speculate are confined 
to the subject property. Rugged temin 
apparently is ubiquitous in the area (see fn. 
21, ante), and because the stream beds and 
highway must enter and exit the subject 
property somewhere, they may all traverse 
one or more neighboring parcels. Further, 
for · all we know from the commission's 
findings, stream beds may traverse most 
parcels in the canyon. 

· ill) Moreover, the grant of a variance for 
nonconforming development of a 28-acre p~el in 
the instant case is suspect. Although we do not 
categorically preclude a tract of · that eiz.e from 
eligibility for a variance, we note that in the absence 
of unUSUlll circumstances, so large a parcel may not 
be sufficiently unrepresentative of the realty in a zone 
to merit special treatment By granting variance~ for 
1Illets of this size, a variance board begins radically to 
alter the nature of the entire zone. Such change is a 
proper . subject for legislation, not piecemeal 
adminiBtrative adjudication. (See Sinclair Pipe Line 
Co. y. Village q(Ricluon Park Cl960l 19 Ill.2d 370 
[167 N.E.2d 406]; ADPeal o(the Catholic Cemeteries 
,Association (1954) 379 l'a. 516 f109 A.2d 5371; Civil 
Cit.1.oOndianopo/i.~ v. Ostrom R. & Canstrucliqn Co. 
(1931\ 95 Ind.App. 376 [176 N,E. 24(fJ.l 01) Since 
there has been no affirmative showing that the 
subject property differs substantially and in relevant 
aspects from other parcels in the zone, we conclude 
that the variance granted amounts to the kind of 
"special privilege" explicitly prohibited by 
Governm.ent Code section 65906. 
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We submit, in summary, tlmt this case illumineB two 
important legal prinCiples. First, by requiring that 
administrative :findings must support a variance, we 
mnpbasize the need for orderly legal procw and the 
deBirability of forcing administrative agencies to 
express their grounds for deciaian so that reviewing 
courts can intelligently examine the validity of 
administrative action. Second, by abrogating ·an 
unsupported exception to a zoning plan, we conduce 
orderly and planned utilization of the l:lllvironmenl · 

We reverse the judgment and remand the cause to 
the superior court with directions to issue a writ of 
mandamus requiring the Los Angeles Board of 
Supervisors to vacate its order awarding a variance. 
We also direct the BUperior court to grant any further 
relief that should prove appropriate. 

Wright, C. ]., McComb, J., Moek, J., Burke, J., 
Sullivan,]., and Clilrk, J., concurred. "523 

Cal.,1974. 

Topanga Ass'n For A Scenic Community v. Los 
AngeleB County 

END OF DOCUMENT 
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WILLIAM DESMOND et al., Plaintiffs end 
Appellants, 

v. 
COUNTY OF CONTRA COST A, Defendant end 

Respondent. 
No. A061677. 

Court of Appeal, First District, Division 3, California. 

Dec 23, 1993. · 
SUMMARY 

In mandamus proceedings to review a decision of 
county supervisors denying en application for a lend 
use permit for a residential aecond unit, the trial court 
denied plaintiffs' petition on the ground that they had 
failed to establish either that the bollrd of supervisors' 
finding of unsuitability to the cban.cter of the 
SIIII'Ounding neighborhood was iiot BUpported by 
substantial evidence in. the record, or that this finding 
was legally irrelevant to the denial of the request for 
a land use permit Neighbors had complained that 
because of the nature of the cul-de-sac on which 
plaintiffs' prlrDary residence was located, an 
additional living unit on the irtreet would create 
traffic, parking, safety, noise, and nuisance problems. 
(Superior Court of Contra Costa County, No. C92· 
0487i, Ellen Sickles James, Judge.) 

The Court of Appeal affirmed, holdll:ig that the faCt 
that plaintiffs' proposed second unit would be the first 
such unit in the neighborhood did not render 
irrelevant, as a matter of laY-'., the board's finding of 
unsuitability to the character of the SUirOunding 
neighborhood. There was ample evidence of 
community concern with the impact of a residential 
second rental unit on the general aesthetic character 
of the neighborhood, as well as on traffic, safety, and 
protection of property values. The court held the.t the 
standards imposed by the applicable county 
ordinances .did not exceed the maximum standards set 
by Goy. Cocle, § 65852.2, for second · uilits in 
residential zones. (Opinion by Merrill, J., with White 
P. J., and Werdegar, J., concurring.) 

HEAD NOTES 

Classified to California Digest of Official Reports 

Q) Administrative Law§ 131-Judicial Review end 
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Relief-Scope and Extent of Revitiw-Evidence
Substantial Evidence Rll.le. 
Under cmrent interpretations of the substantial 
evidence test as applied in review of administrative 
agency action, an appellate court must examine all 
relevant evidence in the entire record, considering 
both the*331 evidence that supports the 
administrative decision and the evidence against it, in 
order to determine whether or not the agency 
decision is supported by "substantial eVid.ence." For 
tbis pmpose, substantial evidence has been defined iµ 
two ways: first, as evidence of ponderable legal 
significance, reasonable in. nature, credible, and of 
solid value, end second, as relevant evidence that a 
reasonable ~d might accept as adequate to support 
a conclusion. At the trial comt level and on appeal, 
the peiitioner in an admiriistrative mandamus 
proceeding has the buriien of proving that . the 
agency's decision was invalid and should be set llBide, 
because it is presumed that the agency regularly 
performed its official duty. 

G) Zoning and Planning § · 30-Conditional Uses; 
Permits and Certificates- Judicial Review
Residential Second Unit 
On review of a decision of county irupervisors 
denying an application for a land use permit, the trial 
court did not err in concluding that the administrative 
findings of the board of supervisors were irupported 
by substantial evidence. Plaintiffs submitted an 
application for a land use permit for a residential 
second unit. N eighbor6 gave ample testimony that' 
because of the nature of the cul-de-sac on which the 
primary residence was located, an additional. living 
unit on the street would create traffic, parking, safety, 
noise, and nuisance problems. The fact tbat plaintiffs' 
proposed second unit would be the :first eUch tmit in 
the neighborhood did not render irrelevant, as a 
me.tter of law, the board's finding of unsuitability to 
the character of the surrounding neighborhood. There 
was ample evidence of community concern with the 
impact of a residential second rental unit on the 
general aesthetic character of the neighborhood, as 
well as on traffic, safety, end protection of property 
values. 

[See 8 Wltldn, Summary of Cal. Law (9th ed. 1988) 
Constitutional Law, § § 83 5, 85 5.] 

Q) Zoning end Planning § 26-Conditional Uses; 
Permits end Certificates- Proceedings to Procure-
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Residential Second Unit. 
OD review of a decision of county supervisors 

denying Bil application for a land use permit, the trial 
court did not err in concluding that the administrative 
findings of the board of supervisors were supported 
by substantial evidence. The standards imposed by 
the applicable county ordinances did not exceed the · 
i:naximum standards set by Goy. Cpde. § 65852.i, 
for second units in residential zones. The statute WllB 

adopted . to encourage locsl governments· to enact 
their own ordinances sllowing and regulating so
called "granny flat" residential second units *332 in 
single-:filmily and multi-family zones where they 
would otbllIWise be prohibited. The county's second 
unit ordinance complied with Goy. Code. § 65852.1, 
subd. (a), which gives locsl agencies discretion in the 
speci:fi.c criteria they may adopt for approving second 
units. The "maximum standards" set forih in Goy. 
Cod.e. § 65852.2, subd. (b),, 111'e not relevant when a 
local government has adopted an appropriate· 
ordlnance governing second units. 

COUNSEL 

William G. Segesta for Plaintiffil and Appellants. 

Victor J. WllStman, County Counse~ and Diana J, 
Silver, ·Deputy County Counse~ for Defendant and 
Respondent. 

MERRILL,J. 

William and Tanya Desmond appelll from B. 
judgment denying their petition for writ of 
administrative mandate. That petition sought to set 
11Side the decision of the Board of Supervisors 
(Board) of the Cotmty of Contra Costa (Cotmty) 
denying their. application for a land use permit. 
Appellants contend that the administrative findings of 
the Boafd are not supported by substantial evidence, · 
and that the standards imposed by the applicable 
Cotmty ordinances exceed the maximum standards 
set by Government Code section 65852.2 for second 
units in residential zones. We disagree and therefore 
affirm the judgment. 

1. Factual And Procedural Background 
The subject property, which is located at 8 Golden 
Hill Court in Walnut Creek, is zoned R-15, single
family residentilll district. Appell1111!!1. sought and 
received issuance of a building permit to construct 1111 
addition to their single-family home. The addition 
consisted of a new two-'car garage and second-level 
bedroom addition with a eep111'1ite foundation 
detached from the principal structure. The new unit 
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WllB attached to the existing single~family hoiµe by 
means of second-story decking. The building permit 
contained a provision that no kitchen facilities could 
be included in the new unit unless appellants :first 
obtained a land use permit to allow construction of a 
residential second unit at that location. Appellants 
then submitted an application for a land we permit 
for a reeidentilll second unit. 

Relying on alleged statements by unnamed County 
employees that issuance of a use permit would be 
"pro fomia," appellants did not wait to obtain*333 
the permit before commencing construction of the 
new unit. When a hearing was held on appellants' 
application for a permit to establish a . residential 
second unit the County zoning administrator 
approved it. Thereafter, a group of neig!lbors :filed an 
appelll to the County Planning Commission from the 
zoning administrator's approvlll of tlie issuance of the 
land use .permit. County Blaft' recommended that the 
p!Bllning commission uphold the decision of the. 
zoning administrator, but. following a public hearing 
and review of the matter, the plmming commission 
voted 1menimollBiy to uphold the neighbors' appelll 
and deny the application, on the grounds that the 
proposed second residential unit was not 
111'chitecturally compatible with the overall character 
of the neighborhood, and that development of. the 
second unit would present a threat to public health, 
safety and welfare. 

Appell1111ts eppellled the decision of the planning 
commission to the County Board, which held a public 
hearing on the matter. At the close of the hearing, the 
Boll1'd declanid its intent to deny the appeal and the 
application, and directed the staff to prepare findings 
to support its decision. By a vote of three to two, the 
Boll1'd e.ffinned its =lier expressed intent, denied the 
appelll and the . application, and adopted the stBff 
findings. 

In its findings, the Board stated that the property was 
currently designated in the County genera.I plii.n as 
single-family residential, low density. The Boll1'd 
found that the proposed residential second unit was 
"architecturally incompatible with the overall 
neighborhood character and the primliry residence in 
terms of scsle, colors, materials and designs for trims, 
windows, roof, roof pitch 1111d other exterior physics] 
features" (finding No. 7); that development of the 
second unit would "present a threat to the public 
health, safety and welfare in that the second unit 
would . result m excessive neighborhood noise and 
would create traffic and parking problems" (finding 
No. 8); that "[s)pecial conditions or unique 
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characteristics of the subject property and its locati.qn 
or BUEri>undings are not established" (finding No. 9); 
and tliat. ·"[a] second unit is not suitable in this 
location, is out of character with the B1DT0unding · 
neighborhood and· would be an intrusion into the 
neighborhood" (finding No. 10). In support of these 
findings, the Board cited the administrative record on 
appeilan!B' application for a land use permit, County 
Ordinance Code sections 82-24.1002 and 26-2.2008, 
and the 11on-site. observations and commmits" by a 
member of the Board at the public hearing. 

ApP,ellants filed a petition for writ of a.dminiatrative 
mandamus pumumt to Code of Civil Proced.ure 
section 1094.5. aslcing the court for 11 writ of mandate 
and injunctive relief ordering the County and the 
Board to· vacate the decision denying appellBnts' 
application and. to issue a land use permit for the 
residential second unit The trial court denied 
appellants' petition onthe •334 ground that appe!lBnts 
had failed to establish either that finding No. I 0 was 
not supported by substantial evidence in the record, 
or that that finding was legally irrelevant to the denial 
of the request for a land use permit 

In its decisioii., the trial court stated: "Specifically, 
[appellants] do not . point to evideiJ.ce that a 
[residential] second unit is not out of character with 
the surrounding neighborhood. There is substantial 
evidence in the record that the second residential unit 
would be out of character because the eurrounding 
streets at . the moment contain only sing!e-fim:iily 
dwellings. . 

"[Appel.lants1 argument that Finding No. 10 is 
irrelavant [sic] is not raised in the petition and is not 
supported by any authority. · 

"Fmding No. 10 supports Finding No. 8: 
development of the second unit will present 11 threat 
to public health, safety, and welfare contrary to one 
of the requirements for 11 land use permit (C.C.C. 
Ord. Code § 82-24.1002(13)). It was within the 
discretion of the ['.Board and the County] to take the 
concems of the neighbors into account and to decide 
that the public welfare_ wquld be served by denying 
the permit; that •.. Finding No. 10 ... is BUfficient to 
support the denial .of [ appellants1 application for 11 

land use permit." 

On ·this basis, the trial court denied appellant's 
petition for writ of mandate and entered judgment for 
the County. This appeal followed. 

ll. St.endard of Review 
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In bringing their petition for writ of administrative 
mandamus, appelllllltB argued that the County Board 
prejudicially abused its discretion. Under Cpde of 
Cjyil Procedure eectjon 1094.5, subdivision (b), 
"[a]buse of discretion is astablished if the respondent 
has not proceeded in the manner required by law, the 
order or decision is not supported by the findings, or 
the findings are not supported by the evidence." Both 
in the trial court and on appeal, appellants have 
conced8d that this is not a case in which the trla1 
comt is authorized by law to exercise its independent 
judgment on the evidence, and thus that abuse of 

· discretion is established only upon 11 determination 
that the fjndinge of the administrative body were not 
supported by substsntial evidence in the light of the 
whole record. (Code Cjy. Proc .. § 1094.5, subd. (c); 
Stnl111ak\I v, Sqn Diego County £mplqyega Retirement 
A.rm, 0974l ll Cal,3d 28. 32 [112 Cal.Rntr. 805. 
520 P.2d 291 [substantial evidence standard used 
when no fimdam!!11te.l vested right involved].) 

The scope of our review of the subject administnitive 
agency action in this case is identical y.ritb that of. the 
superior court, The same subStantia.levidence *33 S 
standard applies, and the issue is whether the findings. 
of the County Board were based on substantial 
evidence in light of the eiitire administrative record. 
<Bf;lzp y. Piemo Cl97ll 4 CaL3d 130. 149; fn. 22 [2J 
Cal.Rnlr. 234. 481 P.2d 242]; Zuniga v Count!> q.f 
San Mateo Dept. of Healt/z Sen1ces Cl990l 218 
Cal.Aoo.3d 1521, 1530~! 531 [267 Cal.Rptr, 755]: 
Countv ofSan Djego y Asse.rsment AppeaLy Bd. No. 
2 11983) 148 Cal.App.3d 548. 554-555 [ill 
Ca!.Rntr. 8951.l Moreover, because the trial court did 
not exercise its indep!!11d!!l1t judgment in reviawing 
the Board decision, but instead applied tha substantial 
evidence test, we must examine the findings inade by 
the Board itself to determine whether they were 
supported by: substantial evidence, rather than 
limiting ourselves to a review of the findings made 
by the trial court. (Stearns ,, fair EmploJ11nent 
Practice Gem. 1197ll 6 Cal.3d 205. 2n [98 Cal.Rotr. 
467. 49Q P.2d 1155]; BixbJ> v. Piemo . .rupra. 4 Cal.3d 
at PP. 143-144. fn. 10: Cal. Administrative 
Mandamils (ContBd.Bar 1989) § § 4.162-4.163, 
14.27, pp. 205-207, 463-464.) 

(l) Under current interpretations of the substantial 
evidence test as applied in review of administrative 
agency action, we must examine all relevant evidence 
in the entire record, considering both the evidence 
that supports the administrative decision and the 
evidence against it, in order to _detemi.ine whether or 
not the agency decision is supported by "substantial 
evidence." (Universal Camera Corn. v. Labor Bd. 
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0951) 340 U.S. fil. 488-490 [95 L.Ed. 456. 467-
468. 71 S.Ct. 45[!; Bi%bv v. Pjemp supra. 4 Cal.3d 
at p. 149. fu. 22; LeVe,rque 11. Worftmen.\r ComD; App. 
Bd. 097Ql 1 Ca!.3d 627. 635-639. fn. 22 £M 
Cal.Rptr, 208. 463 P.2d 4321: Zuntgq y. County qf 
San Mateq Dept. qf Health Sgryjce,r. supra. 218 
Ca!.App.Jd Afpp. 1530-1531: County ofSan Diegi? v. 
Assessment APPea/s Bd, No. 2. supra. 148 
Ca1.Ann.3d at PP. 554-555.) For this pmpose, " ... 
substaDtial evidence has been defined in twti ways: 
first, BB evidence of' " 'ponderable legal significance 
... reasonable in na1llre, credible, and of solid value' " 
' (0/Sevit v. Trustees of Cal Stale Unlyeratty & 
Colleges C1978l 21 Ca1.3d 763. 773. fn. 9 [.ill 
Ca!.Rptr, l. 582 P.2d BBD: and second, u ' "relevant 
e.vidence that a reasonable mind might accept as 
adequate to support a conclusion" ' <Hosford y, State 
feraon.ne/ Bd. C1977l 74 Ca!.App.3d 3Q2: 307 [ill 
Cn!.Rptr. 35411." CCquntv o(Saa. Diego 11: Assessment 
Anpe.als Bd. No. 2. '!Ulra· 148 Cal.App.3d at p, 555.) 

At the trial court level, the petitioner in · an 
administrative mandamus proceeding' has the burden 
of proving that the agency's decision was invalid and 
should be set aside, because it is presumed that the 
agency regularly performed its .official duty. When 
the standard of review is the substantial evidence test, 
as it is here, it is pre~ that the findings and 
actions of the administrative agcmcy were supported 
by substantial evidence. ("336Ca11en!!.!'.f v, State 
Persqnnel Bd. C198ID 113 Ca!.App.3d 617. 630 [!1Q 
Cal.Roll'. 541; Barnes y, Peraqnn.el Department 
09781 87 CalApp.Jd 502. 505 [151 Caj.Rntr. 941.l 
Thus, since the same standard of review applies now 
on appeal BB did in the trial court, the burden is on 
appellant to show there is no substantial evidence 
whatsoever to support the findings of :the Board. 
(Pescqsqlido v, Smith 09831 142 Cal.App.3d 964. 
21Q [191 Cal.Rptr, 4151.) 

m. Sufficiency of the Evidence to Support Findings 
al Appiying this standard of review to the decision 
of the County Board in this case, we are of the 
opinion that the administrative record does contain 
BUbstantial evidence to support the Board's 
afiirmance of the denial of appellant's application for 
a land use permit for the purpose of establishing a 
second residential unit. 

Under the applicable County ordinances, of which 
we take judicial notice CBvid. Code, § § 452. su.bd. 
(b ), 459; Longshore y. Countv of Ventura Cl 9791 25 
Cal.Jd 14, 24 [157 C111.Rntr. 706, 598 P,2.d 8661). the 
County planning agency division "sball make" certain 
findings before granting a land use permit for a 
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residential second unit. (Contra Costa County 
[hereafter C.C.C.J Ord. Code, § 82-24.1002.) Among 
these findings are that "[t]he second unit is 
architecturally compatible with overall neighborhood 
cJuiracter and the primary residence in terms of scale, 
colom, matetials and design for trim, windows, roof, 
roof pitch and other exterior physical features"; "[tJhe 
second unit does not result in excessive neighbcirhood 
noise, traffic, or parking problems"; and 
"[d)evelopment of the second unit does not present a 
threat to public health, safety or welfare." (C.C.C . 
Ord. Code, § 82-24.1002, subds. (8), (11), (13).) 

In addition, the provision on granting land use 
permits for n;sidential second units speciiical!y · 
requires that the agency must make findings in 
a.ccordance with the separate ordinance dealing with 
variance, conditional use and special permits found at 
article 26-2.20 of the County Ordinance Codea. The 
findings that• must be made prior to granting a 
conditional use permit include that the proposed land 
use "shall not advmsely affect the preservation of 
property values"; "shall not create ·a nuisance and/or 
enforcement problem within the neighborhood"; and 
"shall not. encourage marginal development within 
the nej.ghborhood." (C.C.C. Ord. Code, § § 26-
2.2008, subds. (3), (5), (6); 82- 24.1002.) 

· Failure to make any one of these fin.dings must rCsu!t 
in denial of the application for a land use permit. 
(C.C.C. Ord. Code, § § . 26-2.2008, 82- 24.1002.) 
Because we are reviewing a denial of 11 requested 
land use permit, "337 it is not necessary to determine 
that each finding by the Board was supported by 
substantial evidence. AB long as the Board.made a 
finding that any one of the necessary elements 
enumerated in the ordinances was lacking, and this 
finding was itself supponed by substantial evidence, 
the Board's denial · of appellant's application must be 
upheld. 

Finding No. 8, stating ·that the development of a 
residential second unit would present a threat to 
public health, safety and welfare by resulting in 
excessive neighborhood noise, traffic and parking 
problems, negates two of the necessary elements for 
granting a land use permit for 11 second unit, as 
enumerated in County Ordinance Code section· 82-
24.1002, subdivisions (11) and (13). Neighbors of the 
proposed second residential unit gave ample 

· testimony that because of the nature of tb.e cul-de-sac 
·on which the primary residence is located, an 
additional . living unit on the street would create 
traffic, parking, safety, noise and nuisance problems. 
Contrary to appellants' position, expert testimony on 
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these issues is not necessazy. It is appropriate and 
·even necessazy for the County to consider the 
interests of neighboring property ·own en; in l'llBChing 
a decision whether to grant or deny a land use 

. entitlement, and the opinions of neighbDrll may 
constitute substantial evidence on this issue. @nl.th 11, · 

Countv of£m Angeles Cl989l 211 CaLApp.3d 188. 
201-204 [259 Cal.Rp1r. 2311; Nelson 11. City of Selma 
(9th Cir. 1989) 881 F.2d 836. 840.) 

Finding ·No. 10, stating that "[a) second unit is not 
suitable in this location, is out of character with the 
sw:rounding neighborhOod and would be an intrusion 
into the neighborhood," is related to several of the 
mumerated requirements for issuance of a residential 
second unit land use permit: Provisions in the County 
ordinances relevant to this finding include that the · 
second unit be "architecturally compatible with 
overall neighborhood character" (C.C.C. Ord, Code, 
§ 82-24.1002, euhd. (9)); that it not"adversely liffect 
the preservation of projierty values" (C.C.C. Ord. 
Code, § . 26-2.2008, subd. (3)); that it not create "a 
nuisance. and/or enforcement problem within the 
neighborhood or community" (C.C.C. Ord. Code, § 
26-2.200(irubd. (5)); that it not "encourage mginal 
developin,eilt within the neighborhood" (C.C.C. Ord. 
Code, § · 26-2.2008, euhd. (6)); and, generally, tbat it 
not be detrimental to health, safety and general 
w~i(C.C.C. Ord. Code, § § 26-2.2008, subd. (l); 
82-24.1002; subd. (13)). · 

·;: 

These proVisions in the County Ordinance Code give 
the County· and its planning agencies the authority to 
consider the effect of proposed projects on the 
character of the surrounding neighborhood. It is well 
. established tbat the concept of public welfere 
encompasses a broad range of factors, including 
aesthetic values as well as monetary and physic;al 
ones, and that a concem'*338 for aesthetics and 
"character'' is a legltimate governmental objective. 
(Metromedia, Inc. v. San Diego (l 981) 453 U.S. 490, 
502 (69 L.Ed.2d 800. 811-812. 101 S.Ct. 28821; 
Berman v. Par/cer Cl954) 348 U.S. 26. 33 [99 L.Bd. 
27. 37-38. 75 S.Ct. 981: Guinnan.e y. San. Francisco 
Cttv Planning Com. Cl 9891 209 Cal.Aoo.3d 732. 74 L 
[257 CaLRDtr. 7421; Novi ,. Citv of Pgcifica (1985) 
!6Q Cal.App,3d 678; 682 [215 Caj.Rntr. 4391.) Other 
"concerns tbat fall well within the domain of the 
public interest and welfere" include parking, traffic 
and visual impact. <Guinnane v. San Francf.rco Citv 
Planning Com,, ,rupra 209 Cal.App.3d at p. 743.) 

Thus, although finding No. 10 does not expressly 
restate any partfoular one of the several relevant 
ordinance requirements, it is actually ~ BUinmation of. 
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several of them. It articulates various significant 
elements necessarily included in the general concept 
of public weliBre but not expressly enumerated in the 

· County Ordiillmce Code. It le . therefore directly 
related to finding No. 8, mting that the development 
of the proposed second residential unit would present 
a threat to public health, safety and welfare. This 
finding of unsuitability to the character of the 
surroun~ neighborhood iS sufficient by· itself to 
support the denial of appellants' application for a land 
use permit. . (Guinnane 11, San Francisco Ctty 

Planning Com .. supra, 209 Cal.Aoo.3d at on. 740.. 
ID [local agency denied permit on basis of :finding 
that large size of house was "not in character" with 
surrounding neighborhood even though in technical 
compliance with zoning and building codes; upheld].) 

Contrary to appellants' position, the fact tbat their 
proposed second unit would be the 1irst such unit in 
the neighborhood does not render finding No. 10 
irrelevant as a matter of lilw. There are many reasons 
why a reS.idential second unit might ·be unsuitable for 

. a particular location iind "out of character" with. a 
neighborhood, aside :from the fact that it . is the first 
such unit in that location. Such a unit might be 
perfectly suitable in a different neighborhood with 
different conditions, even though it Was the first such 
unit in that neighborhood. The kinds of houses in this 
neigliborhood, the street configurations (mostly cuJ. · 
de-sacs), the traffic patterns, and th11 lot sizes, are all 
significant factors to be considered in making this 
detc:rmination. It is clear :from the record that these 
considerations were taken into account by the . B card 
in this case. 

Moreover, the County Ordinance Code specifically 
requires a consideration of the effect of a proposed 
use on neighboring property values. The fact that a 
second unit would be the 1irst such development in a 
given neighborhood may well be relevant to a 
determination of the effect of the unit on local 
property values. '*.339 

Finding No .. 10 is suppOrted by substantial evidence 
in the administrative . record. ID the first place, the 
same evidence supporting finding No. 8 also supports 
finding No. 10. To the extent the proposed residential 
second unit would result in excessive neighborhood 
noise, traffic, or parking problems, it would clearly 
be "an intrusion into the neighborhood" and "not 
suitable to this location." 

There was ample evidence of community eoncern 
with the impact of a residential second rental· unit on 
the general aeStbetic character of the neighborhood, 
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as we!) as on traffic, safety, · and protection of 
property values. These concerns were repeatedly 
expreBBed by neighbor11 opposing the application. In 
addition, one member of the Board testified to hie 
personal ·observations of the proposed residential 
second unit and the Bll1TOU!lding neighborhood, and 
stated hie opinion that it ·WBB not in chBracter with the 
area. The Board properly took these opinions into 
account in making its determinil.tion, and they 
constitute substantial evidence · to support the 
discretionary finding that the proposed S!=Qond 
residential unit was intrusive and not suitable to the 
cbm.cter of the 1111Irounding neighborhood. <Smtth 11. 

County ofLos Angeles. supra, 211 CeJ.Ann.3d at PP. 

201-204.) . 

Thus, at least two of the Board's find_ings (findings 
No. 8 and 10) were supported by substantial evidence 
in the administrative record. Be.ch of these findings 
was contrary to the requiremen.ts for issue.nee of a .. 
land use permit; either one was sufficient to support 
the denial of appellants' application. 

IV. Legal R.eleVBI1Ce of the Board's Findings 
rn Much of appellants' argument on appeal COIICeIIIB 

their . position that the Board's findings were 
impermissible under the maximum standards for 
residential second . units purportedly set by 
Goyemment Code section 65852.2. [FNI] This 
contention is without merit. 

FNI Unless otherwise indicated, all further 
statutory references are . to the Governmen:t 
Code. 

Section 65852.2 was adopted to encourage local 
governments to enact their own ordinances allowing 
and regulating so-called "granny :flat" residential 
second unitS in single-family and multi-family zones 
where they would otherwise be prohibited. (Wilson v, 
Gill• pf Laguna Beach 09921 6 C!!l App.4th 543 
545-546 f7 Cal.Rntr.2d 848].l The statute sets up a 
three-option approach Ul!der · which a local 
government may chciose to bl!Il all residential sec:Ond 
units on condition of making certain findings that 
euch units would have specific adverse impacts on 
public health, safety and welfare (§ 65852.2. subd. 
(c)); adopt its own ordinance providing for the 
creation of second units . and establishing varioUE 
criteria for approving them *340 (§ 65852.2, subd. 
(a)); or do neither and follow a state-prescribed 
procedure for approving or disapproving applications 
for creation of second units (§ 65852.2. subd. (b)). 
(WUson v. D!J' qf Logunq Bea.ch. . supra. 6 
Ce1.Ann.4tb ajp. 553.) 
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Under section 65852.2, subdivision (a), any locs.l 
agency may· adopt an ordinance providing for the 
creation of second units, consistent with. a list of siX 
provisions; These provisions are phrased in 
permissive terms stating that loCaJ standards for 
second units "may include, but are not limited to" 
various criteria. In contrast, under sectign 65852.2, 
subdivision (b ), every local agency which fails to 
adopt an ordinance governing second units in 
accordance with subdivisions (a) or (c) "shall grant a 
special use or a conditional use permit for the 
creiltion of a ·second unit if the second unit complies" 
with an enmnemted list of nine specific requireri:umts. 
(Italics added.) Unlike the provisions in subdivision 
(a), those contained in subdivision (b) do not use 
permissive or discretionary terms, but are mandatory. 

At the mid of this list of reciuirements, subdivision 
(b) states: "No other locs.l ordinance, policy, or 
regulation shall be the basis for the denial of a 
building permit or a use permit under this 
subdivision. 

"This subdivision establishes the maximmn 
atandards that local agencies shall use to evaluate 
proposed second units on lots zoned for residential 
use which contain an existing single-family dwelling. 
No additions.I standards, other than those provided in 
this subdivision or subdivision {a), shall be utilized or 
imposed, except that a local agency may require an 
applicant for a permit issued pUllluant to this 
subdivision to be an owner-occupant. 

"Thie section does not limit the authority of local . 
agencies to adopt less restrictive requirements for the 
creation ofsecond units." {§ 65852.2, subd. (b).) 

Appellants concede that because the County has 
adopted. an ordinance regulating the creation of 
residential second units, it is governed by ~ 
65852.2, Subdivision (a). However, they contend that 
the language iii subdivision (b) ·stating that "[t]his 
subdivision establishes the maximum standards that 
local agencies shall use to evs.lilate proposed second 
units" applies equally to an ordinance drafted under 
subdivision {a), and thus, an ordinance enacted 
pursuant to subdivision (a) may not impose standards 
which exceed those enumerated in subdivision (b). In 
. support of this contention, appellants. argue that the 
intent of the statute is to encourage the creation of 
residmi.tial second units by barring undue locs.l 
restrictions on their creation. 

This argument ignores the broadly permissive 

Copr. C Bancroft-Whitney and.West Group 1998 

288 



21 Cal.App.4th 330 
21 Cal;App.4th 330, 25 Cal.Rptr.2d 842 
(Cite u: 21 Cal.App.4th 330) 

language contained in ~ 65852.2. subdivision 
(a), giving local agencies discretion in thespecific 
*341 criteria they may adopt for approving second 
units. For example, subdivision (a)(l) states that 
"[a]reas may be designated within the jurisdicti.Qn of 
the local agency where second units may be 
pennitted," (ltalics added.) The necessary implication 
of this provision is that a local agency may forbid the 
creation of second units in other areas. Subdivision 
(a)(3) states: "Standards may be imposed on second 
units which include, but are not limited to, parking, 
height, setback, lot coverage, architectural ~view, 
and maximum size of a unit." (Italics added,) This 
language clearly contemplates that local agencies 
may impose addttio1Ul/. standards on the creation of 
residential second units. Simi!arly, subdivision (a)(4) 
states that a local agency "may find that second units 
do not exceed the allowable density· for the lot upon 
which the second unit is located, and that second 
uni!B are a residential use that is consistent with the 
existing general plan and zoning designation for the 
lot" (Italics added.) .The implication of. this language 
is that a local agency may also decline to make such a 
determination, in its discretion. 

In short, section 65852.2, subdivision (a), which 
applies to local agencies that have adopted 
ordinances providing for the creation of second units, 
contains broadly permissive language on the 
standards that a local government may impose on 
applications for such units. The "maximum 
standards" set forth in subdivision (b), by their own 
terms, apply only to that subdivision, and are not 
relevant when a local government has adopted an 
appropriate ordinance governing second units. 

The County's second unit ordinance complies with 
section 65852,2, subdivision (a). There is nothing in 
the standards and criteria set forth in the County's 
ordinance that confliclB with anything in subdivision 
(a), or with the le~slative intent of that lltatute. To 
the contrary, the provisions of the ordinance are 
consistent with the suggested standirds set forth in 
subdivision (a), and are in accord with the kinds of 
land use regulations that have been consistently 
upheld in this state. ( Guinnane v. San Francisco CitJi 
Pla1111ing Cont, suprq.. 209 Cal.App.3d at pp. 736-
.ID..) . 

The judgment is affirmed. 

White, P. J., and Werdegar, J., concurred. 

Cal.App. l .Dist., 199 3 . 

Desmond v. County of Contra Costa 

END OF DOCUMENT 
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Adopted: October 22, 1980 
Amendments Adopted: 8/19/81 
(Amendments applicable only to claims for costs incurred 

after June 30, 1981) 
Amended: · 3/17/83 
Amended: 9/29/83 
Amended: 12/15/83 
Amended: 6/27/85 
Amended: 10/20/88 
Amended: 7/22/93 
G:\PG\CH961. 75 

PARAMETERS AND GUIDELINE.S 
Chapter 961, Statutes of 1975 

Collective Bargaining 

An act to repeal.Article 5 (commencing with Section 13080) of 
Chapter 1 of Division 10 of the Education Code, and to add 
Chapter 10.7 (commencing with Section 3540) to Division 4 of 
Title 1 of the Government Code, relating to public educational 
employment relations, and making an appropriation·. This bill, 
which was operative July 1, 1976, repealed the Winton Act and 
enacted provisibns to meet and negotiate, thereby creating a 
collective bargaining atmosphere for public school employers. 

A. Operative Date of Mandate 

The provisions relating ~o the creation, certain duties of, 
and appropriations for the Public Employment Relations Board 
were operative on January 1, 1976. The provisions relating 
to the organizational rights of employees, the . 
representational rights of employee organizations, the 
recognition of exclusive representatives, and relat~d 
procedures were operative on April 1, 1976. The balance of 
the added provisions were operative .on July 1, 1976. 

B. Period of Claim 

Only costs incurred after January 1, 1978, may be claimed. 
The initial claim should have included all costs incurred 
for that portion of the fiscal year from January 1, 1978, ·to 
June 30, 1978.. ' 

Pursuant to language included in the 1980-81 budget, claims 
shall no longer be accepted for this period. All subsequent 
fiscal year claims should be filed with.the State 
Controller's Office for processing. 

c. Mandated Cost 

Public school employers have incurred costs by complying 
with the requirements of Section 3540 through 3549.1 
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established by Chapter·961, Statutes of 1975. In addition, 
.some costs have been incurred as a result of compliance with 
regulations promulgated by the Public Employment Relations 
Board (PERE). Since these activity costs (referred to 
collectively as "Rodda Act" activities and costs in this 
document), in many ·respects, simply implement the original 
legislation, it is intended that these parameters and 
guidelines have embodied those regulations or actions taken 
by PERE prior to Deceinber 31, ·1978. 

D. County Superintendent of Schools Filing 

If the County Superintendent of Schools files a claim on 
behalf of more than one school district, the costs of the 
individual school district must be shown separately. 

E. Governing Authority 

The costs for salaries and expenses of the governing 
authority, for example the School Superintendent and 
Governing Board, are not reimbursable .. These are costs of 
general government as described by the federal guideline 
entitled "Cost Principles and Procedures for Establishing 
Cost Allocation Plans and Indirect Cost Rates for Grants 
and Contracts with the Federal Government," OASC-10 .. 

F. Certification 

The following -certification must accompany all claims: 

I DO HEREBY CERTIFY: 

THAT Section 1090 to 1096, inclusive, of the Government 
Code and other applicable provisions of the law have been 
complied with; and 

THAT I am the person authorized by the local agency to 
file claim for funds with the State of California. 

Signature of Authorized Representative Date 

Title 
Telephone Number 
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G. Claim Components (Reimbursable Costs) 

Reimbursable activities mandated by Chapter 961, Statutes of 
1975 are grouped into six components, Gl through G6 .. The 
cost of activities grouped in components Gl, G2, and G3 are 
subject to offset by. the historic cost of similar Winton Act 
activities as described in H2. · 

1. Detemination of appropriate bargaining units for 
representation and determination of the exclusive 
representation and detemination of·the exclusive 
representatives. 

a. Unit Detemination: Explain the process for 
determining the composit.ion of the certificated 
employee council under the Winton Act, and the 
process for determining appropriate bargaining 
units including the determination of management, 
supervisory and confidential employees, under 
Chapter 961, Statutes of 1975, if such activities 
were performed during the fiscal year being 
.claimed. · 

b. Determination of the Exclusive Re resentative: 
Costs may include rece pt and posting of the 
representation and decertification notices and, i'f 
necessary, adjudication of such matters before the 
PERE. 

c. Show the actual increased costs including salaries 
and benefits for employer representatives and/or 
necessary costs for contracted services for the 
following functions: 

(1) Development of proposed lists for unit 
determination hearings if done during the 
fiscal year being claimed. Salaries .and 
benefits must be shown "as described in.Item 
H3 . 

. (2) Representation of the public school employer 
at PERB hearings to determine bargaining 
units and the exclusive representative. 
Actual preparation time will be reimbursed. 
Salaries and benefits must be shown as 
described in Item H3. 

( 3) . If contracted services are used for either 
(a) or (b) above; contract invoices must be 
submitted with the claim. Contract costs 
must be shown as described in Item HS. 
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(4) Indicate the cost of subst-itutes for release 
time for employer and exclusive bargaining 
unit witnesses who testify at PERB hearings. 

The job classification of the witnesses and 
the date they were absent must also be 
submitted. Release time for employee 
witnesses asked to attend the PERB hearing by 
bargaining units will not be reimbursed. 

(5) Identify the travel costs for employer 
representatives to any PERB hearing. 
Reimbursement shall reflect the rate 
specified by the regulations governing 
employees of the local public school 
employer. 

(6) Cost of preparation for one transcript per 
PERB hearing wi.ll be reimbursed. 

Elections.and decertification elections of unit 
representatives are reimbursable in the event the 
Public Employment Relations Board determines that a 
question of representation exists and orders an 
election held by secret ballot. 

a. Submit with your claim any Public Employment 
Relations Board agreements or orders which state 
how the election must be held. 

b. If a precinct voting list was required by PERB, 
indicate the cost· of its-· development. Salaries 
and benefits must be shown as described in Item 
H3. 

c. The salary and benefits of a school employer 
representative, if required by PERB for time spent 
observing the counting of ballots, will be 
reimb~rsed. The representatives' salary must be 
shown as described in Item H3. 

3. Negotiations: Reimbursable functions include 
receipt of exclusive representative's initial contract 
proposal, holding of-public hearings, providing a
reasonable number of copies of the employer's·proeosed 
contract to the public, development and prese~ta~ion of 
the initial district contract proposal, negotiation of 
the contract, reproduction and distribution of the 
final contract agreement. 

a. Show the costs of salaries and benefits for 
employer representatives participati~g in 
negotiations. Contracted services will be 
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reimbursed. Costs fo.r maximum of five public 
school employer representatives per unit, per 
negotiation session will be reimbursed. S_alaries 
and benefits must be shown as described on Page 7, 
Item H3 .. 

Show the c6sts of salaries and benefits for 
employer representatives and employees 
participating in negotiation planning sessions. 
Contracted services for employer representatives 
will be reimbursed. Salaries and benefits must_be 
shown as described in Item H3. 

Indicate the cost of substitutes for release time 
of exclusive bargainirig unit representatives 
during_ negotiations. Give the job classification 
of the bargaining unit representative that 
required a substitute and dates the substitute 
worked. Substitute costs for a maximum of five 
representatives per unit, per negotiation session 
will be reimbursed. The salaries of union. 
representatives are not reimbursable·. 

Reasonable costs of reproduction for a.copy_of the 
initial contract proposal and final contract, 
which is applicable and distributed to each 
employer representative . (i.e. supervisory, 
management, confidentiai) and a _reasonable number 
of copies for public information will be 
reimbursed. Provide detail of costs and/or 
include invoices. Costs for copies of a final 

-contract provided to collective bargaining unit 
members are not reimbursable. 

e. If contract services are used for a. and/or b. 
above, contract invoices must be submitted. 
Contract costs must be shown as described in Item 
HS. 

f. A list showing the dates of all negotiation 
sessions held during the fiscal year being claimed 
must be submitted. 

4. Impasse Proceedings 

a. Mediation 

(1) Costs for salaries and benefits for employer 
representative personnel are reimbursable. 
Contracted services will be reimbursed, 
Costs_ for a maximum of five public school. 
employer representatives per mediation 
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session will be reimbursed. Salaries and 
benefits must .be shown as described in Item 
H3. 

(2) Indicate the costs of substitutes .for the 
release time of exclusive bargaining unit 
representatives during impasse proceedings. 
The job classification of the employee 
witnesses and the date they were absent shall 

.be indicated. Costs for a maximum of five 
representatives per mediation session will be 
reimbursed. 

(3) Renting.of facilities will be reimbursed. 

(4) Costs of the mediator will not be reimbursed. 

(~) If contract services are used under 1, 
contract invoices must be submitted with the 
claim. Contract costs must be shown as 
described in Item HS. 

b. Fact-finding publication of the findings of the 
fact~finding panel. (To the extent fact-finding 
was required under the Winton Act during 
the 1974-75 fiscal year, costs are not 
reimbursable. ) 

(1) All costs .of the school employer panel 
representative shall be reimbursed. Salaries 
and benefits must be shown as described in 
Item H3. 

(2) Fifty percent of the costs mutually incurred 
by the fact-finding panel shall be 
reimbursed. This may include substitutes for 
release time of witnesses during fact-finding 
proceedings, and the rental of facilities 
required by the panel. 

(3) Special costs imposed on the public school 
.employer for the development of unique data 
required by a fact-finding panel will be 
reimbursed. Describe the special costs and 
explain why this data would not have been 
required by a fact-finding panel under the 
Winton Act ... Salaries and benefits must be 
shown as described in Item H3. 
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5. Contract administration and ad udication of contract 
disputes. either by arb trat on or l tigation. 
·Reimbursable functions include grievances and 
administration and enforcement of. the contract. 

a. Salaries and benefits of employer personnel 
involved in adjudication of contract disputes. 
Contracted services will be reimbursed. Salaries 
and benefits must be shown as described in Item 
H3. . 

b. Indicate substitutes necessary for release time of. 
the representatives of an exclusive bargaining 

c. 

unit during adjudication of contract disputes. 
The job classification of the employee witnesses 
and the dates they were absent shall· also be . · 
indicated. 

Reasonable costs "incurred for a reasonable number 
of training sessions held for supervisory and 
management personnel ori contract . 
administration/interpretation of the negotiated 
contract are reimbursable. ·Contract 
interpretations at staff meetings are not 
reimbursable. Personal development and 
informational programs, i.e., classes, 
conferences, seminars, workshops, and time spent 
by employees attending such meetings are not 
reimbursable. Similarly, purchases of books and 
subscriptions for per.sonal development and 
information purposes are not reimbursable. 
Salaries and benefits must be shown as described 
in Item H3. 

d. The cost of one transcript per hearing will be 
reimbursed. 

e. Reasonable public school employer costs associated 
witb a contract dispute which is litigated are 
reimbursable, as follows: 

1. Reasonable public school employer costs 
associated with issues of contract disputes 
which are presented before PERB are 
reimbursable. 

2. 

3. 

Reasonable public school employer cost of 
litigation as a defendant in the court suit 
involving contract disputes may be 
reimbursable. · · 

Where the public school employer is the 
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plaintiff in a court suit to appeal a PERE 
ruling, costs are reimbursable only if the 
public school. employer is the prevailing 
party (after all appeals,. final judgment). 

4. No reimbursement is allowed where the public 
school employer has filed action directly 
with the courts without first submitting the 
dispute to PERE, if required. 

·s. No reimbursement shall be provided. for filing· 
of amicus curiae briefs. 

f. Expert witness fees will be reimbursed if the 
wi t_ness is called by the public school employer. 

g. Reasonable reproduction costs for copies of a new 
contract which is required as a result of a 
dispute will .be reimbursed. 

h. 

i. 

If contract services are used under "a" above·, 
copies of contract invoices must be submitted with 
your claim. Contract costs must be shown as 
described in Item HS.· 

Public school employer's portion of arbitrators' 
fees for adjudicating grievances, representing 50% 
of costs, will be reimbursed. · 

6. Unfair labor eractice adjudication process and public 
notice complaints. . 

a. Show the actual costs for 
employer representatives. 
the public school employer 
Salaries and benefits must 
in Item H3. 

salaries and benefits of 
Services contracted by 
are reimbursable. 
be shown as described 

·b. Indicate cost of substitutes for release time for 
·representatives of exclusive bargaining units 
during adjudication of unfair practice charges. 

c. · The cost of one transcript per PERB hearing will 
be reimbursed. 

d. Reasonable reproduction costs will be reimbursed. 

e. Expert witness fees will be reimbursed if the 
witness is called by the public school employer. 

f. If contract services are used under "a'' above, 
contract invoices must be submitted. Contract 
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costs must be shown as described in Item HS. 

No reimbursement for an appeal of an unfair labor. 
practice decision shall be allowed where the 
Public Employee Relations Board is .the prevailing 
party. 

No reimbursement for filing of amicus curiae 
·briefs shall be allowed • 

. H. Supporting Data for Claims--Report Format for Submission of 
Claim. 

1. Description of the Activity: Follow the outline of the 
claim components. Cost must.be shown separately by 
component activity. Supply workload data requested as 
part of the description to support the level of costs 
claimed. The selection of appropriate statistics is 
the responsibility of the :claimant. · 

2. Quantify "Increased" Costs: . Public school employers· 
will be reimbursed for the "increased costs" incurred 
as a result of compliance with the mandate. 

a. 

1. 

For component activities Gl, G2, and G3: 

Determination of the "increased costs" for each of 
these three components requires the costs of 
c;:urrent year Rodda Act activities to be offset 
(reduced] by the cost of .the base-year Winton Act 
activities. The Winton Act base-year is generally 
fiscal year 1974-75. 

Winton Act base-year costs are adjusted by the 
Implicit Price Deflater prior to offset against 
the current year Rodda Act costs for these three 
components. 'The Implicit Price Deflater shall be 
listed in the annual claiming instructions of the 
State Controller .. 

2. The cost of a claimant's current year Rodda Act 
activities are offset (reduced] by the cost of the 
base-year Winton Act activities either: by 
matching each component, when claimants can 
provide sufficient documentation to segregate each 
component of the Winton Act base-year activity 
costs; or, by combining all three components when 
claimants cannot satisfactorily segregate each 
component of Winton Act base-year costs. 

b. For component activities G4, GS, and G6: 
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All allowable activity .costs for these three Rodda 
Act components are "increas.ed costs" since there 
were no similar activities required by the Winton 
Act; therefore, there.is no Winton Act base-year 
offset to be calculated. 

EASE YEAR ADJUSTMENT 

197 4-.197 5 1. 490 1979-80 FY 
11 1. 560 1980-81 FY 
" 1. 697 1981-82 FY 
" 1. 777 1982-83 FY 
" 1. 884 1983-84 FY 

Salary and Employees' Benefits: Show the 
classification of the.employees involved, amount of 
time spent, and their hourly rat£. The worksheet used 
to compute the hourly salary rate must be submitted 
with your claim. Benefits are reimbursable. Actual 
benefit percent must be itemized. If no itemization is 
submitted, 21 percent must be used for comput'ation of 
claim costs. Identify the classification of employees 
committed to functions required under the Winton Act 
and those required by Chapter 961, Statutes of 1975. 

Services and Supplies: Only expenditures which can be 
identified as a direct cost as a result of the mandate 
can be claimed. 

Professional and Consultant Services: Separately show 
the name of professionals or consultants, .specify the 
functions the consultants performed relative to the 
mandate, length of appointment, and the itemized costs 
for such services. Invoices must be submitted as 
supporting documentation with your claim. The maximum 
reimbursable fee for contracted services is $100 per 
hour. Annual retainer fees shall be no greater than 
$100 .per hour. Reasonable expenses will also be paid 
as identified on the monthly billings of consultants. 
However, travel expenses for consultants and experts 
(including attorneys) hired by.the claimant shall not 
be reimbursed in an amount higher than that received by 
State employees, as established under Title 2, Div. 2, 
Section 700ff, CAC. 

Allowable Overhead Cost: Public school employer's 
indirect costs may only be claimed through an indirect 
costs rate proposal prepared in accordance with the 
provision on Federal Regulation OASC-10 (formerly OMB 
Circular A-87 and FMC 74-4). For the 197~~79 fiscal 
year, public school employers may use the J-86 
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nonrestrictive· indirect cos·t rate approved by. the State 
Department of Education (SOE). For the 1979-80 and. 

·subsequent fiscal years, public school employers rnay 
use the J-41A nonrestrictive indirect cost rate 
approved by SDE. Public school employers that do not 
have an approved J~41A must use the J-85 restrictive 
indirect cost rate for the 1978-79 fiscal year, and 
J-73A rate for the 1980-81. and subs.equent fiscal years. 

The J-41A or the J-13A must be submitted with your 
claim. 

7. Costs previously included in the J-86 indirect cost 
calculation which are now included in the J-41A direct 
support cost category are eligible for reimbursement if 
the method of computation is explained in the claim. 

Indirect cost rate should not be applied to costs 
classified as General Support in the J-41A or J-73A 
under EDP codes 400, 405, and 410 in column three. 
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(- BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OP CALIFORNIA 

IN RE TEST CLAIM ON: 

Government Code Section 3547 .5 as 
added qy Chapter 1213, Statutes of 1991, 
and the California Department of 
Education Management Advisory 92-01 

And filed on December 29, 1997; 

By the Alameda County Office of 
Education, Claimant. 

NO. 97-TC-08 

Collective Bargaining Agreement 
· Disclosure 

STATEMENT OP DECISION 
PURSUANT TO GOVERNMENT 
CODE SECTION 17500 BT SEQ.; 
TITLE 2, CAI,lFORNIA CODE _OF 
REGULATIONS, DMSION 2, 
CHAPTER 2.5, ARTICLE 7. 

(Adopted on.Marcil. 26, 1998) 

STATEMENT OF DECISION .. 

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in 
the above-entitled matter. . 

This Decision sha.11 become effective on April 7, 1998. 
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BEFORE THE 

COMMISSION ON STATE MANDATES. 

STATE OF CALIFORNIA 

IN RB TEST CLAIM ON: 

Govemment Code Section 3547 .5 as 
added by Chapter 1213, Sta.tu.tea of 1991, 
and the California Department of 
Education Management Advisory 92-01 

And filed on December 29, 1997; 

By the Alameda County Office of 
Education, Claimant, 

NO. 97-TC-08 

Collective Bargaining Agreement 
Disclosure 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT 
CODE SECTION 17500 ET SEQ.; 
TITLE 2, CALIFORNIA CODE OF 
REGULATIONS, DMSION 2, 
CHAPTER2.5, ARTICLE 7. 

(Adopted on March 26, 1998) 

STATEMENT OF DECISION 

The Commission ori State Mandates (Commission) on March 26, 1998; heard this test claim 
during a regularly scheduled hearing. Keith Peterson appeared for the Alameda County Office 
of Education and Carol Berg appeared for the Education Mandated Cost ~etworlc~ · 

At the hearing, evidence both oral and documentary was introduced, the test claim was 
submitted, and the vote was taken. 

The law applicable to the Commission's determination of a test claim is Government Code 
section 17 500 et seq. and section 6, a.nicle XIII B of the California Constitution and related 
case law. 

The Commission, by a vote of 7-0 approved this test claim. 

Issue 

. Do the provisions of GoveI'Iiment Code section 3547 .5, as added by Chapter 
1213, Statutes of 1991, and the California Department of Education's 
Management Advisory 92-01, Un.pose a new program or higher level of service 
upon school districts withln the meaning of section 6, article XIII B of the . 
California Constitution and Government Code section 17514? 

Prior Law 

Before the test claim legislation, school districts were only required to publicly disclose all 
initial proposals for collective bargaining agre~ents. Government Code section 3547 
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provides in pertincllt part: "[a]ll initial proposals of exclusive repre~entativ'es and. of pu.blic · 
school employers, which relate to matters within the scope of representation, shall be presented 
at a public meeting of ~ public school employer and thereafter shall be public records. " 

Test Claim Legislation 

Chapter 1213, Statutes of 1991, added section 3547.5 to the Government Code, as follows: 

uBefore a public school ~loyer enters into a written agreement with an 
exclusive representative covering matters within the scope of representation, the 

· major provisions of the agreement, including, but not limited to, the costs that 
would be incurred by the publ.i.C school employer under the agreement for the 
current and subsequem fiscal years, sb&l be disclosed at a public meeting of the 
public school employer in a format established for this purpose by the 
SuperintendeJJt of Public Instruction." 

Under sectfon 3547 .5, school districts must now publicly disclose the major provisions of all 
collective bargaining agreements before they enter into a written agreement. The purpose of · 
this new legislation is to ensure that the public is aware of the C:osts associated with the major 
provisions of the tentative collective bargaining agreement befote it becomes binding on the 
school district. · · 

California Deparlnient of Education lV.umagement.Advisory 92-011 

Government Code section 3547 .5 requires the Superintendent of Public ~ti.on .to establish 
a format for the information that iS to be publicly disclosed. To this. end, the California. 
Department of Education released Management Advisory 92-01 pn May 15, 1992. The 
Advisory· apecifies the minimum procedures,· format, and information required to be disclosed 
under section 3547.5. · 

Commission Findings 

In order· for a statute, which is the subject of a test claim,. to impose a reimbursable state 
mandated program, the Statutory language (1) must dirCct or obligate an activity or task upon 
local governmental entities, and (2) the required activity or task must be new or it must create 
an increased or higher level of service over the former required level of service. To detei'mine 
if a required activity is new or imposes a higher level of service, a comparison must be 
undertaken between the ·test claim legislation and the legal requirements. in effect immediately 

1 
Califon$ Department of Education Management Advisory 92-01 is referenced in Claimant's initial filing dated 

December 29, 1997. 
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prior to the enactment of the test claim legislation.1 FinB.lly, the newly required activity or 
increased ·level of service .IDllBt be state mandai:ed. 3 · 

The Commission found that immediately before Government Code section 3547.5 was enacted 
under Chapter 1231, Statutes of 1991, public school employers were under no obligation to 
publicly report the n:iajor provisiom of a collective bargaining agreement after discussion with 
an exclusive representative of an employee group prior to entetjng into a written agreement, · 

The Commission found that under prior law school districts were only required to publicly 
disclose all initial proposals for collective bargaining agreements. 

The Commission found that Government Code section 3547.5, as added by Chapter 1231, 
Statutes of 1991, requires school districts to publicly disclose major provisions of a collective 
bargaining agreement cffter negotiations, but before this agreement becomes biru:ling. 

The Commission found that the California Depart:IIient of Education issued its Management 
Advisory 92-01, dated· May 15, 1992, to establish the public disclosure format for school 
district compliance with the test claim statute. The Commission found that the Advisory sets 
forth the minimum pro~edures, format, and information for school districts.to disclose under 
the new public reporting requirements. Further,· the Commission found that the Advisory 
constitutes an "executive order" under Government Code section 1751~ and is therefore a part 
of the test claim. · 

Conclusion 

.. The Commission concludes that that Government Code section 3547 .5, as added by Chapter 
1213, Statutes of 1991, and thi California D~partmont of Education Manage~ 
Advisory 92-01, impose a new program or higher level of service upon local school districts 
and therefore are r~imbursable under s~ction 6 I article xm B of the California Constitution 
and Government Code section 17514. 

Further, the Commission concludes that the parameters and guidelines should allow 
·reimbursement for compliance with the minimum procedures, format, and information 
specified in the California Department of Education's Management Advisory 92-01, as 
applicable and:appropria.te under the test claim statute. · 

' Both Keith P11tersOI1 and Carol Berg disagreed at the hearing regarding the appropriate measurement date.. Carol 
Berg wanted this sentence stricken from the Statement of Dec:iaion, while Keith Peterson wished to lodge his 
fotmal objection to staffs uae of the measurement date. However, both supported adoption of the Statement of 
Decision. 

i CoUTl!J• of Los Angeles v. Stcite of California (1987) 43 Cal.3d 46, 56; Carmel Valli!)• Fire Proter:ti.on Dist. v. 
·State of Califomia (1987) 190 Cal.App.3d 52.1, 537;·Lu.cia Mar UTJified School Dist. v; Honig (19BB) 44 Cal.3d 

- 830, 835. 

• Government Code section 17516 provides in relevant part: «Executive order means any order, plan, . 
requirement, rule, or regulation issued by any of the following: (a) The Governor. (b~ ~y officer or official " 
serving at the pleBBUl'e of the Governor. (c) Any agency, department, board, or comnus.non of state govern.men!. 
(Emphasis added.) ' 
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BBFORBTHB 
· COMlvllSSION ON STATE MANDATES 

.STATE OF CALIFORNIA 

IN RB TEST CLAIM ON: 

Government Code Section 3540 et seq., as 
added by Chapter 961, Statutes of 1975 et al 

Oovemment Code Seetion 3547.5, as added by 
Chapter 1213, Statutes of 1991, and the 
California Department of Education Advisory 
92-01 

And filed on December 29, 1997; 

By the Alameda County Office of Educatioll, 
Qwmmt · 

No. CSM 97-TC-08 

Consolidation of Collective Bargaining 
and Collective Bargaining Agreement 
Disclosure · 

AI;>OPTIONOFAfvfENDED 
PARAMETERS AND QUIDELINES 
PURSUANT TO GOVERNMENT 
COPE SECTION 17557 AND 
'CALIFORNIA CODE OF 
. REGULATIONS, TITLE 2, SECTIONS 
1183.12AND1183.2. 

---'-------- (Adopted on August 20, 1998) 

DECISION 

The attached amended Parameters and Guidelines of the Commission OD State Mandates were 
hereby adopted in the above-entitled matter .. · 

This Decision shall become effective on August 25, 1998. 

. e P:\Mandaies\1997/iNc-08/psordcr 
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Adopted: October 22, 1980 
Amendments Adopted: 8/l 9i81 

1 

(Amendments applicable only to claims for costs incurred 
after June 30, 1981) 

Amended: 3/17/83 
Amended: 9/29/83 
Amended: 12/15/83 
Amended: 6/27/85 
Amended: 10/20/88 
Amended: 7 /22/93 
Amended: 8120/98 
f:\mandates/l 997\97tc08\pgfinal.doc 
Document Date: August 21, 1998 

. CLAIMANT'S PROPOSED CONSOLIDATED PAR.AN.IETBRS AND GUIDEL~S, 
AS MODIFIED BY STAFF 

Chapter 961, Statutes of 1975 
Chapter 1213, Statutes of 1991 

Collective Bargiii.nmg 
and 

Collective Bargaining Agreement Disclosure 

An act to repeal Article 5 (commencing 'With Section 13080) of Chapter 1 of DiviSion 10 of the 
Education Code, and to add Chapter 10.7 (commencing with Section 3540) to Division 4 of . 

· Title 1 of the Gove:i;nment Code, relating.to public educational employment relations, and 
making an appro~riation. This bill, which was operative July 1, 1976, repealed the Winton Act 
and enacted provisions to meet and negotiate, thereby creating a collective bargaining 
atmosphere for public school employers. Chapter 1213, Statutes of 1991 added section 3547.5 to 
the Government Code. Goverilment Code section 354 7 .5 requires school districts to publicly 
disclose major provisions of a collective bargaining agreement after negotiations, but before the 
agreement becomes binding. 

A. Onerative Date of Mandate 

The provisions relating to the creation, certain duties of, and appropriations for the Public 
Employment· Relations Board were operative on January 1, 1976. The provisions relating 
to the organizational rights of employees, the representational rights of employee 
organizations, the rec:ognition pf exclusive representatives, and related procedures were 
operative on April 1, 1976. The balance of the added provisions were opera.tive on July 
l, 1976. 

The provisions relating to Collective Bargaining Agreement Disclo~e ~dded by Chapter 
1213, Statutes of 1991 were operative on January 1, 1992. The Cahforma Department of 
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Education issued Management Advisory 92-0 l dated May 1 S, 1992, to establish the 
public disclosure format for school district compliance with the test claim statute. 

B. Period of Claim 

c. 

. D. 

Only costs incup:ed after January 1, 197B may be claimed. The initial claim should have 
included all costs incurred for that portion of the fiscal year from January 1, 1978, to 
June 30, 1978 . 

. Pursuant to language included in the 19 80-81 budget, claims shall no longer be accepted 
for this period. All subsequent fiscal year claims should be filed with the State 
Controller's Office for processing. 

The test claim on Chapter 1213., Statutes of 1991 was filed with the Commission on 
December 29, 1997. Accordingly, the period ofreimburse.i:o~t for the provisions relating 
to disclosure begins July 1, 1996. Only disclosure costs incurred after July 1, 1996 may 
be claimed.· · 

Mandated Cost 

Public school employers have incurred costs by complying with the requirements of 
Section 3540 through 3549. 1 established by Chapter 961, Statutes of 1975. In addition, 
some costs have been incuned as a result of compliance ~th regulations promulgated by 
the Public Employment Relations Board (PERB). Since these activity costs (referred to 
collectively as "Rodda Act" activities and costs in this document), in many respects, 
simply implement the originaI legislation, it is intended that these parameters and 
guidelines have embodied those regulations or actions taken by PERB prior to 
December 31, 1978. · 

Countv Superintendent of Schools Filing 

If the County Superintendent of Schools files a claim on behalf of more than one school 
district, the costs of the inclividll!!1 school district must be shown separately. 

E. Governing Authority 

The costs for salaries and expenses ofthe governirig authority, for example the School 
Superintendent and· Governing Board, are not reimbursable. These are costs of general 
government as described by the federal guidelliie entitled "Cost Principles 1and Procedures 
for Establishing Cost Allocation Plans and Indirect Cost Rates for Grants and Contracts 
with the Federal Government," ASMB C-10. 
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F. Certification _ 

The following certification must accompany all claims: 

I DO HEREBY CERTIFY: 

rnAT Section 1090 to 1096, inclusiVe, of the Government Code and 
other applicable provisions of the law have been complied with; and 

THAT I am the person authorized by the local agency to file claim for funds with 
the State of California. 

___ .__ __________ Signature of Authorized Representativ!l _ 
Date 

Title -------------- Telephone 
Number 

G. Claim Components (Reimbursable Costs) 

Reimbursable activities mandated by Chapter 961, Statutes of 1975 and Chapter 1213. 
Statutes of 1991 ue grouped into seven components, 01 through G7. The cost of 
activities grouped in components Gl, 02, and G3 a.re subject to offset by the historic cost 
of similar Winton Act-activities as described in H2. 

1. D~ermination of appropriate bargaining units for representation and 
determination of the exclusive representatives. 

a. · Unit Determination: Explain the process for determirllng the composition 
of the certificated employee council under the Winton Act, and the process 
for detennining appropriate bargaining units including the determination 
of management, supervisory and confidential employees, under Chapter 
961, Statutes of 1975, if suoli. activities were performed during the fiscal 
year being claimed. 

b. peterminati.on of the Exclusive RePresentative: Costs may include receipt 
and posting of the representation and decertification notices and, if 
necessary, adjudication of such matters before the PERB. 
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Show the actual increased costs including salaries and benefits for. 
employer representatives end/or necessary costs'for contracted services for 
the following functions: · 

(1) Development of proposed lists for unit determination hearings if 
done during the fiscal year being claimed, Salaries and benefits 
must be sho.wn as described in Item H3. 

(2) Representation of the public school empioyer at PERB hearings to 
determine bargaining units and the exclusive representative. 
Actual preparation time will· be reimbursed. Salaries and benefits 
must be shown as described in Item H3 . 

(3) If contracted services are used for either (a) or (b) above, contract 
invoices must be submitted with the claim. Contract costs must be 
shown as described in Item H5. 

(4) Indicate the cost of substitutes for release time for employer and 
exclusive bargaining unit witnesses who testify at PER.B hearings. 
The job classification of the witnesses and the date they were 
absent must also be submitted. Release time for employee 
witnesses asked to attend the PERB hearing by bargaining units 
will not be reimbursed. 

(5) Identify the travel costs for employer representatives to any PERB 
hearing. Reimbursement shall reflect the rate specified by the 
regulations governing employees of the local public school 
employer. · 

(6) Cost of preparation for one transcript per PERB hearing will be 
reimbursed. 

2. Elections and dec:ertification eiections of unit representatives are reimbursable in 
the event the Public Employment Relations Board detennines that a question of 
representation exists and orders an election held by secret ballot.. 

a. Submit with your claim any Public Employment Relations Board 
agreements or.orders which state how the election must be held. 

b. If a precmct voting list was required by PERB, indicate.the cost of its 
· dev.elopment. Salaries and benefits must be shown as described in Item 

H3. 
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c. The salary and.benefits of a school employer representative, ifreq:uired by 
PERB for time spent observing the counting of ballots, will be reimbursed. 
The representatives' salarj must be shoWn. as described in Item H3. 

3. Negotiations: ReirD.bursable functions include - receipt of exclusive 
representativeis initial contract proppsal, holding of public hearings, providing a 
reasonable number of copies of the employer's proposed contract to the public, 
development end presentation of the initial district contract proposal, negotiation 
of the contract, reproduction and distribution of the final contract agreement. 

a. Show the costs of salaries end benefits for employer representatives 
participating in negotiations. Contracted services will be reimbursed, 
Costs for maximum of five public school employer represent.a:tives per 
unit, per negotiation session will be reimbursed. ·Salaries. and benefits 
must be shown as described on Page 7, Item H3. 

b. Show the costs of salaries and benefits for employer representatives and 
employees participating in negotiation planning sessions. Contracted 
services for employer representatives will be reimbursed. Salaries and 
benefits must be shown as described in Item H3 , 

c. Indicate the cost of substitutes for release'time of exclusive bargaining unit 
representatives during negotiations. Give the job classification of the 
bargaining unit representative that required a substitute and dates the 
substitute worked. Substitute costs for a maximum of five representatives 
pei unit, per negotiation session will be reimbursed. The salaries of union 
representatives are.not reimbursable. 

d. ·Reasonable costs of reproduction for a copy of the initial contract·proposal 
and final contract, which is applicable and distributed to each employer 
representative (i.e. supervisory, management, confidential) and a 
reasonable number of copies for public information will be reimbursed. 
Provide detail of costs and/or include invoices. Costs for copies cf a final 
contract provided tci collective bargaining Unit members are not 
reimbursable. 

e. If contract services are used for a. and/orb. above, contract invoices must 
be submitted. Contract costs .must be shown as described in Item HS. . . 

f. A list showing the dates of all negotiation sessions held during tlidiscal 
year being claimed must be submitted. 
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Impasse Proceedings 

. a. Mediation 

(1) 

(2) 

(3) 

(4) 

(5) 

Costs for salaries and benefits for employer representative 
personnel are reimbursable, Contracted services will be 
reimbursed, Costs for a maximum of :five public school employer 
representatives per mediation session will be reimbursed, Salaries 
and benefits must be shown as described in Item H3. 

Indicate the costs of substitutes for the release time of exclusive 
bargaining unit representatives during impasse proceedings, The 
job classification of the employee witnesses and the date they were 
absent shall be indicated. Costs for a maximum of :five 
representatives per mediation session will be reimbursed. 

Renting of facilities will be reimbmsed. 

Costs of the mediator will not be reimbursed. 

H contract services are used under 1, contract invoices must be 
submitted with the claim. Contract costs must be shown as 
described in Item H5. 

b. Fact-finding publication of the :findings of the fact-finding panel.· (To the 
e>.ient fact-finding was required under the Winton Act during the 1974-75 
fiscal year, costs are not reimbursable.) 

(1) All costs of the school employer panel representative shall be 
reimbursed. ~alaries and benefits must be shown as described in 
Item.ID. 

(2) Fifty percent of the costs mutually incurred by the fact-finding 
panel shall be reimburse_d. Tbis may include subs:ti.tutes for release 
time of witnesses during fact-finding pro,ceedings, and the rental of 
facilities required by the panel. 

(3) Special costs imposed on the public school employer for the . 
development of unique data required by a fact-finding panel will be 
reimbursed. Describe the special costs and explain why this data 
would not·have been required b-y a fact-finding panel under the 
Winton Act, Salaries and benefits must be shown as desdribed in 
Item H3. 
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5. Collective Bargaining Agreement Disclosure 

6. 

Disclosure of collective bargaining agreement after negotiation and be/ol"'e adoption by 
governing body, as required by Government Code section 3547.5 and California State 
Department of Education Management Advisory 92·01 ·(or subsequent replacement), 
attached to the amended Parameters and Guidelines. Procedures or formats which 
exceed those or which· duplicate activities reqi.iired under any other statute or executive 
order are. not reimbursable under this item. 

a. Prepare the disclosure forn1s and documents, as specified. 

b. Distribute a capy of the disclosure forms and documents, tG board members, 
a.long with a copy of the proposed agreement, as specified. 

c. Make a copy of the disclosure forms and documents and of the proposed 
agreement available to the public, prior to the day of the public meeting, as 
specified. · 

d. Training employer's.personnel on preparation ofthe disclosure fonns and 
documents, as specified. 

e. Supplies and materials necessary to prepare. the disclosure. forms and documents, 
as specified. 

For 5. a., b., and c., list the date(s) of the public hearing(s) at which the major provisions 
of the agreement were disclosed in accordance with the requirements of Government 
Code section 3 54 7 .5 and Department of Education Advisory 92-01 (or subsequent 
replacement). 

Contract adrni:nistration and adjudication of contract disputes either by arbitration 
or litigation. Reimbursable functions include grievances and aclministra~on and 
enforcement of the contract. 

a. Salaries and benefits of employer personnel involved in adjudication of 
contract disputes. Contracted services will be reimbursed. Salaries and 
benefits must be shown as described in Item H3. 

b. Indicate substitutes necessary for release time of the.representatives of an 
exclusive bargaining unit duririg adjudication of contract disputes. The 

c. 

job classification of the employee witnesses end the dates they were absent . 
shall also be indicated. · 

Reasonable costs incurred for a reasonable number of training sessions 
held for supervisory and management personnel on contract 

· administration/interpretation of the negotiated contract are reimbursable. 
Contract.interpretations at staff meetings are not reimbursable. Personal 
deve1opment and informational programs, i.e., classes, co~erences, 
seminars, workshops, and time spent by employees attendmg such 
meetings are nqt reimbursable. Similarly, p'71'chases ~fbooks and. 
subscriptions for personal development and information purposes are not 
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reimbursable. Salaries and benefits must be shown as described in Item 
H3. 

· d. The cost of one transcript per hearing will be reimbursed. 

e. Reasonable public school employer·cost.s associated with a contract 
dispute which is litigated are reimbursable, as follows: 

1. Reasonable public school employer costs associated with issues of 
contract disputes which are presented before PERB are 
reimbursable, 

2. Reasonable public school employer cost of litigation as a defendant 
in the court suit involving contract disputes may be reimbursable. 

3. Wber~ the public school employer is the plaintiffm a court suit to 
appeal a PERE ruling, costs iire reimbursable only if the public 
school employer is the prevailing party (after all appeals, final 
judgment), 

4. No reimbursement is allowed where the public school employer 
h~ filed action directly with the courts without first submitting.the 

·dispute to PERB, if required. 

5. No reimbursement shall be provided for filing of amicus curiae 
briefs. 

f. Expert witness fees will be reimbursed if the witness is called by the 
public school employer. 

g. ~easonable reproduction costs for copies of a new contract which is 
required as a result of a dispute will be reimbursed. 

h. If contract services are used under "a" above, copies of contract invoices 
must be submitted with your claim. Contract costs must be sho\.VIl as 
described in Item H5. 

i. Public school employer's portion of ar,bitrators' fees for adjudicating 
grievances, representing 50% of costs, will be reimbursed. 

7. _Unfair labor practice adjudication process and public notice complaints. 

a. Show the actual costs for salaries and bene:fitS of employer representatives. 
Services contracted by the public school employer are reimbursable. 

Salaries and benefits must be shown as described in Item H3. 
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b. Indicate cost of substitutes for release time for representatives of exclusive 
bargairling units during adjudication of unfair practice charges. 

c. The cost of one transcript per PERB hearing will be reimbursed. 

·d. Reasonable reproduction costs will be reimbursed. 

e. E>..11ert witness fees will be reimbursed if the witness is called by the 
public scho.ol employer. 

f. If contract services are used under "a" above, contract invoices mtist be 
submitted. Contract costs must be shovro as described in Item HS . 

g. No reimbursement for an appeal of an unfair labor practice decision shall 
be allowed where the Public Employee Relations Board is the prevailing 
party. 

· h. No reimbursement for filing of amicus curiae briefs shall be allowed. 

H. Supporting Data for Claims-Report Format for Submission of Claim. 

1. · Description of the Activity: Follow the outline of the claim components. Cost 
must be shown separately by component activity. Supply workload data requested 
as part of the description to· support the level of costs claimed. The selection of 
appropriate statistics is the responsibility of the claimant. 

2. Quantify "Increased" Costs: Public school employers will be reimbursed for the 
"increased costs" incurred as a result of compliance with the mandate. 

a. For component activities Gl, G2, and G3: · 

l. Determination of the "increased costs" for each of these three components 
reqwes the costs of current year Rodda Act activities to be offset 
[reduced] by the cost of the base-year Winton Act activities. The Winton 
Act base-year is generally fiscal year 197 4-7 5 . 

. . Winton Act base-year costs are adjusted by the lmplicit Price Deflater 
prior to offset against the current year Rodda Act costs for these three 
components. The Implicit Price Deflater shall be listed in the annual 
claiming instructions of the State Controller. 

2. The cost of a claimant's current year Rodda Act activities are offset 
[reduced) by the cost of the base-year Winton Act activities either: by 
matching each component, when claimants can provide sufficient 
documentation to segregate each component cif the Winton Ac~ base-year 

. activity costs; or, by combining all thr.ee components when clallil.ants 
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cannot satisfactorily segregate each component of Winton Act.base-year 
·costs. 

For component activities 04, 06, and 07: 

All allowable activity costs for .these three Rodda Act components are 
11increased ccists 11 since there were no ·similar activities required by the 
Winton Act; therefore, there is no Winton Act base-year offset to be 
calculated. 

BASE YEAR 

1974-1975 
II 

II 

" 
II 

J;DJUSTMEN'f 

1.490 1979-80 FY 
1.560 1980-81 FY 
1.697 1981-82 FY 
1.777 1982-83 FY 
1.884 1983-84 FY 

Salary and Employees' Benefits: Show the classification of the .employees 
involved, amount of time spent, and their hourly rate. The worksheet used to 
compute the hourly salary rate must be submitted with your·claim: Benefits are . 
reimbursable. Actual benefit percent must be itemized. Ifno itemization is 
submitted, 21 percent must be used for computation of claim costs. Identify the 
classification of employees committed to functions required under the Winton Act 
and those required by Chapter 961, Statutes of 1975. 

4. Services and Supplies: Only expenditures which can be identified as a direct cost 
as ii. result of the mandate can be claimed. 

5. Professional and Consultant Services: Separately show the name of professionals 
or consultants, specify the functions the consultants performed relative to the 
mandate, length of appointment, and the itemized costs for such services. 
Invoices must be submitted as supporting documentation with your claim. The 
maximum reimbursable fee for contracted services is $100 per hour. Annual· 
retainer fees shall be no greater than $I 00 per hour. Reasonable expenses will 
also be paid as identified on the monthly billings of consultants. However, travel 
eA.'Penses for consultants and experts (including attorneys) hil'ed by the claimant 
shall not be reimbursed in an amount higher than that received by State 
employees, as established under Title 2, Div. 2, Section 700ff, CAC. 

6. Allowable Overhead Cost: School districts must use the Form J-380 (or 
subsequent replacement) non-restrictive indirect cost rate provisionally approved · 
by the California Department of Education. 
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County Offices ofEducation must use the Form J-580 (or subsequent 
replacement) non-restrictive indirect cost rate provisionally approved by the · · 
California Department of Education. 

Community College Districts must use one of the following three Eiltematives: 
• A Federally-approved rate based on OMB Circular A-21; 
• The State Controller's F AM-29C which uses the CCFS-311; or 
• Seven percent (7%). 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM::· 

Government Code Sections 3543, 3546, and 
3546.3; 

St.atute~ 1980, Chapter 816; St.atutes 2000, 
Chapter 893; St.atutes 2001, Chapter 805; 

California Code of Regulations; Title 8, 
Sections 34030 and 34055 · 

. Filed onJune 27, 2001, and Amended on 
· May 15, 2002, by Clovis Unified School 
. District, Claimant. 

Case No.: OO-TC-17/01-TC-14 

Agency Fee Arrangements 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE 
SECTION 17500 ET SEQ.; CALIFORNIA 
CODE OF REGULATIONS, TITLE 2, 
DMSION 2, CHAPTER 2.5, ARTICLE 7 

(Adopted on December 9, 2005) 

STATEMENT OF DECISION 

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in 
. the above-entitled matter. 

• 

PAULA IDGASffi, Executive Director . . Date 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

m RE 'IEST CLAIM: 

Government Code Sections 3543, 3546, and 
3546.3; ' 

Statutes 1980, Chapter 816; Statutes 2000, · 
Chapter 893; Statutes 2001, Chapter 805; 

California Code of Regulations, Title 8, 
Sections 34030 and 34055 

Filed on June 27, 2001, and Amended on 
May 15, 2002, by Clovis Unified School 
District, Claimant 

Case No.: OO-TC-17/01-TC-14 

Agency Fee Arrangements 

. STA'IEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE 
SECTION 17500 ET SEQ.; CALIFORNIA 
CODE OF REGULATIONS, TITLE 2, 
DMSION 2, CHAPTER 2.5, ARTICLE 7 

(Adopted on December 9, 2005) 

STATEMENT OF DECISION 

The Commission on State Mandates ("Commission") heard and decided this test claim during a. 
regularly scheduled hearing on December 9, 2005. Mr. Keith Petersen appeared on behalf of 
Clovis Uni:fied School District, Claimant. Ms. Susan Geanacou, Senior Staff Counsel, appeared 
for the Department of Finance. • 

The law applicable to the Commission's determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code 
section 17500 et seq., and related case law. 

The Commission adopted the staff analysis to approve this test claim at the hearing by a vote of 
6 to 0. 

The Commission finds that Government Code section 3546, subdivisions {a) and (f), and 
California Code of Regulations, title 8, sections 34030, subdivision (a); and 34055, subdivision 
(a), impose a new program or higher level of service for K-14 school districts within the meaning 

. of article XIII B, section 6 of the California Constitution, and impose costs mandated by the state 
pursuant to Government Code section 17514, for the following new activities: 

• Upon receiving notice from the exclusive representative of a classified public school 
employee who is in a unit for which an exclusive representative has been selected, the · 
employer shall deduct the amount of the fair share service fee authorized by this section 
from the wages and salary of the employee and pay that amount to the employee 
organization. (Gov. Code,§ 3546, subd. (a).) 
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• School district employers of a public school employee shall provide the exclU.aive 
representative of a public employee wi~ the home address of each member of a 
bargaining unit.- (Gov. Code, § 3546, subd. (f).) 

• Within 20 days following the filing of tb.e petition to rescind or reinstate an 
·organizational security arrangeinent, the school district employer shallfile with the 
regional office of PERB an alphabetical list containing the names and job titles or 
classifications of the persons employed in tb.e unit described· in tb.e petition as of the last 
date of the payroll period immediately preceding the date the petition was filed. (Cal. 
Code Regs., tit. 8, §§ 34030, subd .. (a), and 34055, subd. (a).) 

BACKGROUND 
The Agency Fee Arrangements test claim, filed by Clovis Unified School District, addresses 
issues within the collective bargaining process and employer-employee relations in California's 
K-14 public school systems. ·specifically, the test claim legislation focuses on thepayi:p.ent of 
fees by non-union member (or "fair share'') employees to exclusive representative orga:irizations. 
In 1975, the Legislature enacted the Educational Employment Relations Act (EERA).1 In doing 
so, the Legislature sought to "promote the improvement of personnel management and -
employer-employee relations within the public school systems in the State ofCalifornia."2 This 
policy, aimed at furthering the public interest in "maintaining the continuity and quality of 
educational services."3 _ -

The BERA imposes on school districts the duty to ''meet and negotiate" With .an employee 
organization selected as the exclusive representative of an employee bargaining unit on matters 
within the scope of representation. 4 The scope of representation is limited to "matters relating to 
wages, hours of employment, and other terms and 'conditions of employment."5 The BERA 
_explicitly includes "organizatiorial. security'' within the scope of representation. 6 

1 Statutes 1975, chapter 961. Pursuant to Government Code section 3541.3, subdivision (g), the 
Public Employment Relations Board (PERB) is vested with the authority to "adopt. .. rules and 

· regulations to _carry out the provisions and effectuate the purposes and policies" of the BERA. 
(Government Code sections 3540 et seq.~. Accordingly, in Code of Regulations, title 8, section 
32001, subdivision (c), PERB has declared that "'[s)chool district' as used in the BERA means a· 
school district of any kind or class, including any public community college district, within the 
state''). 
2 Government Code section 3540. 
3 San Diego Teachers ~sn. v. Superior Court (1979) 24 Cal.3d 1, 11. 
4 Government Code section 3543.3. -
5 Government Code section 3543.2. 
6 Former Government Codesection 3546 provided that "organizational security ... shall be.within 
the scope ofrepresentation." (Stats. 1975, ch. 961, § 2). In 2000, former Government Code 
section 3546 was repealed (Stats. 2000, ch. 893), but similar language was added via tb.e same 
bill to Government Code section 3540.1, subdivi~inn (i), which now provides that 
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Government Code section 3540.1, subdivision (i), provides two definitions for "organizational 
security." The :first describes organizational security as: · 

[a)n arrangement pursuant to which a public school employee may decide 
whether or not to join an employee organization, but which requires him or her, as 
a condition of continued employment, if he or she does join, to maintain his or her 

. membership in good iitanding for the duration of the written agreement ... 

Thus, such an arrangement would provide that once an employee organization has been selected 
by an employee bargaining unit as exclusive representative, each employee has the option of 
either joining or not joining the employee organization. 

Alternatively, the second definition describes organizational security as: 

[a)n arrangement that requires an employee, as a condition of continued 
· empl9yment, either to join the recognized or certified employee organization, or 

to pay the organization a service fee in an amount not to ex:ceed the standard 
initiation fee, periodic dues, and general assessments of the organization for the 
duration of the agreement. .. 

This type of organiZational security arrangement dictates that an employee in a bargainiiig unit 
for which an employee organization has been selected as exclusive representative must either (a) 
join the employee organization, or (b) pay·such organization a service fee or agency fee 
arrangement The BERA explicitly declares that the "employee organization recognized or 
certified as the exclusive representative for the purpose of meeting and negotiating shall fairly 
represent each and every employee in the appropriate unit. "7 

Under prior law, organizational security arrangements were subject to the collective bargaining 
process. Statutes 2000, chapter 893 created a statutory organizational security arrangement -
removing the basic issue from the bargaining process. 

Claimant's Position 

Claimant, Clovis Unified School District, filed a test claim on June 27, 2001, alleging 
Government Code sections 3543 and 3546, as amended by Statutes 2000, chapter 893, impose 
reimbursable state-mandated activities on K-14 school districts for activities including 
establishing and implementing payroll procedures for collecting fair share service fees, and 
remitting the fees to the certified employee organization. Claimant alleges a new activity to: 
"Draft; approve and distribute an appropriate and n_eutral notice to existing non-member 
employees and new employees, which explains the additional payroll deduction for 'fair share 
services fees' for non-member employees of a certified employee organization." 

Additionally, claimant alleges that Government Code section 3546.3 as added by Statutes 1980, 
chapter 816, requires school districts to "Establish and implement procedures to determine which 
employees claim a conscientious objection to the withholding of 'fair share services fees,"' and 

"'Organiz.ational security' is within the s·cope of representation .... " 
7 Government Code section 3544.9. 
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• 

• 

• 

establish and implement payroll procedures to prevent autonili.tic deductions from the wages of 
iru.ch conscientious objectors. 

Claimant also alleges the California Code of Regulations, title 8, sections 34030 end 34055, 
requires K-14 school districts, within 20 days of a filed petition to rescind or reinstate the 
collective bargaining agreement, file with the regional office of the Public Employment 
Relations Board (PERB) an alphabetical list containing the names and job titles or classifications 
of the persons emplOyed in the unit as of the last date of the payroll period immediately 
preceding the date the petition, mid ~blish n~ payroll procedures, as needed .. 

On May 15, 2002, claiinant filed a test claim amendment alleging the following reimbursable 
state-mandated activities from amendments by Statutes 2001, chapter 805: 

• E~tablish procedures and thereafter implement such procedures to verify, at least 
annually, that payments to nonreligious, nonlabor charitable organizations have 
been made by employees who have claimed conscientious objections pursuant to 
Govemment Code section 3546.3. · 

• Adjust payroll withholdings for rebates or withholding reductions for that portion 
of fair share service fees that are not germane to the employee organization 

·function as the exclusive bargaining representative when so detennined pursuant 
to regulations adopted by PERB, pursuant to Government Code section 3546, 
subdivision (a). 

•· Take any and all necessary actions, when necessary, to recover reasonable legal 
fees, legal costs and settlement or judgment liabilities from the recognized 
employee organization, arising from any court or administrative action relating to 
the school district's compliance with the section pursuant to Government Code 

· section 3546, subdivision (e); · 

• . Provide the exclusive representative of a public school employee a list of home 
addresses for each employee of a bargaining unit, regardless of when the 
employees commenced employment, and periodically update and correct the list 
to reflect changes of address, additions for nevir employees and deletions of ' 
fonner employees, pursuant to Government Code section 3546, subdivision (f). 

· Claimant's complete, detailed allegations are found in the Amendment to the Test Claim Filing, 
pages five through nine, received May 15, 2002. 

Claimant filed comments on the draft the· Commission analysis on October 31, 2005. The 
substantive comments will be summarized in the analysis below. 

Department of Finance's Position 

Department of Finance filed c0mments on August 3, 2001, and July 30, 2002~ addressing the 
allegations stated in the test claim and subsequent amendment. Regarding claimant's allc:gations 
that the test claim legislation mandates a variety of activities involving the establishment and 
maintenance of payroll procedures to account for deducting fair share service fees and 
transmitting those fees to the employee organization, Department of Finance contends that public 
school employers who did not negotiate and implement organizational security arrangements 
prior to the enactment of Statutes 2000, chapter 893 are justified in claimlllg mandated casts. 
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However, those employers who did negotiate and implement organizational secuP.ty .-
arrangements prior to the enactment of Statutes 2000, chapter 893 are not justified in making 
similar claims for reimbursement. Department of Finance argues that those employers who did 
negotiate and implement such arrangements prior to the 2000 amendments "would presumably 
have already established" such pa}Toll procedures and those employers should not "be 
reimbursed for costs they voluntarily incurred." 

Department of Finance has similar argument.a regarding claimant's allegations on costs .incurred 
in complying with PERB 's regulations in the event a petition to rescind or reinstate an 
organizational security arrangement is filed. 

Regarding claimant's allegation that it must draft notices explaining the fee deductions to 
employees paying fair share service fees~ Department of Finance argues that no such mandate 
exists. Department of Finance relies on California Code of Regulations, title 8, s~tion 32992 
which provides that each employee "required to pay an agency fee shall _receive written notice 
from the exclusive representative" regarding the fee deduction . 

. . Likewise, responding to claimant's allegation that it must incur costs in taking the necessary 
actions in recovering legal fees from· an exclusive representative under Govemment Code section 
3546, subdivision (e), Department of Finance asserts that the subdivision, by it.s plain language, 
does not impose any duties on the public school employer. 

Department of Finance's other comments and arguments will be addressed in the analysis below, 
where pertinent. 8 

. . · · . 

r. Claimant argues that the Department of Finance's comments are "incompetent" and should be 
stricken froµi the record since they do not comply with se.ction 1183 .02, subdivision ( d); of the 
Commission's regulations. That regulation requires written responses to be signed at the end of 
the document, under penalty of perjury by an authorized iepresentative of the state agency, with· 
the declaration that it is true and complete to the best of the representative's personal knowledge, 
information, or belief. The claimant contends that the Department ofFinance'·s response "is · 
signed without certification" and the declaration attached to the response "simply sti.pulate[s] to 
the accuracy of the citations oflaw in the test claim." (Claimant's comments to draft the 
Commission analysis, page 1-2.) 

Determining whether a statute or executive order constitutes a reimbursable state-mandated · 
program within the meaning of article XIII B, section 6 of the California Constitution is a pure 
qilesti.on oflaw. (City of Jose, supra, 45 Cal.App.4thatp. 1817; County of San Diego, supra, 15 
Cal.4th at p. 109). Thus, any factual allegations raised by a party, including the· D6?a:tment of· 
Finance, regarding how a program is implemented is not relied upon by the Comnuss1on at the 
test claim: phase when recommending whether en entity is entitled to reimbursement und~ ~cle 
XIlI B section 6. The Departtnent' s response contains comments on whether the CoIIlIIllss1on 
should approve this test claim and is, therefore, not stricken from the administrative record. 
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Callfornia Community Colleges Chancellor's OfilCe Posttlon 
The California Community Colleges Chancellor's Office ("Chancellor's Office'') filed comments 
regarding this test claini on July 30, 2001. The Chancellor's Office begins by noting that 
community colleges are subject to PERB'sjurisdiction. Seeondly, looking to the statutes 
regarding organizational security, the Chancellor's Office believes that ''the provisions of 
Government Code [sections] 3 540 .i and 3 546 and the related implementing regulations in the 
Code of Regulations impose a mandate of specific tasks for community college district the 
Commission." 

- The Chancellor's Office concludeB by stating that no funds have been appropriated for costs 
incurred in performing these activities, and that none of the provisions of Government Code 
section l7556 apply to cominUnity colleges "complying with the mandate." 

FINDINGS 
The courts have found that article xm B, section 6, of the Califomia Constitution9 reco~es 
the state constitutional restrictions on the powers of local -government to tax and spend. "Its · 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles xm: A and xm: B 
impose."11 A test claim statute or executive order·may impose a reimbuniable state-mandated 
program if it orders or ccimmands a local agency or school district to engage in an activity or 
task. 12 In addition, the required activity or task must be new, constituting a ''new program," or it 

. must create a ''higher level of service" over the previously required level of service. 13 

The courts have defined a ''program" subject to article XIII B, section 6, of the California 
·Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements-on local agencies· or school districts to implement a state 

-
9 Article XIII B, section 6, subdivision (a), provides:· (a) Whenever the Legislature or any state 
agency mandates a new program or higher level of service on any local government, the state 
·shall provide a subvention of funds to reimburse that local government for the costs of the 
program or increased level of service, .except that the Legislature may, but need not, provide a 
subventiqn of funds for the following mandates: (I) Legislative mandates requested by the local 
agency affected. (2) Legislation defining a new crime or changing an existing definition of a 
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or 
regulations initially implementing legislation enacted prior to January 1, 1975. 
10 Department of Finance v. Commission on State Mandates (Kem High School Dist.) (2003) 30 
Cal.4th 727, 735. 

ll County of San Diego v. State ~f California (1997) 15 Cal.4th 68, 81 (County of San Diego). 
12 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App3d 155, 174. 
13 San Diego Unified School Dist. v. Commission on State Mandates (2004) 3.3 Cal.4th 859, 878, _ 
(San Diego Unified School Dist.); Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 
830, 835 (Lucia Mar). -
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policy, but. does not apply generally to all residents and entities in the state.14 To detemrine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the le~ requirements in effect immediately before the enactment of the test claim 
legislation. s A '.'higher level of service" oceurs when the new "requirements were intended to 
provide 11.il enhanced service to the public."16 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state. 17 · 

The Commission is vested with exclusive .authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.18 In making its · 
decisions, the Commission must strictly construe article XIII· B, section 6, and not apply .it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on fimding 
priorities. " 19 

. 

Issue 1: Is the test claim legislation subject to article XIII B, section 6, of the 
California Constitution? · 

Government Code Section 3543: 

Government Code section 3543 was rewritten by Statutes 2000, chapter 893. Statutes 2001, 
chapter 805 amended one sentence, as indicated by underline below: 

(a) Public school employees shall have the right to form, join, and participate in 
·the activities of employ'ee organizations of their own choosing for the purpose of 
representation on all matters of employer-employee relations. If the exclusive 
representative of a unit provides notification. as specified by subdivision (a) of 
Section 3546, public school employees who are in a unit for which an exclusive 
representative has been selected, shall be required, as a condition .cjf continued 
employment, to join the recognized employee organization or to pay the 
organization a fair share services fee, as required by Section 3546. Ifa majority 

14 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; see also Lucia Mar, supra, 
44 Cal.3d 830, 835.) 
15 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
16 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
17 County of Fremo v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections 
17514 and 17556. 
18 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551and17552. · · 
19 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817 (City of San Jose). 
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of the members of a bargaining unit rescind that arrangement, either of the 
following options shall be applicable: . 

( 1) The recognized employee organization may petition for the reinstatement of 
the arrangement described in subdivision (a) of Section 3 546 pursuant to the 
procedures in paragraph (2) of subdivision (d) of Section 3546. · 

(2) The employees may negotiate either of the two forms of organizational 
security described in subdivision (i) ofSection 3540.1. 

(b) Any employee may at any ti.me present grievances to his or her employer, and 
have such griev.ances adjusted, without the intervention of the exclusive 
representative; as long as the adjustment is reached prior to arbitration pursuant to 
Sections 3548.5, 3548.6, 3548.7, and 3548.8 and the adjustment is not 
inconsistent with the terms of a written agreement then in effect; provided that 
the public school employer shall not agree to a resolution 'of the grievance until 
the exclusive representative has received a copy of the grievance and the proposed 
resolution. and has been given the opportunity to file a response. 

Before the amendment in 2000, prior law provided: "Public school employees shall have the 
right to form, join, and participate in the activities of employee organizations of their own 
choosing for the purpose of representation on all matters of erµployer-employee relations. Public 
school ·employees shall Rlso have the right to refuse to join or participate in the a,ctiviti.es of 
employee .organizations and shall have the right to represent themselves individually in their· 
employment relations with the public school employer, except that once, the employees in an 
appropriate unit have selected an exclusive representative and it has been recognized pursuant to 
Section 3544.1 or certified pursuant to Section 3544.7, no employee in that unit may meet and 
negotiate with the public school employer." Current subdivision (b) is identical to prior law. 

In order to be subject to article xm B, section 6, of the California Constitution, the test claim 
legislation must impose a state-mandated activity on a local agency or school district.2° Courts 

·have adopted a "strict construction" interpretation of article XIlI B, s~ction 6.21 Consistent With 
this narrow interpretation, the term "mandate" has been construed according to its commonly 
understood meaning as an "order" or "comniand.''22 Thus, the test claim legislation must require 
a local government entity to perfonn an activity in order to fall within the scope of article XIII B, 
section 6. · 

According to the well-settled rules of statutory construction, an examination of a statute claimed 
to constitute a reimbursable state mandate begins with the plain language of the statute, and 
'.'where the language is clear there iS no room for interpretati6n. "23 Where the Legislature has 
not found it appropriate to include express requirements in a statute, it is inappropriate for a court 

20 Kern High School Dist., supra, 30 Cal.4th 727, 740. 
21 City of San Jose, supra, 45 Cal.App.4th 1802, 1816-17. 
22 Long Beach Unified School Dist., supra, 225 Cal.App.3d 155, 174. · e 23 City of Mercedv. State of California (1984) 153 Cal.App.3d 777. 
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to write such requirements into the statute.24 The courts have noted that "[w]e cannot ... read a 
mandate into language which is plainly discretionary.'.25 · · 

Beginning with the plain language of section 3543, subdivision (a), there is no activity imposed 
on the public school employer. While public school employees "shall be required" to either join 
the employee organization selected by the unit as.exclusive representative or to pay such 
organization a service fee, there is nothing in the language of section 3543, subdivision (a), 
imposing upon the public school employer the obligation to perlorm any activities. 

Government Code section 3543, subdivision (a), by its plain language, fails to impose any 
activities on school districts. Section 3543, subdivision (b), contains the same language found in 
former section 3543 and therefore is not new, nor does the plain language of subdivision (b) 
impose any duties upon school districts. Accordingly, the Commission finds that Government 
Code secticin 3543 is not subject to article xm B, section 6, of the California Constitution. 

' ' 

Government Code Section 3546.3: 

Government Code section 3546.3 was added by Statutes 1980, chapter 816, as follows: 

Notwithstanding subdivision (i) of Section 3540.1, Section 3546, or any other 
provision of this chapter, any employee who is a member of a religious body 
whose traditional tenets or teachings include objections to joining or :finaricially · 
supporting employee organizations shall not be ·required to join, maintain 
membership in, or financially support any employee organization as a condition 
of employment; except that such employee may be required, in lieu of a service 
fee, to pay sums equal to such service fee either to a nonreligious, nonlabor 
organization, charitable fund exempt from taxation under Section 50.l(c) (3) of 
Title 26 of the Internal. Revenue Code, chosen by such employee from a list of at 
least three such funds, designated in the organizational security arrangement, or if 
the arrangement fails to designate wch funds, then to any such fund chosen by the 
employee. Either the employee organization or the public school employer may 
require that proof of such payments be made on an annual basis to the·public · 
school employer as a condition of continued exemption from the requirement of 
financial support to the recognized employee organization. H such empioyee who 
holds conscientious objections pursuant to this section requests the employee 
organization to use the. grievance procedure or arbitration procedure on the 
employee's behalf, the employee organization is authorized to charg~ the 
employee for the reasonable cost of using such procedure. 

Claimant asserts that section 3546.3 requires school districts to establish and maintain 
procedures for determining which employees may claim a conscientious objection, establish 
procedures to ensure that fair. share service fee deductions are not made from the wages Of those 
employees claiming such objections, and to establish procedures to ensure, at least annually, that 
those employees are making payments to charitable organizations in lieu of service fee 
deductions. Claimant asserts that if section 3546.3 was determined to not impose any state-

24 Whitcomb Hotel, Inc. v. California Employment Commission (1944) 24 Cal.App.2d 753, 757. 

25 City of San Jose, supra, 45 Cal.App.4th 1802, 1816. 
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mandated activities on school districts, then it must also be interpreted that "there is no 
requirement for religious objectors to pay any sum of money to either their employee 
organization or the specified alternative approved organizations.'.u . . 

Department of Finance, in its August 3, 2001 comments, argues that school districts that 
negotiated and implemented organizational securitY arrangements prior to the enactment of the 
2000 amendments are not justified in claiming mandated costs, butthat school districts that did 
not negotiate such arrangements are justiiied in claiming mandated costs. Department of 
Finance's. position is grounded in the discretionary nature of the collective bargaining process, 
and that employen; who negotiated organizational security llITBilgements prior to the enactment 

· of the 2000 amendments should not ''be reimbursed for costs they voluntarily incw:red."27 

For the reasons below, the Commission finds that Government Code section 3546.3 is not 
subject to article XIIl B, section 6, of the California Constitution because section 3546.3 does not 
impose ilny Btate-mand8ted activities on school districts. 

In order to be subject to article XIIl B, section 6, of the California Constitution, the test claim 
legislation must impose a state-mandated activity on a local agency or school district.28 Courts 
have adopted a "strict construction" interpretation of article XIIl B, section 6.29 Consistent with 
this narrow interpretation, the term "mandate" has been construed according to its commonly . 
understood meaning 88 an "order" or "command. "30 Thus, the test claim legislation must require 
a local· government entity to perform an activity in order to fall within the scope of article XIlI B, 
section 6. · 

According to the well~settled rules of statutory construction, an examination of a statute claimed 
to constitute a reimbursable state mandate begins with the plain language of the statute, and 
"where the language is clear there is no room for interpretation."31 Where the Legislature has 
not found it appropriate to include express i:.equirements in a statute, it is. inappropriate for a court 
to write such requirements into the statute. 32 The courts have noted that "[ w )e cannot ... read a 
mandate into language which is plainly discretionary."33 

Just 88 discussed above regarding Government Code section 3543, the plain language of 
Government Code section 3546.3 is also discretionary. Section 3546.3 states only that an 
employee holding a coriscientious objection to joining or financially supporting iln employee 
organization "may be required" to make payments to a nonreligious, nonlabor, charitable 
organization in lieu of paying a fair share service fee to such organization. (Emphasis added). 

26 Claimant's comments to draft the Commission analysis, page 3. 
27 Department of Finance, August 3, 2001 Comments, page 3. 
28 Kem High School Dist., supra, 30 Cal.4th 727, 740. 
29 City of San Jose, supra, 45Cal.App.4th1802, 1816-17. 
30 Long Beach Unified School Dist., supra, 225 Cal.App.3d 155, 174 .. 

. 
31 City of Merced, supra, 153 Cal.App.3d 777. 
32 Whitcomb Hotel, Inc., supra, 24 Cal.App.2d 753, 757. e 33 City of San Jose, supra, 45 Cal.App.4th 1802, 1816. 
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Section 3546,3 does not impose any obligation on school districts. Section 3546.3 provides that 
"[ e] ither the employee organization or the public school employer may require that proof of such 
payments be made on an annual basis." (Emphasis added). Section 3546.3, by its plain meaning, 
does not require or command school districts to perform an activity. Accordirigly, the . 
Commission finds that Government Code section 3546.3 is nof subject to article XIIl B, section 
6, of the Califomia Constitution. 

. Remaining Test Claim Legislation: 

· In order for the remaining test claim legislation tO be subject to article XIII B, section 6 of the 
California Constitution, the legislation must constitute a ''program." Government Code section 
3 546 provides, in pert, that ''the employer shall deduct the amount of the fair share service foe 
authorized by this ilectioi:J. from the wages and salary of the employee and pay that amount to the 
employee organiz.ation," and that "[t]he employer of a public school employee shall provide the 
exclusive representative of a public employee with the home address of each metnber of a 
bargaining unit .... " California Code of Regulations, title 8, sections 34030 and 34055 require 
that a school district employer file an alphabetical list contairiing the names and job titles or 
classifications of the persons employed in the unit within 20 days after a petition is filed to 
rescind or reinstate an organizational security ar.rangement. 

In County of Los Angeles v. State of California, the California Supreme Court defined the word 
"program" within the meaning of article XIII B, section 6 as one that carries out the 
governmental function of providing a service to the public, or laws which, to implement a state 
policy, impose unique requirements on local governments and do not apply generally to all 
residents and entities in the state.34 The court has held·that only one of these findings is 
necessary. 35 

Department of Finance asserts that Government Code section 3546, subdivision(~). as it relates 
to rebates and reductions to the faii share service fee do not constitute a program because it 
neither provides a service to the public nor qualifies as a function unique to government.al 
entities. Department of Finance claims thatthe United States Supreme Court's holding in 
Communication Workers v. Beck (1988) 487 U.S. 735, which addresses fair share service fees, 
applies ti> both private and public employees. The Court in Beck l.nterpreted and applied the 
provisions of the National Labor Relations Act (NLRA). However, the NLRA by its own terms 
expressly excludes public employees from its coverage. Section 2, subdivision (2), of the NI.RA 
(29 U.S.C. § 152(2)) provides, in pertinent part, that "[t]he term 'employer' ... shall not 
include ... any State or political subdivision thereof ... " Furthermore, section 2, subdivision (3 ), 
of the NLRA (29 U.S.C. § 152(3)) provides that "[t]he term 'employee' ... shall not include any 
individual employed ... by any ... person who is not an employer as herein defined. "

36 

34 County of Los Angeles, supra, 43 Cal.3d at page 56. 
35 Carmel Valle]; Fire Protection Dist. v. State of California (1987) 190 Cal.App.3~ 521, 537. 
36 See Carmen v. San Francisco Unified School District (1997) 982 F.Supp. 1396, 1409 
(concluding that "school districts are considered 'political subdivisions' of the State of California 
within the meaning of29 U.S.C. § 152(2), and therefore ere exempt from coverage under the 
NLRA''). 
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The Commission finds that Govemm.erit Code section 3546 and California Code of Regulations, 
title 8, sections 34030 and 34055, impose a program within the meaning of article XIIl B, 
section 6 of the California Constitution under the second test, to the extent the test claim 
legislation reqwres school districts to engage in administrative activities solely applicable to 
public school administration. The test claim legislation imposes unique requirements upon 
school districts that do not apply generally to all residents and entities of the state. 

Accordingly, the Commission finds that the remaining test claim legislation constitutes a 
"program" and, thus, may be subject to subvention purswmt to article XIlI B, section 6 of the 
California Constitution ifthe legislation also imposes a new program or higher level of service, 

. and costs mandated by the state: 

Issue 2: Does the remaining test claim legislation impose a new program or higher 
level of service on school districts within the meaning of article XIIl B, 
section 6 of the California Constitution, and Impose "costs mandated by the 
state" within the meaning of Government Code sections 17514 and 17556? 

Test claim legislation imposes a new progiam or higher level of service within an existing 
prograrii when it compels a local agency or school district to perform activities not previously . 
required. 37 The courts have defined a "higher level of service" in conjunction with the phrase 
"new program" to give the subvention requirement of article xm B, section 6 meaning. 
Accoromgly, "it is apparent that the rubvention requirement for increased or higher level of 
service is directed to state-mandated increases in the services provided by local agencies in 
existii:J.gprograms."38 A statute or·executive order imposes a reimbursable "higher level of 
service" when the statute or executive order, as compared. to the legal requirements in effect 
immediately before the enactment of the test claim legislation, increases the actual level of . 
governmental service provided in the existing program. 39 . . · . · 

Government Code Section 3546:· 

Govetnment Code section 3546, as enacted by Statutes 2000, chapter 893, and amended by · 
Statutes 2001, chapter 805,40 follows: · . 

(a) Notwithstanding any other provision oflaw, upon receiving notice from the 
exclusive representative of a public.school employee who is in a unit for which an 
exclusive representative has been selected pursuant to this chapter, the employer 
shall deduct the amount of the fair share service fee authorized by thi.s section 
from the wages and salary of the employee and pay that amount to the employee 
organization. Thereafter, the employee shall, as a condition of continued 

·employment, be required either to }oin the recognized employee organization or 

37 Lucia Mar Unified School Di.st., supra, 44 Cal.3d 830, 836. 
38 County of Los Angeles, supra, 43 Cal.3d 46, 56; San Diego Unified School Di.strict, supra, 33 
Cal.4th 859, 874. . 
39 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. . e 40 Reworded subdivision (a), and added subdivisions (e) and (f). · 
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pay the fair share service fee. The amount of the fee shall not exceed the dues 
that are payable by members of the employee organization, and shall cover the 
cost of negotiation, contract administration, and other activities cifthe employee · 
organization that are germane to it.s functions as the exclusive bargaining · 
representative. Agency fee payers shall have the right, pursuant to regulations 
adopted by the Public Employment Relations Board, to receive a rebate or fee 
reduction upon request, . of that portion of their fee that is not devoted to the cost 
of negotiations, contract administration, and other activities of the employee 
organization that are germane to its function as the exclusive bargaining 
representative. 

(b) The cost.s covered by the fee under this section may include, but shall not 
necessarily be limited to, the cost oflobbying activities designed to foster 
collective bargaining negotiations and contract administration, or to secure for the 
represented employees advantages in wages, hours, and other conditions of 
employment in addition to those secured through meeting and negotiating with . 
the employer. 

(c) The arrangement described in subdivision (a) shall remain in effect unless it is 
rescinded pursuant to subdivision (d). The employer shall remain neutral, and 
shall not participate in any election conducted under this section unless required 
to do so by the board. 

(d)(l) The arrangement described in subdivision (a) may be rescinded by a 
· majority vote of all the employees in the negotiating unit subject to that 
arrangement, if a request for a vote is suppgrted by a petition containing 30 
percent of the employees in the negotiating unit, the signatures are obtained in one · 
academic year. There shall not be more than oiie vote taken during the term of 
any collective bargaining agreement in effect on or after January 1, 2001. 

(2) If the arrangement described in subdivision (a) is rescinded pursuant to 
paragraph ( l), a majority of all employees in' the negotiating unit may request that 
the arrangement be reinstated. That request shall be submitted to the boaro along 
with a petition containing the signatures of at least 30 percent of the employees in · 
the negotiating unl.t. The vote shall be condllcted at the worksite by secret ballot, 
and shall be conducted no sooner than one year after the rescission of the 
arrangement under this subdivision. 

(3) If the board determines that the epprppria.tC number of signatures have been 
collected, it shall conduct the vote to rescind or reinstate in a manner that it shall 
prescribe in accordance with this subdivision. 

( 4) The cost of conducting an election under this subdivision to reinstate the 
organizational security arrangement shall be borne by the petitioning party and 
the cost of conducting an election to rescind the arrangement shall be borne by the 
board. 

(e) The recognized employee organization shall indemnify and hold the public 
school employer harmless against any reasonable legal fees, legal costs, and 
settlement or judgment liability arising from any court or administrative ~ction 
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relating to tJ;e schoo_l district's compliance with this section. The recognized 
employee orgllllizati.on shall have the exclusive XWit to determine whether any 
such action or proceeding shall or shall not be compromised, resisted, defended, 
tried, or appealed. This indemnification and hold harmless duty shall not apply to 
actions related to compliance with this section brought by the exclusive 
representative of district employees againstthe public school employer. 

(f) The employer of a public school employee shall provide the exclusive 
representative of a pUblic employee with the home address of each member of a 
bargaining unit, regardless of wheri. thilt employee commences employment, so 
that the exclusive representative can comply with the notifieation requirements set 
forth by the United States Supreme Court in Chicago Teachers Union v. Hudson 
(1986) 89 L.Ed. 2d232. (Emphasis added.) 

The test claim allegations regarding Government Code section 3546 will be analyzed in order of 
subdivision below. 

Government Code Section 3546. Subdivision (a): 

Claimant alleges that subdivision (a) of Government Code section 3546 constitutes a 
reimbursable state mandate in two respects by requiring school districts t_o (1) establish, 
impl~ent, maintain and update payroll procedures to determine those employees from wJ:i.ose 
paychecks service fees-must be deducted, and to make !IUCb. deductions and transmit those fees to 
the employee organiz.ati.on; (2) "adjust payroll withholdings for rebates or withholding 
redllctions" pursuant to the rebate or fee reduction provision of subdivision (a); and (3) provide 
notice to employees explaining the payroll deduction for the fair share service fees. 

Department of Finance agrees that subdivision (a) requires school districts to deduct service fees 
from the wages of its employees; and then transmit those fees to the employee organization. 
However, Department of Finance also argues that those school districts that did establish 
organizational security arrangements prior to the enactment of the test claim legislation are not 
justified in claiming any mandated costs because those districts voluntarily chose to incur such 
costs, ·and so nothing new is mandated upon them by the test claim legislation. The Commission 
disagrees. Government Code section 17565 clearly provides that: "Ha local agency or a school 
district, at its option, has been incurring costs which are subsequently mandated by the state, the 
state shall reimburse the local agency or school district for those costs incurred after the 

. operative date ofthe mandate." 

Department of Finance also argues that the rebate and fee reduction provision imposes no 
activities on school districts. Department of Finance asserts that PERB's regulations squarely 
place the burden of issuing fee rebates to employees on the employee organization. 

Undei- prior law, a school district could voluntarily enter into organizational security 
arrangements with an employee organization. Organizational security has been within the· scope 
of representation since the BERA' s enactment. 41 This results in a duty upon the school district to 

41 Former Government Code section 3546 (added by Stats. 1975; ch. 961, and repealed by Stats. 
2000, ch. 893); Gov. Code,§ 3540.1, subd. (i) (as amended by Stats. 2000, ch. 893). 
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meet and negotiate in good faith with the exclusive representative upon request.42 Prior to the 
2000 amendments, the BERA, while imposing a duty to bargain, did not compel the parties to 
reach agreement.on organizational security. Thus, any agreement ultimately reached through the . 
bargaining.process was entered into voluntarily by both sides. 

Government Code section 3546, sub.division (a), requires what was once voluntary. 
Section 3546, subdivision (a), bypasses the discretion of a school district, and instead compels 
the district to institute an. organizational security arrangement ''upon receiving notice from the 
exclusive representative." This new requirement that school districts shall implement 
organizational security arrangementS requires school districts to make service fee deductions 
from the wages of employees, and consequently transmit those fees to the employee 
organization. Such fee deductions and payments to the employee organization were never 
required immediately preceding the enactrilent of the test claim legislation, and thu8 impose a 
new program or higher level of service on school districts. · 

In addition, under prior law, certificated and classified employees could pay the service fees 
directly to the certificated or recognized employee organization in lieu of having the school 
district deduct the service fees from the employee's salary or wage order.43 Claimant argues that 
Government Code section 3546, subdivision (a), expressly states that its terms apply 
"notwithstanding any other provision of law." Thus, claimant argues tliat the employee's right to· 
pay the service fee directly~ the employee organization is "nullified." Claimant·contends the 
school districts are now required.to make the service fee deductions from the wages of all 
employees that work in a unit for which an exclusive representative has .been selected and 
tranSmi.t those fees to the employee orgamz.tion.44 

· 

The Commission agrees with claimant. Government Code section 3546, subdivision (a), states 
the following: · 

Notwithstanding any other provision of law, upon receiving notice from tj:J.e 
e:itclusive representative of a public school emI>loyee who is in a unit for which an 
exclusive representative has been selected pursuant to this chapter, the employer 
shall deduct the amount of the fair share service fee authorized by this section 
from the wages and salary of the employee and pay that amount to the employee 
organization. (Emphasis added.) 

The phrase "notwithstanding any other provision oflaw'' has expressly been interpreted by the. 
courts as "an express legislative intent to have the specific statute control despite the existence of 
other law which might otherwise govern." 45 Thus,. any other provision of law that is cont:rarY or _ 
inconsistent with the statute "is subordinated to the latter provision" containing the . 
"notwithstanding" language.46 In this case, the secti.o'.llS in the Education Code allowing the 

42 Government Code section 3543.3. 
43 Education Code sections 45061, 45168, 87834, and 88167. 
44 Claimant's response to draft the Commission analysis, page 4. 
45 People v. Tillman (1999) 73 Cal.App.4th 771, 784-785. 
46 Id. at page 786. 
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employee to directly pay the service fee to the employee organi7lltion is inconsistent with the test 
claim statute that requires, without exception, the employer to deduct the service fee from the 
wages of the emp°loyee that works in a unit for which an exclusive representative has been. . 
selected. Accordiµgly, the Commission finds. that Government Code section· 3456, subdivision . 
(a), imposes a new program or higher level of service by requiring school districts to make 
service fee deductions from the wages of all certificated and classified employees that work in a 
unit for which an exclusive representative has been selected, and transmit those fees to the 
employee organization. 

However, in order to be subject to the subvention requirement of article XIII B, section 6, of the 
California Constitution, the test claim legislation must also impose upon a local agency or school 
district "costs mandated by the state." Government Code section 17514 defines "costs mandated 
by the state" to mean "any increased costs which a local agency or school district is required to 

·incur ... " 

Government Code section 17556 lists several exceptions which preclude the Commission from 
finding costs mandated by the state. Specifically, ''The commission shall not find costs 
mandated by the state, as. defined in Section 17514, in any claim submitted by a local agency or 
school district, if, after a hearing, the commission finds that: ... {d) The local agency or school 
district has the authority to levy service charges, fees, or assessments sufficient to pay for the 
mandated program or increased level of sertjce." · · 

Pllrsuan.t to Education Code sections 45061and87834, K-14.school districts retain·the authority 
to· Jevy the charges necess8ry to cover any costs incurred in making service fee deductions from 
the wages of certificated employees choosing not to join the employee organization. Education 
Code section 45061 applies to elementary and second8ry districts, while Education Code section 
87834 is for coinmunity colleges. Education Code sectian 45061 follows: 

The .governing board of each school district when drawing ari order for the salary or 
wage payment due to a certificated employee of the district shall, with or without 
charge, reduce the order for the payment of service fees to the certified or recogmzed 
organization as required by an organizational seci.irity arrangement between the 
exclusive.representative and a public school employer as provided under Chapter 10.7 
(commencing with Section 3540) ofDivision 4 of Title 1 of the Government Code. 
However, the organizational security arrangement shall provide that any employee 
may pay service fees directly to the certif'ied or recognized employee organization in 
lieu of having such service fees deducted from the salary or wage order. · 

If the employees of a district do not authorize the board to make a deduction to pay 
their pro rata share of the costs of making deductions for the payment of service fees 
to the certified or recognized organization, the board shall Q.educt from the amount 
transmitted to the organization on whose acci>Un.t the paymentS were deducted the 
actual costs, if any, of making the deduction. No charge shall exceed the actual cost 
to the district of.the deduction. These actual costs shall be determined by the board 
and shall include startup and ongoing costs. 

Education Code_ section 87834 is nearly identical, the only difference being that section 87834 
substitutes the words "community college district" for the words "school district" in the first 
sentence of section 45061. As is evident from the plain language of sections 45061 and 87834, 
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school -districts may deduct service fees from the wages of certificared employees "with o; 
without charge." (Emphasis added). 

The language of Government Code section 17556, subdivision (d), is clear and unambiguous. In 
Connell 11. Superior Court (1997) 59 Cal.App.4th 382, 401, the court found that ''the plain 
language of the statute precludes reimbursement where the local agency has the authority, i.e., 
the right or the power, to levy fees sufficient to cover the costs of the state-mandated pro gram.'' 
In making such a determination, the court explicitly rejected the argument that the term 
"authority'' should be construed as meaning "a practical ability in light of surrounding economic 
circumstances. "47 Acoordingly, the focus is not whether a local. agency or school district chooses 
to exercise an: authority to levy service charges or fees, but rather whether such authority. exists 'at 
all.' Section 17556, subdivision ( d), explicitly declares that if the focal agency or school district 
''has the authority" to assess fees,, then the commission shall be.precluded from finding "costs 
mandated by the state." Here, school districts do possess such authority. 

According to the BducatiOn. Code sections, ''No charge shall exceed the actual cost to the district 
of the deduction," but the cos~ for which the governing board is authorized to assess charges 
"shall be determined by the board and shall include startup and ongoing costs." Thus, the school 
district may assess charges for costs it must incur in establishing, maintaining, and adjusting its 
service fee deduction procedures, in addition to transmitting those fees to the employee 
organization. 

Education Code sections 45061 and 87834 provide school districts with "the authority to levy 
service charges, fees, or assessments sufficient to pay for the mandated program," within the · 
meaning of Government Code section 17556, subdivision (d). Accordingly, the Commission 
finds that Government Code section 3546, subdivision (a), does not constitute a reimbursable 
state mandate because the test claim legislation does not impose "costs mandated by the state" as 
to activities regarding certificared employees. 

This same fee authority does not apply for classified employees; Subdivision (b) of both 
Education Code sections 45168 and 88167 (for K-12 districts and community college districts, 
respectively), provide: 

The governing board ofeach [ ] district, when drawing an order for the salary or 
wage payment due to a classified employee of the district may, without charge, 
reduce the order ... for the payment of service fees to the certified or recognized 
organization as required in an organizational security arrangement between the 
exclusive representative and a [ ] district employer as provided under Chapter 
10.7 (commencing with Section 3540) of Division 4 of Title 1 of the Government 
Code. [Emphasis added.] 

Thus, 'the Commission finds that Government Code seCti.on 3546, subdivision (a) imposes a new 
program or higher level of service upon school districts Within the meaning of article XIII B, 
section 6 of the California Constiti.ltioti, and imposes costs mandated by the state pursuant to 
Government Code section 17514, for the following new activity: 

47 Ibid. 
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. • Upon receiving notice from the exclusive representative of a classified public school 
employee who is in a unit for which an exclusive representative has been selected, ~ 
employer shall deduct the amount of the fair share service fee authorized by this section · 
from the wages and salary of the employee and pay that amount to the employee 
organization. 

This activity does not apply for certificated employees; fee authority is available pursuant to 
Education Code sections 45061and87834. · 

Claimant further alleges that Government Code section 3546, subdivision (a), requires school 
districts to make payroll adjustments for service fee dedui:tions to account for fee reductions or 
rebates to which the fee-paying employees may become entitled. Claimant alleges that this . 
activity is mandated since school districts are required to report accurate payroll information to 
their employees and the state and federal govetnments.48 

. 

Government Code section 3546, subdivision (a), recognizes the right of employees paying fair. 
share s~rvice fees "to receive a rebate or fee reduction upon teques~ of that portion of th~ fee'' 
determined to be beyond the permissible scope of the employee. organization's role as exclusive 
bargaining representative. To implement these provisions, PERB regulations require the 
exclusive representative to provide annual notice to nonmembers that are required to pay the fair 
share service fee of the amount 'Of the service fee deduction and the calculation used to arrive at 
the amount of the fee. 49 If the employee disagrees with the amount of the service fee deduction,· 
the eniployee may file an agency fee objection and the exclusive representative is required to 
a.dmiajster an agency fee appeal procedure. so The Commission finds that the requirement' 
imposed.by Government Code section 3546, subdivision (a), on school districts to deduct the 
correct amount from the wages of the employee after receiving notice from the exclusive 
representative of the ·amount, applies when the ageiicy fee objection is resolved and it is 
determined that the employee is entitled to a reduction of future agency fee deductions. 

But there is no mandate in the statutes or regulations plead by the· claimant requiring the school 
district.tQ make payroll adjustments for rebates. Rather, any rebates are paid by the exclusive 
representative. Under PERB regulations, once an agency fee objection is filed, the exclusive . 
representative is required to hold any disputed agency fees in an escrow account for the duration 
of the dispute.s1 Escrowed agency fees that are being challenged shall not be released until after 
there is a.mutual agreement between the agency fee objector and the exclusive representative, or 
an impartial decisionmaker has made s decision.52 Interest at the prevailing rate shall be paid by 
the exclusive representative on all rebated fees. SJ 

48 Claimant's response to draft the Commission analysis, page 5. 
49 California Code of Regulations, title 8, section 32992, subdivision (a). 

·so California Code of Regulations, title 8, section 32994. 

si California Code of Regulations, tltle 8, section 32995, subdivision (a). 
52 California· Code of Regulations, title 8, section 32995, subdivision (b). e SJ California Code of Regulations, title 8, section 32995; subdivision (c). 
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Finally, claimant requests reimbursement to "draft, approve, and. distribute an appropriate and 
neutral notice to existing nonmember employees and new employees which explains the 
additional payroll deduction for 'fair share service fees' for nonmember employees of an 
employee organization." Claimant argues that these activities are "implicit in the legislation" 
and are necessary since the employer is responsible for changes to employee payroll amounts. 
Claimant asserts this activity is required since there is no statutory requirement for the ex.elusive 
representative to provide such notices to employees about these payroll adjustments. 54 Neither 
Government Code section 3546, nor the PERB regulations, reqitire school districO? to provide 

. notice to its employees regarding the service fee deduction. If this test claim is approved, 
however, the Commission can consider claimant's request at the parameters and guidelines stage 
and determine whether the requested activities are a reasonable method of complying with the 

·mandate to deduct the fair share service fee in an amount authori.ied by Government Code 
section 3546.55 . . · · 

Government Code Section 3546. Subdivisions (b) through (e): 

Government Code section 3546, subdivision (b), describes the permissible costs towards which 
an employee organization may apply the fair share service fees. Nothing in the language of 
. subdivision (b ), imposes any activities upon school districts. 

Subdivision (c) provides that the "employer shall remain neutral, and shall not participate in any 
election conducted under this section unless requited to do so by the board." Cla:im8nt alleges · 
that subdivision (c)requjres the public school employer to supply "administrative support'' as 
required· by PERB.56 However, PERB has not enacted any rules or regulations requiring a school 
district's participation in an organizational security election.57 Therefore, subdiviriion (c) does 
not impose any required activities on school districts. 

Government Code section 3546, subdivision (d), contains four subparts. Subdivisions (d)(l) and 
(d)(2) describe the process by which employees in a bargaining unit may either rescind or 
reinstate, respectively, an organizational security arrangement. Such a process includes the 
submission of a petition to PERB and a consequent election among the employeesjfthe petition 
meets PERE' s requirements as promulgated by its regulations. Claimant alleges that 
subdivisions (d)(l) and (d)(2) require school districts tO adjust payroll procedures when the 
organizational security arrangement is rescinded or reinstated to comply with the requirement to 
deduct fair share service fees in the appropriate amount from the employee salaries. Government 
.Code section 3546, subdivisions (d)(l) and (d)(2), however, do not impose any state-mandated 

54 Claimant's respoxise to draft the Commission analysis, pages 5 and 6. 
55 California Code of Regulations, title 2, section 1183.1, subdivision (a)(4). 
56 First Amendment to the Test Claim, page 6; claimant's response to draft the Commission 
analysis, page 6. 
57 See California Code of Regulations, title 8, division 3, chapter 2, subchapter 2 for PERB 's 
regulations governing organizational seciirity arranirem.ents under the BERA. 
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activities on school districts and, therefore, reimbursement is not required to comply with these 
su.bdivisions.58 · 

Subdivision ( d)(3) provides that PBRB shall conduct a ·vote to either rescind or reinstate an 
organizational security arrangement if the required number of employee signatures on a petjti.on 
have been collected. Claimant alleges that subdivision (d)(3) requires school districts to "supply 
any required administrative support as may be required by PERB."5~ Claimant asserts that "it 
can be reasonably anticipated that if, for example, the Board determines that the appropriate 
number of signatures have not been collected, there may be. some inquiry as to the content of the 
list of employees the school district is required to provide to PERB pursuant to Title 8, CCR, 
Sections 34030 and 34055.'.i;o_ Government Code section 3546, subdivision (d)(3), however, 
does not requir~ anything of school districts, thus any mandated activities related to this 
subdivision would only arise from an executive order. No such executive order is included in . 
this test claim, therefore no :findings can be made that school districtB have reimbursable state
mandated costs to supply administrative support to PERB .. 

Subdivision ( d)( 4) states that the costs of conducting an election to rescind an organizational 
security arrangement "shall be borne by the board," while the costs in an election to rescind 
"shall be borne by the petitioning party." The Commission finds that nothing in the plain 
language of section 3546, subdivision ( d)( 4), requires school districts to perform any activities. 

Finally, Government Code section 3546; subdivision (e), requires that the "recognized employee· 
organization shall indemnify and hold the public school employer harmless against any · 
reasolil.able legal fees, legal costs, and settlement or judgment liability arising from any court or 
administrative action relating to the school district's compliance with this section." 

Claimant argues that subdivision (e) requires school districts to take any and all necessary 
actions ... to recover reasonable legal fees ... from the recognized employee organization. "61 

Claimant also contends that "the right to indemnification stems from this subdivision and the 
cause0of civil action which may result in the indernriification of the school distri~t arises from 
this code section, thus making its a source of costs mandated by the sta.te."62 Department of 
Finance rebuts this argument by asserting that the plain language of subdivision (e) does not 
impose any activities on school districts. 

58 The requirement for school districtB to deduct the fair share service fees from employee wages 
in the appropriate amount is mandated by Government Code section 3546, subdiviBion (a), and 
not siibdivision ( d). Thus, the requested activity to ·adjust payroll procedures to the reflect the 

. amount required to be deducted from an employee's salary because of a rescission or , 
reinstatement of the organiiational security amuigement may be considered by the Commission 
as a reasonable method of complying with Government Code section 35.46, subdiyision {a), at 
the parameters and guidelines stage. (Cal. Code Regs., tit. 2, § U83.1, subd. (a)(4).) 
59 First Amendment to the Test Claim, page 6 .. 
6° Claimant's response to draft the Commission analysis, page 6. 
61 First Amendment to the Test Claim, page 8. e 62 Claimant's response tci draft the Commission analysis, page 7. 
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The Commission 'finds that the plain Iangiiage of subdivision ( e) does not impose any duties on 
school districts. Rather, subdivision (e) imposes a requirement on the employee organization to 
indemnify and hold harmless a school district for any.legal expenses incurred in complying with 
implementing an organizational security arrangement. !fa school district asserts its legal right to 
indemnification,. that action is a decision of the school district and not a mandate by the state. 

Accordingly, the Commission finds that Goveminent Code section 3546, subdivisions (b), (c), 
(d), and (e) do not mandate a program, or impose a new program or higher level of service upon 
school districts within the meaning of article XIII B, section 6, of the California Constitution. 

Government Code Section 3546. Subdivision (fl: 

Statutes 2001, chapter 805 added subdivision (f) to Government Code section 3546 "so that the 
exclusive representative can comply with the notification requirements set forth by the United 
States Supreme Court in Chicago Teachers Union v. Hudson (1986) 89 L.Ed. 2d 232." 

Claimant asserts that Government Code section 3546, subdivision (f) imposes a state-mandated 
activity on school districts for providing a list of employee home addresses to the exclusive 
representative. Department of Finance, on the other hand, claims that the activity "consists of 
pi'oducini§ a report which should readily be available through the school district's payroll · · 
system," and that any cos.ts incurred by the claimant in providing such a list are de minimis, and 
should therefore not be reimbursable because claimant'~ costs would be unlikely to reach the 
threshold for a claim. 

Government Code section 3546, subdivision (f) requires school districts to file a list of employee· 
home addresses with an employee organization selected by an employee bargaining unit to act as 
exclusive representative. Prior to the enactment of. 
Statutes 2001, chapter 805, no statutory or regulatory requirement obligated a school district to 
provide a list of home addresses to the exclusive representative. The requirements imposed upon 
school districts by Government Code section 3546, subdivision (f), impose a new program or 
higher level of service within the meaning of article XIII B, section 6, of the California· 
Constitution for the followirig new activity: 

• School district employers of a public school employee shall provide the exclusive 
representative of a publl.c employee with the home address of each member of a 
bargaining unit. 

Government Code section 3 546, subdivision (f), also imposes "costs mandated by the state" 
upon school districts as defined in Government Code section 17514. Government Code 
section 17556, states, in pertinent part: 

The c~mmis~ion shall not find costs mandated by the state, as de.fined in Section 
17514, in any claim submitted by a local agency or school district, if, .after a 
hearing, the commission finds that ... 

(b) The. statute or executive order affirmed for the state a mand8.te that had been 
declared existing law or regulation by action of the courts. . . 

63 Department of Finance, July 30, 2002 Comments, page 3. 
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( c) [t]he statute or executive order imposes a requirement that is mandated by a 
federal law or regulation and results in costs mandated by the federal govemment, 
unless the statute or executive order mandates costs that exceed the nianda.te in 
that federal law or regulation. 

However, the Commission finds that Government Code section 17556, subdivisions (b) and (c) 
· do not apply in this case. · · · · · · · 

In Chicago Teachers Union v. Hudson, supra, 475 U.S. 292, 305-07, the United States Supreme 
Court held that employee organizations must: (1) establish procedures prior to making agency 
fee deductions which will ensure that the funds from such fees are not used to :finance ideological 
activities beyond the scope of collective bargaining; (2) provide agency fee pa)'ers with the 
methods used for calculating the amount of the agency fee; and (3) establish an appeals process 
to ensure that agency fee objections are addressed in a timely and fair manner by an impartial 
decision maker. · 

In order to facilitate the exclusive representative's responsibility to.provide notice to nonmember 
employees regarding the service fee deductions and the methods used to calculate the amount of 
such fees, Government Code sectjon 3546, subdivision (f) imposes upon school.districts the 
obligation to provide a list of employee home addresses to the exclusive representative. 
Although subdivision (f) aims at imposing certain notification requirements upon the employee 
organization in order to comply with federal case law, the requirement that school district.a 
provide the employee organization with a list of employee home addresses goes beyond mere 
compliance with fecl.eral case law. 

In Co~tji of J,,os Angeles v. Commission on State Mandates (1995) 32 Cal.App.4th 805, -817, the 
court found that Penal Code section 987.9, which requires counties to provide ancillary · 
investigative services when providing defense services to indigent criminal defendants, 
constituted a federal mandate. The court detennined that the right to counsel under the Sixth 
Amendnient and the due process clause of the Fourteenth Amendment of the United States 
Constitution include "the right to reasonably necessary ancillary services'."64 Accordingly, Penal 
Code section 987.9 "merely codified these constitutional gwirantees," and thlis section 987.9 
simply required local compliance with the federal mandate. 65 

· 

In San Diego Unified School District, supra, 33 Cal.4th 859, 889, the California Supreme Court 
adopted the reasoning that procedural protections that are merely incidental to the codification of 
a federal right, and which add only a de minimis financial impact, constitute an implementation 
of federal law not reimbursable under article XIIl B, section 6, of the California Constitution. 

Here, however, while the notification requirements imposed on the employee organization are 
mandated by the United States Supreme Court's holding in Hudson, nothing in the Hudson 
decision imposes any required activities on school district.a. Thus, because Government Code 
section 3546, mbdivision (f) imposes a new required activity on school districts beyond 

· compliance with federal case law, Government Code section 17556, mbdivisions (b) and (c) do 
not apply. Nor are any other proviliions of Government Code section 17556 applicable here; 

64 County of Los Angeles, supra, 32 Cal.App.4th 805, 815. 

-
65 

Ibid. 
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therefore, the Commission finds that Government Code section 3546, subdivision (f) imposes 
costs mandated by the state pursuant to Government Code section 17514. . 

Calitonzia Code ofRegulations. Title 8. Sections 34030 and 34055: 

PBRB has enacted regulations implementing the procedures for filing petitions to either rescind 
or reinstate an organizational security arrangement Title 8, section 34030, was added to the 
California Code ofRegulationB iii 1980, and subsection (b) was added, operative 
January 1, 2001: · · 

(a) Within 20 days following the filing of the petition to rescind an or~tional 
security arrangement, the employer shall file with the regional office an · 
alphabetical list containing the names and job titles or classifications of the 
persons employed in the unit described in the petition as of the last date of the 
payroll period immediately preceding the date the petition was filed, unless 
otherwise directed by the Board. 

(b) If after initial detennination the proof of support is insufficient, the Board may 
allow up to I 0 days to perfect the proof of support. 

( c) Upon completion of the review of the proof of support, the Board shall inform 
the parties in writing of the determination as to sufficiency or lack thereof 
regarding the proof of support. 

Title 8, section 34055, was added to the California Code of Regulations, operative 
January 1, 2001, and is nearly identical in language to section 34030, except that it provides that 
the employer shall file the required list ''Within 20 days following the filing of the petition to 
reinstate an organizational security provision ... " 

Claimant alleges that section 34030, subdivision (a), and section 34055, subdivision (a), impose 
·state-mandated activities on school districts to file a list of employee names and job titles with 
PERE. Department ofFinance, on the other hand, contends that only those districts that did not 
negotiate and implement organizational security arrangements prior to the 2000 amendments are 
justified in claiming mandated costs. Department of Finance alleges that districts that did 
negotiate organizational security arrangements prior to the 2000 amendments should not be 
reimbursed for voluntarily assumed costs. . 

California Code of Regulations, title 8, section 34030, subdivision (a), was enacl;ed by PBRB in 
1980. Priorto the enactment of Statutes 2000, chapter 893, any organiz.ational security 
arrangement entered into between a school district and employee organization was the product of 
a voluntary agreement resulting from the collective bargaining process. Statutes 2000, 
chapter 893, however, required the parties to implement an organizational security arrangement 

Under prior law, a school district retained discretion on entering into an organizational security 
arrangement With an employee organization. Thus, the provisions of section 34030, 

. subdivision (a), requiring school districts to file a list of names and job titl~ to PERB upon the 
submission of an employee petition to rescind an organizational security arrangement would not 
have been state-mandated or required. This conclusion flows from the fact that the decision to 
participate in the underlying program was within the school district's discretion, and thus any 
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downstream requirements imposed within such a program were also voluntary .66 Accordingly, if 
the district did enter into an· organizational security arrangement, compliance with PERB 's ti.ling 
requirements in section 34030, subdivision (a), did not constitute a mandate by the state until 
January 1, 2001, the operative date of Statutes 2000, chapter 893 .. 

Government Code section 3546, subdi~ion (d)(l), as added by Statutes 2000, chapter 893, 
recognizes the right of public school employees in a unit for which an employee organization bas 
been selected ·as exclusive representative to rescind an organizational sec:urity arrangement. 
Subdivision (d)(l), states that the organizational security arrangement required by subdivision (a) 
of section 3 546 "may be rescinded by a majority vote of all the employees in the negotiating unit 
subject to that arrangement, if a request for a vote is supported by a petition contaming 30 
percent of the employees in the negotiating unit." If the organizational security arrangement is 

· rescinded pursuant to such a vote, subdivision ( d)(2) allows that "a majority of all employees in 
the negotiating unit may request that the arrangement be reinstated. "67 

. 

Sections 34030 anc;l 34055 implement the provisions Cif Government Code section 3546, 
subdivision (d). California Code of Regulations, title 8, sections 34030 and 34055 require that 
within 20 days of the submission of a petition to either rescind or reinstate an organizational 
security arrangement, the public school "employer shall file with the regional [PERB] office an 
alphabetical .list containing the names and job titles or classifications of the persons employed in 
the unit described in the petition." The Commission fuids that California Code of Regulations, 
title 8, sections 34030, subdivision (a), and 34055, subdivision (a), impose a:new program or 
higher level of service on school districts within the meaning of article XIlI B, section 6 of the 
California Constitution for the following new activity: 

• Within 20 days following the filing of the petition to rescind or reinstate an 
organizational security arrangement, the school district employer shall file with the 
regional office of PERB an alphabetical list containing the names and job titles or 
classifications of the persons employed in the unit descnbed in the petition as of the last 
date of the payroll period immediately preceding the date the petition was filed. 

None of the provisions of Government Code section 17556 are applicable; therefore, the 
Cori:J.mission finds that California Code of Regulations, title 8, sections 34030, subdivision (a), 
and 34055, subdiviSion (a) impose costs mandated by the state pursuant to Government Code 
section 17514. 

66 Kern High_School Dist., supra, 30 Cal.4th 727, 742. The California Supreme Court addressed 
the issue whether legislation imposing certain notice and agenda requirements on school site 
councils administering various school-related educational programs constituted a reimbursable 
state mandate. The Court concluded that mandatory "downstream" requirements flowing from a 
local government entity's voluntary decision to participate in an underlying program do not 
constitute reimbursable state mandates. 
67 Government Code section 3546, subdivision (d)(2). 

' ' 
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CONCLUSION 
The Commission concludes that Government Code section 3546, subdivisions (a) and (f), and 
Califomia Code of Regulations, title 8, sections 34030, subdivision (a); and 3405~, 
subdivision (a), impose new programs or higherlevele of service for K-14 school districts within 
·the meaning of article XIlI B, section 6 of the California Constitution, and impose costs 
mandated by the state pursuant to Goveri::unent Code section 17514, for the folloWing specific 
new activities: · 

• Upon receiving notice from the exclusive representative of a classified public school 
employee who is in a unit for which en exclusive representative has been selected, the 
. employer shall deduct the amount of the fair sbmi service fee authorized by this section 
·from the wages lmd salary of the employee and pay that amount to the employee 
organization. (Gov. Code, § 3546, subd. (a).)68 

• School district employers of a public school employee shall provide the. exclusive 
representative of a public employee with the home address of each member of a 
bargaining unit. (Gov. Code, § 3546,.subd. (f).)69 

• Within 20 days following the filing of the petition to rescind or reinstate an 
organizational security .arrangement, the school district employer shall file with the 
regional office of PERB an alphabetical list containing the names and job titles or 
classifications of the. persons employed in the unit described in the petition as of the last 
date of the payroll period immediately preceding the date the petition was filed. 
(Cal. Code Regs., tit 8, §§ 34030, subd. (a), and 34055, subd. (a).)70 

The Commission concludes that Government Code sections 3543, 3546, subdivisions {b) through 
(e), and 3546.3, as added or amended by Statutes 1980, chapter 816, Statutes 2000, chapter 893, 
and Statutes 2001, chapter 805 are not reimbursable state-mandated programs within the 
meaning of article XIII B, section 6,.and Government Code section 17514. 

68 AB added by Statutes 2000, chapter 893, operative January 1, 2001. 
69 AB amended by Statutes 2001, chapter 805, operative January 1, 2002. 

10 AB amended and operative on January 1, 2001. 
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Claim of: 

BEFORE THE 
COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

) 
) 
) No. CSM-4437 
) Education Code· 

San Diego Unified ) Sections 47605 and 47607 
School District, ) Chapter 781, statutes of i992 
Claimant ) 

) 
) Charter Schools 

DECISION 

EXHIBITC 

The attached Proposed Sta~ement of Decision of the CoJll11lission on 

st~te Mand.a~es is hereby adopted by the Coilll!lissiori on State 

Mandates as its decision in the above-entitled matter. 

16 ,This Decision shall become effective on July 21, 19~4. 

17 IT IS SO ORDERED July 21, 1994. · 

lB 

19 
Director 

20 commission on State Mandates 

21 

22 

23 O:ISOD\PACBSHET,9 

24 

25 

• 
28 
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4 

5· 
Claim of: 

San Diego Un~fied 
5 Schoc;>:J.. ,District, 

Claimant 
7 

B 

9. 

10 

BEFORE THE 
COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

No. CSM-4437 
Education ·code 
Sections 47605 and 47607 
Chs,pter 781, Statutes of 1992 

Charter Sghpc;i1 5 

PRQPPSED STATEMENT OF QECISIQN 

11 This claim was heard by the commission on state Mandates 

12 (c::o:xmn.!ssion) on May 26, 1994 1 in Sacramento, California, during a 
. ' 

13 regularly scheduled hearing. 

14 

15 Mr. Keith Petersen appeared on behal·f of the San Diego Unified 

16 School District, .Ms. · carol Miller appearea. on behalf of the 
. . . 

17 Education Mandated ·Cost Networlt, and Mr. James Apps· appeared on 

18 behalf of the· Department of Finance. Evidence both oral an~ 

19 dooumentaey having been· introduced, the matter sublll.itted, and vote 

20 taken, the Commission finds: 

21. 

22. ISSUE 

23 Do the provisions of Education Code sections 47605 ana.47607· of 

.24 Chapter 781 1 Statutes of 199~; (Cha:r;:it:er. (81/~2), require school 
.'' ·:··'· . ,··· ~:.•' .. ::,'''.:,·:,:'·.~~·-~: .. 

25 districts to implement a new program or provide a higher level of 

26 service in an· existing program, within the meaning of section 6, 

27 article .XIIIB of the California constitution and Governmant Code 

:rs section l75l,4? 
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2 

Bl\Cl\GRDUNQ l\NP FINDINGS QF FACT 

2 

3 The test claim was filed with the commission on December l, 1993, 

· 4 by the San Diego Unifi'ed School District. 

5 

6 The elements for filing a test claim, as specified in section 1183 

7 of Title 2 .of the California code of Regulations, were satisfied. 

B 

9 ·.chapter 781/92 added Education code section 47605 as follows: 

10 

ll 

12 

tt: 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 ., 
28 /I. 

11 (a) A petition for the establishment of a tjiarter school 
within any school district may be ·circulated by any one 
o~ mere persons seeking to establish the .charter school. 
After the petition has bee.n s'igned by not ·less than lD 
percent of the teachers currently employed by the school 
district, or py not less that 50 percent of the teachers . 
cµrrently ~ployed at one school of the district, it may 
be submitted to ·the governing · board of the school 
district for review. 

11 (b) No later than 30 days after receiving a petition, in 
accordance with subdivision .(a)", the governing board of 
the school district shall hold a pumlic hearing on the 
provi~ions of the charter, ·at which time the board shall 
consider the level of employee and parental suppcr:t for 
the petition. Following review of the petition and the 
public hearing, the governing board shall either grant or 
deny the charter within 6 o days of receipt of the 
petition, provided, however, that · the date may be 
eletended by an additional 30 days if both parties agree 
to the extension. A school district gova~ning board may 
grant a charter for the operation of a·school under this 
part if it determines th.at the peti t1on contains the 
number of sig-natures required by subdi v.:i,sion (a) , a 
statement of each of. the conditions described in 
subdivision (d), and descriptions of all of the 
following: · 

" ( l) · A description of the educationai, program. cf the. 
school, desii;med, among 0th.er things;"" €6 identify those·· " 
whom the school is .. attempting ·to educate, what it means 
to be an 1 educated person' in the 21st century, and how 
learning best occurs. The goals identified in that 
program shall include the objective of enabling pupils to 
become self-motivated, competent, and lifel"ong learners. 
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3 

11 (2) 'I'he :measurable pup"il outcomes identified for use by 
the charter school. 'Pupil outcomes, 1 for purposes of 
this. part, means the extent to which all pupils of the 
school demonstrate that they have attained the skills; 
ltJic:iWl·eidg-e,· .and attitudes specified as r;;roals ·in the 
school's educational.program. 

11 (3) The method by which pupi
0

l progress in meeting those 
pupil outcomes .is to be measured. 

11 ( 4) The garvernahce structure of the school, inr:Uuding, ··· 
but not limited to, the process to be followed by the 
school to enS'Lire parental involvement. 

11 ( 5) The qualifications to be met by individuals to be 
employed by the school. 

. ... ·'. . ·. ... . 

" ( 6) 'I'he proceliures that the school will f.ollow to ensure 
the heal th and sEifety cf pupils anti staf·f. These pr.Oce
dures shall incluae the requirement that each employee ·of 
the.· sch:ooJ;: . furnish ·the sdhoc:il ~i th· a c:::riminal rer::[erd 
:aummary:::::a.s described in eaction 44237. ··· - :· · ,. 

'" ( 7? The 11ieans Dy whit'lh 'the ·s'chc:iOl will achieve: a -±'aciia.l 
and etmlici ~a"1ance :among its pupils th.at ·is refleic'l::-ive of 

·the gen·eral ·popu-.a..ation· resi'CB.!l:ng wi·thin the terr·!tcrlal 
juriediction of the school district to which the charter 
~etition is submitted. 

'' (B): "Adm.:i:ss.ton requirements, if app'li-Cable• 
' .: ,,. ~. :· . .... •, .. . . . 

"· ("51!). 'the manner in· -whi~ an annual aud..i:t; cf the financial 
·arid" p!:.ogran:ima'b.i:c operations· of the E!Obool is to' .be, 
·conducted:. ·' ·. · · 

II (10)' The procedUreS by Which pupiJ.S Cah, be SUSpendea. Or 
9:1\.'Pe"ll:e.d.; . . . . ' . . . . ·. . ·:, ' 

11 (.ill'.~·. ·''The ma:I'iher by which stfa.f.f :m~iibers cf the oh.'6:rt:er 
scho~ls ~11 ·ae cover,ed by tine state Taachersf' Retirement 
System,; .. the . Public '"'Employees 1 . Reitir·enierit Systell\; cir 
federal serci.al ·sec"Urity. · · · 

.• • f!!- .: • •'· •• .j- '1 I ' 

11·\ l..2) ' -The· public ·. ech~o1 · a:.ttendance ,a·l terriati".'~s.· ·· 'f .. ~~ 
pupils residing within the schopl district who d~Qm~e not 
to attend. charter schools. .. 

• ...,. r •• -. •• ·. • ' '' .r:_ . ;; ..... :·' :\ .. ~w- :·;·· .. '"'!.··~ .• ·'·[•.Jo'.:·· -:r~~~~~tr~;~;··: /~.-\. i .. ~ ·. . . 
" ( 1!3) A <description ·of the rii;Jh"'i:s of any·· efuploy~a: of· ~a 
school 'district ·upon leaving the:· .. emplo¥fi!ent of· .. the Ei_cihoo~ 
district. to work .;Ln. a charter ·school,·· atid r:i'f' any r-igh'l:is 
of . :i:et'ilrn to the scho.i:a.l district after· emI5loytnent at<•: a 
charter school:~ ·.: · -

• ' ' ~ 'l ~· . ~ \, 
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"(c.) Charter schools shall meet the statewide per~ormance 
standards arid conduct tl;l.e p~pil asse.J?.$mei::its · r'\a1;1Uired 
p.lirsua:nt·to Section 60602.5. · . · .. · · · 
" ' 

11 (.d) In adai ti on to anr. other .~.!i!$1A-~e?lle.TJt 'f.mpos~d ,' U:ri.der 
tliis part, a charter sohooJ. sha.l,l be nqn~e9tarian in its 
programs,. admission policies, employment practic~€!, land 
a.11 other operations, ·shall not charge tuition, and shall 
not diecriininate , against any pupil on the basis cf 
ethnic!~, national or.:i.g:.in '· . 1i7e1ncier, or disabil~ ";y, 
Admission to a cha:tter school snall not be deit,e:r;rn;l,tied 
aocordiri'g ·to the plac, of residence of ·the pupil,, ~~ .of 
his 'or her parent or guardian! wfthi:i:r th.is stateJ- ~?Co~pt 
that any existiru;i pub.~;l.o S-6hool .~cinV:'er,tlhq !la.Ttiall:y· .:or 
entirely to a ohartm: school unde:i:"~this part· sha.11. adc:ipt 
and maintain a policy qivinq admis'sion preference to 
pupils who reside within the. former. attendance area of 
tha~ public school.: 

11 (e) No . qovern;i,rtq b'bard of a' school distr.ict ·!'!hi;i,,ll 
require · a?:iy eigPloyiae of the. sgh,ool district to be 
employed in" a '.~arter sdbool. · · 

'II (f) . No ,~ov~rn~nq b~~td 'of a school. dist1r;!.c:it., ,shall 
require· any pupil enro'lled :in the sch·ool district to 
attend a charter school. 

11 (q) The governing borkd.···may require that the pet!tiori-~r 
or pet;i.tioner:s provi~e inform~tion re;gard:i,ng the. propo$ed 
operation and potential effects of "the schc;iol, inclua.inq, · 
but not limit.ed to, .,the facilitie€!1. to be ~1:;.ilized by th.e 
School, the manner in Which aclministrati Ve services Of 
the school are. to be provided,' and potentiEl.l civ .. :iJ 
liability effects· upon the· school and upon the Eidho·cu 
district. · 

11 (.h) In reviewing petitions for th.e establishme.nt of 
charter schools within the school district, the school 
distrii;:~ .. governing_ board shall g-;!.ye pref~;:eno.e .. to 
petitions that denronstrate the capabili't:i to provide. 
c~.mpreh,e;p,~liV!= leal;"niI'!.9' e~~rienc:ies to pq~~.l.E1 id~nt;i.fied 
by the· petitioner cir petitioners ·as ae·a.a:emieally · ·1ow 
achievin.9' P.1:U"SU!'111t to, ,1:;.pe .;;t~n9:ard~ est.~blish.e.i:l. by the 
State Department of Educatio~ unaer Section S4D32; . 

II ( i) Uiio~. the apprOVEll o'f" the petitibf'l by the'; g.c:lv.'erriinq 
bo~rd of the school. district, th.~ petition.er_ pr . . · . · 
pet'i tioners · shall provide written"'"'' notice~' of~·: thB:t~;.:'J.rl".1'';0;· ··:·;

0
•·:. • 

. approval, incluciinq a copy of the petition, .to the state · 
Board of Education. · 

" ( j) ( l) If the governing board of the school district 
d~~ies a cl!~rter, the county sq~erintenden~ ct, schools~. 
at. the reqtiest of the' petitioner or peti ti'oners t 'shall 
select. an~ convene a review pane:). to. review: ttie action of . 
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2 

4 

5 

6 

7 

8 

51 

10 

11 

12 

13 

14 

15 

16 

17 

18 

J.9 

20 

The 

5 

the. i;to,/ernir'.19: l:!oarcf; 'I'):ie revieni panel shall r;;ionsi.st cf. 
three qoverhitig board niembers f?;"On.t o.ther school districts 
in the. county and three teachers from other schocl 
CLi.stri.c;tC! . in th~'. ~O\U'l,'l:Y 1,lnless only ·one school distr iot 
isl located in tiie ·q,purftY,., ~n which case the panel m9:l1ll:>ers 

. shall l:ie s~lected · f;r,..c;>:iii l!!Chool ciistr;i.cts in ac;!j oin·ing 
courities. · ..... : .. · · . . · · · 

"(4) .+.t the revi~w p,anel determines that the .govern.;i.ng 
bi;lEir.g .,,jfaiJ,ed to - ~ppropriately_ i;:iop.sider · the charter 
request, or .acted in an. a;ol;Jitrary manner in denying the 
rec;[uest:, the ·rev:!,ew· .panel .. ~ shall request the. qoverning 
boar.CJ,. -to reconsi<;ier the ch~er re~es.t. I:n the case of 
a tie ··vo-;e of ~e .. pa:z:tel,. the county ... si.Iperintenclelit of 
sdhools shall vo'te.· to· brsak the tie. · · , · 

"(3) :i:f,. upon reconsideration, the governing .board denies 
a charter, the county board of education, at the request 
of .. the petitioner or petitionerE!., sh~ll hold. a public 
hearing in ±he manner described i.n.subd~visiQn (b) and, 
accordingly, may grant a charter • .. A dharter school for 
which a charter is granted by a county board of education 
Pl.lrsiuant to this pa.~agrap),1 shall qualify fully as a · 
charter scihool f.or all f!ll'lding and_ other _purrtoees of the 
part, II . , . · . 

\. .. 

Commission observed that. Education. Code s'ection 47605 does not 
•'. :··, .. ' . '· 

contaf~ .. : a:· require1t1en."; i;or schob~-· d.ist;i.i~ts or oount;y boards of 

educatiol'.l to plan ei.ri.ct'.prepare procedlirei; foi;- implementation of the 

Charter Scho'61~ Act of : . .'199;.J prior to· the receipt by· the ·school 

district or county board of education of a charter school petition. 

The qommissiort'" fo\Uld that the state Board of Educat~or.i and. the 

21 califo~nia D~pat:t;Iileht of Education. have d.istri~ut.ed. ·advisory 

22 bulletins ~o ~chool districts. and co~~Y boardi; cf ed..ucat.ion, anc3. 

2:3. that these. b~~letine. prqvide a framework tQ school districts Wl"!-ich 

24 will e:nab·fe. ·them to respond: to a ch~r~e~·; J?~:t:)~~,~n,~,~;i.';~~/'.·:Jtlll.ely· ... , 

· ·2 5 manner. 

26 

27 

28 

'I'he co11U11.i5!sion ob11,1er'Ved that E~ucatio~~ Cpdei se:ctiori,-_4 7 6 DS .. ·does not 
• ""l. - ..... 

contain a requirement for school C:ist:riots or county boa'rds of 

452?
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6 

aduoation to disseminate information regarding charter school 

2 programs to staff, students, . p'arents, and the community. 

J 

4 The commission noted that Education Code Section 47615 requires the 

5 State Board of Education .. to distribute information announcing the 

6 availability of the charter school.process to each.school district, 

7 county office of education,, and public postsecondary educational 

B institution, and, "through press releases, to each major newspaper 

9 in the state. 

10 

11 . The _commission .noted that, in many cases, questions will ]?e 

12 directed to the s_chool district or county board of education· as· the 

- · local point of contact with the charter school petition process. 

14 

15 :Further, the Commission found that responding to direct inquiries 

16 .,.f.:rom. the public .for infol:'nlation regarding charter schools, although 

17 limited in scope, is an implicit requirelD.en'f:.. 

18 

19 The Commission observed that Education Code section 47605r 

20 subdivision (b) , established requirements for school districts to 
' 

21 conduct a public hearing within thirty days of receipt ·of a 

22 petition to determine community support for th_e petition. 

23 

·24 The Commission observed that Education Code 
I 

section·\:. 47605,-!i:<:'"'· ,: · 
.. . . ·- ':· .. ·::·: .,,. 

25 .. SUbdiVision (b) I established requirements for SChOOl districts to e . grant or deny the petition within sixty days of receipt, subject to 

27 a thirty-day extension upon agreement of the parties. 

·2s // 
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7 

l The Commission observed that Education code section 47605, 

2 subdivisi~ri (j), established requirem,ents for school districts to 

J respond to the request of the review panel selected and ocnvened by 

4 the ~ounty superintendent of schools, pursuant to an appeal of any 

5 petition denied by the district. 

6 

7 The Commission found that, while section 47605 phrases this as a 

B request, it is clear that a school district cannot simply ignore 

9 such a request from the review panel. 

10 

.ll . The CC111111ission · further found, since the school district must 

12 respond, this request fer reconsideration is an inteqral part of 

13 the appeals process established by Education Code section 47505, 

14 subdivision (j). 

15 

1~ The Commission recognized that Education Code section 47505 

17 established requirements for county boards of education to hear a 

18 petition following a denial on reconsideration by the governing 

19 board of a school district, to conduct a public hearing within 

20 thirty days of receipt of a petition to deter)!line community support 

21 for the petition, when the petition has been denied by the school 

22 district, arid to grant or deny the petition within.sixty days of 

23 receipt, subject to a thirty-day extension upon agreement of the 

24 parties, when the petition has l:>een denied by the. sphool.,,d.~~~~1:7~·· :,.' 

25 

26 The CoinI11.ission found that the activities required in Education Code 

27 section 47605 were not required und.er prior law. 

26 // 



B e l Chapter 781/92 added Education Ccd:e section 47607 as, follows: 

2 

3 

4 

5· 

6 

7 

a 

9 

10 

ll:I 

12' 

__ 13-

14 

15 

11 (a) A cha;rteJ;" _may be, granted pursuant to. Sect~ on.I!! 4-7 6 o ~. 
and 47606 for a period net to exceed - five years. . A 
charter qranted by a school district goverJ'.lin9 bcarci. 9r 
county bciard cf· aduoation may"be granted one er more 
subsequent renewals by that entity. Each renewal shall 
be for a period not to exceed five years. A material 
revision of the proviE;ionS of a charte.r p~tition ·may .bf:!o 
made only with the approval cf the autliority that granted 
the charter. , 

"(b) A charter may ba revoked by the authority that gran
ted the charter under this chapter if the authority finds 
that the charter school did any of -the following: 

11 ( l) Committed a_ material viblaF-ion .,,.of . aqy of the 
concU tions, standards, or prciciedures : set forth in t.he 
charter petition. 

11 (2) Failed to meet er pursue any of the pupil outcomes 
iaeritified· in the· charter petition. - · · 

11 (3) Failed to meet g'enerally accepted accounting 
standards of fiscal management. 

11 (4) Violated any, provision of law. 

16; The Co:mlliission observed that Education code ~action 47607 

17' established requireinents for s'chool districts or county boards o·f 

18 education to monitor the charter school performance to determine if 

19 it has achieved its goals and objectives. 

20 

21 The Colllillission noted that Education code s_ection. 47607 authorizes 

22 the authority that granted the charter (L~._-_,. school d;stricts_ or 

23 county boards of education) to determine if the charter school is 

24 or is .. not_ in compliance· _with Edu~ation. - c~de section :-AJl5~7-'~:l·lf;:;>'fr: _.-
25 

2S 

subdivision (b), 

The Commission - recogni.zed that Education Code section 47607, 

subai-vie.ion (l:!J , .lists four grounds on __ which the charter ;ranting 
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1 author'ity may revoke the charter. The authority that granted the 

2 charter·cannot-~ow if any of these grounds.applies without in some 

3 . way ~oni torinr;j what is goinq on a·t the charter." school. 

4 

5 Further~ .·the Commiss~cm noted that Educa:tion Code section 47610 

6 raqui~es that a charter school comply with all of the provisions 

7 set forth in its charter petition. 

8 

9 !I'hereffore, the Cotiilniersion fc;iuncl that' monitoring- by the granting 

10 authority is implicit· in Education Code section 47607, which 

11 permits revocat1on ··. ·of the · cha~ter :!:or specified actions or 

o~issions on the part of the charter school. 

13 

14 The commission observ.ed that Education ·Code section 47607 

15 established requirements for school districts or county boards of 

16 educatidn to decide upon requests for revfsion or extension' of 

l 7 approved char·ters • 

16 

19 The COlllJilission found that school ·districts or coun:ty boards of 

20 education will engage in renewal activities only if they have 

21 previously granted· a charter in response to .a pe.t':i.tion for the 

2 2 establ'ishnient of a charter schoo1. 

23 

24 The ColnI!lissioh ·'further' noted· that, while there· is~ rio.;:. eip.r~~.~1l,i~1Jr~4f::~~;;E.;>. 

25 

25 

27 

2B 

statutory requira'lllent· that a petition be granted if specified· 

criteria are met, governing boards of school districts or county 

boards' Of education lacl~ Unfe.fter9.d discretion to deriy ··charter 

school· petitions. 'which meet or e.xceed'all of 't:.he-criteria'eet forth 
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10 e l in Education Code section 47605 for such a petition, without 

2 leaving themselves open to charges of acting in an arbitrary manner 

3 in denying the request. 

4 

5 The .commission observed that, while Education Code. section 47607; 

6 subdivision (a), does not lay out an explicit renewal process, it 

7 requires by its language that the renewal process, as well as the 

B material revision process, take place.. It · is clear that the 

9 granting authority.is not required to automatically grant renewal 

10 or material revision,· and that the charter school. must request that· 

ll its charter be renewed or m"!terially revised. Even so, the 

12 . granting ·authority has no choice .but to entertain requests for 

13. renewal or material revision cf a c~1arter. -4 
l.5 The commission found that, since granting authorities cannot' refuse 

16 . to receive a petition fer. the establishment cf a charter school, 

17 anc:l lack unfettered .discretion to deny charter school petitions, 

lB they also cannot refuse to receive a request for renewal or 

19 material revision of the charter. 

20 

21 'I'he Commission found that the· activities required in Education Cod~ 

22 section 4.7607 were not required under prior law. " 

23 

24 

25 

Government 

.APPLICABLE LAW RELEVANT TO THE PETERMINATION 

PF A REIMEQRSABiiE 8Tl)TE MANDATED PROGRAM 

Code section .17500 and following, and section 5 I 

26 article XIIIB of the California Constitution and related CB'Se law. 
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l CQNCLU$ION 

2 

3 The Commission determines that it has the authority to deoide this 

4 claim under the provisions of Government Code sections 17500 

5 and 17551, subdivisiori (~). 

5 

7 'I'hei Commission concludes that the provisions· of' Education Code 

S section 4;6·05, of Chapter 781/92, de> not impose a new pl;'ogram or 

9 higher level of service in an existing program w'ithin the meaninq 

10 of section 6 of article XIXIB of: the California constitution and 

ll Government· code section 17514 by requiring' school districts or · 

12 county boards· cf· education to·· p1:an ·and prepare procedures· ·for 

13 implementation of the Charter Schools Act of 1992. or to disseminate 

14 information regarding charter schools to staff, students, parents, 

15 ·and the community. 

16 

17 , The commission oorioludes that the provisions of Education code· 

lS sect-ion 4760-5, of Chapter 781/92, · do impose a new program or hii;th·er 

19 level of service in an existing' prog'ram with.in the meaning of 
20 section 6 of article XIIIE of the California constitution an~ 

21· Goverrnilent Code section l 7514 by requiring school dis'tricts to 

22 respond to request-s frOlll: the publ.ic for· 'information on the charter 

23 school program;· conduct a public hearing within thirty days of 

24 receipt . of..: a' petition -~t.'Ci' tietennine oolll?lluni:.t:y'- · sui'pport for. the 

25 petition; grant .or'· deny· ther 1petition within siXty :.days of receipt; 

26 

27 

28 

subject .to a thirty-day extension upon agreement of the parties·; 

provide persons to take. part . in ,, a review. pane1'::-.to rav~ew fili.e 

· . i ' · .. f 'th" school district and.,· if dec'is'ion· of the govern ng· . coar... 0 ' e 
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2 

3 

4 

5 

6 

12 

necessary 1 request the governing board of the school d.istr ict to 

reconsider the a~arter request; and, respond to any request of the 

review panel selected' and convened by the county superintendent of 

schools pursuant to an appeal of any petition denied by the school 

district. 

7 The Commission concludes that the provisions of Education . Code 

a section 47605, of Chapter 781/92, do illlpose a new program or higher 

9 level of ser'Vice in an existing program within the meaning of 

io . section 6 of article XIIIB of the California constitution and 

11 7Governroent. Code . section 1:7514 by. r-e.quiring county boards of · 

12 . education to · select and convene a review panel to review the 

decision of the governing board of· the school dist.rict and, if -3 
14 .: n ece~.sary 11 'request the governing board of the school district to 

.15 .reconsider the charter request; hear a petition following a denial 

16 on reconsideration by the governing•board of a school district; 

17 conduct a. public hearing within thirty days of receipt · of a 

lB petition to determine community support for the petition; and, 

19 . grant or deny the petition within sixty days of receipt, subject to 

20 a thirty-day extension upon agreement of the parties. 

21 

22 The Cotnmission concludes that the provisions of Education Code 

23 section 47507, of Chapter 7Bl/92 1 do impose a new program or higher 

24 level of service in an existing program within the :meaning of 

25 section 6 of article XIIIB of the California Constitution and e Gover.nment Code section 17514 by requiring school districts to 

27 monitor the performance of charter schools for which they have 

28 granted charters to determine if they have achieved their goals .. ami 
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13 . 

1 objectives .~nd to evaluate and decide upon requests for revision or 

2 extension of approved charters • 

.3 

4 'I'he Commission concludes that the provisions of Education Code 

5 section 47607, of Chapter 781/92, do impose a new program or higher 

6 level of service in an existing program within . the lneaning of 

7 section 6 of article XrIIB of the California Constitution and 

B Government Code section 17514 ·by requiring county boards of 

9 education·to monitor the performance of charter schools for which 

10 they have granted charters to determine if they have achieved· their 

ll goals and obje.ctives andto evaluate and deciae upon requests for 
' . . . . 

12 revision or extension of approved charters. 

13 

14 Accordingly, costs incurred related to the aforementioned 

15 reimbursable state mandated programs contained in Education Code 

16 sections 47605 and 47607, are costs mandated by the state and are 

17 subject to reimbursement within the meaning of section _6, 

18 article XIIrB ·of the California ·constitution. . Therefore, the 

19 clailllant is directed to submit parame~ers and guidelines, pursuant 

20 to Government Code section 17557 and Title 2, _California Code of 

21 Regulatioh~,. section 

22 consideration. 

23 

lJ.83.l, to the- Commission for its 

24 

25 

The foregoing conclusions pertaining to the regui:rernente contai11;~~:~~~;.t . ·'.:'.'''-\~'i::' 

in Education Code sections 47605 and 47607, are subject to the 

26 following conditions: 

27 

2 8 •. 

The determination cf .a reimbursable state .mand~ted 
prograrn ·does not mean that all increased. ~.osts t;lal.rned 
will be railnbursed. Reimbursement, if any 1 is subJ ec:t to 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

a3 
.w, 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2B 

14 

Collllllission approval of parameters and guidelines for 
reimbursement of the mandated program; approval cf a 
statewide cost estimate; a specific · leqislative 
appropriation for such purpose; a timely-filed clailll for 
reimbursement; and subsequent review of the claim by the 
State controller 1 s Office. 
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I, tpe undersigned, declare as follows: 

I am a resident of the County of Sacramento and I 
age of 18 years, ·and not a party to the within action. 
employment and business address is 1414 K street, 
Sacramento, California 95814. 

am over the 
My pl.ace of 
Suite 315, 

on July · 25, l.9514, I served the attached Defendant/Respondent 
Commission on State Mandates Respondent's Brief by placing a true 
copy thereof in an envelope addressed to each of the persons named 
.below at the address set ·out immediately below each respective 
name, and by sealing and depositinq .said envelope in the U.nited 
States mail at Sacramento, California, with postage thereon fully 
prepaid. 

(See attached mailing list) 

I declare under 
California that 
declaration was 
California. 

H:IBBR:VMAIWi 

penalty of perjury under the laws of the.State of 
the foregoing is true and correct, and that this 
executed on J'uly 25, 1994, at Sacramento, 

G.-~~ 
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J. 

Parameters and Guidelines 

Education Code§ 47605 
Education Code§ 47607 

Chapter 781, Statutes of 1992 
Charter Schools· 

Summary of the Source of the Mandate 

Chapter 781, Statutes of 1992, effective January 1, 1993, added Part 2_6.8 to the _ 
· Education Code, commencing with Section 47600 to establish a process for 

individuals to petition local school district goveming boards to establish charter 
schools which would be exempt from state laws governing school district programs, 
except for those encompassed in the charter. Vari.C?US requirements of the Charter 
Schools Act of 1992 establish specific responsihilities for school district and county 
office of education governing boards: 

Section 47605; subdivision (b), requires the governing board of a school district hold 
a public hearing. to· consider the level of employ=: and parental support for a petit:iqn 
within thirty clays of receiving a i}etition. Within sixty days of receiving a petition, 
subject to one thirty-day continuance by agreement of the parties, the governing 
board of a school district shall either grant or deny the petition according to thirteen 
conditions specified in subdivision (b) and the conditions stated, in subdivision (h), 
generally referred to as the "elements of a school _charter." 

Section 47605, subdivision (g), authorizes the governing board of a school district to 
request additional infurmation from pettti.oners. 

Section 47605, subdivision G) (1), requires the governing body of a county office of 
education to select 8.!J.d convene a reView panel at the request of any petitioner whose 
charter' petition was denied by the school district governing board. 

Section 47605, subdivision G) (2), requires the review panel to make a determination 
regarding the actions of the school district governing board ancl either agree with the 
decision or resubmit the charter petition to the school district governing board fdr 
reconsideration .. 

Section 47605, subdivision G) (3), requires the school district governing board to 
rehear the charter petition upon remand from the county office of education review 
·committee. If the school district governing board cince again denies the petition, the 
county office of education governing board must hold a public hearing in the manner 
specified in subdivision (b) and either grant the charter or not. -

. Section 47607, subdivision (a), authorizes the charter granting authority to revise and 
renew charters. Subdivision (b) authorizes the charter granting authority to revoke 
charters for Specified reasons .. 
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fl. Commission on State Mandates' Decision 

The Commiilsion on State Mandates, in the Statement of Decision adopted at the July 
21; 1994 hearing found that Education Code sections 47605 and 47607 as added by 
Chapter 781, Statutes of 1992 impose a new program or higher level of service 
within the meaning section 6, Article XIlI B of the California Constitution for school 
districts and county offices of education. · · · 

The Commission determined that the following proviBions of Education Code sections 
47605 and 47607 establish costs mandated by the state pursuant to Government Code 
section 17514, by requiring the governing boards sf school districts which have 
received a charter school petition to: 

(1) Respond to requests for information from the public regarding the Charter. 
Schools Act. 

(2) Conduct a public hearlrig to consider the level ofcommunity support for the 
petition within thirty d!;tys cf reCeiving a petition. 

(3) Review and ev:aluate the petition for-its·compllance with the oonditi~ns stated in 
the Charter Schools Act. 

( 4) Grant or deny the p~titi.on Within sixty days of receiving the petition, subject to 
one thirty-:ciaY continuance by agreement of the parties .. 

(5) It the petition is denied by the school district and appealed by the petitioners to 
the county office of education, respond to the inquiiy oUhe panel convened by the 
county superintendent to ~w the action cf the school district governing board. 

(6) Reconsider the charter petition if so requested by the county office review 
panel. ~ 

(J) Monitor the charter school performance to determine if it has achieved it.s goala 
and objectives, and upon cause, hear and decide upon B. revocation of the charter. 

(8) Evaluate and decide upon requests for revision or renewal of charters approved 
by the distrlct. 

The Commission determined that the following provisions of Education Code 
Sections 47605 and 47607 establish costs mandated by the state pursuant to 
Gov~ment Code section 17514, by requiring the superintendent or goveming 
board of county offices of education to: 

(9) At the request of petitioners whose-petition has been denied by the school 
diBtrict, select and convene a review panel of thr~ governing board members and 
~ teachers from other school districts to determine if the school board governing 
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board acted properly in denying the petition, and if nec:ess~, request the school 
district governing bo~d to reconsider the charter petition. 

(10) At-.the requeet·of peti'tioners whoJie petition lW peen denied·~ upon 
reconaidetatlr::iri by i:lle school' district~· coniiucf a pubUc hearing withiri thirty days of 
recei'Ving·a petition to conaider the leiie1of commumfy support for 1i.' c:Ounfy office 
of edu6afi.on charter school: · , · · · · 

(11) Review and evaluate the petition for its compliance with the conditions stated 
in·fhe Charter Schools Act; 

· (12) Gril.n.t or deny. the p~tl.ti.on within sixty days of recei.Ving the petition, subject 
tO one thirty-day continuance by agreement of the parties. 

. . ' ' . 

(13) Monitor the ch~ school perfonnance to determine if it has achieved its 
goals and obj~tives, and upon cause, hear and deeiiie upon a revocation of the 
charter. . . 

(14) Evaluate and decide upon requests for reviSion or renewal of charters. 
approved by the county. · · 

The Comrrtission determined that the following provisions of Education Code 
Secti.cinB ·47605 and 47607 es!abliilh costs mandated by the state pursuant to 

. Government Code section 17514, by requiring other sdhool districts t6:. 
• . • • J ••• ' 

(1'5) Provide district personnel to· participate in the reVi.ew paneh:onvened by the 
. , ~aunty superintendent· of ilcho6is. · · . " · · "' 

The Commission cretemiinea that Bducatfon Ccide section's 47605 and 47607 did not 
establish t:o~ts mandat6a by the 11'ta.t.e pursuanfto 'tiovemment Code section 17514, for 
·governmg boards ofschooi districts anti coun.·fy offices of education to: · . . . . . ' 

; . 

(16) Plan and prep~ procedt,m;s f(;!r·i.mp~mentatiOl'l·. of·the·Chanter Schools Act. 
' ·.·f; 

(17) ·ni;!!serninat.einfonnation .. :regarding charter:~cbGols to ,staff, student&, parents, 
· and the commµ-nity. 

Ill. Ellglble Claimants 

. Any "school di.$trict", as d~ed in Gov~ment Code section· 175.19, exeept for 
·. ,•-:cqmmunity:~lleges., whj.oh incurs i.m:reased .. eosts as a re!ult of this mandate is 

eligible to claim reimbursei;nent. . · . · · . · 
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IV. Period of Reimbursement -

Section 17557 of the Government Code states that a test claim must be submitted on 
or before Decrmber 31 followmg a given fiscal year to establish al.igibility for that 
fiscal. y~ ... The ~t clai,w for thi§.-.mandate was received by the Commission on 

·oeoember 1, ·1993, there.fore all rn'1fldated coBt:s µtcurred on or after the qpentive 
date of January 1, 1993, for implementation of Equ~on Code aectiqns 47605 and 
47607 as added by Chapter 7.Bl, Statutes 1992 are reimbursable. . 

. . . 
Actual cost.s for one fiscal year should be included in each.claim', Bsti.mamd costs for 

· the subsequent year may be included on the same.claim, if applicable. Pursuant to 
Section 17561 (d) (3) of the Government Code, all claims for reimbursement of 
initial. years costs shall be su~nrltted within i20 days of noti.fication by the State 
Controller of the enactment of tiW clBims bill. -

If the-total co~ for a given fiscal
0 year do not exceed $200, no reimbursement shall 

be allowed, exC:ept as otherv.iise allow~ by Government Code section 17564. -

V. Reimbursable Costs 

A. Scope of the Mandate 

1. For school districl:l1 which. have received an original charter Bc:hool petition and 
councy offices of eiiucaf:!.cin which have ~ved a petition 111.!'\:>Bequent to its 
de"*81 ~r;m.reconsi9eration by the school district, to: respc:ind to_request.s for 

· information from the public; conduct a public hearing to consider the level of 
community suppoi;t iof: ,the petition; review ~d. ey.aluate the petition for .its 
compliance with the-oonditio-ns stated in the Charter . .Schools Act; gnuif or deny 
the petition within sixty days of receiving the petition, subject to one thirty-day 
continuance by agreem~nt of. the pBrties; monitor. the charter school -performance 

"'to ·detmmine if i~ ;hB.ll ~ed. ii; gow and objectives; upon ca,~ae, hear and 
decide upon a revocation of the charter; and evalual:e and deciqe upon.request.s 

. for revision or renewii.l of'criaiters. -

2. For· countY officeir ef·edtication which have received an appeal of): charter 
school denied by a school district to: select and convene a review panel of three 
governing beard members and· three teacliets from other achool aistricts to 
determine if the school board governing l;Joard acted properly 'irf denying the 
petition, and if necessary, request the school district governing board to 
reconsider the charter petition. · 

3. For ·schoo1 districts which have denied an c:iri.,.ainill charter school petition, tci: 
respmnd ·to the inquiry of the panel teView oortvenel:i by the ·eoun'fy iiuperln1endent 
and reconsider the charter petition if so requested. - · 

4. For other school districts to provide personnel. to take· part in the review panel 
convened by the county superint.endent of schools. 
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· B. Reimbursable ActivitieB 

For each eligible school district and county office of education, the direct and 
indirect costs of labor,· suppliflll and services incurred for the following mandate 
components are reimbursable: 

1. · Responding to information requests 

Providing information, upon request, to the community regarding the Charter 
Schools Act of 1992 and governing board's charter policy and procedures. 

2. Evaluating Petitions 

Administrative review B.nd evaluation of qualified charter petitions for 
compliance with criteria for the granting of charters.· 

3. Public hearings 

Administrative preparation for the conducting of public hearings needed to 
reach a determination !or adoption, reconSideration, renewal, revision, 
revoca.ti.i::m, or appeal of a petition. · 

4. Monitoring the charter 

Subsequent administrative review, analysis, and reporting on the charter 
school's performance for puiposes of chart.er reconsideration, renewal, 
revision, evaluation, or re\tooaJ:ion by the governing body. 

5. Petition appeals. • 

Staffing and convening the county office review panel, conducting the analysis 
of the school district decision process, responding to the review panel 
inquiries and request.s, and reporting to the involved parties. 

VI. Claim Preparation 
' 

Each claim for reimbmement pursuant to thiB mandate must be timely filed and set 
forth a listing of each item for which reimbursement is claimed under this mandate~ 

A. Reporting by Components 

Claimed costs. must be anocated epcording to the five components of 
reimbursable activity.described in Section V. B.. · 

B. Supporting Documentation. : 

Claimect costs should be supported by the following information: 

•w~;)t:: :·'/,':\· ,,,,,, :)~:._ Employee Salaries and Benefits . 

Identify the employee(s) and their job classification, describe the mandat.ed . 
functions performed, and specify the actual number of hours devot.ed to each 
function, the productive hourly rate, and the related benefits. The average . 
number of hours devoted to each function may be claimed if supported by a 
.d~.cumented time study. 
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2. Materials and Supplies 

Only the expenditures that can be identified as a direct cost of the mandate can 
be claimed. List cost of materials which have been consumed or expended 
specifically for the purpose of this mandate. 

3. Contract Services 

Give the name(s) of the contract:ors(s) who perfonned the service(s). 
Describe the activities performed by each named contractor, and give the 
number of actual hours spent on the activities. Show the inclusive dates when 
services were performed and it.emize all costs for those services. 

4. Allowable Overhea.cl Costs 

a. School districts mum: use the J-380 (or subsequent replacement) non-restrictive 
indirect cost rate provisionally approved by the California Department of 
Education. 

b .. County offices cif education must use the J-580 (or subsequent replacement) 
non-restrictive indirect cost rat.e provisionally approved by the Sat.e 

. Department of Education. · 

VII. Supporting Data 

-.. 

For reporting purposes, all costs claimed must be traceable to source documents 
and/or worksheets that show evidence of the validity of such.costs. Pursuant to 
Government Code section 17558.5, these documents must be kept on file by the 
agency submitting the claim for a period of no less than four years ·a.ftef the end of 
the calendar year in which the reimbursement claim is filed, and made available on 
the request of the State Controller. 

VIII. Offsetting Savings and Other Reimbursements 

Any offsetting savings the claimant experiences as a direct result of this statute must 
be deducted from the costs claimed .. In addition, reimbursement for this mandate 
received from any source, e.g., service fees collected, federal funds, other state 
funds, etc., shall be identified and deduct.ed from this claim. The Commission has 
not identified any specific offsetting savings fr.om state or 'federal sources applicable 
to this mandat.e. 

IX. State Controller's Office Required Certification 

An authorized representative of the claimant will be required to provide a 
certification of claim, as specified in the Stat.e Controller's claiming instructions., for 
those costs mandat.ed by the state contained herein. 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

Il\T RE TEST CLAI!v.f ON: 

Education Code Sections 47602, 47604, 47605, 
47605.5, 47607, 47613 (formerly 47613,7), 
47613.5, and 47614; Statutes 1998, Chapters 
34 and 673; California Cod.e of Regulations, 
Title 5, Sections 15410-15428; California 
Department of Education Memorandum dated 
April 28, 1999, 

Filed on June 29, 1999, 

By Los Angeles County Office ofEducatfon 
and San Diego Unified School District, 

. Claimants. 

No. 99-TC-03 

Charter Schools II 

STATEMENT OF DECISION PURSUANT 
TO GOVBR.N'MENT CODE SECTION 17500 
BT SEQ.; CALIFORNIA CODE OF . 
REGULATIONS, TITLE 2, DIVISION 2, 
CHA.PTBR.2.5, ARTICLE 7 

(Adopted on November 21, 2002) 

STATEMENT OF DECISION 

The Commission on Sta~ ~dates {CommisBion) heard and decided this test claim during a 
a regularly scheduled hearing OD October 24, 2002. Art Palkowi1Z and Brian Bonnett appeared .on 
W behalf of cla:imant San Diego Unified School District. Gayle Windom appeared oli behalf of . 

claimant Los Angeles County Office of Education. Dan Troy, ~eather Carlson and $usa.li 
Geanacou appeared on behalf of the Department of Finance (DOF). At~ hearing teatimony 
was given, the test cl.aim wa811Ubmitted, and the vote was taken. 

· The law applicable to the Commission' a deter.minai:ion of a rem:ibursable state mandated · 
. program is article XIlI B, seQ'lion 6 oftb.e California. Constitution, Government Code section 

17500 et seq., and related case law. · 

The Commission approved the stB.ff analysis for the tem claim presented by a 5•0 vote. 

BACKGROUND 

On August 24, _1999, claimants, Lo·s Angeles County Office of Education and San Diego Unified 
School District, submitted a test claim alleging a reimbursable state mend.ate for county of.fices 
of education and school districts to provide supervisory oversight and reporting services t.o 
charter schools, and various other activities related to the esta.bliBbment and :fiscal management 
of charter schools. 1 The claim arises from enactments or amendments t.o Education Code 
sections 47602, 47604, 47605, 47605.5, 47607, 47613 (formerly 47613.7), 47613.5, and 47614 
by Statutes 1998, chapters 34 ~d 673,-and the adoption ofCalifomia Code of Regulations, title · 

;,.::·:t: ' ''~{!\;·,· 5, sections 15410 through 15428. Claimants also assert tha:t Califomia Department-of Education 

e 1 The reimbursement period for this test claim begins no earlier then July l, 1998. (Gov. Code, § 17557, Bllbd.. (c),) 
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(CDB) memoranduri:J. dated April 28, 1999 constitutes an executive order re9Ulting in a 
reimbursable state man.date. · 

On May 26, 1994, the Commission heard and decided a related test claim, Charter Schools, 
CSM-4437.2 The Commission found that Statutes 1992, chapter 781, by enacting Education 
Code sec:tions 47605 and 47607, imposed a reimbursable state mandated program for school 

· districts for new activities relat.ed to initial chartor school petitions, and for mo:nitoring and 
evaluating the perfcmnance of charter schoals pertamjng to the revision or renewal of approved · 
charters. The claimants indicate intent to request a parameters and guidelines llillfllldment to 
incorporate any new activities from the Charier Schools II claim into the existing Charter . 
Schools parameters and guidel.friea. · 

Claimants' Position . 

Claimants allege reimbursable costs mandated by the state for test claim legislation requiring the 
·following activities of school districts: ' · 

(I) provide notice and an opportunity to cure to charter schools prior to any 
proposed revocation of the charter, (2) allow obart61' schools' to use certaio 
facilities free of charge, (3) respond to,·prepare for, and participate in court . 
proceedings challenging a decision .to deny a charter, ( 4) evaluate petitions for 
renewals of~ school petitions origiDally iranted by the State Board of 
Education· and prepare for and conduct hearings :i:elated to proposed renewals of 
those charter petitions, (5) calcmlate,,process, ancj. 11.Q.vat:!.ce paytj;t~ o~ prQperty 
taxes to charter schools, and (6) provide admiriistrative services to charter schools 
with.out full reimbursement 

C1ejmenra allege Similar activities are newly required of COlIIlty offices of education, and also 
. that ooimtY'offices of education are now required to evaluate certain charter school petitions and 

conduct some of the same activities found to be reimbursable for school districts· in the original 
Charter Schools test claim. 

Claimants conclude that none of the Government Code section 175 56. eXceptions to :finding costs 
mBDdated by the state ·apply to this test claim.· Claimants specifically assert th.at th.ere are no 
other federal or state conBti.tuti.onal proyisions, statutes or exemitive orders impacted, and that 
Statutes 1998, ch.epterE 34 and 643 appropriated no funds for the reimbursable activities alleged. 

St.ate Agency Position· 

DOF's July 28, 2000 response to the test claim allegations states agreement in part with 
claimants on some of the· identified new activities, however it argues ~: 

• Some of the clamied activiti~s are di.screticnmy or perrniesive; 

• Some of the claimed activities are not new; . . . 

o Fee authority is given for the di.e1rlct to charge the charter school for expenses of 
,;><\-~~(' r;. supervisory overeigbt; or . 

• · Other offsetting savings ere established as part of the test claim legislation. 

i Cllarter School8, CSM-4437, Smtcment ofDscision ad.op1:1ild on July 21, 1994; PBmlillrt8re e.nd Gllldelinee ad.opmd 
·October l &, 1994. 
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A· DOF agrees with c!Rimanm that Education Qode sections 4 7605, subdivision (k), 47605 .5, and 
W 4 7607 include new activities or higher levels of service. 

COMMISSION FINDINGS. 
' . . . 

A test claim statute or executive order may impose a reimbureable state mandated program if it 
orders or commands a local agency or school district to engage ii:i an activity or task.3 In 
addition, the required activity or task must be new·, coristituting a "new program," or it must 
create a ''higher level of service" over the previously required level of service; The courts have 
defined a "program" subject to article xm: B, section 6, of the California Constitution, as one 
that carries out the govermmmtal function of providing public services, or a law that imposes· 
unique requirement.a on local agencies or school districts to implement a state policy, but does 
not apply generallytq all residenm and entities in the state.4 To determine-if the program is new 
or imposes a blgher level of service, the analysis must compare the test claim legislation with the 
legal requirements in effect immediately before the enactment of the test claim legislation. 
Finally, the newly required activity or increased level of service must impose costs mandatec;l by 
the state. 5 · . · · . · · . . · · 

· Test Claim Executive Orders: California Code of Regulations: 

AE part of the test claim :filings, c]ejments allege, "The State Board of Education adopted title 5, 
California,Code ofR,egulations .section 15410-et seq: as om.ergency regulations to implem~t 
Education:Code section 47613.5." Clejments' test claim Exhibit C is identified as including 
"Title 5 California Code o~R.egulations §§ 15410-15428," however, the exhibit is a printout 

A :from fue.:Qalifomia Department of Education's. (CDE' s) website md ·does not provide any · 
Windication of an operative date. The regulations are not in the cui'rent version of Barclays . 

Of!i.cial California. Code of Regulations, and there are no historical notes indicating that any 
regulations were ever filed or operative for those section mnnbers.6 

Ju noted.;below, Education Code section 47613.5 was repealed by stE.tutes 1999, chapter 78, 
effective July 7, 1999. Claimants' exhibit from the CDB website may be of proposed regula.ti.ons 
that were never published or op~ve prior to the repeal of the il:o.plementing Education Code 

. eectio;o.. Without evidence presented of the operative dates ofihe claimed regulations, the 
Commission finds that the cl~ed regulations are not properly included in this test claim. Any 
further references to "test claim legislation" do not include California Code of Regulations, · 

·title 5, sections 15410 tbrough 15428. 

l Long Beach Unified School DI.rt. 11. Stale qfCalifimUa (1990) 225 Cal.App.3d 155, 174. 

. . . ~ Cowit;y of Los Angeles 11. State of California (1987) 43 CaL3d 46, 56; Lucta Mar Unified School DI.rt. v. Honig 
: (1988) 44 Cal.3d 830, 835, . . . . 

5 Govemment Code section 17514, 

A 0 Barclays Ojfictal California Code of R'.!gulaiioru is cemned by tb.e Office of Admillistrative Law e.s tb.e official w regu!Btion pilblication cf the State cf California for ptllJlCBes cfjudiciB.1 notice.:· (Gov. Cede, § 11344.6 and Cal . 
Code Rogs., tit. i; §190,) . · · 
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Issue 1: lB the test claim legislation irubject to al'ticle XIIIB, section 6 of the 
California Constitution ?7 

In order for the test claim lagislation to be subject to article JaII B, section 6 of the California 
ConBtitution, the legislation must constitute a "program." In Coun.Y of Los Angeles v. State of . 
California, the Califomia Supreme Court defined the word "program" within the meaning of 
article XIII B, section 6 as one that cmies out the govemmeni:Bl function of providing a serVice 
to the public, or laws which; to implement a ste.te policy, impose unique requirements on local 
govemments and do not apply generally to all resident.a end entities in the state. 8 The court has 
held that only one of these findings is necessary.' . 

Tho Commission finds that the test clahn legislation constittites a program within the meamng of 
article XIII B, section 6 of the Califomia Consti:tuti.on under botb.'teeta. First, it constitutes a . 
program that cmies out the governmental function of providing a service to the public, to' the 
extent the test claim legislation requires school districts and county offices of education tci 
'engage in supervisory, funding and rej)orting activities related to. charter schools. The courts 
have held that education is a peculiarly governmental function administered by local agencies as 
a service to the publi c. 10 

The test claim legislation also satisfies the second test that triggers article XIIl B, section 6, to 
the extent that the test claim legislation requires school districi:E and ci0W1ty oflices ~f education 

. to engage in charter schciol supervisory, funding and reporting aoti.vities solely applicable to 
public school adminisiration. The test claim legislation imposes unique requlrem.ents upon 
school districts· that de not apply generally to all residents and imtities of the state. Accordingly, 
the Commission finds that supervisory, funding and·reporting activities related to charter schools 
co:astitute a "program" and, thus, are subject to article XIII B, section 6 of the California 
Constitution. 

Issue 2: Does the test cl.aim legislation impose a new program or higher level 
of service within an existing program upon school distrlcm ·within the 
mellliing of article xm: B, section 6 of the California Constitution by 

.·requiring new or ndclltional·a:ctivities related to charter school 
supervision and reporting? 

.The claimants contend that the test cWm legislation imposes a new program or higher level of· 
service upon school distcici:E by requiring specific new activities rela.tedto chart.6r school 
supervision and reporting. Under prior law, school districts were required to engage in activities 

7 Article XIII B, secticn 6 cf the California c~atttuticn provide&: "Whenever.the Legislature or llDY l!tBte agency . 
maiidates a nf!W program or higher level of service cn any local govsrnmemt, the etato shall provide a subvention of 
funds to reimburse aw:h local govemment for tl:ie costs of such program or increased level cf service, except that the 
Legi.sWure may, but I1lll!d not, provide SUQb aubvimtion of funds for thB follcwing manda+ee: . · · 
(a) Legisle.tive man.tlli±es requested by the local agency. nffec:ted; (b) Legialation defining a new crime, or cbEDging an 
existing cl.efinition of a crime; or ( c) Legislative men dates enacrted prior to J anuai:y l, 197 5, or ex.eCIUtive crdeire or 
regulatiDDB initially implmnenting legial!lion enacted prior to January 1, 1975." . . . · 

·:·,.,.i·:.•'r~.i:)I'• 1,,'l :'·:.:',l.Willii"i.J.',0.'.\;,':•~, ..... :.';,',• •, •I•·,,•,' •: ' ' ' ' 

:~·'!-.':;~·. a Cciunijl of LOs ArigeleB, supra, 43 Cal.3 d at S 6. 

9 Carmel VaUfJ)1 Fire Protection Dist. 1•. Stcue of California (1987) 190 Cal.A;ip.3d 521, 537. 

10 Lang Beaah Unified School Dist., supra, 225 Cal.App.3d at 172 ~ "al~ough n~i:rous private schools~ 
edu.ca.ticn In our aotliaty is COtlBitlared to be a pemiliarly govlm!lilental fum:tiou ... ~by local a.gimmes to 

provide ae!vice to the public. n 
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related to initial charter scl;Lool petitions, 11nd for mODitoring and evaluating the perfcmnance of 
charter schools pertaining to the re'Viaion or renewal of approved ~.1 ~ The test clium 
legislation makes changes to some of the requirements as compared to prior law. The analysis 
for :finding a new program or higher level of service must exemiDe whether the test~ 

· legislation requires a school district to engage in activities, and. whether such activities constitute 
a new pro~ or higher level of service when compared to prior law. · · 
Tsst Claim Statutes: 

Education Code section 47602. 

Tb.is Education Code section, as added by Statutes 1992, chapter 781, and amended by Statutes 
· 1993, chapter 589, Statutes 1996, chapter 849, Sta.tut.es 1998, chapter 34, and Statutes 1998, 

chapter 673 provides: 

(a)(l) In the 1998-99 school year, the maximum total I!umbf)f of. charter schools 
authorized to opemt.e in this state shall be 250. In the 1999-2000 school year, and 
in each successive school :Year thereafter, an additional 100 charter schools are 
authorized to operate in this state each successive school year. For the pmposes 
of implmnenting this section, the State Board of Education shall assign a number 
to each charter petition that it grants pursuant to subdivision 0) of Section 47605. 
tind to each charter noti~e it receives pu!suant to subdivision (i) and paragraph (5) . 
of subdivision G) of Section 47605, based on the chronological ordf!I' in which the 
notice is received. The limits contained in this paragraph may not be waived 
purauant to Secti6n 33"050 or any other provision of law. 

(2) By July 1, 2003, the Legislative .AnalyBt shall, pursuant to the criteria in. 
Section 47616.5, report to the Legislature on the effectiveness of the charter 
school approach authorized under this part and recommend Wb.ethet to ·expand or 
reduce the annual rate of growth of charter schools authorized pursuant to this 
section. · · 

(b) No charter shall be granted under this part that authorizes the conversion of 
any private school to a charter school No che.rter school shall receive any public 
ft.mds for a pupil, if the pi.tpil also attemds a private school that charges the pupil 1 B . 

family for tuition. The State Board of Education shall adopt regulations to 
implement this section. · 

Claimants'identify that Education Code section 4'7602, subdivision '(a), as emen.ded by Sta.tutea 
1998, chapter 673, "increases the number of charter schools that are authorized to operate in the 
state." The statutory ian.glll!-.ge is directed to the State Board DfBducati.on and the state· 

. Legislative Analyst's Office, and clajman:ts do not specifically identify any new reimbursable 
activities or duties imposed upon local educational agencies by this amended Education Code 
section. Therefore, the Commission finds that Eduoa.tion Code section 4 7602 does not impose a 
new program or higher level of smrice upon school districts or county offices of education.· 

9 11 Statutes 1992, ohaptm 781, lmllCting Bduostion Code aetl!ioua 4?605 and 47607. Seeprevi~~y approved test 
claim Charter School.r, CSM-443 7. 
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Education Cade eeatiim 47604. 

'Ibis Bduoati.OD Code section, as added by Stl$teB 1998, chapter 34, provides: 

(a) Charter schools :qiay elect to operate as, or be operated by, a nonprofit public 
benefit oorpore.ti.on, forµied Bii.d organized pursuant to the Nonprofit .Public 
Benefit Corporation Law (Part 2 (ooinmencingwith Section 5110) ofDivision 2 
of Title 1) of the Corporati.OllB Code). · 

r 
(b) The ,governing board of a school district that grants a charter fur tb.e 
estabHsbment of a charter school formed anp organized pumumt to tl:iis sectio·n 
shall be on.titled to a single representative on the board of directors of the 
nonprofit public benefit corporation. 

. ( c) It is the intent of the Legislature that an authority that grants a charter to a . 
charter school to be operated by, or aa, a nonprofit ptiblio bmie:fit corporation shall 
not be liable for the debts or obligations oftb.e chmter school. 

. . 
· Claimants allege tb:at,'cieepite the language of aubdivi.mon (c),.the· school district or county office 

of education granting a charter, · 

may be liable for the acta or obligations- of the charter school due to the granting 
authority's s1:atllt.ory oversight responsibilities or because tb.e nonprofit 
corporation laws may shield the ch8rter school, but not the granting authority, 
from liability. County oflioee of edll.cati.on and school districts mllBt determine· 

· the inipact of seatj.on 47604 on self-provided or purchased imnmm.ce. Furlb.er, · 
county offices of education and school di.striota may :iriCUI' additional ciosts for 
such insurance as the result of the election of a charter school to opE!n!.te as or by a 
nonprofit public benefit corpOl"Bti.on: · . 

Claimants have not·o:ffered legal support for this contention. Altematively, DOF, in its 
response of July 28, 2000, argues: . . · 

Districte have a choice as to whether or not to buy more liability inBimmce. 
Furtbef, the law miles the dist:icta and county offices better off than.before by 
specifying in statute that they should have no liability. Indeed, the distriot1 s need 
for such coverage would seem to d.Ocrease, as tliey are now resp~ible for fewer 
students. The Department ofEduca:tion's legal opinion, [test claim Attachmem:t 1, 
dated June 12, 1997], similarly concludes the chartering agency has no liabilitY 
for charter school a.cti.viti.ee. . . 

The CDE' s June 11., 1997 legal ophlion, Charter Sahool Liability and A.aaountability, provides·· 
e:i..1:ensive statutory and case law analyeis on public sector imputed and vicarious liability law, 
and concludes, "Given. the purpose of the enabling 1egiela:ti:on, we believe the better view is ths:t: 
charl:erln.g entities are compietely immune from liability f.cutred by charter schools under 
existing law." Following this opinion, the Legislature eria.cted Education C9de section 4?604, 

'.'.! ;_5.,:; Subdivision (c), to con:firm that chartering entities, including school dietri.ots and county offices 
.. · ; ·' . of education, are not to be liable for the debts or obligation.S of a c~ school, when operated 

as, or by, a non-prp:fi.t. . 

In cleirnan:t.Sm Diego Unified School Di..Btri.ct's September 30, 2002 comm.en.ts on the draft ete:ff 
anal.yeis, the ci ejm ant expresses agreemem:t "with staff's recommenda:ti.on rege:rd.in.g the purchase 



ofiriBuranoe for charter schools established as nonprofit public benefit corporati.on[s]." Claimant 
tb.en goes·on to argue tbB.t: 

H~ev~, cb.arter schools not operatirig as a nonprofit corporation have been the 
. .spollBonng entity's reepori.aibility for acts or Dbliga:tioi:JB, .. 

. . . . . 

DOF contends Under Education Code section 47604 "districts have a choice as to 
whether or not to ·buy more liability insurance.''. Given that s6hool districts shall 
purchase insurance in accordance with Education Code section 35208 (a) 12 there is 
no reasonable altemai:ive for the eponeoring district of a charter but to purchase 
insurance for charter schools tbB.t. are not a nonprofit public benefit corporation. 

Education Code section 47604 for the first time detennined the responsibility of 
sponsoring districts with charter scb.ools not operating as nonprofit corporations. 
Therefore, in accordance with Edusation Code section 35208 (a) purchasing 
insurance for the charter scb.ool is mendatOl')' as it would be for otb.ei' school sites. 

It is unclear about how this new argument connects with the test claim legislation. First, 
Education Code section 3.5208, subdivision (a), which. requires school districts to omy liabilitj 
insurance, was not pled as pert of the test claim allegations. Secolid, even if the section was 
properly pled and before the Commission now, it does not fall within the jurisdiction of the 
Commission under article XIIl B, section 6, subdivisian (c) of the California Constitution, 
becauae Education Code section 3 5208 was enacted prior to 1975 .1' . Claimant raises a D.6W 

argtlllleilt for reimbursement of a ch.artering entity's costs of purob.asmg liability insurance to 
A cover a charter school not run as a non-profit. The Commission finds no connection from the 
Wtest claim legislation pled, namely Education Code section 47604, to this newly asserted 

e"''Pense. Education Code section 47604, as cited in its entirety aJ:iove, simply allows a charter 
school to operate as a non-profit. It has nothing to do with purchasing liability insurance, or for 
determining "the reSpon.Bibility of eponsoring districts with oharter schools not operating as · · 
non,i:iro:fit corporations." lEmphasis added.] · 

The Commiasion finds that Education Code· sec;tion 47604 does not require any new activities on 
the part of school districts or county offices of education. AB discussed in Long Beach, 
"mandates" is to be understood ''in the ordinary sense of 'orders'. or 'comm.ands. "' 1~ The state, 
by permitting charter schools to operate as a nonprofit public benefit corporation, .in no way is 
ordering school districm to purchase additional insurance, therefore the statute does not impose a 
now program or high.er level of service upon school diBtricts or county offices. of education for 
the alleged costs and activities. 

12 ClaimBirt' s footnote oOI1tains compl~ text of the cited code eection. e 1 ~ Former Edu.cation Cocle of 1959, eectio;i 1017 was renumb~d by Stailltas 1976, chapter 1010 as eecticn35208. 

• 
14 Long Beach Unified School Dist. ,,, State of California, Sllpra, 225 Cal.App;3d at 174. 
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Education Code section 47605. 

ThiB Education Code sectioll, e.a added by Statutes 1992, chapter 781, and amended by Statutes 
1993, chapter 589, Statutes 1996, chapter 786, Statutes 1998, chapters 34 and 673;15 provides the 
Btmidards and instructions for filing and reviewing a petition to establish a chatter sch.ciol. This 
code sectioll, as added by Statutes 1992, chapter 781, we.a the subject of the prior test claim, · 
Charter Schools, and WRB found to impose a reimbursable state mandate for school districts for 
new· activities related to processing initial charter school petitions .. Clejrnents allege new · . 

. reimbursable state mendst.ea are imposed by amended subdivision (j) and new subdivliiion (k). 
Each subdivision will be analyzed individually below. Amended subdivjajon G)(l) provides; 

G)(l) If the govemmg board of a 'school district denies a petition, the petitioner 
may elect to mbmit the petition for the establishment of a charter school to either 
the com;ity board of education or clirectly to the State Board of Education. The 
county board of education or the State Board cif Education, as the case may be, 
shall review the petition pursuant to subdivision (b). If the petitioner elects to 
submit a petition for establishment of a charter school to the county board of 
education and the county board of education· denies the p·etition, the petitioner 
may :file a petition for establishment of a charter school with the State Board of 
Education. · 

. ' 

Claimants allege "subdivi9ion G) now allowa a' charter petitioner· to submit a charter petition 
clirectly with the county board of education ... whenever a school district denies a charter 
petition." By replacing subdivision G), the Legislature eliminated the previously approved 
mandate activities for county superintendents to convene a review panel to evaluat.e a denied 
charter petition and substituted a new revi6W procedure. 

Cla.imant.s i.n!ilcate intent to request a parameters ai;id guidelines amendment to incorporate any 
new activiti.es into the existing Charter Sahools parameters md guidelines. The reimbursable 
activities of former subdivision G), as added by Statutes 1992, chapter 781, should be eljmjnated 
from the Charter Sahoolll parameters and guidelines, effective Jmuary 1, 1999, and replaced 
with the new requirements of eubdivisioD G)(l). The Commission finds that Education Code 
section 47605, subdivision G)(l), as amended by Statutes 1998, chapter 673, imposes a new 
pl'ogram or higher level of st::l'Vice upon county offices of education for the ·following activity: 

• After the goveming board of Ii. school district denies e. che.rtar school petition and 
·the charter school petitioner submiti: the petition to the county board of education, 
the county board of education shall review the petition pursuant to Educe.ti.on 
Code section 47605, subdivision (b). 

Claimants also allege th.at Statutes '1998, chapter 673 further amended 

subdivi.Sion (j) to allow a charter petitioner to file a judfoial action challenging a 
school district'·s denial of the petition iftb.e county board of education or the State 
Board of Education fails to act on a direct petiti.on.withln 120 days. Thus, school 
districts must re8p6nd tO, prepare for, and participate in a judicial proceeding, . 

is This stB1'Ute has been furtl:ie:r amended by Statutes 1999, chapter 828, Statutes 2000; chapter 580, B.Ud Statutes 
2001, chapter 344, none of which are included or amended into the present test claim .a.lleS~Dllll, Nor di~ clejmanti 
include the amendments i:llll& by Statutes 1993, chapter 589, or Statiites 1996, chapter 786 lll the tent cle.im 

allegations. 

376 
488 



rathar than a county board of echicati.on review, if the charter petitioner challenges 
a decision by a school di.Btri.ct to· deny a charter petition. 

Claimants refer to subdivision G)(3 ): 

If either the county board of e~cati.on or the State Board of Education fails to aCt . 
on a petition within 120 days of receipt, the decision of the governing board of the 
echool ·disti:ict to deny a petition shall, thereafter, be subject to judiciel review. 

DOF argues, "Wo new.mandate is established as charters always bade. right .to file a judicial 
action. The Education Code is permissive; as long as an action is not prohibited, it is permitted.'' 
In addition, the Commission notes that response to judiciel review is not imposed by atate action, 
but by the action of a member of the public :filing a lawsuit Subdivision 0)(3) merely sets a .ti.me 
period after which the charter petitioner can demonstrate to ,a court that they have exhausted all 
statutory administrative remedies. ·Therefore; the Commission finds that Edu.cation Code section 
47605, subdivision G)(3), as amended by Statutes 1998, chapter 673, does not ii:npoee a new 
program or higher level of service upon school districts. 

Finally, claimants allege e. reimblll'Be.ble.sta.te mandate is imposed by Education Code section 
47605, subdivision (k)(3), in pertinent part: · · · 

A chert.er school that has been granted its charter by the State Board of Education 
.. . and elects to seek renewal of its charter shall, prior to expiration of the chsrter, 

· su.bmft its petition for renewal to the governing board of the school district that 
'. initielly denied the charter. , e DOF' s response "concur[s] that the If!.w ii:nposes new duties on the agency that p~ouely denied 

· a charter." The Commission agrees, and finds that Education Code section 47605, subdivision 
(k)(3), as added by Statutes 1998, chapter 673, imposes a new program or higher 1E1Vel of service 
:upo~:school districts for the following activity; · 

·:. ' .• . Review charter school petitions for renewal, when submitted directly to the 
governing board of the school district tbat initially denied the charter, prior to 
·expiration of the cbllrter granted by the State Board of Education. . . 

Education Code section 47605.5. 

This Education Code section, as added by Statutes 1998, chapter 34, provides: 

A petition may be submitted directly to a county board of education in the same 
manner as set forth in Section 47605 for charter schools that will ~erve pupils for 
whom the county office of education would otherwise be responsible for 
providing direct education e.nd related services. Any denial of a petition shall be 
subject to the same process for any other county board of education deDia1 of a 
charter school petition pursuant to this part 

Claimants allege that this code section imposes "new reguiremente for responding to information 
. requests, evaluating charte._r. sqb.o()l J?.~~ti:P..~· _cop.ducting p!lblic hearings, monitoring char.ter 
school performance, and responding to appeals of decisions with respect to charter school · 

·petitions made directly to the ~ounty board of education.." 

A Prior law of Educe.ti.on Code section 47605, B.s added by Statutes 1992, chapter 781, only 
W' permitted proponents of a charter school. to· apply to a county office of education for review when 
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the governing board of a school distriafi dcmied·a petition. New Educatil!IIJ Code flection 47605.S 
sets up a requirement for county boards of ·eduoation to review submitted ahart5r school petitions 
under the ariteria of section 4760~, if the proposad charter school is cl,eBi~4: to. ~·serve pupils for 
whom the county office of eduoati.on would otherwise be respOIJ.Bible for providing direct · · · 
educatioIJ and related s!srvices." · ThiB requires county bo·arde of eduaation tq iilour expSnses for. 
activities prwiotlaly feund raimbtirsab1e- to sohOol disttiots llilder the Charier Sc:hoo"Lr j:ii:irarneters 
and guidelinos. The" Commission filide that Education Code sectiob 47605.5, as added b~' 
Statutea 19~a •. ~ 34, imposes a new program or pj.gb.er level of service upoD county ofl;ices 
of educatio:q. for.the follo~g new activ.ityj · 

• ReView Charter school petitions submitted ditectl:y to the county board of 
educatiEll:Li ilitlie Sallie maimer Ba set forth m Education Code sectl:on 47605, for 
charter· e~ciol.Ei ·tliat Will serve pu.pils for whom the oounty t:iffioe of•ed'ilcation 
would 6'15lerWiBe be responsible :for providing direct·ecliication and related · · 
serviccie; · · · · · · · 

Education Corie section. 47607. 

This Bducatio~ Code.seictiOii,. as ~d by Statutes 19S2, chap~ 781,.andamended'by Statutes 
1998, chapter 34, provides, · · · 

· · (a)(l) A ch.¢ermaybe ~~pursuant to Sectlo:ga'4760S;4760~.s~ ~.47~q6 
for a periodnotto exc;eed:;ttye.:years, A chll,rter grante_d 'Qy aJ!choo~ district . 
governing board, a cciunt)I board of education or the State Board of Bduoatioll. . 

· maybe granted one or more subsequent renewals by that entity. Bach reneWal 
sbiill be fof a pariod·of·five years; AmB.teriS.l revision of the provisicins ofa 
cJmter p@tifion triiiy be·-inB.Cie only With the apprbv'al·oftlm a.Ufhi.brity that·gramed: . 
. the chatter. The e:u1lb.cirit}•itba.t··grante0:'tb.e ch.after mayilmpect or obsmre any part 
. of the charter school at any time. 

(2) Renewal!! and.1llSlteri.al te"Jisiqn:a of chzrters shall be governed by the etan~ds 
and criteria iii Section..47605. i' 

(b) A charter may be revoked ·hy the auth~rity that granted the' ollarbr under this 
chapter if the authority finds that the charfier school did any of the following: 

(1) Committed a material violation of any of the conditions, standards; or 
proce~ set..~ bi the cbmtcr .. 

· (2) Failed to meet or purstte'BB3' of the pupil outeomeiEi identified in:the charter. 

(3! Failed ~.i:i1~ ,P~Y ~~epted accoiln@~di~~l~. or enga~f?d h;i·~oal 
m1smanegem.en_~~'·'' . . . . . . . 
(4) Violated any provision of law. 

(c)Pri.or ito re:ybeati.o~.tthe autb.erity tbµ-gmnted:th.e:.Charter shall notify the 
c~~be.~ s,~~~L~.t~Y~9~!t:kin o;~.!seation end give ~e achoo~-. a . 
reasonable.oppartlmity to 'Clll'e the violation, Ulllees the authonty determmae, m 
writing, that the .violation constitutes a severe and jmminent threat to the health or 
safety of the pup~1 • . . • . .. .· 

. t .•. 
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This statute was included in the original Chartl!T' Schools test claim filed on the ems.ctment of 
Sts.tutes 1992, chapter 781. The primary amendment by Sta.tntes 1998, chapter 34 was the 
addition ofsubclivision (c), 

Claimants allege that Education Code section 47607, as amended, requires the school.disj:rict or· 
county 'office of education granting a charter school petition to "provide notice to that charter 
school prior to any proposed charter revocation . , , and also requires the charter granting . 
authority to give the charter school a reasonable opportunify to cure" violations that do not pose 
a threat to health and safety, DOF agrees "that the cost of preparing a written notification is 
new." Claimants acknowledge that other activities required by Education Code section 47607 
are already r;eimbursable through the original Chartl!T' Schools claims process. 

Under the provisions of Education Code section 47605, subdivision (b), school districts, and 
. county offices of education required to r6View charter school petitions, "shall grant a charter for 
the operation of a school under this part if it is satisfied that the charter is consistent with sound 
educational practice." Under fue..stm:ute, local educational agencies must cite facts and make 
specific written findings in order to reject a charter application; the rejection cannot be arbitrary. 
Thus,. acceptance and approval of a complete charter petition is not a discretioriary act .on the part 
of school districts and county offices of education. 

Once a charter school petition is approved the chartering agency maintains some oversight. 
~sponsibilities. For example, Educatipn Code section 47613 states,· "a cbart:ering agency may 
charge for the actual costs of supervisorial oversight of a charter schooL" If in the course of that 
oversight, the school district or county office of education determines that the standards or 

A criteria of the approved charter are not being met, the chartering agency has a duty to revoke the 
W charter by following the mandatory procedure described in Education Code section 4 7607, · 

subdivision (c). Therefore, the Commission finds that Education Code section 47607, as 
amended by Statutes 1998, chapter 34, imposes a. new program or blgher level of service upon 
school districtB and col,lD.ty offices of education for the following new activity: 

" Prior to revocation of a. charter, the authority that granted the charter shall notify 
the charter public school of any violation of this section and give the school a 
reasonable opportunity to cure the violation, unless the authority determines, in 
writing, that the Violation constitutes a severe and imminent threat to the health or 
safety of the pupilB. · 

Education Code section 47613 ffonnerlv 47613. 7J. 

When the test claim was filed, the test claim statute was Edllcation Code section 4 7613. 7, as 
added by Statutes 1998, chapter 34. The section was renumbered Education Code section 4 7613 
by Statutes 1999, chapter 78, effective July 7, 1999. No emendmants were made to the statutory 
language. 

(a) Except as set forth in subdivision (b), a ~g agency may charge for the 
actual costs of supeniisorial oversight of a charter school not to exceed 1 percent 
of the revonue of the charter ~~hool....,~·,~·:·,;,~i,. "·';'.if}·::''::·· .. 

(b) A chartering agency may charge for the ac1:uar costs of supervisorial oversight 
cf a charter school not to exceed 3 percent of the revenue of the charter school if 
the charter school is able to obtain substantially rent free facilities from the 
chartering agency. . . . · 
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( c) A local agenoy that is given the reaponsibility for supervisorial oversight cif a 
charter school, plll'81lallt to paragraph (1) of subdivision {k) of Section 47605, may 
charge for the costs of supervisorial oversight, md administmtive costs necessary 
to secure charter school fundiJJg, not to oxceel'd 3 percent of the revonue of the 
charter school. A charter school that is charged for·costs under this subdivision 
shall not be charged pursuant to subdivision (a) or (b). · 

( d) This section sh.all not prevent the charter school .from separately purchasing 
adm.inis'lmtive or other services from the chartering agency or any other solU'Ce. 

(e) For the purposes of this section, a chartering agencymeens a school district, 
county department of education, or the State Board of Education, that granted the 
charter to the charter school. · 

Claimants allege that although the code seCti.on allows school ·districts to charge a charter school 
for tb,e actual costs of supervisorial oversight, the maximum charge of one percent (or three 
percent if the school district provides substantially rent-free facilities to the charter school) of 

. charter school revenue, is insufficient to pay for the oversight costs. · 

DOF argues ''that if the Legislature had intended that chartering agencies' reqliirements should 
. be more costly, they would not have imposed a limit on the reimbursements. On the contrary, 
we belieVe this limitation was in keepingw.ith the int.ent of the Charter. law that ovorsight be just. 
that and was intendedto discourage micromanagement.'! · 

The Commission notes that this statute alone does not impose a new program or higher level of 
service, but instead establishes a fee system for which the chattering agency can impose a 
maximum charge of one ot three percent of 1he charter school i:-evenue for the actllal costs of 
supervisorial oversight. Supervisorial oversight is a reimbursable activity in the original Chaner 
Schools Parameters and Guidelines, EIS follows: · 

4. Monitoring the charter 

Subsequent administrative review, analysis, end reporting on the charter school' a 
performance for PUlJIOses of charter reconsideration, r61lewal, revision, 
evalua,tion, or revocation by the governmg_ body. 

ID comments on the draft staff anal.:Ysis, claimant San Diego Unified School District states that 
they ere "unable to locate in the Parameters end Guidelines or in the Claiming lDst:ru.cti.ons the 
term 'Supervisorial oversight."' The Commission agrees that this is not the exact language 
utilized, however, claimant b.e.s not cited any other definition of"supervi.Borial oversight'' in the 
Education Code indicating that the temJ. should not be read as comparable to the "Monitoring the 
charter" aotivity allowed for in Charter Schools Parameters and Guidelines.. 

Claimant argues tb.a:t •'the supervi.sorial oversight activities are a nevi' program or higher level. of 
service that is required to be performed by the epollBoring entity and·must be a reimbursable [sic] 
for any amounts exceeding 1 % or' 3 %. " Again, supervisorial oversight is not a new activity . 
required by the law claimed in the present test claim allegations. Claimant cannot make a. 
successful claim for subvention for the costs of su.pervisorial oversight without first pleading and 
eetablisbing that a new law or ox.ecuti.ve order imposed a new program.or higher _lev~l of. B~ce 
upon school districts or county offices of education. The laws relating to supervisorial ovemght 
as an activtty were pled ill the original Charter Schools test claim based upon the enactment of 
Statutes 1992, ·chapter 781, end have already been found by the Commission to impose certain 



reimbursable costs mandated by the state. The Commission :finda that Education Code section 
47613 does not require any new activities, but ratbar establish.es a fee authorityro be UBed by a · 
school district or cmmty office of education to offaet any costs of charter school supervisorial 
oversight. 16 · 

The Commission finds that Education Code section 47613, as added by Statutes 1998, chaptor · 
34, renumbered by Statutes 1999, chapter 78, does not impose anew program or higher level of 
service upon school districts or county offices of education. · 

. Education Code section 47613.5. 

Education Code section 47613.5, as added by Statutes 1998, chapter 34, effective 
January 1, 1999, and repealed by Statutes 1999, chapter 78, effective July 7, 1999, follows, iD 
pertinent part: · 

(a) Notwithstanding Sections 47612 and 47613, commencing with the 1999-2000 
school yee.r and Only upon adoption ofi:egula:tions pursuant to subdivision (b), ' 
charter school operational funding Bhall be equal to the 1x>tal funding that would · 

·be available to a similar school district serving a similar pupil population, · 
provided that a charter school Bhan not be funded as a. necessary small sohoo1 or a 
necessary small high achoo~ nor receive re:venue limit funding that exceeds the . 

· ·BPl.tewide average for a school di.strict of a similar type. ' 

· · (b) The State Departmont of B.ducatiop. shall propose, El:I1'l the State Board of 
~ucation may ~pt, regulations to implement subdivision (a) and, to the extent 

A poss~ble and consistent with federal law, provide for simple and, at the option of 
W . . . tP.e charter school, local or direct ·allocation of :funding to charter schools. 

Claimants allege that "Education Code section 47613.5 required the State Department of 
Education to propose,.anci the State Board of Education to adopt, regulations that provide for 
these alternative methoda of funding." The statutory 1angu8ge iB directed exclusively to the CDE 
and the State Board of Education and does not impose any activities or duties upon sohool 
districts. · 

In addition, as discussed above, it appears that the ·proposed regulatiODB were never published or 
operative prior to the repeal of this implementing Education Code section, effective July 9, 1999. 
Any potential activities for local educational agencies would have resulted from the 
·implementation of the regulations originally required by this statute, not from the etatu.te alone. 
Therefore, the Commission :finds that EdlEBtion Code section 47613.5 did not impose a new 

·program or higher level of.service upon school distrioili or cmmty offices of education. 

Education. Code .section 47614. 

This Education Code section was added by Statiltes 1998, chapter 34, operative January 1, 1999; 
. . . . 

A school district in which a charter school operates shall p~t a clmtor school 
to use, at no charge, facilities not cunen.tly being used by the school district for 
instructional or adminimtive purposes; or that have not becm historically used for· ., 

•· '. ~~:··· r.;.tf",...i'.':' 1'.;\1'!""·~--,';o11i1!l_~..,_.,..'i'°"r'. ·, ':'··· · '.' · 

e 16 Government Code section 17514 defines "oo!ts mendetod by the state" as inCl'!lased ~osts a district is "required to 
incur," therefore BDY com that are recoverable through sources other than district tax revenues are cot reimbursable 
costs mandated by the stale. 
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rental purposes provided the cbarf:el: school Bhall be resp1:1nsible for reasonable 
maintenance of those facilities. · · 

Education Code section 47614 was replaced by language from Initiativ~ Measure, Proposition 
39, section 6, effe;ctive November 8, 2000, as follows in part: · 

The intent of the people in amending Section 47614 is that public school facilities 
should be shared fairly among all public school PuPils, including those in charter 
schools. 

Bach school district shall make available, to each charter school operating in the 
school district, fa.cilities sufficient for the cbBrter school to accommodate iall of 
the charter school's in-district stud.en.ta in conditions reasonably equivalent to 
those in which the studen.ta would be accommodated if they were attending·other 
public schools of the district. Facilities provided shall be contiguous, fumished, 
and equipped, and shall remain the property of the school district. The school 
district shall make reasonable effcrte to provide the charter school with faoilitie;e 
near to where the charter school wishes to locate, and shall not move the charter 
school unnecessarily. 

The statutory language of Education Code section 47614, as added by Statutes 1998, chapter 34 
was replaced by vote of the people upon the approvJil of Propoirltion 39, and thus is no longer 
subject to article XIII B, section 6 of the Califomia Constitution, which only requires aubventi.on 
when "the Legislature or any state agency ttlanda±es a new program or higher level of service." 
Therefore, the Commission :finds that my potential reimbursement period for Education Code 
section 47614 begins on January i, 1999, and concludes on November 8, 2000 . 

. Claimants allege that Education Code section 47614 imposes a reimbursable state mandate, 
including "the fair rental value of the facility as determilied by the school di.strict governing 
board plus other direct and indirect costs associated with the charter school's use -of the facility." 

DOF's.July 28, 2000 response to the test cl.aim allegations concludes: 

The law specifically states that the district must provide facilities only if they are 
excess facilities or are not already being rented. A13 such, there iB no loss of rent 
to the district, as the "fair rmrtal value" of an. unrented property is zero. However, 
there could be miiior, one-time administrative colrtB iD establishing a free use 
agreement with the char!m. Additionally, even if there werea·revenue loss, it 
would not appear to constitute -a reimbursable D.ew program nor higher lev'el of 
service within the meaning of the mandate law. Fin.ally, the law al.so provides · 
offsetting savings, because the law requires that any facilities provided for use by 
the charter be maintained by the charter, thus relieving the chartering agency from 

· the costs of maintenance on the surplus facility. 

The Commission also disagrees with the cl.aim for state subvention for any lost rental value of a 
facility utilized by a charter school under this secti~~ as it ccn;i,tradict:e. the court's holding iD 
County ofSonr:ima v. Commission on State Ji?andatea. In County of Sonoma,~ c~urt concluded 
that lost revenue is not reimbursable under article XIII B, section 6 of the California 
Constitution.11 · 

17 County of Sonom1H. Commission on Sbzte Mandate.r t2000) 84 Cal.A;lp.4th 1264, 12.llS. 
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In County of Sonoma, the counties contended that reduced allocation of tax revenues was a 
reimbursable cost under article XDI B, section 6. The court cliaagreed. After analyzing Supreme 
Court cases on msncle.tes, reviewing Govemment Code section 17500 et seq. and other 
Constitutional provisions differentiating "costs" from ''lost revenue," the oourt came to the 
following conclusions: · 

. [I)t is the expenditure oftax1wenues·oflooal gcivemments that is the ai)propriate 
focu8 of section 6 (County of Premo v. State of California [citation omitted]) 
[stating that section 6 WWI "designed to protect the tax revenues oflocal 
governments from state mandates that would recjuire expenditure of such 
revenues."] 18 · · 

No state duty of subvention is triggered where the local agency is net required to 
expend its proceeds of taxes." 

The obvious view of the Legislature is that reimburaementis intended to r"Jllace 
aotual costs incurred; not as compensation for revenue that was never received. 20 

The presence of these references to reimbursement for lost revenue in article xm 
BUpports a concl.usion tbat by using the word "cost" in section 6 the voters meant 
the common meaning of oost as an 6'..'J)enditure or expense ao~y incm:red.i1 

A.riti :firuilly, the col.tl'I: J:iel.d that "we cannot extend the proviBions of section 6 to include concepts 
8UCh as Jost revenue. "22

. Accordingly, the Commission finds that the claim for the lost fair rental · 
value is not Bllhject to article XIII B, section 6, because lost revenue, such as rental income, does 

9not·constitiite a cost. . · · · · 

,AB for ~sociated "direct and indirect costs" of Providing property to charter schools, 
Statutes ,'.J.998, chapter 34 only required that school districts provide property ifitwas not being 
curi'ently used for instrootional or admllllatrative purposes, and, if it had not been historically 
rented. In .other words, the sta±Lite only required school cliatricts to provide truly vacant, 
unutilized property. Th.ere was no state requirement to evict.C'Uil'elit tenants, establish a lease 
agreement, or prepare property for a charter school in any way. In return fcir use of the·. 
unutilized property, charter schools "shall be responsible for reasonable maintenance of those 
facilities," thus, providing a potential benefit to school districts, not.a cost. · · 

However, any potential offsetting savings does not preclude finding that a new pro gram or 
higher level of service was imposed upon school districts for the adn:rinis1mtive expenses 
resulting directly from the sta.tutorY requirement to penmt charter schools to utilize_unused 
dimrict facilities, such as ."one-ti.me admini8tr8.ti.ve costs in establishing a free use agreement with. 
the charter," as proposed by DOF, 

18 Id. e.t 1283. 

IP Id. flt 1284. ' . 

20 Ibid. 

A ii Id. at 1285. 

W22Ibid. 
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Thus, the Commission :finds that Education Code section 47614, as added by Statutes 1998, 
chapter 34, imposes a new program or higher level of service upon school districts from 
January l, 1999 to November 8, 2000, for the following new activity: 

• Permitting a charter school to use, at no ohargEi, faoiliti.66 not curren:tly being used by the 
school district for instructi.Ollal or administrative purposes, or that have not.been 
historically used for rental purposes provided the chQrter school shall be responsible for . 
reasonable maintenance of those facilities. (Reimbursement for this activity is limited to 
administra.tive expenses resulting directly from the requiretrient to permit charter aohoc:ils 
to utilize unused district :facilities. Rental value of the facility is specifically excluded as 
a reimbursable exp~e~) 

. . 
Test Claim Executive Ordes: Caiifomill Department of Education Memorandum: 

Implementation ofNew Charter Schpql Fun.ding A{odel. dated April 28. 1999. · 

Claimants allege the memorandum is an execrutive order imposing a reimbursable state mandated 
program for the processing of payments. of property tax from school districts to charter schools. 
The April 28, 1999 document is a letter ''intendiyj to help chs.rter schools make" deQisions on the · 
new funding model options descn'bed in Education Code section 47613.5. The m61ILOrandum 
discrusses the plan for implementation of Education Code section 47613 .5, however the code 
section Was repealed on July ·7, 1999, and thus the memorandum was no longer of use. 

Under Government Code section 17516, en "OJtecutive order" may include "my order, pl.an, 
requirement, rule, or regulation issued by ... any· agency, department; board, or commission of 
sta.te gover:Dment" For the period of time the memorandum applied, it was lnfOIDJ.atio~ 
regarding the new charter school funding model; however, the Commission :finds that the 
memorandum did not meet the definition .of an executive order for school. districts and colinty 
offices. of education, BS it did not issue ariy directives or require any activ±tiee on the part of such 
local educational agencies. The Commission finds that the CDB memorandum dated 
April 28,19.99, did not impose a new program or higher level of service upon school districts or 
county offices of educatioil. 

Issue 3: Does the test claim legislation found to contain a new program or 
higherlevel of service al.!lo impo11e "com mandated by the state" 
within the meaning of Government Code sections 17~14 and 17556? 

Reimburs6D16Ilt under· article Xm B, section 6 is required only. if any new program or bigher
level of service is alsc femui to impose "costs'rnendeted by the state." Goverm:nent Code section 
17514 defines "costs mandated by the state" as any increased cost a local agCllCy is required to 
incur BS a result of a statute that mandates a new program or bigher level of service. 

DOF makes an argument against subvention for the part of the test clain+ legislation, based upon 
the axception of Govemment Code section 17556, subdivision (e): that there are no costs . 
mandated by the state if the st.atute or executive order provides offsetting savings to local 
agencies or school districts which result in no net costs tel .the l"o~¥.. a~~ies or school ~cts, 
or includes additional revenue thatwas speomcal)y intEll;lded to fund the costs of the st.ate 
mandate in an amount sufficient to fund the cost of the state mmdate. . 

DOF contends that Statutes 1998, chapter 673, in emending Education Code secti~n 47605; 
subdivision G), the Legislature elirnina:ted a mandate that county offices of education "convene a 
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review panel to detemline if a distriet acted properly in danying a petition. However, it also: a) e adds a requirement that' county offices review petitiOllB directly submitted to them; and b) all owe 
charter schools to file judicial action against a district in the case of a denial if the entity fails. t.o 
act on a petition within 120 days." · · 

DOF argues, "There would seem tci be considerabl~ offsetting savings resulting from the 
elimination of the earlier mandate. We believe these alternative activities to be comparable and 
therefore no reimbursable mandate exists." 

DOF' s E!Ilalysis does not comport with the complet.e description of offsetting savings in the. 
exception to reimbursement described in Gavemm.'ent Cade section 17556, subdivision (e). 
Because the prior requirements in Education CadB· section 47605 were fo'lllld to constitute a 
reimbursable stf!.te mandated program as part of the original Charter Schools teat claim, the 
elimination of part of the mandate and the substitution of other requirements does ncit provide 
offsetting savings which result in no net costs to fue school district Following the program 
evolution in a timeline: first, there is no program prior to the development of charter schools 
legislation; next, there is a new program in Statutes 1992, chapter 781, resulting in a 
reimbursable state mandate; :finally, part of the new program activities are eliminated end 
substituted with alternative activities by Statutes 1998, chapter 673. But, under DOF's 
argument, because the newest program is comparable, suddenly ''no reimb\U'Bable mandate 
exists.'' .. Tb.is doea not follow - if the.. previous program activities were reimbursable, the 
substitu~~d activities must be as well, unless another exception to subvention exists. 

. ·In addition, ·the test cl.aim legislation does not include additional revenue that was specifically 
Aintended.i:o fund the. entire cost of the st8te Iilanctate. Accordingly1 the. Commission finds that 
W Government Code section 17556, subdivision (e), does not apply tO deny a :finding of com . 

mandated by the state far the activities identified as imposing a reimbursable et.ate mandated 
program. · 

The Co~sion :finds none of the other exception8 to'finding a reimburSable sta~ mandate 
under Government Code section 17556 apply here. Accordingly, the Commission :finds tlll.t the 
activities identified in the conclusion, below, qualify for reimbursement because the activities 
impose costs mandated by the state within the meaning of Govemment Code section 17514. · 

CONCLUSION 

The Commission concludes that Education Co~ sections 47605, EUbdivision (j)(l) and (k.)(3), 
47605.5, 47607, and 47614 contain new programs or higher le'7els of service for school districts · 

. and/or county offices of education within the meaning of article xm: B, section 6 ·of the · 
California Constitution, and impose costs mandated by the state pursuant to Government Code 
section 17514, for the fallowing specific new activities: 

School Districts: 

" Review charter school petitions for renewal, when submitted directly to ~e 
governing board of the echc!ol district that initially denied the charter, prior to_ 
expiration of the charter granted by the State Board of Education. 
(Ed. Code, § 47605, subd.(k)(3).)23 

e 2J As amelllied by Sta~ 1998, chapter 673, operative Jamiary l, 1999. 
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• Prior to revocation of a· charter, the authority that granted the ohartar shall notify 
the chsrterpublic s~ool of anyviolation ofthis section and give the school a 
reasonable opportunity to cure the violation, unless the authority determines, m: 
writing, that the Violation cionstitlites a severe and imminont threat to the health or 
safety of the pupils. (Ed. Code, § 47607.)14 

• PEmnitting a chartei school to· use, at no charge, facilities not currently being used 
by the school district for instructional or aclmll:rlstrative purposes, or that bave not 
been historically used for rental purposes, provided the· charter school shall be 
responsible for reasonable mamterumoe of those facilities. (R.eimbureement for 

· this activity is limited to adminiatrative expenses resulting directly from the 
requirement to permit charter schools to utilize unused district facilities. Rental 
value of the' facility is specifically excluded as a reimbursable expenee.) 
(Ed. Code, § 47614.)2.1 

Coµpty Offices pf Education: . 

• Review chmier school petitiOllB submitted directly· to the county board of 
education, pursuant to Education Code section 47605, subdivision (b), when the 

· governing board of a school district denies a ~ school petition and the 
chln'ter school peti'.fioner submits the petition to the county board of education: 
(Ed. Code, § 47605, subd. (j)(l).)26 

• RiMew charter· school petitions submitted directly to the county board of 
education; in the same manner as set forth in Edllcati.on Code section 47605, for. · 
charter schools that will serve pupils for whom the ommty office of education 
would otherwise be responsibie for providing direct education and related . 
services. (Ed. Code, § 47605.5.):ri . . 

• mor to revocation of a charter, the authority that granted the charter shall notify 
the charter public.school of any viola.ti.on oftbis eeotlon and give the school a 
reasonable opportunity to cure the violation, unless the authority cietermines, in · 
writing, that the violatio:li constitutes a severe and immfoent threat to the health or 
safety of the pupils. (Ed. Code, § 47607.)20 

The Commission finds th.at Education Code section 476132P establishes a fee autb.oritythat must 
be used by a school district or co~ty office of education to offset any cl.ajmed reimblll"Bemenf . . ... . 

~ AJ nmended by StB.tutes 1998, lllll!pter 34, opintive Janumy 11 1999. 

2.1 .AJ added by St&.tutes 1998, chaptm 34, operative JBmW"Y l, 1999. Mandate eliminated by voter approval of 
Proposition 39, which replaced ll.dullati.cu Codei section 47614, opmative Novmnb.cr B, 2000. 

26 AJ ammltied by 81:!1.tmes 1998, cbaptm' 673, operative Je.miacy 1, 1999. This mandate replaces.the previously 
approved mandate in Charter Sahool.r for a reviow prooess for den.led ch.am petitions, (Ed. Code, § 47605, . 
eubd. G), as added by Stats. 1992, ch. 781; repla.ced by Stats; 1998, oh. 673.) 

21 AJ added b)• Sta.tu.tee 1998, chapter 34, operative Je.miacy 1, 1999. 

io AJ ameud.ed by.Ste:lll.tes 1998, ohaptm 34, operative Jim.uary l, 1.999 . 

. 29 AJ addeid by Statutes 1998, chapter 34, opimtive Jmuery 1,· 1999, and.renumbered'by Statilies 1999, chapter 78. 
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A fo~ the. costs of charter school. supervisorial oversight under the Charter Schools pBram.eters and 
W gmdelines. • 

The Cominission finds that Education Code sections 47602, 47604, 47613, 47613.5, 47614 and 
ODE Memoi:'aodum dated April 28. 1999, do not require aoy additional 11lllildatory activities of 
school districts or county offices of educatioD., and therefore do not impose a new.program or 

. higher level of service .. · · 
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DECLARATION OF SERVl:CE BY MAIL 

I, the undersigned, declare as follows: 
. . 

r am a resident of the County of Sacramento .and I am over the age of 18 years, and not a 
party to the within action. My place of employment is 980 Ninth Street, Suite 3 00, 
Sacramen.ta, Califomia 958l4. · . . 

November 22, 2002, I served the: 

Adopted Statement of Decision 
Charter Schools II, 99-TC-03 
Los Angeles County Office of Education and 
San Diego Unified School DiBtrict, Clajmants 
Statutes 1998, Chapter 34, et al. 

by placillg a true copy thereof in an envelope addressed to: 

Mr. Arthur M. Palkowitz 
San Diego Unified School Di.strict 
4100 Norri:iel Street, Room 3159 
San Diego, CA 92103-2682 

lVJ.B. Marlene Dunn . 
Los Angel.es Cciuricy Office of Education 
9300 Imperial Highway · 
Downey, CA 90242 

State Agencies and Interested Parties {See attached mamng list); 

and by sealing and depositing said envelope in the Unitod States msil at Sacramento, 
California, with postage thereon fully paid. 

I declare under penalty of perjmy under the laws of the State of California tba.t the 
foregoing is true and correct, and that this declaration was executed on 

Novomber 22, 2002, at So=oola, Colifomia. i. ' J ' 
. ~fir l'l--140J\:CIL 

'\ C ORIASO . 0 
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BEFORETI!B 

COMMISSION ON STATE MANDATES -

STATE OF CALIFORNIA 

I-

IN RE TEST CLAJM ON: 

Education Code Section 47605, Subdivision 
(b), and form.er Subdivisions G)(l), G)(2), and 
G)(3); Education Code Section 47607, 
Subdivisions (a) and (b); Statutes 1992, 
Chapter 781; -

Filed on Dec6ID.ber 1, 1993; 

By San Diego Unified Scb.ool District; 

and 

Education Code Sections 47602, 47604, 47605, 
47605.5, 47607, 47613 (formerly 47613.7), 
4761'3.5, and 47614; Statutes 1998, Chapters 
34 and 673; Califomia Code of Regulations, 

·Title 5, Sections 1541(}.;15428; Californi.a 
Department of Education M6ID.otan.chun dated 
April 28, 1999; 

Filed on June 29, 1999; 

By Los Angeles County Office of Education 
and San Diego Unified School District, 
Claimants. 

No. CSM4437 

Charter Schools 

and 

No. 99-TC-03 

Charter Schools II 

ADOPTION OF PARAMETERS AND 
GUIDELINES PURSUANT TO -
GOVERNMENT CODE SECTION.17557 
AND CALIFOlrnIA. CODE OF 
REGULATIONS, TITLE 2, SECTION 
1183.12 . 

-----"----------_J (Adopted on December 2, 2003) 

CONSOLIDATED PARAMETERS AND GUIDELINES 

On December 2, 2003, the Commission on State.Mandates adopted the attached Consolidated 
Parameters and Guidelines. · . · 

PAULA HIGAS:Eil, Executive Director - Date 
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Adapmdl Decmnbor 2, 2003 

CONSOLIDATION OF PARA.METERS AND GUIDELINES 
. ' 

Education Code Section 47605, Subdivision (b), end 
foriner Subdivisions 0)(1), 0)(2), end G)(3) 

Education Code Section 47607, Subdivisions (a)' and (b) 

Statutes 1992, Chapter 781 

Charter Schools (CSM 443 7) 

end 

Education Code Sections 47605, Subdivisions (j)(l) and (k)(3}, 
47605.5, 47607, end47614 

Statutes 1998, Chap,ters 34 and 6.73 

Charter Schools II (99-TC-03) 

L SUMMARY OF THE MANDATE 

Charter Schools 

On July 2 l, 1994, the Commission on St.ate Mandates (Commission:) adopted its Statement of 
Decision :finding that Education Code sections 47605 and 47607, as added by Statutes 1992, 
chapter 781, ·require new activities related to initial charter school petitions end for monitoring 
and evaluating the performance of charter schools pertaining tci the revision or renewal of 
approved charters! which constitute a new program or higher level of service for school districts 
and/or county offices of education within the meaning of article XIII B, section 6 of the . 
California Constitution, end impose costs lilllildated by the state pursuant to Government Code 
section 17514. Specifically, the Commission approved the Charter Schools test claim for the · 
increased costs ofperfontring the following activities: 

School Districts 

• Respond to requests from the public for information on the charter school program. 
(Ed. Code,§ 47605.) 

• Conduct a public bearing within thirty days of receipt of a petition to determine 
cbmmunity support for the petition. (Ed. Code, § 47605, mbd. Cb):) 

, ' 

• · Grant or deny the petition within sixty days of receipt, subject to a tbirty-day extension 
upon agreement of the parties. (Ed. Code, § 47605, mbd. (b).) 

• Provide persons to take part in a review panel to review the decision of the governing 
.. boar~ o.f the sch~ol district and, if necessary, request the governing bo~<l;. of.~ .~;jg~l~t!:\•':l'•i~• ·~:: 

district to reconsider the charter request. (Fonner Ed. Code,§ 47605, subd. G).) ·. 

· 1 Effective January 1, 1999, this activity was replaced witb. the new requirements of Education 
Code section 47605, subdivision G)(l), as amended by Statutes 1998, chapter 673. 

Cha""' Bohool1 (CSM 4437) & Charter Bohooil D (99-TC-03) 
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• Respond to any request of the review panel selected and convened by the collil:ty 
auperintendmlt of schools pursuant to an appeal of any petition denied by the school 
district. {Fonner Ed. Code, § 47605, subd. G).)2 

11 Monitor the performance of charter schools for which they have granted charters to 
determine if they have acmeved their goals and objectives. (Ed. Code,§ 47607.) . 

• Bval~ an4 decide upon requests for revision or extenaion of approved charters. 
(Ed. Code,§ 47607.) 

County Boards of Education 

• Select and convene a review panel to review the decision of the governing board of the . 
school district and, if necessary, request the governing board of the school district to 
reconsider the charter request (Former Ed. Code,§ 47605, subds. G)(l) and G)(2).)3 

. ' 

• Hear a petition following a denial on reconsideration by the governing board of a schocil 
district (Fonner Ed. Code, § 47605, subd. (j)(3).)~ 

• Conduct a public hearing within thirty days of receipt of a petition to determine 
community support for the petition. (Former Ed. Code, § 47605, subd. 0)(3).Y 

• ·Grant or deny 1he petition within Sixty days ofreceipt, subject to a thirty-day extension 
upon agreement ofthe parties. '(Former Ed. Code, § 47605, subd. (j)(3).)6 

o · . lvj:onitor the performance of charter schools for which they have granted charters to 
· detemrine if they have achieved their goals and objectives. (Ed. Code, § 47607.) 

• !;:valuate and decide upon requests for revision or extension of approved .chmers. 
·{Ed.· Code, § 47607.) 

The C6~sion determined 1hat the following provisiO.ns of Education Code sections 47605 
and 4 7607 did not impose a new program or higher level of service within the meaning of article 
}01! B, section 6 of the California Constitution and Government Code section 17514, for school 
districts and county boards of education to: 

• Plan and prepare procedures for implementation of the Charter Schools Act of 1992. 

2 Effective January I, 1999, this activity was replaced wi1h the new requirements of Education 
Code section 47605, subdivision (j)(l), as amended by Statutes 1998, chapter 673. 

, Effective January 1, 1999, this activity was replaced with the new requirements of Education 
Code section 47605, subdivision (j)(l), as amended by Statutes 1998, chapter 673. 
4 Effective January 1, 1999, this activity was replaced with the new requirement.a of Education 
Code section 47605, subdivision (j)(l), as amended by Statutes 1998, chapter .673. 

'. ·~ ·,:.·.t.1t;;lli~~\~ '·\.:;::.j·:•;.j.:.{~'.:_i.·~ . .: ... . ;.:-·. ?::1.: ~-
s Effective"January'l, 1999, this activity was replaced with the new·requirement.s of Education:· .. · · · · ·· · 
Code section 47605, subdivision (j)(l), as amended by Statutes 1998, chapter 673. 
6 Effective January l, 1999, this activity was replaced with the new reqmrements of Education 
Code section.47605, subdivision (j)(l), as amended by Statutes 1998, chapter 673. 
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" Disseminate information regarding charter schools to staff: students, pllrellts, and the 
community. 

Charter Schools D 

On November 21, 2002, the Commission adop~d its Statement of Decision :finding that 
Education Code sections 47605, subdivisions G)(l) and (.k:)(3), 47605.S, 47607, and 47614 
require new activities, as specified below, which constitute new programs or higher levels of 
service for school districts and/or county offices of education within the meaning of article 
XIII B, section 6 of the California Constitution, and impose costs mandated bythe state PllI'SU.ant 
to Government Code section 17514: 

School Districts 

" Review charter school petitions for renewal, when submitted directly to the governing 
board of the school district th.at initially denied the charter, prior to expiration of the 
charter granted by the Sta~ Board of Education. · (EcL Code, § 4.7605, subci. (k)(3).) 

• Prier to revocation of a charter, the authority that granted the charter shall notify the 
charter public school of any violation of this section and give the school a reasonable 
opportunity to cure the violation, unless the authority determines, in writing, th.at the 
violation constitutes a severe and imminent threat to the health or safety of the pupils. 
(Ed. Code,§ 47607, subd. (c).) · · 

• Permit a charter school to use, at no charge, fa.cllities not cummtly being used by the 
school district for instructional or administrative purposes, or that have not been 
historically used for renta:.l pui:poses, provided the aharter school shall 'be ~sponsible for 

· reasonable maintenance of those facilities. (Reimbursement for this e.ctivizy is limited to 
administrative expenses resulting directly from the requirement to permit charter schools 
to utilize unused district facilities.' Rental value of the facility is specifically excluded as 
a reimbursable expense.) (Ed. Code,§ 47614.) 

County Offices of Education 

• Review charter school petitions submitted directly to the county board !lf education, 
pursuant to Education Code section 47605, subdivision (b), when the governing board of 
a school district denies a charter school petition and the charter school petitioner submits 
the petition to the county board of education. (Ed. Code, § 47605, subd.. G)(l).) 

• Review charter school petitions aubmittea directly to the county board of education, in · 
the same manner as set forth in Education Code seCtion 47605; for chz.rter schools that 
will serve pupils for whom the county office o{~ducation would otherwise be responsible 
for providing direct education and related services~ (Ed. Code, § 4.7605 .5 .. ) 

• Prior to revocation of a charter, the authority that granted the charter shall notify the 
charter public school of any violation of this section and give the school a reasonable . 
opportunity to cure the violatiG>n, Unless the authority determines, in writing, that~ · ,. :\,:'/~)·'· :·· 
violation constitutes a severe end imminent threat :to the health or safety of the pupils .. 
(Ed. Code, § 47607, subd. (c).) · 

Chan:rv-ScilDal• (C!IM 4437) &. CharterSc11oolBLT (99-TC-03) 
392 

504 ' 



The Commission also found that Education Code section 47613 establishes i fee authority that 
must be used by a school district or county ci:flice of education to offset any claimed · 
reimbursement for the costs of charter school BUpmorial ov.ersight under the Charter Schools 
Parameters and Guidelines. 

In addition, the Commission.found that Education Code sections 47602, 47604, 47613, 47613.5, 
4 7614 and Califomia Department of Education Memorandum dated April 28, 1999, dp not 
require any additional mandatory activities of school districis or county offices of education, and 
therefore, do not impose a ne'f'\' program or higher level of service. 

IL ELIGIBLE CLAJMANTS 

Any "school .district," as defined in Government Code section 17519, except for c6mmunizy 
colleges, which incurs increased costs as a result of this mamiate, is eligible to claim 
.reimbursement. Charter schools are not eligible Claimants. 

III. PERIOD OF REIMBURSEMENT 

Government Code section 17557 states that a teat ·claim must be submitted on or before June 30 
following a given fiscal year to eHtablish eligibility for that :fiscal year. Although the Charter 
Schools II test claim was filed on August 24, 1999, which eHtablishea a reimbursement period 
beginning July 1, 1998, the test claim. legislation was not operative until January 1, 1999. 
Therefore, this consolidated set of parameters and.guidelines is operative for costs incUrred from 
January 1, 1999, and beyond. · 

Educatipn Code section 47614, as added by Statutes 1998, chapter 34, was replaced by voter 
approvaj of Proposition 39, which was operative November 8, 2000. Therefore, costs incurred 
for compliance with Education Code secti.an 47614 is only rcimbursable for the period 
·Januazyl, 1999, through November 7, 2000. . · 

Costs for Charter Schools (CSM 4437) that have been claimed for :fiscal years 1998-1999, 
1999-2000, 2000-2001, 2001-2002, and 2002-2003 as of the effective date of these parameters 
and guidelines purswmt to the State Controller's claiming instructions for Program 140 may not 
be claimed and are not reimbursable under these parameters and guidelines. · · 

Aciual. costs for one fiscal year should. be included in each claim. Estimated costs for the · 
subsequent year may be included on the same claim, if applicable. Pursuant to Govemment 
Code section 17 5 61., subdivision (d)(l ), all claims for reimbursement of initial years' costs· shall 
be submitted within 120 days of the issuance of the State Controller's claiming instructions. 

If total costs for a given year do not exceed $1,000, no reimbursement shall be al.lowed, except as 
otherwlile allowed by Government Code section 17564. 

IV. REIMBURSABLE ACrn'ITIES 

To be eligi"ble for mandated cost reimbursement for any fiscal year, only .actual costs may be 
claimed. Actual costs are those costs actually incurred to implement the mandated activities. 
Actual costs must be traceable and supported by source documents that show the validity -Of such 
costs, when they were:inCUlTed, and their relationship to the reimbursable activities. A source · ': 
document is a document created at or ·near the same time the actual cost was incurred for the 
event or activity in question. Source documents may include, but are not limited to, employee. · e time records or time logs, sign-in sheets, invoices, and receipts. · · 

Charter St:iiooli (CSM 4437) & Chartl!r Scho~/1 n (99-TC-03) 
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Evidence coirOborating the source documente may include, hut is not limited to, worksheets, cost 
allocation reports (system generated), purchase orders, contracts, agendas, and declarations. 
Declarations must include a certification or declaration stating, ''I certify (ordeclare)·under 
penalty of p6rjury under the laws of the State of California that the foregoing is true and conect," 
and must further comply with tb.e requiremente of Code of Civil Procedure section 2015 .5. 
Evidence oorrob6rating the source documente may include data relevant to tb.e reimburiJable 
activities otherwise iil compliance with local, state, and federal government requirements. 
However, corroborating docume.nts cannot be substituted for source documents. 

The claimant is only allowed to claim and be rennbursed for increased costs for reimbursable 
activitiea identi:.fied below. Increased coat is limited to the cost of an activity that the claimant is 
required to incur as a result oftb.e mandate. 

For each eligible clajmant, the follow.ing activities are reimbursable: 

Charter Schools' 

A. School Districts 

l. Responding to information requests 

Provide information, lipon request, to the community regarding the Charter Schools Act 
·Ofl992 andgoverningboard's charterpolicyandproceduies. (Ed. Code,§ 47605.)8 

• ' I • 

. 2. Evaluating petitions 

Review and evaluate qualified charter petitions for compliBI!ce with. criteria for the 
granting of charters. (Ed. Code,§ 47605.)9 · 

3. Public hearings 

Prepare for public hearings; to be done within thirty days of re~eiving the petition, to 
consider the level of community support for a charter school petition, and grant or deny 
the charter school petition within sixty days of receiving the petition, subject to one 
thirty-day continuance by agreement of the parties, pursuant to Education Code section 
47605. (Ed. Code, § 47605.) 10 . 

1 Effective JanUary 1, 1999, many activities from the original Charter Schools Parameters and 
Guidelines were amended by Statutes 1998, chapters 34 and 673, and ere reflected in the Chart,er ·" ... ,.. .. .. 

.. . .. , ... ·~q,jl .. 'f"!ll •.. ~ .... ,,._,,", .. - .... -~ •. ~. 
S ho ls II ti. 'ti ) ... · .. ·.',,,-:a;.,, ~,,, .. ,,,. ""l< ""''-"·."'''<;'''•'1"" .... ' c o ac Vl. es. . . ·:;,.-, ,. ·.~.1}1"') _,.; \i1~_11-. ~·- -- ... : .. ·.:.··~-~~· .... 

B As added by Statutes 1992, chapter 781. 
1 As added by Statutes 1992, chapter 781. 
10 As added by Sta.tutes· 1992, chapter 781: 
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B. School DistrictE and County Offices of Education 11 

1. Monitoring: 'Rtmewal; Material Revision, and Revocation of the Cbarter12 

a. Review, analYze, and report on th.e charter school's performance for pmpoees .of 
chart6.r reccmai.deration, renewal, revision, 3Valuation, or revocation by the governing 
body. (Ed. Code, § 47607, mbds. (a) and (b).)13 

b. Evaluate and decide upon material revisions, renewals, or revocations of charters. 
(Ed. Code, § 47607, subds. (a) and (b).)14 · · 

. Charter Schools II 

A. School Districts . 

e B. 

1. Review charter school petitions for renBWlll·tbat are submitted directly to the goveming 
board of the school district that initially denied the charter. 15 Pursuant to Education Code 
section 47605, subdivision (k.)(3), the petition must be submitted prior to expiration of the 
charter granted by the State Bc;iard of Education. (Ed. Code, § 47605, subd. (k.)(3).) 16 

2. Notify the charter public school of any violation of Education Code section 47607, 
subdivision (b), prior to revocation of a charter. Pursuant to Education Code section 
47607, mbdivision (6), the school shall be given a reasonable opportunity to cure the 
violation, unless the authority determines, in writing, that the violation constitutes a 
severe and imminent threat.to the health or safety of the pupils. (Ed. Code, § 4 7607, 

~ .. subd. (c).) 17 · 

County Offices of Ed.ucation 

1. Review charter school petitions submitted directly to the county board of education, 
pursuant to Education Code section 47605, subdivision (b): 

·.a. 'When the gover.i:J.ing board of a school district denies a charter school petition and the · 
charter school petitioner submits the petition to the county board of education. ~d. 
Code, § 47605, subd. G)(1):) 18 · · 

11 See section VII. O:ffsetting Savings and Reimbursements. 
12 The fee anthority established by Education Code s~ction 4 7613 must be used by a school 
district or county office of education to offset any claimed reimbursement for the cost of these 
activities. · · 
1l AB added by Statu~ 1992, chapter 781. 
1 ~ AB added by Statutes 1992, c;hapter 781. 
15 Each renewal is for a.period of five years. 
16 h amended by St:afutee 1998, chapter'673. 
17 h amended by Statutes 1998, chapter 34. 
18 AB amended by Statutes 1998, chapter 673. AB amended by Statutes 1998, chapter 673. This 
replaces the previously approved activity in the original Charter Schools Parameters and 
Guidelines related to ''Petition Appeals." (Ed. Code, § 47605, subd. G), as added by Sta.ts. 1992, 
ch. 781; replaced by Stats. 1998, ch. 673.) 
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b. For charter schools that will serve pupils for whom the county office of education 
would otherwise be responsible for providing direct education and related eel-vices. 
(Ed. Code, § 47605.5.) 1; 

2. Notify the charter public echoo1 ofanyviolation ofEducation Code section 47607, 
aubdivision (b), prior to revocation of a charter. Pursuant to BducatioI\ Code section 
47607, subdivision (c), the schbol shall be given a reasonable opportunity to cure the 
violation, W:tless the authority determines, in writing, tb.ai the violation constitutes a severe 
and imminent threat to the health or safety of the pupils. (Ed. Code,§ 47607, subd. (c).):ia 

V. CLAIM PREPARATION AND SUBMISSION 

Each of the following cost elements must be identified for each reimbursable activity identified in 
Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must be 
supported by source documentation as descn.bed in Section IV. Additionally, ea.ch 
reimbursement claim must be filed in a timely manner. 

A. Direct Cost RePorting 

Direct costs are those costs inCUI:red specifically for the reimbursable activities. Direct costs that 
are eligible for reimbursement are: · 

1. Salaries and Benefits 

Report each employee implementing the reimbursable activities by name, job 
classificatioD., and productive hourly rate (total wages and related benefits divided by 
productive hours). Describe the specific reimbursable activities performed and the hours 
devoted to each reimbursable activity performed. 

2. Materials and Supplies 

Report the cost of materials and supplies that have b.een consumed or eA'Jlended for the 
pmpose of the reimbursable activities. Purchases shall be claimed at the actual price 
after deducting discounts, rebates, and allowances received by the claimant. Supplies 
that are withdrawn from inventory shall be charged on an appropriate and recognized 
method of costing, consistently applied. 

3. Contracted Services 

Report the name of the contractor and services performed to implement the reimbursable 
activities. Atta.ch a c6py of the contract to the claim. If the contractor bills for time and 
materials, report the number of hours spent on the activities and all costs charged. If the 
contract is a fixed price, report the dates when services were performed and, itemize all · 
costs for those services. · 

4. Fixed Assets and Equipment 

Report the purchase price paid for fixed assets and equipment (including computers) 
necessary to implement the reimbursable activities. The purchase price includes taxes, 
delivery costs, and installation costs. If the fixed asset or equipment is al.so used for 

.11 As added by Statuws '1998, chapter 34. 

2ll As amended by Statutes 1998, c~pter 34. 
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purposes om than the reimbursable activities, only the pro-rata portion of the purchase. 
price used to implement the reimbursable activities can be claimed. 

5. Travel 

Report the name of t):ie employee inveling for the purpose of the relnibursable activities. 
Include the date of travel, destiiiation point, the specific reimbursable activity requiring 
travel, and related travel expenses reimbursed to the employee in compliance with the 
rul.es of the local jurisdiction. Report employee travel time· according to the rules of cost 
element A.l, Salaries and Benefits, for each applicable reimbursable activity: 

B. Indirect Cost Rates 

Indirect costs are costs that have been incurred for cominon or joint pmposes. These costs 
benefit more than On.e cost objective and cannot be reB.dil.y identified with a particular final cost · 
objective without effort disproportionate to the results achieved. After direct costs have been 
determined and assigned to other activities, as appropriate, indirect costs are those remaining to 
be allocated to beneftted.cost objectives. A cost may not be allocated as an indirect cost if any 
other cost incurred for the same purpose, in like clrcumstaru:es, has been claimed as a direct cost 

Indirect costs include: (a) the indirect costs originating in ea:ch department or agency of the 
governmental unit carrying out state mandated programs, and (b) the costs of central 
governmental services distributed through the· central .service cost allocation plan and not 
otherwise treated as direct costs. · · 

· School districts must use the J-380 (or subsequent replacement) non-restrictive indirect cost rate e provisionally approved by the California Department of Edu.cation. . 

. County offices of education must use the J-580 (or subsequent replacement) non-restrictive 
indirect cost rate provisiorially approved by the California Department of Education. 

VI. RltCORD RETENTION 

Pursuant to Government Code section 17558.5, mbdivision (a), a ~bursement claim for actual 
costs filed by a local agency or school district pur81lfl.Dt to thiS chapter21 is BUbjeqt to the initiation 
of an audit by the Controller no later than three years after the date that the actual reimbursement 
claim.i.S filed or last amended, whichever is later. However, if no funds are appropriated or no 

·payment is ma.de to a claimant for the program for the :fiscal year for which the claim is filed, the 
time for the Controller to initiate an audit shall commence to run from the date of initial payment 
of the claim. All documents used to support the reimbursable activities, as described in Section 
N, must be retained during the period subject to audit. If an audit b2.s been initiated by the 
Controller during the period subject to audit, the retention period is extended until the ultimate 
resolution of any audit findi.t).gs. 

VII. OFFSETTING SAVINGS AND REIMBURSEMENTS 

A.Jly offsetting savings the claimant experiences in the same program as a result of the same 
statutes or executive orders found to contain the mandate shall be deducted from the costs 
claimed. In addition, reimbursement for this mandate received from any source, including but 

2
' Tbis refers to Title 2, division 4, part 7, chapter 4 of the Government Code. 
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not limited to, service fees colleC:ted, federal funds, and other state funda, shal.l·be identified and 
deducted from this claim. · · 

Education Code section 4 7613 establishes a fee authority that must be used by a school district or 
county office of education to offset any clfi.imed reimbursement for the corrts of charter school 
supervisorial oversiibt under the Charter Sahoolr PBl'Billeters and Gllidelinea. This re~ to· 
activity B. 1. under Charter Schools in section 'IV. of these parameters and guidelines. 

VDI. STATE CONTROLLER'S CLA.IMING JNSmUCTIONS 

Pursuant to Government Code section 17558, eubdivision (b)~ the Controller sb.all isstie claiming 
instructions for each mandate that requires state reimbursement not later than 60 days after 
receiving the adopted parametm and guidelines from the Commission, to assist local agencies 
and school districts iii claiming costs to be reimbursed. The claiming :instructions shall be 
derived from the statute or executive order creating the mandate and the parameters and 
guidelines adapted by the Commission. 

Pursuant to Government Code section 17561, subdivision (d)(l), issuance of the claiming 
instructions shall constitute a notice of the right of the local agencies and school districts to file 
reimbursement claims, bas~ upon parameters and guidelines adopted by the C~sion. · 

IX. REMEDIES BEFORE THE COMMISSION 

Upon request of a local agency or schooi district, the Commi!ision shall review the ~laiming 
instructions issued by the State Controller or any other authorized state agency for reimbursement 
of mandated costs pursuant to Govemment Code secti.on 17571. If the Cmmnission determines 
that the claiming instructions do not conform to the paramet.ers and guidelin~, the Commission 
sb.all direct the Con1roller to modify the claiming instruci:ions and the Controller shall modify the 
claiming instructions to conform to the parameters and guidelines as directed by the Commission. 

In addition, request.s may be made to amend parameters and guidelines pursuant to Oovemment 
Code section 17557, subdivision (a), and California Code of Regulations, title 2, section 1183.2. 

X.. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES 

The Statement of Decision is legally binding on all parties and provides the legal and factual 
basis for the parameters end guidelines·. The support for the legal and factual findings is found in 

. the administrative record for the test .claim. The administrative record, including the Statement 
. of Decision, is on file wi:th the Commission. 
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2 

3 

4 

5 Claim of: 

BEFORE THE 
COMMISSION ON STATE MANDATES 

STAT:t OF CALIFORNIA 

) 
) 
) No; CSM-4437 
) Education code 

BXHIBITE 

6 San Diego Unified 
School District, 

7 Claimant 

) Sections 47605 and 47607 
) Chapter 7Bl, Statutes of 1992 
) 
) 

B ~~~~~~~~~~~~~) Charter Schools 

g 

10 DECISION 

11 

12 .The attached Proposed statement.of Decision of the commission on 

15 

st~te Mandates is hereby adopted by the Co?lllllission on state 

Mandates as its decision in the above-entitled matter. 

16· ,This Decision shall become effective on July 21, 1994. 

17 IT IS SO ORDERED July 21 1 1994. · 

18 

19 

20 
~~./r:ting RXecutive Director 

commission on State Mandates 

21 

22 

23 O:ISOD\PACl!SHB'l'.P 

24 

25 

28 
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1 

2 

3 

Claim of: 

San Diego·un.tfied 
6 School :District, 

Claimant 
7 

a 

9 

10 

BEFORE THE 
COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

No. CSM-4437 
Education Code 
Sec~i6ns 47605 and 47~07 
Chf\Pter 781, Statutes of 1992 

Charter Schools 

PROPQSEQ STATEMENT OF DECISION 

11 This claim was heard by the Commission on state Mandates 

12 (Comm.:l'.ssionj on May 26, 1994, in Sacramento; California, during a 
' . 

13 regularly scheduled hearing. 

14 

15 Mr. Keith Petersen appeared on behalf of the San Diego Unified 

16 School District, Ms. Caroi. Miller appeared, on behalf of the 

17 Education Mandated Cost Network, and Mr. James Apps appeared on 

18 behalf of the· Department of Finance. Evidence both oral anc:t 

19 documentary having be.an- introduced, t.he matter submi t~ed, _and_ vote · 

20 taken, the Commission finds: 

21. 

22 ISSUE 

23 Do the provisions of Education Code sections 47605 ana. 47607- of 

.24 Chapter 781, Statutes of 1992· (Chapter 7.81/92), require school 

25 districts to implement a new program or provide a higher level of 

26 service in an existing program, within the meaning of section 6, 

27 article -XIIIB of the California Constitution and Government Code 

2·s section l 75J,4? 
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2 

l . BACKGROUND ANQ FINQTNGS OF FACT. 

2 

3 The test claim was. filed with the Commission on December l, 1993, 

·4 by the San Diego Unified School District. 

5 

6 The elements for filing a test claim, as specifiec;i in section 1163 

7 of Title 2 .of the California Code of Re~lations, we:i:ce satisfied. 

8 

9 

10 

11 ..... 

12 . 

-13 
14 

15 : . 

Chapter 781/92 added Education code section 476d!f as fo.llows: 

ii (a) A petition for the establishment· of a cparter school 
within any school district may be circulated. by any: o.ne 
e~ .. ·more persons. seeking to establish the charter,-.school. 
After the petition has bee.n s'igned by not ·less than.:·10 
percent of the teachers currently employed by the school 
d:i,st;ict, or ;t>y not less that 50 parcent of .·the teachers 
curremt.ly emp1oyed at onei. ·school of .the,· districtr it may 
be.. ~ubl!ii tted to ·the gellverning. board of -the school 
-district for review. 

16'. '·:· 

11 (b) No later than 30 days after re~eiving a petition, 'in 
accordance with subd-ivision (a), the governing-·board of 
the school district shall hold a public hearing on the 
ppovi~ions of the charter, at whi·ch time the board· shall 

17 

16 

19 

2G 

21 

22 

23 

24 

25 

28 //. 

con~dder the level of employee and parental-;,.support for 
the petition. Following review of the petition·and·the 
public hearing, the governing board shall either grant or 
den.y the .. , charter within 60 days of · :r.eceipt , ·of · the 
petition, provided, however, that the da:te ··may· be 
extended by an additional 30 days if both parties. agree 
tq-~e ext,ension. A school district.g'ove;:ning .boal:'.d may 
grap~ a charter for the operation of a school under· this 
part if it determines that the peti t'ion contains the 
number of . signatures required by subdivision (a), .. a 
statement of each of the conditions described in 
su·bdivision · ( d) , and descriptions of ·all · of the 
followi·ng: 

11 ( 1) A description of the educational program of the 
school, designed, among other things; to identify those 
whom the school is a'l;:-tempting· to educate, what it means 
to be an 'educated person' in the 21st century, . and how 
_learning best occurs. The goals identified· -in .. that 
program shall include the objective of_ enabling pupils to 
become self-motivated, competent, and lifelong learners. 
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2 

3 

4 

5 

6' 

7 

8 

9 

10 

11 

12 

13 

i 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 II 

28 II 

3 

"(2) The measurable pupll outcomes identified for use by 
the charter school. 'Pupil outcomes,1 for purposes of 
this part, means the extent to which all pupils of the 
school demonstrate that they have attained the skills; 
knowledge, and attitudes specified as goals in the 
school's educational.program. 

11 ( 3) The method by which pupil progress in meeting those 
pupil outcomes is to be measured. 

11 ( 4) The governance structure of the school, including, 
but not limited to, the process to be followed by the 
school to ensure parental involvement. 

11 (5) The qualifications to be met by individuals to be 
employed b~ the school. 

11 (6) The procedures that the school will follow to ensure 
the health· and.safety of pupils and staff. These proce
dures shall include the r.equirement that each employee of 
the,· school furnish the school with· a· criminal record 

.summary::·a.s described in section 44237. . ... ~ ., . 

·n (7) The 0means by whiCh the school will achieve a ·racial 
and ethnic •oalance among its pupils tha:t ·is.reflective of 
the generc'al · popu:J:ation residing within the territorial 
jurisdiction of the school district to which the cha'rter 
petition is submitted. 

II ( 8 r Adm±ssion ,·requirements, if applicable. 
., . 

·n(9)· The ;manner in· which an annual audit' of the financial 
and · programmatic operations of the E!Chool is to · be, 
conducted. · . · 

.11 ( 10) The procedures by which pupils can be suspendea ~r 
expel.led •. · · · 

11 (11) The manner by which .staf·f men\bers of the charter 
schbo1.s will be covered by the state Teachers 1 Retirement 
System; the Public ·Employees 1 Retirement system, or 
federal soci~l security. · 

' ' 

"(J.2} · The public school attendance alternatives for 
pupils residing within the schopl district who cnoose not 
to attend charter schools. 

11 (13) A description of the rights of any employee of the 
school• district ·upon leaving the· .employment of the school 
district.to work in a charter school,· and of any rights 
of return to. the sch~ district after . employment at'-· a 
charter school•· . 
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5 
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10 

ll. 

·12 

13 

e .. 
14 

15 

16 

•· 17 

18 

19 

20 

21 

22 

23 

24 

25 

-26 
27 

28 

4 

n{c) Charter schools shall meet the statew.i.;de per~ormance 
eitanda:i:'ds .arid conduct. the pupil asse1?sment,s · ?:'~quired 
pursuant to Section 60602. 5. · ' .· · · 

II (d) In addition to any .other r~qi:!j;;r-ement impos~4 Uhder 
this part, a charter school i;ihall ·be· nons e9tar ian in its 
programs, admission policies, employment practic~§, and 
all other operations, shall not charge tuition~ and·shall 
not discriminate , against any PIJP·P~- . on the bas.is of 
ethnicity, national origin, gender, or disability, 
Admission to a charter school shall not be dete;-mined 
according. to the place _of residence of ·the pupil,, .9:f of 
his or ner parent or guardj;an, withi,rr this state,,. -~l(:t::iept 
that any .existing pub:J,ic school. conv'erting l?a;-tialJ,y .or 
entirely to a chart~ schooi urid.er ... :this part shall, . a'.qopt 
and maintain a policy gi vihg admis'sion . prefe:i:'enoe · to 
pupils who res~de within the former attendance-area of 
that public school.: 

11 (e) No governing board of a school district shall 
require any employee of the sc;:hool ciistriot to be 
employed ilr' a ¢harter sChool. · 

II (f,) No gov~rn,i,nq_ b;ic:i.J:"d . of. a school diSt:r'ic:it,,_' shall 
require any pupil enro·lled in the school district to 
attend a charter school. 

11 (g) The ·governing bofi.rd. may require that the pet! tiori'liir 
or pet-.itioners provi~ea information reagarding_the.proposed 
operation and potential effects of the school, including, 
but not limite_d to, .,thea facilitie@ to be µt.ilized by the 
school, the manner in which administrative services of 
the school !'lre. to be provided, .. and potentii;i,l ci v~~l 
liability effects upon: the school and upon the·· sdhool 
district. 

"(h) In reviewing petitions for th_e establishment. of 
charter schools within the school district, the school 
district._ governing- board shall give p:r:eferenqe .to 
petitions ·that demonstrate the capability to provide 
comprehensive learni~g e:iqierieDces to PQP~ls id~~tified 
by the _petitioner or petitioners as academically· low 
achieving pursuant to. t,he st~nciardS, establisher:!. by the 
state Department of Education under Section 540:32. 

11 (i) Upon the approval of the petition by the governing 
board of the school district, the petitioner or 
petitioners· shall provide written notice Of that· 
approval, including a copy of the petiti_on, to the state 
Board of Education. · · 

11 ( j) ( 1.) If the governing board of the school district 
denies a charter, the 061,llity sJ:!perintendent of schools., 
at the request of the petitioner or petitioners, shali 
se.lect and. convene a review panel to review tl.:l.e action of 
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2 

3 

4 

5 

6 

7 

B 

9 

10 

ll 

12 

13 

14 

15 

5 

the governing board. The revie~ panel shall consist of 
three governing board melllbers from o.ther school districts 
in the county and three teachers from other school 
districts in the ... county unless only one school district 
is located in tiie· "coU:ntjr, in which case the panel me.mbers 
shall be selected f:r;pm school districts in adjoining 
counties. · 

" ( 2) . If the revieW, panel determines that the governing 
board. , ;failed to · appropr lately co~sider · the ch?rter 
request, or.acted in an.arbitrary manner in denying the 
request, the ·review panel.· shall request the. governing 
board to reconsid.E!r the chatter rec;r.uest. In the case of 

·:a tie ·vo1;.e of t4e panel, the cpunty'-superintencient of 
s·chools shall vot~- to break the tie. -_ . 

11 (3) :i::f,-upon r~consideration, the governing l:ioard denies 
a charter, the county board of education, at the request 
of .the petitioner or petitioners, ·shall hold. a public 
hearing 1n ±he manner described ip.subdi,vision (b) and, 
accordingly, may grant a charter. . A O:harter school .for 
which a charter is granted by a courity board cif education 
pursuant to this paragrap~ shall qualify fully as a 
charter.~ehool for all funding and ~ther puri;:>pses of.the 
part. 11 · _... · 

The COilllUission observed that .Education .. Code section 4.7605 does not 
·' 

conta:irj, -. iii.': requirement :t;or school distr:.i~t;s or county boards of 

16 ·educati'on·to plan and"prepare'procedures for'iiilplementatiori of the 

17 

18 

19 

20 

Charter Schools Act of-__ l99;l prior to· the receipt by the school 

district or county board of education of a charter school petition. 

The Commission found that the state· Board of Educaticm and the 

21 California Depart;111ent of Education have distributed advisory 

22 

23 

24 

25 

26 

27 

2B 

bulletins to s·chc:iol districts and county boards of education, and 
1 

that these bulletins provide a framework to school districts which 

will enable. them to respond to a charter petition in a timely 

manner. 

The commission observed that Education code section 47605 does not 

contain a requirement for school districts or· county boards of 
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6 e 1 education to disseminate information regarding charter school 

2 programs to staff, students, p·arents, and the community. 

3 

4 . The Commission noted that Education Code section 47615 requires the 

5 State Board of Education to distribute information announcing the 

6 availability of the charter school process to each school dist~ict, 

7 county office of education., and public postsecondary educational 

s institution, and, ·through press releases, to each major newspaper 

9 in the state. 

10 

11'' · The Commission noted that, in many cases, questions will l;>e 

12 · directed to the schoo.l district or county· board of education· as· the 

13 ·local point of contact with the charter school petition process. 

-14· 

15 ·•Further, the Commission found that responding to direct inquiries 

16i ;,;from the public for information regarding charter schools, although 

17 ·limited in scope, is an implicit requirement. 

18 

19 The CoIDl!lission observed that Education Code section 47605, 

20 subdivision (b), established requirements for school districts to 

21 conduct a public hearing· within thirty days of receipt ·of a 

22 petition to determine community ~upport for the petition. 

23 

24 The .commissic;in observed that Education Code section 47605, 

25 .subdivision (b), esta~lished requirements for school districts to 

28 

grant or deny the petition within siity days of receipt, subject to 

a thirty-day extension upon agreement 'of the parties.·· 

II 
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1 The Commission observed that Education code section 47605, 

2 subdivision {j J, established reguirem.ents for school districts to 

3 respond to the request of the review panel selected and convened by 

4 the county superintendent of schools,·pursuant to an appeal of any 

5 petition denied by the dis'trict. 

6 

7 The Commission found that, while section 47505 phrases this as a 

B request, it is clear that a school district cannot simply ignore 

9 such a request from the review panel. 

10 

11 The Commission further found, since the school district must 

12 respond, this request for reconsideration is an integral part of 

13 the api:ieals process. established by Education Code s.ection 47605, 

14 subdivision (j). 

15 

l'6 The Commission recognized that Education Code section 47505 

17 established requirements for county boards of education to hear a 

18 petition following a denial on reconsideration by the governing 

19 board of a school district, to conduct a 'public hearing within 

20 thirty days of receipt of a petition to determine community support 

21 for the petition, when the petition has been denied.by the school 

22 district, and to. grant or deny the petition within.sixty days of 

23 receipt, subject to a thirty-day extension upon agreement of the 

24 parties, when the petition has been denied by the school district. 

25 

26 The commission found that the activities required in Education Code 

27 sect-ion 47505 were not required under prior law. 

28 // 
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~ . l Chapter 781/92 added Education Code section 47607 as follows: 

e 

2 "(a) ·A charte:i;- may be_ granted pursuant to. Section1;1 4.760~ 
·and 47606 for a period ·not to exceed five years •. A 

J charter granted by a school district 9overnin9 board or 
county board of education may ·be· qranted one or more 

4 subsequent renewals by that entity •. Each renewal shall 
be for a period not to exceed five years. A material 

5· revision of the provisions of a charter Petition may be 
made only with the approval of the authority that granted 

6 the charter. 

7 11 (b) A ·charter may be revoked by the authority that gran
ted the charter under this chapter if the authority finds 

s that the charter school did any of the.followinq: 

9 

10. 

1,1],\ 

1-2" 

l'tF 

14 

15 

11 (l) committed a material viola~ion .,.of .. any of the 
conditions, standards·, or procedures ·Set forth in the 
charter petition. · · 

11 (2) Failed to meet or pursue any of the pupil outcomes 
identified· in the charter petition. · · 

11 (3) Failed to meet generally accepted accounting 
standards of fiscal management. 

11 (4) Violated any. provision of law. 

1.6; The Collllllission observed that Education code.-. section 47607 

17' established requirements for school districts or county boards of 

lB· educatiori ·to monitor the charter school performance to determine if 

19 it has .achieved its goals and objectives. 

20 

21 The Commission noted that Education Code.section 47607 authorizes 

22 the authority that granted the chart.er (i.e., school districts or 

23 county boards of education) to determine if the charter school is 

24 or is . not in compliance with Education Code section . 47607, · 

25 subdivision (b). 

- 26 

.., 27 The commission recognized that Education Code section 47607, 

28 subdivision (b.), .lists four grounds on which the charter granting 
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9 

1 authority may revoke the charter. The authority that granted the 

2 charter ·cannot know if any of these grounds applies without in some 

3 .way monitoring what is going on at the charter school. 

4 

5 Further, the commiss~on noted that Education Code section 47610 

6 requi~es that a charter school comply with all of the provisions 

7 set forth in its charter petition. 

a 

9 . There.fore, the Co?iimission found that monitoring by 1;:he granting 

10 authority is implicit in Education Code section 47607, which 

11 permits revocat"ion·· of the' charter for specified .actions or 

12 omissions on the part of the charter school. 

13 

14 The Commission observed that Education Code section 47607 

15 established· requirements for school districts o·r county boards of 

16 education to 'decide upon requests for revfsion or ·extension· of 

17 approved charters. 

18 

19 The Commission found that school districts or county boards of 

20 education will enqaqe in renewal activities only if they have 

21 previously granted· a charter in response to a pet'ition for the 

2 2. establ'ishment of a charter school. 

23 

24 

25 

26 

27 

28 

The commission further noted that, while there is no express 

statutory requirement that a petition be granted if specified 

criteria are :met, governing boards of school districts or county 

poards of ·education lack unfet!tered discretion to deny 'charter 

school· petitions ·which meet or exceed all of the-criteria·set forth 
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10 e 1 in Education Code section 47605 for such a petition, without 

2 leaving themselves open to charges of acting in an arbitra.ry manner 

3 in denying the request. 

4 

5 The Commission observed that, while Education Code sec~ion 47607, 

6 subdivision (a), does not lay out an explicit renewal process, it 

7 .z::equires by its language that the renewal process, as well as the 

s . material revision process, take place. . It is clear . that the 

9 . r;rranting .authority is not required to automatically gr.ant renewal 

10· ;_9r material revision,· and that the charter school must request that 

ll ..; i~.s charter. b.e renewed or ma.terially revised. · Eve.n so,. the 

12. ;.: granting - authority has no choice but to entertain reques.ts. for 

13, renewal or material revision of a charter. 

914 ,,. : ~··· .... 
15 The Commission found that, since granting authorities cannot' refuse 

~~- f.. 

l~ 
1 
to receive a. petition for: the establishment of a charter school, 

17 . a~d lack u.nfettered discretiqn to_ deny cl!,arter school petitioni:;:; 

18 they a.ls~ cannot refuse to .receive a request; for renewal or 

19 . material revision of the char.tar. 

20 

21 The C~mmission found that the activities required in Education Code 

22 section 47607 were not requiredunder prio;r law. .. 

23 

24· 

25 

APPLICABLE.LAW RELEVANT TO THE QETERMINATION 

OF A REIMEJIBSABLE STATE -lQ.NDATED PROGRAM _. 

Government .qode section 17500 and following, and section 6 1 

28 article XIII:B of.the California.constitution and related ca-Se law. 
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1 

2 

11 

CONCLUSION 

3 The Commission determines that it has the authority to decide this 

4 claim . under the provisions of Govermnent Code sections 17500 

5 and 17551, subdivision (a). 

6 

7 The Commission concludes that the provisions of Education Code 

a section 47605, of Chapter 781/92, dCil ·not impose a new program or 

9 higher level of service in an· existing program w'ithin the meaning 

10 ·of section 6 of article XIIIB of. the California Cons ti tut ion an.d 

11 Goverrunerit Code section 17514 by requiring· school districts or 

12 county· boards of education to- plan and prepare· procedures ·for 

13 

14 

15 

16 

17 

18 

19 

20 

21' 

22 

23 

24 

25 

26 

27 

28 

iEplementation of the Charter Schools Act of 1992. or to disseminate 

information regarding charter schools to staff, students, parents, 

·and the community. 

The Commission conc:Ludes that the provisions of Education Code 

sect-ion· 47605·, of Chapter 781/92 1 do impose a new program or high-er 

level of service in an . existing prog'ralll within the meaning of 

section 6 of article XIIIB of the California constitution and 

Government Code section 17514 by requiring school districts to 

respond .to requests from the public for· information on the charter 

school program; conduct a public hearing within thirty days of 

receipt . or a petition ·'.:to determine community ' support for the 

petition; grant or deny the· .. petiti~n within sixty: days of receipt; 

subject to a thirty-day extension upon agreement of the. parties·; 

provide persons to take part ·in .. a review panel-··to rev''iew the 

dec'is'ion of the governing . board of' the school district and, if 
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12 

~ 1 necessary, request the governing board of the school district to 

2 reconsider the charter request; and, respond to any request of the 

J review panel selected· and convened by the county superintendent of 

4 schools pursuant to an appeal of any petition.denied by the school 

·5 district. 

6 

7 ·The Commission concludes that ·the provisions of Education code 

B section 47605, of chapter 781/92, do impose a new pro9'ram or higher 

9 level of service in an existing program within the meaning of 

10 section 6 of article XIIIB of the California Constitution and 

·. 11 ;·Government code section 17514 by ·requiring county boards of · 

. 12· education to select and convene a review panel to review the 

A lJ : decision of the governing board of the school district and, if 

W 14 .: ·necessary, request the governing board of the school· district to 

15 .reconsider the charter request; hear a petition following a denial 

16 on reconsideration by the governing'board of a school district; 

17 conduc't a public hearing within thirty days of receipt of a 

18 petition to determine community support for the petition; and, 

19 grant or deny the petition within sixty days of receipt, subject to 

20 a thirty-day extension upon agreement of the parties. 

21 

22 

23 

24 

25 

-26 

27 

28 

The commission concludes that the provisions of Education Code 

section 47607, of Chapter 781/92, do impose a new program .or higher 

level of service in an existing program within the meaning of· 

section 6 of article XIIIB of the · California Constitution and 

Government Code section 17 514 by requiring school districts to 

monitor the performance · of charter schools for · whiCh ·they have 

granted charters to determine if they have achieved their goals·· and 
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l objectives .and to evaluate and decide upon requests for revision or 

2 extension. ·of approved charters. 

3 

4 The commission concludes that the provisions of Education code 

.5 section 47607, of Chapter 781/92, do impose a new .program or hiqher 

6 level of service in an existing program· within the meaning ·Of 

7 section 6 of article XIIIB of the California constitution and 

8 Government ·Code sect·ion 17514 by requiring county boaras of 

9 education to monitor the performance of chart~r schools for which 

10 they have granted charters to determine if they have achieved their 

11 goals and objectives and to evaluate and decide upon requests for 

12 revision or extension .of approved charters. 

13 

14 Accordingly, .costs· incurred related to the aforementioned 

.15 reimbursable sta.te mandated programs contained in Education Code 

.16 sactions 47605 and 47607, are costs mandated by the state and are 

17 subject to reimbursement within the meaning of section 6, 

18 article XIIIB of the California ·Constitution. Therefore, the 

19 claimant is directed to submit parameters and guidelines, pursuant 

20 to Government Code section 17557 and Title 2, California Code of 

21 Regulations, 

22 consideration. 

23 

section 1183.l, to the Commission for its 

··24 The foregoing conclusions pertaining to the requirements contained 

25 in Education code sections 47605 and 47607, are subject to the 

26 following conditions: 

27 

28 ~ 

The determination of a reimbursable state mandated 
program does not mean that all increased c~sts ~laimed 

·will be .;reimbursed; Reimbursemen~, if any., is subJect to 
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l Commission approval of parameters and guidelines for 
reimbursement of the mandated program; approval of a 

2 statewide cost estimate; a specific legislative 
appropriation fQr such pu;c:pose; a timely~filed clailn for 

3 reimbursement; and subsequent review of the claim by the 
State Controller's Office. 

4 

5· 

6. 

7 

B 

9 

10. 

ll .f:--

12 " .. 

13 

14 .··· 

15 ~~ ., 

16 if: ''' 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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'DECLABATION OF SERVICE BX HAIL 

I, tpe undersigned, declare as follows: 

I am a resident of the County of Sacramento and I 
age of 18 years, ·and not a party to the within action. 
emploY1llent and business address is 1414 K Street, 
Sacramento, California 95814. 

am over the 
My place o·f 
Suite 3J,S, 

on July 25, 1994, I served the attached Defendant/Respondent 
Commission on State Mandates Respondent's Brief by placing a true 
copy thereof in an envelope addressed to each of the persons named 
below at the address set out immediately below each respective 
name, and by sealing and depositing.said envelope in the United 
states mail at Sacramento; California, with_ postage thereon fully 
prepaid. · -

(See attached mailing list) 

I declare under 
California that 
declaration was 

.California. 

H:ISBRVMAU..6 

penalty of perjury under the laws of the State of 
the foregoing is true and correct, and that this 
execut-ed on July 25, 1994, at Sa_cramento, 

L~~ 
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MAILING 

CSM-4437 
claim of San D,1.ego City· Schools 
Ch·. 781, statutes of 1992 
Charter Schools 

Mr. Jira Apps 
Department of Finance 
915 L Street, SiKth Floor. 
Sacramento, CA 95814 

(A-15) 

Mr • . Robert Agee 
Department of Education 
721Capitol Mall 
Sacramento, CA 95814 

(E-B) 

·.Ms. Carol Miller 
Education Mandated Cost Network 
1127 11th Street, Suite 401 
Sacramento, CA ·95814 

Mr. Keith Petersen 
·>'.San Diego Unified School District 

... '·Finance Di vision · 
: 4100 NorJll.al Street, Room 3202 

San Diego, CA 92103-2682 . 

Mr. Joseph Stein, President 
state Board of Eduation 
721 Capitol Mall, Room 532 
Sacramento, CA 95814 

Attn: Greg Geeting 

(E-8) 
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Adopted: Oot.ober 1&, 1994 
g: \sfz\oharter\pSJ>rop. wpd 

Parameters and Guidelines 

Education Code § 47605 
Edueation Code§ 47607 

Chapter 781, Statutes of 1992 
Charter Schools 

I. Summary of the Source pf the Mandate 

Chapter 78i, Statutes of 1992, effective January 1, 1993, adl'eH Part 26.8. to the 
· Education Code, commencing with Section 47600 to eatablish a process for 

individuals to petition local school district governing boards to establish charter 
schools which would be exempt from state laws governing school district programs, 
except for those encompassed in the charter. Various requiiements of the Charter 
Schools Act of 1992 establish specific responsibilities for school district and county 
office of education governing boards: 

Section 47605, subdivision (b), requires the governing board of a school district hold 
. · a public hearing .to consider the level of employee and parental support for a petition 

within thirty days of receiving a petition. Within sixty days of receiving a petition, 
subject to one thirty-day continuance by agreement of the parties, the governing 
board of a school district shall either grant or deny the petition according to thirteen 
conditions specified in subdivision (b) and the conditions Stated in subdivision (h), 
generally referred to as the "elements of a Sc:hool charter." 

Section 47605, subdivision (g), authorizes the governing board of Ii school district to 
request additional information from p~tioners. 

Section 47605, subdivision (j) (1), requires the governing body of a county office of 
education to select a.t!d convene a review panel at the request of any petitioner whose 
ehartet petition was denied by the school district governing board. 

Section 47605, subdivision G) (2), requires thereview panel to make a determination 
regarding the actions of the school district governing board and either agree with the 
decision or resubmit the charter petition to the school district governing board fcit 
reconsideration. . 

Section 47605, subdivision (j) (3), requires the school district goven:Ung board to 
rehear the charter petition upon remand from the county office of education review 
committee. If the school district governing board once ag8in denies .the petition, the 
county office of education governing board must hold a public hearing in the manner 
specified in subdivision (b) and either grant the charter or not. 

. Section 4 7607, subdivision (a), authorires the charter granting authority to revise and 
renew charters. Subdivision (b) authorizes the charter granting authority to revoke 
charters for specified reasons. 
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II. Commission on State Mandates' Decision 

The Commission on State Mandates, in the Statement of Decision adopted at the July 
21; 1994 hearing found that Education Code sections 47605 and 47607 as added by 

· Chapter 781, Statutes of 1992 impose a new program or higher level of service 
within the meaning section 6, Article xm B of the California Constitution for school 
districts and county offices of education. 

The Commission determined that the following provisions of E9ucation Code sections 
47605 and 47607 establish costs mandated by the state pursuant to Government Code 
section 17514, by requiring the governing boards of school districts which have 
received a charter school petition to: · 

(1) Respond to requests for information from the public regarding the Charter 
Schools Act. · 

(2) Conduct a public hearirig to consider the level of community support for the 
petition within thirty days of receiving a petition. 

(3) Review and evaluate the petition for its ·compliance with the conditions stated in 
the Charter Schools Act 

. . 
(4) · Grant or deny the petition within sixty days of receiving the petition, subject to 
one thirty-day continuance by 11oareement of the parties.. · 

(5) It the petition is denied by the school district and appe.aled by the petitioners to 
the county office of education, respond to the inquiry of-.ihe panel convened by the 
county superintendent to revie.w the action of the school district governing board. 

(6) Reconsider the charter petition if so requeatCcl by the county office review 
panel. 

(7) Monitor the charter school performance to determine if it has achieved its goals 
and objectives, and upon ca.use, hear and decide upon a revocation of the charter. 

(8) Evaluate and decide upon requests for revision or renewal of charters approved 
by the district. 

The Commission determined that the following provisions of Education Code 
Sections 47605 and 47607 establish costs mandated by the state pursuant to 
Government Code section 17514, by requiring the superintendent or govemlllg 
·board of county offices of education to: 

(9) At the request of petitioners whose petition has been denied by the school A. 
district, select and convene a review panel of three governing board members an~ W 
three teachers from other school districts to determine if the school board goverrung 
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board acted properly in denying the petition, and if necessary, request the.school 
district governing board to reconsider the charter petition. 

(1 O) At the request of petitioners whose petition has been denied again upon 
rec0nSidetatlon by tile !choordistrict', ~nducf a public hf:aring within· thirty days of . 
reoei'Ving'a petition to consider the le\iel of community support for a.·c0unfy office 
of ectueafion charter school: · · · · 

(11) Review and evaluat.e the petition for its compliance with the conditions stated 
in the Charter Schools Act; 

(12) Grant or deny the petition withiri sixty days of rec:eiving the petition, subject 
' tO on'e thirty-day contliiuarice by agreement of the partiei'. 

(13) Morµtor the charter school performance to determine if it has achieved its 
goals 'and objectives, and upon cause, hw and demde upon a revocation of the 
charter. 

(14) Ev!lluat.e and decide upon requests for revision or renewal of charters 
approved by the county . 

The Commission determiried that the following· provi.Siorts of Eiducation Code 
· Sectionii'47605 and 47607 est3blish costs rrianCl.aied bjithe state pursuant to 
. Government Code s'ection 17514, hfreqtiirlng other sch:ool districts tb:. . 

' ' .. • ,. • t . .... , . -.· 
. ; .. · 

· (15) Provide district personnel to' participate in the reView· panel ·C:onvened by the 
·county superintendenfqf schools.· ' · .. 

...•. '! . 

The Commission deterrriine'd that Educatfon ·code section's 47605 and 47607 did not 
establish t:6~ts mandafua by the stat.e pursuanf 1:0 Goveniment Code seetior{ 17514, for 
'gov'emiiig boards ofsChoCii districts and county .offices Of education to: · . 

' . • ' • ·! •. , . . 

· (16) Plan and prep~ proced1Jres for. implementation of the Charter Schools. Act. 
' ·~ 

(17) D~seminat.e information .. regerding charter schools to staff, students, parents, 
and the community. · 

Ill. Eligible Claimants 

Any "school district", as defined in Government Code section· 17519, except for 
. ·community 90lleges, which incurs increased rosts as a result of this mandat.e is 

. eligible to claim reimbursement. 
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IV. Period of Reimbursement 

Section 17557 of the Government Code states that a test claim must be submitted on 
or before Dec~mber 31 following a given fiscal year to.establish eligibility for that 
fiscal yeS,r .. ·.The test ~ for thi~:.mandate was received by the Commission on 
December 1, ·1993.1 there/ore all mandated costs µicuiTed on or !lfier the .operative 
date of January 1, 1993, for implementation of Ecl~9S-tion Code section~ 4 7605 and 
47607 as added by Chapter 781, Statutes 1992 are reimbursable. 

Actual costs for one fiscal year should be included in each .claim~ · Estimated costs for 
the subsequent year may be included on the same.claim, if applicable. Pursuant to 
Section 17561 (d) (3) of the Gc;wemment Code,, all claims for reimbursement of 
init:i8.I years costs shall .be submitt:ed within 1:20 days of notification by the State 
Controller of the enactment of the chllms bilL 

If the. tcitar. costs for a given fiscal' year do not exceed $200, no reimbursement shall . . . ... .\ . . . 

be allowed, except as otherwise allowed by Government Code section 17564. 

V. Reimbursable Costs 

A. Scope of the Mandate 

1. For school ~stricts.which have received an original charter school petition and 
co~1;y offices of education which have ~veci a .petition S\l~sequent to its 
deniai UP,~,recon&f9.erati<;m by .the schooldistrict, to: respo:nd to,request:s for 
information from the public; conduct a public hearing to consider the level of 

. community suppo~Joi::.,the ~tition; review aqc;f.evaluate the.petition for .ita 
compfumce with the eonditions stated in the.charter~Schools Act; grant".or deny 
the petition within sixty days of receiving. the petition, subject to one thirty-day 
cont,inuance by agr.eem~nt of.the parties; moni~r. the .. charter sc!to.ol,p¢'ormance 

"'tQ ·determine if ithas achi,evpd. its .goals and objectiv~; upon cau~e, h~ and 
decide upon a i:evocatj.on.of the charter; and evaluate and detjde lipon,requests 
for revision. or renewai of diaiters. . . . ' . 

2. For county offices ofechicaticin which have received an appeal of: a charter 
school denied ·by a school district to: select and convene a review panel of three 
governing board members and ·three teil.chers from other sehocil iiistricts to 
determine if the school board governing \:)oard acted properly i.Ji denymg· the 
petition, and if necessary, request the school district governing board to 
reconsider the charter petition. · 

3. For school districts which have denied an original charter school petition, tci: 
respond tci the inqliiry of the panel ·review convened by the coun'ty slipmntendent 
and reconsider the charter petition if so requested. · 

4. For other school districts to provide personnel to take part in the review panel 
convened by the county superintendent of schools. 
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· B. Reimbursable Acti.viti.es 

For each eligible school district and county office of edu_ca.ti.on, the direct and 
indirect costs of labor, supplies and services incurred for the following mandate 
components are reimbursable: 

1. Responding to infonnation requests 

Providing information, upon request, to the community regarding the Charter 
Schools Act of 1992 and governing board's charter policy and procedures. 

2. Evaluating Petitions 

Administrative review and evaluation of qualified charter petitions for 
compliance with criteria for the granting of charters. 

3. Public hearings 

Administrative preparation for the conducting of public hearings needed to 
reach a determination ror adoption, reconsideration, renewal, revision, 
revocation, or appeal of a petition. 

4. Monitoring the charter 

·Subsequent administrative review, analysis, and reporting on the charter 
school's performance for purposes of charter reconsideration, renewal, 
revision, evaluation, or revocation by the governing body . 

5. Petition appeals • 
. . 

Staffing and convening the county office review panel, conducting the analysis 
of the school district decision process, responding to the review panel 
inquiries and requests, and reporting to the involved parties. 

VI. Claim Preparation 

Each claim for reimbursement pursuant to this mandate must be timely filed and set 
forth a listing of each item for which reimbursement is claimed under this mandate. 

A. R!;porting by Components. 

Claimed costs· must be allocated according to the five components of 
reimbursable activity described in Section V. B. · 

B. Supporting Documentation 

Claimed costs should be .supported by the following in(ormation: 

1. Employee Salaries and Benefits 

Identify the employee(s) and their job classification, describe the mandated 
functions performed, and specify the actual number of hours devoted to each 
function, the productive hourly rate, and the related benefits. The average 
number of hours devoted to each function may be claimed if supported by a 
.dq_cumented time study. 
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2. Materials and Supplies 

Onlf'the expen:dittites that can be identified as a direct cbst of the mandate can 
be claimed. ' List· cost of materials whit:h have been corisu·mea or expended 
specifically for the purpose of this mandate. 

3. Contract Services 

Give the name(s) of the contractors(s) who performed the serVice(s). 
Deseribe the activities performed by ea.ch named contractor, and give the 
number of actual hours spent on the activities. Show the inclusive dates when 
services were performed and itemize all costs for those services. 

' ' ' 

· 4. Allowable Overhead Costs . . . ;.~ 

a,. School districts must use the J-380 (or subsequent replacement) non-restrictive 
indirect cost rate provisionally approved by the c8.Iifomia Department of 

· · Bdiiea.tion. · 
. • . •, . '.' ·~ ... ~:1 ;· . .. . ~\ . 

b. County offices of education must use the J-~~O (o+ subsequent replacement) 
non-restrictive indirect cost rate provisionally approved by the Sate 

. Department of Education. . . · · . · · · · · ·· ·· ''·:· 

VII. SiJPi:>!=»rt1r{g o'atE! _ .. 
- 4 - • • • • 

For reporting::pm})oiie8; all costB claimed must be traeeable to s6urce documents 
and/or workshee~ that show evidence of the validity ot:!l!µch! costs., :Pursuant to 
Government Code section 17558.5, these documents must be kept on file by the 

· .agencyisubrtiitting· the claim for a period of no less than-four yeats·a:ftef the end of 
tlie' ciilendar yeaf. in which tlie ·feimburiemenf Claim iil'filed; arid rriade available on 
the request of the; State Controllei'. 

·VIII. Offsetting Savings and Other Reimbursements 

Any'-offsetting savings the claimant experiences as a direct reslilt of this statlite. must 
·be deducted from"the costs claimed. :1n addition, reimbursement for this ·mandate 
received from any source, e.g., service fees collectaj, f~eral .funqs, other state 
funds, etc., shall be identified and deducted from this claim. The Commis'sion has 
not identified any ·specific offsetting saVings''from state or federal sources applicable 
to this mandate. · 

IX. State Controller's Office Required Certification 

An authorlZed representa~ve of the claim~t will be required to provide a 
certification of claim, as specified in the State Controller's claiming instructions, for 
thos~costs mandated by the state contained herein. 
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BEFORE THE 

-COMMISSION ON STATE MANDATES 

STATE OF,-CALIFORNIA 

IN RE TEST CLAll\.1 ON:. . No. 99~TC-03 

Education Code Sections 47602, 47604, 47605, Charter Schools II 
47605.5, 47607, 47613 (formerly 47613.7), 
47613.5, and47614;-,sm

0
·tudte.9 lf9R98gul, ~pm stATBMBNT OFP~IQNP~PANr 

34 and 673; Califorma o e o · e ations, TO GOVERNMENT CODE SBC'I'ibN 17500 
Title 5, Sections 15410-15428; California ET SEQ.; CALIFORNIA CODE OF - -· . 
Depal1Inent of Education Memorandum dated. .. ~GULAr,lONS, ~ 2, :pIVJSION 2, 
April 28,· 1999,·' · .'-. .. · · . ' CHAPTER 2.5, ARTICLE 7_ 
Filed on June 29, 1999, 

~ . . . . 
By Los Angeles Coun;tY,.,-Qffice ofBduc!!ti.on 
end San Diego Unifieg-~chool pistrict, · 

. Claimants. (Adopted on November 21, 2002) 

. STATEMENT OF DECISION 

Tbe Commissiop on_S~~-~~ (~n;isei_on,) he~~,m;id ci,ecided ~a ~claim ~g a _ -
-.regularly echedi.i.Ied.hearing on October 24, 2002.: Art Palkowitz and B~B~e~ app~():P. 
--behalf of claimant San Diego Unified School District. Gl!-yle Windom appeared on behalf of 
-claimant LO!(ADgeles'COiili:ty 0ffi.c~ ofBdti6moil. DmTr6y,'Heillher CiifIBon a»;d SUsi#i;- _ 
-_Geanaooti appeared on'beiialf ofthe DepiirtriienfofFinaric·e (DOF). 'A't th~nearmg testim.0ny -. -

;_was given/the test claun-iiias'.'subinitted/and the-vote wli.Ei'tiike.ri~ · . · .--··-< · •- ' -, ' 

'Tbe law applicable to the Commission's determination of a reinlbuniable state man~ted 
_ prograiil iS article XIII B, section 6 of the Califomia: COnstifutioh, Clover.tmieilt Code section 

17500etseq.,andtelat:edcaae··1aw. - ... _ '"' -11:··-" . ',. :·.; _ -· · -

Tbe Conn$~on ~ppro_v;J.~'.~mai~is f~~ ~~test clahn,pre~ented by!i·S:O-vote, 

BACKQR.OUND' 

On August 24, _199~, 9.l~ts, Los Mg,~l~ii Cowty,.Office of~ucl/-ti.on_.~.I!P.-~~ Diego Unifi~ 
School District, submitted a test claim.aJ,li:iging a reimbursaC!l~ $~ ~dawJor<9Qllllty offices . _ 
of education and school districts to provide eupervisozy oversight and reporting services to 
charter schools, and various other Bcti\iitieii related to the establisbrii.ent lii:id fiscal management 
of charter sc~ools. 1 The claim arises from enactments or amendaJ.ents to ~-AAD-op. Code . 
sections 47602, 47604, 47605, 47605.5; 47607, 47613 (formerly 47613.7), 47613.5, and 47614 
by Statutes 1998, chapters 34:a.nd·673, arid the adoption of California C<lae ofR¢gtilatiom; title 
5, sections 15410 through 15428. Claimants also assert that California Department of:Bduciition 

I The reimbursement pei:iodfur thiil test claim begins no earlier than July 1,1998. (Gov. Code,§ 17557, subd. (c).) 
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(CDB) memorandum dated April 28, 1999 constitutes an executive orderreaulting in a 
reimbursable state mandate. · · · 

On May 26, 1994, the Commission heard and decided a related test claim, Charter Schools, 
CSM-4437.2 The Commission found that Statutes 1992, chapter 781, by enacting Education 
Code sections 47605 and 47607, imposed a reimbursable state mandated program for school 

·districts for new activities· related to initial charter school petitions, and for monitoring and 
evaluating the performance of.charter schools pertaining to the revision or rcoewal of approved 
charteni. The claim.ants indicate intent to request a parameters' and guidelines amcodment to 
incorporate any new activities from the Charter Schools D claim into the existing Charter. 
Schools parameters· and guideliiles. · 

Claimants' Position 

Claimants allege reimbursable costs mandated by the state for .test claim iegislation requiring the 
following activities of school distrfots: · · 

( 1) provide notice and an opportunity to cure to charter schools prior to any· 
proposed revocation of the charter, (2) allow charter schools· to use certain 
facilities free of charge, (3) respond to, prepare for, and participate in·oourt 
proceedings challenging a decision to dcoy Ii. charter, ( 4) evaluate petitions for 
renewals of charter school petitions originally granted by the State Board of 
Education· and prepare for and conduct hearings +elated to proposed renewals of 
those charter petitions, (5) calculate, process, and &9vaI!.ce payW.~w ofprqperty 
taxes to charter schOols, and (6) provide admjnjBtnitive services' to cliarter schools 
without full reimbursement · '':.. · 

Claimants allege si.Iniliu: activities are newly 1-eqUired of county offices of education, and also . 
that county offices of education are now required to evaluat,e certain charter school petitions and 
conduct some of the sa:ine actiVities found to be reimbursable for school districts· in t)ie original 
Charter Schools test claim. . · 

Claimants conclude that none of the Government Code section 17556 exceptions to :finding costs 
mandated by the etate·apply to this test claim.· CJeiman.tB specifically BBsert that there are no 
other federal or state constitutional provisions, statutes or executive orders impacted, and that 
Statutes 1998, chapters 34 and 643 appropriated no funds for the reim~ursable abti'\'ities alleged. 

State Agency Position· 

DOF's July 28, 2000 response' to the test claim Bllegations states agreement in part with 
claimants on some of the identified new 8.ctivities, 'howeverit argues that: 

• Some oftl?.e cl~ activities~ discretionacy or,permissiye; 

• Some of the claimed·a6tivi.ties ere not new; 

• Fee authority is given for the district to charge the charter school for expenses of 
supervisory oversight; or 

• Other offsetting savings ere established as part of the test claim legislation. 

2 Chart~ Schools, CSM-4437, Statement of Decision adopted~ July 21, 1994; Parameters and Guidelines adopted 
October 1 B, 1994. · · 
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DOF agrees with oJriwants tP,at;Education Code.s~ons. 47605, subdivision (k), 47605.5, and 
47607 include new activities or higher levels of service, .. , . . . · , :· . · 

COMMIS$ION FINDTh{GS y 

A test claim statute. or executive order inay ii:npciae a .reimbursable state mandated progriuli if if . . · . 
orders or coIDii:l.8ll& a lbcal agency or school district ttHmgage iri an aotiVitY offaBlli~!' In · · 
addition, the reqtiiteO activity ot task must be nr:sw, constitutirig a: ''new program," ·or it must · 
create a ''higher .Jevel of service" over the previoi.JBly required le\Tel of service: .The oomts haVe 
defined a ''program" subjecfto· article XTII'B; 'Sectiott 6, of the Ca:lifotriia C6i1Btitiitiel:i; as ·one 
that carries out the governmental function of providing public services; or a law tli8t llrlpt>1ieli. 
unique requirements on local agen.cies or school dietric:ts to .ip:iplement·a state p91i,cy, ·but does 
not apply genera,lly to . .all residents and entitles in th" state. 4 To ~e if the progrBII1. is new 
or impose~·!l b,igqei::-:ie.velofsezyi~. tb,e ~ysis must compare, tht;l. ~st cl~.le~Jation:.withthe 
legal requireni..ents in ~ect imµ>.~tel;'. b~fo~ tht;i. ~Qtm~tof.~e ·~ o1¢mJ~~}J#.QP.;' · 
Finally, tfe n~ly required aotivitY,.or in~ed l~.l.of serVice mustimppse costs in.and!!.~ by 
the state. . . . . .. .. . . . . .. . . . .. . 

T.est Claim Executive Orders: California Code of Regulations: 

As part of1the test'.clairil filings; ciilimants aIIegEi, "The State Boara of Education ·adopted title· 5, 
califoIIilil,jCode of Re'gitlatiobB .section 15410-et seq'. as emer~)li:'egwati6¥8' ti?· illiPlei:n,~t . 
Education1.£ode section 47613 ;s .11 Clmtnattts' testclilim'Exhibit C lf identifieif ii81n¢1tiditig 
"Title 5.0~omia. OGdeofRegillatioi:is §§"l5410-1542B," hO'Wevet;·the exbibitu·a'Pii#out 
from the..OOifotiiliiDepmmenfof.Educmon' 9:(c:OE's) mbliite and &es notproVid~'ilhy · 

4!a indication:i-of'm opetative·aa:te: The regwauoiili ate not irl t!ie CUirent vmfon:or B~rcldj.is ·. 
W Official C:(J]ifornia Code of'R.egulatiiini, aiid ti:i.e:fe ati:nio historica:I ni:ltes 'mdicatllig that any · 

regulati6~ were ever :filed or operative for those section numbers.' 

As notedtbelow, Education Code'secti.on4 761'..3 .5 ·was 1repeale'd:~y'Stiitllte8 1999;' Chap~ 78, 
effective.July 7, ,r9~9;:·,•c1a;msnm':· exbibit'fronqhli'CDE websire)¥Yoe af'propcised' regulations 
that were.never publiShed !Jr operative prior to'the' repeai'ofthe imptfuneritm,g·Bdµ~atiori Code 
section .. Without evidence pree'entecl oftlie·6petative dJiteil of1he'61rili:ned;regwa1Jl5~i'the 
Commission finds that the cl~im,ed regulations are not properly ii:icluded in"tbiS'test' ·01afo; Any 
further referencces t9 ~.~claim l!lgislation" :do no~ incJ.ude GE!lif<mUa Code,of}legulations, . 

· title 5, sections .15.~10 tbro\lgh 15428. . · ... 

. l Long B·eacA fJriijitid S'*°~l piat. v. Stale of California { 1990) 225 c:ai.A,ppjd 1 SS, 17 4. 

~County of Los Angeles v. State of California (l987)'43 Ci1L3d 46, S6; Luctil. Mar unified SClw'olDf.St. '" Honig 
(1988) 44 CBl.3d 830, 83S. . ., . . . . . .. 
5 Govemmem Code sciction 17514. 
6 Barcla)l.9 Ojfic!p.l California Code of RegulatWIJB iB certified by the.Office of A~~ Law BB thci official 
regulation public.~o!:I o~the State ofCal\furnia fOl'.purposCIS ofjudiciai noticci. (Oov. Code, § 113i!4.6 and CBI.-. 
Code Regs., tit. l, § 190,) 
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Issue 1: Is tbe-tesi claim legislation subject to article XDI B; section 6 o'f the 
California Constitution?' 

In order for the test claim legislation to i:fe· mbjecit to article XIII B,- section 6 of the California 
Constitution, the. _1~gislati0,:p ;J:!].ust constitute a ''pro.gram." .Iµ County. of Los Angeles v. State of 
California,_ the Cali#!nJia-Suprenle Court defined the- word ''program" within the m~g of _ 
article XIII B, sectjon 6 as oµ~ that.canjes outtb,e goyemmental function of providing a service 
to the public, or laws whicb.,: to implement a state polic;:Y, impose unique requjrements on local 
govemment!j .snd d.q nPt apply genln:'ally to all residents and entities in the_ eta~l The co:urt'has 
held that only on~ .of these iindings is.necessary. 9 -

- The Commis'sibiffinas that ~-test· c:ilaiifr I.Jgislation · constitlites a program withm the meaning of 
article xm B:, seCtion 6 <if tlie Celifcitnia· Constitlitiori under both teetS: First,. it ·bonstitutes a . 
program that Carries out the govetiirnental-fw:i.ction ·ofprovidllig~a: service to the pu:blic, to. the 
extent the test claim' le@.slatiail re-quire's scihooldistticts md cinmfy offices of ediicatidb:' to"-' ·· ' 
'engage in supe!via'ory; limding and repofliD.g activities reliited'to. charler schools. ·The coutts 
.have held that edUcation is a peculiarly governmental function administered by local agencies as 
a service tci the public. 10 · ,.,, 

The test claim lc;igisli;po;i.. al,sQ s~fi~s the·seimnd test t)µtt triggers arl;i..c;:le XIII B, section 6, to 
the ex.tent ~t)ie.~tc)11i,m)lilsi:f!~µon ~ schoqJ districts snd-dOJ,U,lty of,.Q..t\~ ~f education 
to engage in c~. sQP.0,~l'Sl,lperVisozy,·ftmding.and reportjp,,g activities solely.. applicable to ._.. _: . 
public school atjntinist:ra#o:n. .. The,test claim legislation impos~ uniquci i:equirements upon.,, , -
school districts·~~ dq -~pt_.~pp~y ,gen~y . .to all resi~ts -~ ~1'1,tles .o:f'.-the. $te;·· ;A,9cor~gly; 
the Cotnmiseieniµl~ b,tsupervisory,.-funding and reporting •ctivities related .to.charter;11ch0Gls 
coiistitute a ''pro~'~:.an~ ~W!; -~ subje~ttq ~c,le _XIII n, sectioQ 6 -of.the Ci\lifornia 
Constitution. 

Issue 2: -~Q~-~e,i~t ~-1~11!.tl.!>n ·impose a :new·progr~~ or high~r level 
, .of s~J;"Vil:!l wt~:an -exis#ng program, _UP,()n school di!l~ets within the . ,_. · 
. , II!-~~-p(~rtl~e.xm :Q., llection. 6 of:th~ Calij"on;µ!l .C::onstltution by 

reqaj~g_,tj~·-·or;--d~tlonal activities. 1-"~~ed_ to 'lh~ school 
li!"Qper.$i!>n and repq~g.? - · ... 

The claimants contendtllat-th'e·test claiiliilegislation imposes a new program. or higher level of· 
service upon school districts by requiring specific new activities related't.o charter sc'liool · · 
supervision and reporting. Under prior law, school districts were required to engage in activities 

7 Article XIII B, section 6 of the California Constitutio.n provides: "Whenever the Legislature or any state agency 
mandates a new program or higher level of service on any local gqvemment, the state shall provide a subvention of 
funds to reimburse such local goVllIDIIlent for the costs of llUCh program or increased level of service, except that the 
Legislatum may, but need not, provide llUCh subvention of :funds for the following mandatos: ' -
(a) Legislative mandates requested.by the local a~ affected;_(b) i;.e~tion_ defining a now~. or ~h'!lging an 
existing definition of a crilm:; or (c) Legislative mandates enacted pnor to January 1, 1975, or _exelfutive Orders or 
regulations lnttiallyimpleml!Ilting legislation enacted prior to January l, 1975." -_ . 

1 Collnty of Los Angeles, supra, 43 Cal.3d at 56. 
9 Carmel Valley Fire ProtectlonDlat. "·State ofCalifomia (1987) 190 Cal.App.3d 521, 537. 

IO Long Beacli Unified Sc'hool Dist., supra, 225 ca1:~:3d at_ 17_2 -~ "~OU~ n~c:T"o~ pr!~ ilcho~~ -~-- ' 
education in oilr aocietY is consid.ered tb' be e. peculiarly govemmental function .• ; · iul.ministered by local agencies to . 
provide service to the public." · · -
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e. 
related to initial charter scl;Lool petitions, and for monitoring and evaluating the pmfomiance of 
charter schools pertaining to the revision or renewal of approved c~. u The test claim 
legislation makes •ges to some of the requirements as compared to prior law. The ~ysis 
for finding a new program or higher level of service must exan:rine whether .the test claun 
legislation requires a school district to engage in activities, and whether such aetivities constitute 
a new program or higher level of service when compared to prior law. · ·· 

Test Claim StlUute&: 

Education Code section 47602. 

This Education .Code section, as added by Statutes 1992, chapter 781, and amended by Statutes 
1993, chapter 589, Statutes 1996, chapter 849, Statutes 1998, chapter 34, and Statutes 1998, 
chapter 673 provides: 

.. , 

(a)(l) In the 1998-99 school year, the maximum total ~umber of charter schools 
authorized to operate in this State shall be 250. In the 1999-2_000 school year, and 
in each successive school year thereafter, an additional 100 charter schools are 
authorized to operate in this state each sticcessive school year. For the purposes 
of implementing this section, the State Board of Education shall assign a number 
to each charter petition that it grants purBU8llt to sul>division· G) of Section 4 7605 
and to each charter noti1:1e it receives pursuant to subdivision (i) and paragraph (S) . 
of subdivision (j) .of Section 47605, based on the chronological order in which the 
notice is received. . The limits contained in this paragraph may not be waived 
pursuantto Section 33"050 or any other provision of.law.· 

(2) By July 1, 2003, the Legislati\re AnalySt shall, pursuant to the criteria in 
Section 47616.5, report to the·Legislaf:llre on the effectiveness of the charter 
school approach authorized under this part and recommend whether to expand or 
reduce the annual rate of growth 'of.charter schools authorized pursuant to this 
section. 

(b) No charter shall be granted under this part that authorizes"the conversion of 
any private school to a charter school. No charter school shall receive any public 
funds for a pupil if ~e pupil also attends a·, private school that charges the pupil's 
family for tuition. The State Board of Education shall adopt regulations to 
implementthis section. · · 

Clainumts·identify that Education Code section 47602, sti.bdlViliion (a), as amended by Statutes 
1998, chapter 673. "increases the number of charter schools 1hat are alithori.Zc;d to operate in the 
state." The statutory language is directed to the State Board nfEducation and the state 
Legislative Analyst's Office, and claimants do not specificallyjdentify any new reimb'Lll'Sable 
activities. or duties·imposed upon local educational.agencies by this amended Education Code 
seetion. Therefore, the Commission finds th.at Education Gode section 47602 does not impose a 
ne-w program or higher level of service upon school districts or county offices of education. 

11 Statutes1992,;olu!pter 7Bl, enacting Bd.Uca.tion Code sections 47605 and 47607. See previously appl-oved teat 
claim Charter Schools, CSM-4437. · · 
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Education Code sectiqn 4 7604. 

This Education Code section, as added by Statutes 1998, chapter 34, provides: 

(a) CharteT sC.hools may elect to operate as, or be operated by, a nonprofit public 
benefit corporation, fo~ed and organized pursuant to the Nonprofit.Public 
Benefit Corporation Law (Part 2 (commencing with Section 5110) of Division 2 
of Title 1) of the Corporations Code). 

(b) The_goveming board of a school district that grants a charter for the 
. establishment of a charter school formed and organized pursuant to ti:iis section 
shall be entitled to a single representative on the board of directors of the 
nonprofit public benefit corporation.. · 

( c) It is the intent of the Legislature that an authority that grants a charter to a . 
charter school to be operated by, or as, a nonprofit public benefit corjioration shall 
not be liable for the debts or obligations of the charter school. 

Claimants allege tl:J.at, 'despite the language.of eubdivis.ion (c), the' school district or county office 
of education grallting a charter, · 

may be liable for the acts or obligations of the charter school due .to the granting 
authority' B statutory oversight responsibilities or because the nonprofit 
corporation laws may shield the·cbilrter·school, but not the granting authority, 
from liability. County offices of education and school districts muSt determine 
the impact of section 47604 on self-provided or plirChased insurance. Further, 
county offices of education and school districts may iricur additional costs for . 
such insurance as the result of the election of a charter-school to operate as or by a 
nonprofit public benefit coiyoration:. . 

Claim.ants have not offered legal support for this ·contention. Altern:atively, DOF, in its 
response of July 28, 2000, argues: 

Districts have a choice as to whether or not to buy more liability llisurance. 
· Furth~, the'law makes the districts and county offices better tiff th.an before by 

specifying in statute that they should have no liability. Indeed, the district's.need 
for such coverage would seem to decrease, as they are now respOJlllible for fewer 
students. The Department of Education's legal opinion, [test claim Attachment 1, 
dated June 12, 19Q7], similarly ponc~des the chartering agency has np lia.bility 
for charter school aCti.vities. · . , · . 1 · , 

The CDE's June 11:· i997 lega.i opll:ri.on, Charter School Liabilfty ~nd Accouritcibility; provides 
extensive statutory and'case law analysis on public sector imputed and vicarious liability law, 
and concludes, "Given the purpose of the enabling legislation, we believe the better vie'W is that 
chartering entities are completely immune.from liability incurred by cb.a.rter·schools under 
existing law." Following this opinion, the Legislature enacted Education C9de section 47604, 
subdivision (c), to confirm that chartering entities, inclucling school districts and county offices 
of education, are not to be liable for the debts or obligation8 of a charter school, when operated · 
as, or by, a non-profit. 

In claimant San Diego Unified School District's September 30, 2002 comments on the draft staff 
analysis, the claimant expresses agreement "with staff's recommendation regarding the purchase 

432 



• 

of insurance for charter schools establisbOO as nonprofit public benefit c:Otporation[s]." Claimant 
then goes ·on to argue that _ _ 

However, charter schools not operating BS a nonprofit corporation have bee11 the 
sponsoring entity's re!IJ>ori.sibility for acts or obligations. 

DOF contendS Uiidet Education Code section 47604 "districts have a0choice as to 
whether or not t6 buy more liability insurance.''. Given that school di8tricts shall 
purchase insuiimce in accordance with Education Code section 35208 (a)12 there is 
no reasonable alternative for the epoliSoriog district of a charter but to purchas·e 
iosurailce fot charter schools that ilre not a nonprofit public benefit corporation. 

- -

Education Code· section 47604 for the· :tirSt time determined the responsibility of 
sponsoring districts with charter schools not operating as nonprofit cotporations. 
Therefore, in accordance with Education Code section ·35208 (a) purchasing 
insurance for the charter school is rilandatory as it would be for other school sites. 

It is unclear about how ~·new argument connects with the test claim legislation. First, 
Education Code section 35298, subdivis.ion (a), which requires schc;iol districts to carry liability 
insurance, was not pl¢ as:pait of the 'test claim allegations. Secon.Q.· even if the section was -
properly pled and before tho Commission now, it does -not fall within the jurisdiction of the 

1·commission under article XIII B, section 6, subdivision (c) of the CB.lifomia Constitution, 
because ~ation·qode section 35208 was emi.cted prior to 1975.13 Claimant raises a new 

. argument for reimbursement of a Chartering entify' s costs of purchasing liabilitj insumnce to 
.cover a chartef school not tun as a non~profit. The Commission finds no Coririection from the 
test claim legisle:tlon pled, nBtiielyBducation Code section 47604, to this newly asserted 
:expense .. Education Code section 47604, as cited in its entirefy above, simply allows a charter 
school to .operate BS a non-profit. It has nothing to do with purchasing liability insurance, or for 
cleterminigg "the responsibility of sponsoriJlg districts with charter schools not operating as 

-nonprofit porpo~tions." [Einphasis added.] _ 

The Commission finds that Education Code· seqtion 4 7 604-does not require any new aCtivities on 
the part of school districtS or county offices of education. AB discu8sed in Long Beach, · · · 
"mandates" is to be underStood "in the ordinary serise of 'orders'. or 'commands. "'14 The·state, 
by permittilig-charter schools tci operate as a nonprofit public benefit corporation, .in no way is- -
ordering school ~cti; to purchase additional insurance, therefore the statute doe,s not impose"a 
new program or high!'l'level of service upon school districts or county offices ofedµcation for -
the alleged costs and activities. 

12 Claimllilt's footnote contains complote text oft\Je cited code section. 
13 Former Education Code of1959, section 1017 WB.s renumbered by Statutes 1976, chapter 1010 as section 3520&. 

. . - . . 
14 - - - . . 

Long Beach Unified School Dist. v. Staie of California, supra, 225 Cal.App.3d at 174. 
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. Education Code section 47605. e 
This Education Code section, as added by Statutes 1992, chapter 781, and amended by Statutes 
1993, chapter 589, Statutes 1996, chapter 786, Statutes 1998, chapters 34 and 673;15 provides the 
standards and instructions for filing and reviewing a petition to establish a chatter schciol. This 
code section, as added by Sjatutes 1992, chapter 781, was the subject ofthe priorteBt·cleim, 
Charter Schools, and was found to impose a reimbursable state mandate for school districts for 
new activities related to processing initial charter school petitions. Claimants all~ge new 
reimbursable state mandates are imposed by amended si.ibdivision (j) and new subdivision (k). 
Each subdivision will be aniµyzed individually below. Amended subdivision (j)(l) provides: 

(j)(l) If the governing board.of a school district denies a petition, th_e petitioner 
may elect to submit the petition for the establishment of a charter school to either · 
the COUJ1,ty board of education or directly to the State, Board of Education. The 
county board of education or the State Board of Education, as the case maY be, 
shall review the petition.pursuant to subdivision (b). If the petitioner elects to 
submit a petition for eetablishin.ent of a charter school to the county board of 
education and the county board of edU.Cation denies the petition, the petitioner 
may file a petition for establishment of a charter school with the State BoaTd of 
Education. · ·:' 

Clajmsnt.s allege "subdivision (j) now allows a· charter petitioner to submit a charter petition 
directly with the county board of education ... whenever a school district denies a charter 
petition." By replacing subdivision G), the Legislature eliminated the previol.isly approved 
mandate activities for county superintendents to convene a review panel to evaluate a denied 
charter petition and substituted a new review procedure. 

Claimants indicate intent to request a parameters ~d guidelines amendment to. incorporate :imy 
new activities into the existing Charter Schools parameters and guidelines. The reimbursable 
activities of former subdivision (j), as added by Statutes 1992, ch8.ptef781~' should be eliminated 
from the Charter Schools parameters and guidelines, effective January J, 1999, and replaced 
with the new.requirements of subdivision (j)(l). The Commission finds that Education Code 
section 47605, subdivision G)(l), as amended by Statutes 1998, chapter 673, imposes a new 
program or higher level of service upon county offices of education for the fo~owing activity: 

• After the governing b6ard of a school district denies a charter school petition and 
·the charter school petitioner submits the petition t6 the county board of education, 
the county board of education shall review the petition pursuant to Education 
Code se~ti.on 47605, subdivision (b). 

Claimants also allege that Statutes 1998, chapter 673 further amended 

subdivision G) to allow a charter petitioner to file a judicial action challenging a 
school district's denial of the petition if the county board of education or the State 
Board of Education fails to act on a direct petition within 120 days. Thus, school 
districts must respond to, prepare for, and participate in a judicial proceeding, 

15 This statute has been further ai:nended by Statutes 1999, chapter 828, Statutes 2000, chapter 580, and Statutes · 
2001, chapter 344, noI18 of which m:e included or amend=d into tha pl'llSent test claim allesa"?ona. Noi:: di~ claimants A. 
include the amendments mads by Statutes 1993, chapter 589, or Statutes 1996, chapter 786 m tha test claim W 
Bliagationa. 
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rather than a county board of education review, if: the charter petitioner challenges. 
a decision by a ·school district to· deny a charter petition. 

Claiiriants·refer tO subdivisi~n ())(3): 

If eith~ ,the county board of education or the State Board of Education fails.to act 
on a petition within.120 days of receipt; the decisit>n of the goveming board ofthe 
achool.:distriotto deny a petition shall; thereafter; .be irubject to judicial review .. 

DOF argiiea, .. No ·riew.mandat.e iii established as charters alwaya ha.cl a right~ file a jlliii~ial . 
action. The Education Code is permissive; as long as an action is not prohibited, it is .Pernilited." 
In addition, the Commission notes that response to judicial revi~ is µot imposed by state action, 
but by the action of a member.of.the public filing a lawrruit Subdivision G)(3) merely sets a·time 
period after which the ciwter petitioner can demonstrate to ,a· court that they hs.ve exhausted all 
statutory administrative nimedi,ee .. Therefore, th~ .Commission finds that BduQation Code. section 
47605, subdivision 0)(3), as amended by Statutes 1998, chapter 673, does not impose a new 
program or higher level of service upon school districts. 

: .. t.: 

Finally, claimants allege a reimbursable. state mandate is imposed by Education. Cocie section . 
47605, subdiviBion (k)(3)~ in pitttinent part: ' ' . : . ·. . . 

A charter sc~ool that.has beeII gI'!!llted its charter by the State .Board ofEdu~()n 
, .. and electS to see]c.rene\Val' of'it8 ch8riet ~.prior to exp~tion'ofthe ¢liarief, · 

'.-:·.· • : . s\ibmit its p~tfo~:t'or -~~¥to the govenillig'boaid of the aehobl.districtthaf. 
·. initially deiiied the chlirtei'. . · · · · · · · . 

\ ... , . . . . .·. . ~. ., ., . . ,. - ~ . . . ':!;. : . 

. :DOF's response "conmq[s] that~ ~w .hliposes new duties on the agency that previously deilied 
a charter." The,Qol!lllliasion ~. iuid :finqa that,BcJ.ucation Cod~,11eotic;in 476050subclivisian 
,(k)(3), as added by Statutes 1998,-cb,apter 6?3;impqses ani;iwprogram or bigherle'Velofservice 

)1pon· school districts for the following activity: . . ' .. . · : · 
r"~· : . ' •• 

. :;':;, .:•· R6view charter schootpeti.ti.ons for renewal, when submitted directly to the 
governing bo°llrd of the school district that initially denied the .charter,-prior to 
·expiration oftjl~ c~ei: grann,d by the Sta~ Board of Education. 

Education Code section 47605.5. 

This Education Code section;· as added .by Statutes 1998,,cba.pter 34, provides: 

A petition may be submitted directly to a county board of education iii the same 
manner as ,set.fort:hdn•Soction 47605 for charter schools that will serve pupils for 

· whom the c9~ty ~fP.ce of educ~tic>Ii, woµlci 0~erwise .J?e ~o~ibll:l. for _ .·, .. 
providing dire'ct ~ti.cation aild rela.tea sefvicee. .Aily deiiiEiJ. of a petitio~ S_~ b.e 
subject to the same process for any other county board .of education denial of a 
charter school petition pursuant to this part · · 

Claimants allege that this code section impo!ies:·'.fD.ew'regUirements ·fori'espondiilg. tci informition 
requests, evaluating chattet- school petitions,, oonducti.tlg.pl:lblicheerings; monitciring charter; 
school performance,· and :reaponding to appeals! of deeiaions with resJ)ect to charter schMl ·· 
petitions made directly·ro the county board of education." 

, .. 
Prior law of Education Code section 47605, as added by Statutes 1992, chapter 781, only 
permitted proponents of a charter school to apply to a county office of education for review when 
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the governing board ·of a school district denied·a petition. New Bduc~tion Code·-aecti.on 4 7605.5 
sets up a requirement for county boards ofeducation·to review submitted charter school petitions 
under the criteria of section 47605, if the proposed charter school is d,esigne4 tci '.'serve pupils fc;>r 
whom the county office of education would otherwise be responsible for providing dfrect · 
education and related services." This requires eowity boards of edUcation to incur expenses for 
activities previotisly faund reimbursable to school districts under the ·Charier Schools parameters 
and guidelines. The Commission finds that Education Code section 47605.S; as added by 
Statutes 199.8, clu!pter 34, imposes a new program or higher level. of service upon county ofl;ices 
of educatio:Q. for the following.new activity: 

• Review charter' school petitions submitted ditectly to· the county board of . 
education, ilf tile.same manner'ae ·set forth m Bdui::Btion Code' section 47605, for 
charter 1fobools that Will serve plipili for whom the county· office' of1education 
would othris'e be responsiole for proViding direct: ediication·'and related : · 
services.· · · ·. · "' · · " "· · 

Education Code section 47607. 
- -· '' . -. . ; . ' : •; ·': - . :; -· ,' ,. : 

This Education COde eecticm; as added by Statutes 1992, chapWr 781,.IUld.amend~ by Statlitee 
1998, chapter 34, provides, · · .. . · 

(a)(l) Ac~ lll!lY,be 8@ll~ pursuant to Sr.ctfo:r~~L416os>~760~~~. imd.47~96 
for a p6riod-?qtto e:ic.cee(f~ye.:years._ A~ gi::an~ i?Y a, ~Cb.col dis:tl::ict .. 
governing board, a c6Un.ij boil.rd of educaticin or the State Board of B¢µcatioP.i 

· lIIJl.Y be granted one or more subsequent renewals by that entif:Y. · E&Cli reneW'al 
. shill be .fot a period; of-five years. A niateriBI re'vision ·o.f the ffeoviBions · ofa · · 

cb.artet,petiti.on i:riB.y be'ma:de ·only with'1he approVaJ.:o:f;tli.e .ailtlit>rify tbafigranfed 
. the ch.e:rter .. ·.The at1thoritytbaf'grai:i.teif"tlie Chafter may"iUSpect oi' observe liny part 

· . of the charter school at any time. 

(2) Renewals and-material reVisions of charters shall be :governed by.the standards 
and criteria in Sectiori-47605; ' · 

(b) A cb.Rrter may be revoked by the mth~rity that granted the'~ under this 
chapter if the authority finds that the charter school did any of the fcillo:wllig: 

(1) Committed a material violation of any ofthe conditions, standards; or 
procedures set foi;Ui. in the charter. 

• .. ,!•l ,, .,. 

· (2) Failed. to meet or pursue any of the pupil cu.tccimes· identified in~the charter. 
' . . . , . ., .. 

(3) Failed to J:11.e.et g~~i)i kecepted accoiint@.g ptjli_c:i,ples,,or engag~d ~fiscal 
mismanagement,· ·.. . · . ·. · .. ·. · . · · · ·· 

(4) Violated any provision of law. 

" . 
( c) Prior :to rey~cation.; ·the authority ¥ granted: the .charter shall notify the 
cb.arter .. public school of any vie>lati9n oftli,is ~ection and give the school a 
reasoiiable.opp,ortunity to tmre the violation, unless the authority deterinines, in . 
writing, that the violation constitutes a severe and jmminent .threat to the health or 
safety of the pupils .. 

,,..., 

436 



ThiB statute was included in the original Charter Schools test claim filed on the enactment of 
Statutes 1992, chapter 781. The primary amendment by Statl.$S 1998, chapter 34 was the 
addition ofsubdiVision (c). · 

Claimants allege that Education Code section 47607~ as amended, requires the school district or 
county office of education granting a charter school petition to ''provide notice to that charter 
school prior to any proposed charter revocation ... and also requires the. charter grimtib.g · · 
authority to give the charter school a reasonable opportµnify to cure" violations that do not pose 
a threat to health and ~ty. DOF agrees "that the cost o.f preparing a written notification is 
new." Claimants Bcknowledge that other activities required by Education Code section 47607 
are already i:eimbursablifthrough the origmBI Chart'erSchoo/s. claims process. 

Under the provisions of Education Code section 47605, subdivision (b), school districts, and . 
county offices of education required to review charter school petitions, "shall grl!llt a charter for 
the operation of a school under this part if it iii satisfied that tl:ie charter is consi.Stent with sound 
educational prlictice." Under the statute, local educational agencies must cite facts and make 
specific written :findiiigs in order to reject a charter applieation; the rejection cannot be arbitrary. 
Thus, acceptance and approval of a complete charter petition iS not a discretionary act on the part 
of school district!!.and county offices o.f education. · 

Once a charter school petition is approved the chartering agency maintains some oversight 
·'~sponsibilities. For eX:ample, Educatipn Code section47613. states,"a charteilng agency may· ·. 
Charge for the actual costs of supervisorial oversight of Ei charter· school." If in the cotirse of tfurt 
oversight, the school district .or county office of education determines that the standards or 
criteria of the approved charter are not being met, the chartering agency has a duty to revoke the 
charter by folloWio.g the mandatOry procedm:e described in Education Code section 4 7607, . 
subdivision ( c ). Therefore, the, Commission .finds that Education Code section 4 7607, as · 
amended by Statures 1998, chapter 34, imposes a new program or higher level of service upon 
school districts and co1,1D.ty offices of educe.ti.on for the following new activity: 

•• . ,i 

• Prior to revocation of a charter, the a.utb,ority that gi'auted the. charter sbaj1 notify 
the charter public 'sch.ool of any violation of tb.iB ee.ction and give the school a 
reasonable opportunity to eure· i:b.e violatioli, unless the, authority determines, in ' 
writing, that the violation constitutes e. severe and imminent threat to the health or 
safety of the pupils. '· 

Education· Code Se~tipn 47613 (formerly 476]3. 7), 

· When the test claim was filed, the test claim statute was Education Code section 47613.7, as · 
added by'S~tes 1998, chapter 34. The section was renumbered Education Code section 47613 
by Statutes 1999, chapter 78, effective July 7, 1999. No amendments were niade to the statutory 
language. , " 

(a) Except as set forth in subdivision (b), a chartering agency may charge for.the 
actual costs of supervisorial oversight of a charter school not to exceed·l percent 
of the revenue-of,the charter school. 

· (b) A chartering agency in.iiy charge for the- a6tUa!. costs of supervisorial oyersight 
. of a charter school not th exceed 3 percent 'of i:b.e revenue of the charter school if 
the charter school is able to obt:am substSti.tially ren~ free facilities from, the 
chartering agency. 
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( c) A local ~gency that 'is given the responsibility for supervisorial oversight of a 
charter school, puriniant to paragraph (1) o~ subdivision (k) of Section 47605, may 
charge for the costs of supervisorial oversight, and administrativo cost.s nocossary 
to secure charter school funding, not to exce6d 3 p6roent of the revenuo of.the 
charter school.· A charter school that is chargod for·costs under this subdivision 
shall not be charged pursuant to subdivision (a) or (b). 

(d) ·This section shall notprevent the cl::ia:i:ter school from separately purchasing 
administrative cit other services from the chartering agency or any other source. 

( e) For the purposes oftbis section, a chartering agency means a school district, 
county department of education, or the State Board of Educaticin, that granted the 
charter to the charter school. 

Claimants allege thatalthough the code section allows school districts to charge a charter school 
for tb,e actual costs of supervisorial oversight, the maximum charge of one percent (or three 
percent if the school distrlct provides substantially rent-free facilities to the charter school) of 
charter school revenue, is insufficient to pay for the oversight cost.s. 

DOF argues "that if the Legislature had intended that chartering agencfos• requirements should 
. be more costly, they would not have imposed a limit on the reimbursements. On the contrary, 
we believe this lintltation was in keeping with the intent of the Charter. law that oversight be just, 
that and was intended tO discourage micromanagement." 

The Commission notes that this statute alone does not impose a new progrmi or higher level of 
service, but instead establishes a fee system: for which the chartering agency can impose a 
maxim.um charge of one or three percent of the charter schocil ~enue for the actual costs of 
supervisorial oversight. Supervisorial oversight is a reimbursable activity in the original Charter 
Schools Parameters and Guidelines,. as follows: · 

4. Monitoring the charter 

Subsequent administrative review, Biialysili, Bild reporting on _the charter school's 
performance for purposes of charter reconsideration, renewal, revision, 
evaluation, or revocation by the governing body. -. . . . . 

In comments on the draft staff anal}reis, claimant San Diego Unified School District states that 
they are "unable to locate in the Parameters and Guidelines or in the Claiming lns1ructions th6 
term 'Supervisorial oversight.'"· The Commission agrees that this_ is not the exact language 
utilized, however, cJeiment.has not cited any other· definition of "supervisorial .oversight" in the 
Education Code indicating that the term should not be read as comparable to the ''Moriitoring the 
charter'' activity allowed for in Charter Schools Paranieters and Guidelines. 

Claimant argues that ''the supervisorial oversight activities are a new program or higher level. of 
service that is required to be performed by the sponsoring entity and ·must be a reimbursable [sic] 
for any amow:i.ts exceE:din:g 1 % or 3%." Again, supervisorial oversight is not-a new activity 
required by the law claimed in the present test claim allegations. 'Claimant cannot make a 
suceessful claim for subvention for the coste of ~pervisorial oversight without firs~ pleading and 
establishing that a new law or executive order ~p.osed a new program or higl:lp~ level of service 
upon school districts or county offices of education. The lavvs iela,tingJo supervisorial ove;s~ght 
as an activity were pled in the original Charter Schools test claim based upon th6 enactment of 
Statutes 1992;chapter 781, and have already been found by the Commission to impose certain 
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reimbursable costs mandated by the state. The Commission finds that Education Code section 
47613 does not require any new activities, but rather establishes a fee authority to be U:Sed by a 
school district or county office of education to offset any costs of charter school supervisorial 
oversight. 16 

The Commission finds that Education Code section 47613-, as added by Statutes i998, ch8.pter 
34, renumbered by Statutes 1999, chapter 78, does not impose a new program or higher level of 
service upon school districts or county offices of education. 

Education Code section 47613.5. 

Education Code section 47613.5, as added by Statutes 1998, chapter 34, effective 
January 1, 1999, and repealed by Statutes 1999, chapter 78, effective July 7, 1999, follows, in 
pertinent part: 

:: ... '; . 

(a) Notwithstanding Sections 47612 and 47613, commencing with the 1999-2000 
sr;:hool year end only upon adoption ofi:egulations pursuant to subdivision (b), · ' 

. charter school operational funding shall be equal to the total funding that would 
be available to a similar school district serving a similar pupil p0pulation, 
provided that a charter school shall not be funded as a necessary small school or a 
necessary sma.U high school. nor receive revenue limit funding that exceeds the 
$~de average for a school district of a similar type. - -

· -(b) The State Department ofEducatio:n shall propose, ~d the State Board of 
Education may adopt, regulations to implement subdivision (a) and, to the extent 

- pose~ble and consistent with federal law, provide for simple and, at the option of 
the charter school. local or direct allocation of funding to charter schools. · 

.Claimants allege. that ''Education Code section 4 7613 .5 required the State <Department of 
-Education to propose, end the State Board of Education to adopt, regulations that provide for 
these alternative methods of funding." The statutory language is directed exclusively to the CDE 

·and the State Board of Education.and does not impose any activities or duties upon sChool 
-districts. 

In addition, as dis~ussed above, it app~ars that the praposed regulations were never published or 
operative prior t.o"the repeal of this i:iri.plementing Education Code section, effective July 9, 1999 . 
.AIJ.y potential actiVi.ties ·for local eduba~onal agencies would have resulted from the 
implementation of the_-regilla.tions origiiially required by this statute, not from the statute alone_. 
Therefore, the Commission finds that Education Code section 47613.5 did not inipose a new 

-program or higher level of service"ttpon school districts or" cciunty offic~s of education: -. - -

Education Code section 47614, 

This Education Code section was added by Statutes 1998, chapter 34, operative ~anl:WY l,' 1999. 

A school district in which a charter school operates shall permit.a c:parter school 
to use, ai: no charge, facilities not currently bc:iing used by the school district for _ 
instructional or adiriini.strative.purposes, or that have not been historically used for 

. -

16 Government Code section 17514 defines "costS mandated by the etate" as in~ased costs 11 district is ''re~ired to 
incur," therefore any costs that are recoverable through sources other th1111 district tax revenues are not reimbursable 
costs mandated by the Btate. 
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rental purposes provided the charter school shall be resppnsible for reasonable 
maintenance of those facilities. · 

Education Code section 47614 was replaced by language from Initiative Measure, Proposition 
39, section 6, effective November 8, 2000, as follows in part: 

The intent of the people in amending Section 47614 is that public school facilities 
should be shared fairly among all public school pupils, including those in charter 
schools. 

Each school district shall make available, to each charter school operating in the 
school district, facilities sufficient for the charter school to accommodate /ill of 
the charter school's in-district student.s in conditions reasonably equivalent to 
those in which the student.s would be accommodated if they were attending·other 
public schools cifthe district. Facilities provided shall be contiguous, furnished, 
and equipped, and shall remain the property of the school district. The school 
district shall make reasonable efforts to provide the charter school with facilities 
near to where the charter school wishes to locate, and shall not move the charter 
school unnecessarily. 

The statutory language of Education Code section 47614, as added by.Statutes 1998, chapter 34 
was replaced by vote of the people upon the approval of Proposition 39, and thus is no longer 
subject to article XIII B, section 6 of the California Constitution, which only requires subvention 
when "the Legislature or any state agency lilalldates a new program or higher level of service." 
Therefore, the Commission finds that any potential reimbursement period for Education Code 

. section 47614 begins on January 1, 1999, and concludes on November 8, 2000. 

Claimants allege that Education Code section 47614 imposes a reimbursable state mandate, 
including ''the fair rental value of the facility as determined by the school district governing 
board plus other direct and indirect costs associated.with the charter school's use ofthe facility." 

DOF's.July 28, 2000 response to the test claim allegations concludes: 

The law specifically states that the district must provide facilities only if they are 
excess facilities or are not already being rented. AB such, there is no loss of rent 
to the district, as the ''fair rental value" of an unrented properfy is zero. However, 
there could, be minor, one-time administrative costs in establishing a free use 
agreement with the charter. Additionally, even if there were a revenue loss, it 
would not appear to constitute a reimbursable new program nor higher 16Vel of 
service wi~ the meaning of the mandate law. Finally, the law also provides 
offsetting savings, because the law requires that any facilities provided for· use by 
the charter be maintained by the charter, thus relieving the chartering agency from 

·the costs of maintenance on the surplus facility. 

The Commission also disagrees with the claim for state subvention for any lost rental value of a 
facility utilized by a charter school under this section as it contradicts the court's holding in 
County of Sonoma v. Commission on State J.?andates. In County of Sonoma, the court concluded 
that lost revenue is not reimbursable under article XIII B, section 6 of the California 
Constitution.17 

17 County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th 1264, 1285. 
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In Cawity of Sonoma, the counties contended. that rediiced allocation of tax revenues was a 
reimbursable cost und.er article XIll B, section 6; The court disagreed. After analyzing Supreme 
Court cases on mandates, reviewing Government Code section 17500 et seq. and other · 
Constitutio~ provision$ differentiating "costs" from "lost revenue," the court came to the . 
following oonc1USion8·: · · . · · · 

• : _ 1 1 '- . ~ . 

· . [I]t is, .ti;!.~ .C1CP61ldi1;ure. of tax ·revenues of local gov.emm,eµtl!. that. is the appropriate 
fo~ 9f ,eeotiQll Q 'County of FremJ.:o v,, State of California [citation omitted]) 
[~g ~ seotion.6. ~ ·~designed to prQtect ~. • reyenµes oflooal 
gov!'IDIOe!itB fr!:>m ~te mandates that would. require expenditure. of such 
revenues."] 18 . . 

No state duty.of saj:Jv~tipµ is-triggered where the -loo.al agency is not required to 
expend its proc~ qf~~s." ... _ 

. " \ .. :: ·' " ' ' . ;' (, '. " "." .. 
The obvious view ofth.e"iegislature is that reimbursement is intended to replace 

. . . iotillif cositS' incmtei(~ot ~ coli:y)ensiltio~ for' revfm.ue "ibat w~ ·~w~ rebeive~ 20 
.... 

·. - .~\,-. •'!. '"" "It~ .. ' - . . ' • I j ' ' ( '! ! ':. j\"1,•t . .:.i.. ; ·.; • • . -

Th~;J,r(,~~~e;Qft®,ae' rc1im'.~ces· to.>I'eimbWscment:f.'0r lost ~venue m article xm 
suppo;,w.0a-<!Qncl.usion ~ by·usiIJ,g,fb.e WPrd. "co~'"in soction. ~ the >Voters meant 

, . the .oomm,pn meaning of cost as an expcmdi~. m: ~e ac~y incurred..21 
.· ... 

::Arid· fiMn.y I the odUrt held that ."We 'cmmof-'ext.ehlt the provmom of seciion 6 to incltide &ncepts . 
s'ucii as fost J'iCi:',Y.en~."n A,ccot~gly, ·the Commission jjnds. that.the claim for the lost fak.nmtal · 
value·is ·~ot.e:i.WJ~~,t;o arti.ole·XJII J;l, l!!loti<:>n 6, beoause:lost revelllle;such as,rental incotne, does· 
·not·:Con.Stitute ~;P.9~: · · =· •·· · •• 1-:., . ,· 

AB for associated "airect and~fruiii.ect eostii'' of'proViding property.to.~ schools; . . . 
Statutes -:1998 f ccbip't~ S4'ofily ieqilifea tm:t ·aclili6lttM.1cli ptoViile:pt.op~·if:tt ~ riot bO'iiig 
cuPientlyifii~ far-iiiBtiii'iittoiilil or~vemosef' 'dttct;ifit'had not been biStOndil.liy 

:rerited. in otberworde;-'tlie'smtilte'Tohly~schooi"~f~"F.Ovi~_trulfv¥8.ht;\•'•: ,,. 
:· unutilizea propmy. ·There was no state reqiliTementtci evict cUmm.ftenants~ ertabli&h ale~e· . 
agreement; or prepare property for a charter school in any way. In retum for Uiie'·oftlie' · · · · 
unutilized property, ~;!i.ohools !'shalLbe.responSible forcreaeonable·maintenance oftb.ose 
facilities," thu8, provid,i,Q.g a potential 9~t to school ~ots; not 18.<00st' . ' . :: ;' i .' 

However, any potenti81 of':fSetfuig'S'avmgtf does riot precluae'nndmg tllllf a new pfugflifn"or 
higher level ·Ofl!l~C.e ;w~ iJ;npQsed µpon school diatricts for the :administrative expenses .. 
resul~. dire!01:lyfroin d:ientutory.requiremen.t to:permit cbarteril!cliools to utilize unused 
district faQiliti.e~ •. such Bl!;~~one-thµe administrative costs in establishing a free use agreement.with 
the charter," as propo$ed byDOF . 

18,Id, at 1283, . · 
19 Id. at 1284. · . 

20 Ibid. 

. 21 Id. at 1285. · 

%l. Ibid. 

.. _ ·r: .. ·.·. .· .; 
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Thus, the Commission finds that Education Code section 47614, as added by Statutes 1998, 
chapter 34, imposes a new program or higher level of service upon school districts from 
January l, 1999 to November&; 2000, for the following neW activity: . 

• Permitting a charter school to use, at no charge, facilities not curren~y being UBed by the 
school district for instructional or administrative pw:poses, or that have not been 
historically used for rental puiposes provided the charter school sball be responsible for 
reasonable maintenance of those facilities. · (Reimbursement for this activity is liinited to 
admmistre.tive expenses resulting directly from the requirement to permit charter schools 
to utilize unused district facilities. Rentii.l value of the facility is specifically excluded liB 
a reimbursable expense.) 

Test Claim Executive Orders: California Department of Education Memorandum: 

Jmplementation ofNew Charter Schpol Funding Model dated April 28. 1999. · 

Claimants allege the memorend.'um is an executive order imposing a reimbursable state mandated 
program for the processing of payments ofprciperty tax from school districts to charter schools. 
The April 28, 1999 docliment is a letter ''inten~d to help charter schools make" decisions on the 
new funding model options described in Education Code section 47613.5. The meincirandum 
discusses the plan for implementation of Education Code section 47613.5, however.the code 
section was repealed on July 7, 1999, and thus the memorandum.was no longer of use. 

Under Government Code section 17516, an "executive order'' may include "any order, i>laD. · 
requirement, rule, orregulation·issuedby ... any·agency, department, board,·or eommiSsion of 
state govenlm.ent." For the period oftime the memorandum applied, it was informational 
regarding the new chart:er school funding model, however, the Commission finds that the 
memorandum did n.otmeet the definition of an executive.order for echootdistricte and coUn.ty 
offices of education, as it did not issue any.directives or require .any activities on the part of such 
local.educational agencies. The Commission finds that the CDE memorandum dated · 
April 28, 1999, did no.t in.Jpose a new program or higher level of service upon school districi:s or 
county offices of education. 

Iesue 3: Does the test claim legislation found to contain a new program or 
higher level of service also impose "costs mandated by the state" 
wttliin the meanio.g of Government Code sections 17?14 ~d 17556? 

Reimbursement under.article xm B, section 6 is required only' if any new program or higher
level of service is al!!o found to impose "costs.mandated by the state;"· Government Code section 
17514 defines "costs mandated by the state" BS any increased CO~ B local agency is required to 
incur as a result of a statute that inandates a new program or higher level of service. 

DOF makes an. argument against subvention for the part of the test clain:). legislation, based upon 
. the exception of Government Code section 17556, subdivision (e): thatthere are no costs 
mandated by the state ifthe·statute or executive order provides offsetting savings to local 
agencies or school districts which result in no net costs to the local agencies or school ~cte, 
or includes additional revenue thatwae specifically intended to fund the costs of the state 
mandate in an amount sufficient to fund the cost of the state mandate. · 

DOF contends that Statutes 1998, chapter 673, in amending Education Code section 47605, .A 
subdivision G), the Legislature eliminated a maxi date that county offices of education "convene a W 
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review panel to determine if a district acted properly in denying a petition. However, it also: a) . 
adds a requirement that· county offices review petitions directly submitted to them;· and b) ·allows · 
charter schools to file judicial action against a district in the. case of a denial if tb.e entity failS to 
act on a petition within 120 days." · · · 

DOF argues, "There would seem to be considerable offsetting savings resulting from the 
elimination of the earlier mandate. We believe these alternative activities to be comparable and 
therefore no reimbursable mandate exists." 

DOF' s analysis does not comport with the complete description of offsetting savings in the 
exception to reimbursement described in Gtlvernment Code section 17556, subdivision (e). 
Because the prior requirements in Education Code section 47605 were found to constitute a 
reimbursable ~te mandated program fis part of the original Charter Schools test claim. the 
elimination of part of the mandate and the substitution of other requirements does not provide 
offsetting savings which result in no net costs to the school district. Following the program 
evolution in a timeline: first, there is no program prior to the development of chll.rter. schools 
legislation; next, there is a new program in Statutes 1992, chapter 781, resulting in a · · 
reimbursable state mandate; :finally, part of the new program activities are eliminated and 
substituted with alternative activities by Statutes 1998, chapter 673. But, under DOF! s 
argument, ):>ecause the newest.program is comparable; suddenly ''no reimbursable mandate 
.exists. "-'·~s doe11 not follow - if the previous program activities were reimbursable, the 
substituted activities must be as well, unless another exception to subvention exists. 

""' 
In addition, the test claim·legislation·does not include additional revenue that was specifically 
intended.1:0 fund the entire cost of the state mandate. Accordingly, the Commission·finds that 
Government Code section 17556, subdivision (e), does not apply to deny a finding of costs 
mandated:by the State for the activities identified as imposing a reimbursable state mandated· 

.program:: 
. . 

The Co~sion finds none of the other exceptions to finding a reimbursable.state.mandate 
under Go-&'emment Code section 17556 apply here. Accordingly, the Commission finds that the 
activities identified in the conclwiion, below, qualify for reimbursement because the activities 
impose costs mandated by the state within the meaning of Government Code section 17 514. 

CONCLUSION 

The CommissiO?:.concludes th.at Educati~ Cod= sections 476,05, subdivisio,n. G)(l) aii.d (k)(3), 
4 7605 .5, 47607, and 47614 contain riew progranis or higher levels of serVice for school. districts 
and/or county offices of education within the meaning of article xm B, section 6 of the · 
California Constitution, and impose costs mandated by the state pursuant to Government Code 
section 17514, for the following specific new activities: 

School Districts: 

• Review charter school petition8 for renewil.l; when subnlltted directly"tb ~e 
gov~g board of the scW?ol district thB.t initially deriied the charter, prior to 
expiration of the charter granted by the State Board ofEducatioii. . · 
(Ed. Code,§ 47605, subd.(k)(3).)23 · 

. 
23 AB amended by Statutes 1998, ch.apter 673, operative Jenuary l, 1999. 
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• Prior to revocation of a charier, the authority that granted the charter sb811 notify 
the charter public school of any violaticm,. of this section and give the school a· 
reasonable opportunity to cure the violation, unless the authority determines, in· 
writing, that the violation constitlites a severe and imminent threat to the heil.lth or 
safety of the pupils. (Ed. Code, § 47607.)14 

• · Permitting a chartei school to. use, at no charge, facilities not currently being used 
by the school district for instructional or adminimative purposes, or that have not 
been histarically used for rental purposes, provided the charter school shall be 
responsible for reasonable maintenance of those facilities. (Reimbursement for 
this. activity is limited to administrative expenses resulting directly from the 
requirement to permit charter schools ta utilize unused district facilities. Rental 
value of the facilify is specitically excluded as a reimbursable expenee.) 
(Ed. Code; § 47614.):u 

. County Offices ofBducati~n: 

• Review charter school petitions ·submitted directly ta the county board of 
. education, pursuant ta Education Code section 47605, subdivision (b), when the 
governing board of.a school district denies a charter school petition and the 
clun1er school peti):i.oner submits the petition to tlie county board of education .. 
(Ed. Code, § 47605, subd. G)(l).)26 

• Review charter school petitions submitted directly ta the county board of 
education, in the same manner iis set forth·in Education Code section 47605, for· · · 
charter schools that will serve pupils for whom the county office of education 
would otherwise be responsible for providing direct edueation and related 
services. {Ed. Code, § 47605.5.)27 

• Prior ta revocation of a· charter, the authority that granted the charter shall notify 
the charter ptiblic school of any violation of this section and give the school a 
reasonable opportunity to cure the violation, unless the authority determiries, in 
writing, that the violation constitutes a severe and imminent ~at to the health or 
~afety of the pupils. (Ed. Code, § 47607.)11 

The Commission finds that Edµc,ation Code sectio!l. 4761329 establish~s a fee authority that must 
be used by ii. school district or eoilnty office of education to o~et m,y clairiied reim.b~ement. 

24 As a.mended by Statutes 1998, chapter 34, opmnve January 1, 1999. 
' -

15 As added by Statutes 1998, chapter 34, operative January l, 1999. Mandate elimine.ted by voter approval of 
Proposition 39, which r~laced Edm:uition Coc?e. sC!ation 47614, OJlCl'.l''live Novm$ar 8, 2000. · . 
26 As Bmmlded by Statutes 1998, chapter 673, operative January l, 1999, This mandate replaces the previously 
approved mandate in Charter Schoo/8 for a review process, for denied charter petitions. (Bd. Code, § 47605, 
eubd. G), as added by Stats. 1992, ch. 781; replatied by Stats: 1998, ch. 673.) 

· 27 As added by Statutes'l998, chapter 34, operative January 1, 1999. 
11 AB a.mended by Stiitutes 1998, chapter 34, operative January 1, 1999. 

' 29 As added by Statutes 1998, chapter 34, operative January l, 1999, and renumbered' by Statutes 1999, chapter 78. 
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for the costs of charter school supervieorial oversight under the Charter Schools parameters and 
guidelines. · · 

The Commission finds that Education Code'sections 47602, 47604, 47613, 47613.S, 47614 and 
CDE Memorandum dated April 28, 1999, do not require any additional mandatory activities of 
school districts or county offices of education, and therefore do not impose a new program or 
higher level of service. · · 

-' 

~l ' . 

. :i.: 
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·DECLARATION OF SERVICE BY MAIL 

I, the undersign~d, declare as follows: 

I am a resident of the County of Sacramento .and I am over the age of 18 years, and not a 
party to the within action. My place of employment is 980 Ninth Street, Suite 300, 
Sacramento, Califonµ.a 958i4. 

November 22, 2002, I served the: 

Adopted Statement of Decision 
Charter Schools II. 99-TC-03 
Los Angeles County Office of Education and 
San Diego Unified School District, Claimants 
Statutes 1998, Chapter 34, et al. 

by placing a true copy thereof in an envelope addressed to: 

Mr. Arthur M. Palkowitz 
San Diego Unified .School District 
4100 Non::iial Street, Room 3159 
San Diego, CA 92103-2682 

Ms. Marlene Dunn 
Los Angeles comity Office of Education 
9300 Imperial Highway 
Downey, CA 90242 

State Agencies and Interested :Parties (See attached mamng list); 

and by sealing and &positing said envelope.in the United States mail at Sacramento, 
California, with pos'tage thereon fully paid. 

I declare ilnder penalty of perjury under the laws of the State of California that the 
foregoing is true and correct, and that this decl.8ration was executed on 

Novemb« 22, 2002, at Saoram-. C.-m.. '1~' .k .·. 
J 4ffi ~C!l JV1tr" 

.~RIASO . 0 
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.e BEFORE THE 

COM:MISSION ON STATE MANDA1ES 

STATE OF CALIFORNIA 

IN RB TEST CLAIM ON: 

Education Code Section 47605, Subdivision 
{b), and former Subdivisions (j)(l), (j)(2), ·and 

· (j)(3); Education Code Section 47607, 
Subdivisions (a) and (b); Statutes 1992, 
Chapter 781; 

Filed on December 1, 1993; 

By San Diego Unified School District; 

and 

. No. CSM 4437 

Charter Schools 

and 

No. 99~TC-03 

Charter Schools II 

f 

Education Code Sections 47602, 47604, 47605, 
47605.5, 47607, 47613 (fonnerly47613.7), 
47613.5,. and 47614; Statutes 1998, Chapters 
34 and 673; California Code of Regulations; 
Title 5, Sections 15410-15428; California 
Department of Education Memotandum dated 

ADOPTION OF PARAMETERS AND 
GUIDELINES Pt.iRSUANT TO 
GOVERNMENT CODE SECTION.17557 · 
AND CALIFORNIA. CODE OF 
RBGtJµTIONS, TrrLE 2, SECTION 
1183.12 ' ' April 2&; 1999; . 

Filed on June 29, 1999; 

By Los Angeles County Office of Education 
and SanDiego Unified S.chool District,· 
Claimants. . 
--------------.....J (Adopted on December 2, 2003) 

CONSOLIDATED PARAMETERS AND GUIDELINES 

On December 2, 2003, the Commission on State Mandates adopted the attached Consolidated 
· Parameters and Guidelines. · · 

PA ULA :EllGASHI, Executive Director Date 
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Adaplld: Deocmber l, 2003 

CONSOLIDATION OF PARAMETERS· AND GUIDELINES 
Education Code Section 47605, Subdivision (b), and 

former Subdivisions (j)(l),- (j)(2), and (j)(3) 
Education Code Section 47607, Subdivisions (a)· and (b) 

Statutes 199~, Chapter 781 . 

Charter Sch;;ls (CSM 4437) 

and 

Education Code Sections 47605, Subdivisions (j)(l) and (k)(3), 
47605.S, 47607, and 47614 

St.atiites i998; ChaJ::lter& 34 and 673 

Charter Schools II (99-TC-03) 

L SUMMARY OF THE MANDATE 

Charter Schools· _ ! ,, 

On July 21, 1994, die Commi.iisi6p on: State Mandates (Commission) adoptedits Statemeht--of 
Decision finding that Ed:1:foaiibn Code seeti.oiis'47605 and 47607, as added bfStatlites· 1992, e 
chapter 781, 'require new activities related to lriitiill charter school petitions and for monitoring 
and evaluating the performance of charter schools pertaining to the revision or.~wat-0f. . 
approved charters, which constitute a new program or higher 16Vel of service.for schooi districts 
and/or county offices of education within the meaning of artic1e"Xin B;·seciti:bii·6 of the - · ' 
_California Constitution, and impose costs mandated by the state·ptii8u8ntfo:Govetnment Code _ 
section 17514. Specifically, the Commission approved the Charter Schools test claim for the · 
increased costs ofperforniing the following actiVities: 

School Districts 

• Respond to ~~~ ~~ ~-;blic for hif.o~ti~~ o~ the chmier school program. 
(Ed. Code,§ 47605-.) · 

• -Conduct a public heanng within thirty days of receipt of a petition t.O 4~temrine 
community support for the petition. (Ed. Code, § 47605, subd. (b).) . 

• · Grant or deny the petition within sixty days of receipt, subject to a thirty-day ~ion -
upon agreement of the parties. (Ed. Code,·§ 47605, subd. (b).) 

• Provide persons to take part in a review panel to review the decision of the governing 
board of the school district an4, if necessary, request the governing board of the school 
district to reconsider the charter request. (Former Ed. Code, § 4 7605, subd. (j).) 1 

·, E:ffeetive January 1, 1999, this activity was replaced with the new requirement.a of Education 
Code section 47605, subdivision (j)(l), as amended by Statutes 1998, chapter 673. 

CliarlBr Schaal.! (CSM 4437) & Chlll'll!r _Schaa/Ji D (99-TC03) 

448 



• Respond to any request of the review panel selected and convened by the county 
superuitendent of schoois pursuant to an appeal of any petition denied by the schpol 
district. (Former Ed. Code, § 47605, subd. G).)2 

• Monitor the performance of charter schools for which they have granted charters to 
determine if they have achieved their goBIB and objectives. (Ed. Code,§ 47607.) . 

• Evaluate and decide upon requests.for revision or extension of approved c~. 
(Ed. Cocie, § 47607.) ' 

County Boards of Education 

• Select and convene a review panel to review the decision of the governing board of the 
school district and, if necessary, request the governing board of the school district to 
reconsider the charter request. (Former Ed. Code, § 47605, subds. G)(l) and 0)(2).)3 

• Hear a petition following a denial on reconsideration by the governing board of a scbocil 
district. (Fonner Ed. Code, § 47605; subd. 0)(3).)4 

• Conduct a public bearing witbin' thiftY days of receipt of a petition to determine 
community Bl.ipPort for the petition. (Former Ed. Code, § 4 7605, irubd. (j)(3).)' 

. : • •• ·1· 

• Grant or deny the petition Within sbcty days of receipt, subject to a tbirty-~y extension· 
upon agreement of the parties. (Fonner Ed. Code, § 47605, subd. 0)(3).)6 

• . .Nj:onitor the perfonnance of charter scho()ls for which they have granted charters to 
·determine if they have achieved their.goals and objectives. (Ed. Code, § 47607.) 

• · EvalUate and decide upon requests for reviSion or· extension of approved charters. 
(Ed. Code,§ 47607.) . 

'.fhe Co~sion determiI!ed that ~e following pr~visi0ns ofEducatlon Code sections 47605.' . 
"~d 47607 did not impose a new program or higher level of service within tbe.:Qieaning of article 
~Xm B, ·section 6 of the California Constitution and Government Code section 17 514, for school 
districts and county boards of education to: ' · · 

• Plan and prepare procedures for implementation of the Charter Schools Act of 1992. 

2 Effective January 1, 1999, this activity was replaced with the new requirements ofEducation 
Code section 47605, subdlvision G)(l), a.s·amended by StatuteS 1998, chapter 673. 

. : . : ~ .. ,. 1-'. . . . ~ . . . • •• 
3 Effective January l, 1999·; this activity was rqilaced with the new requirements of Education 
Code section 47605, subdivision (j)(l), as amended by StatUtes 1998, chapter 673. · 
4 Effective) an~ 1, 1 ~9,9, ~s activity iw~ rep~ag~ with ~e new requirements of ~ucation 
Code section 47605, subdiVision (j)(l), .as am~ded by Staiµtes.199~; chapter 673._ . ~. . 

'Effective-January 1, 1999, this activity was replaeed with the newrequirements·ofEducation 
Code section 47605, subdivision (j)(l), as amended by Statutes 1998, chapter 673. 
6 Effective January 1, 1999, this activity was replaced with the new requirements of Education 
Code section 47605, subdivision (j)(l), as amended by Statutes 1998, chapter 673. 
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• Disseminate information regarding charter schools to sta£t: students, parents, an,d the 
community. 

Charter Schools II 
. . . . . 

On November 21, 2002, the Commission adopted its Statement of Decision finding that 
Education Code sections 47605, subdivisions (j)(l) and (k)(3), 47605.5, 47607, end 47614 
require new activities, as specified below, which constitute ne'W programs or higher levels ·of 
service for school districts and/or county offices of education within the meaning of article 
XIII B, section 6 of the California Constitution, and impose costs mandated by the state pursuant 
to Government Code section 17514: · · 

. School Districts 

• Review charter school petitions for renewal, when submitted directly to the governing 
board of the school .district that initially denied the charter, prior to expiration.of the 
charter granted by the State Board of Education. (E4. Code,§ 47605, subd. (k)(3).) 

• Prier to revocation of a charter, the authority that ~ted the charter shall_. notify the 
charter public school of any violation of this section 8n4 give the school a reasonable 
opportunity to cure the violation, unless the authority determines, in writing, that the 
violation constitutes a severe and imminent threatto the health or' safety of the pupils. · 
(Ed. Code,§ 47607, subd. (c).) · · · 

• Permit a charter schocil to use, at no charge, facilities not currently being used by the 
school district for instructional or administrative purposes, or that have not been 
historically used for rental purposes, provided the aherter sphool shall 'be responsible for 
reasonable maintenance of those facilities. (Reimbursement for this activify is limited to 
administrative expenses resulting directly from the ~ent to permit charter schools 
to utilize unused· district 'facilities. Rental value of tlie facility is specifiCSlly ex.eluded as 
a .. reimbur8able expense.) (Ed~ Code, § 47614.) 

J. ' '. 

County Offices of Education 

• Review charter school petitions submitted directly to the county board of education, 
purstiant to Education Code section 47605, subdivision (b), when the governing board of 
a school district denies a charter school petition end·the charter school petitioner submits 
the petition to the county board of education. (Ed. Code, § 47605, subd. G)(l).) 

• Review charter school petitions submitted directly to the co:unty board of education, in · 
· the same manner as set forth in Education Cpde .section fl 7605, for charter schools that · 
· will serve pupils for whom the county office of ·education would otherwise be, responsible 

for providing direct educatio~ and related serVices. '(Ed. Code, § 4.760?.5.) · 
''' J - . 

• Prior to revocation of a charter, the a'\].thoricy ~ ~ted the ch,arter shall notify the 
charter pilblic school of any violation of tlili sectio* and give the' school Ii reasonable . 
opportunity to cure the violation; Wtless the authority determines,' in writing, that ~e 
violation constitutes a severe· and imminent threat .to the health or safety of the pupils. 
(Ed. Code, § 47607, subd. (c).) 
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The Commission also found that Education·Code section 47613 establishes a fee authority that 
must be used by a school district or courity office of education to offset any claimed 
reimburaement for the costs of charter school supervisorial oversight under the Charter Schools 
Pai'ameteni and Guidelines. · · 

In addition, the Commission found that Education Code sections 47602, 47604, 47613, 47613.5, 
47614 and California Department of:B4ucation Memorandum dated April 28, 1999, do riot 
require any additiorial mandatory activities of school districts or county_ offices of education, and 
therefore, do not impose a new program or higher level of service. 

IL ELIGIBLE CLAIMANTS 
. . . 

Any "school district," as defined hi Government Code section 17519, except for comm.unit)' 
colleges, which incurs increased costs as a result of this mandate, is eligible to claim 
reimbursement. Charter schools are not eligible claimants. · 

III. PERIOD OF REIMBURSEMENT. 

Government Code section 17557 states that a test claim must be submitted on or before June 30 
following a given fiscal year to establish eligibility for that fiscal year. Although the Charter 
Schools ll test claim was filed on August 24, 1999, which establishes a reimbursement period 
beginning July 1, 1998, the test claim legislation was not operative until January 1, 1999. 
Therefor~; this consolidated set of parameters and guidelines .is operative for costs inctlrred from 
January 1, 1999, and beyond. · 

.... 
Educati.on Code section 47614, as added by Statutes 1998, chapter 34, was replaced by voter . 
approv~~of Proposition 39, which was operative November 8, 2000. Therefore, costs incurred 
for compliance with Education Code section 47614 is only reimbursable for the period 
January 1, 1999, through November 7, 2000. 

Costs fqr.~Charter Schools (CSM 4437) that have been claimed for fiscal 'years 1998-1999, 
1999-2000, 2000-2001, 2001-2002, and 2002-2003 as or'the effective date of these parameters . 
and guidelines pursuant to the State Controller's claiming instructions for ProgrSm 140 may not 
be claimed and are not reimblirsable 'linder'theae parameters and guidelines. -

Actual costs for one fiscal year should. be included in each claim. Estimated costs for the -
subsequent year mily be included on the same claim, if applicable. Pursuant to Government 
Code section 17 561, subdivision ( d)( 1 ), all claims for reimbursement of initial years' costs· shall 
be submitted within 120 days of the issuance of the State Controller's claiming instructions. 

If total costs for a given year do not exceed·$1,000, no reimbursement shall be allowed, except as 
otherwise allowed by Government Code section 17564. 

IV. REIMBURSABLE ACTIVITIES 

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may·be 
claimed. Actitiil costs are those costs actliiilly incurred to implement the mandated actiVities . 
. Actual costs must be traceable and supported by SOUrce documentS 'tha.t show the viilidity of Such 
costs, when they were incurred, and their relationship to the reimbursable 'activities: A source 
docuinent is a document created e.t or near the same time the actual cost.was incurred for the 
event or activity in question. Source documents may include, but are not limited to, ,i;:mployee 
time records or time logs, sign-in sheets, invoices, and receipts. · 
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Evidence cottoborating the source documents may include, but is not limited to, wo~ksheets, cost 
allocation reports (system generated), purchase orders, contracts, agendas, and declarations. 
Declarations muSt include a certification or declaration stating, ''I certify (or declare)under 
penalty of perjury under the laws of the State of California that the foregoing is true and correct," 
and must further comply with the requirements of Code of Civil Procedure section 2015 .5. 
Evidence corroborating the source documents may include data relevant to the reimbursable 
activities otherwise in compliance with local, state, and federal government requirements. 
However, cottoborating documents cannot be substituted for source document:S. 

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable 
activities identified below. Increased coSt is limited to the cost of an activity that the claimant is 
required to iii.cur as a result of the mandate. 

For each eligible claimant, the following activities are reimbursable: 
. . 

Charter Schools' 

A. School Districts · 

1. Responding to information requests 

Provide information, upon request, to the community regarding the Charter Schools Act 
of 1992 and governing board's charter policy ~d procedures. (Ed. Code,·§ 47605.)8 

2. Evaluating petitions 

:Review and evaluate qlialified charter petitions for compliance with criteria for the 
granting ofcbarterS. (Ed. Code,§ 47605.)9 

· 

3. Public hearings 

Prepare for public hearings, to be done within thirty days of receiving the petition, to 
consider the ·level of C:ommunity sUppOrt for a charter school petition, and grant or deny 
the charter school petition within sixty days of receiving the petition, subject to one 
thirty-day continuance by agreement of the. parties, pursuant to Education Code section 
47605. (Ed. Code, § 47605.)10 

· 

7 Effective January 1, 1999,,many activities from ~e original Charter Schools Parm:neters and 
Guidelines were ainended by StatUtes 1998, chapters 34 and 673, and are reflected m the Charter 
Schools II activities.) 

· 8 As added by Statutes 1992, chapter 781. · 
9 As added by StiltuteS 1992, chapter 781. 

10 As added by Statutes· 1992, chapter 781. 
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B. School Districts and County Offices ofBducationll 

1. Monitoring: Renewal; Material Revision, and Revocation of.the Cbarter12 

a. Review, analyze, and report on the charter school's performance for purposes of 
charter reconsideration, renewal, revision, evaluation, or revocation by the· governing 
body. (Ed..Code, § 47607, subds. (a) imd{b).)13 

· 

b. Ev~uate and decide upon material revisions, renewals,. or revocationa of charters .. 
(Ed. Code, § 47607, mbds. (a) and (b).) 14 • 

Charter Schools II 

A. School Districts .. 
1. Review charter ~chool petitions for renewal that are submitted directly to the governing 

board of the school district that initially denied the charter. 15 Pursuant to Education Code 
section 47605,·mbdivision (k)(3), the petition must be submitted prior to expiration of the 
charter granted by the State Board of Education. (Ed. Code,§ 47605, sub4, (k..)(3).)16 

2. Notify the charter public school of any violation of Education Code section 47607, 
subdivision (b ), prior to revocation of a charter. Pursuant to Education Code section 
47607, subdivision (c), the school shall be given a reasonable opportunity to cure~ 

· violation, unless the authority determines, in writing; that the violation constittites·a· 
severe and imminent threat to the health or safety of the.pupils. (Ed. Code,§ 4?607, 

... 81lbd. (c).)17 · 

B. County Offices of Education . 

1. Review charter school petitions submitted directly to the county board of education, 
. pursuant to Education Code section 4 7605, subp,ivision (b ): 

· a. When the governing board of a school district denies a charter school petitioil' and the 
.. :: .. · charter sch6olpetitioner submits the petition to the county board of education. (Ed. 

Code, § 4760S, Btibd, (j)(l).) 11 . 

11 See section VII. Offsetting Savings and Reimbursements. 
12 The fee authority established by Education Code section 4 7 613 must be used by a school 
district or county ciffice;of education·to.offset any claiined reimbursement for the cost of these 
activities. · 
13 As added by Statutes 1992, chapter 781. 
14 As added by Statutes 1992, chapter 781. 
15 Each renewal is for a period of five years. 
16 As amended by Statutes 1998', chapter 673. 
17 As amended by Statutes 1998, chapter 34. 
11 As amended by Statutes 1998, Chapter 673. As amended by Statutes 1998, chapter 673. This 
replaces the previously approved activity in the original Charter Schools Parameters and · 
Guidelines related to ''P.etition Appeals." (Ed. Code, § 47605, subCL (j), as added by Stats. 19.92, 
ch. 781; replaced byStats. 1998, ch. 673.) 
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b. For charter schools that will serve pupils for whoin tlie cciunty office o(educati.on 
would otherwise be responsible for providing direct education and related services. 
(Ed Code, § 47605.5.)19 

2. Notify the charter public school of any violation of Education Code section 47607, 
subdivision (b), prior to revocation of a charter. Pursuant to Education: Code section 
47607, subdivision (c), the school shall be given a reasonable opportunlty to clire the 
violation, Unless the authority determines, in writing, that the violation constitutes a severe 
and imminent threat to the health or safety of the pupils. (Ed. Co~. § 47607, subd. (c).)20 

V. CLAIM PREPARATION AND SUBMISSION 

Each of the following cost elements must be identified for each reimbursable activity identified in 
Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must be 
supported by source documentation as described in Section IV. Additionally, each 
reimbursement claim must be :filed in a timely manner. 

A. Direct Cost Renortiiig. 

Direct costs are those c6sts incurred specifically for the reimbursable activities. Direct costs that 
are eligible for teitnbursement are: · 

1. Salaries and Benefits 

Report each employee implementing the reimbursable activities by name, job 
classification, and productive hourly rate (total wages and related benefits divided by 
productive hours). Describe the specific reimbursable activities perf9rmed and the hours 
devoted to. each reimbursable activity performed. 

2. Materials and Supplies . 

Report the cost of materia.ls and supplies that have been consumed, or expended for the 
purpose qfthe reimbursable activities. Purchases shall be claiined at the actual price 
after deducting discounts, rebates, and allowances received by the. claimant. Supplies 
that are withdrawn from inventory shall be charged on an appropriate and recognized 
method of costing, consistently applied. · 

3. Contracted Services 

Report the name of the contractor and services performed to implement the reimbursable 
activities. Attach a copy of the contract to the claim. If the contractor bills for time and 
materials, report the number of hours spent on the activities and all costs c~ged. If the 
contract is a fixed price, report the dates when services were performed and, itemize all 
costs for those services. · 

4. Fixed Assets and Equipment 

Report the purchase price paid for fixed assets and equipment (including computers) · 
necessary to implement the reimbursable activities. The purchase price ~eludes tax.es,
delivery costs, and installation cost,s. If the fixed asset or equipment is also used for 

.19 As added by Statutes ·1~98, chapter 34. 

10 As amended by Statiltes 199~, chapter 34. 
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purposes otb.e:r than the reimbursable activities, only the pro-rata portion of the purchase 
price used to implement the reimbursable activities can be claimed. 

5. Travel 

Report the name oftbe employee traveling for the purpose of the reinibursable activities. 
Include the date of travel, deatlluiti.on point, the speci:fic reimbursable activity requiring 
travel, and related travel expenses reimbursed to the employee in compliance with the 

· rales of the local jurisdiction:- Report employee travel time· according to the rules of cost 
element A. l, Salaries and Benefits, for each applicable reimbursable activity. 

B. Indirect Cost Rates 

Indirect costs are oosts that have been incurred for common or joint purposes. Tbeae costs 
benefit more than one cost obj.i:ctive and cannot be readily identi:fied with a particular filial cost 
objective without effort disproportionate to the restilts achieved. After direct costs have been 
determined and assigned to other activities, as appropriate, indirect costs are -those remaining to 
be allocated to benefited cost objectives. A cost may not be. allocated as an indirect coa! if any 
other cost incurred for the same purpose, in like circumstances, bas been claimed as a direct cost. 

Indirect costS include: (a) the indiTect costs originating in each department or agency of the. 
governmental unit carrying out state mandated programs, and (b) the costs of central 
governmental services distributed through the central service cost allocation: plan and not 
otherwise. tr:eated as direct costs. · 

School districts must use the J-380 (or subsequent replacement) non-restrictive indirect cost rate 
provisionally approved by the California Department ofBducation. 

Counfy offices or"education must use the J~580 (or subsequent replacement) non-restrictive 
indirect cost rate provisionally approved! by ·the Ciliforllii Department of Education . 

. vr. ~coRD REtEN'I'IoN . ·· · . · · · . . . 

P~t ... ~.Government Code section 17558.5, subdi~ion (a),a reimbursem~tclaim for actual 
costs filed by a local agency or school district pursuanf tO this chapter21 is subject to the iriitiation 
of an audit by the Controller no later than three years after the date that the actual reimbursement 
claim ili filed or last amended, whichever is later. However, if no funds are appropriated or no 

. payment is. made to a claimant for the program for the fiscal year for which the clairri is filed, the 
time for the Controller to initiate an audit shall commence to,run from the date of initial payment 
of the claim. All documents used to support the reimbursable activities, as described in Section 
N, must be retained during the period subject to audit If an audit has been initiated by the · 
Controller during the period subject to audit, the retention period is extended until the ultimate 
resolution of any audit findings. 

VII. OFFSETTING SAVINGS AND REIMBURSEMENTS 

Any offsetting savings the claimant experiences in the same program as a result of the same 
statutes or executive orders found to contain the mandate shall be deducted from the costs 
claimed. In addition, reimbursement for this mandate received from any source, including but 

21 This refers to Title 2, division 4, part 7, chapter 4 oftbe Government Code. 
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not llin.ited to, service fees colleCted, federal funds, and other state funds, shall ·be identified and 
deducted from this claim. 

Education Code section 47613 establishes a fee authority that must be used by a school district or 
cotmty office of education to offset any clEiimed reimbursement for the costs of charter school 
supervisorial oversight under ihe Charter Schools Panuneters and Guidelines. This refers to 
activity B. 1. under Charter Schools in section IV. of these.parameters and guidelines. · 

. Vlll. STATE CONTROLLER'S CLAIMING INSTRUCTIONS 

Pursuant to Govemment Code section 17558; subdivision (b ), the Controller shall issue claiming 
instructions for each mandate that requires state reimbursement not later than 60 days after 
receiving the adopted parameters and guidelines from the Commission, to assist local agencies 
and school districts in claiming costs to be reimbursed. The claiming instructions shall be 
derived from, the statute or executive order creating i:he mandate and the parameters and 
guidelines adOpted by the Coinmission. 

Pursuant to Government Code section 17561, subdivision (d)(l), issuance of the claiming 
instructions shall constitute a notice of the right of the local agencies and school districts to ·file 
reimbursement claims, based upon parameters and guidelines adopted by the Conimission. 

IX. ' REMEDms BEFORE THE COMMISSION 

Upon request of a local agency or school district, the Commission shall revi~ the cliliming 
instructions issued by the State Controller or any other authorized state agency for reinii:nirsement 
of mandated costs pursuant to Goveminent Code section 17571. If the Commission determines 
that the claiming ~cti.ons do not conform to thecparameters and guidelines, the Conunission 
shall direct the Controller to modify the clai.Inll!.g instructions ,and the Controller shall modify the 
claiming instructions to conform to the pa!amet# and guidelines as directed by the Commission. 

In addition, requests may be made to amend parameters and guidelines,pursuant to Government 
Code aection 17557, subdivision (a), and California Code ofRegulatioiis, title 2, section 1183.2. 

X. LEGAL AND FACTUAL BASIS FOR THE PARAMJi:TERs AND GUmELINES 

The Statement of Decision is legally binding on all parties and provides the iegal. and factual 
basis for the parameters and guidelines. The support for the legal and factual :findings is found in 
the administrative record for the test claim. The administrative record, including the Statement· 
of Decision, is on file with the Commission. 
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: 

Adopted: October 22, 1980 
Amendments Adopted: 8/19/81 
(Amendments applicable·only to claims for costs incurred 

after Jurie 30 1 1981) 
Amended: 3./ 17 / 83 
Amended: 9}29/83. 
Amended: 12/15/83 
Amended: 6/27 ;as· 
Amend~d: 10/20/88 
Amended: 7/22/93 

.G:\PG\CH961.75 

' -
PARAMETERS AND GUIDELINES 

Chapter 961, Statutes of 1975 
Collective Bargaining 

An act to .repeal Article 5 (commencing with_ Section 13080) of 
chapter 1 of Division 10 of the.Education code, and to add 
Chapter 10.7- (commencing with Section 3540) to, Division 4 of 
Title .:1: of the Government Code, relating to public educational 

· employment relations, and making an appropriation. _ This bill, 
which was·· operative- July l; .· . 19 7 6 , · repealed the -W into~ Act and -
enacted·. provisions to .meet and -•negotiate, thereby .creating a 
collective bargaining atmosphere for. public school -emp_loyers. 

A. Ooerative pate·of Mandate. 

The provisions relating to the creation', certain dut'ies of, 
and appropriations for the Public Employment Relations Board 
were operative on January l, 1976. The.provisions relating 
to the organizational rights of employees,, the 
represeJ1tational rights of employee organizations·, the 
recognition of exclusive representatives, and related 
pro-cedures were operative on ·April 1, 1976. The. balance of 
the added provisions were'operative on July i, 1976~ 

B. Period of Claim 

c. 

Only costs incurred after January 1, 1978, may be claimed, 
The initial claim should have included all costs incurred 
for that portion of the fiscal year._from January 1, 1978, to 
June 3·0, 1978. 

Pursuant to language included in the 1980-81 budget, claims 
shall no longer be accepted for thfs period. All subsequent 
fiscal year claims should be filed with the State 
Controller's Office for processing. 

Mandated Cost 

Public school employers have incurred costs by complying 
with the requirements of Section 3540 through 3549.l 
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established by Chapter .961, Statutes of 1975. In addition~ 
some costs have been incurred as a result of compliance with 
regulations promulgated by th'e Public Employment Relations 
Soard (PERB). Since these activity costs (referred to 
collectively as 11 Rodda Act" activities and costs in this 
document), in many respects,. simply implement the original 
legislation, it is intended that these parameters and 
guidelines have embodied those regulations or actions takeri 
by PERB prior to December 31, 1978. 

D. County Superintendent of Schools Filing 

· If the county Superintendent of Schoo.ls files a claim on . 
. behalf of more than one school district, the costs of the 
individual school district must be shown separately. 

E. Goyerning ~uthoritv 

The costs for salaries and expenses of th_e governing 
authority, _for example the School superintendent and 
Goverriing·Board, ate not· reimbursable. These are costs of 
generl(ll government as described by the federal guideline 
entitled ·11 cost Principles and Procedures for Establishing 
Cost Allocation Plans and Indirect cost Rates for Grants 
and Contracts'· with the Federal Government.,." OASC-10. 

F. Certification 

The following cer.tification·must accompany all claims: 

I DO HEREBY CERTIFY: 

THAT Section 1090 to 1096, inclusive, of the Government 
Code and other applicable provisions of the law have been 
co1t1plied with; and 

THAT I am the person authorized by the_ local agency to 
file claim for funds with the state of California. 

Signature of Authorized Representative Date -

Title 
Telephone Number 
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G. Claim Cpmponents <Reimbursable Costs) 

·Reimbursable activities mandated by Chapter 96i, Statutes of 
1975 are qrouped into .six qomponents, Gl throuqh G6. The 
cost of activities qrouped in componen.ts Gl, G2, and G3 are 
subject to· offset by the historic cos't of similar Wint~m Act 
activities·as ·described in H2. . 

l. Determination .. of appropriate bargaining units for 
representation ·and determination pf the exclusive 

. ,representation and determination of the exclusive 
·representatf.yes. · 

··f • 

a. Unit Determina.tion: Explaln. the ·process for 
determining the compositicfri of the certificated 
employeE! :council under th.e Winton Act, and the 
procesi:i for d_etermining aP,propriate barqaining 
units includinq the deterndriation of·inanagement, 
sµperyis9ry. and :;c;:onfident~al:. employees, under 
Chapter 961, st·a:t:utes.of''1975, if such activities 
w~+e Pt!~tormed during;th• fiscal YE!ar being 
claimec:l.~.. · · u·· · 

b. petermination of the Exclusive Representatiye; 
. Cost·s may include· receipt and posting of the· · 
representation:· and· depert'ifica.tioii', not'i<cesr and, if 
necessary, . a4j.udication of such matters before the 
PERS. 

c. Show .t~e actuai. increased .costs incl1:1ding .'Salaries 

.·,. 

·and benefits for ·employer repres_entatives and/or 
necessary. costs f.or. contracted services for the 
following functions: · 

(l)· Develop)\1ent of proposed lists.for unit 

(2) 

(3) 

deterrn~nati~n hearinqs if done during the 
fiscal yea.I;' being .Claimed. s_alaries and 
benefit~ must be. shown as.described in Item 
HJ, 

- ~ •• _ .-·. '1 •. . . . • .' 

· Rfl!p;-e,~entation .. p·f the public ~chool · employer 
a.t ·l'E.RB h~aririgs tc>' determine bargaining 

. un·i"ts and. the' Efkc1usfve · representative . 
.Ac'~'4~~-. preparatlor(,time', .will be rialmbursed. 
sa1ar.re·s and. ceneflts must be shown as · 
d.e.scr'ibE!d "in'·ttem ·}{3. · · 

If contracted sei.(;ic~~ are uiii:ed for either 
.(:a)· .·or. ~b) above, contract invoices must be 
submitted with the. cla'im. Contract costs 
must ti'e' shown . a'_s described in . Item HS. 
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(4) Indicate the_ cost of substitutes for release 
time for employer and- exclusive·.bargaining 
unit. witnesses who testify at PERB hearings. 
The job classification of the witnesses and 
the da_te· they were absent must also be 
submitted. Release time for employee 
witnesses asked to attend the :PERB-hearing by 
bargaining units will not be reimbursed.· 

(5) Ident'ify the travel costs for-employer 
repre.sentatives _to ·any'· PERB hearing·. 
Reimbursement shall reflect the .rate· 
specified by the regulations governing 
employees of the local public school 
employer. 

(6) Cost of_p,reparation ·for one transcript per 
PERB hea:;Jng _will ''be reimbursed. · .. .. 
- . 

2. Elections and decer'fificatfoO elect1onsof unit 
representatiyes ate_.t'.aiili.tn.irlA.ble_in_tbe eyent the 
Public Emplgyiilent R,elatlons Bo1t.Q,.'.determin·es that a 
question gf representation exists ana-,orders an 
election held by sec:z;~t ballot .. 

a. submit with yourclaim-any·Public Employment 
Relations Board.agreements or orders which state 
how the election must be held. ·' 

b. If a precinct voting list was required by PERB, 
indicate the cost of its development~- Salaries 
and· benefits must be shown as des·cr-ibed in Item 
HJ. 

c. The salary and benefits of a school employer 
representative; if required by'PERB for time spent 
observing the counting of ballots, will be 
reimk:>ursed. , T~e representatives'' salary must be 
shown as described in Item RJ-.- · 

3. Negotiations: Reimbursable functions include 
receipt of exclusive represebtative 1-s4- initial contract 
prgpoSal. holding o,Lg\.i.bl1'1;.Jurnrill91!!· proyiding a 
reasonable number o'f cOpil§ o) J,,be: •employer Is proposed 
contract to the' public I dey@lc::)pment~ :and presentation Of 
the initiiil-distr'i'Ct corjttai::t probosal. negotiation of 
the contract, reproduCtipti anif d1$t['ibution of the 
final contract agreemecit. 

a. sh'ow the costs of salaries and benefits for 
employer repr~sEiritatives participating in 
negotiations. · contracted 'services will be 
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b. 

5. 

reimbursed. costs for maximum of five public 
school employer representatives per unit, per 

.negotiation session will be reimbursed. Salaries 

. an.d .benefits must be shown as described on Page 7, 
It~m H3. · 

.Show the costs o! salaries and benefits for 
E1mpi'oye:r repr~seritatives and employees · 
partic'ipa'tin9 in- nego'tiatio.i'l planning sessions. 
Contracted services for employer representatives 
will be reimbursed. Salar1es and benefits must be 
shown as described in Item H3. 

c. Indicate the cost of·substitutes for release.time 
of e~clusive bar9ainin9 unit. representativ.es 
d\,lring ne9otiations. ·Give the job class.ification 
of: the bar.9ainin9 unit representative that 
required a sub,st.itute and dates the substitute 
worked. Substitute costs· for a maximum Of five 
representativ'es p'er unit, per ·negotiation session 
will be reimbursed. The salaries of union 
representati¥es.are not reimbursable. 

; -· ., •-\ ' 

d. Reasonable ~c:ist's of reproducti•ori for a copy of the 
· in1 tial cont;ract. proposal .. and. ·final contract, 
which is applicable and distributed·. to each 
employer representative ( i'. e. supervisory, _ 
managei;nent, confJdential) and a reasonable number 
of copijs for publfc inform~ticin will be 
reimbursec'j. Provide det:ail·of. costs and/or 
include invoices. Costs 'for copies of a fin al 
contract provided to collective bargaining unit 
members are not reimbursable. 

e. If contract servi~~s are used for a. and/or b. 
above, contract invoices must be submitted. 
contract costs must be shown as described in Item 
HS. . -

f. A list showing the dates of all negotiation 
sessions held d1.i'ring the fisca·1 year being claimed 
must be submitted. · .. , ... 

4. Impasse Proceedings 

a. Mei:iiaticin 

( 1) cois'ts for sala'ries and' benefits for employer 
representative personnel are reimbursable. 
contracted services will be reimbursed. 
Costs f.o:· a llli!llJll.Y..l!l... ul_.[J..:ile public school 
employer representatlY..§§ per mediation 
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session will be reimbursed. Salaries and 
benefits must be shown as de_scribed in Item 
H3. 

( 2) Indicate the costs of subs.t'i tU:t.es for the 
release time of exclusive bargaining unit 
representatives during impasse proceedings. 
The job.classifiqation of the employee 
witnesses .and the- date they were absent shall 
be indicated. Costs for a· maximum of five 
representatives per mediation session will be 
reimbursed. 

(3) Renting of facilities will be reimbursed. 

(4) costs of the mediator will not be reimbursed. 

(5) If contract ser~ices are used urider l, 
contract invoices must be submitted with the 
clai~.. Contract · co~ts must· be·· ~hewn as 
descr_ibed in Item . HS.,,_· 

b. Fact-finding publica.tion of the findings of the 
fact-find~ng panel. (.T,o .the extent fact-finding 
was requir:ed:un_der· the. Winton Act· dur.ing 
the .1974.-7:;,:. fiscal .year·, . costs are not 
reimbursat>,l~.) 

( l) , 

(2) 

(3) 

All r;:osts of the school employer panel 
represent;ative stiall be reimbursed. Salaries 
and benef.i ts must be shown as described in 
Item HJ. · ' · . 

Fifty percent of the costs mutually incurred 
by the fact-finding panel shall be 
reimbursed. · Thls muy !~elude substitutes for 
release time of witnesses during fact-finding 
procee~ings, and the rental of facilities 
required by the panel. 

"speci~i cosfs impo~ed on the public school 
employer for the developm~nt of unique data 
required by a fact-fi_nding panel will be 
reimbursed. Descr.ibe th.e special costs and 
explain why this data wOuld not have been 
required by a fact-finding p~~el under the 
Winton Act. Salaries arid bene_fits must be 
shpwn as described in Item HJ .. 
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contract adininistration and·adiudication of contract 
disputes either by arbitration or l:i~igation. 
Reimbursable functions irichide grieyances and 
administration and enforcement of the_ contract. 

a. 

b. 

c. 

d. 

e. 

salaries and benefits .of employer personnel 
involved ·in ·adjudication pf contract disputes. 

·contracted services will be reimbursed. Salaries 
and-benefits must be shbwn'as described in Item 
HJ• - . . , : 

Indicate substitutes nec~ssary f_or release time of 
the representatives of a'n' exclusive .bargaining 
unit during adjudication of contract disputes. 
The job classification of.the .employee witnesE1es 
and the dates they were absent shall also be 
indicated. · 

Reasonable costs incurred- ·ior a ·re'asonable number 
of training'Elessioris held for' supervisory and 
mana,gement .personnel on. contract .... 
administrat~on/ interp;r._e,ta ti on of ·the negotiated 
contract are .. reimbursable. contract 
interpretations at st.~'ff meet~'n.9si .. a,re not 
reimbursable. Persona'! de'velopliient and 
informat;onal. programei,,. i.e .• ,_ .. classes, 
conferenc~s, semi~ars; 'workshops; an·~· time spent 
by employee§ attending such meetings' are not 
reimbursable. similarly, purch1ises of books and 
sul;>scr~ptions for p7rsC?nal develqpment and 
information purposes are not reimbursabl~. 
Salaries and benefits must be shown as described 
in Item HJ. 

The cost of one transcript per hearing will be 
:r;-eimbursed. 

Reasonable public school employer costs associated 
with a contract dispute which is litigated are 
reimbursable, as follows: -

l. Reasonable pubt i c school employer costs 
associate<.! wlth les11~e or i;:ontract disputes 
which are presented before fE~~ are · 

2. 

reimbursable. · 

Reasonable public school'employer cost of 
litigation as a defendant in the court suit 
involving contract disputes may be 
reimbursable. ' 
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3. Where the public school employer is the· 
plaintiff in a court suit to appeal a PERB 
ruling, costs are reimbursable only if the 
public school employer is the prevailing 
party (after all appoals, final judgment). 

4. No reimbursement-is allowed where the public 
school employer has filed action directly· 
with the courts without first submitting the 
dispute to PERB, if required. 

5. ·No reimbursement shall be provided for filing 
of amicus curiae briefs. . · 

f. Expert witness fees will be reimbursed if the 
witness·is called by ·the public school employer. 

g. Reasonable reproduction costs for copies of a new 
contract which is required as a result of a 
dispute will be reimbursed. 

h. If contract services are used under "a" above, 
copies of contract invoic.es must be submitted with 
your claim. Contract costs must be shown as 
described in Item HS. 

i. ·Public ·school employer's port.ion of· arbitrators 1 ·_ 

fees for adjudicating grjuvances, representing 50% 
of costs, will be reimbursed. 

6. Unfair labor practice adiudication process and public 
notice complaints. 

a. Show the actual costs for salaries and benefits of 
employer representatives. Services contracted· by 
the public school employer are reimbursable. 
Salaries· and benefits ·must be shown as described 
in Item HJ. 

b. Indicate cost of substitutes for release time for 
representatives of exclusive bargaining units 
during adjudication of unfair practice charges. 

c. The cost of one transcript per PERS hearing will 
be reimbursed. 

d. Reasonable reproduction costs will .be reimbursed. 

e. Expert witness fees will be reimbursed if the -
witness is cal lad IJy the:! public school employer . 
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If contract services are used under "a" above, 
contract invoices must be submitted. Contract 
costs·must be· shown as described in Item HS. 

No reimbursement for an appeal .. of an unfair labor 
practice decision shall be allowed where the 
Public Employee Relations Board is the prevailing 
party. · 

No reimbursement for filing of amicus curiae 
briefs shall be allowed. 

H. supporting Data for Claims--Report Format for Submission of 
Claim. · 

1. Description of the. Actiyity; Follow the outline ·of the 
claim components. Cost .,must be shown separately by 

· component'activity. Supply workload data requested as 
part of· the. description to support the level of costs. 
claimed. The selection of .appropriate statistics is 
t.he responsibility of. the claimant• 

2. oual'ltify "·Increased 11 Costs: Public school employers 
will. be ·reimbursed .for. the 11 increased costs" ··incurred 
as a result of.compliancewith;the.mandate. 

a. For component activities Gl; .G2, ,and G3.:. 

l. Determination of.the ''increased costs" for each of 
these three components requires the costs of 
current }'iear Rodda Act activities to ·:be .offset 

·[reduced) by the cost .of the' base-year Winton Act 
activities. ·The Winton Act base-year is generally 
fiscal year' 1974-75. · 

Winton Act base~year cost• are adjusted by the 
Implicit Price -Deflater prior to O·f.fse't against 
the.current year. Rodda Act costs for these three 
-components. The Implicit Price Deflater shall be 
listed in-the annual claiming instructions of the 
state Controller. 

2.- The cost of a claimant's current year Rodda Act 
activit-.ies are offset [reduced). by-the cost ·of the 
base-year W_inton Act activities- either: by 
matching each component, when claimants.can 
provide-:suff icient documentation, .. to-.:-.s·egregate each 
component of -the Winton· Act" l:>ase-year: a·ctivity 
costs; or, by combining al:l:three components-when 
claimants cannot- sat'isfactorfly segr-egate each 
component of Winton Act base-year costs. 
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4 • 

5. 

6. 

All allowable activity costs for these three Rodda 
Act components are "increased costs 11 since there 
were no similar activities required by the Winton 
Act; therefore, there is no Winton Act base-year 
offset· to be calculated. 

BAS! YEAR 

1974-1975 
II 

It 
II . 

ti 

ADJUSTMENT 

l.490' 
1 •. 560 
1.697 
1.777 
1 •. 884 

1979-80 FY 
1980-81 FY 
1981-82 FY 
1982-8.3 FY 
1983-84 FY 

Salary and Employees' Benefits; Show the 
. classi-fication of the ·.employees. invo.l.ved, amount of 
time spent, and their··hourly· rate. Tbe ·worksheet used 
to compute the hourly salary r.ute -must be submitted 
with your claim. Benefits are reimbursable. Actual· 
benefit percent must be itemized. If: no itemization is 
sul:mlitted,.21 percent must be used for computation of 
claim.costs. Identify the classificatic>n of employees 
committed to functions required ··under the Winton Act 
and·those·required· by Chapter 961, Statutes.of 1975. 

Seryices and Supplies: Only expenditures which can be 
identified as a direct cost as a result of the mandate 
can be ·claimed. 

Prgfessional and consultant Services; ·separately show 
the name of professionals .or .consultants, specify the 
·functions the consultants performed .relative to the 
mandate, length of appointment, .and the itemized costs 
for such services. .Invoices must be :submitted as 
supporting documentation .. with your claim. · The maximum 
reimbursable fee for contracted services.is $100 per 
hour. Annual retainer fees· shall be no.greater than 
$100 per hour. 'Reasonable expenses will also be paid 
as identified on the ~onthly billings···of consultants. 
However, travel expansas ror consul.tants and experts 
(including attorneys) hired by the claimant shall not 
be reimbursed in an amount higher than that received by 
State.employees, as established under Title 2, Div. 2, 
section 700f·f, CAC. 

Allowable overhead' ·Cost; Public, school employer Is 
. indicrect costs may only be claimed through an indirect 
costs.rate proposal prepared in accordance with the 
provision on Federal Regulation OASC-10 (formerly OMB 
circular, A-87 and FMC 74-4)-. For the 1978-79 fiscal 
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year, public school employers may use the J-86 -
nonrestrictive indirect cost rate approved by the State 
Department of Education (SDE) •. For the 1979-80 and 
subsequent fiscal years, publjc school employers may 
use the J-41A nonrestrictive indirect cost rate 
approved by SDE. Public school employers that do not 
have an approved J-41A must use the J-85 restrictive 
indirect cost rate for the 1978-79 fiscal year, and 
J-73A rate for the 1980-81 and subsequent fiscal years. 
The J~41A or the J-13A must be submitted with_your 
claim. 

Costs previously included ,in the J-86 indirect cost 
calculation which are now .included._ in the J-41A direct 
support cost category are el·ig.ible 'for reimbursement if 
the method of computation .is explained in the claim. 

Indirect cost rate should not be applied to costs 
classified as General Support in the J-41A or J-73A 
under EDP codes 400, 405, and ~10 in column three. 
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BEFORETIIE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM ON: 

Government Code Section 3547 .5 as 
added by Chapter 1213, Statutes of 1991, . 
·and the California Department of 
Education Management AdviBory 92-01 

And filed on December 29, 1997; 

By the Alameda County Office of 
Education, Claimant. 

NO. 97-TC-08 

Collective Bargaining Agreement 
Disclosure. 

STATEMENT OF DECISION 
PURSUANT TO. GOVERNMENT 
CODE SECTION 17500 ET SEQ.; 
TITLE 2, CALIFORNIA CODE OF 
REGULATIONS, DMSIO~ 2, 
CHAPTER 2.5, ARTICLE 7. 

(Adopted on March 26,: 1998) 

STATEMENT OF DECISION 

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in 
the above-entitled matter. 

This Decision shall become effective on April 7, 1998. 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STA TE OF CALIFORNIA 
~~~~~~~~~~~~~~~ 

IN RE TEST CLAIM ON: 

Government Code Section 3547,5 as· 
added by Chapter 1213, Statutes .of 1991, 

·and the California Department of 
Education M;anagement Advisory 92-01 

·,r · r · · 

And filecr'o~.Peceril.ber ~9. 1997; 

By the Alameda County Office of 
Education, Claimant. 

NO. 97-TC-08 

Collective Bargaining Agreement 
Disclosure 

STATEM:ENT OF DECISION 
PURSUANT TO GOVERNMENT 
CODE SECTION 17SOO ET SEQ;; 
TITLE 2, CALIFORNIA CODE OF 
REGULATIONS', DMSION 2, 
CHAPTER 2.5, ARTICLE{. 

(Adopted on March 26, 1998) 

STATEMENT OF DECISION 

The Commission ori. State Mandates (Commission) on March 26, 1998, heard this test claim 
during a regularly scheduled hearing. Keith Peterson appeared for the Alameda County Office 
of Education and Carol Berg appeared for the Education Mandated CostNetwork. 

At the hearing, evidence both oral and documentary was introduced, the·testclall:n was 
submitted, and the vote was taken. · 

The law applicable to the Commission's determination of a test claim is Government Code 
section 17500 et seq. and section 6, article xm B of the California Constitution and related 
case law. 

The Commission, by a vote of 7-0 ~pproved this test claim. 

Issue 

. Do the provisions of Government Code section 354 7 .5, as added by Chapter 
1213, Statutes of 1991, and the California Department of Education's 
Management Advisory 92..:.01, impose a new program or higher level of service 
upon school districts within the meaning of section 6, article XIII B of the 
California Constitution and Government Code section 17514? 

Prior Law 
Before the test claim legislation, school districts were only required to publicly disclose all 

', initial proposals for collective bargaining agre~ents. Government Code section 3547 
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provides in· pertinent part: "[a)ll initial proposals of exclusive representatives and Of public -
school employers, which relate to matterihvithin the scope of representation,· shall be presented 
at a public meeting 9f the public school employer an.d thereafter shall be publi~.recorc:ls." 

Test C~ ~latl(ln 
Chapter 1213, ·Statutes of 19911 added section 3547 .5 to the Government Code, as follows: 

"Before a public school employer enters into a written agreement with an 
exclusive representative covering matters within the scope of representation, the 

- major provisions of the a~~· including, but not limited. to, the costs that 
would be incurred by the public· school emp,loyc:r under the agreement for the. 
current 8.nd ~b~equent fiB6al years, shall be ~~losec! at a publ~c meeting of the -
public school employer in a format established for this purj>ose by the 

- -Superinterident of Public Instruction." 
. . 

Under sectjon 3547.5, school districts must now publicly disclose the :QJajor provisions of all 
collectiye bargaining agreements before they enter,in.11;1.a written agreement. The purpose of 
this n~w legislation ·is to .eJlBUI'e that the puJ:>lic iS aware of the costs ~sociated with the major 
provisions of the tentative collCcti.ve bargaining agreement before if beComes oindfug 9l1 the 
school district. · · 

California Department of Education Management Advisory 92-011 

Government Code section 3547 .5 require& the Superintendent of Public lnstrµction to establish 
a fonnat fo;r ~.hiformation tl:lat is to be publicly disclosed. To thiS' end, tlie .. Cillifornia 
Department of Education released Ma.Digement Advisory 92-01 O]). May 15, · i9n.. 'I_'b,e 
Advisory specifies the minimum procedures,· fc;irmai, and information required tO be disclosed 
under section 3547.5. · · · · 

Commission ·Fbidings 

In order for a statu~. w~ch is the aubjeet cif' a. test claim, to impose a reimbursable state 
mandated program, the statutory lang'uage' (l) must direct or obligate an activity Or task upon 
local governmental entities, and (2) the required activitY or task must be :new· or it must create 
an increased or higher level of service over the former required level of service. To determine 
if a required activity is new or imposes a higher level of service, a comparison must be 
undertaken between the test claim legislation and the legal requirements h!. effect immediately 

.' 
. . . . 

1 Clillforitla Department of EiduC:ation Management Advisory 92-0l is·referenced in Claimant's iniil.iil filing dated 
December 29, 1997. . 
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prior to the enactment of the test claim legislation.2 Finally, the newly required activity or 
increased level of service must- be state manda~. 3 .• 

The Commissi6n found that immediately before Government Code section 3547 S was enacted 
under Chapter 1231, Statutes of 1991, public school employers were under no obligation to 
publicly report the major provisions of a c:Ollective bargaining agreem'ent qfter discussion with 
an exclusive representative of an employee group prior to entetjng into a written agreement. 

The Com.mission found that under prior law school districts were only required to publicly 
disclose li.11 initial proposals for collective bargaining agreements .. ·. 

The Com.missfo11.!oupa that Government Code section 3547.5, as ildded by Chapter 1231, 
Stattites of 1991, requires school diStriCt.S to publfoiy disclose major provisions of a collective 
bargaining a~eemeni qft~r negoti8.tions, but b~fore this. agreeme:ilt becoi:neB blluiing. 

The Com.mission found that the California Depirr.tment of Education issued its Management 
AdviJ!9!1' 92-01, dated May 15, 1992, to establish the public disclosure format for school 
disttjc~ compliance W,ith the test claim statute. The Com.mission found that the AdviSory sets 
f,orth ~ m.i.niD:Ji1µi procedures, format, and information for school districts tO diSclciiie :Under 
th,e.new public repoi:ting requir~nts. Further, the ComIIiission fowid that the Advisor}' 
cc>Iistitutes an "executive order" tiiider Government Code section 175164 and is therefore a part 
of the test claim. 

Conclusion 

The. <;::omnlission concludes. that that Government Code section 3547 .5, 'as add~ by Chapter 
1213, Stilt:UteS of 1991, and the California Department of Education Management · · · 
Advisory 92-0~, impose a m:w program or higher Ievel of ser'Vice upon~l~~al school districts 
arid therefore are reimbur8able u.Oder section 6, artiCle XIlI B of the California Coiistitution 
and Government Code section 17514. · 

Further, the Commission concludes that the parameters and guidelines,should li.llow · 
relln.bursement. for compliance with the minimum procedures, format,. and information 
specified in the Calif()rnia Department of Education's Management Advisory 92-01, as 
applicable and appropriate under the, test claim statute. . · 

·, 

1 Both Keith Peterson and Carol Berg disagreed at the bearing regarding the appropriate measurement date. Carol 
Berg wanted this sentence stricken from the Statement of Decision, while Keith Peterson wished to lodge bis 

· formal objection to staff's use of the measurement date. However, both supported adoption of the Statement of 
Decision. 
1 County of Los Angeles v. State of CaUfomia (1987) 43 Cal.3d 46, 56; Carmel Valley Fire.Protection Di.r/t. v. 
State of California (1987) 190 Cal.App.3d.521, 537; Lucia Mar Unified Schoo~ Dut., y. Honig (1988) 44 Cal.3d 
~0.~5. . 
4 Ooveinment Code section 17516 provides in relevant part: "Executive order means any order, plan, . 
requirement, rule, or regulation issued by any of the following: (a) The Governor. (b) Arly officer or official " A 
serving at the pleasure of the Governor. (c) Any agency, department, board, or commission of state government. • 
(Emphasis added.) 
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BBFORBTHE 
COMMISSION ON STATE MA,NDATBS 

.STATE OF CALIFORNIA 

lli' RB TEST CLAIM ON: 

Government Code Section 3540 et seq., as 
added by Chapter 961, Statutes of 1975 et al 

Government Code Section 3547.5, as added by 
Chapter 1213, Statutes of 1991', and the 
California Department of Education Advisory 
92-01 . 

And filed on December 29, 1997; 

By the Alameda County Office of Education, 
Claimant. 

DECISION. 

No. CSM 97-TC-08 

Consolidation of Collective Ba.rga.ining 
and Collective Bargaining Agreement 
Disclosure · 

APOPTION OF AMENDED 
PARAMETERS AND OUIOELINES 

, PuRsUANT TO GOVERNMENT 
COPE SECTION 17557 AND 
CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, SECTIONS 
1183.12 AND 1183.2. 

(Adopted on August 20, 1998) 

The attached amended Paramete~ and Guidelines of the Commission on State Mandates were 
hereby adopted in.the above~enti~ed matter. 

This Decision shall become effectiv~.on August 25, 1998. 

- F:\Mandatm\!991/P7-tc..Q8/pgmder ( __ 
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Adopted: October 22, 1980 
Amendments Adopted: 8/19/81 

1 

(Amendments applicable only to claims for costs incurred 
after June 30, 1981) 

Amended: 3/17/83 
Amended: 9/29/83 · 
Amended: 12/15/83 
Amended: 6/27/85 
Amended: 10/20/88 
Amended: 7122/93 
Amended: 8/20/98 

. f:\mandates/1997\97tc08\pgfinal.doc 
Doqument Date: August 21, 1998 · 

CLAIMANT'S PROPOSEP CONSOLIDATED P ARAMETERs ANO GUIDELfi'$S, 
AS MODIFIED BY STAFF 

Chapter 961, Statutes of 1975 
·Chapter 1.f 13, Statutes of 1991 

Collective Bargaining 
and 

Collective Bargaining Agreement Disclosure 
"· 

An act to repeal Article 5 (commencing with Section 13080) of Chapter 1 of Division 10 of the 
. Education Code, and to add Chapter 10.7 (commencing with '§ectiori 3540) to Division 4 of · 
Title 1 of the Gov~ent Code, relating to public educational employment relatjo~, and 
making an appropriation. This bill, which was operative Jilly 1, 1976, repealed the Winton Act 
and enacted proviSions to meet and negotiate, thereby creating a collective bargaining 
atmosphere for public school employers. Chapter 1213, Statutes of 1991 added section 3 54 7 .5 to 
the Government Code .. Gove):'llDlent Code section 3547 .5 requires school districts to publicly 

· disclose major provisions ofa collective ]:)argaining agreement after negotiationB, but before the 
agreement becomes binding. · '. 

A.· Operative Date of Mandate 

The provisions relating to the creation, certain duties of, and appropriations for the Public 
Employment Relations Board were operative on January 1, 1976. The provisions relating 
to the organizationB.l rights of employees, the representational rights of employee . . 
organizations, the recognition .of exclusive representatives, end related proce~ures were 
operative on April 1, 1976. The balance of the added provisions were operative on July 
1, 1976. . 

. . . 

The provisions relating to Collective Bargaining Agreement Disclo~e ~ded by Chapter 
1213, Statutes of 1991 were operative on January 1, 1992. The Cahforrua Department of 
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Education issued Management Advisory 92-01 dated May 15, 1992, to establish the 
public disclosure format for school district compliance with the test claim statute. 

Period of C!aim 

Only costs incurred Biter January 1, 1978 may be claimed. The initial claim should have 
included all costs incWTed for that portion of the fiscal year from Jan\Ull'Y 1, 1978, to 
June 30,-1978. 

Pursuant to langUaie included in the 1980-81 budget, claims shall no longer be accepted 
for this period. All subseq~ent fiscal year claims should 1,ie filed with the State 
Controller's Office for processing. 

The test claim on Chapter 1213.,- Statutes of 1991 was filed with the Commission on 
December 29, 1997. Accordingly, the peno.d ofreimburse.me:i;it for the provisions relating 
to disclosure begins July 1, 1996. Only disclosure costs incUITed after July 1, 1996 may 
be claimed. - · 

Mandated Cost 

Public school employers have incurred costs by complying with the requirements of 
Section 3540 through 3549.1 established by Chapter 961, Statutes of 1975. In addition, 
some costs have been incurred as a result of compliaµce with regulations promulgated by 
the Public Employment Relations Board (PERB). Sincethe8e activity costs (referred to 
collectively as "Rodda Act" activities and 'costs in this document), in many respects, 
simply implement the original legislation, it is intended that these parameters and 
guidelines have embodied those regulations or actions taken by PERB prior to -
December 31, 1978. 

County Superintendent of Schools Filing 

If the County Superintendent of:Schools files a claim on- behalf of more than one school 
district, the costs of the individual school district must be shown separately. 

E. Goyeming Authority _ 

The costs for salaries and experuies ofthe governing authority, for example the School 
Superintendent .and Governing Board, are not reimbursable. These are costs of general 
government as described by the federal guideline entitled "Cost:Principles and Procedures 
for Establishing Cost Allocation Plans and Indirect Cost Rates for Grants arid Contracts 
with the Federal Oovem.ment,"ASMB C-10. 
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F. Certification 

The following certification must accompany all claims: 

I DO HEREBY CERTIFY: 

THAT Section 1090 to 1096, inclusive, of the Government Code-and 
other applicable provisions of the law have been complied with; and 

THAT l am the person authorized by the local agency to file claim for funds with 
the State of California. 

----'--~--'----.......... -----'Signature of Authorized Representativ,!= 
Date 

______________ Title 

·Number 
Telephone 

0. Claim Components (Reimbursable Costs) 

Reimbursable activities mandated by Chapter 961, Statutes of 1975 and Chapter 1213a 
Statutes of·l991 are groi.J.ped into seven components, GI through G7. The cost of. 
activities grouped in components 01, G2, and 03 are subject to offset by the historic cost 
of similar Winton Act activities as described in H2. 

1. Determination of appropriate bargaining units for representation and 
determination of the exclusive representatives. · 

a. Unit Determination: Explain the process for determining the composition 
of the certificated employee council under the Winton Act, and the process 
for determining appropriate bargaining units including the.determination 
of management, supervisory and confidential employees, under Chapter 
961·, Statutes-of 1975, if such activities were perfonned,during the fiscal 
year being claimed. · 

b. Determination ofthe-Exchisive Representative: Costs may include receipt 
and posting· of the representation and decertification notices and, if 
necessary, adjudication of such matters before the PERB. 
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Show the .actual increased costs including salaries and benefits fol" 
employer representatives and/or nec.essary costs·for contracted services for 
the following functions: 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

Development of proposed listS for unit determination hearings if 
done d.Uring the fiscal year being cl~ed: Salaries and benefits 
must be shown as described in Item H3. 

Representation of the public school employer at PERB hearings to 
determine bargaining units and the exclusive representative. 
Actual preparation time will .be reimbursed. Salaries end benefits 
must be shown as described in Item H3. 

If contracted services are used for either .(a) or (b) above, contract 
invoices must be submitted with the claim. Contract costs must be 
shown as described.in Item HS. 

Indicate the cost of substitutes for release tizpe for employer and 
exclusive bargaining unit witnesses who testify at PERB hearings. 
The job classification of the witnesses and the date they were 
abseµ.t must also be submitted. Release time for employee · 
witnesses asked to attend the PERE.hearing by bargaining units . 
will .not be reimbursed. 

Identify the travel costs for employer representatives to any PERB 
hearing. Reimbursement shall reflect the rate specified by the 
regulations governing employees of the local public school 
employer. 

Cost of preparation for one transcript per PERB hearing will be 
reimbursed. 

2. Elections .l!lld decertification elections of unit representatives are reimbursable in 
the event the Public Empioyment Relatiolll! Board determines that a _question of 
representation exists and orders an election held by secret ballot. 

a. Submit with your clai~ m,iy Public Employment Relations Board 
agreements or orders which state how the election must be held. 

b. If a precinct voting list was requil"ed by PERB, indicate the cost of its 
development. Salaries and benefits must be shown as described in Item 
ID. . 
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The salary and benefits of a school employer representative, if required by 
PERB for time spent observing the counting of ballots, will be reimbursed. 
The representatives' salary must be shown as described in Item fO. 

3. · Negotiations: Reimbursable functions include -- receipt of exclusive 
representa~ve's initial contract proposal, holding of public hearings, providing a 
reasonable number of copies of-the employer's prciposed co~tract to the public, 
development and presentation of the initial district contract proposal, negotiation 
of the contract, reproduction and distribution of the final contract agreement. 

· a. Show the costS of salaries and benefits for employer representatives 
participating in negotiation8. Contracted seri-ices will be reimbursed. 
Costs for maXimum of five public school employer representatives per 
unit, per negotiation session will be reimbursed. ·Salaries. and benefits 
must be Shown as described on Page 7, Item H3. · 

b. Show the costs of salaries and benefits for employer representatives and 
employees participating in negotiation planning sessions. Contracted 
servicea· for employer representatives will be reimbursed. Salaries and 
benefits must be shown as described in Item H3. 

c. 

d. 

e. 

f. 

Indicate the cost of substitutes for release time of exclusive bargaining uriit 
represeritii.tives during negotiations. Give the job classification of the 
bargaining unit representative thatrequired a sub.stitute and dates the . 
substitute worked. Substitute costs for a maxitnum of fiv~ representatives 
pei Uri.it, per .negotiation session will be reimbursed. The salaries of union 
representatives are.not reimbursable. 

Reasonable costs of reproduction for a copy of the initial contract proposal 
and final contract, which is applicable and distributed to each employer 
representative (i.e. supervisory, management, confidential) and a 
reasonable number of copies for public information will be reimbursed. 
Provide detail of costs and/or include invoices. Costs for copies of a final 
colitract provided to collective bargBining unit members are not . 
reimburS'il.ble. 

If contract services are used for a. and/orb. above, contract invoices must 
. be sub'm.itted. Contract costS must be shiJWn. as described in Item H5. 

A list showing the dates of all negotiation sessions held during the fiscal 
year being claimed m'ust be submitted. 
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Impasse Proceedings 

a. Mediation 

(1) 

.(2) 

(3) 

(4) 

(5) 

Costs for salaries' aiid benefits for employer representative. 
personnel are reimbtlrsable. Contra.eted services will be . 
reimbursed. Costs for a ri:wd.mum of five publie-school employer 

' · representatives per rilei:liation session will be reimbursed. Salaries 
and benefits must be shown as described in Item H3: · 

'I' ; 

Indicate the costs of substitutes for the release time of exclusive · 
bargaining unit repre~~fi.~tives dilring impasse proceedings. The 
job classification ofthe employee witnesses and the date they were 
absent shall be indicated: Costs for a maximum of five 
representatives per mediation session will be reimbursed. 

Renting of facilities will be reimbtirsed. 

Costs of the mediator will not be reimbursed. 

If contract services are used under 1, contract invoices must be 
submitted with the claim. Contract costs must be shown as 
described in Item HS. 

b. Fact-finding publication Qfthe findings of the fact-finding panel. (To the 
extent fact-finding was required under the Winton Act during the 1974-75 
fiscal year, c~sts ·are riot reimbursabie.) " . · . 

(1) All costs of the school employer panel representative shall be 
reimbursed. Salaries and benefits must be shown as described in 
ltem.H3. . 

(2) Fifty percent of the costs mutually'incumd by the fact-finding 
panel _shall be reimbursed'. This may include substitutes for release 
time of witnesses dunng fact~:fiD.cii.ngproceedings, and the rental of 
facilities required by ilie panel. · · 

' - ' ' . . -·: 

' . 
(3) Special costs imposed on the public school ·employer for the 

development of unique data required by a fact-finding panel will be 
reittlbursed. Describe the '8pecia1. costs and explain why this data 
wowd ntif have 'been reqtiired by a faci-firiding panel under the 
Winton Act. Salaries end benefits must be shown as described in 
Item H3. .. 
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· 5. · Collective Bargaining Agreement Disclosure 

Disclosure of collective bargaining agreement after negotiation and before adoption by 
g9verning body, as required by Governnient Coi;J.e section 3547.5 and California State 
Department of ~ucatiol) ·M~agement ~dvi~ory 92-01 (or subsequent replacement), . 
attached to ¢e amended P~ameters and GuidelID,es. Procedures or formats which . 
excec:d those or.which d_uplicat~ activities required under any other statute or executive 
order. are not reimbursable under this .item. · 

- ' . 

a. Prepare the disclosure forms end documents, as specified. 

b. Distiibute a cqpy of th~ d.i,sc;:lmrure forms.·and documents, to board members, 
along_with a copy of the proposed agreement, as specified .. 

c. ·Make a copy of the disclosure forms and documents and of the proposed 
agreement available to the public, prior to the day of the public meeting, as 
specified. 

d. . Training employer's personnel on preparation of the disclosure forms and 
documents, as specified. 

e. Supplies and materials necessary to prepare the disclostire fonns and documents, 
as specified. · 

For 5. a., b., and c., list the date(s) of the public hearirig(s) at which the major provisions 
of the agreement were disclosed in accordance with the requirements of Government 
Code section 3547.5 and Department of Education Advisory 92-01 (or subsequent 
replacement). 

6. Contract administration and adjudication ofcon'tract disputes either by arbitration 
or litigation. Reimbursable functions include grievances and administration 'and 
enforcement of the contract. 

a. 

b. 

c. 

. . .· 
Salaries and benefits of employer·personnef involved in adjudication of 
contract disputes. Contracted services will be reimbursed, Salaries and 
benefits must be shown as described in Item H3. . . ~' ' . .. 

Indicate substitutes necessary for release time of the.representatives of an 
exclusive bargairiing u;»t di.uiD.g adjudication of contract disputes. The . 
job classification of the employee witnesses and the dates they were absent 
shall also be indicated. 

Reas~nable costs incurred for a reasonable I1umber of training sessions 
heicf for .s,µp~rvisory and management personnel on contract . . 
administration/internretation o~_the negotiated contract are reimbursable. 
Contract interpretations at staffµieetings are not reimbursable. Personal 
development and informational programs, i.e., classes, co~erences, 
seminars, workshops, and time spent by employees attending such 

·meetings are not reimbursable. Similarly, p~rchases ~fbooks and 
subscriptions for personal development and information purposes are not 
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reimbursable .. Salaries and benefits must be shown as described in Item 
H3. 

d. The cost of one trBiiscrlpt per hearing will be reimbursed. 

e. Reasonable.public school·employer costs associated with a contract 
dispute which is litigated are reimbursable, as follows: 

· 1. Reasonable public school employer costs associated with issues of 
contract disputes which are presented before PERB are · 
reimbursable. 

2. Reasonable public school employer cost of litigation as a defendant 
in the court suit involving contract disputes may be reimbursable. 

3. Wher~ the public school employer is the plaintiff .in a court suit to 
appeal a PERB ruling, costs are reimbursable only if the public 
school employer is the prevailing party (after all appeals, final 
judgment). 

4. No reimbursement is allowed where the public school employer 
has filed action directly with.the courts without first sublnitting the 
dispute to PERB, if required. 

5. No reimbursement shall be provided for filing of amicus curiae 
briefs. 

f. Expert witness fees will be reimbursed if the witness is.called by the . 
public school employer. 

g. Reasonable reproduction costs for copies of a new contract which is 
required: as a result of a dispute will be reimbursed,··· 

h. If contract services are used under "a" above, copies of contract invoices 
must be submitted with your claim. Contract costs must be shown as 
described in Item HS. 

i. Public school employers portion of arbitrators' fees for adjudicating 
grievances, representing 50% of costs, Will be reimbursed. 

7. . Unfair labor practice adjudication process and public notice complaints. 

a. Show the actual costs for salaries and benefits of employer representatives.· 
Services contracted by the public school employer1are reimbursable. 

Salaries and benefits mustbe shown as described in Item H3. 

480 



'· 

( .. _·: 

9 

b. Indicat~ cost of substitutes for release time for representatives of exclusive 
bargaining units during adjudication of unfair practice charges. -

c. The cost of one transcript per PERB hearing will be reimbursed. 

d. Reasonable reproduction costs will be reirilbursed. 

e. Expert witness fees will be reimbursed if the witness is called by the 

f. 

· public-scho_ol employer. 

-If contract services ere used under·"a" above,· contract invoices must be 
submitted. Contract costs must be shown as described in Item HS, 

g, _ No reimbursement .for an appeal of an unfair labor practice decision shall 
be allowed where the Public Employee Relations Board is the prevailing 
party. 

h. No reiinbUr9ement-for filliig- of amicus curiae briefs shall be allowed. 

H. Supporting Data for Claims-Renort Format for Sµbmission of Claim. 

1. 
' ' 

Description of the Activity: Follow the outline of the claim componentS. Cost 
must be shown separately by component activity; Supply workload data requested 
_as part of the description to support the level of costs claimed. The selection of 
appropriate statistics is the responsibility of the claimant. 

2. Quantify "Increased" Costs: Public school employers will be reimbursed for the 
"increased costs" incurred as a result of compliance with the mandate. 

a. For component activities G 1,- G2, and G3: 

1. Determination of the "increased costs" for each of these three components 
requires the costs of current year Rodda Act activities to be offset 
(reduced] by the cost of the base-year Winton Act activities. The Winton 
Actbase-yeerisgenerallyfiscalyeer1974-75. - · _. 

Winton Act base-year costs are adjusted by the Implicit Price Deflater 
prior to-offset against the current year Rodda Act costs for these three 
components. The Implicit Price Deflator shall be listed in the annual 
claiming instructions of the State Controller. 

- 2. The cost of a claimant's current year Rodda Act activities are offset 
-- [reduced] by the cost of the base-year Winton Act activities either: by 

matching each component, when claimants can provide sufficient 
documentation to segregate each coI_hponent of the Winton Act base-year 

-activity costs; or, by combining all three components when claimants 
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cannot satisfactorily segregate each component of Winton Act.base-year 
· costs. 

For component activities 04, 06, and 07: 

All allowable activity costs for these three Rodda Act components are 
"increased costs" since there were no similar aotivitie8 required by the 
Winton Act; therefore, there is no Winton Act base-year offset to be 
calculated. 

BASE YEAR 

1974-1975 
II 

" 
II 

II 

. ADJUSTMENT 

1.490 1979-80 FY 
1.560 1980.-81 FY 
1.697 1981-82 FY 
1. 777 1982-83 FY 
1.884 1983-84 FY 

Salary and Employees' Benefits: Show the classification of the _employees 
involved, amount of time spent, and their hourly rate. The worksheet used to 
compute the hourly salary rate must be submitted with·your claim. Benefits are 

·reimbursable. Actual benefit percent must be itemized .. Ifno iteIIiization is 
submitted, 21 ·percent must be used for computation of claim costs. Identify the 
classification of employees committed to functions required under the Winton Act 
and those required by Chapter 961, Statutes of 1975. 

4. Services and Supplies: Only expenditures which can be identified as a direct cost . 
as .a result of the mandate can be claimed. 

5. Professional and Consultant Services: Separately show the name of professionals 
or consultants, specify the functions the consultants performed relative to the · 
mandate, length of appointment, and the itemized costs for such services . 

6. 

. Invoices must.be submitted as supporting documentation with your claim. The 
mBximum reimbursable fee for contracted services is .$100 per hour. Annual 
retainer fees shall be no greater than .$100 per hour. Reasonable expenses will 
also be paitl, as identified on the monthly billings of consultants." However, travel 
expenses for consultants and experts (including attorneys) hired by the claimant 
shall not be reimbursed in an amount higher than that received by State 
employees, as established under Title 2; Div. 2, Section 700ff, CAC. 

Allowable Overhead Cost: School districts must use the Form J-~80 (or 
subsequent replacement) non-restrictive indirect cost rate provisionally approved 
·by the California Department of Education. · 
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County Offices of Education must use the Form J-580-(or subsequent 
replacement) non-restrictive indirect cost tate provisionally approved by the 
California Department of Education. 

Community College Districts.must use one of:the following three filternatives: 
• A Federally-approved rate based on OMB Circular A-21; 
• The State Controller's F AM-29C which uses the CCFS~3l1; or 
• Seven percent (7%). 

... 
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bECLARAIION OF SBBVICE BY MAil., 

I, the undersigned, declare as follows: 

I am a resident of the County of Sacramento and I am over the age of 18 year&, and not a 

·party to the within action. My place of employment and business address is 1300 I Street, 

Suite 9501 Sacramento, .California 95814. 

On August 24, 1998, I served the attached amended Parameters and Guidelines for test 

claim CSM-97-TC-08, Collective Bargaining and Collective Bargaining Agreement 

Disclosure of the.Commission on State Mandates by placing a true copy thereof in an 

envelope addressed to each of the persons listed on the attached mailing list, and by· 

sealing and depositing said envelope in the United States mail at Sacramento, California, 

with postage thereon fully prepaid. 

I declare under penalty of perjufy under the laws of the State of California that the 

foregoing is true and correct, and that this declaration wll.!i executed on 

.. August 24, 1998, at Sacramento, California. 

.. 
CHRISTINE A; WEIN . 
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BBFORETilE 

CO~SSION ON STATE.MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM: 

Government Code Sections 3543, 3546, and 
3546.3; 

Statutes 1980, Chapter 816; Statutes 2000, 
Chapter 893; Statutes 2001, Chapter 805; 

California Code of Regulations, Title 8, · 
Sections 34030 and 34055 . 

Filed on June 2 7, 2001, and Amended on 
May 15, 2002, by CloVis Unified School 
District, Claimant. · 

Case No.: OO-TC-17/01-TC-14 

Agency Fee Arrangements 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE 
SECTION 17500 ET SEQ.; CALIFORNIA 
CODE OF REGULATIONS, TI1LE 2, 
DIVISION 2, CHAPTER 2.5, ARTICLE 7 

(Adopted on pecember 9, 2005) 

STATEMENT OF DECISION 

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in 
the above-entitled matter. · 

~~ 
PAULA IDGASHI:EXUtiVeDire(tor Date 
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BEFORE THE 

COMMlSSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM: 

Goveriunent Code Sections 3543, 3546, and 
3546.3; 

'. 
Statutes 1980, Chapter 816; Statutes 2000, 
Chapter 893; Statutes 2001, Chapter 805; 

California Code of Regulations, Title 8, 
Sections 34030 and 34055 

Filed on June 27, 2001, and Amended on 
May 15, 2002, by Clovis Unified School 
District, Claimant. 

CaseNo.: OO-TC-17/0t.:.TC-14. 

Agency Fee Arrangements 

STATEMENT OF DECISION 
PURSUANT .TO GOVERNMENT CODE 
SECTION 17500 Et S~Q.;. CALIFORNIA 
CODE OF REGULATIONS; TITLE 2, 
DIVISION 2, CHAPTER 2;5, ARTICLE 7 

(Adopted on December 9, 2005) 

STATEMENT OF DECISION 
The Commission on State Mandates ("Commission'') heard and decided this test claiin dwing a . A 
regula,rly ~cheduled hearing on December 9, 2005. Mr. K,dth Petersen appea,red oµ. behalf of W 
Clovis Unified School Distiic~ Claimant. Ms. Susan Geanacou, Senior SUU'f CoUI1Sel, aJ>peareq 
for the Department of Finance. 

. ' 

The law applicable to the Commission's determination of a reimbursable 'state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code 
section 17500 et seq., and related case law. 

The Commission adopted the staff analysis to approve this test claim at the hearing by a vote of 
6 to 0. , 

The Commission finds that Government Code section 3546, subdivisions (a) and {f), and 
California Code of Regulations, title 8, sections 34030, subillviSion (a), and 34055, subdivision 
(a), impose a new program or higher level of service for K-14 school districts within the meaning 
of article XIII B, section 6 of the California Constitution, and iri:>.pose co~ mandated by the state 
pursuant to Government Code section 17514, for the following new activities: 

• Upon receiving notice from the exclusive representative of a classified public school . 
employee who is in a unit for which an exclusive representative has been selected, the 
employer shall deduct the amount of the fair share service fee authorized by this section 
from the wages and salary of the employee and pay that amount to the employee · 
organization. (Gov. Code,§ 3546, subd. (a).) 
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• School district employers of a public school employee shall provide the exclusive 
representative of a public employee with the home address of each member of a 
bargaining unit. (Gov. Code,§ 3546, subd. (f).) 

• Within 20 days following the filing of the petition to rescind or reinstate an 
organizational secµrity arrangement, the school district employer ·sMl! file With the 
regional office of PERB an alphabetical list containing the names arid job titles or 
classifications of the persons employed in, the unit described in, th~ petition as ofthe last 
date of the payroll period immediately preceding .the date the petition was filed. (Cal. 
Code Regs., tit. 8, §§ 34030, subd~ (a), and34055,.subd. (a).) 

BACKGROUND 
The Agency Fee Arrangements test claim, filed by Clovis Unified School District, addresses 
issues within-the cql1ective bargaining process and employer-employee relations in California's 
K-14 public scllpoJ;systems. Specifically, the test ~laim legislation focuses on the payment of 
fees by non-union.member (or "fair share") employees to exclusive representative organizations. 
In 1975, the Legislature enacted the Educational Employment Relations 'Act (EERA). 1 In doing 
so; the Legislature sought to ''promote the improvement of persollll~l lllllnageII1~?t. and .· · .. 
employer~employee telatiorui Withlli the public school systems in' :the State of California. ,;i This 
policy aimed ·a.t ftirtherihg the pubii~ interest in "maiil.taining the continuity and qUW.it)i of 
educational serVices. "3 · · . . · . . · 

'The BERA. imposes on school districts the duty to "meet and negotiate" with an employee · 
organization selected as the exclusive representative of an employee bargaining unit on matters · 
withinthe scope ofrepresentation.4 The scope ofrepresen~on is limi~d to "matters relating to 
wages; hours of employment, and other terms and conditions tit employroent."5 The BERA 
explidtly incllldes "orgailizational security" within the scope ofrepresentation.6 

· 

1 Statutes 1975, chapt~ 961. Pursuant to GovernJil.ent Code section 3541.3, 8ubdivision.(g), the 
Public Einploymenf Relations Board (PERB) is vested with the authority to "apopt ... ru,J,es f!lld 
regulations.to carry·out the provisions and effecn.µ,Lte.the purposes and policies;~ of,the BERA. 
(GovermnentCod~.se.ctions 3540 et seq.). Ai:corciingly, ip C.ode ofRegulations, tjtle 8, sectio.n 
3200 l, subdi~i~ri:< c) •. PE,~ bas deelare9. ~~. "'[s]ch~ol district,'. as us~d. in~· Ef;ly\ IIl.eans a 
school district of any kiB<:i oi cla8s, inclUdin~ ariy public 90mmUnify college di$ict, witb,.ii;l :the 
state"). •' 
2 Government Code section 3540 . . ' - ·. :, ,-_ 

3 San Diego Teachers Assn. ·V. Superior Court (1979) 24 Cal.3d l, 11. 
4 GoverririientCcide section 3543.3. 
5 Government Code section 3543.2. 
6 Former Government Code section 3546 provided that "organizational seci.uity.;. shall be wifum · 
the scope ofrepresentation." (Stats. 1975, ch. 961, § 2). In 2000, former Government Code 
section 3546 was repe8.l.ed (StatS. 2000, ch. 893), but similar laqguage was added via the same 
bill to Government Code section 3540.1, subdivision (i), which now provides th8.t 
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Government Code.section 3540.1, subdivision (i), provides two definitions.for "organizational 
security." The first describes organizational security as:· 

[a]n arrangement pursuant to which a public school employee may decide 
whether or.not tpjoin an employee organization, but which requires him or her, as 
a COI1ditioI1 of'. continued employment, if he or she does join, to maintain his or her 
membership in good standing for the duration of the writt~n agreement ... 

Thus, such an aniliigemeht wotild provide that once an employee organization has bee~. ~elected 
by an employee bargammg uriit a8 exclusive representative, each empioyee has the option of 
. either joining or not joining the employee· organization. · · 

AlternativelY:, the second definition describes organizational security as: 

[a]n arrangement that requires an employee, as a condition of continued 
employment, either to join the recognized or certified employee organization, or. 
to.pay.the organization a service fee in an amount not to exceed the standard 
initiation fee, periodic dues, and generiil a8sessment.9 of the organizatitiri'for the 

. d"ilration ofthe aireement. . . · · · 

. Thi~ type of organlz.atio1~Cse,C,urity arrangement dictates that M e:qiployee in a bargalliµig unit 
for which ail eriiPlQy~e organiZation has DeeIJ. selected as exclusive representative must either (a) 
join the empfoyee organization, or (b) pay such organization a service fee or agency fee 
arrangement. The BERA explicitly declares that the "employee organization recognized or 
certified as the exclusive representative for the purpose Of meeting an:d negotiating iiha:ll fairly 
represent each and every employee in the appropriate unit."7 

· . · . · 

Under prlqr laV.:, organizational se~tY .8tt,angements were subject to the collective barsainlng 
process. Stati:ites 2QOO, cJ:iapter 893 crea~d: a statutory organizational security arrangement -
removing the basic issue from the bargaining process. 

Claimant's Position 

Claimant, Clovis Unified School District, filed a test claim on June.27, 2001, alleging 
Government Code sections 3543 and 3546, as aJI!.ended .by Statutes 2000, chapter 693, impose 
reimbl.lrsable state::mandated activities o.n ~-14 school distrj.ct;s for activities including · 
establishing and impl~entiii.g payroll' procedUr~ for collecting fair sbare.servic~ fees, ap.<i 
retriittfug the fees to the certified· employee orgruiiza#on. Clajmaiit all~ges anew !lctivity to: 
"Dri#'t. a,J>i:irove ari~.dist:fibutci ~,a~jiropriat~ and Ji~u:ti'.~.notice t6.~x(~~ ':19117m~~be;r , 
employees and new employees, which explams the additional payroll deduction for fair share 
services fees' for non-member employees of a certified employee organization." 

. Additionally, claimant alleges that Government Code section 3546.3 as added by StatUtes 1980, 
chapter 816, requires school districts to "EStablish and implement procedtires to determine which 
employees claim a conscientious objection to the Withholding of'fair share services fees!'.''._am;l · 

. \ 

·"'Organizational security' is Withiil. the scope of representation .... " 
1 Government Code section 3544.9. 
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establish and implement payroll procedures' to prevent automatic deductions from the· Wllges of 
such conscientious objectors. . · · . · 

Claimant also alleges the California C94e of Regulatio~. ti~e 8, ~ectj()n.S 34030 and 34055, 
requites K-14 stj,iclol di.stricts, witflin 20 days of a fil.ed petition~ rescind or reinstate th~ . 
collective bargaiii.ing agreement,' file With the regional office of the Public ~mployment '. , ... 
Relations Board (PERB) an alphabetical list containing the names and job titles or classifications 
of.the persons employed in· the unit as of the liist date of the paYI"oll peri~q·Ii:rim.ediately 
preceding the date the petitio1'.1> and establish new pa~oll procedures'. ~'~eeided. . . 

On May IS, 2002, claimant filed a test claim amendment alleging the' following reimburiiatile . · 
state-mandated activities from am~ndmelits by-Statutes 2001, chapter 805: 

. • Establish procedures ~ thereafter implement sueh procedures to verify, ·~t least 
. annually, that payments .to nonreligious, nonlabor charitable organizatiOI,lS have 
been made by employees wq~ hRve claimed conscientious objections purswµit to 

·Government Code s~ction 3546.3. · 

• Adj~ p!lyroll .~thh()ldings for reb~tes or witqbolding reduetions for that portion · 
. , or fair~ service f~es that are not gerµume ~o the emplo.yee organirntion . 

function as the exclusive bargaining.representative when ~o. detenajned pursuan~ 
to regulations adopted by PERB, pursuant to Government Code section 3546, 
subdivision (a).. · · · " · 

• Tak;e any and all necessary actions, when necessary, to recover reasonable legal 
fees, legal costs and settlement or judgment liabilities from the recognized 
employee organization, arising from any court or administrative action relating to 
the school district's compliance with the section pursuant to Government Code 
section 3546, subdivision (e); 

• Provide the exclusive representative of a public school employee a list of home 
addresses for each employee ofa bargaining unit, regardless of when the .. 
employees cmµmenced employment, and p,'frlodically ~Pdaie and corre9t the list 
to reflect changes of ad.dress, additions for new emPloyees and deletions. of 
former empfoye~s. pmsuant.to Government Code seCti.09- 3546, subdivision (f). 

Claimant's complete, detailed aQegations'are found in the Amendment.to the Test Claim Filing, 
pageS·fiVe through .nine,: reeeived May 15; 2002; ~I' ' . 

Claiihaiit filed .co~ents on th~ cli:8ft the ContillissiO~' ~ysis oi;i Oct() her 31, 2005. The 
substantive cominents will be summarized in the analysi.S below. . .. . . . · 

Departm~nt of F~anc".'.s Poi!ipon 

Oepariment of Finance.filed coinments on August 3, '2001, and July 30, 2002, addressing the 
allegations stated in the·test clliim and subsequent amendment Regarding claimant?s. allegations 
that.the test·clainr1egisfa.tion mandates a variety of activities involving the establisbJ:neiit·8Iid . 
maintenance-of,paytoll·procedures to :account for' deductjng f8.ir share service fees and · 
transmitting those fees to,the employee organization; Department of Finance contendS,that public 
school,employers who did not negotiate and 'implement•organizational security arrangements 
prior to the enactment·of.Stattites;2000, chapter 893 are justified in claiming mandated costs. 
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However, those employers who did negotiate and, implement organiz.atlonal security A 
81Tllllgements prior to the enactment of Statutes 2000, chapter 893 are not justified in making W 
similar claims. for reiptburse~ent. Department .of F~ce argues ~t tho~e employers who did 
negotiate and implf:Jirentstich arrangfll!lents pnofto th~ 2900 ~endmentS "wofild presumably · 
have already eStablished" such payrollj>tot:edures and tho9e eniployers should not ''be · 
re~bursed for costs they voluntarily incUrred." · ·· 

' . ' 

Department ofFinanc:e has similar arguments regarding claimant's allegations on costs incurred 
in complying with. P~~ ~ s regulations in the event a petition to rescind or reinstate an · 
organi:rntio~ security arrangement is filed. 

'-•". ·. 'l· - ' 

Regarding claimant's· allegation that it must draft notices explaining the fee deductions to 
employees paying fair share service fees, Department of Finance argues that no such mandate 
exists. Departi'nent of Finance relies on'CBlifornia Code of Regulations~ title 8, section 32992 
which provides that each employee "requited tei pay an agency fee shail receive written rtotice 
from the exclQ:Sive representative" regarding the fee deduction. : . . ' 

Likewise; respond.µlg to claimant's allegation that it must incur costs in taking the. necessary . 
actions in recovering legal fees from an exelusive representative wider Govenim.ent Code section 
3546, subdivision (e), Department of Finance asserts that the subdivision, by its plai.n'language, . 
does not i.mposi:dmy duties on the -public school employer. . 

'l.·< . j. . • ' . '.· . 

Department of Finance's other comments and arguments will be addressed in the analysis below, 
where pertinent. 8 

8 Claimant argues ihat the Depfirtm.ent of Finance's comments are ''Incompetent" and should be . 
stricken from the record since they do not comply with seCti.ein 1183.02, subdivision (d), of the . 
Commission's reguliitions. That regulation requires written resporules tCi be signed at the end of 
the document, under penalty of perjury by an authorized representative ;of the Sfate agency, with 
the.declaration that it-is true.and complete to the best of the representative!s personal knowledge, 
information, or belief. The claimant contends that the. Department of Finance's response ''is,, 
signed without certification" and the declaration ·a~bed to the. response "simply stipult!-~[ :;i] ·to 
the accuracy of the citations of law in the'teSt Claim." (Claim!lJit'.s comments t_o_drii.ft the 
Commission analysis, page 1-2.) · · .. 

Determining whether a statute or executive order constitutes a reinibtirsable 'stiit~-mand.8.ied. 
program within· the meaning of article XIIrB, section 6 .of the California :constitution is a: pure 
question oflaw. ,(City of Jose, supra, 45:Cal.App.4th atp; 1817.; County: ofSan Diego, supra, 15 
Cal.4th .. atp.: 109). ·Thus, any factual allegations raise4 by a party;,includ.ii:lgcthe Department of . 
Finance, regardiiig how a program is implemented is not relied upon by the Commission at:th~ 
teSt claim phase when recommending whether Bn'.entity is ·entitl~ tCi reimbursement undc:r :~cle 
XIII B, section 6. The Department's response contains comments on whether .. the Com.nnss1on 
should approve .this test claim and is, therefore,'not,stricken from the administrative record. 
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California Conimuiµty Colleges CbanceQor'sOffice Position _ __ 
The Californj.a.Comin~ty C~lleges cruui~ellor;s Office ("Chani;ellor's Office") filed comme.11ts 
regarding this test claim on July 30, 2QO 1. The Chancellor's Office begins by noting that _ 
community colleges are subject to PERB 's jurisdiction. Secondly, looking to the statutes 
regarding organii.a.tional security, the Chancellor's Office believes that ''the provisions of -
Government Code[sections] 3540J and'3546 and the related implenienting regulations in the 
Code of Regulations impose a mandate of specific tasks for community college district the 
Commission." - · 

The Chancellor's Office concludes by Sta.ting that no funds· have been appropriated fof 66'st8 
incurred in p~ffOriiling. these' activities, Bild that none of the proVisions of Government Code 
section 17556 apJily io cori:ri:IJ.Unit)T colleges "complying with the mandate." 

- FINDINGS 

The courts have found that ·article XIII B, section 6, of the California Constitt.rtion9
: reco~ 

the state constitt.rtional restrictions on the powers of local government to tax and spend. 1 "Its 
purpose is to preclude the state from shifting financial responsibilitY for carrying out 
governniental functions to local agencies, which are !ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles ·XIII· A and XIII B 
impose,"11

. A test claim !ftatute-,or C)te~utive .order may impe>se a reimbursable ~te-mandated 
prograni if it or~ers or commandS a l_ocal agency or school, ~~ct to engage in an activity or 
-task. 12 In addition, the ~uired ac1:i~ity Or task must be fillW, constituting. a ''new program," Or it 
must create a "highex; Jev~l of service ... over the previo~ly required level of seM.~e. 13 

The courts -have defined a ''program" subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public serviees, or a 
law that imposes unique requirements on local agencies or· scliool diStri.cts to impleineiit a-state 

9 Artiele XIII B, section 6, subdivision (a); provides: (a) Whenever the Legislature or any State 
agency mandates a new program or higher level, of service oµ any local government, the state 
shall provide a subvention 9ffund!I to reimJ?wse that local government for the costs ofthe - · 
program or increased level of service, except that the Legislature may, but need not, provide a 
subvention of funds for the following mandates: (1) Legislative mandates requested by the local 
agency Sffected. (2) ·Legislation defining a new criine or changing an existing definition of a 
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or -
regulations initiatly implementing legislation enacted prior toJanuary 1, 1975~ 
10 Departmen( of Finance v. Commission. on State Ml:indates (Kern High School Dist.) (2003) 30 
Cal.4th 727, 735. _ -
11 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81 (County ofSan Diego). 
12 Long Beach Unified School Dist. v. State o/California (1990) 225 Cal.App.3d 155, 174. 
13 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878, 
(San Diego Unified School Dist.); Lucia Mar Unified School Dist. v, Honig (1988) 44 Cal.3d 
830, 835 (Lucia Mar). · 
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policy, but does not apply generally t.o all resi.4ents and entities in the state. 14 To determine if the 
program is new or imposes a higher level of seiilii:e, ·tiie test clairil]~gislatitiri iri~ be compared 
With the le~al requirements in effecfimmediately before the enactment of the teSt claim · 

. legislation. s A "higher level of semce" occurs when the new "requirements were intended to 
provide ail. enhanced service to the public."16 · · . · 

Finally, the newly required ~tiyity or increased level of service must impose costs mandated by 
. 17 . . 

the stat€'.~ . , . . . 

The Commission is vested With exclusive authority to adjudicate disputes over the existence of 
state-man.dated .programs witlµn the meaning of at1icle XIII B, secti<?r,i 6. 18 In making its 
decisiow,, the Co.mmission mUst strictly construe article XIII B~ section 6, and n<~t apply it as an . 
"equitable remedy to cure the perceived unfairness resulting from political deCisions on funding 
priorities."19 . · 

Issue 1: Is the test claim legislation subject to article XIIl B, section 6, of the 
. California Constitution? 

Government Code Section 3543.· 

Government Code. section 3543 was.rewri~by Statutes 2000,_.chapter 893. Siatutes2001, 
chapter 805 amended one sentence, as indicated 'by underline below: . 

(a) Public school employees shall have the rigbtto·form, join, and participate in 
the activities of employee orgwniations oftheif own choosing for the purpose of 

. representation on all matters of employer-employee relati.on8. If the excl1lsive 
represeritative·of a' unit provides notification. as specified by subdiVi.sion{a) of 
Section 3546, public school employees who are in a unit for which an exclusive , 
representa,tive has been selected, shall be required,. as a condition of, continued 
employment, to join the recognized employee organization or to pay the 
organization a fair share services fee, a8 required by Section 3546. If a majority 

14 San Diego Unified School Dist., .S.'!Pra, 33 CaL4th .859, 874-87~,(re~ the test set out in 
County o[Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; see also Lucia Mar, supra, 
44 Cal.34_ 830, 835.) . .. . . . . 

. ' 
15 San Diego Unified School Dist.; supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 CalBd 830, 
835. 
16 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878 . 

. 17 CountjJ of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County' of Sonoma .v. . 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections 
17514 and 17556 .. 
18 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17~5 l arid 17552. . . 

. . . . : 

19 County of Sonoma, supr.a, 84 Cal.App.4~ 1265, 1280, cl.ting City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817 (City of San Jose). . 
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.of the members of a bargaining ullit rescind that arrangement, either of the 
following options shall be applicable: · 

(1) The recognized employee organization may petition for the reinstatement of 
the arrangement described in subdivision (a) of Section 3546 pursuant to the 
procedures in paragraph (2) of aubdivision ( d) of Section 3 546. · 

(2) The employees may ii~gotiate either of the two forms of organizatioi1al . 
security described in su6diVision· (i)'ofSection 3540.1. -

. (b) Aity einpfoy~e may at aiiy time present grievances to his' or he! errip~oyer' and ' 
liave sucli 'gnevances adjusted, without the iliter\iention of the exclusive: ' 
represe~iii'.tive,' aS long' aS the adj~tinent is reacliCd prior tO arbitration pursU8nt to' 
Sections 3548:5; 3548".6, 3548.7, and 3548.8 and the adjustment is not·. · ' .· : 
iticonsisteht with'. the terms .of a written agreement then in effect; provided that · 
the public school employer shall not agree to a resolution.oftll.e grieyance witil 
the exclusive representative has rec:eived a copy oftb,e grievance and the proposed 
resolution and has. been given the. opportUnity to file a response. · 

Before the am~i;lment in 2000, pnor law proVi.cfcid: "PubHc school empiotees shD.11 haVe the 
right to fonµ., jdin, ahd parti(:ipate in the actjvities of employee org!Uli.zations o.ftl;i1::i,r_9_V11J. 
choosmg fot the P.~o.~e'of ~esei:J.tatjoii on all matters of emplo~er~piqyee relatj,!;)_#s:. Public 
school employe~ slla\l 'Slsq J:i!t:y~ t}ie ·rigl>.t to refuse to Join or piµticipate .in' the @.tj~ties of 
employee orglf:liliitioris an4 Sl@.l. have the right to represent theilµlelyes individ~y in their 
employment rela"tions With 'the public school employer, except that once the empfoyees in an 
appropriate unit haVe _$¢l#srted an. ex¢lusive repre~entatiye arid it h8s been r~~ pursuant to 
Section 3544.f·or cehip.ed p~t to SeCti.oi:i 3544.7, no. l:lrnployee'iri. iliat unit may ili¢ and 
negotiate with the piiblic.s91:J.qqr_ei;nployer." C~p.t rub~~ion {b) is identical to prior law. . .. ' . . ,, . ·~· .\ ' ·. . . 

In order to be subject to :article XIII B, section 6, ofthe California Constitution, the test claim 
legislation must impose astate-mandated·activity on a-local agency or school district,20 ,Courts 
have adopted a "strict construction" interpretation of article XIII .B, section 6.21 Consistent with 
this narrow interpretation, the, ~erm "mandate" has been construed according to its commonly 
understood meaning as an ~icirder" or "command. •!22 ·Thus, the test claim legislation must require 
a local government entity0to perform an activity in order to fall within the scope ofarticleXIII B, 
section 6. . _ -

According to the well-settled rules of Statutory c6ristruction, an exlimination of a statute claimed 
to constitute a reimbursable state inanda.u; begins ~ftb the plain lan~ge bf the Sta~, and 
''where the language is clear,there is no room for interpretation."23 Where the Legislature·has 
not found :it appropriate to include express requirements in :a statute, it is inappropriate for a court 

,;.,';, I .• :. 

2° Kern High Sc,,;,ol D.ist.;1supr(J, 30 Qal..4th 727, 740. 
21 CityofSanJose,supra;45Cal.App.4th1802, 1816-17. 
22 Long Beach Unified SchoolDist.,-~pra,"225 Cal.App.3d 155, 174. 

A 23 City of Merced v. State of California (1984) 153 Cal.App.3d 777. 
WI 
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to write such reqUirements into the statute.24 The courts have noted that "[w]e cannot ... read a 
mandate into· language which is plainly discretionary .'.25 - -: '· . -- · -

Beginning with the plain language. of section 3543, subdivision (a), there is no activity imposed 
on the public school employer. While public school employees ~~shall be required" to either join 
the employee organiV1tion selected by the unit as exclusive representative or to pay such -
?rgani:-etion a service fee, there is nothing in the lan~ge~ofseqtioi;i 3543, s,u\:>d,ivisic;>n (a), 
lDlposmg upon the public school employer the obligation. ·ti?, perf?rm any activities. . 

Government Code;!'ec:?on 3543, subdivision (a), i1Y its plain language, fails:toimpose any 
activities on school ~cts. S~cin, 354~, subdivision (b), coniains' the s~e 18P:gua.gefound in 
former sectiq~)543 811~ t}ierefor~ is not new, nor does the plain lan~ge of su~qivisiori (b) -
impose any duties up()n school,districts. Awor!fingly, the Commisi;j9n fin~ that Government 
C0<le section 3543 is nQt subject to article XIII B, sectior;t 6, of the California Constitution. .. ; - . - ' - . . ;. - ..... :: 

Goyernment.Code Section 3546.3:. 

Govermrient Code iiection 3546.3 was added by Statutes 1Q8Q, chap~·1n6, as follows: 

N<;>~thstandiJ:J,~ subdivision (i) of Secti~n 3540.1, Sectjon 3546, or any other 
pfoVisiop. ofthf~.clJapter, any empl9yee who is a mem):>er of11:reUgioiis b()dy 
w~ol)ejniditioniµ te.netS or teachings incJude objections tojoini#.g"or fui,ancially 
supJ>P~g ~ploy~e9rg~ti9~ shall not be required tpj°i~ maw,~ · 
m,embefs~p m,. or fi.rianc~filly' !!iJ,pPQi;t ariy employee ()rgepiz~~oµ as' a condition. 
of eIIJ.pl9yriJ.ent; except ~t Such eniployee may be I'C14Uifed,.iii lieµ of a'sezyice 
: f,e,e. to paf 81JII¥1 eq~· ti? shqp. service fefeitli~ to a nq'~limQll§, .poajl;lbor -
'c>rg~tion, c¥zitable fuh,d exempt froi;ii Wqiti~n i,md~ ~egiori,,~QJ(c)(3) of 
Title 26 of ~e Iri~mal Reveiiile. G9de, clmsen by 11uch, ~plci}'!l,~ · fr9m a list of flt 
least three such funds, designated in the' organizationitl !lec'uri.fy ei'liingeri>.ent, or if 
the arrangement fails to designate such funds, then to any'such fund chosen by the 
·employee. Either the employee organization or the public school employer may 
-require that proof of such payments be made on an annual basis .to the public 
school employer as a condition of continued exemption .from 1the requirement of 
financial support to,the recogclzed emplOyee organization.;: .If such employee who 
holds conscientious objections pursuant to this section requests:the.employee · -
organization to use the grievance procedure or arbitration procedure on the 

'emj.),lpyee's "¥.£'·the .~mpl9yee orgaajp1tion,i~,f!~th<;>rized to rharge the ·_-
- empl9yee for the reasQ1J.8ble cost of ~iµg su_ch. proced~e. . . - _ . -

~ . ' I '~ ' . ' . ' ·' 

Claimant asserts that section 3546.3 requires school districts tO establish and maintain 
. procedures for determining.which employees may claim: a conscientious objectio~ establish-_

procedures to ensure that fair share service fee deductions are not made from the wages of those 
-employees claiming such objections, and to establish procedures to en;rure, .!it least llµIlually, that 
those employees are making payments to· charitable organizations in lieu of service fee 
deductions. Claimant asserts that if section 3546.3 wa5'detemiined tO not impcise anf state-

'•·,•I 

24 Whitcomb Hotel, Inc. v. California Employment Commission (1944) 24 Cal.App.2d 753,.757~ 
25 City of San Jose, supra, 45 Cal.App.4th 1802, 1816. 
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mandated activities on school districts, then it must also bi;: interpreted that "there is no 
requirement for religious objectors to pay.any sum of money to either their employee 

· organization or the specified alternative approved,organiz.ations. ,.z6 
. . . · 

Department qf Finance, iri its Augtist 3; 2001 eo!nnients, atgues that scho~l ~strictS t.llai . 
negotiated and iniplemented organiz.ational' securify arrangenients prior to the enactment of the 

· 2000 amendments are not justified in claiming mandated costs, but that school districts that did 
not negotiate such arrangements are justified in claiming mandated ppBt!I· Departm~t of 
Finance's position is grounded in the dis~retionary nature of the collective, b.arg~g pr9ces.!), 
and that errmloyers ~lJ.o ~egotiated orgamz8.ti,~~ security ~~eni~ntJ!pri~r,to the enactment 
of the 2000 amendrrients should riot "be reiiri.butsed for costs they voluntarilfipcilired_.'.z7 

• • J. • • ' •• ' 

For.the reasons below, the Commission finds that Government Code section 3546.3 is not . 
subject to.article XIIlB, section 6, of the California Cpnstitution because section3546.3 does not 
impose any state-mandated activities on Sc:hool districts. 

In order to be aubject to article XIIi"B, section 6, of the CBlifornia Constitution, the test clli.irii 
legislation must impose a· state-mandated. activitY on ii, locai agency or school dlsti'i.ct. 28 Courts 
have adopted a "strict construction" interpretation of article XIII :B, section··6. 29

· Co.nSistent With 
this narrow interpretation, the term "mandate" has been coD:Strued·aceoi:dlng to itS conmiorily 
understood i:neaning as an "order'' or "command."30 Thus; the. testclaini legislation must require 
a local government entity to perfonn an activity in qrder fo fall-within the.scope of article XIIlB, 
section 6. · 

According to the Well-settled rules ofstatut6'ry oonstruction, an exariiinatiori: ofa statute claimed 
to constitiite a ieinibursable state mandate begfus With the plain language of the statute, and 
"where the language is clear there is no room for interpretation."31 Where the Legislature has 
not fol.!Dd it appropriate to include express requirements iµ. a statute, it is inappropriate·for a court 
to write su~hrequirements into the statute.32 The courts have noted that "[w]e cannot .• ; read a 
mandate into language which is plainlydiscretionary.'.33 

1 ·. ,, · : '· 

Just as discilssed above' regarding Government Code section 3543, the plaiii'langliage 'of 
Government Code section 3546.3 is also discretionary. Section 3546.3 states only that an. 
employee holding a consCientiouS objection to joining or fiiui.ncially supporting an employee 
organiz.ation "niciy be required" to make payfuents to ii. nonreligiou8, norilabor, charitable 
organizatioti'in'lieu ofpaymga fair share serVice fee to such organization. (Emphasis added). 

.. ,, - .... . .... 

26 Claimant's comments to draftthe:Commission analysis, page 3. 
27 Department ofFm'ance, Augtist 3; 2001 Comments, page 3. 
28 Kern High School Disf., supra, 30 Cal.4th 727, 740. 
29 . 

City of San Jose, supra, 45 Cal.App.4th 1802, 1816-17. · 
30 Long Beach Unified School Dist .. , supra, 225 Cal.App.3d 155, 174. 
31 City of Merced, supra, l 53 Cal.App.3d 777. 
32 Whitcomb Hotel, Inc., supra •. 24 Cal.App,2d 753, 757'," 
33 City of sdn Jose, supra, 45 Cal.App.4th 1802, 1816; 
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Section 3546.3 does not impose.any obligation on school districts. Section 3546.3 provides that a, 
"[e]ither the employee organiZBtion or the public ·school employer may require that proof of such W 
payments be made on an annual basis."·{Emphasis·added). Section 3546.3, by its plain meaning, 
does not n:quire or .command school districts t~ p¢qrm an activity. Accordingly, the 
Colillllission finds tlu!.t Government Code section 3546.3 is not subject to article XIII B, section 
6, of the California Constitution. · · 

Remaining Test Claim Le@lation: 

In ord~ fot th~ ri:di~f_ning t~~ cl.aim legislatiQn. to b~ su}>jem: to. article XIII :e., ~ection 6 of the 
·California Co~ajpQn,~e.le~sl~on.must co~tri.~ a.''Jliogram.'.' Governmen(Code section 
· 3546 provides, iil pan; that ''the employer shall deduct the amount of the faii share service fee 
authorized by this section :frOm the wages and salary·ofthe employee and pay that amount to the 
employee organization," and that "[t]he employer of a public school employee shall provide the 
exclusive representative of a public employee With the home address of each member of a 
barg~ unit, ... " Galifomia Code of~e~atjons, tit}e 8, sections 34030 anQ.34055 require 
that a sc~ool distri?t e~plqyer file an alphabetical list contaj,J]irig the names and job titles or 
classification~ of the persons, e~:P,loyed iIJ..the ~t Within 2.0. days after a petition is filed to 
rescinq or reinstate an org~tipnal security arrangement. . · . 

1n·county of Los :Angeles v. Sta'te of California, the California Supreme CoUrt defined the word 
"program" Within the meaning'ofaiti.CleXIIl B, section 6 as oiie that c!irrie·s out the 
governmental function of providing a service to the public, or laws which, to implement a state 
polixy, im]J9Se ~qul;l.requirements on local,governmeJ'.!.tS and do not apply generally to all 
residents and entities in the state. 34 The coUrt has held. tluit only one of these findings is 
necessary. 35 · ·· · 

Department of Finance asserts thatGoverninent Code section 3546, subdivision (a),'as it relates· 
to rebates and reductions to the fair share service fee do not constitute a program because if 
neither· provides a service to the public nor qualifies ail •a ·function uniqu.e to goveminental -
entities. Depai;tµlent of Finance cl~ that th~ United.States Supreme CoUrt's holqmg in 
Communication Workers v. Beck (1988) 487 U.S. 735, which adch:esses fair share,service fees, 
applies to bo~ private and public employe,es. The C.owt in Bei;:k in~rpreted and ~pplied the. ·. 
provisions ofthe Natioi:µtl Labor Relations Act (NI.RA). However, the NLRA by its own terms 
expressly excludes public employees frc:im its c9verage. Section2, sµbdlvision (2), of the NLRA 
(29 U.S.C. § i 52(2)) provides, fu pertlli.~nt part, that '.'[t]he term •·employer' ... shall not · 
include ... any State or political subdivision thereof ... " Furthenno~, section 2, subdivision (3), 
of the NLRA (29 U.S.C. §.152(3)) provides that "(t]he term 'employee' . ; . shall not include any 
individual employed ... by any ... person who is not an employer as-11,erein defined."

36 

34 County of Los Angeles, supra, 43 Cal.3d at.page 56. 
35 Carmel Valley Fire Protection Dist. v .. State of California (1987) 190 Cal.App.3d 521, 537. 

36 See Carmen v. San Francisco Unified School District (1997) 982 F.Supp.·1396, 1409 
(concluding that "school districts are considered 'political subdivisio:ns'. of the State of California 
within the meaning of29 U.S.C. § 152(2), and therefore are exempt from coverage under the 

NLRA''). 
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The Commission finds that Government Code section 3546 and California Code-of Regulations, 
title 8, sections 34030 and 34055, impose, a program within the meaning of article XIII B, 
section 6 of the California Constitution under the ·second ~-to the extent the test claim 
legislation requires, school districts to· engage in administrative activities solely applicable to -
public schootadministra.tion .. The test claim legislation imposes unique requirements_ upon 
school districtS that do not apply generally to all residents and entities of the state. 

Accordingly, the Conintlssion :fiiids that the remaining' test ctiilin legiS}ation oo~tU~es a 
• .'' , • • -"' •' • "', ' ' '. '\ "'.''' •• I l ;,\ 

"program" and, 'thu8, may be subject to subvention p~ila:nt to article XIII B, sec:t~i'Cln 6 of the 
- California Constitu:tlon-ifthe legisiatioli'iilso imposes a n'ew progtam or higher l~yel o(_~!'fVi,ce, 

and costs mandated by the state. - ' -. '' 

Issue 2: Does the remainblg te8t clahil _le~~tio~. ~p9se a new prQgra~ ~rJ1igber 
l~e,of lienric.~ on ,:c:~~o-~ diilttjft&·w~~~)~~ meariiitgof,~_~cle ~ ~' 
s_~Ctj~_il ~ of the Clilif~mia C,onsti~tio'il, li)il'.J impose "~~~~ ma~~llt~~,!JY the 
state" within the meaniµg 'of.Go:Ven:i~~ilt Code sections 1751~ and 1'?5,56? 

' : ' ·' : ' ' ' . ' ~ . ; - . I . 

Test claim legislation imposes a new prognim or higher level of service within an e:ip.sting 
program when it compels a- local agency" or school ~sµict to perfonn activities not prev~ously 
required.37 -The 'c6hrt8 h8ve de:tiHed a "higher 'level of serVi,ce;; in corijunctioµ witlt the phrase 
"new program" to"give the subventign reqillreinen.t ()f aiticl~ XIII B, section c51I1_e8nilig. . 
Accordingly; "it is app~nt that the :SUbvehtion reqtilremeht foi: increased oi hjgher level of 
service is directed to state-mandated increases in the services provided by local agencies in 
existing programs. "38 A statute or .. executive order imposes ·a reimbursable "higher level of 
service" wheri the statute or executive order; as compared: to the leg&l requirements' in effect 
immediately before the eDa.ctment of the test·clainiJe~lation, increases the actual level of 
governmental• service provided in the existing program.39 -. - . -· · . _ 

Government Code ;Section 3546: · .. · -_ 
' ' 

Government Code s,ection 3546, as enacted by Stanrt.es 2000, chapter 893, and amended by 
Statutes 2~01._ ~!6~ 8os,40 follq~~: . · : . . .. 

(a) Notwithstanding any other provision of.law, upon receiving notice from,the 
exclusive representative of a,pu'blic school employee who is in a unit for which .an 
exclusive representative.has been selected pursuantto this chapter,, the employer 
shall deducu>,e amount of the fair share servicefee authorized-by this section' 
from the wages and salary of the employee and pay that amount to.the employee 
organi!,~tion._ ~~~~~r, ~e ~wl~~o~~e !!~· ~ ~ ro~tif?I:tfrf::P9R:tin~~. -
employment, .be ~q~ed either to JOID the :r;ecogruzed employe.!l !)rgamzation or 

. . . : ·: r. , . . . ... : ,_ • - . .>·. . .· . ~ 

37 Lucia Mar U~i.fied School Dist., supra, 44 Cal:3d 830, 836. 
38 County of Lbs Angeles, 'supra~ 43' caI.3d 46, 56; :San Diego 'Unified School District, ·~~pra, 33 
Cal 4th 859 874 ,. ····: ' - - .-.... -. - ' ' -· ,•,'_: ' ' -:·. - ' .. ,,,. - .-. ; . . . 
39 San Diego Unified Schop/ Dist., supra, 33. Cal.4th 859, 878; L~cia Mar, supra, 44 Cal.3d 830, 
83 5, - -' '. ,., - , ' , , I " ' • : ._- • '' • ,' - ·• , ., e 40 Reworded sµ~~visic;ip(a), anc:I added subdi~si~~,c~) ~-d (f). · 
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pay :the fair share service. fee; . The amount of the fee shall not exceed the dues 
thatare payable by members of the employee organization, and shall cover the 
cost of negotiation, contract administration, and other·activities of the employee 
-organization that are germane to its functions as the exclusive bargaining · 
representative. Agency.fee payers shall have the right; pursuant to regulations 
adopted by the Public Employment Relations Board, to receive a rebate or fee 
reduction upon ~quest, .of that portion of their fee that is not devoted .to the cost 
of ri~ggtj~ti.ons, cq~traCt a,dministratioll,'l!fili other activiti~s of the ewJ>•9yee 

· ·org~iz~tj.on tJ:iat are germane to' its function as the excl\isive bargainiiig 
representative. 

(b~}~e -~·sts ~ve;e1.~ by th~,f~ )ffl9:~.mii;. s~tiC>~~y,inc~~e, but shall not 
n~s~y~,e_~~teiit9, ~e ~i;t.0J:J:9.\>\:fy~g.~P:Y,1~~s;d~1~~to fom.er 

. C?~!~C?~,ve b~rm1i:ig negq~a~.ops ¥,4 ~n~t_a4w1m~~o11, or t? ~e9~ for .the 
rqJre~C1llt# ~mpl9,}'.e.es advan~ges Hl \V~~~ l;i,QW:~. ~other condiµons,pf · 
einpfo}lmcmfin addition to those seemed through meeting arid negotiatiD.g with 
the· employer. - . 

(c),'l~e ~ang~e~t described il;i_stibdivi.sion(afshall~ ll.i.effe'~t\mless it is 
'resciJid,#1 purSwuJ.~ t~ subdivision{d). ·The etµP,~oyer shall remain ne~, .. and , 
shall riot p&rticipate iµ any elecifon 'conducted_ under .¢is. section unless· required 
to do S() 1:lY the board. · 

(d)(l) The arrangement described in subdivision (a) may. be rescinded by a . 
majority vote .of all the employees ·in the negotiating unit subject to that 
arrangement, if a request for a vote is supported by a petition containing.,30 
percent of the employees in the negotiating unit,· the signatuJ:es are obtained in one 
academic ye~. There shall not be more than one vote tak:en,during the.tenµ of 
any collective bargaining agreement in effect on or after January i·, 2001. · 

(2) If the iirrangemerit described hi subdivision (a) i~ n1~cip.~~ purs1;~~t t'q _
paragraph (1), a majority of all employees in the negotiating unit may request that 
the arrangement be reinstated. That request shall be submitted to the board along 
with'a petition containing the signatures of at least 30 percenH>:fthe employees hi 
the negotiating unit The vote shall be conducted at the worksite by secret ballot, 
and ~l be conducted no sooner._than one year after the rescission of the 
arrangement under this subdivision. 

. t"'!'' , .·1·- - ' . . ,·;;" . . ··!i ·,· .· . . . 

(3) If th,e-~oard. ~9~e:ffiines thaf tb,~-~J>P.I'!>~ate n~q~ of sifWtLture~ hav~. ~een 
collected, 1t shall conduct the vote to rescind or relllState m a manner that 1t shall 
prescribe in accordance with this subdivision. 

( 4) The cost of conducting an election under this subdivision to reinstate 'the 
organizational ~~~ty a.rr~gei:pent shall be borne by the peltitj_pning party and 
the cost of conducting an election to rescind the arrangement shall be bomecby the 
board. -

(e) the recognized employee organiwtl~n shall indemnify and bold the public 
school employer harmless against any reasonable legal fees, legal costs, and 
settlement or judgment liability arising from any court cir acµniriimative action 
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relating to the school district's compliance with this section. The recognized 
employee orgariization ·shall have the exclusive right to determine whether any 
such action or proceeding shall or shall not be compromised, resisted, defended, 
tried, or appealed. This indemnification.and hold harmless duty shall not apply to 
aetions rel~ to compliaµce withth~~ section brought by the:exclustve ' 
representative of district e~ployees ag• the publi~ ~?hool empl9ye~: .. 

' . ' . . - -

(f) The employer of a public school employee shall provide the exclusive · 
representative ofa public employee with the home.addres~ of each member of a 
bargaining unit, regardless of when that employee commences employment, so 
that the exclusive representative can comply with the notification requirements set 
forth.by the United States Supreme Court in Chicago Teachers Union v. Hudson 
(198.6) 89 L.Ed. 2d 232. (Emphasis added.) · 

The test claim allegations regarding Government cOde section 3546 will be analyzed in ·order of 
subdivision below. · 

Government Code Seciioii 3546. Subdivision fa):"' 
, :··~n·:-:; ,-,. : .. - . . . ,. 

Claimant alleges that subdivision (a) of Government Code section 3546 constitutes a 
reimbwsable ~t,e mandate in.two respects by requiring school districts to (1) establish, 
im.plen;i~nt ~~ an..d up~te payroll procedures to. determine,those employees from. whose 
paychec~ servic~ fees!must be de<iuµted, and to make such deductions and-transmitthose fees to 
the employee organizati_on;,{2) "agjust payroll withholdings for;rebates or withholding 
reductions" pursuant to the rebate or fee reduction provision of subdivision (a); and (3) provide 
notice to employees explaining the payroll deduction f~r the flli! sl:µlre service fees. 

• ," i • ' • ' ::· : I• • - ~ t ' ' 

Department of Finance agrees that subdivision (a) requires school districts to deduct service fees 
from the wages of its employees, and then transmit those fees to tl;i_e ~ploy~e prgllllizErtion. 
However, Dep'artmeiit of Finance al~o argu.~s that those s~~ool distnctii f¥~ 4!4 establl'* 
organiz.ational seclirity arrangements prior tO the e~tm.ent of th.~ (e.~ .~lai,lnJ¢gj.slation ~ not 
justified in'claiirlliig any rilaildated coStS because tiiose'distrlcts voi.ii,nllii!lfCbose to incw.such 
costs, and so nothing new is mandated iipon them: bf the test claim i~ii~ati9~. J'he Cqminissioti 
disagrees. ) Gov~ent Code section 17S65 cieafly pri:i~des tJW: . "If a: Iri'cal ageriqy ~r a school 
district, at its option. has been incurring costs which are subseq\iently nian:dated by the'S'tate, the 
state shall reimburse the local agency or school district for those costs.incurred·after the 
operativedateofthemandate!' ·' ''':: · 

Department of Fin&lce' illso argues that the rebate and fee reductiotqiroYi$ic11f iJJ.ip~s~~ no:. 
activities on schciol-;disi:ricts. D6P8rtment ofFll:iii.nce a5serts'tiifit PERB' s regµlatioD;li' sq~y 
place the burden of isSUing fee rebates to employees on the employee orgammtion. '' ' 

' . 
Under pnor law, a school district could voluntarily enter into organizational security 
arrangements with an employee organiz.ation. Organiz.ational security has been within the scope 
of representation since the EERA' s enactment. 41 'This results in a Q.µty upon the school. ~ct to 

41 Former Government Code section 3546 (add~d by StatS. 1975, ch. 961 1 and r~pealed by Stats. 
2000, ch. 893); Gov. Code~§ 3540.1, subd. (i) (as amended by Stats. 2000, ch. 893); 
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·meet and negotiate in good faith with the exclusive representative upon request.42 ~Prior to the A 
2000 amendments, the BERA, while imposing a duty to bargain, did not compel the parties to W 
reach agreement on.organizational ·security. Thus, any· agreement ultimately reached through the 
bargaining process was entered into voluntarily by both sides. 

Government Code ~eetion~3546, subdi~isJon (a);·reqtiiles what Y,as on()e voluntary .. 
Section 3546, subdivision (a), bypasses'the discretion of a school disttict, and instead compels 
the district to institute .. an organizational security arrangement ''upon receiving notice from the 
exclusive representatiye," This new requirement that school districts shall implement 
organizational security arrangements requires School districts to make service fee deductions 
from the wages of employees; and consequently transmit those fees to the employee . . . 
organization. Such fee deductions and payments to the employee organization werenever 
required immediately preceding the enactment of the test claim legislation; and•thus impose a 
new program or higher.level Qfservice on schqol districts. . . . 

In addition, under prior law, certificated and classified employees could pay the•sei-vice fees 
directly to the certificated orrecogniz.ed employee organization in" lieu of having the school 
district deduct the service fees from the employee's salary or wage· order'.43 Claiffiant argues that 
Government Code section 3546;·silbdivision (a), expressly states that its terms apply 
''notwithStanding· any other provision of law." Thus, claimant argues that the employee's right to 
pay the service fee directly to the employee organization is' "nullified;"· Claimant contends the 
school districts are now required to make the service fee deductions fronflhe wages of all 
employees thatwork in a:unitfor which an exclusive representative has beeirselected arid 
transmit those fees to the employee organization, 44 

· · · · . 

The Coi:nmission agrees with;~Iaimant. ·Government Code section 3546, subdivision (a), states 
the following: 

NotwitJis.tdnding Cl,Try other provision. of law, upon receiving notice from, the 
exclusive repff,~i;:Iitativ~ Qf a publip school employee who is in a unit for which an 

· . exclusive rep~e's~J:i~µyc: h!lll ,\>e,ei?)eiected pursuantto this.~hapter, the eIQployer 
s¥11 deduct ~e a:i;noUn.t of tll,e fail- shar.e "servic~. fee authorized by this section 
from the wages. arid salary of tP,e 'employee. and pay that amount to the. ~mployee 

. ,,, . tl '· ~has" added) . . . . prgtlillZB on. . . R 1s .. .· ·. · . 

. The phrase. ~notwithStanding any other provision oflaw'' has expressly been interpreted by the 
cotirts as "an express legislative intent to have the specific statute control despite the existence of 

· other law whi,~h iWght ofu,erwise govern." 45 Thu.a, any other p~ovision of law that is contrary or 
inconsistent With the statrite, "is subordinated to the latter provision" containing the 
"notWi.~dirig" ~~e.46 b1 this case, the sections in the Education Code allowing the 

'. 
42 Government Code section 3543,.3, 
43 Education Code sections 45061, 45168, 87834, and 88167. 
44 Cl~t's response to draft the Commission analysis, page 4. · 
45 People v. Tillfrfan (f 999) 73 Cal.App.4th 771., 784-785. 
46 Id. at page 786. · 
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emplOyee to directly pay the service fee to the employee organization is inconsistent with the test 
claim statute that requires, without exception, the employer to deduct the.service fee from the 
wages of the employee that works in a unit for which an exclusive representative :has been 
selected. Accordingly, the Commission finds that GovermnentCode section 3456, subdivision 
(a), imposes a new program or higher level of service by requiring school districts to make. 
service fee deductions from the wages of all certificated and classified employees that work in a. 
unit for which an exclusive representative has been selected, and transmit those fees to the 
employee organization. 

However, in order to be subject to the subvention requirement of article XIII B, section 6, of the 
California Constitution, the test claim lefilslation must also impose upon a local agency or school 
district "costs mandated by the state." Government Code section 17514 defines "costs mandated 
by the state"' to mean "any increased costs which a local agency or school district is required to 
. " mcur ... 

Government Code section 17556 lists several exceptions which preclude the Commission from 
finding costs mandated by the state. Specifically, "The commission shall not find costs 
mandated by the state, as defined in Section 17514, in any claim submitted by a local agency or · 
school district, if, after a hearing, the commission finds that: ... (d) The local agency or school 
. district has the authority to levy service charges, fees, or assessments sufficient to pay for the 
mandated program or increased level of service." 

Pursuant to Education Code sections 45061and87834, K-14 school districts retain the authority 
to levy the charges necessary to cover any coSts incurred in making service fee deductions from 
the wages of certificated employees choosing not to join the employee organization. Education 
Code section 45061 applies to elementary and secondary districts, while Education Code section 
87834 is for community colleges. Education Code section 45061 follows: 

The governing board of each school district when draWing an order for the salary or 
wage payment due to a certificated employee of the district shall, with or without 
charge, reduce the order for the payment of service fees to the certified or recognized 
organization as required by an organizational security arrangement between the 
exclusive representative and a public school employer as provided under Chapter 10.7 
(commencing with Section 3540) of Division 4 of Title 1 of the Government Code. 
However, the organizational security arrangement shall provide that any employee 
may pay service fees directly to the certified or recognized employee organization in 
lieu ofhaving such service fees deducted from the salary or wage order. 

If the employees of a district do not authorize the board to. make a deduction to pay 
their pro rata share of the costs of making deductions for the payment of service fees 
.to the certified or recognized organization, the board shall deduct from the amount 
transmitted to the organization on whose account the payments were deducted the 
actual costs, if any,. of making the deduction. No charge shall exceed the actual cost 
to the district of the deduction. These actual costs shall be determined by the board 
and shall include startup and ongoing costs. 

· Education Code section 87834 is nearly identical, the only difference being that section 87834 
substitutes the words "community college district" for the words "school district" in the first e sentence of section 45061. As is evident from the plain language of sections 45061 and 87834, 
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school districts may deduct service fees from the wages of certificated employees "with or 
without charge." (Emphasis added). 

The language of Government Cede section 17556, subdivision (d), is clear and unambiguous. In 
Connell v. Superior Court (1997) 59 Cal.App.4th.382, 401, the cow:t found that "the plain 
language of the statute precludes reimbursement where the local agency has the authority, i.e., 
the right or the power, to levy fees sufficient to cover the costs of the state-mandated program." 
In making such a determination, the court explicitly rejected the argument that the term . 
"authority" should be construed as meaning "a practical ability in light of surrounding economic 
circumstances. "47 Accordingly, the focus is not whether a local agency or school district chooses 
to exercise an authority to levy service charges or fees, but rather whether such authority exiSts at 
all. Section 17556, subdivision (d), explicitly declares that if the local agency or school district 
"has the authority" to assess fees, then the commission shall be precluded from finding "costs 
mandated by the state." Here, school districts do possess such authority. 

According to the Education Code sections, ''No charge shall exceed the actual cost to the district 
of the deduction," but the costs for which the governing board is authorized to assess charges · 
"shall be determined by the board and shall include startup and ongoing costs." Thus, the school 
district may assess charges for costs it must incur in establishing, maintaining, and adjusting its 
service fee deduction procedures, in addition to transmitting those fees to the employee 
organization. 

Education Code sections 45061 and 87834 provide school districts with ''the authority to levy 
service charges, fees, or assessments sufficient to pay for the mandated program," within the 
meaning of Government Code section 17556, subdivision (d). Accordingly, the Commission 

I . finds that Government Code section 3546, subdivision (a), does npt constitute a reimbursable 
state mandate because the test claim legislation does not impose "costs mandated by the state" as 
to activities regarding certificated employees. 

This same fee authority does not apply for classified employees. Subdivision (b) of both· 
Education Code sections 45168 and 88167 (for K-12 districts and community college districts, 
respectively), provide: 

The governing board of each [ ] district, when drawing ail order for the salary or 
wage payment due to a classified employee of the district may, without charge, 
reduce the order ... for the payment of service fees to the certified or recognized 
organization as required in an organizational security arrangement between the 
exclusive representative and a [ ] district employer as provided under. Chapter 
10. 7 (commencing with Section 3 540) of Division 4 of Title 1 of the Government 
Code. [Emphasis added.] 

Thus the Commission finds that Government Code section 3546, subdivision (a) imposes a new , . 
program or higher level of service upon school di$cts within the meaning of article XIII B, 
section 6 of the California Constitution, and imposes costs mandated by the state pursuant to 
Govenunent Code section 17514, for the following .new activity: 

47 Ibid. 
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• Upon receiving notice from the exclusive representative of a classified public school 
employee who is in a unit for which an exclusive representative has been selected, the 
employer shall deduct the amount of the fair share service fee authorized by this section . 
from the wages and salary of the employee· and pay that amount to the employee 
organization. 

This activity does n()t"applyfor .certificated employees; fee.authority is aviillable pursuant to 
Education Code sectldris 45061 'Sn:d §783-4'.· . ' . 

• + ., •• ~}. • 

Cl~t further alleges that Government Code.section 3546, subdivision (a), requires school 
districts to•make payroll adjustments for service fee deductions to account for fee· reductions or 
rebates to which the fee-paying employees may become entitled; Claimant alleges that this 
activity is mandated since school districts are required to: report accurate payroll information to 
their employees and the state and federal governments.48 

Government Code section 3546, subdivision (a), recogniz.es the right of employees paying fair 
share. s~ce fee~ ·~ ;rec~ive a reba~ or fee reduction 1:1PC>I1 re;quest, of that portion of tp.eir fee" 
deterinin~ fo be berond ihe.permiss~ble ~~pe ()fthe etjiployee organization's role as exclusive 
bargailiirig representative. To· iinplem~ht ttiese PJ:~Y!Sl<>ns, PERB regu1a.tions ~quir~ the 
exclusive representative to provide aririWil 'notiee to nonmembers that are required to pay the fair 
share service fee of the amount of the service fee' deduction and the calcwation used to arrive at 
the amo\lllt of;the fee.49 Ifthe employee,disagrees withtbe'amount of the service fee deduction, 
the employee may·file an agency fee objection and ·the exclusive representative is required to 
administer an agency fee appeal procedure.~o, The Commission finds that· the requirement · 
imposed by Government Codesection3546,subdivision (a), on school'districts·to deduct the 
correct amount from the wages of the employee after receiving notice from the exclusive 
rw.resentativ~ of the a,mount, fipp~es »'hen th!= agency f~ objectioll: is resolved and it.is 
determit\ed ili.at_ the ~ployee is 'entitled to a reductj~ii of'future agency fe.e ded~tic>ns. 

But there is.no mandate in the statutes· or 111gu1ations plead by the claimant requiring the school 
district to make payroll adjustments for rebates. Rather; any rebates are paid by the exClusive 
representative. ··Under PERB regu1ations; once an agency-fee objection is filed, the exclusive· -
representative is required to hold, any diiiputed agency fees in- an escrow account for the duration 
ofthe·dispute.51 Escrowed agency fees· that are being:challenged shall not be released-until after 
there is a· mutual agreement between the agencyfee objector and the exclusive re:pres.entative, or . 
an impartial decisionmak.er has made a decision.52 Interest at the prevailing:rate shall be paid by 
the exclusive representative on all rebated fees. 53 

48
. Claim.ant's response to draft the Commission analysis, page 5. 

49 California Code of Regulations, titi~'s, section 32992;;sribdivision (a). 

so California Code ofRegitlatiollS, title 8, s~on 32994. 
51 Califonila Code ofRegu1atlons:·title 8, section 32995, subdiVision (a). 
52 California Code ofRegu1ations, title. 8, section ~2995, subdivision (b) .. 

• • T ' '-,\ 

53 California Code of Regulations, title 8, section 32995, subdivisfon (c);, 
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Finally, claimant requests reimbursement to "draft, approve, and distribute an appropriate and 
neutral notice to existing nonmember employees and new employees which explains the 
additional payroll deduction for 'fair share service fees'.for nonmember employees of an 
employee organization." Claimant argues that these activities are "implicit in the legislation" 
and are necessary since the employer is responsible for changes to emp!Oyee payroll amounts. 
Claimant. asserts this a.ctjvity is required since there is no statutory requirement for the exclusive 
representative to provide such notices tO employees aboi,rt thes~payroll adju~ents. 54 Neither 
Government.Code section 3546, nor the PERE regulations, require sChool distiiCts to provide 
notice to its employees regarding the service fee deduction., ff this test claim is approved; · 
however, the Commission·can·considerclaimant's request at the parameters and guidelines stage 
and determine whether the requested activities are a.reasonable method of camplying with the 
mandate·to deduct the fair share service· fee in an amount authorized by Government Code 
section 3546.55 

· · , . 

Government Code Section 3546 .. Subdivisions (b) through {e): 

Government Code ·section 3546, S1ibdiv1si~n· ·(1>), describes tlie permis~ible c~iits tc)wards which 
an employee 01;g~z.ation m.ily apply the faii;_sP.m-e serYiC(l fees. Nothlng in the language ·of 
sub<fivision (b ), ili,lposes apy activities_ uppn se~ool <#,~cts; · · ' 

Subdivision ( c) provides that the "employer ·shall remain neutral, and shall not participate in any 
election conducted under this section•:unless required to do so.by. the board." Claimant alleges 
that subdivision ( c) requires the· public schooLemployer to ;supply "administrative support"· as 
required by PERE. 56 However, PERB ·has not enacted any rules. or regulations requiring. a school 
district's participation in an organizational· security election.~7 · Therefore, subdivision (c}does 
not impose any required activitj,es on school districts. ·, · · · 

Government Code section 3546, subdivisii>n'. (d), contalliS four subparts. Subdivisions (d)(i) and 
(d)(2)·describe the process by which employee~ in a bargai.niri.g Unit may either rescind or · 

· reinstate, respectively; an.organizatioruil security arrang~ment. ·Such a process includes the 
submission ofa petition tO:PERB IU).d a consequent election among the employees ifthe petition 
meets PERB's requirements as promulgated by its regulations; Claimant alleges that 
subdivisions (d)(l) and:(d)(2) require school districts to adjust payroll procedures when the 
organizational, security arrangement is rescinded or reinstated to comply with the requirement to 
deduct fair s~e service fees in the appropriate amount.:from the employee salaries. Government 
Code section 3546, subdivisions (d)(l)·and (d)(2), however, do not impose any state-mandated 

•.! 

54 Claimant's response to draft the Commis~~9n analysis, p~ges 5 and 6. 

ss California Code of Regulations, title 2, section 1183.1, subdivision (a)(4). 
. . ; . . . . 

56 First Amendment to the Test Claim, page 6; claimant's response t9. $"aft the Commission 
analysis, page 6. · " · · · · · ' · · . 

57 See California Code ofReguiations, title 8, divis1on3, cbaj>ter':i.;'subchaptet 2 for PERB's 
regulations governing organizational. security arrangements under the EERA. · · 
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activities onschool districts and, therefore; reimbursement is not required to comply with l}le8e 
subdivisions.58 •· · ., . . 

. Subdj.yisi(lri (d)(3) provides that PERB shilll cpnduct -~vote to •either re~cind C!f reinsta~@: ' 
org~njtatiohal securjty arrangemf'.nt if the, required number of employee si~es O~ a petition . 
have been collected. · daimarit alleges that SU.bdiVision (d)(3) requires school 'districts to "supply 
any required admiiristra.tive support as may be required l::iy PERB ."59 Claifualit ailserts that "it 
can1be reasonably anticipated that if, for exaI1lple, the Board'detennines thattlie appropriate 
number of signatures ·have not been collected, there may be some inqtiicy as tO the'cofiterit of the · 
list of employees the school district is required to provi~e ~e P~IUtJ>~wmt t9. Titl,e 8,, .(1,C:R. 
Sections 34030 and 34055."60 _ Government Code section 3546, subdivisfon ( d)(3); however, 
doe8' Iiot i'eqwre anythirig of school distriCts, thtis any riiaridated aetivities related fo this 
subdivision wotild oiily arise from ·an executive order. No:8Uch executive order is incltided in 
this test claim, therefore no 'findings can'• be made that school districts' have reimbursable state-. 
m~\hliedCO$ to supply administrative support to PERB. · 

Subdivision ( d)( 4) states that the coSts of conducting an election to rescirid an organizational 
security ammgemeht ·~Shall be borrie by the boafd," while the Costs in an election to rescind 
"shall be bcitne:by the .. petltioning partjr~" The Commission finds that nothing iti'the plain;" · · 
langµage of section 3546, subdiVision ( d)( 4), requires school districts to petfcii:ni an)/ activiti~s. · 

Fmally, ci~v-ent Code section 3546, subdivision (e), ~uires ~t the "reco~zed.empl.~ye.e. 
organization shilll indemnify and hold.the public school empfoyer harmless against any 
reasonable legal fees; leglil costs, and settl.emerit' or judgriient liabilify arising from any cciurt or 

· adriilillstrii:tive action relating to the school district's compliance'With this section." 

Claimant ar_gu~~ tha~_ subdivision ( e) r~uires · scl;iB~lJ districts to take any and atI ~ecessary .. 
a~tic:i~.,. to rec9ver reasonable legal fees ... from the reco~d employee organization. "61 

• I • 1 - - I , ~ ' • ' I · 1" ' : , ' I 

Ctaimanr~o,con,~ncis ~t "the right to ir).4emnification stems.from th,is subdivision.and the . 
cause of ciVi.I, a.9tjC1n .which may resajt in the indemnificatiQn of th~ school district ari~es from .. 
this code sectio~ thus making it s ii. source of costs m.alldirted by the state."62 Department of 
Finance rebuts this argument by asserting that the plain language of suqdivision (e) does not 
impose anyactivities ori·schobl districts. ..• .. . 

SB The requirement for.school districts-to.deductthe fair share serviCe fees from employee wages 
in the appropriate amount is mandated by Government Code section·3546, subdivision (a), and 
not subdivision ( d). Thus, the requested activity to adjust payroll procedures to the reflect the 
~ount requ~d.to b~.,47.4yc~~d ~om an empl()Y~~'.s sajazy b~~us~ of a.rescission or . . . 
remstatement of thel _org~tJ..9¥ security ~angem~nt may _be c.o;t1;8Jde~4 by, thr. <:;ommission 
as a reasonable metho? of complymg with Government Code section;3.?,l,Jl5,, ~9-b,<;livi~i~n (a}, at 
the parameters and gwdelines stage. (Cal. Code Regs., tit. 2, § 1183.l, subd. (a)(4).) · 
59 First Amenchrient t~·ftie.Te~t Claitn,,page 6. ., .... .. 
6° Claimant's response to draft the Commission analysis, page 6. 
61 First Amendment to the Test Claim, page 8. 
62 Claimant's response to draft the Commission analysis, page 7. · 
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The Commission finds that· the plain language of subdivision ( e) does not impose any duties on 
school districts. Rather, subdivision (e) imposes a requirement on the employee organization to 
indemnify and hold harmless a school disttjct for any legal exp~ns~s incurred in co.i;nply4,ig witli 
impl~entirig an O!~~~onal security arrlmgeme*. _ If a SChOIJ! 'district fl!!Serts its legitl 'J.igbt to 
indemnification, thiif ilction is a decision of the school district and not a mandate by the state. 

A~rdipgl;,-th~ compµs~ion finds that G~vernm~t Code s~on-3546, subdivisions (b);:(c),. 
( d), and ( e) do:t,:i,ot;irumdate a program,:or impose a new program or higher level of service upon 
school districtS within the meaning· of·article XIII B, section 6, of the California Constitution.·· 1: · 

" .,., 

Goverilrilent Code SectioD.3:546. Subdivision Cfl:. 
' . : ' . . . ; ' .. 

Statutes 20Ql, chapter 805 added su}>division (f) to Government Code section 3546 ·~so that the 
exclusivfl rePresentative can comply with the notific~tion requirements set forth by the United 
States Supreme Court in 9hicago Teachers Union v, Hudson (1986) 89 LEd. 2d 232." 

Claimant asserts that Government Code section 3546, subdivision (f) imp0ses a state-mandated . 
activity .on schqol districts for providj.ng a list of employee home addresses to the exclusive 
repre81mmtiye. · t>ei>aJim.ent of F~ce, on.tlJ.e other hand, cla,ims that the activity '!ccmsists of 
producins:a, report. :which should readily be available through the.school,dist;rict's: payroll 
systeq;" : .flDd tlm,~ ap.y costs incurred by the claimant in providi,ng ~ch a Ii~ ar.e. lie minimis, and 
should therefore not be reimbursable because claimant's costs would be unlikely to reach the 
threilhold'for' a clainfr · · · - · · : · "· · · -

Goyernment Code section 3546, ~ub~vision (f) requires school districts to file_ a Ii~_ of emplc:iyee 
home addresses with an employee organkation sele~d by an employee barg~g uni~. to act:as 
exclusive representative. Prior to the enactment of -
Statutes 2001; cnapter 805, rici sfutufory or reguj.atofy reqilirement obligated a school districtio -
provide a list of home addresses to the exclusiV~ representative. The requ1remerits imposed upon 
school districts bf Goverriment' Code sectiott.3546, subdivision (£), impose a: n~W program-'or . -
higher· level of seriice Within tlie 'meariing of article XIII B, section· 6, ofth.e Citiifomi.a . 

. Constitution fofth~ follo':"1~ new ilctivity: -- -

• School district employers ofa public school ~ployee shallprovidethe exclusive 
representative of a public employee· with the home address of each member of a 
bargaining unit. 

Government Code section 3546, subdivision (f), also imposes !'costs mandated by the state" 
upon school.districts.as defined in.Government Code section 17514, Government Code . 
section. 17556, states, in pertinent part:· . 

The commissioh' shall not find costS mandated by the State, as defuleci in· secli.~n 
17514; m anr cl~ submitted by a"fodil agency or Schotii distrid~ f(~ a : 
hearillg, th.e comlriissioh 'fui.ds that: . . . - - --- ' -

(b) The statute ~r ~xecutive order affirmed for the state a mandat~, th~t had been 
declared existing law or regulation by action of the courts. · 

. 63 Department of Finance, July 30, 2002 Comments, page 3. 
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. ( c) [t]he statute or executive order imposes a requirement thatis mandated by a · 
federal law or regulation and results in costs mandated by the federal govermnent; 
unless the statute or executiv.e order mandates costs thatexceed the mandate in 
that federal law or regulation. . . · · 

However, the Comniissioli fuids that GOvernnient Code section 17556, siibdi'{isicins (l>) and (c) 
do not apply in this ca,se, . · ' ·· · · · 

In.Chicago Teachers Union v. Hudson, supra, 475 U.S. 292, 305-07, th~ United States Supreme 
Court held that en;i.ployee organizations must: (1) establish_pr.<>Cf'.4mes ptj.or t~ ~g agf(DCY · 
fee deductioru which will enilme that the "fwids from such fee8 are not u8ed to finance ideological 

· activities beyonci the sbqpe o{coll~'ctive bargajriing; (2) provide. agehcy fee paye.,#,~th. ~ 
methods used for calculating the ~otint 9f ~e agency fee; and (3) ·eStablish. Bfl. appeiq.$j)~cess 
to ensure that agency fee objections a,re _addressed .U:i a ~ely an:d fair manriei by an inip'8;tial 
decision maker. · · · · 

In order to facilitate the exclusive represen~tive's,responsib,ili1:y~ ~()vide 'noti~ tO nonmember 
employees regarding the serviCe fee ded~ti~.J?:S a!!d the m~dds ilsed to Falcul~~".the l!Ili:ciunt of 
such fees, Government Code section 3546~ subdivision (t) imposes upon school diStriets the 
obligation to provide a list of employee home addresses to the exclusive representative. 
Although subdivision (t) aims at imposing certain notification requirements upon the employee 
organization in order to comply with federal case law, the requirement that school districts 
provide the employee org~tion with a list of employee home addresses goes beyond mere 
compliance with federal case law. .; ... · · · · 

In County of Los Angeles v. Commission on State Mandates (1995} 32 CaLApp.4th 805, 817, the 
court found that Penal Code section 987.9, which requires counties to provide ancillary 
invest,igative ·services when providing defense ~~ces. to indigent criminal defendants, 
constiWW afeden¥_ mm.date. ~e ~urt det~ed, that tl;i.~ _righ.t to counsel W,,der:.~~ Sixth 
Am~~nt ~d tl;i.c,:. due ~1:'°~ss clause of~ fourt!fenth.~eµdment of the U¢ted .~4ltes . 
Constitutio~,1.Pclude "the nght t<1 r.elj.llonably necessary aµcillary servi~~s."64 Ac;cordingly, Penal 
Code section ~87.9 "iµerely,codified.lb!lse constiwtiona}_gti8lantees," f:Uld thll.s.section 987.9 
simply required local compiianee .with the federai manqajc;;. 65 

. . · 

In San Diego Unified School District, supra, 33 Cal.4th 859; 889, the Ca.liforniaSupreme Court 
adopted the reaso~g that procedural pro~ections ~t arc: merely incidc,:n,ta1Jo.the ~dification of 
a federal right, _a,nd wb,i9~,_a~~ ()~y II. de-mini~zs. finaricial }t;I,lP~H~ CQnsti~te, an i.nipl~eµtati~ . 
of federal law notreimbursllble under article XIIl B, section 6,.ofthe California Constitution. 

• . ' ' • - -• , , ~ , ' • • ; " •' . : : ·• • ,' '. ,1 ,. I , ,' ' - . ( · .' • , - - , i ~ . I 

Here, however, while the notificatioll'requirelnents imposed on·the employee organiza.tion•are, 
mandated by theUnited States Supreme Court's holding in Hudsoiz,·nothing in theHudSon · 
decision i.Jnposes any requiz:ed a,ctivities on school di,stricts. ·Thus, because Government Code 
sectio~ 3 546, ~ubqivisiqn (t) ~po~~s a. new reqwreq activify o~ scb;o~I'. 41.#~~ ~~~~nd ',. .. . . 
compliance with.federal.case law, Government Code section.17556, subdivisions,(b) and (c)do 
not apply. Nor ar~ any other P~9visions ofGi;iv~ent Cod~'sectio.:g.17556 ~ppii.¢able here; · . . .. . . ,. ._,-

64 County of Los Angeles, sUpra, 32 Cai.App.4th 805, 815. 
65 Ibid. 
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therefore, the Commission finds that Government Code section 3546, subdivision (f) imposes A 
costs mandated by the state pursuant to Government Code section 17514. W 
California Code ofRegulations. Title 8. Sections 34030 and 34055: 

· PERB has enacted regulations implementing the procedures for filing petitions to either rescind 
or reinstate an organizational' security arrangement. Title 8, section 34030, was added to the 
California Code ofRegulations in 1980, and subsection (b) was added, operative 
January 1, 2001: 

(a) Within 20 days following the filing of the petition to.rescind an organizational 
security arrangement, the employer shall file with the regional ·office an 
alphabetical list containing .the names and job titles or classifications of the 
persons employed in the unj.t described in the petition as of the last date of the 
payroll period immediately preceding the date the petition was filed, unless 
otherwise directed by the Board. 

(b) If ~er initial determination the proof of support is insufficient, the Board may 
·allow up to I 0 days to perfect the proof of support. 

(c) Upon completion of the review of the proof of support, the Board shall inform 
the parties in writing of the determination as to sufficiency or lack thereof 
regarding the proof of support. 

·Title 8, section 34055, was added to the California Code of Regulations, operative 
January 1, 2001, and is nearly identical in 111Dguage to section 34030, except that it provides that 
the employer shall file the required list "Within 20 <iays following the filing of the petition to 
reinstate an organizational security provision ... " 

Claimant alleges that section 34030, subdivision (a), and section 34055, subdivision (a), impose 
state-mandated activities on school districts·to file a list of employee names and job titles With 
PERB.. Department of Finance, on the other hand, contends that only those districts that did not 
negotiate and impiement organizational security arrangements prior to the 2000 amendments are 
justified in claiming mandated costs. Department of Finance alleges that districts that did · 
negotiate organizational security arrangemeJ:?.ts prior to the 2000 amendments should not be 
reimbursed for voluntarily assumed costs. 

California Code of Regulations, title 8, section 34030, subdivision (a), was enacted by PERB in 
1980. Prior to the enactment of Statutes 2000, chapter 893, any organizational security 
arrangement entered into between a school district and employee organization was the product of · 
a ':'Oluntary agreement resulting from the collective bargaining process. Statutes 2000, 
chapter 893, however, required the parties to implement an organizational security arrangement. 

. . 

Under prior law, a school district retained discretion on entering into an organizational security 
arrangement with an employee organization. Thus, the provisions of section 34030, · 
subdivision (a), requiring school districts to file a list of names and job titles to PERB upon the. 
submission of an employee petition to rescind an organizational security arrangement would not 
have been state-mandated or required. This conclusion flows from the fact that the decision to 
participate in the underlying program was within the school district's discretion, and thus any 
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downstream requirements imposed within such.a progi:;am were also volunt&j.66 Accordingly, if 
the district did enter into an org~tj.onal security' arrimgement, compliance with PERB' s filing 
reqtifrementS in section 34030, stibdivision·(a), did notcanstitlite a mandate by the" state until 
January 1, 2001, the operative date of Statutes 2000, chapter 893. . 

·cfo~e~en~ qode s,~~tic;m _3546, subdi.~i~I_l Cd)(l ),· a:8 added by Statutes 2000,, chapter 893, 
reco~s.the rightofpublic school empl_oyees in a unitfor.Vfhich an employee organi.zation has 
been selCcted as exclusive representative to rescind an organiz.ational security arrangem.en.t. ' 
Subdivision (d)(l), states that the organiz.ational security arrangement required by subdivision (a) 
of section 3 546 ·''may be rescinded b:f a majority vote of all the employees· in the ne'gotiating Unit 
subjeet to ·that arrangement, if a req'ilestfor a \>'otiHs supported by a petition c:Oti.t:iiliililg 30 
percent of the employees iri the negotiating unit" Iftlie organizational security aifangement is 
rescinded ptirsti8nt to such a vote, silbdivisioif(d)(2) allows that "a majority of all emplOyees in 
the negotiating unit may request that the arrangement be reinStated."67 ' . '' 

Sections 34030 and 34055 implement the provisions of Government Code section 3546, 
subdivision(d); Califothla Code ofRegiilations, title &;sections 3403.0 imd 34055 reqilire that 
within 20 days of the submission of a petition to either 'rescind or reinstate an orgammtioilal 
security.arrangemim,t, *e, public school "empli;iye,r shall µle with~~ regipnal [fER.El] office an 
alphab~pcal}i.St cqD:~.\~fog the names,andjob title~ or cl~si:ficEltions;ofthe persons ~mployed in . 
the unit ·4escribed Hi•tbe petition/'. TI;te.Co.qm,:iission fulds that Calif.ornia-Code of~gtilations, 
titl~ 8, sections 34030,, sUbdivision (a), and 34055, subcliv~ion (a),.imp9se .a new.PW~ or 
higher level.\)f service on,s9;hc;>~l ~t,:ts wi~ the meaniQg,of~cle XIIl B, section 6.ofthe 
California Constitution for the followiqg new activity: 

• .. ; Within 20 days following the filiiig ~fthe petiti~n to rescin<i;or ~instatt'. an . , . 
'~rg~tioiµUs~urity arrang~~ent, the sc,ho9l,district eµipl9yer si),all.file with the 
regional offi~ of PE.RB. aJ:l. a!-plµlbetical list.containing the names and job titles or 
classifications of the persons employed. in the unit described iµ th~ petition. as of the last 
date of the payroll period immediately preceding the date the petition was filed. 

None of the provisions of Government Code section 17556 are applicable; therefore, the 
Commission finds that California Code of Regulations, title 8, sections 34030, subdivision (a),' 
and 34055, subdivision (a) impose costs mandated by the state pursuant to Government Code 
section 17514. 

66 Kern High School Dist., supra, 30 Cal.4th 727, 742. The California Supreme Court addressed 
the issue whether legislation imposing certain notice and agenda requirements on school site 
councils administering various school-related educational programs constitlited·a reimbursable 
state mandate. The ~ourt concluded th.~t Illandato_f.Y "downstream" requµ-e~ents flo)'1ing from a 
local government entity's voluntary decisiOn to participate in antmderlyihg program 'dO'riot ·' 
constitute reimbursable state mandates; ... ' 
67 Government Code ~ection 3S46, subdivision (d)(2). 
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CONCJ.,USION 
The Comnri~siqn conclwies that Government Code s.ection 3546; subdivisions (a) and. (f), ancl, 
California Code of Regulations, title 8, sectioD.ll 34030, subdivision (a), and 34055, . · 
subdivision (a), impose _new prograllis or higher leveis of service for K~ 14 school districts within 
the meaning ofarticle XIII B, section 6 of the California Constitution, and impose costs 
mandated by the state pursualit to Government Code section 17514, for the following specific 
new activities: · - · · · · · · · · · 

• • •d 

• Upon rece~ving ri.oJ,ice fyom the exclU;Siv.e repl'.es~ntative of a classified, public school 
employee \\fho is i,n a.wiitforwhich an e:ic:clusive representative has b~en-selected, the 
Cffi1pJ9y~r shajl d~duct.th,e ~9unt of the fair sh~ ~ervice fee ~uthorized by this section 
fyom the wages and salary of the. erµplqyee and ·pay that amountto the employee 
organization. (Gov. Code,.§ 3546,.~ubd. (a).)68 

. . . , • . 

• School district e1Ilployers ofa public scho91. employee shall proyid,e the exclusive 
repJ1lsentative Off!! public employee with the home address of each member of a 

.. bargainiI,J.~ 1,IIli.t (Ge>v: Code, § 3546, irubd. (f).)69
., · . . . 

• Withiii :20 days following the filing of the petition to rescind or reihstaie an.·: · 
organizational. security iuTangenient, the school district employer sfuili. 'tile with the . 
iegibhhl office ofPERB·ari alphabetical list containing the hlimes Biiajob titles or 

. cla8sifieatioils of the penions employed in the unit described ili the petition as of ffie last 
date of the payroll period im.riiemately preCeding the claw the petition was filed. : 

• .. . .. . . . ~- . 70 . 
(Cal. Code Regs., tit. 8, §§ 34030, subd. (a), and 34055, subd. (a):) 

The Comnrissiori conch.ides that Gcivernri:lerit:Code secti.orul 3543; J546, subdivisions (b) through 
(e), and 3546:3, rui added or amended by Statutes· 1980, cbiiPt~ 816, sm,tutes 2000, chapter 893, 
and Statutes 2001, chapter 805 are not reiriibi.irsable state•mandated·programs withiii'the 
meanirig of article XIII B, section 6; and Government Code section 17514·. 

. .·. . 

.. ~ ... 

68 As a4ded 'br Statutes 2000, chapter 893, C>P~r,ative Jan~ i, 20.01.. 
69 As ~ended by Statutes 2001, chapter 805, operative January 1, 2002. 
70 As amended and operative on January 1, 2001. 
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EXHIBIT F 

January 2004 

EL I Z ABET H G. HILL. • LEG ISL AT IVE AN AL VS T 

The 2003 statewide evaluation of charter 

schools, conducted by RAND, concluded that 

charter schools were cost-effective-achieving 

academic results similar to those of traditional 

public schools even though they obtain less state 

and federal categorical funding. This report 

summarizes the findings of this evaluation and 

offers recommendations for improving charter 

· schools In Callfomla. Most Importantly, we rec

ommel'ld the Legislature restructure the charter 

school categorical block grant and strengthen . 

charter school oversight and accountability, II 
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EXECUTIVE SUMMARY 
. Since they first opened their doors In fall 

1993, charter schools In California have grown· 
In number end steadily Increased enrollment. · 
Over the last decade, the state has funded two 
comprehensive charter school evaluatlons..;.the 
findings of which were released in 1997 and 
2003. Both evaluations concluded that charter 
schools are a viable reform strategy-expanding 
famlUes' cholc;:es, encouraging parental lrivolv~ 
ment, Increasing teacher satisfaction, .enhancing 
principals' control over school-site decision 
making, and bl'Oadenlng the cun1culurn without 
sacrificing time spent on core subjects:The most 
recent evaluation deemed charter schools cost
effectlve-findtng that charter schools achieve 
academic results similar to those of ti:adltlonal 
pubUc schools even though they pbtaln signifi
cantly less state and federal categorical funding. 
The evaluation also found, however, that the 
state continues to face challenges In the areas of 
charter school finance and accountablllty." 

After summarizing the findings of the 2003 
evaluation, this report offers recommendations 
for Improving charter school finance and ac- . 
countability. Most Importantly, we recommend 
the Legislature: 

,,... Restructure the Charter School Cat

egorical Block Grant We recommend 

. LEGl.SLATIVE ANALYST'S OFFICE 

shifting 14 currently excluded programs 
Into the general block grant, shifting l 0 
other currently excluded programs trite 
the disadvantaged-student component of 
the block grant, and rebenching the 
Wlderlying per pupil funding rates in a 
cost-neutral manner. 

,,... Strengthen Charter School Overslgbt. 

We recommend that school districts be 
·permitted to opt out of charter authoriz

ing, charter schools be allowed to 
choose among multiple authorizers, and 
specific safeguards be created to pro
mote stronger accountability. 

,,... Modlfy Charter School FacUlty and 

. Oversight Fees. We .recommend delJn. 
eating more clearly between facility fees 
and oversight fees, capping these fees 
(at 2 percent wtd 1 percent, respectively, 
of total charter school revenues), and 
eUminatlng the mandate-claims process · 
for oversight costs. 

Taken together, these reforms would address 
many of the weaknesses the 2003 charter 
school evaluation Identified and be a slgnlflcant 

· step forward In Improving charter school fund
ing and oversight in California . 
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. INTRODUCTION 
In 1992, California became the second state 

ln the country to enact legislation allowing for 
the creation of charter schools. The first charter 
scliools In California opened their doors for the 
1993-94 school year and, during the past ten 
years, charter schools have grown In number 
and steadily Increased enrollment To assess 
how these schools are using their resources In. 

educating students, the state recently funded a 
two-year evaluation-the results of which were 
released on June 30, 2003. The evaluation 
deemed charter schools cost-effectlve-achlev
lng academic results slmllarto those of. tradi
tional public schools despite receiving less state 
funding. 

Chapter 34. Statutes of 1998 (AB 544, 
Lempert), required the Legislative Analyst's 
Office (LAO) to contract for the statewide 
evaluation. The LAO contracted with RAND, 
and the state provided a total of $666,000 for the 
evaluation. (In addition to this evaluation, the state 
has funded three other Independent charter 
school studies. For a summary of the8e other 
reports, please see the shaded box on page 5.) 

Chapter 34 also required the LAO to report to · 
the Legislature on the general effectiveness of· 
charter schools and, specifically, to recommend 
whether to expand or reduce the state cap on 
the number of allowable charter schools. 

This report responds to this leglslatlve 
directive. In this report, we: 

1> Discuss some general similarities and 
differences among charter schools and 
track the growth of charter schools 
nationwide and In California over the last 
decade. 

1> Summarize the findings of RAND's 
charter school evaluation. 

1> Offer recommendations for: (1) adjusting 
the state cap on the number of allow
able charter schools, (2) Improving the 
charter school funding model 
(3) strengthening charter school over
sight, and (4) modifying policies relating 
to overnight fees. 

OVERVIEW OF CHARTER SCHOOLS 
Charter schools are publicly funded 

K-12 schools. These scliools are subject to state 
testing and accountability requirements, but 
they are exempt from many laws relating to 
·specific education programs. Because of these 
exemptions, charter schools have greater fiscal 
and programmatic flexibility than traditional 
public schools. This expanded .flexibility was 
Intended to promote innovation In local educa

tion practices. Charter schools also were in-

514 

tended to expand students' educational options, 
thereby generating competition and erJ}ranclng 
Incentives for traditional public schools to make 
educational lmprovementt. 

In this section, we: 

~ Provide some background Information 
on charter schools in CaUfomla-lnclud
lng Information on chartering authorities, 
types of charter schools, dUferences 
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among charter schools' general·modes 

of instruction, and charter school 

finance. 
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» Summarize eight especially significant 

charter. school laws. 

.,. Track the growth of charter schools 

nationwide and in California. 
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THE "BASICS" OF CHARTER SCHOOLS provide reasons fr;ir denying a charter petition, 
IN CALIFORNIA later amendments require that charter authorlz-

ln this section, we provide some basic ers now prepare written documentation justify· 
backgroiind Information about charter schools Ing their denials. The most common reasons 
In California charte~ authorizers report for denying charter 

. School.Dlstrict Board Most Comma.a petitions are •an unsotind educational program" 
.C~er Alitbonzer. Since the Inception of arid a concern that the proposed school is · 
charter schools, 258 government agencies have "demonstrably unlikely to succeed.• , . 
authorized (or ofilclally granted) charters In Slnce.19~3. the.Stat~ Department ofBduca-

. California. these chsrter-granttiig.authoriZers: . . tJrm (SllJl)Jlas Tracked Almost"51s.C:bar~~ 
conslst c)f the SBE, ?.3 county school. boards, : Schoqls. Yvrh~n a P.17tlp9n Is ~pprqved o~ pend· 

·and 2~4•schaol dl$icl boards. Schocil.dlstrtct. In~, S~W ~!mis~e.·,charter schcml a uniqu,~. 
boafds i)av~.autho@~d the v~t majorlty,.cif trac:kl!]g;n':W!t.>eri,~lr19~ .. the lni:eptl()D of ~r 
charter s6h6o~.(B7. p~kentJ. Mhsu:harter. : ... · schoo!s.';~:R~:hii,s;~gned tractc1ng numb~ .• to 
authorlze~,;(~9 perc;ent) ha~Ei approved only 573. **9.~~.;gf,1~~~ ~73 charter sc~ppls •... 
one,charter: I.e.Ss tlian 1'q:percenf have autho· · .. 403 s~~oo_ls:(X9;peit:ei:it) are.~µrrenp.y ,qp~t-

. rlzed more~fliBllthree.c~~ters. . _ tng, ~4isc::h~ols.<(~?.,p7y,c;:~nt) have PE:'dtlons, 
. ApprtJilma.@y Oi.J~,of.:Bveryien Charter p~ndlri~Jr!~ a;c:Jw,t~r authoriZer, 20 chlll'te,I'S 

Pedtl~,P~e'~;,'fq9p~~~;in'Califbmm,.a ··(3 pe~t)',have·:been re\loked, and 66 charter 
charter scllc)aUfi!tist:~~firoit 1:1:pet1t10n tp .a sch~pl~. ;(fo(~rcent). ~ve been. cicised.' :{k; 

. charter authorizer. A petlttonm~t Include ; '· addition to th~ ~chocils, SDE has ~ued 
specif!c Information tnilt is delineated m'1stahite: . 31 ~~ln,()p~f!l.~v~· ·n~b~ci ~~~ted with 
such as a· d~crtptlon of the ed~i:atl~~ p~~ schools th~i"viid ;p~tj,~ed, chanJ;.;·but.~ther 
of the chaite'tsCbool and :th!;! student outcomes. m~v~;·~P~~~d.o~ later :~lth9J'~w. the~ ch~er.) 
the school Villi use tp measure lts p~riormance. ~sbµ-{-Up" Qhartei:Sch~~~ More C~~on 
Charter authqr,tzers rep~rt denying approx\·.· , · rbiUi·'c~veiSJdn.,charter Scbooh: In calir6i-nia 
mately) Q :P;#!eij_t .qf ~ submlt~d p~tltlons;· . cheii~r,"~chciols ~y be rt~w1; cre.~ted as a start-

0 

(Glve11 J{ANE>'s ~µrV~y;was dlst,rlputed only to; , up ch~1~c::h9pl or els~.~ ~d*9·~~al p~p~~.' 
cha.rte~ authariietscthat were turrent1y oversee-. ··. ·· schooL~aYA<>~e anP.:t!J'.o,pei;i,!\l! .• ~ ·convers19n· . 
Ing tharter,s.c::h.oo!Si:thts perceritage'is llkely to. . charter,s~p~Pf:I~~ .1 1spqw~ the.number of 
understate th~ actual d~nlal. rate be~ause It does start-up and cp~verSlon charter sclmols that are 
not lnclude,clatii,ffr6micliarter authotliers that .. m CIJrre~~Y QP..¢.rat!ng. (2i,pending,,(3).have 
have deili~d'ii·~µi;>~!t~ petltlb~~- Addttlona!ly. · cl?seci qrj~j)i,f~·~~,thett.cli!ir~r ~~~)ted. As 
It does ;not account•fo;,huonr;w actions. on the. flgUJ:e sppws,·~bi;>~t four out of ev!'lry fiye 
beh~1f,c)f1~ll~ter ~~ili6ni~ri~i~gti,~\1~v~ C\Jrfa~tly' c;p~r~t\tjg, c:1l~rt~r ·scpools are start~\IP 
dlscq~gec!~W\JPS ~en frorI! subrrilttirig a . schoolS_~he~a~ 'qpe ~ut ~r every five Is a 

petltlo~) :Alilioµifu th~ orlglrlal 199Z charter. conversion school. · 

school law did not re'i:Julre charter il.u'tboriZers to 
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\Fig~r~.<~/' . :'.'J ':: . - .' c'\ ~;,: '. •; ,~::,·{,~:,;f:·.>(i ,;,;.); 
··st~~i:~.u_p.- cn'ar:tei'.'.'S.chools l)/iore 'C~mm9~· · . :: . · 1 ;·~: ;c:~- r: ;:-~0:
:::tti~«J'.9P6Y~r.:si.qBP9ti#rt~r1§:ph9:9Is, ';;'.'·?:.~ ;· · ... ·,.·: .. ,; .. ~: ;:,·, ,;_,_ :.;::c.•.': ,; .. 

classroom setting or in a 

nonclassroom setting. 

The SDE classifies a 

charter school as a 
classroom-based school 

If at least 80 percent ol' 

its instructional time Is 

'.'t~;.~,'i@~l;,,;,,':rto~\:;;;;;.,~;.fri,t;,,r~f l~~:~:;;~;~]~il~~~;]~l 
;: 

Conversion Clwrter Schools Serve More 

Students Tlian Start-Up Charter Sclwols. 

Althoµgh start-up charter schools are more 

common than conversion charter schools, 

conversion charter schools actually enroll a 

greater nw11ber of students. Of all charter school· 

students in the elementary grades, 72 percent 

are enrolled in a conversion charter school 

whereas 28 percent are enrolled in a start-up 

school. Of all charter school students in the 

secondary grades, 46 percent are enrolled in a 

conversion charter school whereas 54 percent 

are enrolled in a start-up school. (In 2002-03, 

charter school enrollment was spilt about evenly 

between the elementary and secondary grades.) 

Cl1arter Schools Offer Two General Modes 

of Jn.struction-Classmom-Based aJld 

Nonclassroom-Based. Charter schools provide 

instruction either primarily in a traditional 

LEGISLATIVE ANALYST'S OFFICE 

;i· 
,,., offered on the school 

··,;::: site, with the school site 

being a facility used 

principally for classroom 

instruction. A 

non classroom-based 

school, in contrast, is 

one in which more than 

20 percent of instruc

tional time is offered in a 

location different from 

the primary school site. 

Nonclassroom-based 

charter schools tend to rely on individualized, 

self-paced student learning plans. Nonclass

room-based instruction includes independent 

study, home study, distance study, computer

based study, and work-study. Some of these 

types of instruction (for example, b1dependent 

study) are common in traditional public schools 

as well as charter schools whereas others (for 

example, home study) are unique to charter 

schools. 

Approximately One-Third of All Cliarter 

Scliools Are Nonclassroom-Based. In 2001-02, 

SBE classified 118 charter schools, or approxi

mately one-third of all charter schools, as 

nonclassroom-based. Start-up charter schools 

are much more likely to be nonclassroom-based 

than conversion charter schools (57 percent and 

11 percent, respectively). State law prohibits 

nonclassroom-based schools from hiring teach-

517 

7 



B 

AN LAO REPORT 

ers without state crederitlals. Additionally, state 
law reqUJres SBE to establish general rules. for 
detennlnlng the appropriate funding level for . 
nonclassfuorn-based charter'sclio'o!S:Tiie' ..... . 

b<iilrd's regUlirtlons specify that fWldlng deterrrtl· 
nations are to be based on: (1) the percentage 
of total expenditures associated with teacher 
salaries' and benefits, (2) the percentage of total 
expenditures associated with Instruction, and. 
(3) the student-teacher ratio. Nonclassroorn· 
based charter sthools that devote a greater 
share of their budget to teacher salaries and 
Instruction and have lower student-teacher ratios 
are eligible for higher levels of funding. 

Cbilrter SChool Flii1dlng Model Intended to 
Result bi FiindbJg Comparable to natiitlonaJ 

. • __ :· _-'1.'.._';.':\,:',_ .. :'.J; 
Public SC:bocils. lri 1999, the Leglslal1,ire.'!i99.ilted 
the ciirrenfchiirter school funding model. Prior 
to this tline, c:haiter schools received funding on 

. a pmgran'l-by-program basis through neg0i:lation 
with' thelf charter authorizer, Under the c:Utrent 
model; charter schools receive funds· through 

the follciwlrig three funding streams: 

i>- .Re've.riue Timlt Funding. Charter schools 
receive' revenue llrillt funding ec'ji.iai to ' 
th~ average revepue Umlt of ail ttiidl· . 
ttcinal public schools In the state. A 
different revenue limit rate IS Calculated . 
for each of four grade sparis-K-3;.4-6,:. 
7-8, and 9-12: As with other public' 
schools. revenue limtt'fundlng \s conttnu- · 

·: '" ,'• \• ... .. " . . ' 
ously appropriated general purpose 
funding that charter schools may expend 
at their d!'screti on. 

~ Categotlcal·Bloclc Grant. In lieu of 
applytng separately' for certain categorl· 
cal programs, charter schools receive 
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categorlc:al block grant funding, which Is 

specified as a line Item in the annual > 

budget act. The block·grant allocation to 
eaCh charter. school lnduiies:··n.j sen&al 
block grant funding and (2) dtsaclvan•. 
taged student funding. Similar to Qie 

"•"(·::·~r::" ; 
revenue llrnlt Calculation, the.general 
block~t rate provides p~rfp~ptt 
funding equal to th~ avera~ffa:ihourit of 

. i.(.~.:,1_;·;· .• ,·I~ . . 

funding traditional public: sqp9,~~ i'e .. t:elve 
In total for certain categoti_dal~p::Ograms. 

· '1,'hls rate also Is calculated)~p~t'ely for 
~-:f:.:Y1·y:-::. ... _;, 

each of the four grade SPB11l!.'l:'.f.he · 
disadvantaged studep.t,r;:B:mp~h~rit Is a 
single ratei;~.' U!V!lleritjtCi)ii~'..iiiateY!lde 

.. ft.-1•~-L--•·.,>.:. -"j'-'·-rlu'· \•t·.'1·,:~•--:1:· f, '·\ 

avera e '~·.~~ifu fwidlh rateCl·ovlded 
g P,,,-,'"·"·i:R '· '<".+''(' ~ '{ "''' P: 

' "'· .... to tradltiofuik 'ubllc: 'schoolHor:J!c:o· .......... , .... .P ...... -· ·-·· ... ,··" .. -c 

nornlc: hnpact Aid.,Unllke other·publlc 
schools (wh!Ch may not participate In 

the categorical block grant), charter 
schools may expeiio categcirlC:al block. 
grant furi'i:llrig'8t their i:ltscrettc:\n ind ~ 
not bourid by the specific programmai:lc 
reqi.rlrements of each categot!Cal pro· 
gram Included within the block grant. 

~ Other Cat~go~c:al Progra111!. Charter 
schools also may apply separately for. 
cateigorlcal .programs.not Included In th,e 
categorical block grant. Charter schools 
that apply for these categ~rlcal pro
grams. such as.the Governor's Math, 
emetics anq Reading Professional pevel' 

. opment program 'or· the Principal Traip-
lng pr,qgrarn, are reqU!red :to.abide 9y.all 
associated programmatic requJq;ments. 
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LEGISLATION 

This section highlights elght pieces of state 
legislaHon that have h~d an especl8Jiy strorig 
lrrij:iadbn charter school' operations and facllii.!es. 

Charter School ·Operations 

Cbil.pter 781, Sts.tutes of 1992 (SB 1448, 

Hart)-'-Autbonzed .the Creation of Charter 
School& la Callforiila. The Charter Schools Act 
of 1992-was the original law authorlzlng the 
.creation of pubUcly funded schools thilt could 
operate independently' frrim school dlstr!Ctii arid 
be exempt from existing education laws. The 
law established a·St8tew!de cap of lOO·charter 
sch0'6!S~and a dlstrlctwlde cap of ten· charter 
schodlii: The law establ!Shed petition reqwre
ments, designed a two-stage appeals pro~ess, 
and specified certain condltloris Under which 
charte~; cowd be reVokeci.' It required the 
qU:auflCatlons of personnel to be specified lri a: 
school'~ charter, butlt did not require stBff to 
hold stite credentials. The law also Stated that 
the Superintendent of Publlc InStructlon (SPij 
was to rriake annual apporttonmentS to each 
Charter sch'ool, but lri practice, charter schools 
Initially ~egotiated'fundlrig with the school 
district rather than receiving It directly' from the · 
state. The original law did nbt addresS charter 
school fat:Wty !SS~eS. 

Chapter 34-IiJstitutelJ SJgnJilcaniCblitter 
scha6rR-erorms. This raw Increased the;~tilte
w1de cap frd~50 C:Mftei schoo!S 'fodhe 1998~99 
school.year, W'ith an addltlonal 166 charter' -
schools allowed to op~n annually thereafter, and 
eliminated the dlstrlctwide cap. It ~lightly ea8ed 
(1) peUtlon retju!r'ements, (2) lhe pet1t1c:in sub' 
mittaJ proceils, (3) "the app~aJs process, ali.d 
(4) the revocation pi'oceilS. tinwre the 1992 Jaw. 

LEGISLATIVE ANALYST'S OFFICE 

1t also required all core-subject teachers to hold 
a state credentlaL· Addltloriany, lt'clarlfied that _ 
charter schools:could receive funding directly 
from the state .. It also required school districts to 
offer charter schools any·unused·dlstrlct facilities 
at no charge,- and It-capped the oversight · 

- charges school dlstrlcts could assess charter , · 
schools. 

Chapter 162,:Slatutes of 1B99 (SB 434, 

]obmton)-A.ppHed IndependentStudy Laws to 

Charter Schools. ·This law required ·charter 
schools that offered lridependent study to 
comply with all laws and regulations governing 
!ridependentstudy generally; This law·a1so 
required charter schools to offer a minimum 
number. of Instructional minutes equal to that of 
other public schools, maintain written records of 
pupil attendance, and release these records for 
audit and Inspection. Additionally, It.required 
charter schools to t:ertlfy•that their students 
participated annually In the state'Hestlrig 
programs. " " , · 

Chapter 78,Statutesofi999 (AB·lllS, 

Strom·MMtin)-Created Charter ScboolFund· 

Jng.Model •. This law clarlfled the language 
regarding fundlrig by .expressing legislative .Intent 
to provide charter schools with operational, 
funding equal to the totaLoperatlonalfundlng 
available to similar publl~·schools serving similar 
student populatlons . ._lt also established afundlng 
model that allowed charter schools to receive 
funds either locally through the school.district or 
directly from"the·state. The·model consisted of 
three baste components: (1) revenue limit .. ,, 
fundlrig, (2) categorlcill block grant funding, and 
(3) separate categorical: program fundlng'""all of 
which were designed·to yleld .. charter;school 
funding rates that were comparable to those of 
slmllar .. publlc schools; . 
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Chapter 892-Reduced·Fundlng for 
· NonclaaSroom"Basea Charter Schools. This law 
required SBE to: (1) adopt regulations governing 
nonclassroom-based lristructlon, (2) develop 
criteria for determining the·amourtofftmdlng to 
be provided for.It, and (3) make specific funding 
determinations for Individual charter schools. 
This law Included cenaln guldeltnes regardlng 
fundlrig levels. SpeclficaUy, funding for non-

- classroomibased charter scllooJs WaS to' be 
reduced· by no rnore:than lO'percent:l.n 
2001.02, no less than 20 percent In 2002'03, 
and no less th8n 30 pereent In 2003-04; The 
board, however, reta}ned the dlscretlo.n,"on a 
case-by.Case basts, to aqjust fundlng ·by different 
percentages. The board was to riiake ftmdlng 
determinations on a f!Ye"year cycle If a charter 
school did not make material changes to its 

charter.and was deemed to be In gDod standing. 
Chapter 1058, Statutes:of2002-(AB 1994, 

Reyes)--'E!tablished ·Geographlc Restrictions 

and Enhanced County Oversight. This law 
required, with few specified exceptions, that a 
charter' scheol' consist. ofa single school site· 
located within the geographic Jurlsdlctton of Its· 
chartering school district. If adequate justlflca· 
lion was provided, th.e law', however, ·allowed for 
two exception&. Specifically, a group could 
receive a·countywlde charter (to operate at 
multiple sites throughout that county) or a, 
statewide charter (to operate at multiple sites 
throughout the.state) .. fu either case, a charter 
school-group had,to justify the.educational 
benefit of operating programs at multiple sites 
spanning multiple ,local jtirlsdlctions. Addition
ally, the law granted:.County Offices of llduca· 
tJon. (COEs),,general-authorlty to conduct both 
fiscal. and programmatic oversight of charter ·: 
schools. The law, for. example, allowed COEs to 

conduct an Investigation of a charter school based 
on parental complaints or fiscal lrregul8rittes. 

Charter School Facilities · 

Propmltlon 39 (November 2000)-Required 
School Districts to Provide "Reasonably 
Equivalent" Charter School FacllJties, This law, 
approved by the .voters at a statewide election, 
allowed school districts to pass local school 
faclllty bonds with a 55 percent vote instead, of 
a two-thirds.vote. In addition, the law required 
scho.ol dlsµicts to provide charter schools with 
reasonably-equivalent facllltles that were ~uffi
clent to accommodate all.their classroom-based 
students. This requi!ement must. be met even If 
unused facllltles are not available and the dlstrict 
woulp. Incur costs.to provide the facllitles. The 
school distrlct, however, ts not req~d to spend 
Its get)eral dlscretlona1y, reveri,ues to .provide 
charter school facllltl~. Instead, the dlstrlct , .. _ 
could use other revenue sources, )ncluding state 
and local bon$. The law also: (1) required that 
charter faql1!tles be reasonably equivalent to 

other dlstrlcffacllitles, (2) allowed scho.ol dis
tricts that funded charter school faclUtles with 
discretionary revenues to charge the assocliited 
-charter schools a faclllty ~e. and, (3) exempted a 
sch,ool distrlct from providing facilities to charter 
schools that served fewer than 80 students. ' ' . ...: - - . 

Chapter 935, Statutes of ~O(JZ, (AB 14, 
Gol,dperg) .. an(l Propos]µon 47 (Novem-
ber 2(}QZ)-~ted Cl!arter Schqpls F~cmties 
Ptof1!811J and~pproved S1zeable.J)ond.Frµid
lng. Chapter 935 estab.Ush~ct~ pµ,qt prog:an1c
the Charter, Schools Fac!Utles Progriun-.,.to 
determlne the opilinum iiiethod for funding . 
charter school faclUtles. The law specified that .. , : .. · . 
the State Allocatlon Bqai:d (SAB) W!is. to approve 
a set of projects that was "fairly representative" 
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of: (1) the various geographic regions of the 

state; (2) urban, suburban, and rural regions; 

(3) large, medium, and small schools; (4) and the 

various grade levels. While ensuring this fair 

representation was achieved, SAB also was 

required to give preference to charter schools in 

overcrowded school districts and low-income 

areas as well as to charter schools operated by 
· not-for-proflt organizations. This facilities pro

gram was linked with voter approval of Proposi

tion 4 7, which provided up to $100 million (of a 

total of $3.5 billion) for the construction of new 

charter schools. On July 2, 2003, SAB provided 

preliminary faclllty apportionments to six charter 

schools-committing a total o·r $97 million in 

Proposition 4 7 bond monies. 

CHARTER SCHOOLS HAVE 
EXPERIENCED NOTABLE GROWTH 
OVER LAST DECADE 

In this section, we track the recent growth of 

charter schools nationwide and in California. 

Charier Scliools Spread A cross Country in 

1990s. During the 1990s, legislation allowing for 

the creation of charter schools was adopted by 

most state governments. Figure 2 tracks this 

growth. Today, 40 states as well as the District of 

Columbia (DC) have charter school laws. 

Almasi 2, 700 Charier Schools Serving More 

Thm1 684,000 Students Nationwide. Currently 

charter schools are operating in 36 states and 

DC. ln 2002-03, almost 2,700 charter schools 

served more Lhan 684,000 students nationwide. 

Of these schools, almost 400 were new charter 

schools that opened in fall 2002. Figure 3 (see 

next page) shows the number of charter schools 

for each state and indicates the percentage of all 

public K-12 students in each state who attend 

charter schools. The data are provided for 
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,, ' 

·Briefs and OtberRelateil D.ocuments · 

. supre;tie Court ofCaliforma · · i . .. . 

In re Michael Lee JBNNIN'Qs on Hab~e Coi:pus. · 
. ' No; SliS009. • . . 

Aug. 23;'2.o04: . 

Baclqn~~i:t:. Defeiidaiit • \VBB . conViC:ted. in the 
. Sµperior, :·.:<;:olu:t. . S~ento . Cou;i,~! . No. 
OOM07614, ·Gail D. Ohanesian, J.; of 'iltamtozy 
nmli'emeaiior ~ff'cinse · of purcliairing Bii 'lilcoh~ljc 
beverage· ·for a.' pciiion ·tinder 21 who ·thereafter 
proximately caused grea.t bo@.y, in.iiey, D.~t 
appealed. The Superior eo~· 'Ai:!Penate PiviBi!>Jl, 
affirmed and certified . the cue'' fol' tianSfer . tO the 

· Collrt of · Appti81. "the coilrt of .Afjpeal d8iiliiled 
certiticati.Oii. tiefel:ide.nt etitioi:ied ' for wrif ' of 

.'J1abeas c'"'' :·Tl:i.e s ''"· ~' 1 Court ili8Ued aD order 
'fu ·iiilow ~~ mi'·:th!'1~· · '· rimirnilble '.hr''ihe 
Court of''i\PPei!l •. The &mt-: AliPl:al ·.·ti~e.4 the 
writ of habeas corpus, ruling tha.t tfui '8taiute 'did not 
require defendant's knowledg!' th&t . th'! .. Pl!IBO!l for 
whom he purchased the aloo_h~l ~~'llliclef.~ge 21. 

·~~~P~: the .~.~e CO\irt, • w~.~~ J., held 

(1 )' st&:hite' . bibitin the _,;.:;.~0'"-"" of alcohol pro g t'~---owe; . ',._., 
for an underage. person did not require prijof of 
knowledge or intent on . the p~ of def~~ . to 
establish . 1 ti d' . ' . """' '' ' ,, '. 
(2) .d~~~ ~asm;:tled ~ ~e ~' mUiili 6( :fact defi .... ,.;o ... ,' th. "'t ... 
. ~,f;OD~ . e persons ~ge .. , .. . , . ., 
~tJC:O.wn,~·~.~~ .~~us· ~·~a.¥.se 

''Fi:'·.r·. ·u·::~'.'·". · ·,.' ·- · ···· 1t· 
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(lJ Stamtes €:=,1,81(1) 
·36Ik1Bl(l) M¥9it¥ eases 
[lJ Statutes C::.188 
36Ikl ss· Most Cited eaBes 
To de~ the meaning of B statute, the Court 

· looks to the intent of the ~~~ ill-~ the 
law, being cliretUI to give the statirte's· vtiiiiis 'their 
plain, commoneenee meaning. · · 

. " -~ ' 
(2J Statutes C=188 
36lkl88 Most Cited Cases 

.. ,,.,. 
•·, . . ,.,. 

~~1~~tt~~ cues 
if the' lan8iiaie of ii' statute is ·not ambf~/'the 
plain meaning controls and resort fo extrmlic 
solD'Ces to detennine the .. Legislature's. intent is 
unnecessary. · · · " · '· "• "' .,, 

(3jS~futes €=jil8 " . · ·. 
361k208 Mliiif Cited cases 

. -:•-(·,. ,. ;'· . -· ... , . _; 

(3f'S~tute{~1.223j ;,. .. ... ' 
361k223.l Moat'Cited Ciises ·1::: ' 

In ~'ii ·statutory' code seCttoll,; :i:he cOUrt 
must interpret the section in conteXt with the · e±i.tire 
·statute and the statutory schllJlle. 

~; . 

· (4J Intoxicating Liquors c=;1S9(i) 
223k159(1) Most Cited Cases. .. . . . 
Statute ohibiting the .furirlshing of illcolioi to , an 
imdera ~ lies to - .. , liitU9.tloh iii whlbh an 

·~!:~~1·'~tll2'·:i~:for.·.: 
Pfur.C::cit;'§'fs65s(c). · · · · · · · 

•- .... =:: ·~1~· .•·r; ·! .. , .. , ·1,. · ,! 

. S~tutes (::=)'j84 . · . 
~~Hd B4'Mo&t citii'd'cues' ··.· .. 

~eiJfl!!i~f~·~~1~J~ are. clear; tlie'coiirt 
m,iif, lioi'~.i#f tii' 'ilr .filtefjhem 'to' a.ccoPi'P~·. a 
Pll,Ip,!Jile ilia.~ does . nc:it BPPI'!# on th~ . fllCe or the 

" • , ~ '•' • - . ~ . • ' ) . I ' ' '. ~ ' ~ . . - . " 
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statute or from its legislative history. 

(6) Into:deatlng Llquon €=159(2) 
223k159(2) Most Cited Cases 
To obtain a conviction under ~,prohibiting t!ie 
furnishing of alcohol to ·an. uncierage ·person, the 
People need not prove the offender knew the person 
to whom he or she fumished, ·sold,.·ror .gave an 
alcoholic beverage was in fa!:it .i:iot yet 21.years old. 
West's !-nn.~.Bus. & Prof.Code § 2S658(a). 

·-·' - . -· - . . . .. -~·~:~·. ! 

171 Gfb.!ll~al L!!'1!' .~ 
11 Ok20 Most Cited Cases 

(7) Criminal Law €=23 
11 Ok23 Most Cited Cases .. 
So basic is the requireme.0£ that there must be a 
union of act . and . wrongful intent or. crjJ;ninal 
negligence, that it is an invariable element of every 
crime .-.llllles~ ·~eluded ~sly or .. by necessary 
implication. · 

[8) Crlndnal Law 'tf.21 
l 10k21 Most Cited Cases 
For certain types of penal laws, often referred to as 
public welfare offenses, the .Legislature. does not 
intend that any proof of scienter or wrongful intent 
be neceesary for conviction; such offenses g~erailY 
are baaed upon the viola,tj,C?Jl. of. statutes which are 
p~y J'egulaWcy .. in .t;IBtllre. anq. involve widespread 
i.ojury to th~ pµblic. 

(9) Criminal Law €=21 
110k21 Most Cited Cases 

!~1 C:~!!' J..ll,YI' ~~. 
li10lq3 ~q~t Cite4;<::as~. , . , , ... , . 

. hi detiirtJ?j9ing w:?ether., p~ ~tute ~~ that 
the pro~~ution . prove S!J~e fol'l1:1 O~.; guilty., 11:\teJlt, 
knowledge, or criminal 1\egligeilc,e, . co~ . 
commonly take into account:( I) the· legislative 
hiatory and context; (2) any g~ .. pri;iv~on on· 
mens rea or strict liability .. crimes; ·(3) . the s~erity 
of the punishment pro~_,f'oi the crime; .(4) the . 
serioUSI\ess of hBim;.t().,1tJ?,e,, publi~ .that .may):\e 
exp~~4 .1Q .follow fr!:!m ·~ti forbid\ien conduct; ( ~) 
the defeiidtint's qpportunj.ty ., w ascertain the .. ,true 
fii.cts; ( 6) the difficult)- p'rosecutors would have in 

proving a mental . State for the crim~; !!!ld (7) the 
number of prosecutions to be expected under the 
statute. 

(10) Courts c=s9 
106k89 Most Cited Cases 

. An opinion is . not authority for prop~itionLnot 
considered. 

(11) lnto:dcatbig Liquqn IC=159(2) 
223k159(2).~ost Cited Cases · 

·Statute prohibiting th~. purchasing of alcohol for an 
underage person does not require proof of 
knowledge or intent on the. part of defendant to 
establish a violation; the legislative history . and 
context. of the statute, along with .. the serio~ess of 
the harm to the . public, 'demonstrate th8t !10 
knowlecige that· the :BCC1lSed knew that the person 
was ~ 21 Years ()f age sh!>uld l:>e. imposed. 
West's Ann.Cal.Bus. & Prof.Code § 2565,B(c). 

(i2j ~tatutes ~223',t 
36lk223.1 Most Cited Cases 
wh~. a Stattite, · with reterepi:e to one 9Ubject 
contains a given., prt>yision, the omiasi()t;I Qf. such 
prt>v,iiion ~ a sintjlar statuie cone~ a i;elated 
su,bjei;t is . signifiC!lllt . :to, Show tl!at a· digerent 
legislative · ~. ~d. with ref~e to the 
different sta~tes ... 

(13) c·~~;~aw <='2!1 
11 Ok20 Most Cited Cases 
For crim~ ... which impose severe punishment, tlie 
usual pre&umption that a defendant must know the 
facts . that make his or her conduct . illegal . should 
apply. ' . ... . . 

114{c~a1 Law t=33 
110k33 Most Cited .Cases . . . ... 
Although ihe · P~l~ ... , fo a prorieqiti~ ~or 
Plll'C~ing alcohol . • fqr an l.\llderage. pers,~n .who 
th8reafter caused great bodµy ipjucy,.. or death• ·did. 
not have to prove that defendant knew the person 
was under :Zl·Yelll'B of age, defendant .was entitled to 
raise a mistake of fact defense concerning the 
person's age: West's Ann.Cal.Bus. & Prof.Code § 
25658(c). · 
See 2 Wiikin & Epstein, Cal. Criminal Law (3d ed. 

Copr. c'e~croft-Whltney and West Group 1998 
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2000) Crimes Against Public Peace and Welfare, § 
291: Cal. Jur. !d, Alcoholic Beverages,§ 55. 

[15] Criminal Law €:=33 
110k33 Most Cited Cases 
As a general matter, a mistake of fact defense is not 
available unless the mistake disproves ·an element of 
the offense. · 
***647 "258 **908 Rothschild, Wishek & Sands, 
Kelly Lynn Babineau and M. Bradley Wishek, 
Sacramento, for Petitioner Michael Lee Jennings. _ 

Bill Lockyer, Atwrney General, Manuel M. 
Medeiros, State Solicitor General, Robert R. 
Anderson, Chief. Assistant Attorney General, Jo 
Graves, Assistant Attorney General, Carlos A. 
Martinez, Mathew· Chan, Janet Neeley, David 

. Andrew Eldridge, Stephen G. Hemdon and 
·.Richelle A. Newcomb, Deputy *259 Attorneys 
·, Oenei'lil; Robert A. Ryan, Jr., County Counsel, and 

James· G. Wright, Deputy County Counsel, for 
Respondent State of California. 

WBRDEGAR, J. 

Petitioner invited some guests ·to hi.S home and 
served them alcoholic beverages. One of the 
guests, only 19 years old,- after leaving the party 

· "caused. an automobile accident resulting in serious 
injury: Charged with violating Business and 

. Professions Code [FNl) section .25658, subdivision 
(c) (section 256SB(c)), which prohibits the purchase 
of an alcoholic beverage for ·someone under 21 
years old who, after drinking, proximately causes 
desth or great bodily injury, petitioner sought to 
defend against the charge by claiming be did not 
know his guest· was under the legal drinking age and 
in fact believed be was over 21 years old. The triiiJ 

. court and two levels of appellate courts ruled that 
bectiuse knowledge of age is not an element of the 
crime, a mistake of fact as to age is not 11 ·defense. 
We agree the People need not prove knowledge of 
age to establish 11 violation of section 25658(c), but 
we· conclude petitioner .was entitled to defend 
against the charge by claiming a mistske of fact as 
to age. Accordingly, we reverse the judgment. . 

FN 1. All further statutory references are to 

the Business and Professions. Code unless 
· otherwise stated. 

FACTS [FN2] · 

FN2. Petitioner waived. his right to a jury 
trial and submitted hi.S case on the . police 
report. The facts are drawn largely from · 
that report. 

On May· 30, 2000, petitioner Michael Jennings, 11 

supervisor for Armor Steel Company in Rio Linda, 
invited coworkers Charles Turpin, Curtis Fosnaugh, 
Daniel Smith and Donald Szalay to his home to 
view a videotape delnonstrating some new 
machinery the company was to obtain. Szalay 
stopped li.t a convenience store and bought · 11 

12-pack of beer to bring to the gathering. At 
petitioner's direction, his wife went to a store and 
purchased another 12-pack of beer. '.I'he five men · 
sat in the garage and drank beer. 

Some time later, the men went into the house where 
they watched the videotape and drelik more beer. · 
Around 6:00 p.m., ·the party · broke up. Fosnaugh 
left driving a white Ford pickup truck. Turpin then 
left.driving his Volkswagen Beetle,-accompanied by 
Smith. Fosnaugh stopped at a stop sign at the 
intersection of E Street and· 20th Street in Rio 
Linda. · Turpin, intending to overtake and pass 
Poma.ugh on the left without stopping .at · the 
intersection, drove on the wrong side of the ***648 
road. By his own· estimate, Turpin was driving 
around 55 miles per hour: Unaware of Turpin's 
intention to pass on the left, Fosnaugh attempted to 
make a left turn, resulting in a major collision and 
serious il\iuries !'3 Turpin, Smith and Fosnaugh. 

*260 Turpin, who had to be pried from his car with · · 
the Jaws of Life, told police responding to the scene 
that he drank about seven beers between 4:00 and 
6:00 p.m. The results of a preliminary alcohol 
screening test indicated Turpin had .· a blood-alcohol 
concentration of .124 percent. Later at the hospital, 
·a blood test determined Turpin's blood-alcohol 
concentration to be .16 percent Turpin was 19 
years old. Fosnaugh was 20 years old. 

Copr. Cl Bancroft-Whitney and West Group 1998 
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Petitioner was charged with violating section 
25658(c), purchasing alcohol for someone under 21 
years old who consumes it and "thereby 
proximately causes great bodily injury or death to 
himself; herself, or any other person." The People 
. moved in limine to exclude evidence that petitioner 
was unaware Turpin was not yet 21 years of age. 
Petitioner opposed the motion and made an offer of 
proof that he was ignorant ilf Turpin's age. 
Specifically, petitioner alleged that a few weeks 
before the accident, he was with several coworkers 
drinking beer in front of a local **909 market after 
work when a police officer anived and confronted 
Tu!pin, who was holding a beer. Petitioner alleged 
he heatd Turpin ten the officer he was 22 years old. · 
In addition, petitioner alleged that, although he was 
Tu!pin's supervisor, he did not process Turpin's 
employment application (which did not, in any 
event, have a space for the applicant's age), and 
Tmpin's employment file did not have a photocopy 
of his driver's license. 

The trial court granted the People's motion, ruling 
that section 25658(c) was a strict liability offense 
and ignorance of Turpin's age was not a defe:ii.se. 
Petitioner then submitted the case on the police 
report subject to a reservation · of the right to 
challenge on appeal the correctness of the trial 
court's evidentiary ruling. The ·trial court found 
petitioner guilty as charged. The court sentenced 
him to six months in jail, with sentence suspended 
and probation granted on · conditions including· 
service of 60 days in jail; 

DISCUSSION 
A. Background 

The regulation of alcoholic beverages in this 
country has taken a long and twisting path (see U.S. 
Const., 18th Amend. [prohibiting "the manufacture, 

· sale, oi transportation of intoxicating liquors" 
within the U.S.]; id., 21 st Amend. [repealing the 
18th A.mend.] ), but regulation has now devolved to 
the states, who "enjoy broad power under § 2 of.the 
Twenty-first Amendment to regulate the 
importation and use of intoxicating liquor . within 
their borders." (Capital Cities Cable, Inc. v. Crisp 
(1984) 467 U.S. 691, 712, 104 S.Ct. 2694, 81 

L.Ed.2d 580.) one active area of ·California's 
regulation of alcoholic beverages concems 
underage drinkers. No citation to authority is 
necessary to establiah that automobile accidents by 
underage drinkers lead to the iajuries *261 and 
deaths of thousands of people in this country every 
year. Nevertheless, the statistics are sobering. "In 

·2002, 24% of drivers ages 15 to 20 who di.ed in 
motor · ve)llcle crashes had been drinking alcohol." 
(http://www.cdc.gov/ncipc/factsheets/drving.htm [as 
of Aug. 23, 2004].) "Analysis of data from 
1991-1997 found that, consistently, more than one . 

· in three teens reported they had ridden with a driver 
who had been drinking alcohol in the past month. 
One in six reported having driven after drinking 
alcohol within the slime one-month time period." 
{http:// www .cdc.gov/ncipc/factsheets/teenmvh.htm 
***649 [as· of Aug. 23, 2004].) "In 2002, 25 
percent of 16-20.year-old passenger vehicle drivers 
fatally injured in crashes had high blood alcohol 
concentrations (0.08 percent or more). Teenage 
drivers with BACa in the 0.05-0.08 percent range 
ere far more likely than sober teenage drivers to be 
lcilled in single-vehicle crashes-17 times more 
likely for males, 7 times more likely for females. At 
BACa of 0.08-0.10, risks ere even higher, 52 times 
for males, 15 times for females." {http:/I 
www .hwysafety.org/safety%SF 
facts%20qanda/underage.htm [as of Aug. 23, 
2004].) 

Given these facts, that our laws shield young 
people from the dangers of excess· alcohol 
consumption is no smprise. Our state Constitution 
establiahes the legal drinking age at 21, three years 
past the age of legal majority (see, e.g., Cal. Const., 
art. Il, § 2 [must be at least 18 years old to vote]; 
Fam.Code, § 6SOO'[a. "minor" is one under 18 years 
old]; Prob.Code, § 3901, subd. (a) ["adult" defined 
as one "who has attained the age of 18 years"] ), 
both for purchases and personal c0I1BUD1ption at 
on-sale premises. (Cal. Const., art. XX, § 22.) The 
"likely purpose" of this constitutional provision "is 
to protect such persons from exposure to the 
'harmful influences' associated with · the 
consumption of such· beverages." (Provigo Corp. v. 
Alcoholic Beverage Control Appeals Bd. (1994) 7 
Cal.4th 561, 567, 28 Cal.Rptr.2d 638, 869 P.2d 

Copr. @Bancroft-Whitney and West Group 1998 
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'rhe' LegiSlature has implemmted this -~tutional 
mandate in a number of ways. For example, section 
256~8, . subdivision (a) (§ 25658(a)) makes it a 
misdemeanor ··to. · sell . or furnisli · an alcoholic 
beverage to any person under the age of 21 yeiirii. 
Section 25658, subdivision - (b) · maker it -a 
misdemeanor for an underage person to buy alc<ihol 
·or consume an alcoholic beverage in any on-sale 
premises. UndEir a new law euacted in • 2003, a 
parent who pemrlts hie or her minor child to drink 
an intoxicating beverage CBD under **910 some 
circumstances be guilty of a misdemeaniJr. · (§ 
25658.2.) [FN3] 

;... '·~· 

PN3: Sectiori 25658.2 •provideil: "(a) A 
pamit -or legal guardian who knowingly 
pemrlts hie or her child, or a penion ·in the 
company of the child, 0r both, who lire 

·under the 1age of -18 years; to consume an 
· alcoholic : ·beverage or use a controlled 
. 811bstance at the home of the parent · or 
legal guardian is guilty of [a] misdemeanor 
if itlFcif the -followiiig occur: · -
"(t)· As the result of the COtlsUmption of an 
'alc:Oholic beverage. or uae;· of 'a' controlled 
substance" at the home ' of the'< pBrei:it or 
legal guardian,•;tb.e' child or other ·iinderage 
persori has a blood.al.coho! concentration 
of 0.05 percent ·or grilater, ali' measured by 
a chamioal test, or is under:the influence of 
a controlled substance. 
"(2) The parent knowingly permits that 
child· or · other underage . peniOn, -after 
leaving the parent's· or legal guarcfuin's 
home, to drive a vehicle. · · 
"(3). That child Or underage pmon'-'' is 
found to have caused ·a traftic' collision 
while driving-the vehicle." -· ,,. ,., 

··.~ ... 
*262 Of cOUIBe, an- underage pmon.-·cteatee -~a 
potentially deedly situatirin when 'he' or ·she drives 
after imbibing. Addressing that'· situation:; ·the 
Legislature has provided penalties for penions under 
the age ·of -21 who drive With a blood~lilcilhol 
concentration much -less 'thiln that prohibited for 
persons over 21 · yeaiS old. For example;. the 

.. \ 

Legislature has enacted what has- been termed a 
"zero tolerance" law (Coniglio 'V. Department of 
Motor Vehicles (1995) 39 Cal.App.4th 666, 673, 46 
Cal.Rptr;2d· 123), making it unlawful for_a perium 
under ·21 years old -to operate a motor vehicle with 
es . · little as a O.Ql percent blood-alcohol 
concentration as mellsured"by a preliminary alcohoi 
screening device -(Veh;Code, :§§.;23136, ··13390). 
Violation of this law -carries :civil penalties: .. An 
underage •.person ***650 who drives -with-•a · 0.05 
percent blobd-alc:Ohol concentration is subject to a 
one-year lose of driving. privileges as well Bil other 
admlliistrative 'liabilities <(id., •.§§ 23140, 13202:5, 
eubds .. (a)·& (d)(4), 13352.6; see also' id., § 23224 
[possesiiicin of alcoholic ·beverages by an undenige 
·driver].) A\ilriver 21 years old or older, l:iy coi:ltr&st; 
is not subject to criJl:iinal penalties until hie or her 
blood-alcohol concentration rises to 0.08 percent or· 
more. (Id., § 23152, subd.· (b)') Irrespective- of hiB 
or ·her blood-alcohol concentration, of·•'ccillJ'Be, a 
person 'of any age is subject to criminal penalties if 
he-·or she drives.while "under the influenoe·of·any 
alcoholic beverage." (Id., § 23152, subd· (a).) '' · · 

'Specifically -addre88ing1:the · ciicumstance where an 
individual· purotialies : ; ali:ohcil for ·an · underage 
person;•; section ··25658(c) inakes··such ·purchase 
punishable where; the underage person, -as . a 
consequence of-consuming the alcohol, causes. great 
b<idily'• iajury or death '.to "anyone.--Thotigh 'just a 
misdemeanor, · ·the , offense : His -- ptini.shable .-by 
imprisonment -in' 11-:county jail ·for-a minimmn of six 
months, by-a fine of·.uj> ·to -:$1,000;' or both,·(§ 
25658; subd. (e)(3).) -

Section 25658(c) does not explicitly ·require• that 
the· offender have knowledge, intent, or some other 
mental state when pU?ChiiSing -' the· "alcoholic 
beverage, and tliis lacuna forms the basis of the 
present dispute. The question .-is whether we: should 
ci>nstrue the statute ·to require some -mental state as 
a· necessary element of<the ·crime. Preliminary'tO 
that,,question···is '11 detetmination1-of--what- acts .-the 
section prohibite; for if petitioner's actions did not 
viiillite section 25658(c), hie"kliowledge. or mentitl 
State would be irielevant. . . . ' 

'··" 

*263 B. What Ac1B Dolili' Section : 25658(c) 
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Prohibit? 

[1][2)[3) To determine the · meailing of' section 
2565 8( c ), we look to the intent of the Legislatunrin 
enacting the law,:."being caretul to give the statute's 
words their plaint; · commonseme meaning. 
[Citation.] If the· langtiage of -the statute is . not 
ambiguous, the pliin meariin g controls and resort to 
extrinsie · · .sources to · detemrlne the Legislature's 
intent· is· unnecessary.~·'(Kaiianaugh v. Wut•Sonoma 
Co1111ty ·Unton High School Dist. (2003) 29 Cal.4th 
911; 919,· 129 Cal,Rptr.2d 811, 62 P.3d · 54.) 
Additioilally,, we mUst interpret.isection 25658(0) in 
ctiiitext with the .entire statute and' the statutory 
scheme .. (Renee J. v. Superior Court (2001) ~6 
Cal4th 735, 743, 110 Cal.Rptr.2d 828, 28 P.3d 
876.) ' ' 

for the minors") ) or, more colloquiBlly, "shoulder 
tapping" (http:// www.urbandictionary.com/define. 
php?tlmlF&houlder+tapping. [as of Aug. 23, 2004) 
). In ·such situations, that the buyer "purchas [ ed ) 
an alcoholic· bcveragefor a person under-the age of 
21 years" (italics added) iii violation of·isection 
25658(c) is not open to doubt. Used in this sense, 
the . statutory phrase ''purcbas[ e) ... for" ·means the 
offender ·must stand in the shoes of the underage 
person and act as a·buyer by proxy; the word "for'' 
in this case nieans "in place'o£" (Webster's 3d New 
Internat. Diet .. · (2002) p. 886, ·col. 2 [giving 
example of definition Sa: .. "go· to the store [for] 
me'1.) 

*264 That the Legislature's attention was focused 
on the phenomenon of shoulder tapping when it 
enacted section .,25658(0) is clear . from · the 

[4] Section ·25658(c) provides in full: "Any person legislative history. (In re ·J.W: .(2002) -29 Cal.4th 
who violates subdivision·. (a) by ·purchasing an 200,.-211, 126 Cal.Rptr.2d 897, 57 P.3d.363 ["To 
alcohOlic.beverage for a person.under the age,,of21 determine. the purpose of legislation, a court may 
YEllll'B"and· the··person under ·the age of 21 years consult contemporary legislative,, clJTl!mittee 
thereafter . .-, consumes the alcohol and thereby analyses· of that legislation, which · are subject· to 
proximately causes great bodily iDjury or death to judicial notice"].) Subdivision (c) .of eection 25658 
himself, ·**911 ·1herself1 or.any•other.person, .is.: guilty began as Asseiµbly .. Bilt No.2029 (1997-1998 Reg. 
ofiia misdemeanor." Subdivision,(a); in tum, .states SeBB.), .. introduced •by Assemblyman Keeley on 
that· "every .person· who sells;~fu:mishes,, gives; or February 18; 1998. When the bill. was introduced in 
causes to :.becsold,.;fumished, or given away,,any the· Assembly Committee on Public Safety' on April 
alcoholic .. bcverage to any,person under the age·of .14, 1998,-the authots,comments were incotporated 
2Lyears·.is:.guilty of a misd$neenor." Consequently, into ;the bill's .analysis: ·" 'Last July, a tragedy 
eubdivisf0n ( c) prohibits ·the · selling, fumishing or occurred in the district I represent which brought to 
giving away of alcohol·to·:an underage·,person, but my attention the high level of access that minors 
only ·in. the circumstance, therein specified, namely, have to alcohol. Three minors died in a drunk 
by "purchasing" such beverage ~for" ·an underage drivingiaccident, .in which.,the driver, a minor, had 
person. Only persons who (1) fumish or give away consumed alcohol that·was pmchased for him by an 
alcoholic beverages, (2) by purchasing such ·adult..The adult served 30 days in a county jail and 
beverages; (3) fori8n underage person can ·be guilty tlie Qriver of the car is serving . an eight-ytllll" 
of violating section 25 65 8( c ). · sentence in , state prison. ru.l According to the 

.. . United Way, nationwide, 62% of 12th graders have 
Section 256SB(c) plainly embraces the ·Situation in been drank. In Santa Cruz County alone, 95% of 
which an underage person, loitering in ·front of a 11th graders say that they could easily obtain 
liqlior store, asks· an .approaching· adult .to ·buy alcohobif they.wim,ted to. One of<the. top ways in 

·Blc0holic ·beverages .for him or her, :commonly .,whlch·mi11ors··gai11 access to alcohol is by 'shoulder 
known as .the "shoulder .tap" situation:;(see 'l'**651 tapping/, •. o~!. aaldng an adult, often:· in front ,of a 
Yu v. Alcoholic ·Bew .·.etc. Appeals Bd, :{1992) .,3 liquor stor,e, to pµrchase alcohol/or a mino~, NI 
Cal.App.4th. 286, 293,. 4 ·Cal.Rptr.2d 280 Adults. who do this must· be held responsible for 
[describing how "minors tap adults on the ehoitlder'' their.actions. The intention of [Assembly Bill NQ.] 
as :they enter a market arid "get them to buy liquor · 2029. · is. to provide an effective deterrent to adults 
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who are irresponsible enough to buy alcohol for 
minors.' " (Assem. Com. on Public Safety, 
Analysis of Assem. Bill No.2029 (1997-1998 Reg. 
Seas.) Apr. 14, 1998, italics added.) The 
Superintendent of the San Lorenzo Unified School 
District provided a similar argument in support of 
the bill. (Ibid.) Assemblyman Keeley's statement. 
was later included in the state Senate's bill analysis. 
(Sen. Com. on Public Safety, Analysis of Assem. 
Bill No. 1204 (1997-1998 Reg. Seas.) June 23, 
1998.) [FN4] No contrary statements of intent 
appear in any of the legislative history of these bills. 

PN4. By this time, Assembly Bill No.2029 
had been incorporated into Assembly Bill 
No. 1204 for technical procedural reasons. 

Whether the statute is limited to the shoulder tap 
situation or embraces other circumstances is a more 
difficult question. The archetypal shoulder tap 
i!cenario involves strangers, a request from an 
underage person, a business establishment that sells 
alcohol, ·and no intent on the buyer's part to **912 
share in drinking tlie purchased beverage. But does 
the statute apply when, for example, a parent, 
without solicitation, goes to a . grocery store and 
buys ·,***652 beer for her underage son? In that 
.hypothetical situation, as apparently in the instant 
case, ::no actual request to purchase the alcohol is 
made. ·Or does the statute apply when an adult 
attending a baseball game announces he is going to 
the concession stand and at the request of an 
underage friend brings him back a beer? Although 
that situation involves a request to purchase, the 
*265 participants (as in this case) are not strangers. 
Further, does section 25 65 8( c) apply if an adult 
purchases beer for himself but days later gives one 
to an underage guest? In that case, no intent to 
purchase for a third party exists at the time of sale, 
but the purchaser later provides the alcohol to an 
underage person. Finally, does the statute apply to 
the social party, host who purchilses alcoholic 
beverages generally for a party but not for any 
particular guest? In that situation, the host certainly 
purchased the beverages for the party, [FN5] but 
did be do sofor a particular underage guest? 

PN 5. In fact, party guest Szalay purchased 

some of the beer, and petitioner's wife 
purchased the remainder, at petitioner's 
request Presumably petitioner's culpability 
as a :purchaser of intoxicating beverages 
flows .from his status as an aid8r and 
abettor, an issue we need not decide here 
inasmuch as he essentially entered a. "slow 
plea" of guilty by submitting the case on 
the police report. . · 

[5] In resolving the meaning of section 256S8(c), 
we must be careful not to Bdd requirements to those 
~ supPlied by the Legislature. (Robert F. 
Kennedy Medical Center v. BelsM (1996) · 13 
Cal.4th 748, 756, 55 Cal.Rptr.2d 107, 919 P.2d 
721.) "Where the words of the statute are clear, we 
may not add to or alter them to accomplish a · 
purpose that does not ·appear on the face of the 
statute or ·from its legislative history." (Burden v. 
Snowden (1992) 2 Cal.4th 556, 562, 7 Cal.R.ptr.2d 
531, 828 P.2d 672.) Here, although the Legislature 
was focused on the shoulder tap scenario, the 
language of section 25658(c) is not so 'limited~ 
Section 2S658(c) imposes no requirement ·that the 
underage person make a request to a proxy to buy 
alcoho~ nor that the two principal actors · be 
unknown to each other. Nor is there a statutory 
requirement that the underage person wait outside 
the place of sale or that the buyer have no intention 
to share the beverage. The statute requires only that 
the offender "purchas[ e]" an alcoholic beverage 
"for" an underage p~on. 'That event can occur in a 
.variety of settings. In short, section 25658(c) 
embraces more than merely shoulder tapping. 

Nevertheless, some limits are apparent when we · 
consider section 25 65 8( c) together with section 
25658(a). (See Renee J. v. Superior Cuurt, supra, 
26 Cal.4th at p. 743, 110 Cal.Rptr.2d 828, 28 P.3d 
876.) As indicated, subdivision (a) of section 25658 
sweeps more broadly than does subdivision ( c), 
criminalizing the selling, furnishing, or giving of 
alcoholic beverages "to any person under the age of 
21" (italics added), whereas subdivision (c) 
criminalizes the violation of subdivision (a) . "by 

·purchasing· an alcoholic beverage for a person und8r 
the age of: 21 years" (italics added). Viewing 
together these two subdivisions of the same statute, 

Copr. @Bancroft-Whitney and West Group 1998 

529· 
· https ://print westlaw .com/delivery .html?dest=atp&format=IITMLE&dataid=A0055800000. .. 3/3/2006 



Page 9 of20 

17 Cal.Rptr.3d 645 FOR EDUCATIONAL USB ONLY Page& 

34 Cal.4th 254; 95 P.ld. 906, 17 CatRptr.3d 645, 04 Cal. Daily Op. Serv. 7765, 2004 Daily Journal D.A.R. 10,456 

(Cite as: 34 CaL4th 254, 95 P.3d 906, 17 CaLRptr.3d 645) 

it is apparent the acts prohibited by subdivision ( c) 
involve a, subset of,.the universe of possible 
situations ,jn ·which one. might· ,violate, subdivision 
(a). The·I:;egislature's use ·of the phrase "purchas[e] 
.. ; ·for".:,delineates a >:smaller group of prohibited 
actions ··by idBntifying. .specific . goal-directed 
behavior by, the plirChaser of alcoholic beverages, 
involving an·:! <identified.. and"· particular *266 
underage person. In other words, to . violate section 
25658(c), one must not ouly furnish alcohol to an 
underage person;. one must purchase-the alcohol for 
that.person. ' .. .. · · · 

:»;• 

***653 · Although · section. 256S8(a) clearly 
embraces the. sociakparty ·host (because such 
persons. fumish .or give,away .alcoholic beverages .to 
their··guests), the generali7.ed actions of.,the typical 
social party host, providing libations for,,his ,or. her 
guests, do not nm.afoul ofthe·more specific liectian 
25658(c)1becauae; ••as. a· general' matter,' such,1hosts 

age. 

C. Knowledge of Age 

1. Sedion 25658(a) 
"; ;. . .. :;p ........ ' 

[6] Because section 25658(c) describes a subset of 
actions .prohibited by section 25658(a), [FN7]. if 
subdivision. (a) requires the. People to prove . a 
violator •knew. the, age of the person to whom 
alcohol was furnished, such proof would also be 
required .to. show a violation.. of subdivision,(()). 
Conversely, if subdivision (a) is a strict liability 
offense,· lacking any .knowledge requirement, . that 
fact would·, weigh heavily , in our · detennination 
whether· subdivision .(c) . l'l!qllires proof of 
knowledge. We thus consider whether section 
25658(a) requires such :proof. We .conclude,: it does 
not. 

cannot"be said to·have purchased:alcohol "for" any ,PN7. ,Qf course, .subdivision (c) hasAhe 
particuler,-.guest. ·[FN6] Although .a .social host additj~ .requirement th!tAh11_ under.age 
could ,be said ,**913 .to have purchased alcohc>lic person ·actuallY•·consume .. the alt:ohol ~!!¢ 
beverages.for.every one of his or her.guests, sucli·an . thereby proximately caus.es. great bodily 
interpretation, would .be unreasonable,".as ·~ that iDjury .. or .death to hims~ hereelf;"or llllY 
case, .'!purchase. for" would ·mean· the same as • o~_,, ... P!lfSon." Strictly spea!Qng,,.,then, 
"fUmish., to," blurring .. the distinction betweeII· the . ,· subdivision.·(C) is not a lesser included 
tw:o :subdivisions. AB used -in section·.25658(c),,,the · offense of subdivision (a). 
tenn .~for" is "used .. as ·a.,function word .to indicate. . .. . .. . . . ., ·. 
the:person •. ,,.that somethingis to.be.delivered to." [7] *267. For criµ1ina1 ·liability to. attach to .an 
(Webster's ··3d New Internal; Diet.; Sllpra, p. 886, action, .the standard Nie is .that "there must .exist a 
col. 2. [givµig example of defiDi~on.,3d: "any .letters union, or joint..operatiOII. of act and intent, .. or 
[for] me"].) . · , •. .. criminal negligence.'! (Pen.1:¢>de, § 20.) }fl]ie 

·. , . . . . ... ~t that, ~or ,11 criininal . co~vi¢on, ,the 
FN6. :we thus dis~gree with the People's pro~i;c;utjon prove ... some fi:mn of .. ~ty ~t, 
position,-.stated at ,.oral argument,· that , to knowledge, or .. ~ .negligence, is of ~:!!ong. 
ensure ,one ... does. not violate section standing, an,d·so .fJlndamenfl!J, .. to our.criminal lp.w 
256SB(c), ·a social host. can simply cho_ose that pen,81 statutes will often·be.COD$Ued to ~ 
not.to serve a!co_holit; beverages. such an ,element despite d:!ei.r fiilluril expresslY to 

'" ... ,. sta~ it. !OtlJ:!er.ally, • .'[t]l:ie ex.mence o.f, a mens rea 
In light ·of the p~ain meaning of the statutory is the ,;rule .of, rather .~,,#le ~t;:eption .. tt;i, .the 
language; we i::oni;ilude. section 2$~~8(c) applies to principies of., AnsJ.o•~OllJl · criDlln!tl 
any ',sitlljltion , in . which an incliyidual, pµrcl:!!ises jurisprudence.' ... " .[qitation,j In other words, ,there 
alcob.Qlic;· beverages .for;.an un~ge person. This m~ .~e. a union, of:~. ~d wrongf'.ul inteJ:1:t,.9r 
in.cluJies, but.is·. not limi~1 ,1<1, -the .. j:luyer.•by.pt1Jxy criminal :negligence. [Citatio!l!I,] "So,:)'aajc. is.}his 
11t1d .. ¢oulde!'.. tap .. ~.c;!!11¢Qs; .. WE!;; lll)W, cOIIB!.der requiremllllt"that it is an invatja)1le eleJllellt of.every 
whether sectj,on 2S658(c), so,,interpre~ ~s crime unless excluded expressly or by necessary 
proof .of.soml! mental. state .. such. as knowledgec. of implication.". ' " (In re Jo,rge M. (2000) 23 Cal.4th 
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866,.,872, 98 Cal;Rptr.2d 466, 4 P.3d 297 (Jorge M. 
);. BBEI l. Witk:in & Epstein, Cal.Criminal Law (3d 
ed. 2000) Elements,§ l,pp. 198~199.) 

The pruvailing .,trend in the law is against imposing 
crintjnel.)iability. ·~thoµt ~**654 proof of some 
mental state where the statute does not evidenoe,.the 
Legislature's intent to 'impose. strict. liability ... ( 
People v .. Simon (1995) 9 Cal.4th 493, 521, 37 
Cal.Rptr.2d 278, 886 P.2d 1271; Ltp~ta. v. 
UnJted States (1985) 471 U.S. 419, 426, 105 S.Ct. 
2084, 85 L.Ed.2d 434 [extension of strict ~ility 
oriml!S: disfavored]; . see 1 Witkin & Epstein, 
Cal.Criminal Law, 81lpra, Elemeii1!1, § 18, p. 223 

. [exB!Jlples given of strict liability crimes:.anh not 
"indicative of a trend. Indeed, the opposite appears 
to be tnie"].) · 

E8l',~Equally. well recognized,"however,. is that ·for 
· certainr types of :pensl laws, often referred · to as 

public',,· welfare,, offimses, the Legislature ·does· not 
intend ·that any proof of scienter or wrongful intent 
be necessllI)' for conviction. 'Such offenses 
generally are based upon the violation of statutes 
which care purely regulatory in nature' and involve 
widespread· injury "to the public. [Citation.] ,''Under 
many statutes .. enacted for the protection·,.of.,.the 
piiblice:health and.safety,. e.g., traffic •and. food and 
drug regulations,' criminal sanctions :are: relied· upon 
even, if there ·is no wrongful , intent. These offenses 

· usually involve · •light · penslties · and · no moral 
obloquy or damage .to reputation. Although crim:inel 
sanctions are relied . , upon, the priuiary .purpose of 
the · statutes is· . regulation rather than **!114 
puni$.bment or .. correction'. The offenses are. not 
crimes in the orthodox sense, iuid wrongful intent is 
not required· in the ·interest : of enforcement." ' !' . ( 
Jorge M., supra, 23 · ·.Cal.4th at, p: ·, ·872, 98 
Cal,Rptr.2d 466, 4 · P.3d 297.) [FN8] .*268 
Alcohol-related offenses, such as driVfug with· a 
prohibited blood-alcohol concentration {Ostrow v. 
Municipal Court (1983) 149 CatApp.3d .. 668, 197 
Cal.Rptr. 40) and employment of a minor at an 
establishment selling. alcoholic beverages (Ktrby v. 
AlcoholiC ·· ·Bev, '!etc . .. App • . ~d. · {1968) :267 
Cal.App.2d 895, 73 · Cal.Rptr. 352), have ·been. 
found :to constitute such public-welfare offenses. 

FNB. Examples of.public welfare offeniies 
for which criminal liability attaches in the 
absence".· of. ,.any mens rea· . inciude 

.. ,improperlyrlabeling and storing ha7.erdous 
waste (Health ,&o:Saf,Code,. § 251!10; see 
People. v. Matthews" (1!192) 7 .: CB!App.4th 
.1052, 1057-1058, 9 Calltptr.2d ·,348), sale 

... · of mislabeled. motor ..,,oil {Bus• : ·· & 
. -... Prof.Code; § il3480; People-·. v. "Travers 

(1975) 52 Cal.App.3d 111, 124 CalRptr. 
728); sale. of food contaminated with fecal 
matter ·(Reople:y, .Schwartz ·(1937) .. 70 P,2d · 

, l01:70·.,281:Cal.App.2d Supp.«775),. sale, of 
ahortweighted food (In· re Marley.· (1946) 

· 29 Cal.2d 525, 175 Pad-832),::and .use1of 
1!11' ,unlicensed cpoison -(Aanta f>est, Control 
Co . . v. Structural Pest Control Bd. (1980) 
108 Cal.App.3d 696, 166 Cal.Rptr, 763) .. ··v 

·,··. • co,.'•··'' 

[9] We found. in Jorge M., 8Upra, 23.-Cal.4th18661 

98 Calltptr.2d · 466, 4 P;3d: 297, .a· "uileful" 
analytical framework:- "where. the legislative·intent iS 
not readily discerned from the text [of'the law] 
itself." (Id. at p. 873, 98 Ca1.Rptr.2d 466, 4 P.3d 
297.) We ·j:here. explained that "courts have 
commonly taken into liccount · .;::(1) thedegislative 
history,;F,md •ctintext; (2) any;·general provision. on. 
mens rea ·or· strict,,Jiability crimes;\(3) -the ·severity 
of the, p1mjshment1 proVided · for: the cliJne .•(!Othiir 
things-.,;being ·' equal,., ... the .greater the posaible 
punishment,• the more likely some fault is teqliired'); 
(4) the ;seriousness: of hann ·to the .public that may 
be expected-to follow from the forbidden <contluct; 
(5) the. defendant's opportunity to: ascertain the true 
facts {'The· harder~.to find out the truth, the mare 
likely the legislarure l!lellD.t ' to require fault in not 
knowing'); .. (6) the· difficulty_,:, proseclitora would 
have ,,in I proving a mental state:·for the' I crime ('The 
greater ... the difficulty,.. the more·likely ·it is· that the 
legislature · int.ended to relieve the .prosecution of 
that ,burden so that.. the ::law could" be "effect!vely 
enfoit:ed'); [and]"(:n-10e. number of prosecutioilir to 
be.·• expi=cted< under the .. statute ('The fewep•' the 
eipecte4:proliecutionsi ·*.'!'*655 .the ·mon.i.•likely the 
legislature ~ cto :require,,the.'Jll'OSeDUting officials 
to go.into tlie issue•offaulf}:'\'(.lbid.) " - · · · ' 

We need not address·~ of the Jorge M factors 
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because sec1ion 25658(11) falls . easily into the 
categocy of · crimes courts histcirically have 
determined to be public welfare ·offenses for which 
proof · of knowledge or · i:riminaJ · · intent is 
unnecess8fy. First,• tlilvstatute :does notrexpressly 
require.a mental st&te.:More'to'the point;,:the statute 
is 'Closely "akiiJ. to those public 'welfefe, offenses that 

. n ·''are· p\irely regulatory in. naiiui:•• md. involve 
widespfead iDjUry tO'the public.' " (JorgtrM., supra, 
23··CaL4th lit p. 872/98•Cal.Rptr.2d 466, 4 P.3d 
297.) Like those offenses; sei.\tion 25658(a)' is more 
reglilatory tbari penal, addressed miire ·to •the public 
welfare thaii to. the· individual- .pufilshiriem of the 
tniDigressor. AB one comt ·•has--· opined when 
addressing ·tbe:pUrptise of sectian·25658: '"[I)t may 
be ·assumed that the provisions ·prohibiting certain 
traiuiaction.8 with •minor& ere•'·design.ed to protect 
them , from ·harmful influences.• · (Lacabanne 
Properties, Inc. 11. Dept. Alcoholic Bev. Control 
(1968) 261 Cal.App:2d 181, 188, 67 Cal.Rptt. 734; 
accord, .Provigo Corp. v.. Alcoholic ·Beverage 
Control•Appeals'Bd..'INpT'D. 7 Cal.4th atp. 567, 28 
CahRptr:2d 638, 869 P.2d H63.) 1 

*269 The ·statute's goal of avoiding a ·broader 
ecicietab.·o;hann rather ... than imposirig individual 
punishment ·is '•illustrated by the•"light.,penalties 
presclibedr•for· its ·.viollltiori. "Violation of .. eection 
25658(a):imposes a $250'tine;-cbetween 24 and 32 
hours ·of community service; ~·or' a , conibinatioil 
thereof .. (§ 25658, subd (e){l).) For a first offense 
involving 11 minor · and not · simply an ·underage 
peraon,· the ·peniify is a $1;000 fine md at leaet 24 
hours of community service. (Id., subd (e)(2).) No 
violation of'-· section • 25658(11) ·results in 
incarceration of any , 'lengthl Thus, llS t:or other 
public welfare offenses," liec;tion 25658(a) · ·" ::' 
"ilivolve[sJ·light penalties mid no moral· obloquy· or 
damage to reputation. · Although i crii:iiiiial · sanctions 
iire relied upon, the primary pUrpose. of the ·statutes 
is regulation,rather. than puniidnnent or cori'ection;"' 
" **91S(Jorge M., supra;.: 23tica!:4th :at p. 872.-· 98 
Cal.Rptr.2d-·466, 4.,p;Jd 297.) The· light penalties 
for violating ·section 25658.'(a) sttongly. :suggesMhe 
Legislature:'hllS.\dispenBed ·with any ;requirement·-that 
the People prove knowledge.or·eome.other criminal 
intent. 

[10] Petitioner argues sei:tion 25658(a) mtist be 
interpreted to require knowledge of age despite any 
explicit statutory requirement, citing · 'BrOCkeit v. 
Kitchen Boyd Motor Co. (1972) 24 CalApp.3d 87, 
100 · Cal.Rptr. 752. Brockett coritimied" civil, not 
crim.ina!, liability. In jiUsing, •it stated. ilbout>section 
25658(a): "If one ·wilfully' diSobeys the ·law md 
knowingly furnishes liquor to a minor With 
knowledge that the minor is 'going to drive 11 vehicle 
on the public highways, llS alleged in this case, he 
must mce tlie coilsequences." (Brockett, · supra,. at 
p. 93;' 100 Cal.Rptt. 752, italics added.) Not 
addresSed in Brockett is whether 6ne miJst faCe the 
same • consequences absent· suCh intent or 
knowledge.:• An opinion, of coUISe, ·is not authority 
for · propositions not considered (Flannery v. 
Prentice (2001) 26 Cal.4th 572, 581, 110 
Cal.Rptt.2d 809, ~8 P.3d 860.) In any event, 
Brockett -relied eXtensively: 'on Vesely ·11. ·'Sager 
(1971) 5 Cal.3d · 153, 95 Cal.Rptt. · 623, ·486 P.2d 
15 I, which &Ubsequently' WllS stiitutorily' overrilled 
(See Bus. & Prof.Code, § ' 25602, snbd. (c); 
Civ.Code, § 1714, siibd; (b).) 

More '-On point ·is Provlgo· Corp; v. _Alcoholic 
Beverage .Control Appeala 1Jd., · supra. 7 'Cal:4th at 
page 569; 28·' Cal.Rptt.2d ·638, 869 ·P.2d 1163, 
where this court held llS to seller-licensees that "the 
laws e.ga:inst·sales to·minors [citing Cal; Const.,. art. 
XX. § 22;,Bus. & •Prof.Code,-'§ 25658(11)'!] can be 
violated despite the seller's (or its ***656 agents') 
lack of knowledge of· the pun:haser's minority." 
Provigo, 'then, at least suggests section 25658(a) 
allio ·does not require proof of knowledge or· intent 

· by other persons who provide alcohol to 1D1derage 
per!\l)riB. We conclude that to obtain ·a convicti<in 
under sec1ion 25658(a).'the People need not prove 
the offender knew the persan to 'whom he or· she 
furnished, scild or gave an al~holic beverage was in 
fact not yet 21 years· old. · · · · 

*270 2. Section 2S658(c) 

[11]. Whether subdivision (c) . cif ·section 25658 
diSpenses with 11 proof of knowledge requirement is 
a more complex question. Utilike 'With subdivision 
(11), three 'factors :mentioned in Jorge M .. supra/ 23 
Cal.4th at page 873, 98 Cal.Rptt.2d 466, 4 P.3d 297 
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-'-the legislative history and conteitt of the statute,· 
the severity of the punishment, and the seriousness 
of the harm to the public-have substantial 
application in the analysis for subdivision ( c). 
N evertbeleas, we similarly conclude the People 
need not prove knowledge or intent to establish a 
violation of subdivision ( c). 

First and foremost, the legislative history of section 
25658(c) strongly suggests the Legislatiire intended 
to impose guilt without a showing the offender 
.knew the age of the pemon for whom alcohol was 
purchased. AB discussed, ante, section 25658(c) 
was an amendment to the existing statute, 
responding to an incident in Santa .Cruz County in 
which . someone over 21 years old purchased 
alcoholic .beverages for an underage person who 
thereafter became intoxicated and crashed his car, 

. killing:. three minors. As originally proposed, 
Assembly Bill No.2029 would have proscribed 
"fumis.b[ing]" an alcoholic beverage to a "minor'' if 
the minor then caused death or great bodily iajury. 
This original version of the bill made the new crime 
punishable as. either a felony or .a misdemeanor, 
commonly called a wobbler. (Assem. Bill No.2029 
(1997-1998 Reg. Seas.) as introduced Feb. 18, 
19981) .. The bill was amended in the Assembly to 
subs$1te the phraae "purchasing ... for'' in the place 
of "ft.irni•hing ·... to." The amendment also deleted 
reference to a "minor" and replaced it with "a 
person under the age of 21 years." That the crime 
could be a felony punishable in state prison 
remained unchanged. (Assem. · Amend. to Assem. 
Bill No.2029 (1997-1998 Reg. Sess.) Mar. 26, 
1998.) 

The bill was then referred to the ABsembly 
Committee on Public' Safety. Comments to the bill 
include· this telling one: "This bill requires little or . 
no Intent on the part of the purchaser of alcohol for 
underage persons. There is no requirement that 
GBI [great bodily injury] or death be foreseeable· to 
the **916 purchaser, other than the general 
.knowledge that alcohol can sometimes lead to 
dangerous situations. As is ·stated above, a 
commercial vendor is only found civilly liable and 
guilty of. a misdemeanor if he or she sells to an 
obviously intoxicated minor. [f.I Should this· bill 

be amended to provide that the Jlllrchaser must 
knaw, or reasonably should have known,. that GBI. 
was a ltkely result of the purchase of the alcohol for 
the. widerage person? " (Assl!Dl. . Com. on fublic 
Safety, Analysis of Amend. to Assem. Bill 
No.2029 (1997-1998 Reg. Sees.) Apr. 14, 1998, 
italics added, undemcoring in original.) 

*271 Before the full Assembly a week later, 
Assembly Bill · No.2029 was again amended. 
Proposed section 25658(c) was then to read in 
pertinent part! "Any person who violates 
subdivision (a) .by purchasing an alcoholic beverage 
for a person under the . age of 21 years and the 
person . under the age of 21 y~ thereafter 
consumes the alcohol and thereby proximately. 
causes gre_at bodily injury to himself, herself, 

. ***65.7 or any other pemon iii guilty of a public 
offense punishable by imprisonment in a county jail 
not to exceed one year or in state prison. In order 
to be punilhable by Imprisonment in the. state 
prison pummnt to this aubdivision: M] (I} The. 
purchaser shall have known or reason¢'1y shollid 
·have known that the pmon for whom he or she was 
purchasing was under the age of 21 years .... • 
(ABsl!Dl. Amend. to ABsem. Bill No.2029 
(i 997-1998 Reg. Seas.) Apr. 21, 1998, italics 
added.) 

AB the Legislative Courisel's Digest . for this 
proposed amendment explained, · "[t]he bill would 
require that to be punishable as a felony the 
purchaser must have known or reailonably. should 
have known that the person for whom he or she was 
purchasing was imder the age of ·21 years .... " 
(Legis. Counsel's Dig., Assl!Dl. Bill No.2029 
(1997-1998 Reg. Seas.) Apr. 21, 1998.) · 

The substance of Assembly Bill No.2029 was then 
added to ABsembly Bill ·No. 1204, then before the 
state Senate .. (Sen. Amend. to. Assem. Bill No. 
1204 (1997-1998 Reg. Seas.) June 3, 1998.) In the 
Senate Committee on Public Safety, a question was 
raised concerning the foreseeability of the injury 
caused by the underage drinker. "As the opposition 
notes, this provision would provide a potential 

· prison sentence for an act not directly caused by the 
person. A 21 year old college student who gives a 
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20· year old friend· a beer could be subject ·to en 
incireased misderiJeanor ~ty lf that 20 year· old 
friend were to trip down a · flight" of stms ·lifter 
drinking ·the beer ind breakB hWher arm.• (Sen; 
Com. Oii Public Safety, _ Analysis ' of' Amend. to 
Aliaiim. Bill No. 1204 (1997•1998 Reg. 'Seas;) iwie 
3, 1998.) "SHOULD WE PUNISH ONE PERSON 
FOR THE UNFORESBBABLE SUBSBQUBNT 
BEEIA VIOR OF 1 ·ANOTHBR BECAUSE THB 
FIRBT'PBRSON COMMITI'BD AN OFFBNSB?". ( 
/bid.) ,, 

.. ··:···,.' 

Althoilgh a 'i::oncem .WllB raised in the Senate 
colmnittee .about the foreseeability of thedDjury, no 
question· was raised iibout the. felony pr0vision or its 
reqilirmnent thai the· offender. knew or· should ·have 
laiown' the' ·age of the -person for whom he was 
buying alcohol. "Nevertheless, ·Assembly Bill ·No. 
1204 •was ther9fter amended .tO delete :the felony 
option ·togetherwith its. intenneqiliremmt, leaving 
section· 25658(c) ·as a misdemeenrir· prOvision •only, 
with no explicit intent requitmnent!" (Seti;" A.mend. 
to Assem. ·•Bill .'*272 No,'1204 (1997-1998"Reg. 
Sees.).June 30,"1998.) 'It' W11B this verilion ·that· wilB 
eventually passed, enrolled, sent to ·the · Oovilmor, 
and signed iiitti law. [PN9] . . 

"• .•. 1 •• : 

FN9. As the Court of Appeal explained: 
"The substance of [Assembly Bill No.] 
1204 ·:was then .incorporated:·,into a- related 
bill .proceeding •through · the ·Senate, [Senate 
Bill No.] 1696, •to ensure that its provisions 
would · not be ·euper[a)eded ·.lf both·: bills 
were enacted. end ·•[Senate Bill No;] 1696 
wllli .:. chaptered:· :last;• ' (Legis. Couilsel's 
Dig.;; Sen.,~•Bill No. 1696,· Stats. 1998 
(1997--1998 Reg;.Sees,).) .(•·[Senatei Bill] 
1696.) In fact, that is wbat happened. 

- [Aiisembly 'Bill ,No;] ·1204 was·. chaptered _ 
' cin1Septetiiber 14, 1998:i[Senate Bill) 1696 
'was 'chaptered, ron· "September· '18; 1998. 

· Secti.oil c25658 was .:amended: to_ iriclude 
•.·subdivision (i:) b}''Simate Bill 169€i.~ .: ,,,,. · 

' ,, ·'..Ji . . ,_. ·,o·'r' ;,.I .. ,. ·r1·· .· 'J.: ;1 

The· Court::of J\ppeal·' belo'l'l'.-'reaeoned: "A review 
of this· hietozy. shows tbat'the Legislature eoneidered 
incorporating lin''eXpresS mental .state ·etemenLinto 
the . ' statute -: when "'the . subdivision .could ... be 

prosecuted as a felony. It may be inferred :tbat the 
Legiillature intended the ·misdemeanor to · be · a -strict 
liability statute when it' deleted the felony provision 
**917 without moving ·the requirement of- a specific 
mental state . mto· the . remaining misdememillr 
pOrtion· of subdivision (c):"1While this inference',is 
***658 strong, petitioner contends the appellate 
court's view of the legislative history is simplistic 
because it fhils to view the totiility of the legislative 
hietory,r whiCh ·indicates a legislative eonceril' with 
not only the potential offendi:ii's ·knowledge 1of the 
drinker's· age; but also with hiil or her &Ubjective 
awareness of the foreseeability of the' hann,.caused 
by the drinker-. \: • .,, 

As "our recitation of the legislative hietory 
demonstrates,· the Legisla1llre was,· at vaiiou8 poirits, 
concemed11both. with the possibilityJ.tbat miiFcould 
be"convicted .of;;a felony under:the new· lawJe'Ven 
though.unaware of,fhe•a.ge,of.the pmi:ln,for.who'm 
alcohol ··was bought· and 'with:1the> possibility "the 
purchaser could be ·cOiivicted although.'.un&Wlln! the 
drinker :intended to become intoxicatedi or»to drive. 
But ·that"1.the Legislature may.:.bave entertained, 
niUltiple coiicems aboutithe •proposed,law doesinot 
lllidemiliie:the obvious inference thafin•deleting'the 
feloi:i.y·:option,"with its attached·inteilt requirenielit, 
the· Legislature intended• to 'leave ·the •new,,crin:ie ·a 
misdemeanor only,~with no intent requirement.:' · 

.,, 
. Interpretation of section 25658(c) as: a -strict 

liability~. offense is bolstered by. Ii• ·consideration of 
other statutes ·add±essing related issues, :.all of: which 
appear··in fue.,seme pottioil of the.Business.:and 
Professions Code as does section 25658. (SetHlrt. 
3 ["Women end Minorsh], ch. 16 ["Regulatory 
Provisioils"],'' div. 9»D'Alcoholic · Beverages"].YFor 
example, section ·25658.k Subdivision· (a)· provides: 
"A· parent or:.legal guardian· who kriowingly permits 
hie .. or.-her cchild ... ~der the age' of .,18· years,, to 
consume .en alcoholic. bever!ige''"- at .. the 1home·.of 
the' · .. parent• or ·legal ~-1: .. [under.,, :certain 
c~tions] is gililty ·of [a], misdemeanor."· (Italics 
added.) Sinillarly, section .. 25657; .subdivision ·(b) 
provides: ~In:eny place•of busineea;.where al~holic 
beverages are *273 sold to be cllnsumed-iupon ,the 
premises, to·employ or knowlnglj!permit•anyone to 
loiter. in or.:about said premises for .. the ,purpose of 
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begging or soliciting any patron or customer of, or 
visitor in, sueh premises to purchase any alcoholic 
beverages for the one begging or soliciting [is guilty 
of a misdemeanor]." (Italics added.) Finally, 
section 25659 .5, subdivision ( d) provides: "Any 
purchaser of keg beer who lrnowingly provides false 
information as required by subdivision (a) is guilty 
ofa misdemeanor.''. (Italics added.) " 

[12] Beceuae the wording of these statutes shows 
· the Legislature if it wishes knows how to express its 
intent that Jmowledge be an element of en offense, 
the absence of such a requirement in section 
25658(c) indicates it intended no such requirement.. 
(People v. Murphy (2001) 25 Cal.4th 136, 159, lp5 
Cal.Rptr.2d 387, 19 P.3d 1129.) "It is a settled rule 
of· statutory oonstruotion that 'where . a. statute, with 
reference to one subject contains a ·given . provision, 
the omission of such provision from a similar 
statute"'Concer$lg a related subject is significant to 
show-that a different legislative intent existed with 
reference to the different statutes." (People v. 

. Norwood (1972) 26 Cal.App.3d 148, 156, 103 
Cal.Rptr. 7.) In sum, the legislative history and 
context of section 2565 8( c) tilts heavily in favor of 
cr:iminal liability without proof of knowledge or 
intent. ' ' 

[13] :-:Die second factor we find significant is the 
severity of the punishment; (Jorge M., aupra, 23 
Cal.4th at p. 873, 98 Cal.Rptr.2d 466, 4 P.3d 297.) · 
The greater the punishment for a particular crime, 
the more likely the Legislature intended to reqllire 
the state to prove an offender acted with some 
culpable mental state. "For crimes which impose 
severe punishment, ' ... the usual presumption that a 
defendant must Jmow the facts that make his 
conduct illegal should apply.' (***659Staples v. 
United Stales [ (1994) ] 511 U.S. [600,] 619, [114 
S.Ct. 1193; 128 L.Bd.2d 608].)" (People v. Coria 
(1999) 21 Cal.4th 868, 878, 89 Cal.Rptr.2d. 650, 
985 P.2d 970.) For example, we reasoned in Jorge 
M: that ·the "Legislature's choice of potential felony 
[rather than misdemeanor] punishment ... reinforces 

· the presumption expressed by [Penal Code] section 
20 and suggests that correspondingly strong 
evidence of legislative intent is required to exclude 
mens rea from the offense." (Jorge M.. supra,· at p. 

880, 98 Cal.Rptr.2d 466, 4 P.3d 297.) 

Section 25658(c) is punishable as a misdemeanor, 
not a felony. In general, pimishment **918 for a 
misdemeanor cannot exceed confinement in a 
county jail fm: up to six months; a fine not to exceed 
$1,000, or both. (Pen.Code, § 19.) The maximum 
confinement for a misdemeanor is one year in jail. ( 
Id., § 19.2.) A violation of section 25658(c), though 
not a felony, provides for a puniehment greater than 
that prescribed for the typical misdemeanor because 
a violator "shall ·be punished by imprisonment in a 
county jail for a mininuan term of *Z '! 4 ai% months 
riot to exceed one year, by a fine not exceeding one 
thousand dollars ($1,000), or by both imprisonment 
and fine."(§ 25658, subd. (e)(3), italic& added.) 

Although the heightened penalty tends to 
. distinguish section 25658(c) from the ordinary 

misdemeanor and suggests we should imply a 
mental element to this crime, a higher than nonnal 
penalty does not necessarily preclude a crime from 
being a public welfare offense; the severity of the 
punishment is, instead, a factOr in the .overall 
calculus in determining whether proof of a mental· 
elmnent must be implied. Here, the· punishment · 
falls somewhere in the middle, greater than that 
prescribed for the typical misdemeanor, · but less 
than that for the typical wobbler or felony. 

In addition to . the potential length of possible 
mcarceration, petitioner contends the reputational 
injury and personal disgrace he will suffer should 
his conviction for violating section 256SB(c) be 
allowed to stand are factors relevant to determining 
the severity of the punishment. We agree. 
DiscussiJ!.g this issue, Justice Traynor . opined for 
this court: ''Under many statutes enacted for the 
protection of the public health and · safety, e.g., 
traffic and food and drug regulations, criminal 
sanctions are relied upon even if there is no 
wrongful intent. These ojf enses usually involve 
light penalties and no moral obloquy or dainage to 
reputation. Although criminal sanctions 8.re relied 
upon, the primary · purpose of· the statutes is 
regulation rather then punishment ·or correction. 
The offenses are not crimes in the orthodox sense, 
and wrongful intent .is not required in the interest of 
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enforcement.• (Pe0ple v. Vogel (1956) 46 Cal.2d 
798, 801, m. 2, 299 P .2d 850, italics added (Vogel), 
quoted In .Jorge M;, S11pra, 23 ·Cal.4th at p. 872, · 98 
C81.Rptr;2d '466, 4 P,:3d 297;) At issue in Vogel 
was the crime of bigamy. Justice .. Traynor .:further 
explained: "The severe\.pcmalty<for bigmily [th!m up 
to:1a ·$5;000 fuie, eonfinemeilt··in coUnt.y jail, or. in 
state prison·.for.up'to IO·years],·the serious lois of 
reputation i:oliwetton entails.-' the inftequeri.cy of the 
offeilse, •and the,·.fact that it ·has been regarded for 
celituries · as · a 'crime involving :moral turpitude, · 
make · it ·oxtremely unlikely ·' that the · Legislature 
meant· to inc!Ude the morally·•innocent·to make sure 
the guilty did·not·escape." (Vogel, S11pra0c·at p. 804, 
299 P;2d 850, fli, omitted, italics ildded.) •.. 

More ·lllCently, the Court of Appeal addreSsed the. 
q1lestion ··whether the crimerof,•misdemeanor ·animal 
cruelty ·(Pen.Code, § ·597r;. subd.:1(a)) required •a 
shoVf~' of 1either civil or:·criminal negligence.: ( 
People V;·.,Speegle (1997) 53 Cal.App.4th 1405; 62 
Cal;Rptr;2d ·384,) ··The court ,found the ***C!fiO 
rep11tational injury associated· · with the criminal 
mistreatment and neglect of animals , to justify the 

·higher, ,criminal··. negligence standard. "In .. ·our 
society,c,those who mistreat animals· are the deserved 

· objectr•ofr ob!Oquy, and·their .conduct is wrongful .of 
itself ·.r Blid-i:not-cjust •BS ;a matter of legislative 
declaration. "·(Id. at p. 1415, 62 CaLRptr;2d 384.) 

*275··Like the bigamliit in Vogel, :rupra.- .46 Cal.2d 

The third factor we find particularly pertinant is"the 
seriousness ·of .the harm or ~ury **919 to .the 
public. (Jorge M.; 811pra,.: 23 Cal.4th at' p. 873, 98 
Cal.Rptr.2d 466, 4 P .3d 297.) The more serious 
and " widespread . the expected hacn from the 
prohibited·conduct;·the more likely.·cthe ·l.egislature 
intended to create a· public welfare offense for 
which no proof of knowledge or intent~is•required. 
We explained the significance of this factor in 
Jorge.M.: "The AWCA [Assault WeapODS .Comrol 
Act] :·is ·a remedial·· law eimed at protecting the 
public against a highly· smious danger. to 1life and 
safety. The Legislature pmrumably intanded that 
the .law .be effectively enforceable,.· ·i.e., that its 
Bllforcemeilt would' actually result .in· iestriCting-,the 
number of assault weapons in the hBnds of crlniina1s 
and the mentally" ill. oJn inte!Jneting the . iaw to 
further·. the. legislative .. intent, , therefore, ~:We. should 
strive .. to avoid ·1any·; :•CODStruction · that , would 
significantly· undermine ·Jts ,.enforc:eability. 'lbis·:·is 
notto·mggest this court,would or•rihould .. read any 
element .. ciut of a ,criminaJ .statute simply to ease: the 
People's burden of.-;.proo£ But, when a crime's 

· statutory ·definition, \l<>es -.not . lllq>fe88ly include any 
·scienter element, ,ithe.·;fact :,the· ·Legislature. intendll!i 
the law to remedy a smioua. and widespread public 
safety threat .militates against the conclusion it.also 
intended impliedly to include in the definition a 
scienter•element especially burdensome to prove.tt ( 
Id. at pp. 880-881;·98 Cal.Rptr.2d 466,<4 p,3d 297.) 

798; .. 299:·P.2d 850, and the defendant·who kept, The harin that section 25658(c) aims to avoid is the 
neglected, and starved 209,,poodles in People v. death and pt,.bodily ·inJury of unde:rage. driveni, 
Spee~le, 811pra, · <53 - CatApp.4th 1405, 62 their passengers and.other collateral victims.·Unlike 
Cal,Rptr.2d 384, a person who·purcheses alcoholic section 25658(11,), "which criminali7.es,., the ·mere 
bev~s ·for an underage .person, enabling that furnishing;·, selling ·or· giving of .:alcoho~ to. an 
persOn.:to ·become 'intoXl.cated and to :caµse "great underage person,·."s!IC1ion 2!!658(c) ·includes~.two 
bodily• injury •. or death;". may rexpect severe. cmisure additional and "Significant elements: C91l8UI11Ption. of 
from thei·general public. That drunk drivers; and the !leverage .and::smious injury.or death. One may 
especiBny underage -~ drivers, cause ·death' and fairly conclude the ·law a.ddxesses a "serious and 
destruction on our, highways is common knowledge, widespread\public safety threat." ,-(Jorge M., nipra, . 
and anyone.·.co~'b~ to that so~ietal ~edy 23.:CalAth B.t .p. 881, .98 C!ll.lq)tr.2cL·466, 4 P.3d 
would· '"suffer ,._·.s1gn1ficant, reputati.onal. ·. lllJllrY· 297.) Implying an intent odm1:1wJ~e requ,irement 
Conaidering,,the, .. heigbtened misdem~or penalty would' necessarily ; .. ,unc;lernline ... Ah~,. sta,tute's 
together With .the societaj. condemllat\on a vio~~r enforcea,bility m.~ red,];!ce · its. efi:ectiveness in 
of section 25658(c) ,,woul~ encounter, we conclude . reducing :the '!'276. number .of dea~ and iii.juries 
the ·severity of the panishment weighs .in favor of associated , with ·.underag~ drinking .. We .. conclude 
requiring some intent element for section 25 65 8( c); this factor militates against inferring an intent 
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requirement for section 25658(c). 

Considering these factors together, we find the 
legislative history of section 25658(c), its context, 
and tbe seriousness of ***661. the hmm to the 
public particularly persuasive in demonstrating that 
no knowledge-of-age requirement · should be 
imposed. Although the public obloquy for violation 
of the statute and the minhnum of six months in jail 
for its violation result in a more severe penalty than 
normal for a misdemeanor offense, section 25658(c) 
remains a misdemeanor, not a felony nor even a 
wobbler. On · balance, we ere convinced the 
legislative history provides the strongest evidence -
of legislative intent. That history indicates the 
Legislature intended that a conviction of violating 
section 25658(c). does not require a showing the 
offender- had knowledge of the imbiber's age or 
other. criminal intent. Accordingly, although the 
PeopJe.•must prove an accused "purclias(ed)" an 
alcoholic beverage "for" an underage person, the 
People ,need not also prove the accused knew that 
person.was under 21 Y611IB of age. 

D. The Mistake of Fact as to Age Defense 
··-;.· 

[14] .Although the People need not prove 
- knowledge of age in order to establish a violation of 

section' 2S658(c), the question remains whether 
petitioner was entitled to raise a ~ of fact 
defense concerning Turpin's age. The Penal Code· 
sets forth the broad outlines of the mistake of fact 
defense. Section 26 of that code provides: "All 
persons are capable of committing crhnes except ['II 
] ... ['iJ] Persons who committed the act or made the 
omission charged under an ignorance or nlistake of 
fact, which disproves any criminal intent." Thus, 
for example, in a case where a defendant was 
convicted of mllni;er for shooting his wife, but 
claimed he honestly believed the gun was not 

-loaded, the trial court erred by ·refusing to instruct 
the jury that a person who entertains "an honest and 
reasonable belief in the existence of certain facts 
and circumstances which, if true, would make such 
act and omission lawful, is not guilty of a crhne." 
**920(People v. Goodman (1970) 8 Cal.App.3d 
705, 709, 87 Cal.Rptr. 665.) [FNIO] Similarly, in. 
a case where a defendant, charged with forcible 

rape and kidnapping, claimed a reasonable belief 
that the victim consented,. we held the jury should 
have been instructed on a mistake. of fact because if 
a reasonable yet mistaken belief in consent was 
proved, the accused would not "poSBess the 
wrongful intent that is a *277 prereqWsite under 
Penal Code section 20 . to a conviction -of either 
kidnapping ... or rape by means of force or threat." ( . 
People v. Mayberry (1975) IS Cal.3d 143, 155,..125 
Cal.Rptr. 745, 542 p .2d 1337 .) 

FNIO. People v. Goodman, supra, 8 
Cal.App.3d 705, 87 Cal.Rptr. 665, was 
disapproved on another ground in People 

· v. Beagle (1972) 6 Cal.3d 441, 451-452, 
99 Cal.Rptr. 313. 492 p .2d 1. 

[15] All a general matter, however, a mistake of 
fact defense is not available unless the mistake 
disproves an element of the offense, {People v. 
Parker (1985) 175 Cal.App.3d 818, 822, 223 
Cal.Rptr. 284; 1 Witkin & Epstein, Cal.Criminal' 
Law, supra, Defenses, § 39, p. 372.) Thus, in 
Parker, the defendant illegally entered a structure; 
allegedly believing it was a commercial building. 
Because the building was in fact a residence, he was 
charged with and convicted of first degree burglary. 
(Pen.Code, § 459,) On .appeal, the appellate court 
rejected his argument that the trial court had erred 
by failing to instruct the jury that his mistaken belief 
the building was an .uninhabited structure 
constituted an affinnative defense. (Parker, supra, 
at p. 821, 223 Cal.Rptr. 284.) The appellate court 
reasoned that becatise the prosecution was. not 
required -to prove a defendant knew the building 
entered was a residential one in order to convict of 
***662 burglary, "ignorance concerning the 
residential nature of a building does not render. a 
defendant's unlawful entry into it with a felonious 
intent innocent coiiduct." (Id. at pp. 822-823, 223 
Cal.Rptr. 284.) 

Of course, murder (People v .. . Goodman, supra, 8 
Cal.App.3d' 705, 87 Cel.Rptr. 665), rape (Pecple v. 
Mayberry, supra, 15 Cal.3d 143, 125 Cal.Rptr. 745, 
542 P.2d 1337) and burglary (People v. Parker, 
supra, 175 Cal.App.3d 818, 223 Cal.Rptr. 284) all 
require proof of crhninal intent, whereas public 
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welfare offenses such as a violation ·of section 
25658(c) do not. We addressed the mistake of fact 
defense for public welfare offenses in People v. 
McClennegen · (1925) 195 Cal. 445, 234 P. · 91, 
which involved a joint prosecution of several 
defendants for violating the state's antisyndicalism 
statute. It was alleged the defendants conspired to 
effect a change in the· "industrial owilemhip and 
control in the existing econOmic and social system" 
and to "effect political changes in this state and in 
the United States of America by means and methods 
denounced by [the antisyndicaliam] act" (Id. at p. 
448, 234 P. 91.) Although we ultimately found the 
antisyndicalism act did not establish a public 
welfare crime, we diacussed the mental state 
required for such offenses, which we denoted 
"statutory crimes." "The commission of various 
acts are made punishable under our criminal 
procedure, even though the doer be ignorant of the 
fact that the doing of the act constitutes an offeDSe. 
A mistake of fact, or a wtint of Intent, ls not in every 
case a au.fficlent defense for the violatton of a 

· criminal ataJute. Statutes enacted ·for the protection 
of public morals, public health, anc;l the public peace 
and safety are apt illDStrations of the rule just . 
annouru:ed. [Citations.] ... l'[I ' ... [TJherefore if a 
criminal intent is not an essential element of a 
statutory *278 crime, it is not necessary to prove 
any intent in order to. juiltify a conviction. Whether 
a criminli.l intent or guilty knowledge is ii necessary 
element of a statutory offense is a matter of 
construction tC? be detennined from the language of 
the statute, in view of its manifest purpose end 
design. There are many instances in recent times 
where· the Legislature in the exercise of the police 
power has prohibited, under penalty, the 
performance of a specific act The doirig of the 
inhibited act constitutes the crime, and the moral 
turpitude or purity of the motive by which it was 
prompted and knowledge or ignorance of it.r 
criminal character are immaterial circumstances 
on the questton of guilt. The only fact to be 
determined in these cases is whether the defendant 
did the act In the interest of the public the burden 
is placed upon the actor of ascertaining at his peril 
whether his deed is within the prohibition of any 
criminal statute.' " **921(/d. at pp. 469-470, 234 
P. 91, italics added.) In other words, for public 

welfare offenses for which intent need not · be . 
proved, a mistake of fact defense wils unavailable. 

People v. Schwartz, supra, 70 P,2d 1017, 28 
Cal.App.2d Supp. 775, illustrates the point. That 
case involved the sale of impure or adulterated 
food, a public welfare o:ffll!llle, The court there 
explained that the defendant "does not need to 
engage in that business; but if he does engage in 
that business the Jaw will not permit him to evade 
his responsibility to the public, declared by law, by 
pleading ignorance of the quality or contents of that 
which he may lawfully sell only if it is ·pure." (Id. at 
p. 778, 70 P.2d 1017, italics added.) Similarly, in 
People v. Bickerstqff (1920) 46 Cal.App. 764, 190 
P. 656, a case involving .the sale of a beverage with 
greater than · 1 percent alcohol, "it is not a defense 
for the defendant to prove that he did not know the 
liquor sold by him contained the prohibited ***663 
amount of alcohol." (Id. at p. 771, 190 P. 656.) 

Notwithstanding_ the foregoing; the mcdem trend is 
to require proof of some crimiriaJ. intent or 
knowledge in order to secure a criminal conviction. ( 
People v. Simon, supra. 9 Cal.4th at p. 521, 37 
Cal.Rptr.2d 278, 886 P.2d 1271.) Vogel, supra, 46 
Cal.2d. 798, 299 P.2d 850,' is illustrative. In Vogel, 
the defendant was charged with bigamy in violation 
of Penal Code section 281, which at that time 
provided that "[e]very person having a husband or 
wife living, who marries any othar person ... is 
guilty of bigamy." The trial court rejected the 
defendant's proffered evidence that he reasonably 
believed his first wife. had divorced him, citing 
People v. Kelly (1939) 32 Cal.App.2d 624, 625, 90 
P.2d 605, which beld that "[a] second marriage 
under en erroneous 1111aumption that the first 
marriage has been annulled or dissolved is not a 
defense to a cbarge of bigamy." 

The Vogel court agreed the People need not 
establish the defendant knew he was still manied to 
his first wife, but need only prove he was in fact 
still *279 married to her. Nevertheless, we 
concluded the defendant Wl!ll entitled to raise a 
mistake of fact as en affirmative defense, explaining 
that he would not be "guilty of bigamy, if he had a 
bona fide· end reasonable belief that facts existed 
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that left him free to remarry." (Vogel, supra, 46 
Cal.2d at p. 801, 299 P.2d 850; see also People 11. 
Stuart (1956) 47 Cal.2d 167, 302 P.2d S [mistake of 
fact defense available to charge of selling 
adulterated dnlgJ; In re Marley, SMpra. 29 Cal.2d at 
p. 530, 175 P.2d 832 [suggesting but not deciding 
mistake of fact defense available to charge of 
shortweighting].) · 

Most notable, perhaps, of this line of cases is 
People 11. Hernandez (1964) 61 Cal.2d 529, 39 · 
CaLRptr. 361, 393 P.2d .673. In that case, the 
defendant was charged with Statutory · rape (now 
called unlawful sexual intercourse; see Pen.Code, § 
261.5), a crime that does not require proof the 

· defendant knew the prosecutrix's age. The 
defendant claimed "he had in good faith a 
reasonable belief that the proeecutrix was 18 yeers 
or mc;ire. of age" (Hernandez, 8Upra. at p. 530, 39 
Cal.Rptr. 361, 393 P.2d 673), whereas in fact she· 
was 17 yeers nine months old. Since the 19th 
century,.the·law had made the defense of mistake of 
fact as to age unavailable for this crime. (People 11. 
Ratz (1896) 115 Cal. 132, 134-135, 46 P. 915.) In 
an example of an opinion's \'enerahility offering it 
no protection, this court overruled Ratz and held the 
defen~t was entitled to raise a defense of mistake 
of faci.:Citing Penal Code section 20 and Vogel, 
SMpra. :46 Cal.2d 798, 299 P.2d 850, we Stated: 
"We are persuaded that the reluctance to accord to a 
charge of. Statutory rape the defense. of a lack of 
criminal intent has no greater justification than in 
the case of other statutory crimes, where the · 
Legislature !Jae ~e · identical provision with 
respect to intent. ' "At common law an honest and 
reasonable belief in the existence of circumstances,. 
which, if true, would make the act for which the 
person is indicted an in,nocent act, has always been 
held to be a good defense.... [JJt has never been 
suggested that these exceptions do not. equally apply 
to the case of statutory offenses unless they ere 
excluded expreasly or by necessary implication." ' " 
(HemmuJez, SMpra, at pp. 535-536, 39 Cal.Rptr. 
361, 393 P.2d 673.) . 

These cases follow the modem trc:iid away from 
imposing strict liability for criminal offenses and to 
require some showing of knowledge **922 or 

criminal intent, even if only criminal negligence. 
(See Jorge M, SMpra, 23 Cal.4th at p. 887, 98 
Cal.Rptr.2d 466, 4 P.3d 297 rtbe People bear the 
burden of proving the defendant hzew or should 
have k11own the firearm ***664 posseased the 
characteristics bringing it within the" Aasault 
Weapons Control Act].) In addition to interpreting · 
statutory language to require some showing of 
criminal ·intent,. as we did . in· Jorge M., we may 
permit a conviction absent evidence of knowledge, 
but allow a defendant to raise a mistake· of fact in 
his defense, as in Vogel, SMpra, 46 Cal.2d 798, 299 
P.2d 850, and People 11. Hernandez, su{1ra. 61 
Cal.2d 529; 39 Cal.Rptr. 361, 393 P.2d 673. 
Although by *280 tradition (and due process) the 
People often have the burden to prove lmowledge or 
intent, shifting the burden to the defendant to prove 
his lack of guilty or criminal intent is in some cases 
also permissible. Thus, for example, addressing the 
crime of bigamy in Vogel, we explained that "guilty 
knowledge" was " formerly a pert . of the. definition 
of' bigamy [but] was omitted from [Penal Code] 
·section 281 to reallocate the burden of proof on 
thizt isme in a bigamy trial. Thuil, the prosecution 
makes a prima facie case upon proof that the second 
maniage was entered into while the first spouse was 
still -living [citatioils], and his bona fide and 
reasonable belief that facts existed that . Jeft the 
defendant free to remarry is a defense to be proved 
by the defendant." (Vogel, supra, at pp. 802-803, 
299 P .2d 850, italics added, fn. omitted; see also 
People v. Taylor (2001) 93 Cal.App.4th 933, 
952-953, 114 Cal.Rptr.2d 23 (cone. & dis. opn. of 
Morrison, J.) [suggesting the seine reallocation of · 
the burden of proving int1111t in a . prosecution for 
posseasion of a cane · sword in violation of 
Pen.Code,§ 12020, subd. (a)(l) ].) 

Ali in Vogel, SMpra, 46 Cal.2d 798, 299 P.2d 850, 
we conclude that, although the pnlsecution need not 
prove an offender's knowledge of age in order to 
establish a violation of section 25658(c), petitioner 
was entitled to raise an affu:mative defense, for 
which he would ~ the burden of proof, that he 
honestly and reasonably believed . Turpin was at 
least 21 years old. Recognizing the viability of a 
mistake of · fact defense is consistent with the 
modern trend away from strict liability for crimiiial 
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offcmiles as well as· With Peilal Code section 20 Bild 
the statutory scli~in§ of ·which Buaiiless · and 
Prof'essicins Co4e section f5658(c) is· _bUt a plrt -
Article 3 "i.. .... tefl.16 · diVJS_'"iiib 9 o_f the Blisiness -1na · . ' W&.l.At' . ' . 
Prilfessi!)ilS 'eode Cjiiitalns bOth sectio1i' 25658(c) 
and'25660 arid the t\Vo statutes 'fuliit be:·Cofilitruea · 

" . ' - . _, "' . " . . . . . . 
together. (Renee J. v. 'Superior Court; supra; 26 
Cal:4th'.' at p. 743, 110 ''Cal.Rptr.2d 828,' 28'·P;3d 
876.) · Seetiori · 25660~ relatiilg to licensee&, Pn>Vicliiil · · 
in · jiiiitincmt ·- part: "Pfuiif ' · · _ that · the 
de~eri.~t~li~ee; 0r ·his mnployee or· ~ant, 
deinandei.I. Wa8 shoWTI :·and acted I!' relumc~ upon 
such [dasCribed J Dcinii·ftde 'evtden~e [of_ri:iiijoi,ify_ 
and identity] in ~y-tnmsaction; empl,!>YMeri.t, wie cir' 
permission -fcirbiddeii 'by sei:ti.om ·25 65 ~; 25663 • or 
25665 - ihlill be · a defense ti> · ariy -.-¥iminal 
pniiiecUtiori ·therefor or ti> any· proc:cletiifig& 'for' the 
euap,ensi!>h or .. moliil.ti.on --_of -~y li~e ·bued 
thei'l;orii"; (Italics'' iidded.) · Section '·25660 ''ttitis 
speclnc!illy autl:KiriZCli lii::en&ees' to rBiBe ·Ii n:iilitili 
of fiict iiBfens¢ as tii'the age''of a cuatOirier to wl:i~ 
alciil:ii>l ~ si>ld:·or serveii:' • .A'.lthougn a Violiltion 
of section 25658 'can occur 'despite 'the seller's;:1ao1C: 
ofkno'Wliii:!te :tllat the puri:h8serW uildei'the-age :of 
21, 'the si:ller'i'-1,!ib\lliY"ili-not ilhilolute;because·'the 
Legislamre haB 'funiished'- a procedilie whereby ~e 
ma)" protect hiin.self,. Dlimely, .~(.·sectii>li ,25660 
[allowiilg the sellei:'t.0 relj bn bilila fide''evidBiicle of 
maji>rity and idim.tity].' n '',(Provtgo Corp: 'v. 
Alcoholic Beiierage· Controh4.ppea18 'Bd., wpra; 7 
CaJ.,4th f!.t pp.: 56:4-565, 2s cai.R:ptr.2d · 638, · 869 

_ P:2ii 1163.) . 

"*923 Bild actil in reliariDe 0n bona tide evideDCe of 
identity_ and age, and may hon¢stly anii ~~ly 
believe the per&on for whom· he or She puri:hBsed, . 
alcohol was . over. 21. years old, would alilienF Ii 
mistBke i>f fact defelise be "Blib'eet to''Ciiiilmal 
liability, punishable· by Ii liiliiimmii~ of six niontliS in 
jail. (§§ 25658(c); ''25658, Blibd. (e){~).) ·' The 
Legislature could not have intended this diSjiiirify of 
treatment. 

We conclude ·the trial court erred in refusing 
petitioner's . Offer to prove he' hoilestly ·- - and 
relisonably believed Turpin was over' 21° YllBlll old. 

CONCLUSION 
We reach the fOlloWing conclusions: · ( 1) Secti0n 
25658( c) is not lilliited to the rihowder tap aceililrio, 
bUt -. applies . whenever an offender '' f)iirchiiSes 
alcoholic beveragciii 'for an underage person; ' (2) 
seCtioil 25658(crci0es n0i apply'in the typicai'scicilll 
p!iity hi>St situation, beeawie the" host -doeil not 
purclialie';lilcohol for' any parD:Ouhir guest; (3) the 
proseciition need nilt prove . Bit'. ' o:ffelider -kneW {of 
should have known) the· age of the Per8on to whom 
he 0r she fU:rbi.Shea alcohol •-in order tt>··prove a_ 
violation of section. 25658(a); (4) ·the ·priisecution 
need not prove llli offender kne'W. (or •llhofild ··b8ve 
kni>WD.) the age of the ptitlion for"whom' he or' she 
pul'Cbillled alc:Ohol in order to prove a: Viol ii.ti.on· of 
section 25658(0); and (5) ·a perSott" chlirgl.id3 With 
violating section 25658(6) may defend agiiinBt the 
charge by 'claiiming an honest end reasonshle ·belief 
thiit the · pars0n·1for. whom he or •sl:ie pufchased 

"281 ·Doe1i" section 25660 sug'geat the Legililatilre's alci>hol- "was · 21 "Years · of' age or older. · The 
intiint ·to · pt!irinit a· similar 'defeil!ie to nonliliensees? defcmdailt 1 bears ·the'' burdeii of proof for this 
We h6ld that it doeli.'A contrary conelusion •Wollid affirmative defenile. .,,,.. - · . 
lead to an absurd •*•665' reilillf (see, e.g., In ·r,n1, " · -- " 
W., supra, 29. CaJ,.~th .at p. 210, 126 Cal.Rptr.2d · Because the tria:l. court refused to adinit evidence 
897, 57 P.3d 363; CitJi oFCotati \I. Caahinmi that petitioner believed Tutjim Vias over 21 yem 
(2002) 29 C81:4tti'69, 7'1, 1'24'C~tRptr_,2d 519, 52 old,•it etrei:i. The judgment of the.Court of Appeal 
P.3d 695), to·Wit, whilti'licenseesi·whcl'may serve denymg'the petition'for writ of"habeas corplis is 
alc~holic bev'erag'ea: tD,'.dtiZen!I ;ot even hundreds 'of reversed' end the caW!e remanded to that court. The 
cliBtomers m a 'ifui.gle'filgb.t;· can.demand,' Check and CoUit·of Appeal is liiiected to grant the petition for 
e.i:t iri. reli.a'iiCe, Oll' bona fide>rndfince 6fidentify md - . B writ of habeas corpus, vacate the judgment Of the 
age and tlierebY entef~>:8afe illirooi; protectecM'rom Sacramento County Superior Court in People v. 
criminal 'liabilify, a· 'ii0tili0ensee "cwho serves Michael Lee· Jennings, No. ODM07614, and remarid · 
.alci>holic beveillgeli Olliy occasionally end to·juat•a the' CBS!i' to' the '•superior ·court 'for fUrther 
few personil, 'iiiid""wh6 :Similarly 'deimuids; checks procee<lliigs. 'The clerk of the "282 Court of 
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Appeal is directed to remit a certified copy of this 
opinion to the superio'r court for filing, and 
respondent shall serve another copy thereof on the 
prosecuting attorney in conformity with Penal Code 
section 1382, subdivision (a)(2). (See In re Gay 
{1998) 19 Cal.4th 771, 830, 80 Cal.Rptr.2d 765, 
968 p .2d 476.) 

WE CONCUR: GEORGE, C.J., KENNARD, 
BAXTER, CHIN, BROWN and MORENO, JJ. 

34 Cal.4th 254, 95 P.3d 906, 17 Cal.Rptr.3d 645, 
04 Cal. Daily Op. Serv. 7765, 2004 Daily Journal 
D.A.R. 10,456 . 
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DYNA-MED, INC., Plaintiff and Appellant, 
v. 

FAIR.EMPLOYMENT AND.HOUSING 
C01\.1MISSION, Defendant and Respondent 

L.A. No. 32145. 

Supreme Court of California 

Nov2, 1987. 
SUMMARY 

The trial court denled an employer's petition for writ 
of mandate to direct the Fair Employment and 
Housing Commission to set aside its decision finding 
the employer had fired an employee in retaliation for 
her filing an employment discrimination complaint 
under the Fair Employment and Housing Act {FEHA) 
( Gov. Code, § 12900 et seq.), and awarding lost 
wages plus punitive damages. The employee had 
initially filed a complaint alleging her employer 
discriminated with regard to wages and promotional 

· opportunities on the basis of sex. The complaint was 
resolved by means of a written settlement agreement 
pursuant to which the employer agreed not to engage 
in retaliatory action against the employee for· filing 
the complaint. Shortly after executing the agreement, 
the employer fired the employee. Thereafter, the 
employee filed a new complaint, alleging that she 
was fired in retaliation for her original complaint. 
(Superior Court of San Diego County, No. 501958, 
Sheridan E. Reed, Judge.) The Court of Appeal, 
Fourth Dist., Div. One, No. D001228, affirmed. 

The Supreme Court, holding that the FEHA does not 
authorize the Fair Employment · and Housing 
Commission to award punitive damages, reversed the 
judgment of the Court of Appeal with directions. Tl;ie 
court noted that Goy. Code. § 12970. subd. (a) 
(scope of relief), provides that the commission may 
issue an order requiring a respondent to take such 
action, includirig but not limited to certain pfescribed · 
remedies, as in the judgment of the commission will 
effectuate the purposes of the FEHA. However, it 
held that such statutory language permits only 
additional corrective, nonpuniti ve remedies. Thus, 
the court held that it could not be inferred that the 
Legislature intended sub silentio .to empower the 
commission to award punitive damages. (Opinion by 
Panelli, J., with Lucas, C. I., Mosk, Arguelles, 

Eagleson and Kaufman, JJ ., concurring. Separate 
dissenting opinion by Broussard, J.) * 1380 

HEADNOTES 

Classified to California Digest of Official Reports 

lli, .lh. 1£, lQ, !ID Civil Rights § 3-Employment
Fair Employment and Housing Commission-Power 
to Award Punitive Damages. 
In ii. proceeding under the California Fair 
Employment and Housing Act, Gov. Code. § 12900 
et seq., the · Fair Employment and Housing 
Commission did not have authority to award punitive 
damages on behalf of an employee who had been 
fired by her employer five hours after the employer 
had agreed not to engage in retaliatory actions against 
the employee for filing a complaint with the 
commission. Although Gov. Code, § 12970. subd. 
(a) (scope of relief), provides that the commission 
may issue an order requiring a respondent to take 
such action, including but not limited to certain 
prescribed remedies, as in the judgment of the 
commission will effectuate the purposes of the act, 
such statutory language permits only additionBI 
corrective, nonpunitive remedies. Thus, tbe act does 
not authorize the commission to award punitive 
damages. · 

[Recoverv of damages as remedv for wrongful 
di.mmination · under state or local · civil rights 
provisions. note. 85 A.L.R.3d 351.l 

(1) Statutes § 21-Construction-Legislative Intent-
. Purpose of Law. 

A court's first task in · construing a statute is to 
ascertain the intent of the Legislature so as to 
effectuate the purpose of the law. In determining such 
intent, a court must look first to the words of the 
statute themselves, giving to the language its usual, 
ordinary import and according significance, if 
possible, to every word, phrase and sentence in 
pursuance of the legislative purpose. A construction 
making some words surplusage is to b.e avoided. The 
words of the statute must be construed in context, 
keeping in mind the statutory purpose, and statutes or 
statutory sections relating to the same subject must be 
harmonized, both internally and with each other, to 
the extent possible. Where uncertainty exists 
consideration should be given to the consequences 
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that will flow from a particular interpretation. 

U) Statutes § 21-Construction-Legislative Intent-
4gislative History. . . ; .. 
Both the legislative his~ry of a statute. and ~ wider 
historical circumstances of its enactment may be 
considered in ascertaining the legislative intent. A 
statute should be construed, whenever possible, so as 
to preserve its constitutionality. , . 

~ :Word!!, Phrases, and Maxims-Remedy. 
A remeey is something that coq:ectB .or counteracts 
an evil: corrective, countei:a.ctive; reparation. ~1381 
It is the legal means to recover a righ~ or to. prevent or 
obtain redress for a wrong. · 

{jj ·.·.Damages § 22-Exemplary · or Punitive 
D~g~~-~se. , • , . 
Puni#vi:: da_mages_ ~y . detinitio~ arll . not inteM.-ed to 
c0mi:i~ate .tii.e inj~ party, ~µ,uatlier top~ the 
tortfeSsor Wh,()~~ ;wrongful action ,WBS . intentioi:tal Dr 
malicious,• and to deter him and. o~ from similar 
e:x,tre~ conduct. 

,/• i ' . . •.. . ' ,. 
(fil .. Damages . § 22.2.,.,Exemplary or Punitive 

oamil8es-Availability-hbling Stiitute. 
The generaJ rule is that where an enabling sta~ is 
ess~tially remedial, and does not carry a penal 
pr()gl'BI!l declaring certain practices . to .. be crln!.es . or 
provi<.le penalties or fines in vindication .of pul;ilic 
rights, an agency does not have discretion to <.levise 
punitive measures such as the prescription of 
pei:talties or fines. The s~tutory power to command 
affiilDative action is repiedial, not punitive. . . 

CT) Statutes § 44-C~~tnWtion-Aids
Conteµipo~eo\l!I Adrniajstrative Constructi9n. , 
The contemporaneous construction .. of a "nl\"! 
enac;tmC11t by the admiJii,{ltrati ve agency. charged with 
its ellf orcem~~ although• not controlling, is ep.titlecj. 
to .. firea:t . ..Yl\ight Jiowever, an adxninistJ;ative ~cy 
cannot by its own regul~tions creat~.a~~y whii;:h 
the.· .. Legi_$..~, ~ withheld .. ~~ve 
regulations .tlia:t· al~ or Blllt:nd the ~tut~ or enhu,"ge 
or iJlW~ ~ts~ are void; ~oµrts l_lot.on!y 11,U!Y, but 
it is tp.eirobligatjon to.strike d()'!Vll su11.h re~()ns. · 

@ .Statutes §, 3+-C~~tru~ti~n~~n~~w~~ 
and .Pbra8es..,.EjusdeJl1 Gene.ris . (G~eraj . LiJnjted,. by 
Sp~ifi.c).. . , · . . .· 
The doctrine of ejusdem. generis states th,at where 
gene!"Bl words follow the cenumerati9n of parti~ular 
classes ofpersons or thing~,*~ ge~\lfal W()$..\'\lill.be 

' . ~ I 

construed as applicable only to persons or. things of 
the same general nature or class as those enumerated. 
The rule is based on the obvious reason that if the 
Legislature had intended the general words to be used· 
in their umestricted sense it would not have 
mentioned the particular things · or classes of things 
which would.in that event become mere surplusage. 

CID Statutes § 31-;Construction-Lanpge-Words 
and Phrases-Elcpressio Unius Est Bxclusio Alterius 
(Exclusion of Other Things Not B:x,pref!Sed,). 
The doctrine of expressio unius est exclusio alterius 

means that the e:x,pression of certain things in a 
statute necessarily involves exclusion of, other things 
not expressed. 

UQ) S~tutes ,§ 33-Construction-Langua~Words 
Ill¢ Phrases-Noscitur. a Sociis .~caning Derived 
Ftj>m Con~). · 
Under the rule *1382 of noscltur a .. sociis, the 
mc:aning of a word .may be enlarge.d or restrainecj.. by 
reference to the object of the whgle clause in which it 
is.used. . "' 

ill) .,Statutes § 29--Construction-Language-
Legislativ!l, ~tent-Canons of Coll$.Uction. 
Can()ns c:ifstatm.ozy.constructioµ are.mere guides and 
will µot .be .appli~ so as to defeat the unde.rlying 
legislative,ilrtent otherwise determllied. 

... ;· ,·· .. 
01) D~s § 22-Exemplary or Punitive 

Damages-Caution in Granting. 
Ciy. Code. § . 3294, subd. (a), !l;llowing the award of 
exemplary dam!lges only when the defendant has 
been guilty of oppression. .. ~ud, 9r. malice, codifies 
the univ~ally recogniz.ed principle that the.law does 
not favor punitive damages, and they should be 
granted with the greatest Cll!¢<>n. 

, " ',•,' "ii''- I 

[Se.e -Cal.Jur.3d •. Qameges .. § 116 et seq.; 
Am.Jur.ld •. Dainages. §. 236 et seq.] 

(ill S!Ji~s ,§ 22--0mstruction-RCasonableness. 
Sta~ 1 are ~o be given .. a_., reasonab\!' and 
cO.~~e .. interpr~on cons~t with .. tl:le 
appare.»,t.)e.~tiv~ pµrpose and int~t, and which, 
\Vh~.app\ic:d, ~;result in wise policy ra*.!'ll" than 
mischi~for absurdity. 

<H),.~ta~s . § A2-CoJ:W!ruction.,-Aids-Brroneous 
Administrative Construction. 
An . erronetiiis administrative. construction does not 
govern th~ interpretation of a statute, even though the 
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statute is subsequently reenacted without change. 

(12) Statutes § 42-Construction-Aids-Unpassed 
Bills. 
Unpassed bills, as evidences of legislative intent, 
have little value. 

(.!fil Statutes § 5 1-Construction-Codes-
Conflicting Provisions- Surplusage. 
Statutes must be harmonized, both internally and 

with each other; to the extent possible. Intetpretive 
constructions which render some words surplusage 
are to be avoided. 
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PANELLI,J. 

In Commodore Home Svstems. l11c. v. Sum:rior 
Court (1982) 32 Cal,3d 211 (185 Caj.Rptr. 270. 649 
P.2d 9121 (hereafter Commodore Home), we held that 
a court may award punitive damages in a civil suit for 
job discrimination pursuant to the California Fair 
Employment and Housing Act (FERA or Act) (Gov. 
Code. § 12900 et seq.). [FNI] The issue in the 
present case is whether the PEHA authorizes the Fair 
Employment and Housing Commission (Commissiiln · 
or the commission) to impose punitive damages, a 
question left unresolved in Commodore Home. [FN2J 

( Id. at p. 220.l AB will appear, we conclude that the 
PEHA does not authorize the commission to· award 
punitive damages. 

FN I All further statutory references are to 
the Government Code unless otherwise 
indicated. 

FN2 The majority in Commodore Home 
assumed for purposes of argument that 
punitive damages are not available from the 
commission. (32 Cal.3d at p. 218. fu. 7 .) 
Justice Richardson, diasenting, joined by 
Justice Kau&, expressly concluded that the 
PEHA does not allow the commission to 
award exemJilary damages. (32 Cal.3d at p. 
228.) 

I. Background 
The California Fair Employment Practice Act 

(FEPA) was enacted in 1959 (former Lab. Code, § 
1410 et seq.; see Stats. 1959, ch. 121, § l, pp. 1999-
2005) and recodified in 1980 as part of the PEHA 
(Stats. 1980, ch. 992, § 4, p. 3140 et seq.). "The Jaw 
establishes that freedom from job discrimination on 
specified grounds, ... is a civil right. ( § 12921.) It 
declares that such discrimination is against public 
policy (§ 12920) and an unlawful employment 
practice (§ 12940). [Fn. omitted.]" ( Commodore 
Home. supra. 32 Cal.3d at p. 213.) The statute creates 
two administrative bodies: the *1384 Department of 
Fair Employment and Housing (the department) (§ 
12901 ), whose function is to investigate, conciliate, 
and seek redress of claimed discrimination ( § 
12930), and the commission, which performs 
adjudicatory and rulemaking functions (§ 1293 5; see 
also § 12903). An aggrieved· person may file a 
complaint with the department (§ 12960), which 
must promptly investigate (§ 12963 ). If the 
department deems a claim valid it seeks to resolve the 
matter - in confidence - by conference, conciliation, 
and persuasion. (§ 12963.7.) If that fails or seems 
inappropriate; the department may issue an 
accusation to be heard by the commission. (§ § 
12965, subd. (a), 12969.) The department acts as 
prosecutor on the accusation and argues the 
complainant's case before the commission. (State 
Personnel Bd. v. Fair Emolonnent & Housing Com. 
<1985) 39 Cal.3d 422. 428 [217 Cal.Rntr. 16. 703 
P.2d 3541; Commodore Home. supra. 32 Cal.3d at p. 
fil.) 

If an accusation is not issued Within 150 days after 
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the filing of the complaint or if the department earlier 
determines not to prosecute the case and the matter is 
not otherwise resolved, the department must give the 
complainant a "right to sue" letter. The complainant 
may then bring a civil suit in superior court. (§ 
12965, subd. (b); see Commodore Home, supra. 32 
Cal.Jd at PP. 213-214.) 

In the instant case Linda Olander initially filed a 
complaint with the department alleging that Dyna
Med., Inc. (Dyna-Med) discriminated against her with 
regard to wages and promotional opportunities on the 
basis of sex in violation of the FEP A. The complaint 
was resolved by means of a written settlement 
agreement pursuant to which Dyna-Med agreed, inter 
alia, not to engage in retaliatory action against 
Olander for filing the complaint. [FN3] 
Approximately five hours after executing the 
agreement, Dyna-Med fired Olander. Olander filed a 
new complaint, alleging that she was fired in 
retaliation for her origins! complaint. Following a 
hearing, the commission issued its decision ordering 
Dyna-Med to pay Olander her lost wages, plus 
$7,500 in punitive damages. [FN4] The superior 
court denied·Dyna-Med's *1385 petition for a writ of 
mandate. The Court of Appeal affirmed. We granted . 
review. 

FN3 Retaliation for filing a complaint was 
also prohibited by the FEPA. (Fonner Lab. 
Code, § 1420, subd. (e); see now Gov. 
Code. § 12940, subd. (f).) 

FN4 The department did not initially ask for 
punitive damages, but did so only after the 
administrative law judge's proposed 
decision, whereupon the commission 
granted the department leave to amend its 
accusation to include a prayer for exemplary 
damages .and ordered that the matter be 
reopened for the taking of additional 
evidence and argument on the issue. (See § 
§ 11516, 11517, subd. (c).) Following the 
supplemental hearing, the administrative law 
judge (ALl) denied the department's request 
on grounds that to impose liability on Dyna
Med for exemplary damages would be 
"fundamentally unfair" and in violation of 
its right to due process of law in that the 
amended accusation seeking such damages 
was based in part on evidence given by 
Dyna-Med in defense of the original 
accusation, at which time Dyna-Med had no 

notice of a possible later charge "in 
aggravation and substantially enhanced 
liability, without legal precedeii.t." 
In reversing the AIJ, the commission stated 
that the AlJ found that Dyna·Med's conduct 
"was sufficiently egregious to support. an 
award" of such damages. The record, 
however, shows that the AlJ found only that 
the department had "adduced evidence" in 
support of its allegations that Dyna-Med's 
violations were particularly "deliberate, 
egregious or inexcusable" so as to support 
the award of such damages. 

The sole issue before us is whether the FEHA grants 
the commission authority to award punitive damages. 
Resolution of this issue depends on the meaning of 
section 12970, subdivision (a), which sets forth the 
scope of relief available from the commission. That 
section provides: "If the commission _finds that a 
respondent has engaged in any unlawful practice 
under this part, it shall state its findings of fact and 
determination and shall issue . .. an order requiring 
such respondent to cease and ·desist from such 
unlawful practicie and to take such action, including, 
but not limited to, hiring, reinstatement or upgrading 
of employees, with or without back pay, and 
restoration to membership in any respondent labor 
orga.niution, as, in the judgment of the commission, 
will effectuate the purposes of this part, and including 
a requirement for report. of the manner of 
compliance." 

Before addressing the parties' arguments we state 
briefly the basis for the Court of Appeal's 
determination that the commission is authorized to 
award punitive damages. 

"It is undisputed," the Court of Appeal stated, "an 
administrative agency's power to award such 
damages must arise from express authorization. Here, 

· the Legislature delegated broii.d authority to the 
Commission to fashion appropriate remedies for 
unlawful employment practices in section 12970. 
subdivision (a): [, ) 'If the commission finds that a 
respondent has engaged in any unlawful practice 
under this part, it ... shall issue and cause to be served 
on the parties an order requiring such respondent ... 
to take such action, including, but not limited to, 
hiring, reinstatement or upgrading of employees, with 
or without back pay, and restoration to membership 
in any respondent labor organization, as, in the 
judgment of the commission, will effectuate the 
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pmposes of this part, and including a requirement for 
report of the manner of compliance.' ... rn l 
Attempting to harmonize this specific provision in 
context of the entire statutory framework, we find in 
section 12920 the underlying purpose of the act is to 
provide effective remedies to eliminate 
discriminatory employment practices. Consequently, 
considering the Jegislati ve mandate to liberally 
coI191rue the act to further these pmposes (§ 12993), 
we conclude it bas statutorily authorized the 
Commission to impose punitive damages where 
*1386 necessary to effectively remedy and eliminate 
unlawful FEHA employment practices." (Italics in 
original.) 

In the Court of Appeal's judgment, the facts of the 
instant case "prove ordinary restitutionary remedies 
are often ineffective in eliminating discriminatory 
practices." [FN5] The court thus determined that "in 
light of the limited remedial effect of [the] 
pemlissible compensatory remedies, the award of 
punitive damages may be ·the only method of 
fulfilling the pmposes of the act, including . 
'encouraging plaintiffs to seek relief by increasing 
their potenli1!1 recovery .... " 

FNS The court stated that awards of back 
·pay are frequently insignificant because 
interim earnings are deducted or offset; the 

· . value of reinstatement may be negligible 
because by the time employment 
discrimination cases are resolved, the 
plaintiff has had to find another job; and 
upgrading, back pay and reinstatement in 
cases of retaliation, as . here, may not be 
effective deterrents or satisfactory remedies 
because the original work environment may 
no longer be conducive to the complainant's 
continued employment. 

II. Discussion 
lli) Petitioner Dyna-Med and its amici [FN6] argue 

that although the Court of Appeal correctly 
recognized that the statutory language and legislative 
history of section 12970, subdivision (a) are 
. determinative of the issue before us, the court 
misread the statute and misapplied common 
principles of statutory construction in concluding that 
the Legislature bas authorized the commission to 
award punitive damages. 

FN6 Amici appearing in support of Dyna
Med are the Chamber of Commerce of the 

United States, the California Chamber of 
Commerce, the Merchants and 
Manufacturers Association, the County of 
Madera, and Friendly Ford Peugeot. 
Arguments advanced by Dyna-Med and its 
supporting amici will hereafter be referred to 
as Dyna-Med's arguments. 

Respondent Commission and its amici [FN7] 
maintain that the FEHA is unambiguous in 
authorizing broad relief limited only by the judgment 
of the commission as to what will effectuate the 
purposes of the Act, and that the commission bas 
properly determined that the award of exemplary 
damages in appropriate cases is necessary to deter 
deliberate discrimination. 

FN7 Amici appearing in support, of the 
commission are the Employment Law 
Center of the Legal Aid Society of San 
Francisco and Equal Rights Advocates, Inc. 
Arguments advanced by the coinmission and 
its supporting amici will hereafter be 
referred to as Commission's.arguments. 

. A. Statutory Language 
G.) Pursuant to. established principles, our first task 
in coI191ruing a statute is to ascertain the intent of the 
Legislature so as to effectuate the purpose of the law. 
In determining such intent, a court must look first to 
the words of the statute themselves, giving to the 
language · its usual, ordinary *1387 import and 
according significance, if possible, to every word, 
phrase and sentence in pursuance of the legislative 
pmpose. A coI191ruction making some words 
surplusage is to be avoided. The words of the statute 
must be construed in context, keeping in mind the 
statutory purpose, and statutes or statutory sections 
relating to the same subject must be harmonized, both 
internally and with each other, to the. extent possible. 
(Calitomia Mfrs. Assn. v. Public Utilities Corn. 
(1979) 24 Cal.3d 836. 844 [157 Cal.Rptr. 676. 598 
P.2d 836]; Moyer v. Worlanen's Comp. Appeals Bd. 
0973) 10 Ca!.3d 222. 230 [110 Cal.Rotr· 144. 514 
P.2d 12241. and cases cited; see also Brown v . 
Suprmor Court <1984) 37 Cal.3d 477 484-485 [208 
Cal.Rntr. 724. 691 P.2d 2721.) Where uncertainty 
exists consideration should be given to the 
consequences that will flow from a particular 
interpretation. (Alford v. Piemo (1972) 27 
Ca!.Ann.3d 682. 688 [104 Cal.Rntr. llO].) (,1) Both 
the legislative history of the statute and the wider 
historical circumstances of its enactment may be 
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considered in ascertaining the legislative · intent ( 
California Mfrs. Assn .. supra. 24 Cal.3d at p. 844: 
see also Steilberg v. Lackner (1977) 69 Cal.App.3d 
780. 785 [138 Cal.R,ptr. 3781.) A statute ahould be 
construed whenever possible so as to preserve its 
constitutionality. (See Departme11/ o( Corrections v. 
Workers' Comp. Appeals Bd. (1979) 23 Cal.3d i97. 
207 [152 Cal.R,ptr. 345. 589 P.2d 8531: Countv ofl.os 

. Angeles v. Ri/ev (] 936) 6 Cal.2d 625, 628-629 ~ 
P.2d 139. 106 A.L.R. 9031; Counf!• o(Los Angeles v. 
Legg 0936) 5 Cal.2d 349. 353 [55 P.2d 206).) 

We consider, therefore, the statutory language in the 
context of the legislative purpose. The Legislature 
has declared that the purpose of the FERA is to 
provide effective remedies which will eliminate 
discriminatory practices. (§ 12920.) ® Webster's 
Dictionary defines a "remedy" in part as "something 
that corrects or counteracts an evil: corrective, 
counteractive, reparation . ... [T)he legal means to 
recover a right or to prevent or obtain redress for a 
wrong .... " (Webster's New Internat. Diet. (3d ed. 
1961) p. 1920, col. 1.) Here the statutorily authorized 
remedies - hiring, reinstatement, upgrading with or 
without back pay, restoration to membership in a 
respondent labor organization - are exclusively 
corrective and equitable in kind. They relate to 
matters which serve to milke the aggrieved employee 
whole in the context of the employment. 

Punitive damages, by contrast, are neither equitable 
nor corrective; punitive damages serve but one 
purpose - to punish and through punishment, to deter. 
Cl) "Punitive damages by definition are not intended 
to compensate the injured party, but rather to punish 
the tortfeasor whose wrongful action was intentional 
or malicious, and to deter him and others from 
similar extreme conduct." (Newport v. Fact Concerts. 
Inc. C1981) 453 U.S. 247. 266-267 [69 L.Ed.2d 616. 
632. 101 S.Ct. 27481: see *1388Neo/ v. Fam1ers Ins. 
Exchange Cl978l 21 Cal.3d 910. 928. fn. 13 [148 
Cal.Rptr. 389. 582 P .2d 9801.l 

(fil The general rule is that "[w]here the enabling 
statute is essentially remedial, and does not carry a 
penal program declaring certain practices to be 
crimes or provide penalties or fines in vindication of 
public rights, an agency does not have discretion to 
devise punitive measures such as the prescription of 
penalties or fmes. The statutory power to command 
affirmative action is remedial, not punitive." 
(Modjeska, Administrative Law Practice and 
Procedure (1982) Sanctions and Remedies,§ 5.9, pp. 

170-171, ms. omitted; see Edison Co. ,,, Labor Board 
C1938) 305 U.S. 197. 235-236 [83 L.Ed. 126. 143. 59 
S.et. 206): see also Youst v. Longo £1987) 43 Cal.3d 
64. 82-83 [233 Cal.R,ptr. 294. 729 P .2d 7281 [where 
regulatory scheme provides for one kind of relief and 
is silent on another, it shoUld be construed to exclude 
the latter].) 

ill!) Commission acknowledges that punitive 
damages are different in kind from the enumerated 
remedies, but argues that in certain cases, as here, 
where there was "intentional egregious" 
discrimination and the make-whole remedies are 
inappropriate, [FN8] the imposition of exemplary 
damages is necessary as a deterrent to effectuate the 
purpose of the Act to eliminate employment 
discrimination. Citing the statutory directive that the 
provisions of the Act shall be liberally construed ( § 
12993), Commission argues that the language 
empowering it to take such action "including, but not 
limited to," the specified actions, is sufficiently brolid 
to authorize it to · award punitive damages. By 
regulation since repealed and in its precedential 
decisions, the commission has itself so interpreted the 
statute. [FN9] ' 

FN8 Olander did not seek reinstatement at 
Dyna-Med. See also footnote 5, ante. 

FN9 In 1980 the commission promulgated a 
regulation which provided: "While normal 
monetary relief shall include relief in the 
nature of back pay, reas0nable exemplary or 
compensatory damages may be awarded in 
situations involving violations which are 
particularly deliberate, egregious or 
inexcusable." (Former Cal. Ad.min. Code, 
tit. 2, § 7286.9, subd. ( c), Cal. Admin. 
Notice Register, til 2, Register 80, No. 25-A 
- 6-21-80; see also D.F.E.H. v. Ambylou 
Enterprises, Inc. (1982) FEHC No. 82-06 
[CEB precedential decisions 1982-1982, 
CEB 3).) This regulation was applied in the 
instant case. Although the regulation was 
repealed in .1985 (Cal. Admin. Notice 
Register, tit. 2, Register 85, No. 20 - 5-16-
85), the commission continues to award 
exemplary as well as compensatory 
damages. 
Neither the regulation nor the precedential 
decisions stating the commission's authority 
to e. ward punitive damages was in effect at 
the time of Olander's discharge. 
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(1) The contemporaneous construction of a new 
enactment by the administrative agency charged with 
its enforcement, although not controlling, is entitled 
to great weight. (Amador Valiev Joint Union High 
Sch. Djst. v. State Bd. o( Equalization <1978) 22 
Cal.3d 208. 245 [149 Cal.Rptr. 239. 583 P.2d 1281J; 
Pepple v. McGee (1977) 19 Cal.3d 948. 961 
[*1389140 Cal.Rptr, 657. 568 P.2d 3821; Qty of1m 
Angeles v. Rancho Homes Inc. (1953) 40 Cal.2d 764. 
770-771 [256 P.2d 305].) The commission's 
interpretation of the Act as authorizing it to award 
punitive damages was not, however, 
"contemporaneous." Not until 1980 - more than 20 
years after the Act's enactment - did the commission 
undertake to award damages. (See fn. 9, ante.) The 
final meaning of a statute, moreover, rests with the 
courts. An administrative agency cannot by its own 
regulations create a remedy which the Legislature has 
withheld. ( Commodore Home. supra. 32 Cal.3d at p. 
227 (dis .. opn. of Richardson, J.); see Pacific J,ega! 
Foundation v. Unemplowne/11 Ins. Appeals Bd. 
(1981) 29 Cal.3d JOI. 117 [172 Cal.Rptr. 194. 624 
P.2d 2441; ti. R. Norton Co. v, Agricultural lAbor 
Relations BrJ. (1979) 26 Cal.3d. 1. 29 [160 Cal.RDtr. 
710. 603 P,2d 13061; Morris v. Williams !1967) 67 
Cal.2d 733. 748 [63 Cal.Rntr. 689. 433 P.2d 697ll 
'"Administrative regulations that alter or amend the 
statute or enlarge or impair its scope are void and 
courts not only may, but it is their obligation to strike 
down such regulations.' [Morris ''· Williams; supra, 
and cases cited.] And this is the rule even when, as 
here, 'the statute is sub seq uentl y reenacted without 
change.' [Citation.]" (American National Ins. Co. v. 
Fair Employment & Housing Com. (J 982) 32 Cal.3d 
603. 618-619 086 Cal.Rntr. 345. 651 P.2d 1151J 
(dis. opn. ofMosk, 1.). See also Nadler v. California 
Veterans Board (1984) 152 Cal.App.3d 707. 718-719 
(199 Cal.Rptr. 546].l 

(.!£) · We take no issue with the premise that 
exemplary damages would · serve to deter 
discrimination. Nor do we dispute that the phrase 
"including, but not limited to" is a phrase of 
enlargement. (See Anzericcm National Ins. Co. v. 
Emo1oyment & Housing Com .. supra. 32 Cal.3d at p. 
lli (dis. opn. of Mosk, J.); Fraser v. Bente/ (191 ll 
161 Cal. 390. 394 [119 P. 509]: 2A Sutherland, 
Statutory ConstIUction (4th ed. 1984) § 47.07, p. 133 
[hereafter Sutherland].) Nevertheless, given the 
extraordinary nature of punitive damages, these 
factors, in our view, are insufficient to support an 
inference that the Legislature intended sub silentio to 

empower the COlllDl18Slon to · impose punitive 
damages. Commission's argument,.taken to its logical 
conclusion, would authorize every administrative 
agency gnmted remedial powers to impose punitive 
damages so long as the statute directs that its 
provisions are to be h"berally construed to effectuate 
its purposes. [FNlO] 

FNlO The Court of Appeal reached just this 
conclusion. According to the Court of 
Appeal: "If the Legislature gives lin agency 
responsibility to protect the public and 
authori7.es it to take the appropriate steps 
necessary to carry out the purposes of an act . 
it enforces, then such an agency should be 
authorized to determine claims for punitive 
damages." 

Seeking to alleviate concern that a "flood of 
agencies" would arrogate to thems'elves similar 
authority, Commission states that only four other 
agencies have been gnmted comparable statutory 
authority to order actions that will effectuate the 
purposes of the acts they enforce - the Agricultural 
Labor *1390 Relations Board (ALRB) (Lab. Code. § 

~; the Public Employment Relations Board 
(PERB) (§ . 3541.5); the State Personnel Board (§ 
19702, subd. (e)); and the California Horse Racing 
Board <Bus. & Prof. Code. § 19440) - and none 
awards punitive damages. 

That no similarly empowered agency awards 
punitive damages lends support, in our view, to the 
conclusion that the power · to make · punitive 
assessments will not be implied merely from a 
legislative direi:tive that an act's remedial l>rovisions 
are to be liberally construed to effectuate its 
purposes. Indeed, in Youst v. I.ongo, suora. 43 Cal.3d 
M. we specifically determined that the broad powers 
the Legislature vested in the California Horse Racing 
Board do not include the power to award 
compensatory or punitive tort damages. "[T]he power 
to award compensatory and punitive tort damages to 
an injured party is a judicial function. Although the 
[Horse Racing] Board has very broad power to 
regulate and discipline wrongful conduct which 
involves horseracing in Califonua, the relevant 
_statutes ·do not authoriu affirmative compensatory 
relief such as tort damages." ( Id. at p. 80, italics 
omitted.) 

As the United States Supreme Court stated in 
another context: "[I)t is not enough to justify the 
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Board's requirements to say that they would have the 
. effect of deterring persons from violating the Act 

That argument proves too much, for if such a 
deterrent effect is sufficient to sustain an order of the 
Board, it would be free to set up any systein of 
penalties which it would deem adequate to that end. 
[1/] ... [A]ffinnative action to 'effectuate the policies 
of this Act' is action to achieve the remedial 
objectives which the Act sets forth." <Republic Steel 
Com. v. Labor Board Cl 940) 311 U.S, 7. 12 [85 
L.Ed. 6. 10. 61 S.q, 771; accord, Camenters Local v. 
Labor Board Cl96 l l 365 U.S. 651. 655 (6 L.Ed.2d l. 
4. 81 S.Ct. 8751; see Laflin & Laflin v Agric11/tural 
Labor Relations Bd. (] 985) 166 Cnl.App.3d 368. 
380-381 [212 Cal.Rptr. 415].) 

A more reasonable reading of the phrase "including, 
but not limited to," is that the Legislature intended to 
authorize the commission to take such other remedial 
action as in its judgml:llt seems appropriate to redress 
a particular unlawful employment practice and to 
prevent its recurrence, thus eliminating the practice. 
[FNl 1) @(See fn. 12.) , (2)(See fn. 13.) , (l.Q)(See 
fn. 14.) A reading of the phrase as permitting only 
additional corrective remedies *1391 ·comports with 
the statutory construction doctrines of ejusdem 
generis, [FN12] expressio unius est exclusio alterius 
[FN13) and noscitur a sociis. [FN14) (See Sears, 
Roebuck & Co. v. San Diego County Dist. Council of 
Carpenters, supra, is Cal.3d at pp. 330-331 
[applying ejusdem generis]; see also Richerson y. 
Jones (3d Cir. 1977) 551 F.2d 918. 927 [ejusdem 
generis iilvoked in concluding that the Federal Equal 
Employment Opportunity Act of 1972 does not 
authorize punitive assessments].) ill), (il!) Although 
these canons of construction are mere guides and will 
not be applied so as to defeat the underlying 
legislative intent otherwise determined (Cal State 
Employees' Assn. v. Regents of Universitv of 
CalifOrnia 0968) 267 Cal.App.2d 667. 670 ill 
Cal.Rotr, 449ll, their application here to limit the 
commission's authority to the ordering of corrective, 
nonpunitive action is consistent with both the 
remedial purpose of the Act and the ordinary import 
of the statutory language. 

FNl l For example, in a recent age and race 
discrimination case involving the 
termination of a Black attorney, the 
negotiated settlement agreement provided 
for a year's severance pay and a special 
retirement plan, plus the company's 
informing all its supervisors that harassment 

is illegal and contrary to company policy. 
(Arco Settles With Former Employee, The 
Recorder (Mar. 10, 1987)p. 2, col. 4.) 

FN12 "'[T]he doctrine of ejusdem generis ... 
states that where general words follow the 
enumeration of particular classes of persons 
or things, the general words will be 
construed as applicable only to persons or 
things of the same general nature or class as 
those enumerated. The rule is based on the 
obvious reason that if the Legislature had 
intended the general words to be used in 
their unrestricted sense, it would not have 
mentioned the particular tliings or classes of 
things which would in that event become 
mere surplusage."' (Sears. Roebuck & Co. y. 
San Diego Countv Dist. Council of 
Carpenters 0979) 25 Cal.3d 317. 331. fu. 
lQ [158 Cal.Rptr. 370. 599 P.2d 676). 
quoting Scally y. Padfic Gas & Electric Co. 
(1972) 23 Cal.App.3d 806. 819 [100 
Cal.Rptr. 501J.) 

FN 13 Expressio unius est exclusio alterius 
means that "the expression of certain things 
in a statute necessarily involves exclusion of 
other things not expressed. ... " (Henderson 
!'. Mann Theatres Com. (19761 65 
Ca).Ap.o.3d 397. 403 [135 Cal.Rptr. 266l.l 

FN14 Under the rule of noscitur a sociis, 
"'the meaning of a word may be enlarged or 
restrained by reference to the object of the 
whole clause in which it is used."' <People 1'. 

Stout fl97ll 18 Cal.Ap.o,3d 172. 177 ~ 
Cal.Rotr. 5931 quoting Vilardo v. Cowtv of 
Sacramento 0942) 54 Cal.APP.2d 413. 420 
[129 p .2d 1651,) 

This reading, moreover, harmonizes the various parts 
of the statute. Section 12964, referring to resolution 
of allegedly unlawful practices through conciliation, 
provides that "such resolutions may be in the nature 
of, but are not limited to, types of remedies that 
might be ordered after accusation and hearing," i.e., 
the section 12970 remedies. While the corrective 
remedies enumerated in section 12970 are 
appropriate to impose in the context of a resolution 
by conciliation, punitive damages are antithetical to 
the conciliation process and, as indicated, are not "in 
the nature of" the type of remedy authorized by 
section 12970. 
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A construction of section 12970 that limits the 
commission to corrective, nonpunitive remedies also 
harmonizes the Act with the statutory provisions 
governing the award of punitive damages in civil 
actions. (ill Cjyi! Code section 3294. subdivision (a) 
allows the award of exemplary damages only when 
the defendant has been guilty of "oppression, fraud, 
or malice." *1392 This provision codifies the 
universally recognized principle that "[t]he law does 
not favor punitive damages and they should be 
granted with the greatest caution." (Beck v. State 
Farm Mut. Auto. Ins. Co. (1976} 54 Cal.Aµo.3d 347. 
ill [126 Cal.Rptr. 6021.} Although the commillsion 

· evidently has adopted the statutory standard, nothing 
in the PEHA requires it to do so or provides any 
guidelines for the award of punitive dam,ages. [FN15) 

FNIS We observe that the standard initially 
adopted by the commission and applied in 
this case - authorizing the award of punitive 
damages in cases of violations that are 
"particularly deliberate, egregious or 
inexcusable" (see fu. 9, ante) - was not in 
conformity with the statutory standard. 

Further, subdivision (b) of Civil Code section 3294 
provides that in an action for the breach of an 
obligation not arising out of contract, an employer 
shall not be liable for exemplary damages based on 
the conduct of his employee unless "the employer 
had advance knowledge of the unfitness of the 
employee and employed him or her with a. conscious 
disregard of the rights or safety of others or 
authorized or ratified the wrongful conduct ... or was 
personally guilty of oppression, fraud, or nialice. 
With respect to a corporate. employer, the advance 
knowledge and conscious disregard, authorization, 
ratification or act of oppression, fraud, or malice 
must be on the part of an officer, director, or 
managing agent of the corporation." Because the 
PEHA contains Iio comparable limitation on an 
employer's liability for his employee's wrongful acts 
(see § § 12926, subd. (c), 12940, subd. (a)), 

· interpreting the Act as authorizing the commission to 
award punitive darnsges would expose an employer 
in an administrative proceeding to greater derivative 
liability than in a judicial action. 

Finally, Civil Code section 3295 precludes discovery 
of a defendant's financial condition in actions seeking 
exemplary damages until the plaintiff has established 
a prime facie entitlement thereto. (See generally 

Bawnsley v. Superior Crum 0986> 183 Cal.App.3d 
86, 90-91 [227 Cal.Rotr. 806).\ This protection is 
inapplicable to administrative proceedings (see Code 
Civ. Proc.. § 22 [defining "action"]) and no 
comparable provision appears in the FEHA. 

(ll) Statutes are to be. given a reasonable and 
commonsense interpretation consistent with the 
apparent legislative purpose and intent "and which, 
when applied, will result in wise policy rather than 
mischief or absurdity." <Honey Springs Homeqwners 
Assn. v. Board ofSuperyisors <1984) 157 Cal.Anp.3d 
1122. 1136, fn. 11 [203 Cal.Rott. 886],l Absent 
express language dictating otherwise, it will not be 
presumed . that the Legislature intended to authorize 
an administrative agency - free of guidelines or · 
limitation - to award punitive damages in proceedings 
lacking the protections mandated in a court of law. 
*1393 

As we recognized in a related context, · the 
Legislature's objective in providing for an 
ailministrative rather than a judicial resolution of 
discrimination complaints was to provide a "speedy 
and informal" process unburdened with "procedural 
technicalities." (Steams v. Fair Employment Practice 
Com. (19711 6 Cal.3d 205, 214 [98 Cal.Rptr. 467. 
490 P .2d 11S5] [concerning transfer to the 
Commission's predecessor of housing discrimin8tion 
complaints].) "To achieve this end the [Fair 
Employment Practices Commillsion] established 
procedures ·that are as simple and uncomplicated as 
possible. Complaints are drafted by laymen; the 
commillsion informally attempts to eliminate 
discriminatory practices before instituting formal 
accusations; the commission, on a finding of 
discrimination, may fashion remedies both to correct 
unique cases of such practice as well as to curb its 
general incidence." (/bid.) The award of punitive 
damages - "traditionally ... limited to the judicial 
forum with its more extensive procedural 
protections" ( Commodore Home. supra. 32 Cal.3d at 
p. 217. :li1. 6: see also Curtis v. Loether C1974l 415 
U.S. 189. 196-197 [39 L.Ed.2d 260. 268. 94 S.Ct. 
1005]) - has no place in this scheme. 

lli) In sum, we are of the view that the statutory 
language,. given its ordinary import and construed in 
context of the purposes and objectives of the law, 
together with the Legislature's silence on the issue of 
punitive damages, compels the conclusion that the 
Legislature did not intend to grant the commission 
authority to a ward punitive damages. If, as 
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Commission argues, the inability to.· award . ~h 
damages deprives it of an. effective meiµis to ~ 
and prevent· wilawful discrimination, it is for ·the 
Legislature, rather than this court, to remedy tltjs 
defect. We are not, however, convinced that the 
commission lacks sufficient means to redress and 
eliminate . discrimination. i The' Act authorizes class 
actions and permits the director of the department to 
address systematic problems,, such ·as .. pattern and 
practice·matters, by .bringing a complaint on his· or 
her own im.>ti()I!, (§ § · 12960, 12961; Snipes v. City of 
Ba/cersfield 0983) .J45 Ca!:App,3d 861.. 867 [ID 
CaJ;Rp1r, 7601;) The: i;ommission, in tum, :lm.s broad 
authority to fashion an appropriate remedy ·without 
resort to.punitive.damages. ·(See;·e.g., fn. ·l l, ante; cf, 
McDanielv. Cory CA!aska 1981-l 63l .P,2d, 82; 88.l 
The statutory scheme provides for· compliance review 
and.~ildicial enforcement of conunission orders (§ 
12973) and miikes it a misdemeanor offense for'any 
person wilfully to violste an order of the commission 
(§ '12975). 

Although• .we believe that . statutory interpretation 
disposes of,the·..issue, we nevertheless ·address the 
additional arguments advanced by the .parties. 

B. Legis,lative History 
In support of.their respective arguments, both parties 
cite : •,the legislstive history of, the Act and ' the 
Legislature's failure since its enactment to modify :it 
or adopt various proposed amendments. *1394 

As indicated above, the FEPA was enacted in 1959 
(former Lab. Code, § 1410 et seq.-). That same year 
the Legislsture also enacted the Hawkins Act (former 
Health &.Saf. Code, § · 35700 et seq., enacted by 
Stats. 1959, ch. 1681, § :1, pp. 4074-4077), 
prohibiting housing discrimination, and ·the Unruh 
Civil.Rights Act (Civ,•Code. § § 51,22,;.enacted by 
Stats. ·1959, ch. 1866, c§ § 14, p. 4424, replscing 
former Civ. Code, §·§ 51-54, ,added by Stats. 1905; 
ch. 413, § § , 14, pp: 553-554), prohibiting 
discrimination . in . business . establishments. (See 
Alc~tn '~- Anbrq .. Engineering. Inc. D970l 2 Cat3d 
493. 500 [86 Cal.Rptr,•88.468 P.2d 2161 [concurtent 
enactment of PEP A and Civil Rights Act evinced 
legislative · · intent · to exclude · employment 
discrimination ,from the latter act].) While both the 
Hawkilis and Unruh Acts provided for judicial relief 
and authorized .. the award of; daniages, [FN16] .the 
FBP A provided for administrative relief and made no 
mention· of.damages. ·· 

FN16 The Hawkins Act permitted 
complainants to sue for both equitable·relief 
and damages in an amount of not less than 

· $500. (Stats. 1959, ch. 1681, § 1, at p. 
4076.) The Civil Rights Act authorized. the 
award of actual. damages, pluil. punitive 
damages in the amount of $250. (Stats. 
1959, ch. 1866, § 2, p. 4424.) · 

In 1963 the· Hawkins. Act was replaced by. the 
Rumford· Fair Housing Act (former Health &. Saf. 
Code, § 35700 et seq., enacted by Stats. 1963, ch. 
1853, § § 14, pp. 3823.3830), which f()l'. the first 
time afforded an adminis1rative remc:dY for.housing 
discrimination. Although the Rumford Act retained 
language . authorizing the award of damages, it 
transformed the :statutory minimum recoverable in 
jildicial proceedings (see fn. 16, ante) into a statutory 
maximum in administrative proceedings. [FN17] In 
1980·,the employment and housing statutory,schemes 
were combined to form the FERA, with enforcement 
of.both.sections of the Act vested in the commission. 
(Stats. 1980,ch. 992, § 4, pp. 314Q,3142.) · 

FNl 7 The Rumford Act initially empowered 
the commission's predecessor, the Fair 
Employment Practices Commission (FBPC), 
if it-, determined that certain make-whole 

-;. remedies were not available, to. award 
damages in an amount not to exceed ·$500. 
(Stats. 1963, ca 1853; § 2, pp. 3828-3829.) 
ln·.·1975 the maximum damage award was 
increased to $1,000. (Stats. 1975, ch. 280, § 
1, p. 701.) In 1977 the act was amewied to 
authorize the FBPC .to ... order payment of 
"actual and punitive" damages .• not 
exceeding $1,000. The 1977 amendment 
also.for the first time .. described the1FBPC1s 
authority to require remedial action dn 
housing discrimination cases· as "including, 
but not. limited to" the actions spl!Cified. 
(Stats. 1977, .ch. 1187, § 10, p ... ·3893; ch. 
1188, § 13.1, pp .. 3905-3906.) In 1981 the 
statute was rewritten to remove the limit. 011 
the amount of compensatory dam!!ses.-·while 
retaining a $1,000 limit, adjusted for 
.inflation, on punitive damages. (§ .12987, 
subd. (2), Stats. 1981, ch. 899, § . 3, p. 
3424.) ' 
.. 'I. 

Dyna-Med· :argues that in light of the parallel 
development . of legislstion governing employment 
and housing discrimination and .the ultimate union of 
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the respective acts ~ one, with common enforcement 
procedures, it is significant that the Legislature, while 
authorizing the award of damages in housing cases, 
has never done so in employment cases. Had the 
Legislature intended to authorize the commission to 
award damages in employment *1395 cases, it knew 
how to do so, as it demonstrated in enacting the other 
civil rights statutes. 

Commission, in tum, asserts that the separate origins 
of the housing and employment discrimination 
statutes explain why one explicitly allows damages 
and the other does not. Moreover, the remedy 
provisions in the housing section expressly note 
punitive damages only to limit their availability. (§ 
12987, subd. (2).) [FN18] Consequently, the absence 
of any express reference to such damages within the 
employment context should be construed not as a 
lack of authority, but rather, as n lack of limitation on 
such damages. · 

FN18 As indicated, section 12987, as 
amended 1981, provides for the payment of 
punitive damages not to exceed $1,000, 
.adjusted annually for inflation, and the 
. payment of actual damages. Before its 
amendment, the section provided for the 
payment of actual and punitive damages not 

. to exceed $1,000. (See fn.17, ante.) 

Commission's argument is unpersuasive. A review of 
the relevant statutes discloses that when the 
Legislature intends to authorize an agency to award 
damages for discrimination, it does so expressly (e.g., 
§ 12987, subd. (2) [housing]; § 19702, subd. (e) 
[civil service]; cf. Civ. Code. § 52, subd. (a) [civil 
action against business establishments]), and when it 
authorizes the award of a penalty or punitive 
damages, it limits the amount (§ 12987, subd. (2) 
[$1,000]; cf. Civ, Code. § 52. subd. (a) [no _more 
than three times actual damages]). 

Commission observes that since 1980 when it first 
interpreted the FERA as authorizing the award of 
punitive damages; the Legislature. bas amended the 
Act several times without addressing the remedy 
provisions. [FN19] This inaction, Commission 
argues, is an indication ·that its ruling was coilsistent 
with the Legislature's intent. (See Coca-Cola Co. y, 

State Bd. o(Equalizatio11 fl 945) 25 Ca1.2d 918. 922 
[156 P.2d IJ; Action Trailer Sales.Inc. v. State Bd. of 
Eaualizatio11 fl975) 54 Cal.App.3d 125, 133-134 
fl26 Cal.Rptr. 3391,) 

FN19 During the 1981-1982 legislative 
session, the Legislature twice declined to 
enact statutes (Sen. Bill No. 516; Assem. 
Bill No. 879) which, in part, would have 
prohibited the commission from awarding 
·punitive damages. (See Sen. Final Hist 
(1981-1982 Reg. Sess.) p. 339; l Assein. 
Final Hist. (1981-1982 Reg. Sess.) p. 647.) 

Dyna-Med, by contrast, relies on a bill introduced 
but not enacted by the Legislature in 1976 (Assem. 
Bill No. 3124, 2 Assem. Final Hist (1975-1976 
Sess.) p. 1658), which would expressly have 
authorized the commission to award limited damages 
in employment discrimination cases, and on the 
provision of Senate Bill No. 2012, introduced in 
1984, which would have amended section 12970, 
subdivision (a) to specifically authorize 
compensatory and punitive damages as "declaratory 
of existing Jaw," but which was removed before the 
bill's enactment (see Stats. 1984, ch. 1754, § 3, p. 
6406). *1396 . 

We find the subsequent legislative history of ·the 
statute ambiguous and of little assistance in 
discerning its meaning. The Legislature's failure to 
modify the statute so as to require an interpretation 
contrary to the commission's construction is not 
determinative: ~ "[A]n erroneous administrative 
construction does not govern the interpretation of a 
statute, even though the statute is subsequently 
reenacted· without change. [Citations.]" (Whitcomb 
Hotel, Inc. v. Cal. Emp. Com, (19441 24 Cal.2d 753, 
757-758 [151 P.2d 233. 155 A.L.R. 4051,) Similarly 
inconclusive is the Legislature's rejection of specific 
provisions which would have expressly allowed the 
award of damages. ill) Unpassed bills, as evidences 
of legislative intent, ·have· little value. (See Marina 
Point, Ltd v. Wolfson (1982) 30 Cal.3d 721, 735, fu. 
Z [180 Ca!.lg>tr. 496, 640 P.2d I LS, 30 A.L.R.4th 

. 1161]; Miles v. Workers' Comp. Appeals Bd. Cl977l 
67 Cal.Al!o·3d 243, 248, fn. 4 [136 CaJ.Rptr. 5081: 
see also United States v Wise f1962l 370 U.S. 405, 
411 [8 L.Ed.2d 590, 594-595, 82 S.Ct. 1354]; 2A 
Sutherland, supra, § 49.10, pp. 407-408.) This is 
·particularly true here, where the rejected provisions 
manifest conflicting legislative intents: the 1976 
provision would have limited the amount of damages 
the commission could award; the 1981-1982 
provisions would have prohibited the commission 
from awarding punitive damages (see fu. 19, ante); 
and the 1984 amendment would have authorized the 
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award of compensatory and punitive damages "as 
declaratory of existing law." (See generally 

· Sacramento Newsoaper Guild v. Sacramento County 
Bd. of Suors. Cl968) 263 Cal.Apo.2d 41. SS [§2 
Cal.Rotr. 4801.) 

Were we, however, to consider unpassed legislation, 
we would find it significant that at the same time the 
Legislature . rejected the provision declaring the 
commission's authority to award damages, it 
amended the Civil Service Act to grant the Personnel 
Board authority identical to the commission's, .plus 
the power to· award compensatory damages. (Stats. 
1984, ch. 1754, § 6, pp. 6408-6409; see § 19702, 
subd. (e).) [FN20] Where the Legislature 
simultaneously empowers one agency to award 
damages and declines similarly to empower another, 
there is a strong inference of n legislative intent to 
withhold the authority from the nonempowered 
agency. (See City o(Port Hueneme v. Citv o(Oxng.rd 
(1959) 52 Cal.2d 385. 395 [341P.2d318].) *1397 

FN20 Subdivision (e), enacted 1984, 
provides in relevant part: "If the board finds 
that discrimination has occurred ... the board 

· shall issue ... an order requiring the 
appointing authority to cause the 
discrimination to cease and desist and to 
take such action, including, but not limited 
to, hiring, reinstatement or upgrading of 
employees, with or without back pay, and 
compensatory damages, which, in the 
judgment of the board, will effectuate the 
purposes of this pari. Consistent with this 
authority, the board may establish rules 
governing the award of compensatory 
damages." (Italics added.) 
Subdivision (a) of section 19702 was 
amended at the same time to provide that 
"discrimination" · includes harassment and 
that this provision "is declaratory of existing 
law." (Stats. 1984, ch. 1754, § 6, p. 1173.) 

Further, if, as Commission argues, the nonexhaustive 
language of section 12970 were sufficient to embrace 
the authority · to award damages, the specific 
references to damages in both the Civil Service Act 
and the housing section of the FERA [FN21] would 
be mere surplusage. UQ) "[S]tatutes must be 
harmonized, both internally and with each other, to 
the extent possible. [Citations.] Interpretive 
constructions which render some words surplusage ... 
are to be avoided. [Citations.]" ( Cali(Ornia Mfrs. 

· Assn. v. PubUc Utilities Com .. supra. 24 Cal.3d at p. 
844.) . 

FN21 Section 12987 provides in pertinent 
part that in housing discrimination cases the 
commission shall issue an order requiring 
the respondent to "cease and desist from 
such [discriminatory] practice and to take 
such actions, as, in the judgment of the 
commission, will effectuate the purpose of 
this part, including, but not limited to, any of 
the following: rn ] (I) The sale or rental of 
the housing accommodation ... or ... of a like 
housing accommodation, ... or the provision 
of financial assistance, ... rn l (2) The. 
payment of punitive damages in an amount 
not to exceed one thousand dollars dollars 
($1,000), adjusted annually in accordance 
with the Consumer Price Index, and the 
payment of actual damage8. ['/ ] (3) 
Affirmative or prospective relief." 

As ·Justice Richardson, dissenting in Commodore 
Home, stated: "The express provision for damages in 
this parallel statutory scheme [the housing section of 
the FEHA] - strongly suggests ... that the omission of 
[a punitive damages remedy] from the employment 
discrimination provisions was intentional. The 
Legislature has clearly demonstrated that it knows 
how to add a punitive remedy to this statute when it 
wishes to do so." (32 Cal.3d at p. 225.) 

C. Federal and Other State Legislation 
The remedy language of section 12970 bears a close 
resemblance to section lO(c) of the National Labor 
.Relations Act (NLRA)(29 U.S.C.A. § 151 et seq.,§. 
.l2Q{£)l relating to unfair labor practices, which 
authorizes the National Labor Relations Board 
(NLRB) to issue a cease and desist order and require 
the violator "to take such affirmative action including 
reinstatement of employees with or without back pay, 
as will effectuate the policies of this subchapter .... " 
Federal courts have continually interpreted the 
NLRA as not allowing monetary remedies other than 
back pay. (See Edison Co. v. Labor Board, supra, 
305 U.S. 197. 235-236 [83 L.Ed.2d 126, 1431; Van 
Hoomissen v. Xerox Comoration <N.D.Cal. 1973) 
368 F.Supp. 829. 837; see also Commodore Home, 
sum·a, 32 Ca!.3d at p. 224 (dis. opn. of Richardson, 
J.).) Title VII of the federal Civil Rights Act of 1964, 
relating to employment discrimination, in section 
706(g) similarly authorizes the trial court to ".order 
such affirmative action as may be appropriate, which 
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may include, but is not limited to, reinstatement or 
hiring of employees, with or without back pay ... , or 
any other equitable relief as the court deems 
appropriate." (42 U.S.C.A. § 2000e·5fg).) This 
language, which was *.1398 modeled after the NLRA 
<Richerson v. Jones. supra. 551 F.2d 918. 927). also 
has been interpreted by the majority of federal courts 
as barring monetary remedies other than back pay 
(Great American Fed. S. & L. Assn. v. Novomv 
C1979l 442 U.S. 366. 374-375 [60 L.Ed.2d 957. 965· 
966. 99 S.Ct. 23451; see, e.g., Shah v. Mt. zjon 
Hosoital & Medical Cir. (9th Cir. 1981) 642 F.2d 
268. 272: Richerson v. Jones. supra. at pp. 926-927: 
Van Hoomissen v. Xerox Comoratio11. supra. 368 
F.Suop. 829. 836-838: Commodore Home. suvra. at 
~and cases cited (dis. opn. of Richardson, J.)). 

Dyna-Med invokes the principle that the use of 
identical language in analogous statutes requires like 
interpretation. (Be/ridge Farms .v, Agriculture Labor 
Relations Bd. (19781 21 Cal.3d 551. 557 lli1 
CaJ.Rptr, 165. 580 P.2d 6651.l Conunission argues 
that the foregoing principle is inapposite because of 
the limiting reference in the NLRA to affirmative 
action and in title VII to equitable relief, as 
contrasted with section 12970's reference without 
modification to "action." Commission points further 
to the differing purposes of the NLRA and the FEP A: 
the first. exists to promote industrial peace and 
stability through collective bargaining and to create a 
cooperative atmosphere of recognition between labor 
and management (Carev v. Westinghouse Corp. 
0964) 375 U.S. 261. 271 fll L.Ed.2d 320. 327-328. 
84 S.Ct. 4011: N.L.R.B. v. Pincus Bros., Inc.-Maxwell 
(3rd Cir. 1980) 620 F.2d 367. 372-373; Bloom v. 
N.L.R.B. CD.C. Cir. 1979) 603 F.2d 1015. 1019). 
whereas the latter is designed to provide effective 
remedies to vindicate the individual's constittitional 
right to.be free from employment discrimination and 
to eliminate discriminatory employment practices ( 
State Personnel Bd. v. Fair Emplovment & Housing 
Com .. supra. 39 Cal.3d at 4321. 

When first enacted, the FEP A, like the NLRA, 
combined the prosecutori al and adjudicative 

· functions and provided on! y for administrative relief. 
~2](Stats. 1959,ch. 121,§ !,pp. 1999·200S;see 
Commodore Home, supra. 32 Cal.3d at p. 218; cf. 
NLRA, § lO(b) & (c), 49 Stat. at pp. 453-454; Labor 
Board v. Jones & Laughlin (1937) 301 U.S. I. 24-25 
[81 L.Ed. 893. 904- 905 57 S.Ct. 615]: Halesto11 
Dntg Stores v. National Labor Relations Bd., supra. 
187 F.2d 418, 421.) The FEPA also contained the 

identical "affirmative action" language as the NI.RA. 
.(Stats. 1959, supra, at p. 2004; Commodore Home, 
supra. 32 Cal.3d at p. 224 (dis. opn. of Richardson, 
J.).) In 1969 the Legislature amended Labor Code 
section 1426 to delete the word "affirmative." (Stats. 
1969, ch. 526, § 1, p. 1142.) The legislative history 
*1399 suggests that this amendment was passed not 
to expand the power of the FEPC, but rather, to avoid 
confusion with the newly acquired meaning of 
"affirmative action" that was embraced in a 1967 
ameridment authorizing the FEPC to engage in 
"affirmative actions" with employers, employment 
agencies, and labor · organizations. [FN23] (See 
former Lah. Code,§ § 1413, subd. (g), 1431, added 
by Stats. 1967, ch. 1506, § § 1-2, pp. 3573-3574; see 
now § § 12927, subd. (a), 12988 [concerning 
housing discrimination].) Both the Enrolled Bill · 
Report of the Department of Industrial Relations and 
the Emol!Cd Bill Memorandum of the Governor's 
Legislative Secretary state that the aim of the 
amendment was to "clear up any ambiguities ... 
between the two sections of the law. In other words," 
according to the report and memo, "Affirmative 
Action in AB 544 [the 1967 amendment]. was a little 
broader than Affirmative Action in Section 1426 of 
the Labor Code [the remedies provision]." (Italics in 
original; see also Commodore Home, supra. 32 
Cal.3d at p. 224 (dis. opn. of Richardson, J.).) 
Deletion of the word "affirmative" thus is ·not 
dispositive of the Legislature's intent concerning 
application to the commission offederal precedent. 

FN22 A 1947 amendment to the NLRA 
separated the prosecuting and adjudicating 

. functions within the NLRB. (NLRA, § 3(d), 
29 U.S.C.A. § 153Cdl; Haleston Drug 
Stores v. National Labor Relations Bd. (9th 
Cir. 1951) 187 F.2d 418. 421.l In 1977 the 
FEPA was amended to achieve a 
comparable separation within the 
department and to establish the private right 
of action when the department fails to act. 
(Stats. 1977, ch.1188, § § 18-37, pp. 3906-
3912.) 

FN23 The 1967 amendment authorized the 
Division of Fair Employment Practices to 
engage in "affirmative actions" with 
employers, employment agencies, and labor 
organizations, and defined "affirmative 
actions" as any educational. activity for the 
purpose of ·securing greater employment 
opportunities for members of racial, 
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religious, or mitiohlility niinority groups and 
any •promotioiuil activity designed to the 
same eiid on a voluntary baSis. The 
am.endri:ient further provided 'that it should 
not be coristlued to promote employment on' 
a'preferentilll or quota basis'. (Stats. 1967, 
ch. 1506, § § 1-5, pp. 3574-3S7S.) 

In'CommodoreHome,:.in the context ofa civii'action 
for punitive damages, ·· we stated that differences · 
between the federariaws and the FEHA • the·NLRA 
provides DO right l)fcivil acfion and•title VU provides 
only for judicial hani:lling of federal discrimination· 
claims' - "lliminisb • ' the weight of the · .federal 
precedents." <32 Ca!.3d at b. 217.) The NLRA; we' 
observed,-"speeities remedies'tbe board may impose, 
and the cases hold merely that its •language prevents 
that a'gencjl from ailsessing compensatory or punitive 
damages.·' [, ] ContraStingly, title VII ... expressly 
deScribes remedie& that courts may assess .... [,']The 
FERA, on the other hand, provides separate rolites to 
resolution . of claims;,dfitst, a . complaint to the 
Department; · second,' if· that agency ·fails to act, a 
private court action. 'The statute. discusses· remedies 
only .in·the first context; here we are concerned with. 
those· availlible iii the·second;'Fedetal precedeiltS do 
not address that· problem. [Fn. omitted;]" (Ibid., 
italii:s added~)' 1 

Jn the instant case, by contrast, the iilsue is the nature 
of adilii.nistrative• ' remedie's ' O the only I remedies 
provided by the NLRA and initially provided by the 
FEP A; In these circumstances federal precedent 
under the·NLRA-would seem to be apposite. Because 
the FEP A when 'firSt eruicted had the * 1400 · identical 
langiiage. and.- proeedure as the .NLRA, it can 
reaiionilbly be presumed that-the Legislature intended 
the;sfuii(agency.to have the .• same powers -. and only 
those · po\Vers ·' as -its · federal· counterpart. (See 
Be/ridge Ftihns v. Agrit:U/ti1ral LaborcRelatjons Bd.. 
SUP,;a, 21 Cal•.3d ·at p.' '557: cf. Van Hoonzissen y, 

Xerox CotPordtjon. ·suora: 368 •F.Supp. at p. 837 
[interj:lreting tide VII in light Of NLRA]'.) This is true 
notwithstanding the differing intents of the two acts, 
particularly since the remedial portion of each is 
deSigned • 'W• protecP ·an·'· employee'· against 
discrimiilatocy practices. 1 [FN24] 

t.·,.· 

FN24 Section 8(3) and (4) oftheNLRA@ 
· U;S.C.A! § '·lSS(alm and (4)) ·makes it an 
· u:Dflifr '1ab<ir practice to discriminate against 

enij>loyee1ifor uriion membership or charges 
tiled uridercthe NLRA. ·Section ·lO(a) ( ~ 

U.S.C.A. § 16Q(a)) authorizes the NLRB to 
prevent unfair labor praetices. (See genemny 
Ltjbor Board v. Jones & Laughlin. supra. 
301U.S. at PP. 30. 32 [81 L.Ed.2d at pp. 
907-908, 908-909).) 

Although' · coilrts in other States are divided on the 
availability of compensatory damages under statutory 
echeiiles similar to the FBHA (see AnnotA 19781 SS 
A.L:R.3d 3Sl. 356-3S7l. we iire una\vare of any caile 
upholdllig the award of punitive damages. Rather, the 
courts seem uniformly to' hold that the authority of a 
state agency to assess· exemplary damil.ges must be 
express and will not be imJ'>lied from . a broad 
authority to implement the objectiVtis of· the fair 
employment statute. (E.g., Wqods · ·v. Midwest 
Conyevqr Co,, Inc. C1982l 231 Kan. 763 [648 P.2d 
234. 244-2451; McDaniel y. CorVi 'supra. 631.•P;2d 
82. :86:89; Ohio Civil Ri@ts Commission v. Lysyj 
C19'74j 38 Ohio SL2d 217 [67 Obi6 0ns;2d 28Z,313 
N.E.2d 3. 6-7. 'ZO A,L;R3d 1137); see also High v. 
Spem1 Com: (S:D. · Iowa·•t984)' S81 . F.Suopn1246. 
1248; see Annob; ajpra; 85AL.R3d _at·p/3S7.l 

... · 
D. Equal Protection and Policy 'Con8iderations 

The FBHA, as indicated, provides two avenues for 
resolution of claims: "~ a complaint ··to - the· 

· Depariinent; second, if that agency 'fails ''to ' act, a 
private court action." ( Commodore Home, SUPtiz. 32 
Cal;3d a1p. 217: see§ §· 12960/12965> sUbd. (b).) 
Observing that punitive damages <'are availilbie to 
persons who pursue court· aetlon' ( 'Commodore 
Home' ·.Mira, 32 Cal.3d . at. p. 221>. Coinmisliion 
argues 'that. the denial of Such damages to 
administrative complainants will create a disparate 
sitlliltlon .. that will undemiine the administrative 
avenue: and thwart the Act's primary objective of 
resolving· ·discrimination complaints through · the 
administrative · procedure: complainants will be 
encouraged to ·bypass the administrative foruin in 

· favor: of court action; the departfuent •will forego 
seeking administrative relief in the· most egregious 
cases when punitive damages are appropriate and be 
uriable' to engage iii effective· "corifererice, 
conciliation and persuasion" efforts ti> resolve the 
disputer·.(§ · 12963.7); and ·'because : complete 
admiriliitiative relief "'1401 will. be :linavailiibfo-;.'the 
victimS of the -most outrageous situations :will-. be 
forced to await relief from our already oyetburdelled 
courts. 

Further, denying exemplary damages in the 
administrative adjudication, CommiSsion' asserts, Will 
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create two classes of complainants: those who can 
afford to hire a private attorney and file a civil action 
and those "equally or even more deserving victims 
who lack the resources to pursue litigation by 
themselves and rely, instead, on the administrative 

. process." Because economic standing is often 
strongly comlated with race, sex and other forms of 
prohibited discrimination (see Brown ,., Superior 
Court. supra. 37 Cal.3d 477. 486). denial of the 
opportunity to obtain a punitive damages award 
solely because of the complainant's economic or 
social circumstances is contrary to the Legislature's 
intent to eliminate discrimination and raises serious 
equal protection concerns. 

Commission's policy and equal protection arguments 
rest on speculative and seemingly conflicting 
premises: on the one hand, that when a case is 
appropriate for punitive damages, complainants will 
bypass the administrative forum and the department 
will forego seeking administrative relief, thus 
defeating the Acfs objective of administrative 
resolution; and, on the other hand, that given the 
substantial ·volume of complaints received, the · 
department . pursues only the most egregious cases, 
with the result that claimants with weaker cases .who 
can afford to sue will have access to exemplary 
damages while the most worthy victims whose cases 
are heard by the commission will be denied such 
recompense·. We are aware of no authority supportive 
of either premise. Although Justice Richardson, 
dissenting in Commodore Home, spoke of the 
anomaly of allowing punitive damages to "accusers 
who have been unsuccessful administratively before 
the commission, [while denying] such damages to 
those whose claims have been successfully 
established" (32 Cal.3d at p. 222). this comment 
mistakenly assumes that a civil action is open only to 
those whose complaints the commission has refused 
to prosecute and overlooks the department's evident 
policy to permit any complainant to sue who wishes 
to, as well as the unlikelihood in any event of judicial 
recovery by a litigant whose claim the department 
has in fact found unworthy. 

Concerning department policy, a former couruiel to 
the department states: "Some respondents have 
asserted that a private right ·of action cannot be 
pursued before ISO days have passed, but this 
argument has not been accepted by most courts to 
which it is addressed. Because the investigation 
process ... takes time, and because the Department, as 
a matter of sound administrative policy, handles 

employment cases on a first-in-first-out basis, it is 
virtually impossible for an accusation to issue in an 
employment case before 150 days have passed. 
Furthermore, because of the incredible volume *1402 
of cases handled by the Department - 8, 105 in fiscal 
year 1982 - it would be a waste of resources to 
investigate a case the Department knows will be 
pursued in court. It is, therefore, the policy not to 
proceed on any case which will be pursued 
elsewhere. This decision is clearly within the 
Department's discretion. ..." (Gelb & Frankfurt, 
California's Fair Employment and Housing Act: A 
Viable State Remedy (or Employment Discrimination 
<1983l 34 Hastings L.J. toss. 1066. fn. 87: see 
Commodore Home. supra. 32 Cal.3d at p. 218. fn. 8; 
Carter v. Smith Food King C9tb Cir. 198S) 76S F.2d 
916. 922-923.) 

Thus, while the department no doubt pursues only 
cases it deems meritorious ( State Personnel Bd. v. 
Fair Employment & Housing Com .. suora. 39 Cal.3d 
at p. 434. fn. 14; see Mahdavi v. Fair Employment 
Practice Com. (1977) 67 Cal.App.3d 326 [ill 
Cal.Rntr. 4211; Marshall v. Fair Employment 
Practice. Com. 0971) 21 Cal.Aoo.3d 680 ·Bl!\ 
Cal.Rntr. 698D. because its case load precludes the 
pursuit of all such claims, any complainant who so 
wishes may bring a private court action. In these 
circumstance neither policy considerations nor equal 
protection concerns require that the administrative 
and judicial remedies be identical. To the contrary, 
the ·separate avenues justify different remedies. We 
recognized as much in Commodore Home where, 
having noted that "the· PEHA leaves an aggrieved . 
party on his own if the Department declines to pursue 
an administrative claim in his behalf;" we stated that 
"[t]o limit the damages available in a lawsuit might 
substantially deter the pursuit of meritorious claims, 
... " (32 Cal.3d at RP· 220-221.) .. 

Nor is an indigent complainant denied an equal 
opportunity to go · to court. An eligible plaintiff may 
sue in forma pauperis (§ 68SI 1.3, subd. (b); Cal. 
Rules of Court. rule 985; /srin v. Superior Court 
096Sl 63 Cal.2d 1S3 [4S Cal.Rptr. 320, 403 P.2d 
llill and a complainant whose case is appropriate 
for the award of punitive damages is unlikely to have 
difficulty finding an attorney willing to serve on a 
contingent fee basis. Further, the court has discretion 
to award litigation expenses to the successful 
employee.(§ 12965, subd. (b).) 

One recognized. pwpose of punitive damages is to 
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make a civil action economically feasible. As one 
commentator has stated: "All serious misdeeds 
cannot possibly be punished by government 
prosecution .... [L]imited judicial and prosecutorial 
resoilrces permit prosecution for only a fraction of 
the crimes and violations committed. For these 
reasons, individual members of society must play a 
significant role in instituting actions to impose 
sanctions for serious misconduct. Society's interest in 
bringing a wrongdoer to justice is especially strong 
where the wrongdoer's conduct exceeds all bounds of 
decency. [~ ] The doctrine of punitive damages 
promotes this interest. By offering the potential for 
recovery in excess of actual *1403 damages, the 
doctrine encourages plaintiffs to bring such actions. 
This is· particularly important where actual damages 
are minimal. ... Punitive damages thus can be 
characterized as a reward for the plaintiffs valuable 
role as a 'private attorney general.' Even where 
compensatory damages are substantial, an award of 
punitive damages helps to finance deserving claims 
by defraying the expenses of the action, such as 
attorneys' fees, that generally are not recoverable in 
American courts." (Mallar & · Roberts, Punitive 
Damages: Toward a Principled Approach (1980) 31 
Hastings L.J. 639, 649-650, fns. omitted.) 

Moreover, in appropriate cases a complainant can 
seek puiiitive damages by filing an independent civil 
action alleging tort causes of action either with or 
without an FEHA count. ( Comnmdare Home, supra. 
32 CaL3d at p. 220: see Brown v. Sunerior Court, 
supra. 37 Cal.3d at pp. 486-487; Agarwal v. Joh11So11 
0979) 25 Cal.3d 932 [160 Cal.Rptr. 14L 603 P.2d 
581: cf. Alcorn v, Anbro Em:ineering, fllc,. supra. 2 
Cal.3d 493.) "The FERA was meant to supplement, 
not supplant or be supplanted by, existing 
antidiscrimination remedies, in order to give 
employees the maximum opportunity to vindicate 
their civil rights against discrimination." ( :i.IJ!1i!. 
Personnel Bd. v. Fair Emp/apne111 & Housing Com .. 
Sl!J?ra. 39· Cal.3d at p. 431. citing § 12993, subd. (a).) 

Although Commission asserts that denying it 
authority to award punitive damages will impede the 
administrative resolution of cases, the converse may 
well be true. As we recognized in Commodore Home, 
"One basis for federal holdings under title VII is a 
fear that the availability of punitive damages might 
hamper the EEOC's efforts to re so 1 ve discrimination 
disputes by ' conference, conciliation, and 
persuasion.' [Citations.)" (32 Ca\.3d at o. 217; cf. 
Naton v. Bank o(Califimzia (9th Cir. 1981) 649 F.2d 

691. 699 [same re pain and suffering damages under 
Federal Age Discrimination in Employment Act].) In 
Rogers v. Exxon Research & £ngineeri11g Co. (3d 
Cir. 1977) 550 F.2d 834. cited by the Ninth Circuit in 
Naton, supra, the court stated with respect to 
emotional distress damages: "While the existence of 
such an item of damages might strengthen the . 
claimant's bargaining position with the emplojer, it 
would also introduce an element of uncertainty which 
would impair the conciliatian process. Haggling over 
an appropriate sum could become a three-sided 
conflict among the employer, the Secretary, and the 
claimant" ([d, at p. 841. italics added.) A fortiori the 
availability without limitation of punitive damages -
usually a matter within the broad discretion of the 
jury after consideration of the defendant's wealth, the 
egregiousness of his conduct and the amount of the 
plaintift's actual damages (see Wetherbee y. United 
Ins. Co. (197}) 18 Cal.Anp.3d 266, 270-272 ~ 
Cal.Rotr. 6781: BAJI No. 14.71 (7th ed. 1986); 4 
Witkin, Summary of Cal. Law (8th ed. 1974) Torts,§ 
§ 867-869, pp. 3155-3158, *1404 (1984 Supp.) § § 
869A-869B, pp. 553-557) - would introduce an 
element of uncertainty detrimental to the conciliation 
process. 

Nor does effective conciliation require that the 
administrative and judicial remedies be identical. 
Rejecting such a contention in Commodore Home, 
supra, we. stated: "We are not persuaded. In the first 
place there is no right to sue,. even after conciliatj.on 
breaks down, unless the Department fails to file an 
accusation before the Commission. To that extent the 
availability of court remedies remains within the 
Department's control. More importantly, the 
compliance structure of the FEHA encourages 
cooperation in the administrative process. While that 
process continues the Department acts on the victim's 
behalf and absorbs costs of pursuing his claim. ·Court 
action inevitably is speculative, and the FERA makes 
civil suit the claimant's sole responsibility. That helps 
deter strategies of 'holding out' for court damages in 
inappropriate cases. Further, the possibility that an 
action might lead to punitive damages may enhance 
the willingness of persons charged with violations to 
offer fair settlements during the conciliation process. 
[Fn. omitted.]" (32 Cal.3d at p. 218.) 

In short, Commission's policy and equal protection 
arguments are fallacious. If a complainant wants 
relatively prompt restitutionary redress free of 
personal financial risk be or she can elect the 
administrative avenue of relief, with all expenses 
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paid by the department. ( State Pel'smmel Bd. y, Fair 
Emplovmenl Housing & Com .. supra. 39 Cal.3d at p. 
fil.) If; however, the complainant prefers to seek the 
potentially more lucrative redress of punitive 
damages, he or she can go to court like any other 
litigant. 

m. Conclusion 
In view of the foregoing, we conclude that the 
commission is not authorized to award punitive 
damages. [FN25] The Court of Appeal therefore 
erred in affirming the judgment of the trial court. 

FN25 Because our disposition rests on 
statutory interpretation, we need not now 
address whether the power to award 
unlimited punitive damages could be lodged 
in an administrative tribunal and we express 
no opinion concerning the validity of 
legislation seeking to grant such authority; 

The judgment of the Court of Appeal is reversed. 
The Court of Appeal is directed to enter judgment 
reversing the trial court and directing it to issue a writ 
of mandate commanding Commission to vacate and 
set aside that part of its decision awarding Olander 
punitive damages and thereafter to take such further 
action not inconsistent with this opinion as it deems 
appropriate. 

Lucas, C. J., Mosk, J., Arguelles, J., Eagleson, J., 
and Kaufman, J., concurred. *1405 

BROUSSARD, J. 

I dissent. I adopt part Ill of the well-reasoned 
opinion of the Court of Appeal (prepared by Justice 
Work and concurred in by Acting Presiding Justice 
Staniforth and Justice Wiener) as my own opinion, 
with a few alterations. [FN I] · 

FNl Brackets together, in "this manner O 
without enclosing material; are used to 
indicate deletions from the opinion. of the 
Court of Appeal; brackets enclosing 
material (other than editor's added parallel 
citations) are, unless otherwise indicated, 
used to denote insertions or additions by this 
court. We thus avoid the extension of 
quotation marks within . quotation marks, 
which would be incident to the use of such 
conventional punctuation, and at the same 
time accurately indicate the matter quoted. 

Footnotes in the Court of Appeal opinion 
have been renumbered sequentially. 

Dyna-Med, [Inc. (Dyna-Med),] supported by 
amici[i] Merchants and Manufacturers Association 
(MMA) [and others], [FN2] set forth multiple 
challenges to the [Fair Employment and Housing] 
Commission's [(Commission)] authority to award 
punitive damages. In essence, they contend [the Fair 
Employment and Housing Act's OFBHA [or act)] 
language and legislative history preclude awarding 
punitive damages at the agency level. They stress the 
statutory language, construed according to settled 
rules of statutory construction, does not empower the 
Commission to award punitive damages but limits it 
to remedial action designed to effectuate the 
underlying purposes of the act. Absent express 
legislative authoriz.ation, they argue it is the settled 
rule an administrative agency may not lawfully 
impose a penalty, whether civil or criminal iii · 
character. 

FN2 Future referrals to Dyna-Med's 
arguments in this opinion also include those 
of amici[i]. 

Moreover, emphasizing the similarity between the 
language of title VII of the Federal Civil Rights Act 
of 1964 (title VII) and the FBHA, Dyna-Med relies 
on federal court precedent holding punitive damages 
are not available. Additionally, noting the housing 
discrimination provisions of the FEHA specifically 
authorize the Commission to order the payment of 
"punitive damages in an amount not to exceed one 
thousand dollars ($1,000)" ([Gov. Code,] § 12987, 
subd. (2) [all further statutory references are to the 
Government Code unless otherwise indicated]), it 
argues the express provision for such punitive 
damages in a parallel statutory scheme strongly 
suggests the omission· of this remedy from the 
employment discrimination provisions was 
intentional. (See Commodore Home Svstems, Inc. v. 
Superior Court 0 982) 32 CaL3d 211. 225 (dis. 
[opn.]) [185 Ca!.Rptr. 270, 649 P.2d 912].) 
Consequently, [Dyna-Med] contends that had the 
Legislature intended to allow recovery of 
extraordinaiy remedies such as punitive damages 
within the employment context, it could and would 
have expressly so provided. Dyna-Med asserts its 
construction is compelled by public policy, claiming 
injecting punitive damages within this administrative 
context furthers neither the general principle of equal 
employment opportunity, nor voluntary resolution 
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. and conciliation. Finally, [Dyna-Med] stress[ es] that 
procedures *1406 of administrative agencies often 
disregard traditional rules of evidence, severely limit 
discovery and are unfettered by safeguards insuring 
due process to litigants in the courts. 

Applying the rules of construction summarized in 
Honey Serings Homeowner.~ Assn. v. Board of 
Supervisors (1984) 157 Cal.Apn.3d 1122, 1136 
[) 1371. fn. 11 [203 Cal.Rptr. 886], we [must] 
interpret the FEHA to ascertain and effectuate the 
purpose of the law, attempting to give effect to the 
usual and ordinary import of the statutory language; 
harmonizing any provision within the context of the 
statutory framework as a whole; seeking a reasonable 
and commonsense interpretation consistent with the 
apparent legislative purpose and intent, practical 
rather than technical in character and upon 
application resultant of wise policy rather than 
absurdity; and, considering generally the context, the 
object in view, the evils to be remedied, the history of 
the times, legislation upon the same subject, public 
policy and contemporaneous construction. 

The [Fair Employment Practice Act OFEPADJ was 
enacted in 1959 and recodified in 1980 as part of the 
FEHA. The FEHA sets forth a comprehensive 
scheme for combating employment discrimination, 
recognizing "the need to protect and safeguard the 
right and opportunity of all persons to seek and hold 
employment free from discrimination. (§ 12920.)" 
(Brown v. Superior Court (1984) 37 Cal.3d 477. 485 
[208 Cal.Rotr. 724. 69 l P .2d 272].) The act declares 
that freedom from discriminatory practices in 
seeking, obtaining, and holding employment is a civil 
right. (§ 12921.) In fact, section 12920 recognizes 
"the practice of denying employment opportunity and 
discriminating [in] the terms of employment for such 
reasons foments domestic strife and unrest, deprives 
the state of the fullest utilization of its capacities for 
development and advance, and substantially · and 
adversely · affects the interest of employees, 
employers, and the public in general." Such 
discrimination is contrary to public policy (§ 12920) 
and is an unlawful employment practice (§ . 12940), 
The express underlying purpose of the act is "to 
provide effective remedies which will eliminate such 
discriminatory practices." (§ 12920.) The Legislature 
has directed that the FEHA is to be construed 
"liberally" to accomplish its underlying purposes. (§ 
12993.) [FN3] 

FN3 Generally, "[t]he purpose of the FEHA 

is to provide effective remedies for the 
vindication of constitutionally recognized 
ci vii rights, and to eliminate discriminatory 
practices on the basis of race, religioUB 
creed, . color, national origin, ancestry, 
physical handicap, medical condition, 
marital status, sex and age. (See § § 12920, 
12921; Cal. Const.. art. I. § 8.)" State 
Perso11nel Bd. v. Fair Employment & 
Housing Com. (1985) 39 Cal.3d 422. 432 
[217 Ca!.RDtr. 16, 703 P.2d 354l.l 

The PEHA establishes the Department [of Fair 
Employment and HoUBing (the Department)] (§ 
12901) to investigate, conciliate, and seek redress of 
claimed discrimiriation (§ 12930). Complaints (§ 
12960) must be promptly *1407 investigated (§ 
12963). If it deems a claim valid, then it seeks to 
resolve the matter - in confidence - by conference, 
conciliation, and persuasion.(§ 12963.7.) If that fails 
or seems inappropriate the Department may issue an 
eccusation to be heard by the Commission. (§ § 
12965, subd. (a),. 12969; see too § 12930.) The 
Commission then determines whether an accUBed 
employer, union, or employment agency has violated 
the act If it finds a violation it must "issue ... an order 
requiring such [violator] to cease and desist from 
such unlawful practice and to take such action, 
including, but not limited to, hiring, reinstatement or 
upgrading of employees, with or without back pay' 
and restoration to membership in any respondent 
labor organization, as, in the judgment of the 
commission, will effectuate the purposes of this part. 
... " (§ 12970, eubd. (a).) If the Department fails to 
issue an accusation within 150 days after the filing of 
the complaint and the matter is not otherwise 
resolved, it must give complainant a right-to-sue 
letter. Only then may that person sue in the superior 
court under the FERA (§ 12965, subd. (b)). [FN4] 
(See Commodore Home Swtems. Inc. v. Superior 
Court. supra. 32 Cal.3d 211. 213-214: Snipes v. Citv 
of Bakersfield Cl983) 145 Cal.&ip.3d 861. 865-868 
[193 Cal.Rotr. 7601: see also Stqte Personnel Bd. v. 
Fair Employment & Housing Com .. supra. 39 Cal.3d 
422. 432 (4331.) [FN5] 

FN4 However, the court in Commodore 
Home Systems, Inc. v. Superior Court, 
supra, noted: "Declarations by the Director 
and the general counsel of the Department 
advise that right-to-sue letters are the rule, 
not the exception, because the Department 

· rarely is able to complete investigations, 
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pW'lllle conciliation, and issue accusations 
within the 150- day period. For that reason, 
a right-to-sue letter is issued, even in 
advance of 150 days, to any person who 
states in writing that he wants to withdraw 
his complaint and file a civil· action. We 
express no opinion on the propriety of that 
practice .... " (32 Ca1.3d at n. 218. fn. 8.) 

FNS In 1980, the Commission adopted a 
regulation providing that "[w]hile normal 
monetary relief shall include relief in the 
nature of back pay, reasonable exemplary or 
compensatory damages may be awarded in 
situations involving violations which are 
particularly deliberate, egregious or 
inexcusable." (Cal. Adm in. Code tit. 2. § 
~ subd. (c).) The Commission 
clarified the meaning of this regulation in its 
precedential decision, D.F.E.H. v. Ambylou 
Enterprises (1982) F.E.H.C. Dec. No. 82-06 
at pages ·8, 9-1 7, where it adopted the 
standards normally applied by the courts in 
assessing exemplary and 'compensatory 

·damages. It was, however, repealed on May 
16, 1985 (effective 30th day thereafter, Cal. 
Admin. Register 85, No. 20) to eliminate the 
articulated "incorrect" legal standard for 

.. awarding ex_emplary or compensatory 
damages. The repeal was not intended to 
affect the Commission's authority to award 
such relief in appropriate cases as derived 
from the FEHA. (Cal. Admin. Code. tit. 2, § 

7286.9, Cal. Admin. Code. Supp., RegiSter 
85, No. 20, p. 134.) 

[My] conclusion [that] the Commission is 
empowered to award punitive damages arises from 
the statutory authority summarized above. It is 
undisputed an administrative agency's power to 
award such damages must arise from express 
statutory authorization. . Here, the Legislature 
delegated broad authority to the Commission to 
fashion appropriate remedies for unlawful 
employment practices in section I 2970, subdivision 
(a): "If the commission finds that a respondent has 
engaged in any unlawful practice under this *1408 
part, it ... shall issue and. cause to be served on the 
parties an order requiring such respondent ... to take 
such action, including, but not limited to, hiring, 
reinstatement or upgrading of employees, with or 
without bai:k pay, and restoration to membership in 
any respondent labor organization, as, in the 

judgment of the comm1Ss1on, will effectuate the 
pu~es of this part, and including a requirement for 
report of the manner of compliance." (Italics added.) 
Attempting to harmonize this specific provision in 
context of the entire statutory framework, [I] find in 
section 12920 the underlying purpose of the act is to 
provide effective remedies to eliminate 
discriminatory employment practices. Consequently, 
considering the legislative mandate to liberally 
construe the act to further these purposes (§ 12993), 
[I] conclude it has statutorily authorized the 
Commission to impose punitive damages where 
necessary to · effectively remedy and eliminate 
unlawful FEHA employment practices. For, the 
Commission "may exercise such additional powers as 
are necessary. for the due and efficient administration 
of powers expressly grarited by statute, or as may 
fairly be implied from the statute granting the powers. 
[Citations.]'" (Leslie Salt Co. v. San Francisco Bqv 
Conservation etc. Com. (1984l 153 Cal.App:3d 605. 
fill [200 Cal.Rotr. 5751 [quoting Dickey y; Raisin 
Proration Zone No. I 09441 24 Caj.2d 796. 810 (ill 
P.2d SOS. 157 A.L.R. 324)].) 

Contrary to Dyna-Med's ·assertions, imposing 
punitive damages for deliberate violations is designed 
to effectively eliminate discriminatory employment 
practices. Potential liability for punitive damages is a 

· substantial incentive for employers to eliminate, or 
refrain from committing, unlawful employment 

. practices. Further, the possibility of . "punitive 
damages may enhance the willingness of persons 
charged with violations to offer fiiir settlements 
during the conciliation process. [Fn. omitted.J" ( 
Commodore Home Svstems, Inc. v. Suoerior Court, 
supra. 32 Cal.3d 21 l. 218.) Moreover, such damages 
are designed not only to punish the wrongdoer, but 
also to set an example to deter others from similar 
conduct 

The facts of this case prove orilinary restitutionary 
remedies are often ineffective in eliminating 
discriminatory practices. Awards of back pay are 
frequently insignificant because interim earnings are 
deducted or offset. Also, the value of reinstatenient 

. may be negligible because by the time employment 
discrimination cases are resolved, the plaintiff has 
had to find another job. Upgrading, back pay and 
reinstatement in cases of retaliation may not be 
effective deterrents or satisfactory remedies for 
complainants because the original work environment 
may no longer be conducive to continued 
einployment. Consequently, in light of the limited 
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remedial effect of these permissible compensatory 
remedies, the award of punitive damages may be the 
only method of fulfilling the purposes of the act, 
including encouraging plaintiffs to seek relief by 
increasing their potential recovery *1409 (see 
Claiborne v. lllioois Central Railroad (E.D.La. 1975) 
401 F.Supp. 1022.· 1026. affd. in part and vacated in 
part (5th Cir. 1978) 583 F.2cl 143). 

Although the language of section 12970, subdivision 
(a) is broad enough to encompass the award of 
punitive damages, Dyna-Med challenges this 
construction, claiming the statutory construction 
doctrines of ejusdem generis, [FN6] expressio unius 
est exclusto alterius, [FN7] and noscitur a sociis 
[FN8] compel a narrow interpretation limiting the 
Commission to ordering only affirmative, equitable, 
remedial relie£ 

FN6 "'[T)he doctrine of ejusdem generis ... 
states that where general words follow the 
enumeration of particular classes of persons 
or . things, the general words will be 
construed as applicable only to persons or 
things of the same general nature . or class as 
those enumerated. The rule is based on the 
obvious reason that if the Legislature bad 
intended the general words to be used in 
their. unrestricted sense, it would not have 
mentioned the particular things or ·classes of 
things which would in that event become 
mere surplusage.'" (Sem·sf.] Roebuck & Co. 
v. San Djego CountF Dist. Council o( 
Caroenters Ci 979) 25 Cal.3d 317. 331. fn. 
10 £158 Cal.Rptr. 370, 599 P.2d 6761, . 
quoting Scallv v. Pacific Gas & Electric Co. 
(1972} 23 Cal.Apn.3d 806, 819 [lQQ 
Cal.Rntr. 501J.) 

FN7 Expressio unius est exc/usio alterius 
means that "the expression of certain things 
in a statute necessarily involves exclusion of 
other things not expressed .... " (Henderson 
v. Mann Theatres Com. (1976) 65 
Cal.App.3d 397, 403 [135 Cal.Rptr. 266).-) 

FN8 Under the rule of noscitur a sociis, 
"'the meaning of a word may be enlarged or 
restrained by reference to the object of the 
whole clause in which it is used."' (People y. 
Stout (1971) 18 Cal.App.3d 172, 177 ~ 
Cal.Rntr. 5931. quoting Vilardo v. County of 
Sacramento (1942) 54 Cal.App.2d 413. 420 

fl29 P.2d 165].) 

Dyna-Med argues applying the doctrine of ejusdem 
generis to section 12970, subdivision (a) requires the 
authorizing language to be viewed in the light of the 
limited nature of the remedies specifically listed 
before the general language. In other words, because 
the only remedy enumerated involving the award of 
monetary or legal relief is the awarding of backpay 
[sic], it concludes the general remedy language may 
not be construed to expand the authorized remedies 
to embrace punitive damages, because the phrase is 
limited by specific examples of the relief available, 
all of which are traditional "make-whole" remedies. It 
asserts the same result is anived at by employing the 
other cited rules of statutory construction, because 
the Legislature demonstrated an intent not to 
authorize the exercise of any additional power 
unequivocally empowering the Commission to take 
affirmative action and then listing examples of such 
affirmative "make-whole" relief. 

Properly analyzed, these rules do not sustain Dyna
Med's proffered statutory construction. These 
principles are mere guides to determining legislative . 
intent and will not be applied to defeat the underlying 
legislative intent. (Cal. State Emplqyees' Assn 11 

Regents of University of Califomia 0968) 267 
Cal.Aoo.2d.667. 670 [73 Cal.Rntr. 4491; Claiborne v. 
Illinois Central Railroad. supra. 401 F.Sµpp. I 022. 
1026.l Moreover, in evaluating legislative *1410 
intent from first gleaning the language of the s_tatute, 
we should seek to avoid making any language mere 
surplusage and thus rendered useless. Woyer v. 
Wor/qnen'.s' Comp. Appeals Bd. (1973) 10 Cal.3d 222. 
63.Q [110 Cal.Rott. 144. 514 P.2d 1224]; Gue/fl v. 
Marin CountJ1 Employees' Retirement Assn.· (1983) 
145 Cal.Ann.3d 297. 305 [193 Cal.Rptt. 343].) 
Applying the proffered rules of statutory construction 
effectively deprives the phrase "including but not 
limited to" of any meaning, when in fact it evinces 
clear legislative intent to expand, not limit, the list of 
remedies. (See America National Ins Co r Fajr 
Emp/ovruent & Housing Cam. 0982) 32 Cal.3d 603. 
fil.1 [186 Cal.Rntr. 345, 651 P.2d 1151 (dis. opn.); 
State Compensation Ins. Fund y. Workers' Comp. 
Appeals Bd. 0977) 69 Cal.APP.3d 884. 890 ~ 
Cal.Rn tr. 5091.l 

Dyna-Med next argues the underlying legislative 
history of the FERA, and specifically section 12970, 
shows the Commission did not intend to allow 
punitive damages. It argues the FEHA was modeled 
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after the remedy language of the National Labor 
Relations Act (NLRA) which has been interpreted as 
not permitting punitive damages; the PEHA 
authorizes "affirmative action including (but not 
limited to)" similar to the NLRA which has been 
construed by the courts as authorizing only remedial 

· relief; and the Legislature's enactment of a parallel 
statutory scheme relating to housing discrimination 
expressly providing for punitive damages suggests 
the omission of this remedy from the employment 
discrimination provisions was intentional. 

The cited language of subdivision (a) of section 
ll21Q appeared originally in former Labor Code 
section 1426, adopted in 1959 as part of the FEPA, 
which was later recodified and substantially 
reenacted in section 12970, subdivision (a). Without 
question, the phrase in dispute resembles section 
IO(c) of the NLRA (29 U.S.C.A. § 151 et seq.,§. 
l 60(c)l, which directs the National Labor Relations 
Board (NLRB) upon a finding of an· unfair labor 
practice to issue a cease and desist order requiring the 
violator ~ "take such affirmative action, including 
reinstatement of employees with or without back pay, 
as will .effectuate the policies of [the Act] .... " This 
language in 1938 was interpreted by the United 
States Supreme Court as not -allowing punitive 
damages. ( Edison Co. 11. Lahor Board (] 938) 305 
U.S. 197. 235-236 [83 L.Ed. 126. 143. 59 S.Ct. 206. 
219-2201.) [FN9] *1411 

FN9 In Edison the Supreme Court stated: 
"That . section [29 U.S.C. § !60fc>J 
authorizes the ·Board, when it has found the 
employer guilty of unfair labor practices, to 
require him to desist from such practices 
'and ta take such affirmative action, 
including reinstat~mcnt of employees with 
or without back pay, as will effectuate the 
policies of thi_s Act.' [] We think that this 
authority to order affirmative action does not 
go so far as to confer punitive jurisdiction 
enabling the Board to inflict upon the 
employer any penalty it may choose because 
he is engaged in unfair labor practices, even 
though the Board [] be of the opinion that 
the policies of the Act might be effectuated 
by such an order. 
"The power to command affirmative action 
is remedial, not punitive, and is to be 
exercised in aid of the Board's· authority to 
restrain violations and as a means of 
removing or avoiding the consequences of 

violation where. those consequences are of a 
kind to thwart the purposes of the Act." (305 
U.S .. 197. 235-236 [83 L.Ed. 126. 1431; 
Commodore Home Svstems, Inc. v. Superior 
Court, supra. 32 Cal.3d 211. 224 (dis. 
opn.).) 

In 1969, the word "affirmative" preceding the word 
"action" was removed from section 12970, 
subdivision (a). (Stats. 1969, ch. 526, § 1, p. 1142.) 
[FNIO] Because this language was not otherwise 
modified in any relevant manner by the Legislature, 
Dyna-Med relies on federal precedent construing the 
NLRA as well as title VII of the Federal Civil Rights 
Act· of 1964 which contains similar language within 
section 706(g), authorizing the trial court to enjoin 
intentional violations of the Civil Rights Act and to 
"order such affirmative action as may be appropriate, 
which may include, but is not limited to, 
reinstatement or hiring of employees, with or without 
back pay ... or any other equitable relief as the court 
deems appropriate .... " (42 U.S.C. § 2000e-5{gl.) 
[FNll] Its reliance on federal precedent is misplaced. 
[FN12] 

FNlO The Attorney General notes the 
apparent reason for this change was to 
distinguish the . "action" which the 
Commission could order from the narrow 
definition of "affirmative actions" as 
educational and promotional activitie5 which 
was added to FEHA's predecessor statute in 
1967. (See former Lab. Code,§ 1413, subd. 
(g), added by§ 5 of Stats. 1967, ch. 1506, § 
l, at p. 3573 .) This construction is also 
proffered by Dyna-Med and amicus MMA. 
Because [I] do not rely on that legislative 
modification, [I] do not comment on the 
correctness of that assertion. 

FNl 1 "The authority of courts to grant relief 
in actions brought under the Equal 
Employment Opportunity Act of 1972 is 
governed by the same statutory provision 
which applies in actions under Title VII of 
the Civil Rights Act of 1964 [042 U.S.C. § 
2000e-5(g),DJ [Fn. omitted.] [That section] 
authorizes courts to order 'such affirmative 
action as may be necessary' to remedy 
unlawful employment practices." (Richerson 

. v. Jones C3d Cir. 1977) 551 F.2d 918, 923.) 

FN12 [I am] aware the . majority in 
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Commodore Home Svsten~~. Inc, v. Sueerior 
Cowt SUPra. 32 Cal.3d .. 211: .. 217. when 

. detei:mi!Jing ·that tbe FERA does not limit 
the r11lief a .court may grant in a statutory 
suit c:harging employment discrimination 
and that all relief generally available in 
noncontractual actions, including punitive 
ciamlges may be Obtained in sucb .a civil 
a.t;tio11-:under th!l FEHA,, noted differences 
biitWeen. ·the NLRA as ,, well as section 

.. 706(g)of titli; \:'IT. of the Civil Rjghts Act·of 
1~64 · <42 U.S.C. § .. 2000e-5Cgll whicl:I 
diµiinisJ:i .the .weight of.federal precedent 
interpre$g the .. f~deral statutes as '1101 
aµthorizing awards of either. general 

. compensatory or. punitive damages. 
However, beca.use · [I] beli~ve , the 
[~ctions] in. Commodore,. rested 
substantially. on )be precise context of th!l 
issue . the, court was reviewing , (Le,, .the 
separate , 11¢ dist.illct route to resolution of 
claims.through private court.action, an? nc;>t 
~tive relief), [I] .do not .rely on 
[them] here. 

Critical differences between tbe NLRA and the 
FBHA COI\v,ince [me J the federal precedent is not 
apposite, .. (See, e.g., Edison Co. v .. .Labor Board. 
suera. 305 U.S,.197, 235-236 [83 L.Ed .. 126 [143. 59 
S.Ct, 206; 219-2201]:. sec: also Pearson v. Western 
Elec .. Co.,,,etc, ClOth Cir,-.19761 542 F.2d 1150. 1152; 
Van .. Hoomissen. v. ·Xerox ·Co1poration .. JN.D.Cal. · 
1973) :368 .F.Sunp. 829 ... 837.) (}ranted; "[w]hen 
legislation has '~. judicially .construed and a 
sul:>~equent sµi,tu~ on . the same or 1m analogous 
subject is fi:amed jn the identical l!!~guage, it will 
ordinarily be prellW!led that the Legi~lature intended 
that the . iaI).gwi.ge as u.sed in the. later .enactment 
would *1412 be given a like interpretaticm. This rule 
is applicable to state statutes· which are patterned 
after the fedeaj statutc;s. [Citations.]"! ·.•.(Belrjdge 
Fanns v. Agricultural Labor:.Relations Bd. Cl 978) 21 
Ca\;3d 551. 557 [147 .Ca!.Rptr. 165. 580 P.2d 665]. 
quoting .. Los. Angeles. Met; Transit .Authorltv v. 
Brotherhood of Railroad Trainmen. ( 19601 .54 Cal.2d 
684. 688-689 [8.Qal.Rptr. l, 355"P.2d 9051: Union 
Oil Associates v. Johnson «1935l. 2 Cnl.2d 727. 734-
735 [43 P.2d 291. 98 A.LR .. 1499J.J ,_ijo)vever, this 
recognized prin.ciple. of statutory. constij.i_c~ion rests 
upon the predicate the latter st11tute invqlved the same 
or an analogous subject Vf9ich has similar [or] 
identical language. Here, the subjects are not 
analogous .. The. ·underlying purposes oLthe NLRA 

_,. :, 

and the FERA (or FEPA) differ. The former exists to 
prevent industrial unrest and etrlfe or, in other. words, 
to promote industrial peace (Carey y. We.rtjnghouse 
Com .. Cl964l. 375 U.S. 261. 271 fll L.Bd.2d 320, 
328. 84 S.Ct, 401]). while the latter· exists to 
e~te specific discriminatory practices ( State 
Personnel Bd. v. Fair Employment.& Housing Com .. 
suora. 39 Cal.3d 422. 4321. More .apecifica!Jy, .the 
Nµtt.. · regulates and . encom:ages collecti.ve 
bargliining between employers andemployees.(Carey 
y. Westinghouse Com.. supra. 375 U.S. at p. 271 fll 
L.Bd.2d at p. 328. 84 S.Gt. at p. 409]: N.LR.B. v. 
Pincus Bros .. lnc.-Maxwell C3d Cir. 1980> 620 F.2d 
367. 376: Bloom .v. N.L.R.B. CD.C .. Cir. -1979) 603 
F.2d· .1015. 1019). while the FBHA makes 
eillP.~oyment discrimination against ceftain 
enUD,l.erated groups illegal. The former is designed. to 
pro~ct the rights of workers to . organize -into 
barpining units and to create. . a . cooperatiye 
atmo!iJ)here of recognition between .1labor . an~ 
JD.BA!lgelllellt. ($ee N.LR.B, v. Knuth Bros,, Inc. 0th 
Cir. 1976) 537F.2d 950. 957.) On the other hand, .the 
latter . : is, designed to protect the indivi.duahi 
constitu#opai right to be free from discrim.ination 
within the employment setting ( State Personnel Bd. 
y •.. Fair .Employment. & Housing· Com .. supra. 39 
Cal.3d at p. 432). not to create .a spirit of ~operation 
between.labor and managemenl ~tead, the FERA 
was designed to provide an efficient admini •trative 
remedy to enforce an employee's ri8ht to be treated 
equally and to insure employers refrain from 
committing discriminating emplo~ent practices. 
Moreover, the NLRA does not provide a claimant 
with an analogous right to indepC11~tly pursue an 
unfair l!ibor practices claim in the .. courts upon 
administrative default or is~ti of a right-to-sue 
ietter, w~e the FERA provides both judicial and 
administrative rem.e4ia1 Proc~, .. requiring 
sensitivity to consistency in available relief. [FN13] · 
~1413 

" FN13 While comparing ,the NLRA with title 
VII, the court . in Claiborne v. lllinois 
Centra/RailroatLsupra, 401.F.Sunn. 1022. 
1024-1025. aptly , explaiJJ,~: ... 0Moreover, the 
aim of the N.L .. R.A. was to establish a 
frame~or~. within. wJ:iich ,·~gement and 
labor could resolve their .. conflicts, whether 
by'• collective bar~nipg ,·or economic 
warfare, e.g., s~ .~.'.lockouts. The 
N.L.R.A. was not meant to be outcome 
determinative, i.e., it was not to ensure that 
management or·labor wina every conflict. It 
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simply defined permis.sible methods of 
engaging in industrial conflict and sought to 
channel labor/management conflict into 
peaceful negotiations. Title VII is radically 
different. It seeks to end all employment 
discrimination. It does not define 
penniasible methods of discrimination nor 
does it establish a framework allowing for 
employment discrimination. Its aim is to be 
outcome determinative and to see that 
.employees who are discriminated against 
win every conflict. 
"Punitive damages under the N .L.R.A. are 
inappropriate because they would only serve 
to exacerbate conflict between management 
and labor within the permissible sphere of 
industrial conflict, i.e:, strikes and lock-outs. 
The. party assessed punitive damages could 

· seek revenge in the next strike or be 
recalcitrant at the bargaining table. This 
would undermine the spirit of cooperation 
that is necessary for good-faith collective 
bargaining and the peaceful resolution of 
industrial . conflicts. Such revenge seeking 
would be ahnost impossible to prove unless 
the party accused of it stated this was a 

·.reason for its action. Punitive damages 
might also create a sense of moral 
superiority in the side receiving them, 
discouraging that side from negotiating and 
avoiding strikes be ca use it felt it was 'right.' 
Furthermore, punitive damages might pennit 
the N.L.R.B. to destroy the equality· of 
power between management and labor that 
Congre8s intended to create by the NL.R.A. 
[ONote, Tort Remedies for Employment 
Discrimination Under Title VII, 54 
Va.L.Rev. 491, 502 ( 1968).()] 
"No such dangers exist under Title VII. 
Employment discrimination is not 
negotiable so there is no negotiating process 
to undermine. Where there is employment 
discrimination, there is no equality of power 
tci be maintained, since employment 
discrimination is absolutely prohibited. 
Finally, there is no permissible area of 
conflict where revenge for punitive damages 
might be sought. Indeed, the possibility of 
punitive damages under Title Yil should 
encourage an end to employment 
discrimination [ ... ]. Accordingly, . the 
profoundly different aims of Title VII and 
the N;L.R.A .. should lead to a different, not 

similar, decision on punitive damages." 
Upon reviewing the Claiborne court's 
decision, the ·Fifth Circuit stated: ''Without 
approving or disapproving the lower court's 
resolution of the Title VII issue, its 
discussion of Title VII and the different 
pmposes of the Civil Rights Act as 
compared to the [NLRA] ... is fully 

· persuasive that an award of· punitive 
damages does not so conflict with the 
purpose embodied in Title Yil that it should 
be disallowed in a combined [Title VIl and 
42 United States Code section 19811 sW.t" 
(C/ajbome y. Illinois Cent. R.R. (5th Cir. 
19781 583 F.2d 143. 154.l 

Dyna-Med;s reliance on title VIl cases is similarly 
. misplaced. (See, e.g., Shah v, Mt. Zion Homital & 
Medical Ctr. C9th Cir. 198!) 642 F.2d 268. 272; 
DeGrace v. Rumste/d Clst Cir. 19801 614 F.2d 796, 
808: Richenon v. Jones, supra. 551 F.2d 918. 926: 
Pearson v. Western Electric Co,. supra, 42 F.2d 
1150, 1152.l 42 United States Code section 2000e
a!gl of title VII significantly provides: "[T]he court 
may ... order such affirmative action as may be 
appropriate, which may include, but is not limited to, 
.. . or any equitable relief as the court deems 
appropriate." (Italics added.) Several decisions have 
focused on this phrase "any other equitable relier• in 
determining that punitive damages are not awardable, 
for they are traditionally not available iii. equity. (See 
Shah v. Mt. Zion Homital & Medical Ctr .. suera, 642 
F.2d 268, 272.; Miller v. Texas State Bd. of Barber 
Examiners (5th Cir. 1980> 615 F,2d 650. 654; 
Richerson v. Jo11es. supra. 551 F.2d 918, 927.l 
Consequently, these courts have understandably held 
the explicit reference to equitable, and the silence 
with regard to legal, relief suggests the unavailability 
of punitive damages under title vn. In contrast, the 
FERA expressly empowers the Commission to take 
whatever action is necessary to effectuate its policies, 
without an express limitation to equitable relief or 
complete silence as to legal relief. The absence of 
such qualifying Ianguiige *1414 and complete 
silence regarding legal damages in the PEHA further 
dissuades [me] from following the cited federal 
precedent. [FN14] 

FN14 Amicus MMA contends the title VII 
cases are not distinguishable here because of 
the inclusion of the term "equitable" in the 
remedies section of the statute, citing the 
remedy language contained in the Federal 
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Age Discrimination [in] Employment Act 
(ADEA) C29 U.S.C. § 621 et seq.). ~ 
United States Code section 626Cbl 
pertinently provides: "In any action brought 
to enforce this chapter the court shall have 
jurisdiction to grant such legal or equitable 
relief as may be appropriate to effectuate the 
purposes of this chapter, including without 
limitation judgments compelling 
employment, reinstatement or promotion, or 
enforcing the liability for amounts deemed 
to be unpaid minimum wages or unpaid 

. overtime compensation under this section. 
" 

MMA notes that every circuit court which 
has considered the issue of whether the 
ADEA permits the disposition or' punitive 
and pain and suffering damages has held in 
the negative. (See Slatin v. Stanford 
Research lnstitule (4th Cir. 1979) 590 F.2d 
rn Vazauez v. Eastern Air Lines. Inc. Clst 
Cir. 1978) 579 F.2d 107; Dean v. American 
Sec. Ins. Co. (5th Cir. 1977) 559 F.2d 1036; 
Rogers v. Exxon Research & Engineering 
Co. (3d Cir. 1977) 550 F .2d 834; Naton "· 
Bank of CalifOmia (9th Cir. 198 l! 649 F.2d 
lliJ. In deciding pain and suffering or 
punitive damages are not necessary to 
effectuate the purposes of the ADEA, the 
Dean and Rogers v. Exxon cases rely heavily 
on the provision for liquidated damages in 
cases of willful violations of the ADEA. 
(Roge11 v. Eumz supra. al p. 840; Dean v. 
American Sec. Ins. Co .. supra, at p. 1039.) 
After reviewing the legislative history, Dean 
states the sponsor of the bill "held the view 
that O liquidated damages could effectively 
supply the deterrent and punitive damages 
which both criminal penalties and punitive 
damages normally serve. [Fn. omitted.]" 
(Id., at p. 1040.) There is no analogous 
provision specifying the type of damages 
that can be awarded in cases of willful 
violations in the FERA, and thus we do not 
find the ADEA cases controlling. I note that 
although three of the courts (Rogers. supra, 
at [p. 841]; Na1011. s11pra. at p. 699, and 
Slatin. supra. at p. 1296) expressed concern 
that pain and suffering damages would 
negatively impact the conciliation process, 
the court in Vazquez . . mprn, 579 F.2d 107. 
expressly rejected the proposition; 
concluding that a contrary result might be so 

. logically reached (i.e., the employer might 
be less likely to compromise a claim if he 
knows no pain and suffering damages can be 
awarded against him). Cid .. at p. 111.l 

0[T]he FERA provides alternative avenues of relief 
through either the administrative or the judicial 
process. As already explained, both procedures 
commence with the filing of a complaint with the 
Department. (§ 12960.) Under the judicial route, a 
complainant receives a right-to-sue notice and files 
an action iri court. (§ 12965, subd. (b}.) Under the 
administrative route, the Department investigates the 
complaint (§ 12963), · conducts discovery (§ § 
12963.1-12963.5), attempts conciliation(§ 12963.7), 
tiles an accusation with the Commission(§ 12965, 
subd. (a)), and presents the case to the Commission 
(§ 12969). The decision, however, whether to go to 
court does not rest with the claimant. Rather, the 
Department has exclusive jurisdiction over the case 
for 150 days(§ § 12960, 12965, subd. (b)), and must 
give a right-to-sue letter to the claimant if an 
accusation is not issued within the time period before 
the claimant may tile a court action. However, 
although this private right of action under section 
12965, subdivision (b), appem to be contingent upon 
the Department's decision not to prosecute or the 
lapse of ISO days, "[a]s a practical matter ... parties 
who intend to pur11ue their case in court are given 
'right to sue' letters in every case, even *1415 in 
advance of the 150-day limit." ( State Personnel Bd. 
v. Fair Employment & Housi11g Com,, 1111pra. 39 
Cal.3d 422. 433. fn. 11.) Where the Department 
decides to a.diiiini.stratively handle the case, the 
complainant may not pur11ue a civil action. (See 
generally Snipes v. Citv of Bakerefield, supra, 145 
Cal.App.3d 861. 865-868.) In essence, this 
administrative process was designed to be supported 
completely by the Department's own staff of 
investigators, attorneys and other personnel to 
prosecute the alleged violation rather than bestowing 
that responsibility upon a complainant. (See [ State 
Personnel Bd., supra], at p. 432.) In fact, the 
[L]egislature originally provided for only the 
administrative route and later added the judicial 

. avenue of relief, but retained the former apparently to 
highlight its intent the administrative process was 
designed to handle the bulk of the cases and its belief 
the administrative process would operate effectively 
to .eliminate employment discrimination. Indeed, 
"[t]he FEPC has been entrusted with the duty of 
effectuating the declared policy of the state to protect 
and safeguard the rights and opportunities of all 
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persons to seek, obtain and hold employment without 
discrimination." (Northern Invo Hosp: v. Fair Emp. 
P,.actice 0 Com. C1974l 3!1 Ca1.App.3d 14. 25 [112 
Cal.Rotr. 872J.) 

In Commodore Home Svs1ems. Inc. v. Superior 
Court. supra. 32 Cal.3d 21 I. 221. this [) Court held 
compensatory and punitive damages are available to 
persons who "elect" the judicial avenue of relief 
under the PEHA. [FN15) Thus, mi anomaly arises if 
punitive damages are not likewise available within 
the administrative avenue of relief. As Justice 
Richardson pointed out in his dissent in Commodore. 
supra. at pe.ges 222-223. "it would be wholly 
anomalous to allow punitive damages to accusors 
[sic] who have been unsuccessful administratively 
before the comnlission, but to deny such damages to 
those whose claims · have been successfully 
establiabed. The result of any such disparity of 
remedy would be to encourage · [claimants to file 
insufficient or inadequate) complaints with the 
commission · in order to avoid or circumvent 
administrative proceedings in the hope of obtaining 
punitive damages in subsequent civil actions. Such a 
consequence would be contrary to FEHA's policy of 
eliminating employment discrimination through 
administrative 'conference, conciliation, and 
persuasion.' (Gov. Code. § 12963.7, subd. (a).)" 
Moreover, given the substantial volume of 
complaints received by the Department, if it pursued 
only the· strongest cases with the most egregious 
PEHA violations, then ironically claimants with 
weaker cases who could afford to pursue judicial 
action would have access to compensatory and 
exemplary damages while stronger cases heard by the 
Commission would not. A construction permitting 
this would defeat *1416 an underlying purpose for 
administrative relief, · to wit, to provide an 
administrative scheme and forum.for complainants to 
vindicate their employment rights, regard.less of 
economic status. Indeed, public policy prohibiting · 
employment discrimination practices cannot permit 
an individual claimant's. affluence to determine 
whether he/she is entitled to effective relief. Absent 

· the availability of similar relief, it is inevitable that 
equal protection violations will occur. [FN 16] 

FN15 The question whether the Commission 
can award compensatory and punitive 
damages was expressly reserved[.] D ( 
Commodore Home Svslems Inc. 1•. Superior 
Court, supra. 32 Cal.3d 211. [215. 2201: 
State Personnel Bd. v. Fair Employment & 

Housing Com .. supra. 39 Cal.Jd 422. 429. 
434. fu. 12.) 

FN16 The depth of the impact of the 
possibility of disparity in available remedies 
is far greater than initially meets the eye 
with regard to the indigent or less 
sophisticated claimants who cannot mount 
or SUBtain a lengthy civil action. Those 
individuals will be denied an opportunity to 
obtain an award of punitive damages solely 
because of their economic or social 
circumstances. Not only is this distinction 
among claimants irrelevant, but it is contrary 
to the Legislature's intent to eliminate 
employment discrimination, and violates the 
basic principles of equal protection. 
Unfortunately, economic status is often 
strongly correlated to race, sex, and various 
other forms of discrimination prohibited by 
the PEHA. If such victims of employment 
discrimination, often unemployed at the time 
they seek relief, cannot obtain full relief 
through the administrative proceedings 
made available to them, then in essence the 
PEHA will foster discrimination rather than 
eliminate it as judicial relief to this class is 
not economically feasible. The Legislature 
intended to create an expeditious, complete, 
administrative remedy, not an inferior mode 
of relief occasionally available to the 
unfortunate. 

Moreover, if the Commission is prohibited from 
awarding punitive damages while courts are free to 
do so, the underlying purposes of the administrative 
avenue of adjudication ·will be undermined. The 
Commission was created to interpret and implement 
the act and concomitantly to develop expertise in 
employment discrimination practices in California. 
(See § 12935; see generally State Personnel Bd. v. 
Fair Employment & Housing Com., supra. 39 Cal.3d 
422. 432.) By establishing an administrative avenue 
of relief in the Commission with such expertise, the 
PEHA is designed to promote efficient resolution of 
discrimination complaints while removing additional 
pressure from the state's overburdened judicial 
system. In fact, if the Commission was prohibited 
from awarding punitive damages while the courts 
were free to do so, the Deparbnent might forego 
seeking administrative relief, thus delaying any relief 
and embroiling the discriminated person in unwanted 
courtroom proceedings. Further, this liffects the 
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fulfillment of the Department's role in that particular 
case _with regard to conference, condliiltion and 
persuasion efforts to resolve the dispute. [I] believe 
[this] construction· U provides "a reasorili.ble and 
common sense ··interpretation consistent with the 
apparent purpose .and intention of the lawmakers, 
practical rather..tban technical in.nature, and which, 
when -applied;- will result- .in •wise policy rather than 
mischief or absunli.ty." (Hone11 Smimrs Homeowners 
A.rsn.r. 'Ind .v.-:•Board .o(,i-Sripervisors:nsupra. 157 
Cal:Aoo;3drH22.- 1-136. fn. 11; United Business Com. 

-v. Cilv o(San.Dir:go <19791 91 Cal.App.3d .156. 170 
[154 Gal.Rntr. 263],) ' ,, 

~ . : . , ·. 

Further, the· Commission is authorized to interpret 
the FBHA both by regulation (§ 1293?; subd. (a)(!)) 
and a system of precedential opinions *1417 (§ 
12935, eubd.. · (h)). Although. the ultimate 
interpretation _•of ac.-statute -rests with the courts, 
consistent«administrative construction of a statute 
over;many,years, particulai:ly when it originated with 
those charged with:putting the-statutory machinery 
into effect and.enforcing:it, is entitled.-to great weight 
aruLwill be ·-followed unless· clearly erroneous. ~ 
Law StudentsAasn.:v, Pacific Tel. & TeLiCo. 0979) 
24:Cal;3d.458;•49h[I56 Cal.Rptr. 14. 595Pi2d 5921; 
Judson Steel 1Corn. >V. Workers'- Conzp. -Appeals Bd. 
09781··22 Ca!J3d 658,·.-668-·[150· Cal:Rotr"250. 586 
P.2d -564]; De Young v .. Gitv o(San Diego (1983) 147 
Cal.App.3d lL 18'[194 CaLRptr. 7221')-Q.-[I]n 1980, 
the Commisaion· promulgated title 2. California 
Administrative Code section 7286.9, subdivision (c) 
providing: "While normal monetary relief shall 
include relief in the nature -of-back pay, reasonable 
exemplary or compensatory damages ., iµay .. be 
awarded-in-situations involving violations which· are 
particularly deliberate, egregious -or inexcusable." 
Althoug!i. this "regulation was repealed in 1985 as 
setting;forth anincorrect and· misleading.standard, the· 
Comn:iliision held1e :in D.F.E.H.-- · :v. . Ambylou 
EnterJ!ris_es,-fnc_,-, (1982) ·F.ERC. ,Deco No. 82-06),, 
compensatocy.-,and J!Uilitive damages are .~y_ajl_llble. 
under the FEHk(td.,:at p.'8);•-punitive damli.ge§,are· 
deSigned · to· ·.punish ' a wrongdoer ·and· .provide, an 
example to·-deter· others from -similar conduct as- are· 
permiliinble in .a court of Jaw (id.; at p. 13); and the 
avai!abilitY .oft.such damages -is _governed by<Civil 
Code ·,section.· 3294.-.{Jd.;· at· p. -· 13.) In D:F.Eo·H. "V.· 

Fresno Hilton Hotel (1984)F£.H.C. Dec. No. 84-03, 
app[eal)-p~dingQ,-the Commission held· that under 
section '12970, subdivision• (a), it could•:award1both 
compensatory:(id., at.pp. '34-36) and punitive (id., at 
pp. 36-40) damages. The Commission declared: "The 

purpose of awarding punitive damages is to punish or 
D .make an example of respondent, when it [has] 
engaged in, condoned, or ratified conduct which is 
oppressive, fraudulent or malicious. (CiY, Code. •-S 
~· (Id., at p. 37; see also D.F.E.H v. Donald 

- Schrlvef, Inc. (1984) F.E.H.C. Dec. No. •84-07, app. 
pending, declaring the Commission is authOrized .tci 
award punitive damages (td., at [p.] 18) O follow[ing] 
the judicial standard set forth in Civ. Code. § «3294 
(id.rat pp. 18-22).) ' n '· ,. 

Since the Commission first interpreted ~ 
12970, subdivision (a) in 1980, the Legislature has 
amended the FBHA on numerous occasions without 
addressing the language in dispute regarding the 
Commission's authority to award . appropriate 
effective relief.." [W]here the Legislature has failed to 
modify the statute -so as to require an interpretation 
contrary to the regullition; that fact -may ·be 
corisidered to be an · indication that the ruling was 
consistent with the Legislature's ~intent." ('Action 
Trailer Sales, Inc. y, State Bd, qfEgygljzation(l975l 
54i Cal~App.3d -125. 133-13[4] H261Cal£ntr:'3391: 
see•a!so Coca-Cola Co. v. State Bd; qfEgualization 
Cl945i:iZ5 CaL2d 918, 922 [156;P.2d•ll) *1418" -

"•i . ·' 

Dyna-Med relies upon -a bill introduced but not 
enacted by. the Le~ in 1976 (Assem. Bill No. 
3124) (2 Assem..Final Hist. (1975-1976 Reg.-Sess;) 
p. 1658) which would.have expressly-authorized the 
Commission- to award ·damages • in · employment 
discrimination cases in an amount 'not to exceed 
$500, · [FNl,7] [Dyna-Med's] reliance 'on proposed, 
but unpassed legislation is misplaced. · (National 
Eli:vqtor: Services, Inc. --Y· Department; of Industrial 
Relations 0982) .136 Cal.APP.3d-13l. -141 UM 
Ca1.Rntr; 1651; Miles v. Workers' Comp .. APPeals Bd. 
0977l 67 Ca!.AAA.3d 243. •248.-fn. 4 [136.CaLRntr. 
~.Sacramento Newmaper Guild v.-:Sacramento 
County..Bd. ·ofSuprs, {1968) 263 eBl.App.2d· 41; 58 
[69,CliLRptr.-4801; see United States y. Wise 0962) 
370 US. 4QS. 411 f8 L.Ed.2d 590, 594-595.· 82 S:Ct. 
~ -

FNl 7 The Legislature attempted in 1983-
1984 to amend section 12970, subdivision 
(a) to specifically authorize compensatory 
and punitive damages as ·"declaratory of 
existing law" in Senate .. ailJ No. 2012; 
however, this language was removed before· 
its enactment (Stats. 1984, ch.1754, § 3, p. 

- -

6406.) 
During the 1981-1982 legislative session, 
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the Legislature twice declined to enact 
statutes which would have prohibited the 
Commission from awarding punitive 
damages in Senate Bill No. 516 and 
Assembly Bill No. 879. · 

Dyna-Med next argues the express authorization in 
seCtion 12987, subdivision (2) for the Commission to 
award actual and punitive damages up to $1,000 in 
housing discrimination cases and the omission of a 
similar provision in the employment discrimination 
provisions of the FEHA, suggests the Legislature did 
not intend punitive damages be available to remedy 
discriminatory employment practices. It further notes 
this distinction exists between the federal fair housing 
and fair employment statutes causing the courts to 
hold a specific punitive damage provision in the 
former implies punitive damages are not available 
under the employment provisions. (See tit. VIII of the 
Civil Rights Act, 42 U.S.C. § 3612!c), relating to fair 
housing which specifically permits recovery up to 
$1,000 in punitive damages in comparison to the 
absence of any corresponding authorization for 
punitive damages in tit. VII; see, e.g., Richerson '" 
Jones. sW,ra. 551 F.2d 918. 927-928.l Accordingly, it 
contends that had the Legisiature intended to 
empower the Commission . to award punitive 
damages, it would have O so [provided as] it had 0 in 
parallel legislation. Again, [I am] unpersuaded. 

In 1959, when the FEPA was enacted, the 
Legislature also enacted the Hawkins Act (former 
Health & Saf. Code, § 35700 et seq., enacted by 
Stats. 1959, ch. 1681,. § 1, p. 4074), prohibiting 
housing discrimination [in publicly assisted housing], 
and the Unruh Civil Rights Act (enacted by Stats. 

.1959, ch. 1866, § § 1-4, p. 4424; Civ. Code. § 51 et 
seq.), prohibiting discrimination in business 
establishments. · In 1963, the Hawkins Act was 
repfaced by the Rumford Fair Housing Act (former 
Health & Saf. Code, § 35700 et seq., enacted by 
Stats. 1963, ch. 1853, § § 1-2, p. 3823). The 
Hawkins Act originally permitted complainants to 
sue for the award of damages of not *1419 less than 
$500. (Fonner Health. & Saf. Code, § 35730.) 
However, in 1963 when the Hawkins Act was 
replaced by the Rumford Act (Stats.· 1963, ch. 1853, 
§ 2, p. 3823 et seq.), the Commission was 
empowered to order a violator to pay damages (not · 
exceeding $500) if the Commission determined 
certain other delineated remedies were not available 
(id., at pp. 3828-3829). In 1975, the maximum 
damage award was increa.sed to $1,000. (Stats. 1975, 

ch. 280, § 1, p. 701.) In 1977, the Commission was 
authorized to order such aCtion by a violator as 
deemed appropriate to serve the law, including, but 
not limited to the sale or rental of the same or similar 
housing, the prov181on of nondiscriminatory 
purchase, rental and financing terms, and " [ t]he . 
payment of actual and punitive damages" not 
exceeding $1,000 (Stats. 1977, ch. 1187, § 10, p. 
3893; ch. 1188, § 13.1, pp. 3905-3906). Essentially, 
this statutory scheme was then carried into the FERA 
when the employment and housing statutory schemes 
were combined. · 

As the foregoing history illustrates, although both 
the housing and employment discrimination statutes 
are now contained within a single act, the FERA, 
they followed different legislative routes of treatment 
resulting in totally separate, original enactments. The 
Legislature has consistently placed limitations on 
remedies available in the housing. context while at ·the 
same time granting the Commission broad discretion 
to fashion appropriate awards in the employment 
context Consequently, because the limitation on 
recovery within the housing context in section 12987, 
subdivision (2) expressly notes punitive damages 
only to limit the availability of such damages, the 
absence of any express reference to such damages in 
section 12970, subdivision (a) within ihe employment 
context should not be construed as a lack of 
authority, but rather a lack of statutory limitation on 
such damage&. 

Further, [this] construction of the FERA coincides 
with public policy. The public commitment to 
eliminate discrimination as explicitly set forth in 
section 12920 and characterized as a civil right in 
seCtion 12921, is constitutionally guaranteed by 
article L section 8 of the California Constitution. 
SeCtion · 8 provides: "A person may not be 
disqualified from entering or pursuing a business, · 
profession, vocation, or employment becaiise of sex, 
race, creed, color, or national or ethnic origin." "The 
right to work and the concomitant opportunity to 
achieve economic security and stability are essential 
to the pursuit of life, liberty and happiness." (Sail'er 
Inn [. Inc.] v. Kiri!)! !1971 l 5 Cal.3d 1. 17 W 
Cal.Rptr. 329. 485 P.2d 529. 46 A:L.R.3d 3511.) 

Dyna-Med next contends the absence of procedural 
safeguards existing within the judicial system 
requires a conclusion punitive damages not be 
available in administrative proceedings. [I] recognize 
there may be differences in general procedure, rules 

Copr. © Bancroft-Whitney and West Group 1998 

569 



43 Cal.3d 1379 . . Page 28 
43 Cal.3d 1379, 743 P.2d 1323, 241 Cal.Rptr. 67, 46 Fair Bmpl.Prac.Cas. (BNA) 1143, 44 Bmpl. Prac. Dec. P 37,503 

(Cite as: 43 Cal.3d 1379) 

of evidence, discovery, etc. However, the 
Commission is expressly pennitted to award punitive 
damages in housing *1420 discrimination cases. 
Moreover, both the Administrative Procedure Act 
(APA)(§ 11500 et seq.) and Code of Civil Procedure 
section 1094.5 provide procedural protections to 
insure due process concerns are satisfied. [] ([See] 
American National Ins. Co. v. Fair Enmlovment & 
Housing Com,, supra. 32 Cal.3d 603. 607 [substantial 
evidence review by superior court]; (see also] State 
Pe11onnel Bd. y, Fair Emn/opment & Housing Com .. 
supra. 39 Caj.3d 422. 433. and Kerrigan v. Fair 
Employment Practice Com. (19791 91 Cal.App.3d 43. 
21. [154 Cal.Rntr. 291 0 [independent judgment 
review] [].)In any event, "(Commission] hearings are 
always full evidentiary proceedings governed by the 
California rules of evidence ·and conducted in 
accordance with the California Administrative 
Procedure Act. (§ § 11500 et seq., 12972.) A record 
is preserved to facilitate judicial review, and the 
[Commission] is required to issue a decision setting 
forth findings of fact and conclusions of law in every 
contested case.(§§ 11517, subd. (b), 11518.) Cross
examination is, of course, permitted. ... " ( State 
Personnel Bd. v. Fair Emplovmem & Housing Com .. 
supra. 39 Cal.3d 422. 433.) 

Finally, Dyna-Med direly predicts g1vmg the 
Commission authority to award punitive damages 
will open a Pandora's Box concerning the authority of 
administrative agencies generally to award punitive 
damages. However, although many administrative 
agencies are governed by the AP A, it is the FEHA, 
not the APA, which gives the Commission the 
authority to order "such action ... as, in the judgment 
of the commission [,] will effectuate the purposes" of 
the FERA (§ 12970, subd. (a)). If the Legislature 
gives an agency responsibility to protect the public 
and authorizes it to take the appropriate steps 
necessary to carry out the purposes of an act it 
enforces, then such an agency should be authorized· to 
determine claims for punitive damages. Whether 

. other administrative agencies have, or will be given, 
such authorization· can only be determined upon a 
review of those agericies own statutory authority, a 
review not necessary to this appeal. "1421 

Cal.,1987. 

Dyna-Med, Inc. v. Fair Employment and Housing 

Com'n 

END OF DOCUMENT 
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TOPANGA ASSOCIATION FOR A SCENIC 
COMMUNITY, Plaintiff and Appellant, 

v. 
COUNTY OF LOS ANGELES et al., Defendants and 
. Respondents; JAMES WARREN BASSLER 

et al., Real Parties in Interest and Respondents 
L.A. No. 30139. 

Supreme Court of California 

May 17, 1974. 
SUMMARY 

In administrative mandamus proceedings, the trial 
court refused to disturb a variance granted by a 
county agency permitting a mobile home park on 
about 28 acres of an area zoned for light agriculture 
and single family residences. (Superior Court of Los 
Angeles County, No. C-7268, Robert A. Wenke, 

. Judge.) 

The Supreme Court reversed and remanded the 
cause to the trial court with directions to issue a writ 
of mandamus requiring the county board of 
supervisors to vacate the order awarding a variance. 
The trial court was also directed to grant any further, 

·appropriate retie£ It was expressly held .that 
regardless of the terms of a local zoning ordinance, 
the governing administrative agency, in adjudicating 
an application for a variance, must make findinga 
such as will enable the parties to determine whether 
and on what basis they should seek review and, in the 
event of review, to apprise the court of the basis of 
the agency's action. Also, it was held that as a 
prerequisite to sustaining a variance, the court must 
determine that substantial evidence supports the 
agency's findings and that they support the agency's 
decision. It was pointed .out that Gov. Code. § 

65906, outlining the circumstances under which a 
variance may be properly granted, emphasizes 
disparities between properties, rather than the 
treatment of the subject property's characteristics in 
the abstract. The court noted that the agency's report · 
focussed almost exclusively on the qualities of the 
subject property and failed to provide comparative 
information on the surrounding properties, with the 
result that the agency's summary of· "factual *507 
data," on which its decision apparently rested, did not 
include facts sufficient to satisfy the Government 
Code provision. 

Page 1 

In Bank. (Opinion by Tobriner, J., expressing the 
1manimous view of the court.) · 

HEADNOTES 

Classified to California Digest of Official Reports 

(!)Zoning and Planning§ 4-Variances-Findinga. 
Regardless of whether the local :zoning ordinance 
commands that the variance board set forth findinga, · 
that body must render findinga sufficient both to 
enable the parties to determine whether and on wb,at 
basis they should seek review and, in the event of 
review, to apprise a reviewing court of the basis of 
the board's action. 

(l) l.oning and Planning § 4-Variances-Judicial 
Review. 
Before sustaining a :zoning variance, a reviewing 
court must scrutinize the record and determine 
whether substantial evidence supports the 
administrative agency's 'findinga and whether these 
findinga support the agency's decision. And in 
making these determinations, the reviewing court 
must resolve reasonable doubts in favor of the 
administrative findings and decision. · 

Q) l.oning and Planning § 4-Variances-
Administrative Mandamus. 
Code Civ. Proc .. § 1094.5. governing judicial 
review of administrative agencies' adjudicatory 
decisions by mandamus, applies to the review of 
zoning variances awarded. by bodies such as the I.Os 
Angeles County Regional Planning Commission. 

@ Administrative . Law . § 139...;Administrative 
Mandamus-Court's Duties. 
Code Cjv. Proc .. § 1094.5, relating to administrative 

mandamus, contemplates that, at a minimum, the 
reviewing court must determine both whether 
substantial evidence supports tlie administrative 
agency's findings · and whether the findinga . support 
the agency's decision. 

~ Administrative Law § . 143-Administrative 
Mandamus-Record of Administrative Proceeding. 
Implicit in Code Civ. Proc .. § 1094.5, relating to 

administrative mandamus, is a requirement that the 
administrative agency which renders the challenged 
decision set forth findings *508 to bridge the 
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analytic gap between the raw evidence and the 
ultimate decision or order. 

[See Cal.Jnr.2d, Zoning, § 209; Am.Jur., Zoning 
(!st ed § 225).] 

(fil Zoning and Planning § 4--Findings--Contents. 
Although a zoning variance board's findings need 

not be stated with the formality required in judicial 
proceedings, they must expose the board's mode of 
analysis to an extent sufficient to enable the parties to 
determine whether and on whnt basis they should 
seek review and, in the event of review, to apprise a 
reviewing colirt of the basis for the board's action. 
(Not approving the language in Kappada/1/ v. Alcan 
Pacjfic Co. 0963) 222 Cal.App.2d 626. 639 ill 
Ca!.Rptr. 354l;Ames v. City o(Pasadrma (1959) 167 
Cal.App.2d 510. 516 [334 P.2d 6531, which endorses 
the practice of setting forth findings solely in the 
language of the applicable legislation.) 

(1) Zoning and Planning § 4--Granting of Variance 
as Quasi-judicial Administrative Function. 
Although the adoption· of zoning regulations is a 

legislative function, the granting of variances is a 
quasi-judicial, administrative function. 

(fil Zoning and Planning § 6(1)--Contractual Nature 
of Zoning Scheme. 
A zoning scheme is similar in some respects to a 
contract; each party foregoes rights to use its land as 
it wishes in return for the assurance that the use of 
neighboring property will be similarly restricted. The 
rationale is that such mutual restriction can enhance 
total community welfare. 

(2) Zoning and Planning§ 4-Variances--Need for 
Compliance With All Legislative Requirements. 
Inasmuch as a zoning variance may be sustained 
only if all applicable legislative requirements have 
been satisfied, the question whether a particular 
variance which·had been granted by a county agency 
conformed to the criteria .set forth in an applicable 
county ordinance became immaterial in the Supreme 
Court's administrative mandamus review of the 
variance once that court had concluded that the 
criteria set forth in Gov. Code. § 65906; for the 
granting of a variance bad not been met. 

(lQ) Zoning and Planning § 4--Variances--Statutory 
Criteria. 
Goy. Code. § 65906, setting forth criteria for the 
granting of a zoning variance, emphasizes dispari~es 
between properties, not treatment of the subject 
property's *509. characteristics in the abstract, and 

Page2 

contemplates that, at best, only a small fraction of 
any one zone can qualify for a variance. 

(ll) Zoning and Planning § 4-Variances-
Applicant's Burdenll. · 
Speculation about land neighboring on land for 

which a zoning variance is sought will not support 
the award of a variance. The party seeking the 
variance must shoulder the burden of demonstrating 
to the applicable agency that the subject property 
satisfies the requirements for. the variance sought. 
Neither the agency nor the reviewing court may 
assume without evidentiarY basis that the character of 
neighboring property is different from that of the 
property for which the variance is sought. 

(ll) Lining and Planning § 4-Limitations on 
Granting of Variances. 
Radical alteration of the nature of an entire zone is a 

proper subject for legislation but not for piecemeal 
adjudication by an administrative agency through the 

· granting of variances for large parcels. 

(ll) Zoning and Planning § 4-Prohibition of 
variance Granting nspecial Privilege. ft 
In the absence of an affirmative showing that a 

particular parcel in a certain zone differed 
substantially and in relevant aspects from other 
parcels therein, a variance granted with respect to that 
parcel amounted to the kind of "special privilege" 
explicitly prohibited by Gov. Code. § 65906, 
establishing criteria for granting variances. 

COUNSEL 

Amdur, Bryson, Caplan & Morton and David L. 
Caplan for Plaintiff and Appellant. 

John D. Maharg, County Counse~ Joe Ben Hudgens, 
John W. Whitsett .and David H. Breier, Deputy 
County Counsel, for Defendants and Respondents. 

Arnold I. Provisor for Real Parties in Interest. 

TOBRINER, J. 

' We examine, in ibis case; aspects of the functions 
served by administrative agencies in the granting of 
zoning variances and . of courts in reviewing these 
proceedings by means of administrative mandamus. 
We *510 conclude that variance boards like the ones 
involved in the present case must render findings to 
support their ultimate rulings. We also conclude that · 
when called upon to scrutinize a grant of a variance, a 
reviewing court must determine whether substantial 
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evidence supports the findings of the administrative 
board and whether the findings support the board's 
action. [FN 1] We determine in the present case that 
the last of these requisites has not been fulfilled. 

FNI We recently held in Strumskv v. San 
· Diego Cormtv Employees Retirement 

Association (1974) 11 Cal.3d 28 [ill 
Cal.Rotr. 805. 520 P.2d 291. that if the order 
or decision of a local administrative agency 
substantially affects a "fundamental vested 
right," a court to which a petition for a writ 
of mandamus has been· addressed upon the 
ground that the evidence does not support 
the findings must exercise its independent 
judgment in reviewing the evidence and 
must find abuse of discretion if the weight of . 
the evidence fails to support the findings. 
Petitioner does not suggest, nor· do we find, 
that the present case touches upon any 
fundamental vested right. (See generally 
Bixby v. Pierno ll 97 ll 4 Cal.3d 130. 144-
ill [93 Cnl.Rptr. 234. 481 P.2d 2421; 
Temescaf Water Co. \/. Dem. Public Works 
(1955) 44 Cal.2d 90. 103 [280 P.2d ll.) 

The parties in this action dispute the future of 
approximately 28 acres in ·ropanga Canyon located 
in the Santa Barbara Mountains region of Los 
Angeles County. A county ordinance zones. the 
property for light agriculture and single family 
residences; [FN2] it aiso prescribes a one-acre 
minimum lot size. Upon recorrunendation of its 
zoning board and despite the opposition of appellant
petitioner - an incorporated nonprofit organization 
composed of taxpayers and owners of real property in 
the canyon - . the Los Angeles County Regional 
Planning Commission granted to the Topanga 
Canyon Investment Company a variance to establish 
a 93-space mobile home park on this acreage. [FN3] 
Petitioner appealed without success to the county 
board of supervisors, thereby exhausting its . 
administrative re.medics. Petitioner then sought relief 
by means of administrative mandamus, again 
unsuccessfully, in Los Angeles County Superior 
Court and the Court of Appeal for the Second 
District 

FN2 Los Angeles County Zoning Ordinance 
No. 7276. 

FN3 Originally the real party in interest, the 
Topanga Canyon Investment Company has 
been replaced by a group of successoral real 
parties in interest. We focus our analysis on 
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the building plans of the origin& real party 
in interest since it was upon the basis of 
these plans that the zoning authorities 
granted the variance challenged by 
petitioner. 

In reviewing the denial of mandamus below, we first 
consider the proper role of agency and reviewing 
court with respect to the grant of variances. We then 
apply the proper standard of review to the facts of the 
case in order to determine whether we should sustain 
the action of the Los Angeles County Regional 
Planning Commission. •su 

1. An administrative grant of a variance must be 
accompanied by administrative 

findings. A court reviewing that grant must determine 
wlu!ther aubstantial 

evidence supports the .findings and whether the 
findings support the conclusion 

that all applicable legislative requirements for a 
variance have been 

satisfied. 
A comprehensive zoning plan could affect owners of 
some parcels. unfairly if no means were provided to 
permit flexibility. Accordingly, in an effort to achieve 
substantial parity and perhaps also in order to insulate 
zoning schemes from constitutional attack, [FN4] our 
Legislature laid a foundation for the granting of 
variances. Enacted in 1965, section 65906 of the 
Government Code establishes criteria for these 
grants; it provides: "Variances from the terms of the 
zoning ordinance shall be granted only when, 
because of special circumstances applicable to the 
property, including size, shape, topography, location 
or surroundings, the strict application of the zoning 
ordinance deprives such property of privileges 

· enjoyed by other property in the vicinity and under 
identical zoning classification ~ ] Any Variance 
granted shall be subject to such conditions as will 
assure that the adjustment thereby authorized shall 
not . constitute a grant of special privileges 
inconsistent with the limitations upon. other 
properties in the vicinity and ·zone in which such 
property is situated." [FN5] 

FN4 ·I ·Appendix to Journal. of the Senate 
(1970 Reg. Sess.) Final Report of the Joint 
Committee on Open Space Land (1970) 
pages 94-95; . Bowden, Article xvm -
Opening the Doo~ w Open Space Control 
(1970) 1 Pacific L.J. 461, 506. See Metcalf' 
v. Counfy of Los Angeles 09441 24 Cal.2d 
267. 270-271 [148 P.2d 6451: Gaylord, 
Zoning: Variances, Exceptions and 
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Conditional Use Permits in California 
(1958) 5 U.C.L.A. L.Rev. 179; Comment, 
The General Welfare, Welfare Economics, 
and Z.Oning . Variances (1965) 38 
So.Cal.L.Rev. 548, 573. See generally Note, 
Adminjstratil'c Discretion in Zoning (1969) 
82 Harv.L.Rcv. 668. 671. The primary 
constitutional concern is that as applied to a 
particular land parcel, a zoning regulation 
might constitute a compensable "taking" of 
property. 

FN5 A third paragraph added to section 
65906 declares: "A variance shall not be 
granted for a parcel of property which 
authorizes a use or activity which is not · 
otherwi&e expressly authorized by the zone 
regulation governing the parcel of property." 
This paragraph serves to preclude "use" 
variances, but apparently does not prohibit 
so-called "bulk" variances, those which 
prescribe setbacks, building heights, and the 
like. The paragraph became effective on 
November 23, 1970, 19 days after the Los 
Angeles County Regional Planning 
Commission granted the variance here at 
issue. Petitioner does not contend that the 
paragraph is applicable to the present case. 

Applicable to all zoning jurisdictions except 
chartered cities (Gov. Code, § 65803), section 65906 
may be supplemented by harmonious local 
legislation. [FN6] We note that Los Angeles County 
has enacted an ordinance which, *512 if harmonious 
with section 65906. would · govern the Topanga 
Canyon property here. under consideration. Los 
Angeles County's Zoning Ordinance No. 1494, 
section 522, provides: [FN7] "An exception 
[variance] may ... be granted where there are practical 
difficulties or unnecessary hardships in the way of 
carrying out the strict letter of the ordinance, and in 
the granting of such exception the spirit of the 
ordinance will be observed, public safety secured, 
and substantial justice done." 

FN6 . Government Code section 65800 
declares that the code chapter of which 
section 65906 is a part is intended to provide 
minimum limitations within which counties 
and cities can exercise maximum control 
over local zoning matters. Article XI. 
section 11 of the California Constitution 
declares that "[a]ny county, city, town, or 
township may make and enforce within its 
limits all such local, police, sanitary and 

Page4 

other regulations as are not in conflict with 
general laws." · 

FN7 This section recently was repealed but 
was in force when the. zoning agencies 
rendered their decisions in the present case. 
For purposes of more succinct presentation, 
we refer in text to the section in the present 
tense. 

Both state and local Jaws thus were designed to 
establish requirements which had to be satisfied 
before the Topanga Canyon Investment Company 
should have been granted its variance. Although·the 
cases have held that substantial evidence must 
support the award of a variance in order to insure that 
such legislative requirements have been satisfied 
[FN8] (see, e.g., Siller v. Board ofSupervjsors O 962) 
58 Cal.2d 479, 482 [25 Ca).Rntr. 73. 375 P.2d 411; 
Bradbeer v. England <1951) 104 Cal.Ann.2d 704. 
1JJl [232 P.2d 3081), they have failed to clarify 
whether the administrative agency must always set 
forth findings and have not illuminated the proper 
relationship between the evidence, findings, and 
ultimate agency action. [FN9] · 

FN8 The rule stated finds its source in 
authorities holdfug that all adjudicatory 
determinations of local agencies are entitled 
to no more than substantial evidence review. 
As indicated above (fn. I, ante) those 
authorities no longer state the ·Jaw with 
respect to adjudicatory determinations of 
such agencies which affect fundamental 
vested rigbts. Since no such right is involved 
in this case, however, the substantial 
evidence standard remains applicable. We 
note by way of caution, however, that 
merely because a case is said to involve a 
"variance" does not necessarily dictate a 
conclusion that no fundamental vested right 
is involved. The term "variance" is 
sometimes ·used, for example, to refer to 
permits for nonconforming uses which 
predate a zoning scheme. (See Hagman, 
Larson, & Martin, Cal. Zoning Practice 
(Cont. Ed. Bar) pp. 383-384.) 

FN9 For descriptions of the history of 
judicial action in this state with respect to 
zoning variance grants, see Bowden, Article 
XV111 - Opening the Door to Open Space 
Control (1970) 1 Pacific L.J. 461, 507-509; 
1 Appendix. to Journal of the Senate (1970 
Reg.· Sess.) Final Report of the Joint 
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Committee on Open Space' Land (1970) 
pages 95•98; · Hagman, Larson;& Martin, 
Cal. Zoning Practice, supra, pages 287-291. 

One of the first decisions to =~emphasize the 
importance of judicial scrutiny of the record in order 
to determine whether substaritial ·evidence supported 
administrative-findings that the: property .in·question 
met the:ilegislative variance requirements: was .that 
penned 1by Justice Molinari in *513 Cow Hollo"Mi 
Improvement Club v. Board of PennitAppeals (1966) 
245 Cal~ 160 [53 Cnl.Rptr. 61 OJ. Less -th!m 
one year later,.we followed the approach .oftliat case 
in Broadwav, Laguna etc. Assn. v. Board off>enn4 
Appeals C1967l:66 Cal.2d r"/67 [59 Cal.Rptr. 146, 427 
P.2d.8101. and ordered that·a;zoning·board's grant of 
a variance be set aside because ·the party. seeking the 
·variance had· failed to: adduee suffici_ent evidence to 
support · adrilinistriltive :.findings that the evidence. 
satisfied the requisites for a .variance set forth in the: 
same San Francisco ordinance/ 

·-·:·: : ,, ... •• i.: : ~ . • • . . ' . .i':'.' .. 

Un~ly; however;» the ·impact of these 
opinion&: ·remained uncertain. The San· ·Francisco 
ordinance applicable in. Cow Hollow and 'BroadWay . . 
explicitly required the zoning board to ·specify : its· 
subsidim:y · findings and ultimate eoncl usions; this 
circumstance raised the · question whether a . court 
should require findings and examine their sufficiency 
in a case in which the npplicable local legislation did 
not explicitly: command the: administrative body to: set 
forth· firidings. · Indeed language in Broadway 
intimated ithaf such a case was ·distinguishable. : ( 
Broadway, ·Laguna etc. ·Assn. v. Board of'Perm'it 
Appeals, supra, at pp. 772-773. See also Stoddard-y. 
&Jelman f1970> 4 Cal.App.3d 544. 549.[84 CaLRntr. 
~. ·Cf.' Friends .. of; Mammoth v. Board ; o( 
Supervjsors;{l972):8,:Cal:3d 24r"/. 270 [104 Cal.Rntr. 
761. 502•P:2d· ·1049]:1\Further, neitber:cCow Hollow 
nor·Broadwa)i''coiifrorited· Government ·Code ·section 
~' Since· both' cases corii:emed. if .chartered city. 
[FNlO] There. thus also remained· uncertliigty with 
respect to cases 'involving zoning. jllrisdictions other 
than chartered cities. . r . 

:·::!: FNlO See page 5ll; ante. 

Nevertheless,· -.jn:.u an op1ruon' subsequent to 
BroadWay; Hamilton .v, Board ofSimeryiSors (1969) 
269 CatAnp:2d 64 [75 CaLRptr. 1061. a Court«if 
Appealset aside .. the grant of a variance by a.planning 
commission wl.der'circumstances different frOm those 

. in Broadway and Cow Hollow. The zoning 
jurisdiction involved in that controversy was a 
county, not a chartered.•city, and the court's opinion 
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did not suggest that any applicable ordinance 
required administrative findings. Deeming 
Government Code section 65906 "concededly 
controlling," ( HamUton v. Board of Supervisors, 
.yupra. at p. 67), the court undertook the task of 
squaring the findings announced by .the commission 
with ·the commission's grant of. the . variance and . 
concluded that the findings were insufficient ·to 
sUstain the variance. 

(i) Consistent with the reasoning underl}?ng :these 
casesi!W~ hold that *514 regardless of wile~ the 
local. ordinance commends that the variance .board set 
forth findings, [FNl 1] that body must render findings 
sufficient both to enable the parties to determine 
whether and on what basis they should seek review 
and, in the event of review, to apprise a, reviewing 
court of the ,basis for the board's actioil. {2} We hold 
further that a reviewing court, before sustaining tlie 
grant of a variance, must scrutiniZe-;the record· and 
detemllne whether substantial evidence supports the 
administrative agency's findings and ·whether these 
findings support the agency's decision. ·In' making 
these . determinations; the . reviewing.: . court must 
resolve reasonable doubts in .•.favor .of the 
administrative findings and decision: · · 

.. ,· 

FNll We note. the appai'ent applicability of 
section 639 of the Los Angeles County 
ZOning Ordinance which:was in effect at the 
time respondent granted the variance. That 
section provided: . "After a hearing by a 
·zoning board the said zoning·cbolird shall 
report to the commission its :findings and 
recommend the ·action which ·it -concludes 
the commission should tlike." AB explained 
in .text,. however, we test our ruling upon 
Code.of Civil Procedure section1094.5. 

Our analysis begins with. consideration of.Code of 
Civil Procedure section 1094.5, .the· state's 
administrative mandeinus provision. w,hich 0structures 
the procedure for judicial review of• adjudicatory 
decisions rendered by -administrative agencies. Q) 
Without doubt, this provision applies to the review of 
variances awarded by bodies such as the Los Angeles 
Countys · zoning agencies that patticipa~ in the 
present 'case. [FN12) Ci) . Section. 1094:5 clearly 
contemplates that at minimum, the revieWing court 
must determine both whether sUbstantial .. evidence 
supports the administrative *515 ""agem:}"s findings 
and ·whether the · findings· support .the -:·agency's 
decision. Subdivision (b) of section 1094.5 .prescribes 
that when -petitioned for a · writ : of, mandamus, a 
court's inquiry should extend, among other issues, to 
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whether "there was any prejudicial abuse of 
discretion." Subdivision (b) then defines "abuse of 
discretion" to include instances in which the 
administrative order or decision "is not supported by 
the findings, or the findings are not supported by the 
evidence." (Italics added.) Subdivision (c) declares 
that "in all ... cases" (italics added) other than those 
in which the reviewing court is authorized by Jaw to 
judge the evidence independently, [FNJ 3] "abuse of 
discretion is established if the court determines that 
the findings are not supported by substantial evidence 
in the light of the whole record." (See Zokessian v. 
City o(Sausalito 0972l 28 Cal.App.Jc! 794. 798 [ill 
Cal.Rntr. 1051 .l . 

FN12 Allen v. Humboldt Countv Board of 
Superyiso1:~ C1963 l 220 Cal.App.2d 877. 882 
[34 Cal.Rptr. 2321. See also Siller v. Board 
gf Supen•isors Cl 962) 58 Cal.2d 479. 481 
[25 Cal.Rptr. 73. 375 P.2d 411. The 
California Judicial Council's report reflects a 
clear desire that section I 094.5 apply to all 
agencies, regardless of whether they are 
subject to the Administrative Procedure Act 
and regardless of their state or local 
character. (See Judicial Council of Cal., 10th 
Biennial Rep. (1944) pp. 26, 45. See also 
Temesca/ Water Co. 1'. Dept. Public Workr 
(19551 44 Cal.2d 90. 101 [280 P.2d 11: 
Deering, Cal. Administrative Mandamus 
(1966) p. 7.) "In the absence of compelling 
language in [a] statute to the contrary, it will 
be assumed that the Legislature adopted the 
proposed legislation with the intent and 
meaning expressed by the council in its 
report." (Holireiter v. GarrLrn11 C1947l 81 
Cal.App.2d 384. 397 [184 P.2d 3231.l 
Section 1094.5 makes administrative 
mandamus available for review of "any final 
administrative order or decision made as the 
result of a proceeding in which by law a 
hearing is required to be given, evidence is 
required to be taken and discretion in the 
determination of facts is vested in the 
inferior tribunal, corporation, board or 
officer." (Italics added.) Government Code 
section 65901 satisfies these requisites with 
respect to variances granted by jurisdictions 
other than chartered cities such as Los 
Angeles County's zoning agencies. Section 
~ provides, in part: "The board of 
zoning adjustme11t or zoning administrator 
shall hear and decide applications for 
conditional uses or other permits when the 
zoning ordinance provides therefor and 
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establishes criteria for detennining such 
matters, and applications for variances from 
the terms of the zoning ordinance." 

FN13 See footnote 1, supra. 

(2.) We further conclude that implicit in section 
lQ2.4d is a requirement that the agency which 
renders the challenged decision must set forth 
findings to bridge the analytic gap between the mw 
evidence and ultimate decision or ·order. If the 
Legislature had desired otherwise, it could have 
declared as a possible basis for issuirig mandamus the 
absence of substantial evidence to support the 
administrative agency's action. By focusing, instead, 
upon the relationships between evidence and findings 
and between findings and ultimate action, the 
Legislature sought to direct the reviewing court's 
attention to the analytic ·route the admiilistrative 
agency traveled from evidence to action. In so doing, 
we believe that the Legislature must have 
contCmplated that the agency would reveal this route. 
Reference, in section 1094.5. to the reviewing court's 
duty to compare the evidence and ultimate decision 
to "the findings" (italics added) we believe leaves no 
room for the conclusion that the· Legislature would 
have been content to have a reviewing court 
speculate as to the administrative agency's basis for 
decision. · 

Our ruling in this regard finds support in persuasive 
policy considerations. (See generally 2 Davis, 
Administrative Law Treatise (1958) § 16.05, pp. 
444- 449; Forkosch, A Treatise on Administrative 
Law (1956) § 253, pp. 458-464.) According to 
Professor Kenneth Culp Davis, the requirement that 
administrative· agencies set forth findings to support 
their adjudicatory decisions sterns primarily from 
judge-made Jaw (see, e.g., Ziekv y, Town Plan and · 
Zon. Com'n of Town ofB/oomfield 0963) 151 Conn. 
265 !196 A.2d 7581; Stoll v Gulf Oil Coro. 0958) 79 
Ohio L.Abs. · 145 !155 N.B.2d 83]). and is 
"remarkably uniform in both federal and state *516 
courts." As stated by the United States Supreme 
Court, the "accepted ideal ... is that 'the orderly 
functioning of the process of review requires that the 
grounds upon which the administrative agency acted 
be clearly disclosed and adequately sustained.' 
(S.E.C. v. Chenm Coro. C1943l 318 U.S. 80. 94.l" (2 
Davis, supra, § 16.01, pp. 435-436. See also 
Saginaw Broadcasting Co. v. Federal C. Com'n 
0938) 96 F.2d 554. 559 [68 Aon.D.C. 2821.l 

Among other functions, a findings requirement 
serves to conduce the administrative body to draw 
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legally relevant ·sub-conclusions supportive of its 
ultimate decision; the intended effect is to facilitate 
orderly analysis and minimize the likelihood that the 
agency will randomly leap from evidence to 
conclusions. (See 2· Cooper, State Administrative 
Law (1965) pp. 467-468; Feller, Prospectus for the 
Further Study of Federal Administrative Law (1938) 
47 Yale L.J. 647, 666. Cf. Comment, Judicial 
Control Over Zoning Boards of Appeal: Suggestions 
for Reform (1965) 12 U.C.L.A. L.Rev. 937, 952.) 
[FN14) In addition, findings enable the reviewing 
court to trace and examine the agency's mode of 
analysis. (See Cali(ornia Motor Transnort Co. 11. 

Public Utilities Com. fl 9631 59 Cal.2d '.!70. 274 ral! 
Cal.Rntr. 868. 379 P.2d 324]; Swars v. Co1111cil of 
Citv of Vallejo 0949) 33 Cal.2d 867. 871 (206 P.2d 
355).l 

FN14 Although at firs! blush, judicial 
enforcement of a findings requirement 
would appear to constrict the role of 
administrative agencies, in reality, the effect 
could be to the contrary. Because, notes 
Judge Bazelon, it provides a framework for 
principled decision-making, a findings 
requirement serves to "diminish · the 
importance of judicial review by enhancing 
the integrity of the administrative process." 
(Environmema/ De(e11se Fund, fnc. · v. 
Ruckelshaus CD.C.Cir. 1971) 439 F.2d 584. 
·S98.l By exposing the administrative 
agency's mode of analysis, findings help to 
constrict and define the scope of the judicial 
function. "We must know what [an 
administrative] decision means," observed 
Mr. Justice Cardozo, "before the duty 
becomes ours to say whether it is right or 
wrong." (United Stales 1•. Chicago. 
Milwau/cee St. Pa11! & Pacific Railroad Co. 
Cl93S) 294 U.S. 499. 51 J [79 L.Ed. 1023. 
1032. SSS.Ct. 4621.l . 

Absent such roadsigns, a reviewing court would be 
forced into unguided and resource-consuming 
explorations; it would have to grope through the 
record to determine whether some combination of 
credible evidentiary items which supported some line 
of factual and legal conclusions supported the 
ultimate order or decision of the agency. [FNl SJ 
(§.)(See fn. 16.) Moreover, *Sl 7 properly constituted 
findings [FN16] enable the parties to the agency 
proceeding to determine whether and on what basis 
they should seek review. (See In re Sturm (1974) 
ante, pp. 2S8, 267 [113 Cal.Rptr. 361. 521 P .2d 971; 
Swaa v. Council of Cio1 o( 'Vallejo .rnpra, at n. 871.) 
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They also serye a public relations function by helping 
to pemuade the parties that administrative decision
making is careful, reasoned, and equitable. 

FN15 "Given express findings, the court can 
determine whether the findings are 
supported by substantial evidence, and 
whether the findings warrant the decision of 
the board. If no findings are made, and if the 
court elects not to remand, its clwnsy 
alternative is to read the record, speculate 
upon the portions which probably were 
believed by the board, giiess at the 
conclusions drawn from credited portions, 
construct a basis for· decision, and try to 
determine whether a decision thus arrived at 
should be sustiiined. In the process, the court 
is required to do much that is assigned to the 
board .... " (3 Anderson, American Law of 
Zoning (1968) § 16.41, p. 242.) 

FN16 Although a variance board's findings 
"need not be stated with the formality 
required in judicial proceedings" (Swars v. 
Council of Citv o( Vallejo. suvra. at p, 872), 
they nevertheless must expose the board's 
mode of e.Dalysis to an extent sufficient to 
serve the purposes stated herein. We do not 
approve of the language in Kappadahl v. 
A/can Pacific Co. (19631 222 Cal.Aon.2d 
626. 639 (35 Cal.Rntr. 354], and Ames v. 
City of Pasadena fl 9591 167 Cal.App.2d 
SlO. 516 [334 P.2d 6S31. which endorses the 
practice of setting forth findings solely in 
the language of the applicable legislation. 

By setting forth a reasonable ·requirement for 
findings and clarifying the standard of judicial 
review, .we believe we promote the achievement of 
the· intended scheme of land use control. Vigorous 
and meaningful judicial review facilitates, among 
other factors, the intended· division of decision
making labor. (1) Whereas the adoption of zoning 
regulations is a legislative function (Gov. Code. § 

6S BSO), the granting of variances is a quasi-judicial, 
administrative one. (See Johnston v. Board of 
S11pervisors C1947l 31 Cal.2d 66. 74 (187 P.2d 686]; 
Kappadahl v. A/can Pacific Co. 0963) 222 
Cal.A?p.2d 626. 634 [35 Cal.Rptr. 354).) If the 
judiciary were to review. grants of variances 
superficially, administrative boards could subvert this 
intended decision-making structure. (See 1 Appendix 
to Sen. J. (1970 Reg. Sess.) Final Rep. of the Joint 
Committee on Open Space Land (1970) pp. 102-
103.) They could "[amend] ... the zoning code in the 
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guise of a·Variance'' ( Cow Hollow hnprovement Clrib 
v. ··Boarcf:. o( Permit Appeals s11pra. at. p. 181), and 
render meaningless, applicable state and.· ·10Ca! 
legislation prescribing variance requirements. 

Moreover,·courts must.meaningfully review grants 
of variances in order to protect the interests of those 
who hold: rights in property nearby the parcel for 
which a variance is •s01Jght. (.8.fA zoning·scheme, 
after: all, is similar in some ·respects t<i: a contract; 
each'party foregoes-rights·to use· its ·Jand:as 'it wishes 
in retum for. the asilurance that the use of neighboring 
property will. 'be 'similarly restricted, the rationale 
being· that such mutual restriction 'can enhance total 
commwiity welfilre:•{See; e.g.;·l Appendix·to Sen. 1. 
(I970·Reg."Se8s:')•Fina1 Rep. of the Joint Committee 
on ·Open Space Land (1970) p. 91; Bowden, Article 
XXVlll - Opening'the Door to Ope11 Space Control 
(I970) I Pacifi.cL~J. 461, 501.) If the interest of*518 
these parties ··in preventing uhji.tstified variance 
awards for neighboring land is not sufficiently 
proteCted,the consequence•will·be subversion of the 
critical reciprocify. upori which zoning regulation 
rests:.;.•"" "'· •. , ... 

• •• 1 • .:i . 
Abdication by the judiciary of its respon8ibility to 
examine•Variance board decision-making when called 
upon···to ·do·· so· could· very··well ·'lead ·to such 
subversion. ., [FNl 7] ·"Significantly, many zoning 
'boards eniploy adjudicatory procedures ·that may be 
characterized ali : casual.' (See Comri1en£ "Judicial 
COntrol over Zoning 'Boards•of Appeal: Suggestions 
for•Rejorm (1965)''12:U.C:L.A. L.Rev.937,950. Cf. 
Bradbeer v .. Bngland (1951) :J04·Cal.App.2d 704. 
1lQ [232 .p :2d. ·308J:hThe' availability of careful 
judicial review may help conduce these boards to 
insiire that all. partie.f,have an opportunity fully to 
present their evidence and arguments. Further, 
although ·we. emphasize that we have no reason to 
believe that slich;·a circumstance exists in the case at 
bar,•the membersliip of some.zoning boards·may'be 
inadequately. inllu'lated -from· •the · interests whoile 
advocates most .frequently seek vilriances: {See e;g:;.:1 
Appendix to'Sen.· J.'(1970 Reg. Sess.) Final Repi'of 
the Joint Committee on Open·Space ·Land'(1970) p. 
100.) Vigorous ;judicial. review thus can· serve ::to, 
mitigate the:~ effects . of insufficiently' independent 
decision~making. ;' · 

.. ,;1 

FN17 See <generally Comment, Zoning: 
· Variance Administration i11 Alameda Count)i 
'(1962)'SO:CaLL:Rev; 101, 107 and footnote 
:42. See'ilso Note, Administrative.Discretjon 

''in Zoiling P.969) 82 Harv.L.Rev. 668, 672 
·and sources Cited therein. ' · ' 
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2. The planning commission~ S11mmar)I of "factual 
data" - its apparent 

"fimiings • - does not Include facts sufficient to 
. satisfy the variance , · · 

requirements of Government Co4e aeCtiPn 65906. 
As · we have mentioned, ·at least two setB of 

legisiative criteria appear applicable to the variance 
awarded: Government Code section 65906 arid Los 
Angeles County Zoning Ordinance No. 1494,"section 
522. 00 The vaiiance cai1 be suatamed only if'· ali 
applicable iegislative requirements nave ' been 
satisfied. Since we conclude that the reqliirements of 
section 65906 have not been met, the ' question 
whether the variance .coilfonns with the eriteriB set 
forth iii Los Angeles County Zoning Ordinance No. 
1494, section 522 becomes immaterial. [FN18] *Si!ll 

FN18 We focus on the ,· statewide 
reqliirements because they are of more 
general application. If we were·'to decide 
that 'the criteria ·of section 65906 had been 
satisfied, we would then be cillled upon to 
determine whether the requllimientl set forth 
in the county ordinance are coDBistent with 
those in sectio1f65906 and, "if ·so, whether 
these locill criteril{also had·beeil'satisfied. 
The local criteria' need be squared with the 
state criteria . since the "section 65906 
requirements pieVail over any .. meonsistent 
requirements in the "county ordiii'Bnce. The 
stated 'purpose of title 7; · chapter '4, of the 
Government Code," which includes section 

, ~ ·is to provide limitation& - albeit 
minimal ones ··"· on the adoption and 
administration of ' zoning· laws, otdinances, 
and · regillatioiis by counties and 
nonchartered cities. (See fn. 6,·ante;) Section 
65802 of the code,. declares 'that "[n)o 
provisions·.of [the Goveiriment.Code], other 
than the provisions of. [chaPter' 4), and no 
provisions of any other code or statute shall 
restrict or limit the procedures providell · in 
[chapter 4]by which the legislative body•of 
any county or· city" 'enacts;'"· ameiids, 
administers,. : or : ·provides 1 for · 'the 
administration of any zoning'.law; ordinilDce; 

·role· or regulation." The Clear· implicatilin is 
that chapter 4 does reBtrict or .. limit ·these 

. procedures: (See also Cal. ConsL art. XL § 

ll-) 
If local" ordinances were .. 'alloWed" to· .. set a 
lesser standard for · the grant·· of variances 
thsii, those provided in section 65 906, a 
county or city could escape the prohibition 
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against ~ting use variances, __ ~dded to 
sectiDn 65966" ·in , 19}0 . (see· fn. · 5, ante) 
merefr by enacting . an ordinance which 
·would .. pennit the,.grant of -use variances. 
qearly the Legislature . did not. intend that 
cities and counties to which ·the provisions 
of chapter 4 apply· should have , such 
unfettered discretion. 

:--.-···;·;·."' 

W,e ,summarize the principaL factual data contained 
in ·the ,Los. Angeles County,_ Regional ,Planning 
Commisiiion's report, which .>data the ·commission 
apparently relied,,on-.to award the variance. [FN19] 
The. acreage.upon which, the original real party in 
interest [FNZO): sought.to establish a mobile home 
park consiets.of'.,is acres; it.is a hilly.-and in places 
steep parcel .of land. At. the time the variance was 
granted, the -property contained one single-family 
residence. Except for a contiguous area immediately 
to the southeast which included an old ·and flood
damaged .. subdivision and. a. few commercial 
structures;·the· surrounding.,properties ~ere devoted 
exclusively. to scattered single-family residences. 

.. ·~·;.. : : ' .. 
. :;FN19 .We confine ollf analysis to the 

relationship . between. the. commission's fact 
.summary IQJ.d its,.i.dtimate decision; we do 
. not . consider the . testimonial evidence 
,directly.· To sustain the grant of the variance 
.. of, course would require that we conclude 
that substantial .. evidence supports the 
findings and that the findings support the 
,variance award. Since we decide below; 
.however, that the .. · commission's fact 
summary does not include sufficient data to 
satisfy.the. section 65906 requirements, we 
need not take the further step of comparing. 
the transcript to· the fact summary. Our basis 
for . so proceeding dies ·in Code of Civil 
Procedure.· section ·d 094.5, which defines 
"abuse., .of discretion,"· one · of several 
possible grounds for issuance·.of a writ .of 
mandamus; to include instances . in which 
"the order or decision [of the administrative 
agency] is not supported 1.'Y thefindings, or 
the . fin~gs ~e not .;:SuppQrted by the. 
evidence." (ltalit:s added;)- · ' ' . , 

1 

,1;_·:. 

FN20 See footnote 3, a/Ile.· , 

The ·proposed mobile home park would leave· -30 
percent of the acreage in its natural · state, An 
additional· :25 percent -would ·be landscaped and 
terraced t.o .blend in· with the natural surroundings. 
Save_ in places where. a wall would be incompatible 

Page9 

with the terrain, the plan contemplated enclosure of 
the park with a wall; it further called for rechanneling 
a portion of Topanga Canyon Cieek and anticipated 
that.the developers would be required to dedicate·an 
80-foot-wide strip of the property. for a proposed 
realignment ofTopanga Creek Boulevard. *S:ZO 

The development apparently would partially. satisfy a 
growing demand-·for new, low cost housingjn the 
area. Additionally, the project might servi:·to ·attract 
further investment to the region and could provide· a 
much needed fire break. Several data indicate thst 
construction on the property of ··. single-family· 
residences in conformance with.· ·the . zoning 
classification would generate significantly smaller 
profits than would development of the: mobile home 
park. Single-family· structures apparently would 
necessitate costly grading, and the proposed 1highway 
realignment would require a fill 78 feet high, thereby 
rendering the property -unattractive for• conventional 
residential· developDient. Moreover, the ·acreage is 
said not to ·be considered attractive ;.to. "'parties 
interested in single-fainily residences , due; in the 
words of the report's summary of the testimony, to 
"the nature of the inhabitants" in the vicinity and slso 
because oflocal flood problems. · · ... ,. ·. · · , .,, 

These data, we conclude, do not constitute" a. 
sufficient showing' to ·satisfy the ·section 65906 
variance requirements .. That section permits variances 
"only when, because of special . circ~ees, 
applicable to the property; ;,. the strict·•applicatfon of 
the· zoning prdinance deprives such', property; of: 
privileges enjoyed by other property. in •the vicinity 
and under ·identical • zoning classification.~ · (Italics 
added.) UQ) This ·language . emphasizes disparities 
between properties, not treatment·· of the· subject• 
property's characteristics in the abstract' (See Minney 
v. Citv of.Azusa 11958> 164 CaLApp.2d 12.·31 [JJQ 
P.2d 2551: cf. In reMjchener's APPealH955) 382,J>a. 
401 [115 A.2d 367. 3711: Beirn. v. Morris (1954> '14 
N.l 529 fl 03 A.2d 361, 3641: Note, Administratiye 
Discretion in· Zoning 0969) 82 Hary;'.·L,Rev.•.668. 
67-1-672.) It also contemplates that at best, only. a 
small fraction of any one zone can qualify for . a 
variance. (See generally 3 Anderson, .American La:w 
ofZoning(l968) § 14.69, pp. 62-65;) ,; 

The .dsta contained in the planning•commission's· 
report focus almost exclusively on the qualities of the 
property for which the variance was sought. in the 
absence of comparative · information : .. ·'about 
surrounding properties, these data · lack . legal· 
significance. Thus knowledge that the .property has 
rugged features tells us nothing .about whether the 

Copr. (Cl Bancroft-Whitney, and West Group 1998 

579 



11 Cal.3d 506 
II Cal.3d 506, 522 P.2d 12, 113 Cal.Rptr. 836 
(Cite as: 11 Cal.Jd 506) 

original real · party in interest faced · difficulties 
different ·from those ·confronted on neighboring land. 
[FN2Jl·'1ts assurilnces that it would landscape and 
terrace j)arts of the property and leave ·others in their 
natural state are all well and good, but they bear not 
at all on the critical i'ss'ue whether a variance *521 
was necessary to bring the original real party in 
interest ... into substantial . parity with other parties 
holding .pioperty interests in the zone,·(See Hamilton 
v..Poard ofSuoervi.mrs. supra. nt p. 66;) ,., 

.'<. ~ ,,-:·.· .. 
FN2 l Jnc\eed; the General P Jim for Topangii 

· •Canyon suggests· that the· subject property is 
not Uniquely surfaced; it states that the entire 
area · ii characterized by "mountainous 
terrain; ·steep slopes· ·and 'deep canyons 
interspersed with limited areas of relatively 
flat<or·rolling·lnnd." .. 

The ',Claim '"that the" development would problibly 
serve 1cvarious · community needs may be highly 
desirable, but-it too· does not 'bear on the issue at 
hand. ·Likewise, without ni.ore, .. the' data suggesting 
that development of the·· property ·in conformance 
with the general zoning classification could require 
substantial expenditures•·are not relevant· to the issue 
whether the variance was properly granted. Even 
assuming for the sake of argument that if confined to 
the subject-parcel:!ind no more than a few other& in 
the·. zone; such a .burden could 'support a variance 
under section 65906; •-far, aJI. we·: know from the 
record, conforming development ·of other property in 
the area .. would •entail a similar burden.· Were that the 
case, a-frontal attack·on the present· ordinance or a· 
legislative pr<icee<iing ;to determine whether the area 
should· be rezoned ·might be proper,'' but a variance 
would·notr(l Appendix·to·Sen. J, (1970 Reg. Sess.) 
Final· Rep.'· of the Joint' Committee on ·Open Space· 
Land (1970) p .. 95; Bowden; Ariicle XVIII - Opening 
the'Door ioOpen Space Contro/'('1970) l Pacific LJ. 
461, 506.) ::, ' '· . 

.·.J···,., . .-·- .r1.·-._;. 

Althougli1they dispute that· section 65906 requires a 
showing . that the ' characteristics of the subject 
property are• exceptional, the current real parties· in 
interest would· nevertheless have· us· speculate that the 
property is unlilre neighboring parcels. They point 
out that the plot bas rugged terr a in and three stream 
beds [FN22] and that the·•Topanga Creek Boule\W'd 
realignment'· would bisect the property. (ill 
Speculation about neighboring land, however, will 
not support ·the award of a variance. The party 
seeking. the variance must shoulder the burden of 
demonstrating before the zoning · agency. that 'the 
subject property· satisfies the requirements therefor, 
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(Tustin Hetgflts Assocjqtion y, Board p(SUDervisors 
<1959) 170 CaLApp.2d 619. 627 [339 P;2d 9141.l 
Thus neither an administta:tive agifuey nor a 
reviewing court may assume without · · evidentiery 
basis that the 'character of neighboring property is 
differerit from that of the land for which the variance 
is sought. [FN23] *522 

FN22 Interestingly, since the witnesses who 
testified in favor of the variance never 
mentioned the stream beds, the originaJ:real 
pany in interest apparently did n0t'regard 
the beds as disadvantageous·. Rlither;'"a 
witness who opposed · "the · · · variance 
offhandedly mentioned the beds as 
illustrative of the scenic beauty of·the area. 
The trial court seized upon this teStimoily 
and used it in justifying the vatianee award. 

FN23 In fact, other parcels in 'the zone may 
well have the features that tlie 'successorill 
real parties in intereSt speculate lire colifin:ed 
to the subject .property. "Rugged''teirain 
apparently is ubiquitous in the area (see fn. 
21, ante), and because the strealifbeds and 
highway must enter and ex.it the subject 
property st>mewhete, they may . all traverse 
one or more neighboring parcels. Further, 
for all we know from the commission's 
findings, stream beds may traverse most 
parcels in the canyon. 

(.U) Moreover,· the grant of a variance for 
nonconforming development of a 28-acre parcel in 
the instant ease is suspect. Although we do not 
categorically preclude a tract of 'that ·size from 
eligibility for a variance, we note that in the absence 
of unusual circumstances, so large a pai'cel may not 
be sufficiently unrepresentative of the realty in a zone 
to merit speeial treatment. By granting variances for 
tracts of this size, a variance board begins radically to 
alter the nature of the entire 'ZOne. Such change is a 
proper subject · for legislation, not piecemeal 
adIIiinistrative adjudication. (See Sinclair •Pipe Line 
Co .. v. Village of Richton Park H960H9 •Ill.2d 370 
[167 N1E.2d 406J;Appeal offhe;Catholic Cemeteries 
Aasociatjon 0954) 379·Pa. 516 fl09·A;2d 5371; Civil 
City of!ndianapolls v. Osrrom R. & Construction Co. 
(1931) 95 Ind.Ann; 376 fl76 N.E, 2461.) (ll) Since 
there has been no · affirmative showing that the 
subject property differs substantially and in' relevant 
aspects from other pareels in the zone, we conclude 
that the variance granted amounts ·to· the kind of 
"special privilege" explicitly prohibited . by 
Government Code Section 65906. 
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We submit, in summary, that this case illumines two 
important legal principles. First, by requiring that 
administrative findings must support a variance, we 
emphasize the need for orderly legal process and the 
desirability of forcing administrative agencies to 
express their grounds for decision so that reviewing 
courts can intelligently examine the validity of 
administrative action. Second, by abrogating an 
unsupported exception to a zoning plan, we conduce 
orderly.and planned utilization of the environment. 

We reverse the judgment and remand the cause to 
the superior cow1 with directions to issue a writ of 
mandamus requiring the Los Angeles Board of 
Supervisors to vacate its order a warding a variance. 
We also direct the superior court to grant any further 
relief that should prove appropriate. 

Wright, C. J., McComb, J., Mosk, J., Burke, J., 
Sullivan, J., and Clark, J., concurred. *523 

Cal.,1974. 

Topanga Ass'n For A Scenic Community v. Los 
Angeles County 

END OF DOCUMENT 
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WILLIAM DESMOND et al., Plaintiffs and 
Appellants, 

v. 
COUNTY OF CONTRA COSTA, Defendant and 

Respondent. 
No. A061677. 

Court of Appeal, First District, Division 3, California. 

Dec 23, 1993. 
SUMMARY 

In mandamus proceedings to review a decision of 
county supervisors denying an application for a land 
use pennit for a residential second unit, the trial coiirt 
denied plaintiffs' petition on the ground that they had 

· failed to establish either that the board of supervisors' 
finding of unsuitability to the character of the 
surrounding neighborhood was not supported by 
substantial evidence in the record, or that this finding 
was legally irrelevant to the denial of the request for 
·a land use pennit. Neighbors had complained that 
because of the nature of the cul-de-sac on which 
plaintiffs' primary residence was located, an 
additional living unit on the street would create 
traffic, parking, safety, noise, and nuisance problems. 
(Superior Court of Contra Costa County, No. C92-
0487l!, Ellen Sickles James, Judge.) 

The Court of Appeal affirmed, holding that the fact 
that plaintiffs' proposed second unit would be the first 
such unit in the neighborhood did not render 
irrelevant, as a matter of Jaw, the board's finding of 
unsuitability to the character of the surrounding 
neighborhood. There was ample evidence of 
community concern with the impact of a residential 
second rental unit on the general aesthetic character 
of the neighborhood, as well as on traffic, safety, and 
protection of property values. The court held that the 
standards imposed by the applicable county · 
ordinances did not exceed the maximum standards set 
by Goy. Code. § 65852.2, for second units in 
residential zones. (Opinion by Merrill, J., with White 
P. J., and Werdegar, J., concurring.) 

HEAD NOTES 

Classified to California Digest of Official Reports 

(l) Administrative Law § 131--Judicial Review and 
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Relief-Scope and Extent of Review-Evidence
Substantial Evidence Rule. 
Under current interpretations of the · substantial 
evidence test as applied in review of administrative 
agency action, an appellate court must examine all 
relevant evidence in the entire record, considering 
both the*331 evidence that supports the 
administrative decision and the evidence against it, in 
order to determine whether or not the agency 
decision is supported by "suhstiintial evidence." For 
this purpose, substantial evidence has been defined in 
two ways: ~ as evidence of ponderable legal 
significance, reasonable in nature, credible, and of 
solid value, and second, as relevant evidence that a 
reasonable mind might accept as adequate to support 
a conclusion. At the trial court level and on appeal, 
the petitioner in an . administrative mandamus 
proceeding has the burden of proving that the 
agency's decision was invalid and should be set aside, 
because it is presumed that the agency regularly 
performed its official duty. 

a> Zoning and Planning § 30-Conditional Uses; 
Permits and Certificates- Judicial Review
Residential Second Unit. 
On review of a decision of county supervisors 

denying an application for a· land u&e pennit, the trial 
court did not err in concluding that the administrative 
findings of the board of supervisors were supported 
by substantial evidence. Plaintiffs submitted an 
application for a land use permit for a residential 
second unit Neighbors gave ample testimony that 
because of the nature of the cul-de-sac· on which the 
primary residence was located, an additional living 
unit on the street would create traffic, parking, safety, 
noise, and nuisance problems. The fact that plaintiffs' 
proposed second unit would be the first such unit in 
the neighborhood did not render irrelevant, as a 
matter of law, the board's finding of llnsuitability to 
the character of the surrounding neighborhood. There 
was ample evid~ of community concern with the 
impact of a residential second rental unit on the 
general aesthetic character of the . neighborhood, as 
well as on traffic, safety, and protection of property 
values. 

[See 8 Wltldn, Summary of Cal. Law (9th ed. 1988) 
Constitutional Law,§ § 835, 855.] 

Q) Zoning and Planning § 26-Conditional Uses; 
Penints and Certificates- Proceedings to Procure-
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Residential Second Unit 
On review of a decision of county supervisors 

denying an application for a land use permit, the trial 
cowt did not err in concluding that the administrative 
findings of the board of supervisors were supported 
by substantial evidence. The standards imposed by 
the applicable county ordinances did not exceed the 
maximum standards set by Gov. Code. § 65852.2. 
for second units in residential zones. The statute was 
adopted to encourage local governments to enact 
their own ordinances allowing and regulating so
called "granny flat" residential second units *332 in 
single-family and multi-family zones where they 
would otherwise be prohibited. The county's second 
unit ordinance complied with Gov. Code. § 65852.2. 
subd. (a), which gives local agencies discretion in the 
specific criteria they may adopt for approving second 
units. The "maximum standards" set forth in Gov. 
Code, § 65852.2, subd. (b), are not relevant when a 
local government has adopted an appropriate 
ordinance governing second units. 

COUNSEL 

William G. Segesta for Plaintiffs and Appellants. 

Victor J. Westman, County Counsel, and Diana J. 
Silver, Deputy County Counsel, for Defendant and 
Respondent. 

MERRILL,J. 

William and Tanya Desmond appeal from a 
judgment . denying their petition for writ of 
administrative mandate. That petition sought to set 
aside the decision of the Board of Supervisors 
(Board) of the County of Contra Costa (County) 
denying their application for a land use permit. 
Appellants contend that the administrative findings of 
the Board are not supported by substantial evidence, 
and that the standards imposed by the applicable 
County ordinances exceed the maximum standards 
set by Government Code section 65852.2 for second · 
units in resic\ential zones. We disagree and therefore 
affirm the judgment. 

I. Factual And Procedural Background 
The subject property, which is located at 8 Golden 

Hill Court in Walnut Creek, is zoned R-15, single
family residential district. Appellants sought and 

· received issuance of a building permit to construct an 
addition to their single-family home. The addition 
consisted of a new two-car garage and second-level 
bedroom addition with a separate foundation 
detached from the principal structure. The new unit 
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was attached to the existing single-family home by 
means of second-story decking. The building permit 
contained a provision that no kitchen facilities could 
be included in the new unit unless appellants first 
obtained a land use permit to allow construction of a 
residential second unit at that location. Appellants 
then submitted an application for a land UBe permit 
for a residential second unit. 

Relying on alleged statements by unnamed County 
employees that iSBUance of a use permit would be 
"pro fonna," appellants did not wait to obtain*333 
the permit before commencing construction of the 
new unit When a hearing was held on appellants' 
application for a permit to establish a residential 
second unit the County zoning administrator 
approved it. Thereafter, a group of neighbors filed an 
appeal to the County Planning Commission from the 
zoning administrator's approval of the issiiance of the 
land use permit. County staff recommended that the 
planning commission uphold the decision of the 
zoning administrator, but following a public hearing 
and review of the matter, the planning commission 
voted unanimoUBly to uphold the neighbors' appeal 
and deny the application, on the grounds that the 
proposed second residential unit was not 
architecturally compatible with the overall ,character 
of the neighborhood, and that development of the 
second unit would present a threat to public health, 
safety and welfare. 

Appellants appealed the decision of the pianning 
commission to the County Board, which held a public 
hearing on the matter. At the close of the hearing, the 
Board declared its intent to deny the appeal and the 
application, and directed the staff to prepare findings 
to support its decision. By a vote of three to two, the 
Board affirmed its earlier expressed intent, denied the 
appeal and the application, and adopted the staff 
findings. 

In its findings, the Board· stated that the property was 
currently designated in the County general plan as 
single-family residential, low density. The Board 
found that the proposed residential second unit was 
"architecturally incompatible with the overall 
neighborhood character and the primary residence in 
terms of scale, colors, materials and designs for trims, 
windows, roof, roof pitch and other exterior physical 
features" (finding No. 7); that development of the 
second unit would "present a threat to the public 
health, safety and welfare in that the second unit 
would result in excessive · neighborhood noise and 
would create traffic and parking problems" (finding 
No. 8); that "[s]pecial conditions or unique 
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characteristics of the subject property and its location 
or surroundings are not established" (finding No. 9); 
and that "[a] second. unit is not suitable in this 
location, is out of character with the surrounding 
neighborhood and would be an intrusion into the 
neighborhood" (finding No. l 0). In support of these 
findings, the Board cited the administrative record on 
appellants' application for a land use permit, County 
Ordinance Code sections 82-24.1002 and 26-2.2008, 
and the "on-site observations and comments" by a 
member of the Board at the public bearing. 

Appellants filed a petition for writ of administrative 
mandamus pursuant to Code of Civil Procedure 
section 1094.5. asking the court for a writ of mandate 
and injunctive relief ordering the County and the 
Board to vacate the decision 'denying appellants' 
application and to issue a land use permit for the 
residential second unit. The trial court denied 
appellants' petition ontbe *334 ground that appellants 
bad failed to establish either that finding No. 10 was 
not supported by substantial evidence in the record, 
or that that finding was legally irrelevant to the denial 
of the request for a land use permit. 

In its decision, the trial court stated: "Specifically, 
[appellants] do· not point to evidence that a 
[residential] second unit is.not out of character with 
the surrounding neighborhood. There is substantial . 
evidence in the record that the second residential unit 
would be out of character because the surrounding 
streets at the moment contain only single-family 
dwellings. 

· "[Appellants1 argument that Finding No. 10 is 
irrelavant [sic] is not raised in the petition and is not 
supported by any authority. 

"Finding No. 10 supports Finding No. 8: 
development of the second unit will present a threat 
to public health, safety, and welfare contrary to one 
of the requirements for a land use permit (C.C.C. 
Ord. Code § 82-24.1002(13)). It was within the 
discretion of the [Board and the County] to take the 
concerns of the neighbors into account and to decide 
that the public welfare wo.uld be served by denying 
the permit; that ... Finding No. 10 ... is sufficient to. 
support the denial of [appellants'] application for a 

· land use permit." 

On this basis, the trial court denied appellant's 
petition for writ of mandate and entered judgment foi 
the County. This appeal followed. 

Il. Standard of Review 
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In bringing their petition for writ of administrative 
mandamus, appellants argued that the County Board 
prejudicially abused ·its discretion. Under Code of 
Ciyil Proce<iure section 1094.5, subdivision (b), 
"[a]buse of discretion is established if the respondent 
bas not proceeded in the manner required by law, the 
order or decision is not supported by the findings, or 
the findings are not supported by the evidence." Both 
in the trial court and on appeal, appellants have 
conceded that this is not a case in which the trial 
court is authorized by law to exercise its independent 
judgment on the evidence, and thus that abuse of 
discretion is established only upon a detCrmination 
that the findings of the administrative body were not 
supported by substantial evidence in the light of the 
whole record. (Code Civ. Proc .. § 1094.5. subd. (c); 
Stnimslcy v. San Diego County Employees Retirement 
Assn. C1974) 11 Cal.3d 28, 32 [112 Cal.Rntr. 805. 
520 P,2d 29] [substantial evidence standard used 
when no fundamental vested right involved].) 

The scope of our review of the subject administrative 
agency action in this case is identical With that of the 
superior court. The same substantialevidence *335 
standard applies, and the iBSue is whether the findings 
of the County Board were based on substantial 
evidence in light of the entire administrative record. 
CBixkJ' v. Piemo 0971\ 4 Cal.3d 130. 149. fu. 22 00 
Cal.Rptr, 234. 481 P.2d 2421: Zuniga v. Counrv of 
San Mateo Dept. of Health Services C1990l 218 
Cal.App.3d 1521. 1530-1531 [267 Cal.Rptr. 7551; 
Coun(Y ofSan Diego v. Assessment Aorieals Bd. No. 
2 (1983) 148 Cal.App.3d 548. 554-555 [195 
Cal.Rntr. 895).) Moreover, because the trial court did 
not exercise its independent judgment in reviewing 
the Board decision, but instead applied the substantial 
evidence test, we must examine the findings made by 
the Board itself to determine whether they were 
supported by substantial evidence, rather than 
limiting. ourselves to a review of the findings made 
by the trial court. (Steams v. Fair Employment 
Practjce Com. 097]) 6 Cal.3d 205. 211 [98 Cal.Rptr. 
4679490 P.2d 11551; Bixby v. Pierno. supra, 4 Cal.3d 
at pp. 143-144. fu. · 10:. Cal. Administrative 
Mandamus (Cont.Ed.Bar 1989) § § 4.162-4.163, 
14.27, pp. 205-207, 463-464.) 

ill Under current interpretations of the substantial 
evidence test as applied in review of administrative 
agency action, we must examine all relevant evidence 
in the entire record, considering both the evidence 
that supports the administrative decision and the 
evidence against it, in order to determine whether or 
not the agency decision is supported by "substantial 
evidence." (Universal Camera Com. v. Labor Bd. 
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C195ll 340 U.S. 474. 488-490 [95 L.Ed. 456. 467-
468. 71 S.Ct. 456); Bixbv v. Pierno. supra, 4 Cal.3d 
at p. 149. fn. 22: LeVesque 1•. Workmen's Comp. APP. 
Bd. Cl970l 1 Cal.3d 627. 635-639. fn. 22 [.8J, 
Cal.Rntr. 208. 463 P.2d 4321; Zuniga v. Countv o( 
San Mateo DelJI. of Health Services. supra. 218 
Cal.Ano.3datpp. 1530-1531: CounrvofSanDiegov. 
Assessmem APPea/s Bd. No. 2. supra. 148 . 
Cal.App.3d at pp. 554-555.) For this purpose, " ... 
substantial evidence has been defined in two ways: 
first, as evidence of' " 'ponderable legal significance 
... reasonable in nature, credible, and of solid value' " 
' (Ofsevit v. Trustees of Cal. State Universitv. & 
Colleges (1978) 21 Cal.3d 763. 773. fn. 9 [148 
Cal.Rntr. !. 582 P.2d 88)): and second, as ' "relevant 
evidence that a reasonable mind might accept as 
adequate to support a conclusion" ' (HosfOrd v. State. 
Personnel Bd. (1977) 74 C~11.App.3d 302. 307 [Ml 
Cal.Rptr. 354])." (Countv ofSan Diegn v. Assessment 
APPeals Bd No. 2. supra, 148 Cal.App.3d at p. 555.) 

· At the trial court level, the petitioner in an 
administrative mandamus proceeding has the burden 
of proving that the agency's decision was invalid and 
should be set aside, because it is presumed that the 
agency regularly performed its official duty. When 
the standard of review is the substantial evidence test, 
as it is here, it is presumed that the findings and 
actions of the administrative agency were supported 
by substantial evidence. (*336Caveness v. State 
Personnel Bd. (1980) 113 Cnl.App.3d 61.7, 630 [170 
Cal.Rptr. 54J; Barnes v. Personnel Department 
<1978l 87 Cal.App.3d 502. 505 [15 l Cal.Rptr. 94).) 
Thus, since the same standard of review applies now 
on appeal as did in the trial court, the burden is on 
appellant to show there is no substantial evidence 
whatsoever to support the findings· of the Board. 
(Pescosolido v. Smith ( 1983 l 142 Cal.App.3d. 964. 
970 [191 Cal.Rntr. 4151.l 

m. Sufficiency of the Evidence to Support Findings 
(1) Applying this standard of review to the decision 
of the County Board in this c;ase, we are of the 
opinion that the administrative record does contain 
substantial evidence to support the Board's 
aftirmance of the denial of appellant's application for 
a land use permit for the purpose of establishing a 
second residential unit. 

Under the applicable County ordinances, of which 
we take judicial notice (Evid. Code, § § 452, subd. 
(b), 459; Longshore 1•. Cormtv of Vent111·a 0979) 25 
Cal.3d 14. 24 [157 Cal.Rptr. 706, 598 P.2d 866)), the 
County planning agency division "shall make" certain 
findin~s before granting a land use permit for a 
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residential second unit. (Contra Costa County 
[hereafter C.C.C.) Ord. Code,§ 82-24.1002.) Among 
these findings are that "[t)he second unit. is 
architecturally compatible with overall neighborhood 
character and the. primary residence in terms of scale, 
colors, materials and design for trim, windows, roof, 
roof pitch and other exterior physical features"; "[t]he 
second unit does not result in excessive neighborhood 
noise, traffic, or parking problems"; and 
"[d]evdopment of the second unit does not present a 
threat to public health, safety or welfare." (C.C.C . 
Ord. Code,§ 82-24.1002, subds. (8), (11), (13).) 

In addition, the provision on granting land use 
permits for residential second units specifically 
requires that the agency must make findings in 
accordance with the separate ordinance dealing with 
variance, conditional use and special pemiits found at 
article 26·2.20 of the County Ordinance Codes. The 
findings that must be made prior to granting a 
conditional use permit include that the proposed land 
use "shall not adversely affect the preservation of 
property values"; "shall not create a nuisance and/or 
enforcement problem within the neighborhood"; and 
"shall not encourage marginal development within 
the neighborhood." (C.C.C. Ord. Code, § § 26-
2.2008, subds. (3), (5), (6); 82· 24.1002.) 

. Failure to make any one of these findings must result 
in denial of the application for a land use permit 
(C.C.C. Ord. Code, § § 26-2.2008, 82· 24.1002.) 
Because we are reviewing a denial of a requested 
land use permit, *33 7 it is not necessary to determine 
that each finding by the Board was supported by 
substantial evidence. As long as the Board made a 
finding that any one of the necessary elements 
enumerated in the ordinances was lacking, and this 
finding was itself supported by substantial evidence, 
the Board's denial of appellant's application must be 
upheld. 

Finding.No. 8, stating that the development of a 
residential second unit would present a threat to 
public health, safety and welfare by resulting in 
excessive neighborhood noise, traffic and parking 
problems, negates two of the necessary elements for 
granting a land use permit for a second unit, as 
enumerated in County Ordinance Code section 82· 
24.1002, subdivisions (11) and (13). Neighbors of the 
proposed second residential unit gave ample 
testimony that because of the nature of the cul-de-sac 
on which the primary residence is located, an 
additional living unit on the street would create 
traffic, parking, safety, noise and nuisance problems. 
Contrary to appellants' position, expert testimony on 
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these issues is not necessary. It is appropriate and 
even necessary for the County to consider the 
interests of neighboring property owners in reaching 
a decision whether to grant or deny a land use 
entitlement, and the opinions of neighbors may 
constitute substantial evidence on this issue. (Smith 11. 

County o([.os Angeles (1989) 211Cal.Apn.3d188. 
201-204 [259 Cal.Rptr. 2311; Nelson 11. City of Selma 
(9th Cir. 1989) 881 F.2d 836. 840.l 

Finding No. 10, stating that "[a] second unit is not 
suitable in this location, is out of character with the 
surrounding neighborhood and would be an intrusion 
into the neighborhood," is related to several of the 
enumerated requirements for issuance of a residential 
second unit land use permit Provisions in the County 
ordinances relevant to this finding include that the 
second unit be "architecturally compatible with 
overall neighborhood character" (C.C.C. Ord. Code, 
§ 82-24.1002, subd. (9)); that it not "adversely affect 
the preservation ·of property values" (C.C.C. Ord. 
Code, § 26-2.2008, subd. (3)); that it not create "a 
nuisance and/or enforcement problem within the 
neighborhood or community" (C.C.C. Ord. Code, § 
26-2.2008, subd. (5)); that it not "encourage marginal 
development within the neighborhood" (C.C.C. Ord. 
Code, § 26-2.2008, subd. (6)); and, generally, that it 
not be detrimental to health, safety and general 
welfare (C.C.C. Ord. Code, § § 26-2.2008, subd. (l); 
82-24.1002, subd. (13)). 

These provisions in the County Ordinance Code give 
the County and its planning agencies the authority to 
consider the effect of proposed projects on the 
character of the surrounding neighborhood. It is well 
established that the concept of public welfare 
encompasses a broad range of factors, including 
aesthetic values as well as monetary and physical 
ones, and that a concem*338 for aesthetics and 
"character" is a legitimate governmental objective. 
(Metromedia. Inc. v. San Diego (]981) 453 U.S. 490. 
502 f69 L.Ed.2d 800. 811-812. I 01 S.Ct. 2882]: 
Berman v. Parker (1954) 348 U.S. 26. 33 [99 L.Ed. 
27. 37-38, 75 S.Ct. 981; Guinnane v. San Francisco 
City Planning Com. ( 19891 209 Cal.App.3d 732, 741 
[257 Cal.Rntr. 742]; Novi v. Citv o( Pacifica fl 9851 
169 Cal.App.3d 678, 682 [215 Cal.Rptr. 4391.l Other 
"concerns that fall well within the domain of the 
public interest and welfare" include parking, traffic 
and visual impact. (Guinnane ,., San Fra11cisco Ci/]! 
Planning Com .. supra. 209 Cul.App.3d at p. 743.) 

Thus, although finding No. 10 does not expressly 
restate any particular one of the several relevant 
ordinance requirements, it is actually a summation of 
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several of them. It articulates various significant 
elements necessarily included in the general concept 
of public welfare but not expressly enumerated in the 
County Ordinance Code. It is therefore directly 
related to finding No. 8, stating that the development 
of the proposed second residential unit would present 
11 threat to public health, · safety and welfare. This 
finding of unsuitability to the character of the 
surrounding neighborhood is sufficient by itself to 
support the denial of appellants' application for a land 
use permit. (Guinnane v. San Francisco City 
Planning Com .. supra. 209 Cal.APP.3d at PP. 740-
lli [local agency denied permit on basis of finding 
that large size of house was "not in character" with 
surrounding neighborhood even though in technical 
compliance with zoning and building codes; upheld].) 

Contrary to appellants' position, the fact that their 
proposed second unit would be the first such unit in 
the neighborhood does not render finding No. 10 
irrelevant as a matter of law. There are many reasons 
why a residential second unit might be unsuitable for 
a particular location and . •out of character" with a 
neighborhood, aside from the fact that it is .the first 
such unit in that location. Such a unit might be 
perfectly suitable in a different neighborhood with 
different conditions, even though it was the first such 
unit in that neighborhood. The kinds of houses in this 
neighborhood, the street configurations (mostly cul
de-sacs ), the traffic patterns, and the lot sizes, are all 
significant factors to be considered in making this 
determination. It is clear from the record that these· 
considerations were taken into account by the Board · 
in this case. 

Moreover, the County Ordinance Code specifically 
requires a consideration of the effect of a proposed 
use on neighboring· property values. The fact that a 
second unit would be the first such development in a 
given neighborhood may well be relevant to a 
deterinination of the effect of the unit on local 
property. values. *339 

Finding No. 10 is supported by substantial evidence 
in the administrative record. In the first place, the · 
same evidence supporting finding No. 8 also supports 
finding No. 10. To the extent the proposed residential 
second unit would result in excessive neighborhood 
noise, traffic, or parking problems, it would clearly 
be "an intrusion into the neighborhood" and "not 
suitable to this location." 

There was ample evidence of community concern 
with the impact of a residential second rental unit on 
the general aesthetic character of the neighborhood, 
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as well as on traffic, safety, and protection of 
property values. These concerns were repeatedly 
expreased by neighbors opposing the application. In 
addition, one member of the Board testified to his 
personal observations of the proposed residential 
second unit and the surrounding neighborhood, and 
stated his opinion that it was not in character with the 
area. The Board properly took these opinions into 
account in making its determination, and they 
constitute substantial evidence to support the 
discretionary finding thnt the proposed second 
residential unit was intrusive and not suitable to the 
character of the surrounding neighborhood. (Smith v. 
County o(Los Angeles. suflm, 211 Cal.App.3d at pp. 
201-204.) 

Thus, at least two of the Board's findings (findings 
No. 8 and 10) were suppo11cd by substantial evidence 
in the administrative record. Each of these findings 
was contrary. to the requirements for issuance of a 
land use permit; either one was sufficient to support 
the denial of appellants' application. 

N. Legal Relevance of the Board's Findings 
Q) Much of appellants' argument on appeal concerns 
their position that the B card's findings were 
impermissible under the maximum standards for 
residential second units purportedly set by 
Goyemment Code section 65852.2. [FNl) This 
contention is without merit. 

FNI Unless otherwise indicated, all further 
statutory references are to the Government 
Code. · . 

Section 65852.2 was adopted to encourage local 
governments to enact their own ordinances allowing 
and regulating so-called. "granny flat" residential 
second units in single-family and multi-family zones 
where they would otherwise be prohibited. (Wilson v. 
CjOI of Lgguna. Beach Cl 9921 6 Cal.App.4th 543. 
545-546 {7 Cal.Rptr.2d 8481.) The statute sets up a 
three-option approach under which a local 
government may choose to ban all residential second 
units on condition of making certain findings that 
such units would have specific adverse impacts on 
public health, safety and welfare (§ 65852.2, subd. 
(c)); adopt its own ordinance providing for the 
creation of second units and establishing various 
criteria for approving them *340 (§ 65852.2, subd. 
(a)); or do neithi:r and follow a state-prescribed 
procedure for approving or disapproving applications 
for creation of second units (§ 65852.2, subd. (b)). 
(Wilson v. Citl' · of Ltn:11110 Beach. si1pra, 6 
Cal.Ann.4th at p. 553.) 
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Under section 65852.2, subdivision (a), any local 
agency may adopt an ordinance providing for the 
creation of second units, consistent with a list of six 
provisions. These provisions are phrased in 
permissive terms stating that local standards for 
second units "may include, but are not limited to" 
various criteria. In contrast, under section 65852.2. 
subdivision (b), every local agency which/ails to 
adopt an ordinance governing second units in 
accordance with subdivisions (a) or (c) "shall grant a 
special use or a conditional use permit for the 
creation of a second unit if the second unit complies" 
with an enumerated list of nine specific requirements. 
(Italics added.) Unlike the provisions in subdivision 
(a), those contained in subdivision (b) do not use 
perm)ssive or discretionary terms, but are mandatory. 

At the end of this list of requirements, subdivision 
(b) states: "No other local ordinance, policy, or 
regulation shall be the basis for the denial of a 
building permit or a use permit under this 
subdivision. · 

"This · subdivision establishes the maximum 
standards that local agencies shall use to evaluate 
proposed second units on lots zoned for residential 
use which contain an existing single-family dwelling. 
No additional standards, other than those provided in 
this subdivision or subdivision (a), shall be utiiiz(id or 
imposed, except. that a local agency may require an 
applicant for a permit issued pursuant to this 
subdivision to be an owner-occupant. 

"This section does not limit the authority of local 
agencies to adopt less restrictive requirements for the 
creation ofsecond units."(§ 65852.2, subd. (b).) 

Appellants concede that because the County has 
adopted an ordinance regulating the creation of 
residential second units, it is governed by section 
65852.2, subdivision (a). However, they contend that 
the language in subdivision (b) stating that "[t]his 
subdivision establishes the maximum standards that 
local agencies shall use to evaluate proposed second 

. units" applies equally to an ordinance drafted under 
subdivision (a), and thus, an ordinance enacted 
pursuant to subdivision (a) may not impose standards 
which exceed those enumerated in subdivision (b). In 
support of this contention, appellants argue that the 
intent of the statute is to encourage the creation of 
residential second units · by barring undue local 
restrictions on their creation. 

This argument ignores the broadly permiasive 
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language contained in section 65852.2. sub.division 
(a), giving local agencies discretion in thespecific 
*341 criteria they may adopt for approving second 
units. For example, subdivision (a)(l) states that 
"[a]rees may be desigruitecl within the jurisdiction of 
the local agency where second units may be 
permitted." (Italics added.) The necessary implication 
of this provision is that a local agency may forbid the 
creation of second units in other areas. Subdivision 
(a)(3) states: "Standards may be imposed on second 
units which include, but arc not limited to, parking, 
height, setback, lot covernge, architectural review, 
and maximum size of a unit." (llalics added.) This 
language clearly contemph1tes that local agencies 
may impose addilional standards on the creation of 
residential second units. Similarly, subdivision (a)(4) 
states that a local agency "may find that second units 
do not exceed the allowable density for the lot upon 
which the second unit is located, and that second 
units are a residential use that is consistent with the 
existing general plan and zoning designation for the 
lot." (Italics added.) The implication of this language 
is that a local agency may also decline.to make such a 
determination, in its discretion. 

In short, section 65852.2, subdivision (a), which 
applies to local agencies that have adopted 
ordinances providing for the creation of second units, 
contains broadly permissive language on the 
standards that a local government may impose on 
applications for such units. The "maximum 
standards". set forth in subdivision (b), by their own 
terms, apply only to that subdivision, and are not 
relevant when a local. government has adopted an 
appropriate ordinance governing second units. 

The County's second unit ordinance complies with 
section 65852.2, subdivision (a). There is nothing in 
the standards and criteria set forth in the County's 
ordinance that conflicts with anything in subdivision 
(a), or with the legislative intent of that statute. To 
the contrary, the provisions of the ordinance are 
consistent with the suggested standards set forth in 
subdivision (a), and are in ;1ccord with the kinds of 
land use regulations that have been consistently 
upheld in this state. (GuimWlre v. Sau Francisco Cini 
Planning Com., su!Jra. 209 Cal.Apn.3d at pp. 736-
743.) 

The judgment is affirmed. 

White, P. J., and Werdegar, .I., concurred. 
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