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1 CHAIR SHEEHAN: To adopt the proposed Statement 

2 of Decision on Item 8. 

3 So do we have a motion? 

4 

5 

6 second? 

MEMBER GLAAB: So moved. 

CHAIR SHEEHAN: We have a motion -- and a 

MEMBER ROBERTS: I second. 7 

8 CHAIR SHEEHAN: All right, any discussion on the 

9 motion? 

10 MR. FELLER: May I just request that the motion 

11 include to allow minor changes to be made to the SOD, 

12 including reflecting the witnesses' hearing testimony in 

13 the vote count? 

14 CHAIR SHEEHAN: Absolutely. We'll incorporate 

15 that as part of the motion. 

16 All right, so with that, all those in favor? 

17 (A chorus of "ayes" was heard.) 

18 

19 

20 

21 

CHAIR SHEEHAN: Opposed? 

MEMBER SMITH: No. 

MEMBER OLSEN: No. 

CHAIR SHEEHAN: Ms. Olsen and Mr. Smith are 

22 reflected as voting "no." 

23 Okay, and then we're going back? 

24 MS. HIGASHI: Yes, we're going back to Item 6. 

25 And this is the test claim on Collective Bargaining. 
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1 Mr. Feller will be --

2 CHAIR SHEEHAN: All right, you're just going to 

3 stay at the table? 

4 MR. SCRIBNER: 'I just sleep here today. 

5 MR. FELLER: Yes, me, too. 

6 The Charter Schools Collective Bargaining test 

7 claim statutes make charter schools subject to the 

8 Educational Employment Relations Act, or "EERA." 

9 Claimants seek reimbursement for charter school, as well 

10 as school district activities to comply with the 

11 test-claim statutes. 

12 For reasons explained in the analysis, staff 

13 finds that a school district claimant does not have 

14 standing to claim reimbursement for the activities 

15 alleged to be mandated on a charter school. 

16 Also, charter schools are not eligible claimants 

17 subject to Article XIII B, Section 6 of the Constitution. 

18 Third, the test claim statutes do not mandate an 

19 activity on county boards of education. 

20 Fourth, subjecting charter schools to the EERA 

21 is not a new program or higher level of service for 

22 school districts that are deemed the public school 

23 employer. 

24 And fifth, that there is no evidence in the 

25 record that the school district incurs increased costs . 
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1 mandated by the State to make written findings of fact 

2 when denying a charter petition because the petition does 

3 not contain a reasonably comprehensive description of 

4 I'll quote ~he statute here -- "A declaration whether or 

5 not the charter school shall be deemed the exclusive 

6 public school employer of the employees of the charter 

7 school for purposes of the Educational Employment 

8 Relations Act." 

9 Neither the claimant nor any state agency has 

10 commented on the draft staff analysis. The staff 

11 recommends the Commission adopt this analysis to deny the 

12 test claim. 

13 Would the parties and witnesses please state 

14 · your names for the record? 

15 

16 claimant. 

17 

18 

19 F·inance . 

20 

21 

MR. SCRIBNER: David Scribner, representing the 

MR. PREMACK: Eric Premack, Chartervoice. 

MS. GEANACOU: Susan Geanacou, Department of 

CHAIR SHEEHAN: All right, go ahead. 

MR. SCRIBNER: Is it fair to say, ditto? 

22 Okay, actually, you know, a novel approach, is 

23 it possible to put this over to seek legislative intent? 

24 No? Okay. 

25 CHAIR SHEEHAN: I don't know. A third time is 
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1 the charm. 

2 MR. SCRIBNER: You never know. I agree that 

3 maybe these letters were not read, possibly. 

4 You run into the same fundamental question here, 

5 and I'm not going to beleaguer some of the points in 

6 here. 

7 I disagree with some of the comments, again, 

8 related to voluntariness, again, related to what truly is 

9 legislative intent, and would just reference the comments 

10 that we've made in the Charter Schools III testimony, and 

11 have them apply equally here to a lot of the same issues. 

12 Unfortunately, we can't get through a threshold 

13 definitional question. 

14 Thank you. 

15 MR. PREMACK: I was an integral part of the 

16 circle of folks who wrote the law that imposed the 

17 collective bargaining laws on charter schools, and I can 

18 assure you that it was fully contemplated that this would 

19 come up in front of here because it's a very costly thing 

20 to do. It's the single largest, if I reqall correctly, 

21 mandate that's within the K-12 sector. 

22 I sit on the board of a charter school that is 

23 going through the process of unit formation right now. 

24 The practical effect on our school is devastating, if we 

25 are going to have to dig into-our very slim reserves to 
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1 pay tens of thousands of dollars in legal costs. 

2 Other schools that have gone through this 

3 process without professional counsel have gotten into 

4 big trouble in front of PERE. One ran into a 

5 quarter-of-a-million-dollar fine because they weren't 

6 aware of how the collective bargaining process works and 

7 what their obligations are in terms of bargaining in good 

B faith. It's a very serious problem and issue for us, and 

9 we're very concerned about it. We think it would be a 

10 good idea to put this item over. 

11 I mean, ·it's only consistent - - if you' re saying 

12 that we don't have clear guidance on this issue of 

13 whether charter schools that are an eligible claimant, we 

14 think then we need to seek some guidance on it. 

15 frankly, though, when we go upstairs to talk to 

16 them, the much bigger issues like you were talking about 

17 this morning, they barely have enough time to deal with 

18 those. And they say, "Well, why can't you go down to the 

19 Commission, and they'll fix it for you?" 

20 So if we're going to say that we don't have 

21 clear guidance on this, in spite of the fact that we have 

22 a signed letter from the author of legislation that is 

23 directly on point, I think we need to leave this item 

24 open until the Legislature resolves it. 

25 CHAIR SHEEHAN: Susan? 
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1 MS. GEANACOU: Yes, thank you. 

2 Susan Geanacou, Department of Finance. 

3 The Department of Finance supports the staff 

4 analysis in this matter. 

5 I'd just like to draw to your attention that in 

6 the prior matter, Charter Schools III, if I'm reading 

7 correctly, the claimant in that matter did include a 

8 charter school, whereas in this matter, as far as I can 

9 read and in the staff analysis, the sole claimant is a 

10 classically-defined school district and does not include 

11 a charter school. So Finance doesn't believe that the 

12 school district has standing to raise charter-school 

13 activities here, which is kind of a threshold questiqn. 

14 But nonetheless, we support the staff analysis in its 

15 entirety. 

16 MS. SHELTON: That's true, that's in the staff 

17 analysis prepared by Eric. There is no charter school as 

18 a claimant in this case. 

19 

20 

CHAIR SHEEHAN: Questions for the witnesses? 

MEMBER GLAAB: Yes, Madam Chairman, just a 

21 question of staff. 

22 What about with respect to the request to put 

23 it over? What is the up side versus down side? 

24 MS. SHELTON: Well, that would be within the 

25 discretion of the Commission if you wanted to put it 
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1 over. You know, the record is closed; and we wouldn't 

2 change our analysis to put it over. 

3 MEMBER GLAAB: In order to seek legislation, you 

4 can't --

5 MS. SHELTON: Well, it's kind of the same 

6 comments that were raised earlier that there's 

7 legislation effecting almost 'every single program that we 

8 analyze. And if we waited to do things, it would just 

9 delay everything continually. 

10 CHAIR SHEEHAN: Well, but, I guess, also one of 

11 the issues is, there is not a charter school as the 

12 claimant in here. I mean, the claim would have to be 

13 changed, even if the Legislature --

14 MR. SCRIBNER: Well, I think the reason why at 

15 the time the charter schools were not included is because 

16 that was a relatively recent change to how the Commission 

17 operated, requiring a specific entity for each individual 

18 type of body. So if you have a mandate that was imposed 

19 upon cities, counties, school districts, and charter 

20 schools, the Commission now would require every entity to 

21 be represented. 

22 For a long period of time, that was not the 

23 requirement. In fact, there were decisions that were 

24 made, and they have spoken on that, that charters have 

25 been footnoted in as part of school district decisions, 
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and charter schools were not actually claimants. 

In this case we have a difficult time getting 

charter schools in the process simply because they are in 

this: "Why?" Why are we spending so much time and 

effort in this because we're just getting slapped around 

consistently by the Commission, saying, "We're not 

eligible claimants." It's difficult to get them to fight 

the good fight here. 

Having said that, you put this item over, and 

I can get a -- I think I can get a charter school signed 

up in no time, and it would be a simple amendment to -

it would actually require no work on the Commission's 

part to add an eligible claimant here with a charter. 

CHAIR SHEEHAN: Okay, I guess - - oh, Camille, 

and then I'll - -

MS. SHELTON: A couple of things. 

One, a claim cannot be amended unless it's 

amended before the hearing is set. So we've already 

passed that point that it can be amended. 

And secondly, maybe in the past there have been 

situations where the test-claim legislation has treated 

different entities alike, and we have analyzed it based 

on the language of the legislation because it was equally 

applicable to different types of entities. But here, the 

school districts are not aligned with charter schools. 
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1 They have very different interests, different lobbying 

2 groups. They represent different reqtiests. And so it 

3 wouldn't be appropriate to have a school district stand 

4 in the shoes of a charter, when their interests are very 

5 different. A court wouldn't take that. I mean, a court 

6 wouldn't allow standing for charters with a school 

7 district as the claimant. 

8 MR. SCRIBNER: I would just -- as far as 

9 amending this claim, I don't -- I disagree. This would 

10 not be a substantive amendment. This would be a 

11 procedural addition of ·a charter claimant. The analysis 

12 would not change. Staff has already admitted to that 

13 fact. 

14 So if this item was, in fact, put over and we 

15 were able to add a charter claimant, the only thing that 

16- changes is the header that lists a charter school as a 

17 claim. We're not making a substantive change, and the 

18 analysis would not change. 

19 MS. SHELTON: It is a substantive change because 

20 we need -- when you file a test claim, you have to file a 

21 declaration saying that you've incurred increas.ed costs 

22 mandated by the State, and you have to show what your 

2 3 costs are. 

24 We don't have any evidence in the record to show 

25 that charter schools have incurred increased costs 
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mandated by the State here -

MR. SCRIBNER: Correct. 

MS. SHELTON: -- so it is a substantive. 

MR. SCRIBNER: That would be something that we 

would provide, and would not change what the Commission 

has done. For what would be before you this morning, it 

would be two pieces of paper and a header change. I 

don't see that as a substantive change. I don't see 

there being a substantive change in the analysis 

whatsoever. 

MS. SHELTON: It is evidence in the record. The 

Commission can't move ahead on a claim without having a 

declaration of costs. 

CHAIR SHEEHAN: Paula, did you want to say 

something before --

MS. HIGASHI: I just wanted to indicate that 

before this test claim was set for hearing, we issued a 

draft staff analysis. And typically, what happens when a 

claimant receives a draft staff analysis, if they've 

discovered that there's an omission or something that is 

brought to the attention through the analysis, they have 

a time period where they can either, one, request a 

postponement, they can amend a claim, whatever. And we 

haven't had any indications until this moment that that 

was his desire. 
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1 MR. SCRIBNER: The reason why there was no 

2 indication is what I stated: It appeared to be a 

3 foregone conclusion at that point in time. There seemed 

4 to be no traction in the Legislature to make any kind of 

5 changes. 

6 We have now traction with this body. We have 

7 several members who are obviously sympathetic to this 

8 issue, as eligible claimants. And based on the current 

9 environment, we might be able to pull someone forward. 

10 But as the environment existed six years ago, six months 

11 ago, it was completely different. And many charters just 

12 felt, "Forget it. It's not worth the time and expense." 

13 But if we are seeing positive changes, as we're seeing 

14 today, it gives a slight bit of hope. And believe me, 

15 charter operators, they operate on hope. And so I think 

16 that we could pick one up with the help of Eric Premack's 

17 group and the help of others, we could add a claimant. 

18 It would not, again, create a procedural 

19 nightmare for anybody. If anything, it just adds time on 

20 our end -- very little time to staff or the Commission 

21 itself. 

22 MR. BURDICK: Yes, Madam Chair and Members of 

23 the Commission, Allan Burdick on behalf of the CSAC SB 90 

24 service. 

25 I just want to clarify because I want to make 
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1 sure that this is not impacting cities and counties. 

2 Originally, this process was intended, the people that 

3 crafted it felt that there should be some multiple 

4 agencies submitting test claims, so that you would have 

s large, small -- different kinds of jurisdictions to file. 

6 You could look at -- for the debate, so you didn't 

7 continually see the County of Los Angeles, the County of 

a San Bernardino. Just the larger agencies typical before 

9 you. 

10 The Commission had that changed. They changed 

11 it so they wanted one claimant, and that was the 

12 direction of the Commission. They felt that having 

13 multiple parties confused the situation because of the 

14 fact that, you know, you had different people that were 

15 not reaching agreement, necessarily, on the same item. 

16 So they said, "You know, we'd really like to have one 

17 test claimant." 

18 I want to be clear today that when a city files 

19 a test claim that deals with, as an example, parks and 

20 recreation mandate, as an example, that covers cities, 

21 counties, and special districts, so that only one test 

22 claim has to be filed. It's not that· maybe there would 

23 be an objection to going back to the original intent of 

24 this. I just want to make it clear that, as we move 

25 forward, that we're not saying that we have to have a 
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1 city, county, and special district to file a test claim, 

2 on each test claim. I just want to be clear on that. 

3 MS. SHELTON: Now, that's correct, because the 

4 Government Code defines "local agency" to include all 

5 those bodies. There's no definition of "charter school" 

6 in the definition of school districts: 

7 CHAIR SHEEHAN: Yes, the concern -- I mean, you 

B can file a subsequent test claim on this issue. The 

9 concern -- going back to the issue on the previous one, 

10 the concern is the threshold issue of charter in that 

11 definition. 

12 Yes, I think you have support, sympathy from 

13 many members up here in terms of that issue upstairs. 

· 14 And certainly, you know, feel free to go upstairs and 

15 tell them how we wrestled with it. But the concern that 

16 I have -- at least speaking as the member, not as the 

17 chair -- until that threshold action is taken upstairs, 

18 we are still bound by the statute in terms of who we can 

19 look at as eligible.· 

20 MR. SCRIBNER: I understand. 

21 CHAIR SHEEHAN: And, see, the problem that I 

22 have -- I am extremely sympathetic to the case -- the 

23 Legislature knows how to put in those activities for 

24 reimbursement, and they know what to do. And it is a 

25 we cannot put ourselves in those shoes, despite -- I know 
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1 some of my colleagues feel differently. It's a hard one 

2 for me because I'm extremely sympathetic and have seen 

3 the growth of charters over the last ten, 12, whatever, 

4 years. But I have to sort of set aside my personal 

5 sentiment on that one, as .I am sitting here as a member 

6 of this Commission as the chair. That's the difficulty I 

7 have and the dilemma. But I have to come down on what I 

8 am bound by. 

9 

10 

MR. SCRIBNER: Understood. 

MEMBER SMITH: Thank you, Madam Chair. 

11 Yes, I guess I just don't see a significant 

12 downside of waiting. If the charter schools and school 

13 districts think they go straighten this out in the 

14 Legislature by next meeting, I just don't see -- I 

15 understand what you're saying; but I just don't see that 

16 we have a compelling reason to act today, other than it's 

17 on the agenda and it's a little bit more of a hassle to 

18 wait until next month. 

19 But if they think they can straighten the issue 

20 out -- I'm not convinced t'hat they were purposely omitted 

21 versus just having been thought of in the -- I don't 

22 know. If you can figure it out in the Legislature, I 

23 think we ought to give them the chance, too. 

24 

25 

CHAIR SHEEHAN: Okay, so is that a motion? 

MEMBER SMITH: That's a motion. Move to defer 
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1 to next meeting. 

2 CHAIR SHEEHAN: So there is a move to postpone 

3 the action on this item until our next meeting, which 

4 would be July. 

5 MEMBER WORTHLEY: Madam Chair, just a question, 

6 sort of a procedural question. 

7 

8 

CHAIR SHEEHAN: Yes. 

MEMBER WORTHLEY: If we did that, would we then 

9 be foreclosing further comments? Because I don't have a 

10 problem continuing it, as long as we're not going to 

11 reopen it and have a whole, new discussion about 

12 something we've already plowed through before. I mean, 

13 there's no need to do that again. So, I mean, if it's 

14 just a matter of continuing it for the sole purpose of 

15 finding out whether the Legislature is going to act on 

16 this matter, then I would support the motion. I just 

17 don't want to have to go through continual hearing after 

18 hearing after hearing, and say, well 

19 CHAIR SHEEHAN: Yes. So no new claimant on it. 

20 You can file a separate one, if you wish. 

21 MEMBER LUJANO: I have a question for staff. 

22 Let's say the Legislature does change the 

23 Government Code and includes charter schools for purposes 

24 of mandates. Would that clear up this issue? Or do we 

25 still have the voluntary issue out there? 
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And I know this is just your opinion. 1 

2 MS. SHELTON: No, if the Legislature changed the 

3 definition of "school districts" to include charter 

4 schools, then the Commission would have to follow that. 

5 MR. FELLER: The voluntariness there would be 

6 as relevant then to school districts or cities and 

7 counties. 

CHAIR SHEEHAN: Exactly. 

MEMBER OLSEN: Second. 

CHAIR SHEEHAN: We have a motion and a second 

just to postpone this claim until 

MEMBER WORTHLEY: July. 

CHAIR SHEEHAN: The July meeting. 

Camille, did you want to add? 

MS. SHELTON: (Shaking head.) 

CHAIR SHEEHAN: All right, all those in favor? 

(A chorus of "ayes" was heard.) 

CHAIR SHEEHAN: Any opposed? 

(No audible response.) 

MR. SCRIBNER: Thank you. 

MR. PREMACK: Thank you. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 CHAIR SHEEHAN: See, one of them were postponed 

23 or deferred. 

24 All right, Paula, the next -- 10 and 11 are off 

25 until next month; is that correct? 
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Education Code Sections 47605, subdivision (b)(5)(0) and 47611.5 
Government Code section 3540, et seq., Statutes 1999, Chapter 828; 

Charter School Collective Bargaining (99-TC-05) 

Western Placer Unified School District, Claimant 

EXECUTIVE SUMMARY 

The test claim was filed in November 1999 by the Western Placer Unified School District on test 
claim statutes that subject charter schools to the Educational Employment Relations Act 
(EERA). Specifically, the statutes require a charter school to insert in the charter a declaration as 
to whether the charter school will be deemed the public school employer for purposes of the 
EERA. If the charter school does not opt to be the public school employer, the school district 
where the charter is located is deemed the public school employer by default. 

For the reasons indicated in the analysis, staff finds that, as to the test claim statutes: 

• A school district claimant does not have standing to claim reimbursement for the activities 
alleged to be mandated on a charter school. 

• Charter schools are not eligible claimants subject to article XIII B, section 6 of the California 
Constitution. Thus, the requirement for the charter school to be subject to the EERA, as well 
as the declaration in the charter whether or not the charter school shall be deemed to be the 
exclusive public school employer, and requiring this declaration by March 31, 2000 (Ed. 
Code,§ 47611.5, subds. (b) & (f)) are not activities subject to article XIII B, section 6. 

• The test claim statutes do not mandate an activity on county boards of education. 

• Subjecting charter schools to the EERA is not a new program or higher level of service for 
school districts that are deemed the public school employer. 

• There is no evidence in the record that a school district incurs increased costs mandated by 
the state (within the meaning of Government Code sections 17514 and 17556) to make 
written findings of fact when denying a charter petition because the petition does not contain 
a reasonably comprehensive description of"A declaration whether or not the charter school 
shall be deemed the exclusive public school employer of the employees of the charter school 
for purposes of the [EERA]." (Ed Code, § 4 7605, subd. (b )(5)(0).) 

Recommendation 

Therefore, staff recommends that the Commission adopt this analysis and deny the Charter 
Schools Collective Bargaining test claim (99-TC-05). 

I 

99-TC-05, Charter Schools Collective Bargaining 
Final Sta.fl Analysis 



STAFF ANALYSIS 

Claimant 

Western Placer Unified School District 

Chronology 

11129/99 Test Claim filed by Western Placer Unified School District, Claimant 

06113100 Department of Finance submits comments on the test claim 

07113100 Claimant submits rebuttal comments on the test claim 

07 /24/02 Claimant requests postponement of the hearing on the test claim 

07/29/02 Commission staff grants postponement request 

04106106 Commission staff issues draft staff analysis on the test claim 

05/11/06 Commission staff issues final staff analysis on the test claim 

Background 

Charter schools are publicly funded K-12 schools that enroll pupils based on parental choice 
rather than residential assignment. In order to encourage innovation and provide expanded 
educational choices, 1 charter schools are exempt from most laws governing public education.2 

California was the second state in the nation to authorize charter schools in 1992, and they have 
steadily increased in number and enrollment since then.3 

Thetest claim statutes subject charter schools to the Educational Employment Relations Act 
(EERA) or "Rodda Act."4 Enacted in 1975, the EERA governs labor relations in California 
public schools with the stated purpose as follows: 

It is the purpose of this chapter to promote the improvement of personnel 
management and employer-employee relations within the public school systems 
... by providing a uniform basis for recognizing the right of public school 
employees to join organizations of their own choice, to be represented by the 
organizations in their professional and employment relationships with public 

1 Education Code section 4760 I includes these reasons, among others, in the Legislature's intent 
behind establishing charter schools. 
2 Education Code section 47610. Exceptions to the exemption in section 47610 include teachers' 
retirement, the Charter School Revolving Loan Fund, and laws establishing minimum age for 
public school attendance. Other areas in which charter schools are subject to the Education Code 
include pupil assessments(§ 47605, subd. (c)(l )), and teacher credentials((§ 47605, subd. (1)). 

3 Office of the Legislative Analyst, "Assessing California's Charter Schools" (January 2004); 
See <http://www.lao.ca.gov/2004/charter _schools/O 12004 _charter_ schools.htm> [as of 
January 13, 2006]. 
4 The EERA is in Education Code section 3540 et seq. (Stats. 1975, ch. 961, eff. July 1, 1976). 
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• 
school employers ..• and to afford certificated employees a voice in the 
formulation of educational policy. 5 

· . 

The EERA creates a process for groups of school district employees that share a 'communify of 
interest' to organize and become represented by an.employee organization (or union).6 The 
EERA also defines the issues that may be negotiated between the school district and the . 
employee or~anization, 7 and defines the rules for negotiations, 8 mediation,9 and dispute of 
grievances. 1 It also establishes the Public Employment Relations Board (PERB) 11 to administer· 
the EERA and referee labor disputes. · 

The Test Claim Statutes 

Education Code section 47605, subdivision (b)(5)(0)12 requires each charter school charter to 
contain, "[a] declaration whether or not the charter school shall be deemed the exclusive public 
school employer of the employees of a charter school .... " 

Education Co'de seC:t1on 4 7611.S was also added by the test claim legislation. Subdivision (b) 
states·, "If the charter school is not so deemed a public school empfoyer, the school district where 
the charter is located shall be deemed the public school employer for the plirposes of [the 
EERA]." Subdivision (f) of section 47611.5 requires, "By March 31, 2000, all existing charter 
schools ... [to] declare whether or notthey shal! .be deemed a public .schoo.J ·employer in 
aqgordance with subdivision (b ), ~d sucl::1 declaration shall not be materially inconsistent with 
the charter.". Subdivision ( c) defines the sc:ope_ of represe.t;ttatlon to mclude discipline and . 
dismisf!al of chart~r school employees "if the charter ... does not specify that it shall comply with 
those statutes and regulations ... that establish and regulate tenure cir a merit or civil service 
system." , · . 

The BERA, in Goye~ent Cqde section 3540. l, subdiVision (k), as arii.<;inded by the test claim 
legislation, defines "public s9hool employer" as "the governing board of a. sch6ol district, a 
school district, a cqunty board of e.ducatiqp., or a county superintendent of school~, or a charter 
school that h~ <feclared itself. a_ public school employer pursuqni to subdivision (b) of Section 
47611.5 of the Education COde." (Italicized texiadded by Stats. 1999, ch. 828.) 

Related Commission Decisions on Ch~rter Schools 

On May 26, 1994, the Commission heard and decided a related test claim:· Charter Schools, -
(CSM-4437). 13 The Commission found that Statutes 1992, chapter 781 (Ed. Code,§§ 4760.5 & 

5 Education Code section 3540 
6 Education Code section 3543. 
7 .• 

Education Code section 3543.2. 
8 Education Code section 3543.3. . . , r . 

9 Education Code sectioI13548. lmP,asse procedures are also in this section. 
10 Education Code section 3543, 
11 Education Code sec;tioi;t 3 541. 
12 References herein are to the Education Code unless otherwise indicated. 
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47607) is a reimbursable state-mandated· pro gram on school districts for new activities related to 
initial charter school petitions, and for monitoring and evaluating the performance of charter 
schools pertaining to tqe revision or renewal of approved charters. 

On November 21, 2.002, the Commission adopted its Statement of Decision for the Charter 
Schools II test claim (99-TC-03) finding that Statutes 1998, chapters 34 and 673 (Ed. Code, 
§§ 47605, subds. U)(l) & (k)(3), 47605.5, 47607, & 47614) impose reimbursable state-mandated 
activities on school districts and/or county offices of education activities related to reviewing 
renewal petitions and permitting charter schools to use school district facilities. · -

On December 2, 2003, the Commission adopted consolidated parameters and guidelines for the 
Charter Schools and Charter Schools II decisions. School districts may charge a fee from one to 
three percent of the charteJ:'.. school's revenue for "supervisorial .oversight" of the charter school. 14 

This fee is a recognized offset in the Charter Schools parameters and guidelines. 

The Commission was scheduled to l;iear the Charter Schools III test claim15 ·at the April 26, 2006 
Corrmussion hearing, but it wa5. ,continued to the May 25, 2006 hearing. The Charter Schools fil 
claim alleges various activities ~elated to charter school funding and accountability, and was filed 
on behalf of both scho~l districts and charter schools. ' - -

Related Commission Decisions ori. Collective Bargaining/EERA 

In tl).e Co/(ective Bargair;(ng statement of di;:cision, the .. Board of Control detemiined that Statutes 
1975, chapter 961. (the BERA) is a reimbursable mandate. Parameters and guidelin~s were 
adopted oµ October 22, 1980, l!lld amencied seven times l:>i::fore the decision cm the next related 
claim: Collective Bargaining Agreement Disclosure (97-TC-OS). · 
On March 26, 1.998, the Qp_IIl.ffiissipn adopted the decision for the Collective Bargaining 
Agreement bisclo.;>ur~ {97-TC-0.~) test. claim. The Coriµajssi9n fouµci that Qove!nrri<::'Iit Code 
sectiqn }547.5 (Stats ... 1991, ch~ i2i3) and CDE Manageµient Acivi~ory 92~01 (s'a:reimbtirsable 
mandate for requiring K-14 school,_distncts to pUbficly cli~'cJcising the major prdvisicins of all . 
collective bargaining agreements after negotiatlon·s, but before .the a~eement'becomes binding. 

The parameters and guidelines for Collective Bargaining ,jgreement. Disclosure (97-TC-08) were 
adopted in August 19, 1998, and consolidated with the Colle'dtiveBargainingpariliiieters and 
guidelines. The reimbursable activities in the consolidated parameters and guidelines can be 
summarized as follows: · · 

13 Charter Schools (CSM-4437) Statement of Decision adopted on July 21, 1994; parameters and 
guidelines adopted on October 18, 1994. 
14 Education Code section 47613 (former section 47613.7, added by"Sfats. 1998, ch. 34). 
15 Filed on Education Code Sections 41365, 47605; subdivisions (b),(c),(d)'; (j) and(!), 47604.3, 
47607, subdivision (c), 47612.5, 47613 (former§ 47613.7), and 47630-47664; Statutes 1996, 
Chapter 786; Statutes 1998, Chapter 34, Statutes 1998, Chapter 673,, Statutes 1999, Chapter 162, 
Statutes 1999, Chapter 736, Statutes 1999, Chapter 78, California Departmerit of Education 
Memo (May 22, 2000). 
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1. Determination of appropriate bargaining units for representation and 
. determination ofthe exclusive representatives: 

a. Unit determination; 

b, Determination of the exclusive representative .. 

2. :E1ection.S and decertification elections of ililitrepresentatives are 
reimbursable iil the event tlle Public Employment R.eiatioru,; Board 
dete~pes thii.t a qtiestioQ of representation eXists and ordd·'s aii election . 
held by secret ballot. 

3. Negotiations: reµnbursable functions inclu\fe - receipt of exclusive 
representative's. lnitiaj contra9t proposal, holding of public he.fµ'ings, 
providing a reasonal:iie nµmber of copies of the employer's prqposeg 
contract to .. the. public, development and. presentation of th~. ini#~.L.cHstrict 
contract proposal, negotiation of the contract, reproduction ar,i.d. 
distrib~tion of the final contract agreement. 

4. Impasse proceedings: 

a. Mediation; 

b. Fact-finding publication of the findings of the fact-finding panel. 

5. Collective bargaining agreement Oisclosure. 

6. Contract administratiqn and adjudication of contract disputes e.ither by 
arbitra_tion or litig!}tfon. Reimbursable .functions include grievances and 
administration and enforcement of the contract. 

7. Unfair labor practice adjudication process and public notice complaints. 

In another related·decision adopted in December 2005, the Agency Fee Arrangements 
Sfatemerit of Decision (CSM OO-TC-17, 01-TC-14), found that a portion of the BERA (Gov. 
Code,§§ 3543, 354'6 & 3546.3, Cal~ Code Regs, tit. 8 §§ 34030 & 34055) and its r~gulations 
constitute a reimbursable state-mandated program on K-14 school districts for deducting 
fair share fees and ,paying th~ amount to the employee organization, providing the exclusive 
representative of a public employee with the home address of each member ofa bargaining 
unit, and for filing with. PERB a list of names and job titles of persons emplb)'ed in the unit 
described in the petition within a specified time. · 

Claimant Position 

Claimant alleges that the test claim statutes impose a reimbursable mandate under section 6 of 
article XIII B of the California Constitution. After summarizing the test claim statutes, claimant 
states their consequence will be "school districts (including county superintendents ofschools 
that sponsor charter schools), or the charter school will incur the cost of collective bargaining, 
depending upon the election of the charter school."16 Claimant alleges the following activities: 

16 Test Claim, page 3. 
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• On county superintendents of schools, a higher level of service as the public 
school employer is required to assume the collective bargaining obligations of 
Government Code section 3540 through 3549 for charter scl;i,901§ granted under· 

· the authority of a county board of education when the charter school elects not to 
be the public school employer. ·The county board will incur additional costs of 
having to cqpdu.ct a. hearing for t)le material changt;: in an eitj~ting charter school's 
charter in or~~r to cqi.np!y with the new nianc;Iat~ tb,at all ch~er ~~!J.qols' charters 
inclqde a d~c!Rf!ltjon n;:garding its status as t!J.ejmblic school employer .. Although 
this is a nev/reimbursable"activity, thls cost wili'b~'cov6ted under the existing 
Charter School mandated reimbursement program. 17 

· 

• On schooi ·4~stdcts, a higher levd of service as the ptiblic school. erripfoyer is 
required to a~~ume the collective bargaining ol;>ligations of Government Code 
sections '3 54tHhi-ough 3 549 for charter schools within their districts when the 
charter' sciiool"elects ·not tci i£ the "public s6h8ol employer" uridet'S.ecticin · 
4 7611.5. Th:e·sciiool 'distnd that ·granted tlie charier Will incur adoitiomff costs of 
having to conduct a hearing for the' material change in ail existing chliiter school's 
charter in order to comply with the new mandate that all .charter sc)l.ools' charters 
include a declaration regarding [their] status as the public school employer. 
Although this is a new reimbursable activity, this cost will be c6ver.ed:under the 
existing Charter School mandated reimbursement program. 18 

• In those cases where the charter school declares itself to be the "public school 
employer" , .. ne)V reimbursable activities as the "public school employer" 
required to 'a.Ssw:i:fo the collective b~gaining oi:iligiitiofui 'of' GovE:inrrient Code 
sections 3540 through 3549. In addition to the costs of collective baigaming, an 
existing charter school is now mandated to amend its charier to" inclu'cle its 
declaration regarding its status as a "public school employer."19 

As to the collective bargaining activities, claimant alleges activi~ies "that mirror those already 
allowed under the Collective Bargaining reimbursement program."20 .Thus, claimant summarizes 
the activities listed in the Colle,ctive Bargaining param~ter and guicielines listed above. · 

In comments submitted in July 2000 in response to the Department of Finance, claimantasserts: 

[W]here the charter schooi· elects to be the 'public school employer' it is the 
charier school that assumes the new program or higher leve1'of service in that the 
charter school will now be forced to comply with the collective bargaining 
obligations of the Educational Employment Relations Act. 

Claimant agues that charter schools that make this election should be entitled to reimbursement 
under the current collective bargaining mandate reimbursementprogram. If, however, the 

t
7 Test Claim, page 3-4. 

18 Test Claim, page4. 
19 Test Claim, page 4. 
20 Test Claim, page 4, footnote 10. 
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charter school elects not to be the "public school employer' and the school district or the county 
office of education assume that role, claimant states that reimbursement should occur under the 
current collective bargaining program by amending the parameters and guidelines "to reflect the 
additional authority under which this obligation occurs." 

Claimant refutes the assumption that charter school employees, for charter schools that elect not 
to become the "public school employer," would automatically become part of the existing 
bargaining units, so no additional costs would be inclirred. Claimant states that this would occur 
in some cases by agreement of the parties; "however, in most cases the charter schools' 
employees will not have community of interest with school district employees and will not 
become part of the school districts' bargaining units. Claimant includes with its comments a 
copy of Assembly Bill No. 842 (Migden), a bill that was introduced in 1999 but not enacted, that. 
would have required charter school employees to be included in existing bargaining units. 
Claimant attaches Assembly Bill No. 842 (hereafter AB 842) to show that the legislative intent 
was not for charter employees to join existing bargaining units. Thus, claimant argues that "in 
most cases local educational agencies would incur costs as outlined in the collective bargaining 
mandated reimbursement program for all additional activities assumed with these new 
bargaining units (if formed)." 

State Agency Position 

In comments submitted in June 2000, the Department of Finance (Finance) states, 

If a charter school elects [not21
] to be the public school employer of its employees 

for EERA purpose, and the charter school employees are subsequently placed in 
the same bargaining units with which the county office of education or school 
district currently negotiates, the Department of Finance believes no additional 
State-mandated costs would be incurred. 

Finance goes on to comment, "[i]f, however, a charter school declares itselfthe exclush1e public 
school employer of its employees and, as a consequence, new bargaining units are established 
with which the county office of education or school district must conduct negotiations, we do 
believe additional state-mandated costs may be incurred." 

No other state agencies submitted comments on the claim. 

21 As noted by claimant, Department of Finance comments include a number of typos that lead to . 
contradictory statements. This analysis is based on a reasonable interpretation of those 
comme.nts as read by the claimant to insert the word "not" into the first sentence of the fourth full 
paragraph of the Department of Finance comments. The sentence should read, "If a charter 
school elects ncitto be the public school employer ... " 
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Discussion 

The courts have fou:nd that article XITI B, section 6 of the California Constitution22 recorizes 
the state cc>nstitutloilal restrictions on the poweni of lcical government to tax and spend. 2 "Its 
purpose is to preclude the state from shifting fuiancial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articlesJCIII A and XIII B 
impose."24

· A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in anactivity or 
~k~ . . . 

In addition, t!le required activity or task must be new, constituting a "new program," or it must 
create a "higher level of service" over the previously required level of service.26 

· 
'... • 1• 

The court!! have defin~d a ':'program" subject to artii;:le XIII B, section 6, of the California 
Constih?tiqn, as ope t;hat carries out the. govem,i:ri~Pt.al function of provid~g pu,blic services, or a 
law that imposes UJJique requirements op lopalag~n..sies or schoql districts to implement a.state. 
poli.cy, but does not"!pply generally to all residents.ll11d entjties in the state.27 To det~ine if the 
program is new or imposes a higher level of service, the test clairll legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test i;:laim 

22 Article XITIB, section 6, subdivision (a), (as amended in November 2004) provides: 

(a)wheriever the Legislature c>r any state~gengy mandates a new program or 
higher level of service on any local govemni.ent, the State shall provide a· 
subvention of funds to reimburse that local government for the costs of the 
pfograin or increased level of service, except that the Legislature may, but need 
not, provide a subvention of funds for the following mandates: (1) Legislative 
mandates requested by the local agency affected. (2) Legislation defining a new 
crime or changing an existing definition of a crime. (3) Legislative mandates 
enacted prior to January 1, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January 1, 1975. 

23 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 
30 Cal.4th 727, 735. 
24 County of San Diego v. State of California (County of San Diego)(l997) 15 Cal.4th 68, 81. 
25 Long J;l.each Unifi~.d School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174 . 

.. · . . 

26 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 
27 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44 
Cal.3d 830, 835.) 
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legisfation. 28 A "higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the public."29 

· . .. 
Finally, the newly, required activity or increased level of service must impose costs mandated by· 
the state. 30 

· . · 

The Conimission is vested with exclusive authority to adj11dicate disputes over the existence of 
state-mandated programs Within the meaning of article XIIl B, section 6.31 Iri making its . 
decisions, the Commission riilist strictly construe article XIIl B, section 6 arid not apply it as an 
"equitable remedy to ci.rre the perceived Unfairness resulting from political decisions on funding 
priori ti es: "32 . 

Issue 1: Is the test clai01 legislation subjectto article XIII B, section 6 of the 
Califotnia Constitution? 

A. Are. charter schools eligible claimants? 

The test claim statutes include, in addition to the Education Code statutes pled ·by claimant, 
Government Code section 3540 et seq,, the Educational Employment Relations. Act (EERA). 
Because the Board of Control (the Coinmission's predecessor) already adjudicated the.BERA in 
the Collective Bargaining test claim, as· discussed above, this analysis of the BERA only applies 
to charter schools because the Commission does not have jurisdiction to reconsider the original 
BERA test claim. 

Education Code section 47611.5, subdivision (a), states that the BERA applies to charter schools. 
Under subdivisions (b) and (f) oftbis•section, as added by the test.claim legislation/'all existing 
charter schools must declare whether or not they shall be deemed a public school employer ... " 
and must do so by March 31,2000. Therefore, the first part of the analysis Wider issue 1 
addresses whether these activities are subject to article-Km: B, section 6 where the charter school 
has declared itself to be the public school employer. The second part of the analysis addresses 
whether these a,ctivitjes are subject to ar1:icl.e XIIl B, section 6 where the school district is the 
publiC< school employer. · 

28 San Diego Unified School Dist., supra, 33 Cai.4th 859, 878; Lucia Mar, supra,.44 Cal.3d 830, 
835. 
29 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
3° County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Goveniment Code sections 17514 and 17556. 
31 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552:; 
32 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
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Charter School as "Public' School Employer" 

By way of background, charter schools are formed through a petition signed by either (I) at least 
one-half of the parents of the pupils that the charter school estimates will enroll in the school in 
its first year of operation; or (2) at least one-half of the number of teachers that the charter school 
estimates will be employed at the sc;hool during its first year.33 Charters are .submitted to a 
school district for approval or denjal. The district must approve the charter.unless it makes 
specified written :fi~dlngs regardi.ng defects in the petition, the prop9sed program, or charter.34 If 
the district denies the petition, petitioners can appeal to the county office of education or State 
Board ofEducation.35 In certain situations, petitioners can apply for a charter directly to the 
county office of education36 or State Board of Education. 37 

. ' I;: • \ : c·~ - .. : ;··; • ~' 0 ' 

Finance comments, "[i]f, however, a charter school declares itself.the exclusive public school 
employer of its employees and, as a consequence, new bargaining.units are established with 
which the county office of education or school district hiilst conduct negotiations; we do· believe 
additional.state-m~c;iates costs may be. incurr\:d." 

Claimant does not address the issue directly, but states in rebuttal to Finance's comments that if 
"the charter school elects to be the ','public school employer" it is the charter school that assumes 
the new program or higher level of service in that the charter school will now be forced to 
comply with the collective bargaining obligations of the Educational Employment Relations 
Act." [Emphasis in original.] 

The claimant in this case is a school.district. Staff finds that a school district does not have 
standing to claim r:eimbursement for activities-alleged to be· mandated on:a charter school; since 
school districts.are·notdefined to include charter schools.38 

· The·.Legislature treats charter 
schools differently from school districts. In addition, a:s discussed'below; staff finds that there is 
not a state mandate subject to article XIII B;· section 6.when charter schools are deemed public 
school employers, 

In the Kern High School Dist. case,39 the California Supreme Court considerJd \Vhether school 
districts have a right to reimbursement for costs in complying with statutory notice and agenda 
requirements for various education-related programs that are funded by the state and federal 
government. The court held that in eight of the nine programs at issue, the claimants were not 

33 Education Code section 47605, subdivision (a)(l). In the case of an existing public school 
conversion to a: charter school, the petition must be signed by not less than 50 percent of the 
permanent status teachers currently employed at the school (Ed. Code,§ 47605, subd. (a)(2)). 
34 Education Code section 47605, subdivision (b). 
35 Education Code section 47605, subdivision (j). 
36 Education Code sections 47605.5 and 47605.6. 
37 Education Code section 47605.8. 
38 Government Code section 17519 defines 'school districts' for purposes of article XIIIB, 
section 6. As to standing, Cf. Kinlaw v. State of California (1991) 54 Cal. 3d 326, 334-335. 

39 Kern High School Dist., supra, 30 Cal.4th 727. 
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entitled to reimbursement for notice and agenda costs because district participation in the 
underlying program was voluntary. As the court stated, "if a school district elects to participate 
in or continue participation in any underiying voluntary education-related funded program, the 
district's obligation to comply with the notice and agenda requirement related to that program 
does not constitute a reimbursable mandate."40 

· · · 

In this case, the charter school is voluntarily participating in the charter program at issue. 
Because charter schools are initiated by petition of either parents or teachers, they are created 
voluntarily. No state mandat.e requires them to exist. Rather, the charter is more in the nature of 
a contract than a state~irnpos_ed mandate. Consequently, based on the reasoning in the Kem case 
regarding voluntary participation, charters schools are not entitled to reimbursement under article 
XIII B, section 6. 

Moreover; a charter school that elects to be the "public school employer" would be voluntarily 
subjecting itself to the provisions ofthe BERA. Section 47611.5 of the test claim statutes states: 

(b)A charter school charter.shall contain a deelatation regarding whether or not 
the charter school shall be deemed the exclusive public school employer of the 
employees at the charter school fofthe purjioses of Sectio1.1 3 540.1 of the 
Government Code. [,] ... [,-]' · 
(f) B.y M!lfch 31, 2000, all eii'isting charter schools must declare whether or not 
they shall be deemed a pubilc schodi'employer in acccirdabce with subdivision 
(b ), and such declaration shall not be materially inconsistent with the charter. 

Based on the Supreme Court's reasoriirig discussed above regarding voluntary participation, 
charter schools are not entitled to reimb-llrsement under article XIIi B, section 6. 

Goyernment Code section 17519 defines "school district" for purposes of mandate 
reimbursement; as "any school distriet, cornrnti.nity college district, or county superintendent of 
schools." Thus, in _addition to the reas'oris discussed above, charter schools are not eligible for 
reimbursement because they are ncii: mchlded in this definition. 

The Education Code treats charter schools as school districts for some purposes, such as special 
education, 41 collective bargaining,42 and apportionment of funds. 43 And charter schools are 
deemed school districts for purposes of"Sections 8 and 8.5 of Article XVI of the California 
Constitution [Proposition 98 school funding.]'.44 

These examples, however, underscore that charter schools are not treated as school districts for 
purposes of mandate reimbursement under article XIII B, section 6. Charter schools are not 
mentioned in the mandates statutes (Gov. Code, § 17500 et seq.), nor are they considered "school 
districts" for purposes of mandate reimbursement in the charter school statutes (Ed. Code, 

40 Id. at page 743. Emphasis in original. 
41 Education Code section 47604 et seq. 
42 Education Code section 47611.5. 
43 Education Code sections 47612, subdivision (c), 47650 and 47651. 
44 Education Code sections 47612, subdivision (c). 
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§ 47600 et seq.). And as mentioned above, except as otherwise specified, charter schools are 
"exempt from the laws governing school districts. "45 This exemption includes the mandate 
reimbursement stafutes (Gov. Code, § 17500 et seq.). 

Charter schools were established in 1992 (Stats. 1992, ch. 781), long afi:e~ the Commi,ssion's 
statutory scheme was enacted in 1984. Yet in spite ofrecent amendments to article Xm: B, 
section 6,46 as well as both the mandates aiid charter schocil statutory schemes,47 the Legislature 
has not amended eithel-"scheme to make charter schools eligible claimants. Because the 
definition of "school· district" in Government Code section 17519 does not include charter 
schools, they carriiot·be read into that definition:. The Co:mfuissiO:ti, like a court; may not add to 
or alter the statutory lariguage to accomplish a purpose that does not-appear on the face of the 
statute or from its legislative history, where the language is clear.48 

· 

As the California Supreme Court has stated, "Where a statrite, with reference to one subject 
[whether schcfol districts inchides charter schools] contains a 'given provision, the omission of 
such provision from a similar statute concerning a rela~d subject ... is significant to show that a r 

different intention existed."49 Thus; that the Legislature deellJ.ed a "charter school" to be a -
school district for some purposes (such as special education for example) camiot be interpreted to 
mean that a "charter school" should be deemed a school district for qther purposes, sl,lc;h as 
mandate reimbursement. The omission of "charter school" from the definition of school districts 
in Government Code s~ction l 75i9 is significant to show a different intention: that ch~er 
schools are not eligtble for mandate reimbursement. · . · · · 

Therefore, stafffinds th!tt charter schools are not eligible claimants for purposes of article 
XIII B, section 6 of the c:::'alifomla Constitution, nor are they eligible c_laimants for purposes of· 
this test claim. · 

Based on this analysis, s~ff finds that the requirement,. for the charter school. to be subject to tlie 
BERA, as well-as the charter school's charter ti;i dei::lare whether or not the charter school shall 
be deemed to be the exclusive pubi1c school employer, anq requirir.ig this declaration by · 
March 31, 2000 (Ed. Code,§ 47611.5, subds. (b) & (f)) are not activities subject to article 
XIII B, section 6: 

45 Education Code section 47610. 
46 In November 2004, Proposition IA was enacted to amend article XIII B, section 6, so that 
school district mandates are treated differently for purposes of mandate suspension, as well as 
mandates that "provide or recognize any procedural or substantive protection, right, benefit, or · 
employment status of any local government emplOyee ... or ... local government employee 

organization." (Cal. Const., art. XIII B, § 6, subds. (b)(4) & (b)(5).) 

47 For charter schools, in addition to the test claim statutes, see e.g., Stattites 2003, chapter 892. 
For the Commission, see e.g., Statutes 2004, chapter 890, Statutes 2002, chapter 1124, and 
Statutes 1999, chapter 643. 
48 In Re. Jennings (2004) 34 Cal. 4th 254, 265. 
49 Id. at page 273. 
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B. School district activities 

School District or County Superintendent of Schools as "Public School Employer" 

Education Code section 47611.S, subdivision (b), states, "If the charter school is not so deemed a 
public school employer, the sc~ool district where the charter is located shall be demrted the 
public school employer for the purposes of Chapter 10.7 ... [the BERA].'' Since the Legislature 
has made the school district the default public school employer if the.charter school elects notto 
be the employer, the issue is whether doing so triggers mandated school district activities under 
article XIII B, section 6. · 

Claimant alleges the activities that mirror those listed in the Collective Bb.rgaining parameters 
and· guidelines are reimbursable for charter school employees: determination of appropriate 
bargaining units, elections and decertification of elections, negotiations, impasse proceedings, . 
collectiye bargaining agreement disclosure, contract administration and adjudication of contract 
disputes, and unfair labor practice adjudication,process and public notice complaints. 

Staff finds that the test claim statute~ impose BERA (collective bargiiliiirig) activities on school 
districts (ilr' coililtY silperintendents tli~t act as school district850

) for charter school einpfoyees·. .. 
Therefore, staff finds that the test claim legislation i1dubjecfi:o li.i:'ticle X1rr B, section 6 when the 
school district acts as the public school employer, (for purposes of the BERA) for charter school 

. l SI . emp oyees. · . , · ... · . 

Claimant alleges, as to count)! superintendents of schools, a higher level of service as the ptiblic 
school employer that is required to assuni.e the collective bargaining obligations of Government 
Code sections 3 540 through 3549 for charter schools granted under the authority of a· County· 
board of education whenthe charter school elects notto be the public school employer.-

Although a county board of education may grant a charter petition, 52 and mafb'e'a' 'public· srihool 
employer, ' 53 the test claim statute does not expressly apply to county boards of education. There 
is no. provision under section476l1.5 for a county board to be assigned the public school 

· employer role. According to.section 47611.S; subdivision (b), either the charter school elects to 

so Education Code section 35160.2 states, "For the purposes of Section 35160, [regarding the 
authority of school districts] "school district" shall include county superintendents of schools and 
county boards of education." · . 
51 On page 4 of the test claim, in footnote 9, claimant states the "school district that granted a 
charter :will incur additional costs ... to cond~ct .a bearing for the material change in an existing 
... charter ... to comply with the new ma,ndate that a.J,.1 ••• charters include a dec!;iration regarding 
[their] status as the 'public school emp}QY~!:' Alt4,ough this is a new reimbursable activity this 
cost will be covered under the existing Charter School mandated.reimbursement program." Staff 
notes that the public hearing requirem,ent (~Ed. Code, § 47607) was deci4ed by the 
Commission in the Charter Schools test 9laim (CSM 4437). Claimant's footnoted comment 
appears to be an observation. Because ciaimantalleges neit)l~r section 47607, nor activities 
based on it, staffmakes no findings on the hearing activity. · · 
52 Education Code sections 47605, subdivision G)(l), 47605.5 and 47605.6. 
53 Government Code section 3540.1, subdivision(k). 
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be the public school employer, or the school district becomes so by default. Therefore, staff 
finds that claimant's al\7~ed activity for county boards of education is not a mandate subject to 
article XIlI B, section 6. " · · · · 

Finili~g~·~n denial ... 

Claimant pleads section 47605, subdivision (b)(5) which requires written findings when denying 
a charter petition. In subparagraph (0), the findings must state, when applicable, that the petition 
does:not contain a realionably comprehensive description of"A declaration whether or not the 
charter school shall be deemed the exclusive public school employer of the employees of the 
charter school for purposes of the [BERA]." 

Although this'statute merely describes a provision that the charter must contain, it also requires, 
school districts to make a written finding when denying a charter for lack of this public school · 
employer declaration. Although preexisting law-required: written findings on denial, the plain 
language of section 47605; subdivision (b)(5)(0)adds the lack of a public school employer 
designation as anoth~r p~te~tia,l. r~ason for denying a cpiµ:t~r petition. Therefore, as a. . 
requirerp.e1J.t imposed on SCll()o'i districts When gl~g appl~cable nndings, staff finds that section 
47605, subdivision (b)(S){O) is sµbject to articie)d:q: B1 .section 6. · · 

Although in the Charier Schoolslll test claim (99~TC~l4), the claimant pied that the activity of 
making written findings on denial of a charter is reimbursable, the statutes pied in that claim did 
not c~ntain the public school employer declaration requirement of subdivision (b )(5)(0). Thus, 
stafl'. finds that it bas juri!!diction over this test claim statute, because subdivision (b)(S)(O) was 
not pied in the C,harter Schools lli,test claim. 

C. Does thEHest claim legislation constitute a "program" within the meaning of article . 
xnr ~. sectio1,1, 6? ' ' 

In order for the test' claim legislation to be subject to article XIII B, section 6 of the California 
Constitution, the legislation must constitute a "program," defined as a program that-carries out 
the governmental function of providing a service to the public, or laws which, to implement a 
state policy, impose unique requirements on local governments and do not apply generally to all 

54 On page 4 of the t~st claim, in footnote 8, claimant states that the "county board of education 
... wili incm additional C(lsts of having to condtibt a hea.iin:g for the material change in an 
existing ... charter' in order to comply Vfith the n,ew m~dafo that all ... charters include a 
deClaration regarding [their] status as the 'public scii;ool employer.' Although this is a new 
reimbursable activity this cost will be covered under the existing Charter School mandated 
reimburs·ement program." Staff notes that the public hearing requirement for school districts (in 
Ed. Code,§ 47607) was decided by the Commissi9n in the Charter Schools test claim (4437) .. 
Claimant's footnoted comment appears to be an observation. Because claimant alleges neither 
section 4 7 607, nor activities based on it, staff makes no findings on the hearing activity. 
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residents and entities in the state. 55 Only one of these findings is necessary to trigger article 
. 56 XIII B, section 6. · . 

Of the activities. discussed above, only the following that are subject to article XIII B, section 6 
are now ·i.inder consideriltiori.': · 

• Subjecting sc.hool districts to the BERA (collective bargaining, Gov. Code, § 3540 et 
seq.) for charter sc!J.qol eJ.Tipl~yees,(Ecf Code,§ 4761.1.S)whe~ the district assumes the 
role of public school employer. 

. . 

• · Including in wr1tten findings when denying a charter petition that the petition does not 
contain a reasonably comprehensive description of "A declaration whether or not the 
charter school shall be deemed' the excl:usive public school employer of the employees of 
the charter school for purposes of the [BERA]." (Ed Code,§ 47605, subd. (b)(S)(O).) 

Staff.finds that the test claim statute~ constitute a program within the meaning of article XIII B, 
section 6~ Although courts have g~tieraliy held that mandates that affect employee benefits do 
not constitute a program within the'meariirig of article XIII B, section 6,57 the BERA transcends 
ordinary employee righ~ or benefits. · 

For example, Government Code section 3540 specifically declares the EERA's legislative intent: 
"It is the purpose of this chapter to ... afford certificated employees a·voice in the formation of 
educationalpo/icy." [Emphasis added.] Moreover, Government Code section 3543.2 of the 
BERA includes the following: "[T]he exclusive representative of certificated personnel has the 
right to consult on the definition of educational objectives, the determination ofthe content of 
courses and curriculum, and the selection of textbooks to the extent such matters are within the 
discretion of the public school employer under the law."58 

55 County of Los Angeles, supra, 43 Cal.3d 46, 56. 
56 Carmel Valley Fire Protection District v. State of California, et al. (1987) 190 Cal.App.3d 
52·1, 537. . . 
57 In County of Los Angeles v. State of California ( 1987) 43 Cal.3d 46, the court held that 
legislation afforditlg local agency em:ploy~es the same increased level of workers' compensation 
benefits to employees in private orga:riizatfons was not a program.· Likewise, in City of 
Richmond v. Commission on State Mandates (1998) 64 Cal.App.4th 1190, the court held that 
legislation requiring local governments to provide death benefits to local safety officers under 
both the Public Employees Retirement System and the workers' compensation system was not a 
program. Also, the court in City of Anaheim v. State of California (1987) 189 Cal.App.3d 1478, 
1484, determined that a temporary increase in PERS benefits to retired employees, resulting in 
higher contribution rates for local government, did not constitute a program. And in City of 
Sacramento v. State of California (1990) 50 Cal.3d 51, the California Supreme Court determined 
that providing unemploynient compensation protection to a city's employees was not a service to 
the public. · 
58 In addition to certificated employees, the BERA also applies to classified employees. (Gov. 
Code,§ 3540.1 subd. (e)). 

15 

99-TC-05, Charier Schools Collective Bargaining 
Final Staff Analysis 



The courts have held that although numerous private schools exist; education is a peculiarly 
governmental function and public education is administered by local agencies to provide a 
service to the public.59 Thus, because the test claim statutes affect the educational policy of 
school districts that are public school employers as to their charter scho9J(s), staff finds that the 
test claim statutes constitute a program within the meaning of article Xrir B, section 6. 

Issue 2: Does the test claim l~gislation impose a new program or higher level of service on 
. school districts wi.thin the meaning of article Xin B, section 6? · 

To determine whether the "program" is new or imposes a higher level of service, the test claim 
le~slatio? is ~omroared to the le~al ~equir~me~ts in ~ff~~t immediately be!ore enacting;.the test 
claim legislation. 0 And the test claim legislation must'lncrease the level of governmental 
service provided to the publiC.61 Each activity is discussed separately. · · 

BERA 

The issue is whether subJecting charter i;chools to the EERA for ~barter school erripl9yees 
creates any new school district actiyitfos, thereby imposing a new program or higher level of 
service on school districts. Staff finds that it does not. 

Finance, in its June 2000 coinments on the test claim, states, . 

If a charter school elects [not62
] to be the public school employer of its employees 

for BERA purpose, and the charter school employees are subsequently placed in· 
the same bargaining units with which the county office of education or school 
district currently negotiates, the Department of Finance believes no additional 
State-mandated costs would be incurred. 

Claimant, in response to Finance's comments, states that Firiance seerris to argue that "if the 
charter school elects not to be the "public school employer" that the school district and/or county 
office of education will not assume any additional state mandated costs." · Clamant assumes that 
Finance takes the position that these costs would be covered by the current-collective bargaining 
reimbursement program. According to claimant: 

[I]n those instances where a charter school elects not to be the 'public school 
employer' and the school district or the county office of education assumes this 
responsibility that the costs for coJlective bargaining can be qoyereg under the 

. current collective bargaining mandated reimbursement program. However, the 

59 Long Beach Unified School Dist. (1990) 225 Cal.App.3d·1ss, 172. 
60 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
61 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
62 As noted by claimant, Department of Finance pomments inclucie a number of typos that lead to 
contradictory statements. This analysis is based on a reasonable interpretation of those . 
comments as read by the claimant to insert the word "not" into the first sentence of the fourth full 
paragraph of the Department Of Finance comments. The sentence should read, "Ifa charter 
school elects not to be the public school. employer ... " 
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parameteril and guidelines for the collective bargaining reimbursement program 
would have to be amended to reflect the additional authority under which this 
obligation occurs." 

Claimant goes on to refute the assumption that employees of charter schools that elect not to 
become the "public school employer," would automatically become part of the existing 
bargaining units, so no additional costs would be incurred. Claimant states that this would occur 
in some cases by agreemerit of the parties; "however, in most cases the charter schools' 
employees will not;have community ofinterest with school district employees and will not 
become part of the school districts' bargaining.units. Claimant includes with its comments a · 
copy of AB 842 (Migden), a bill introduced in 1999 but notenacted, that would have required · 
charter school employees to be included in existing bargaining units. Claimant includes AB 842, 
apparently attempting to show thatthe legislative intent was not for charter employees to join 
existing bargaining units. Claimant argues that "in most cases local educational agencies would 
incur costs as. outlined in the collective bargaining man~ted reimbursement program for all 
additional adti~ities. a:ssufu~d with' these n'ew (ia'rgaming units '(if f'orin'eidr'; -
Staff disagrees. Other than claimant's assertions63 a:nd AB 842 (which ,,;~s not enacted), 
claimant provides no evidence or legal authority that charter school erhployees, in a school 
district Where the charter school is n,ot the-public school employer, wouid notjoiri established 
collective bargaining 1.Inits. Rather, the statutory scheme authorizes the'new employees to join 
the established units64 so that the schooi district is not required to engage in new activities with 
regards to the new charter school employees. 

As to claimant's assertibiis regiifding AB 842, where the Legislatiire simultaneously enacts a bill 
and rejects another, tli~re is inference o'f le~sfative intent.65 The legislative intent of AB 842, 

_however, does not reveal whether charter s.chool empioyees join exi.s'ting baig'airiirig units. It 
merely demonstrates that the L6gislature did not enact AB 842 to force tbeffifo cio so. Thus, 
legislative rejection ofAB 842 sheds little light on the issue of whether charter school employees 
join existing bargaining units. 

Therefore, staff finds that subjecting charter schools to the BERA for charter school employees· 
does not create. any new activities - and therefore is not a new program or higher level of service 
- for school districts. - -· 

Findings on Denial 

The next issue is whether the following is a new program or ~gher level of service on school 
districts: including in written findings when denying a charter j)etition because the petition does 

63 As to claimant's assertions, statements of fact are to be accompanied by a declaration under 
penalty of perjury (Cal. Code Regs, tit. 2, § 1183.03, subd. (d)). The record contains no such 
claimant declaration in its comments in response to Finance, or in any comments on the issue of 
charter school employees joining existing bargaining units when the school district is the public 
school employer. 
64 Education Code section 47611.5. 
65 Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3rd 1379, 1396. 
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not contain a reasonably comprehensive description of "A declaration whether or not the charter 
schocil shall be deemed the.exclusive public school employer of the employees of the charter 
school for purposes of the [BERA]." (Ed Code, § 47605, subd. (b)(5)(0).)· 

Preexisting law (Stats. 1998, ch. 34) requires the school district to make written findings of fact, 
as specified, to support denying a charter petition .. Preexisting law did not,·however, specify the 
lackof a public school employer declaration as one of the possible findings. Therefore, staff 
finds that it is a new program or higher level of service for a school district to make written 
findings of fact when denying a charter petition because the petition· does not contain a 
reasonably comprehensive description of "A declaring whether or not the charter school shall be 
deemed the exclusive public school employer of the employees of the charter school for purposes 
of the [BERA]." (Ed Code, § 47605, subd. (b)(5)(0).) Because this is now the sole activity that 
constittites a new program or higher level of service under this test claim, it alone is considered 
below. 

Issue 3: Does the test claiiii l:egislatio_n impose .'.'c.ost~ man4~ted j)y the state" within the 
meaning of Government Coile sections 17514 and 17556?. 

. . 
In order for t4e test cla:ipi ~~a1:ute to impose a rt?imbursable statt?-mandat~d program_ under the 
California Constitution, the test claim. legislation must impose costs mandated by the state. 66 In 
addition, no statutory ex;ceptions listed ill Government Code section 175 56, can. apply. 
Government Code section 17514 defines "cost mandated by the state" as follows: - ' .. . .. . ' '. ' . -- . . 

[A]ny increased costs which a local agency or school· district is required to incur 
after July i. 19~0. as a n:sajt of any statute. enacte4 on o:r:;aft!:tr Janp.ary l, 1975, or 
any executive;: order iniPlet11entmg anY statute enacted_ ori or' after J!i.nuary 1, 1975, 

. which ~\IDdat~~ ~new, program or higp,~1:')evel pf service of an, existjil,g program 
with~ the meil.Bi.p.g of Section. 6 of Article XIII B of ti;).t? _Gajifomia Constitution .. 

. . 

. With its test claim, claimant files a declaration from the W estem Placer Unified School District 
that it "will/has incurred significantly more than $200[671 to implement these new duties 
mandated by the s_tate for which Western Placer. Unified Scb,09J pi~ttjct has not be [sic] 
reimbursed ... " The n~w dutj~s for which it claims to !:!ave inpuri~d cpl)ts, however, do not 
include making fuldings to cieny a charter petition for lack of declaration· as to the public school 
employer for purposes of the BERA (Ed. Code,§ 47605, subd. (b)(5)(0)). Thus, there is no 
evidence in the record that the claimant has or will incur the cost of making this written findiilg. 

The Comrilissl.on must base its firidings ori substantial evidence in the record.68 

... [S]ubstantial evidence has been defined in two ways: first, as evidence of 
ponderable legal significance ... reasonable in nature, credible, and of solid value 

66 Lucia Mar, supra, 44 Cal.3d 830,-835; Government Code section 17514. 

67 Tue current requirement is $1000 in costs (Gov. Code,§ 17564, as amended by Stats. 2004, 
ch. 890). 
68 Topanga Association for a Scenic Community v. County of Los Angeles (1974) 11 Cal. 3d 506, 
515. Government Code section 17559, subdivision (b). 

18 

99-TC-05, Charter Schools Collective Bargai11ing 
Final Staff Analysis 



[citation]; and second, as relevant evidence that a reasonable mind might accept 
I . 69 . 

as adequate to support a cone us1on. . . 

The Commission's finding must be supported by: 

... all relevant evidence in the entire record, considering both the evidence that 
supports the administrative decision and the evidence against it, in order to 
determine whether or not the agency decision is supported by "substantial 
evidence." 70 

The administrative record, including claimant's declaration, does not indicate that there are costs 
for making written findings on denial for lack of a declaration in the charter as to the public 
school employer. Therefore, because of this lack of evidence in the record, staff finds that test 
claim statute (Ed. Code, § 47605, subd. (b)(5)(0)) does not impose increased "costs mandated by 
the state" on school districts within the meaning of article:XIII B, section 6, and Government 
Code sections 17514 and 17556. · 

CONCLUSION 

For th~ reasons indicated above staff finds that, as to the test claim statutes: 

• A school district claimant does not have standing to claim reimbursement for the activities 
alleged to be mandated on a charter schooL 

• Charter schools are not eligible claimants subject to article XIII B, section 6 of the California 
Constitution. Thus, the requirement for the charter school to be subject to the EERA, as well 
as the declaration in the charter whether or not the charter school shall be deemed to be the 
exclusive public school employer, and requiring this declaration by March 31, 2000 (Ed. 
Code, §.47611.5, subds. (b) & (f)) are not activities subject to article XIII B, section 6. 

• The test claim statutes do not mandate an activity on county boards of education. 

• Subjecting charter schools to the BERA is not a new program or higher level of service for 
school districts that are deemed the public school employer. 

• There is no evidence in the record that a school district incurs increased costs mandated by. 
the state (within the meaning of Government Code sections 17514 and 17556) to make 
written findings of fact when denying a charter petition because the petition does not contain 
a reasonably comprehensive description of "A declaring whether or not the charter school 
shall be deemed the exclusive public school 'employer of the employees of the charter school 
for purposes of the [BERA]." (Ed Code,§ 47605, subd. (b)(5)(0).) · 

Recommendation 

Staff recommends that the Commission adopt this analysis and deny the Charter Schools 
Collective Bargaining test claim (99-TC-05). 

69 Desmond v. County of Contra Costa (1993) 21 CaL App. 4th 330, 335. 
70 Ibid. 
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Sta~.>llf California 
COMMISSION ON STA TE MANDA TES 
.1300 "!" Street, Suite 950 

•

cramento, CA 95814 
6) 323-3562 
Ml(291) .· COMMISSION ON 

STATE MANDATES 
TEST CLAIM FORM 

Local Agency or School District Submitting Claim 

Western Placer Unified School District 
1400 First Street 
Lincoln, CA 95648 
Contact Person 

Address 

Paul C. Minney, Esq. 
Attorney for Mandated Cost Systems, Inc. 

GIR.Al(D & VINSON 

Growers Square 
1676 N. California Blvd., Suite 450 
Walnut Creek, CA 94596 

9·resentative Organization to be Notified 

Mandated Cost Systems, Inc. 
Attn.: Steve Smith, President 
2275 Watt Avenue, Suite C 
Sacramento, CA 95825 

Claim No. 

NOV 2· 91999 
COMMISSION ON 

STATE MANDATES 

Telephone No. 

Ph.: (925) 746-7660 
Fax: (925) 935-7995 

This test claim alleges the existence of a reimbursable state mandated program within the meaning of section I 7514 of the·Government 
de end section 6, article XlIIB of the California Constitution. This test claim is filed pursuant to section l 755l(a) of the Government 

...:ode. 
Identify specific section(s) of the chaptered bill or executive order alleged to contain a mandate, including the particular statutory code 
section(s) within the chaptered bill, if applicable. 

·hapter 828, Statutes of 19.99 (AB 631) 
-ducation Code section 47605(b)(5)(o) 
Education Code section 47611.5 
Government Code section 3540, et seg. 

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING 
A TEST CLAIM ON THE REVERSE SIDE. 
Name and Title of Authorized Representative Telephone: 

Paul C. Minney, Attorney (925) 746-7660 
Signature of Authorized Representative Date: ///23/qq 
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Roger Yohe, Superintendent 
Western Placer Unified School District 
1400 First Street 
Lincoln, CA 95648 
Telephone: (916) 645-6350 
Fax: (916) 645-6356 

Paul C. Minney, Esq. 
GIRARD & VINSON 

1676 N. California Blvd., Suite 450 
Walnut Creek, CA 94596 
Telephone: (925) 746-7660 
Fax: (925) 935-7995 
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Paula Higashi, Executive Director 
Commission on State Mandates 
1300 "I" Street, Suite 950 
Sacramento, CA 95814 

November 30, 1999 

Re: Test Claim of Western Placer Unified School District 
Chapter 828, Statutes of 1999 (AB 631) 
Education Code§ 47605(b)(5)(o) 
Education Code§ 47611.5 
Government Code§ 3540, et seq. 

Charter School Collective Bargaining 

Dear Ms. Higashi: 

Enclosed please find the original and seven (7) copies of the Authorization to Act and 
Declaration in support of the above-referenced test claim, forwarded to the Commission on 
November 23, 1999. 

Thank you for your time and assistance in this matter and if you have any questions, please 
do not hesitate to contact this office. 

Very truly yours, 

GIRARD & VINSON 

Holly S. eBellis 
Secretary to 
Paul C. Minney 
Attorney at Law 

PCM/hsd 

At10"1t')'S Commilled To Profmio11a/ fuelle11ce 
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AUTHORIZATION TO ACT AS REPRESENTATIVE 
FOR VVESTERN PLACER UNIFIED SCHOOL DISTRICT'S 

TEST CLAIM 

COLLECTIVE BARGAINING 

CHAPTER 828, STATUTES OF 1999 (AB 631) 

I, Jay Stewart, Assistant Superintendent/CFO, Western Placer Unified School District, hereby 

authorize Paul C. Minney (or designee) of the Law Office of GIRARD & VINSON to act as the 

representative and sole contact of Western Placer Unified School District in the above-referenced 

Test Claim. All correspondence and communications regarding this test claim should be forwarded 

to: 

Paul C. Minney, Esq. 
GIRARD & VINSON 

1676 North California Blvd., Suite 450 
. Walnut Creek, CA 94596 
Telephone: (925) 746-7660 
· Fax: (925) 935-7995 

Dated: J//)q /95 
ay, tewart, Assistant Superintendent/CFO 

Wi stem Placer Unified School District 
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I. AUTHORITY FOR THE CLAIM 

The Commission on State Mandates has the authority pursuant to Government Code section 

17551 (a) to hear and to decide upon a claim by a local agency or school district that the local agency 

or school district is entitled to be reimbursed by the State for costs mandated by the State as required 

by Section 6 of Article XIIIB of the California Constitution. The Western Placer Unified School 

District ("Claimant") is a school district as defined in Government Code section 17519. This test 

claim is filed pursuant to Title 2, California Code of Regulations, section 1183. 

II. STATEMENT OF THE CLAIM 

This test claim alleges reimbursable costs mandated by the State by Chapter 828, Statutes 

of 19991 (AB 631) (effective January, 2000) ("Chapter 828/99"), Education Code section 

47605(b)(5)(o),2 Ecl,ucation Code section 47611.5,3 and Government Code§§ 3540, et seq.4 which 

together: (1) require a county superintendent of schools to incur the costs of collective bargaining5 
. . 

with certificated and classified personnel for a county sponsored charter school when the charter 

school does not declare itself to be the "public school employer" under the Educational Employment 

Relations Act (EER.t\)6
; (2) reqllire a school district to incur the costs of collective bargaining with 

certificated and classified personnel for a charter school situated within its district when the charter 

school does not declare itself to be the "public school employer" under the BERA; and (3) require 

2 

6 

Chapter 828, Statutes of 1999 is attached as Exlubit "A". 

Education Code§ 47605(b)(S)(o) as. amended by Chapter 828/99 is attached as Exhibit "B''. 

Education Code§ 47611.5 as added by Chapter 828/99 is attached as Exhibit "C". 

Government Code§§ 3540, et seq. is attached as Exhibit "D". 

The costs of collective bargaining under the EERA are fully delineated in the Collective 
Bargaining mandate reimbursement program .. . · 

Government Code§§ 3540, et seq. 



a charter school that declares itself to be the "public school employer" under the BERA to incur the 

costs of collective bargaining with certificated and classified personnel. 

III. ACTIVITIES REQUIRED UNDER CHAPTER 828/99 

A. Activities Required ofl .ocal Educational Agencies, lnc1udjng Charter Schools, Prior 
to the Effective Date of the Test Claim I .egislation (January 1, 2000). 

The Charter Schools Act of 1992 was added to the Education Code by Chapter 781, 

Statutes of 1992 (SB 1448)7. The Charter Schools Act permits teachers, par.ents, pupils, and 

community members to petition a school district governing board to approve a charter school to 

operate independently from the existing school district structure so as to, among other things, 

improve pupil learning, provide the charter schools with a method to change from rule-based to 

perforinance-based accountability systems, and to provide vigorous competition within the public 

school system. 

A charter school is a public school and may provide instruction in any of grades K-12. 

Specific goals and operating procedures for the charter school are detailed in an agreement (or 

"charter") between the sponsoring board. and charter organizers in accordance with the Charter 

Schools Act. 

A charter school is exempt from laws which are unique to school districts, except 

where specifically noted in the law. (See Education Code Section 47610). Consequently, charter 

schools are exempt from the statutory body of Jaw that provides for collective bargaining in 

California's public schopls (i.e., the Educational Employment Relations Act; Government Code§§ 

3540 et seq.). 

The Charter Schools Act has been amended a number of times since 1992, however, 

none of those amendments added the requirement that charter schools be subject to the EERA until 

e the test claim legislation. 

7 
Chapter 781, Statutes of 1992 is attached as Exhibit "E" 



B. Activities Added to the Charter Schools Act By the Test Claim Legislation Effective 
January 1 , 2000 

Under intense pressure from the unions in the State of California the Legislature 

passed and the Governor signed AB 631(Chapter828, Statutes of 1999 hereinafter referred to as 

"Chapter 828/99"). Chapter 828/99 added Section 47611.5 to the Education Code. Section 47611.5 

mandates that the BERA (Government Code Section 3540 et. seq) "shall apply to charter schools." 

In order to bring charter schools under the BERA, Chapter 828/99 expands the scope of the BERA 

to include charter schools by amending the definition of a "public school employer" to include a 

charter school. 

Education Code section 47611.5, as added by Chapter 828/99, requires the charter 

school's charter to contain a declaration regarding whether or not the charter school shall be deemed 

to be the "public school employer" for purposes of BERA obligations. If the charter school fails to 

declare or chooses not to be the "public school employer" the school district in which the charter 

school is "located" shall become the "public school employer" for purposes of BERA obligations. 

Chapter 828/99 further amended Education Code Section 47605(b)(5) to require all charter school 

charters, by March 31, 2000, to state whether "the charter school shall be deemed the exclusive 

public school employer of the employees of the charter school for purposes of the Educational 

Employment Relations Act." (See, Education Code section 47605(b)(5)(o)). 

As a consequence of the test claim legislation (Chapter 828/99), school districts 

(including county superintendents of schools that sponsor charter schools), or the charter school will 

incur the cost of collective bargaining, depending upon the election of the charter school. 

IV. REIMBURSABLE ACTIVITIES ALLEGED IN THIS TEST CLAIM 

Chapter 828/99 imposes upon county superintendents of schools a higher level of service 

as the public school employer required to assume the collective bargaining obligations of 

·Goverinnent Code sections 3540 through 3549 for charter schools granted under the authority of a 



county board of education when the charter school· elects not to be the "public school employer" 

under Education Code section 47611.5.3 

Chapter 828/99 imposes upon school districts a higher level of service as the public school 

employer required to assume the collective bargaining obligations of Government Code sections 

3540 through 3549 for charter schools within their districts when the charter school elects not to be 

the "public school employer" urider Section 47611.5.9 

In those cases where the charter school declares itself to be the "public school employer" 

Chapter 828/99 imposes upon charter schools new reimbursable activities as the "public school 

employer" required to assume the collective bargaining obligations of Government Code sections 

3540 through 3549. In addition to the costs of collective bargaining, an existing charter school is 

now mandated to amend its charter to include its declaration regarding its status as a "public school 

employer." 

As a result of Chapter 828/99, county superintendents of schools, school districts, and 

charter schools are required to incur the costs of collective bargaining. Such costs include, but are 

10 

1. Determinations of Appropriate I!njt and Representative 

Determination of the appropriate bargaining units for representation and 
determination of the exclusive representatives. 

A county board of education that granted a charter will incur additional costs of having to conduct 
a hearing for the material change in an existing charter school's charter in order to comply with 
the new mandate that all charter schools' charters include a declaration regarding its status as the 
"public school employer." Although this is a new reimbursable activity this cost will be covered 
under the existing· Charter School mandated reimbursement program. 

A school district that granted a charter will incur additional costs of having to conduct a hearing 
for the material change in an existing charter school's charter in order to comply with the new 
mandate that all charter schools' charters include a declaration regarding its status as the "public 
school employer." Although this is a new reimbursable activity this cost will be covered under 
the existing Charter School mandated.reimbursement program. .. 

Claimant is alleging reimbursable activities that mirror those already allowed under the Co!Jective 
Bargaining reimbursement program. · · . 



2. Representative Elections and Decertification Procedures 

Activities include, but are not limited to, elections and decertification 
elections of unit representatives. 

3. Negotiations 

Activities include, but are not limited.to, receipt ~f exclusive representative's 
initial contract proposal, conducting of public hearings, providing copies of 
representative's proposed contract to the public, development and 
presentation of the initial contract proposal, negotiation of the contract, 
reproduction, and distribution of the final contract. 

4. Impasse Proceedings 

Activities include, but are not limited to, costs of mediation and fact finding. 

5. Collective Bargaining Disclosure 

Activities include, but are not limited to, disclosure of colle~tive bargaining 
agreement after negotiation and before public school employer adoption as 
mandated by Government Code section354 7 .5. Prepare disclosure forms and 
documents. Distribution of forms and documents within public school 
employer governing body. 

6. Administration of Contract and Resolution of Disputes 

Activities include, but are not limited to, administration of the contract and 
adjudication and arbitration of contract disputes. 

7. Di&pute, Grievance, and I Jnfair Labor Practice Charge Adjudication 

Activities include, but are not limited to, costs of adjudicating grievances and 
responding to unfair labor practice charges along with litigation expenses. 

V. CONSTITUTIONAL PROVISIONS, FEDERAL REQUIREMENTS, AND 
COURT DECISIONS AFFECTING THE MANDATED ACTIVITIES 

There are neither state nor federal constitutional provisions which impact the mandates which 

are the subject of this test claim. There are no state or federal statutes or executive orders which 

materially impact the mandated activities which are subject to this test claim. There are no court 

decisions which impact the mandated activities which are the subject of this test claim. In addition, e 
,-.. ·.none ofthe,.Govemment Code section 17556 statutory exceptions to a finding.of'costs mandated by · '" ·' · · ·· · .. ,. 

the State to apply to these statutes. 
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VI. ESTIMATED COSTS RESULTING FROM THE MANDATE 

It is estimated that the Claimant, Western Placer Unified School District, will incur more than 

$200 in personal services, supplies, legal fees, and other direct and indirect costs in meeting the 

requirements mandated by Chapter 828, Statutes of 1999 (AB 631), Education Code section 

47605(0); Education Code section 47611.5, and Government Code section 3540.1 as further set forth 

in the Declaration of Jay Stewart attached hereto and incorporated by reference herein. 

VII. APPROPRIATIONS 

No funds are appropriated by the statutes for reimbursement of these new costs mandated by 

the State, and there is no other provision of law for recovery of costs for any other services . 

. VIII. CLAIM REQUIREMENTS 

The following elements of this claim are provided pursuant to Section 1183, Title 2, 

Califorrua Code of Regulations: 

Exhibit "A" 

Exhibit ''B" 

Exhibit "C" 

Exhibit "D" 

'Exhibit "E" 

Exhibit "F" . 

Exhibit "G" 

Exhibit "H" 

Chapter 828, Statutes of 1999 

Education Code § 47605(b)(5)(o) as amended by 
Chapter 828, Statutes of 1999 

Education Code§ 47611.5 as added by Chapter 
828, Statutes of 1999 

Government Code § 3540, et seq. 

Chapter 781, Statutes of 1992 

Education Code 47610 as enacted by Chapter 781, 
Statutes of 1992 

Chapter 34, Statutes of 1998 

Declaration of Jay Stewart 



IX. CERTIFICATION 

I certify by my signature below that the statements made in this document are true and 

correct of my own !mow ledge, and as to all other matters, I believe them to be true and correct based 

upon the information and belief. 

Executed on November 23, 1999, at Walnut Creek, California, by: 

B 

C:\gandv8\mcs\pam\ab 631\tcst claim #3.wpd 

GIRARD & VINSON 

PAUL C. MINNEY, ESQ. 
Attorney for Mandated Costs Sy ems, Inc. 
Authorized Representative of Test Claimant 



CHAPTER 828, STATUTES OF 1999 
AB631 
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Assembly Bill No. 631 

CHAPTER828 

An act to amend Section 47605 of, and to add Section 47611.5 to, to 
add an article heading (commencing with Section 47620) to Chapter 
5 of, and to add Article 2 (commencing with Section 47626) to 
Chapter 5 of, Part 26.8 of, the Education Code, and to amend Section 
3540. I of the Government Code, relating to charter schools. 

[Approved by Governor October 8, 1999. Filed 
with SccrolBry of SIBtc October l 0, l 999.) 

LEGISLATIVE COUNSEL'S DIOBST 

AB 631, Migden. Charter schools: collective bargaining. 
Existing law, the Charter Schools Act of 1992, permits teachers, 

parents, pupils, and community members to petition a school district 
governing board to approve a charter school to operate 
independently from the existing school district structure as a method 
of accomplishing, among other things, improved pupil learning. 
Existing law, with certain exceptions, generally exempts charter 
schools from the provisions of the · Education Code applicable to 
school districts. 

This bill would require that provisions of existing law related to 
. collective bargaining in public education employment apply to 

charter schools, thereby imposing a state-mandated local program. 
The bill would reqiiire the charter ·school charter to declare whether 
the charter school is the exclusive public school employer of the 
employees at the charter school for this purpose. The bill would 
require a charter school, operated by the University of California in 
university facilities, to declare in its charter that it is the employer of 
the employees at the charter school for the purposes of provisions of 
law relating to collective . bargaining for employees of public . 
institutions of higher education. This bill would require that, if the 
charter of a charter school does not specify that it would comply with 
statutory and regulatory provisions that govern public school 
employers ·relating to tenure and merit or civil service, then 
discipline and dismissal of employees would be included within the 
scope of representation. 

The · California Constitution requires the state to reimburse local 
agencies and school districts for certain costs mandated by the state. 
Statutory provisions establish procedures for making that 
reimbursement, including the creation of a State Mandates Claims 
Fund to pay the costs of mandates that do not exceed $1,000,000 
statewide and other procedures for claims whose statewide costs 
exceed $1,000,000. 
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This bill would provide that, if the Commission on State Mandates 
determines that the bill contains costs mandated by the state, 
reimbursement for those costs shall be made pursuant to these 
statutory provisions. 

This bill would incorporate additional changes in Section 3540. l of 
the Government Code proposed by AB 91, to be operative only if that 
bill and this bill are enacted and become effective on or before 
January 1, 2000, and this bill is enacted last. 

The people of the State a/California do enact as fallows: 

SECTION I. Section 47605 of the Education Code· is amended to 
read: 

47605. (a) (!) Except as set forth in paragraph (2), a petition for 
the establishment of a charter school within · any school district may 
be circulated by any one or more persons seeking to establish the 
charter school. The petition may be submitted to the governing 
board of the school district for review after either of the following 
conditions are met: 

(A) The petition has been signed by a number of parents or 
guardians of pupils that is equivalent to at least one-half of the 
number of pupils that the charter school estimates will enroll · in the 
school for its first year of operation. 

(B) . The P.etition has been signed by a number of teachers that is 
. equivalent to at least one-half of the number of teachers that the 

charter school estimates will be employed at the school during its first 
year of operation. · 

(2) In the case . of a petition for the establishment of a charter 
school through the conversion of an existing public school, that would 
not be eligible for a loan pursuant to subdivision (b) of Section 41365, 
the petition may be circulated by any one or more persons seeking 
to establish the converted charter school. The petition may be 
submitted to the governing board of the school district for review 
after the petition has been signed by not less than 50 percent of the 
permanent status teachers currently employed at the public school 
to be converted. 

(3) A petition shall include a prominent statement that a signature 
on the petition means that the parent or guardian is meaningfully 
interested in having his or her child, or ward, attend the charter 
school, or in the case of a teacher's signature, means tbat the teacher 
is meaningfully interested in teaching at the charter school. The 
proposed charter shall be attached to the petition. 

(b) No later than 30 days after receiving a petition, in. accordance 
with subdivision (a), the governing board of the school district shall 
hold a public hearing on the provisions of the charter, at which time 
the governing board of the school district shall consider the level of 
support for the petition by teachers employed by the district, other 
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employees of the district, and parents. Following review of the 
petition and the public hearing, the governing board of the school 
district shall either grant or deny the charter within 60 days of receipt 
of the petition, provided, however, that the date may be extended by 
an additional 30 days if both parties agree . to the extension. In 
reviewing petitions for the establishment of charter schools pursuant· 
to this section, the chartering authority shall be guided by the intent 
of the Legislature that charter schools are and should become an 
integral part of the California educational system and that 
establishment of charter schools should be encouraged. A school 
district governing board shall grant a charter for the operation of a 
school under this part if it is satisfied that granting. the charter is 
consistent with sound educational practice. The governing board of 
the school district shall not deny a petition for the establishment of 
a charter school unless it makes written factual findings, specific to 
the particular petition, setting forth specific facts to support one, or 
more, of the following findings: 

(I) The charter school presents an unsound educational program 
for the pupils to be enrolled in the charter school. 

(2) The petitioners are demonstrably unlikely to successfully 
implement the program set forth in the petition. 

(3) The petition does not contain the number of signarures 
required by subdivision (a). 

(4) .The petition does not contain an affirmation of each of the 
conditions described in subdivision (d). 

(5) The petition does · not contain reasonably comprehensive 
descriptions of all of the following: 

(A) A description of the educational program of the school, 
designed, among other things, to identify those whom the school is 
attempting to educate, what it means to be an "educated person" in 
the 21st century, and how learning best occurs. The goals identified 
in that program shall include the objective of enabling pupils to 
become self-motivated, competent, and lifelong learners. 

(B) The measurable pupil outcomes identified for use by the 
charter school. "Pupil outcomes," for purposes of this part, means the 
extent to which all pupils of the school demonstrate that they have 
attained the skills, knowledge, and attitudes specified as goals in the 
school's educational program. · 

(C) The method by which pupil progress in meeting those pupil 
outcomes is to be measured. 

(D) The governance structure of the school, including, but not 
limited to, the process to be followed by the school to ensure parental 
involvement · 

(E) The qualifications to be met by individuals to be employed by 
the school. 

(F) The procedures that the school will follow to ensure the health 
and safety of pupils and staff. These procedures shall include the 
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requirement that each employee of the school furnish the school with 
a criminal record summary as described in Section 44237. 

(G) The means by which the school will achieve a racial and 
ethnic balance among its · pupils that is reflective of the general 
population residing within the territorial jurisdiction of the school 
district to which the charter petition is submitted. 

(H) Admission requirements, if applicable. . 
(I) The manner in which annual, independent, financial audits 

shall be conducted, which shall employ generally accepted 
accounting principles, and the manner in · which audit exceptions and 

. deficiencies shall be resolved to the satisfaction of the chanering 
authority. 

(J) The procedures by which pupils can be suspended or ·expelled. 
(K) The manner by which staff members of the charter schools 

will be covered by the State Teachers' Retirement System, the Public 
Employees' Retirement System, or federal social security. 

(L) The public school attendance alternatives for pupils residing 
within the school district who choose not to attend chaner schools. 

(M) A description of the rights of any employee of the school 
district upon leaving· the employment of the school district to work 
in a charter school, and of any rights of return to the school district 
after employment at a chaner school. · 

(N) The procedures to be followed by _the charter school and the 
entity . granting the chaner to resolve disputes relating to provisions 
of the charter. 

(0) A declaration whether or .not the charter school shall be 
deemed the exclusive· public school employer of the employees of the 
charter school for the purposes of the Educational Employment 
Relations Act (Chapter 10.7 (commencing With Section 3540) of. 
Division 4 of Title 4 of Title 1 of the Government Code. 

( c) (I) Charter schools shall meet all statewide standards and 
conduct the pupil assessments required pursuant to Section 60605 
and any other statewide standards authorized. in statute or pupil 
assessments applicable to pupils in noncharter public schools. 

(2) Charter schools shall on a regular basis consult with their 
parents and teachers regarding the school's educational programs. 

( d) (I) In addition to any ·Other requirement imposed under. this 
part, a chaner school shall be nonsectarian in its programs, admission 
policies, employment practices, and all other operations, shall not 
charge tuition, and shall not discriminate againBt any pupil on the 
basis of ethnicity, national origin, gender, or disability. Except as 
provided in paragraph. (2), admission to a charter school shall not be 
determined according to the place of residence of the pupil, or of his 
or her parent or guardian, within this state, except that any existing 
public school converting partially or entirely to a charter school 
under this part shall adopt and maintain a policy giving admission 
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preference to pupils who reside within the former attendance area 
of that public school. 

(2) (A) A charter school shall admit all pupils who wish to attend 
the school. · 

(BJ However, if the number of pupils who wish to attend the 
charter school exceeds the school's capacity, attendance, except for 
existing pupils of the charter school, shall be determined by a public 
random drawing. Preference shall be extended to pupils currently 
attending the charter school and pupils who reside in the district. 
Other preferences may be permitted by the chartering authority on 
an individual school basis and only if consistent with the law. 

(C) In the event of a drawing, the chartering authority shall make 
reasonable efforts to accorilmodate the growth of the charter school 
and, in no event, shall take any action to impede the charter school 
from expanding enrollment to meet pupil demand. 

(e) No governing board of a school district shall require any 
employee of the school district to be employed in a charter school. 

(f) No governing board of a school district shall require any pupil 
enrolled in the school district to attend a charter school. 

(g) The governing board of a school district shall require that the 
petitioner or petitioners provide information regarding the proposed 
operation and potential effects of the school, including, but not 
limited to, the facilities to be utilized by the school, the manner in 
w.hich. administrative services of the school are to be provided, and 
potential civil liability effects, if any, upon · the school and upon the 
school district. The petitioner or petitioners shall also be required to 
provide fmancial statements that include a proposed first-year 
operational budget, including startup casts, and ".ash-flow and 
financial projections for the first three years of operation, 

(h) In reviewing petitions for the establishment of charter schools 
within the school district, the school district governing board shall 
give preference to petitions that demonstrate the capability to 
provide comprehensive learning experiences to pupils identified by 
the petitioner or petitioners as academically low achieving pursuant 
to the standards established · by the State Department of Education 
under Section 54032. 

(i) Upon the approval of the petition by the governing board of 
the school district, the petitioner or petitioners shall provide written 
notice of that approval, including a copy of the petition, to the State 
Board of Education. 

(j) (I) If the governing board of a school district denies a petition, 
the petitioner may elect to submit the petition for the establishment 
of a charter school to either the county board of education or directly 
to the State Board of Education. The county board of education or the 
State Board of Education, as the case may be, shall review the petition 
pursuant to subdivision (b). If the petitioner elects to submit a 
petition for establishment of a charter school to the county board of 
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education and the county board of education denies the petition, the 
petitioner may file a petition for establishment of a charter school 
with the State Board of Education. 

(2) A charter school for which a charter. is granted by either the 
county board of education or the State Board of Education pursuant 
to this subdivision shall qualify fully as a charter school for all funding 
and other purposes of this part. 

(3) If either the county board of education or the State Board of 
Education fails to act on a petition within 120 days of receipt, the 
decision of the governing board of the school district · to deny a 
petition shall, thereafter, be subject to judicial review. 

(4) The State . Board of Education shall adopt regulations 
implementing this subdivision. 

(5) Upon the approval of the petition by the county board of 
education, the petitioner or petitioners shall provide written notice 
of that approval, including a copy of the petition to the State Board 
of Education. 

(k) (1) The State Board of Education may, by mutual agreement, 
. designate its supervisorial and oversight responsibilities for a charter 
school approved by the State Board of Education to any local · 
education agency in the county in which the charter school is located 
or to the governing board of the school district that first denied the 
petition. 

(2) The designated local education agency shall have all 
monitoring and supervising authority . of a chartering agency, 
including, but not limited to, powers and duties set forth in Section 
47607, except the power of revocation, which shall remain with the 
State Board of Education. 

(3) A charter school that has been granted its charter by the State 
Board of Education and elects to seek renewal of its charter shall, 
prior to expiration of the charter, submit its petition for renewal to 
the governing board of the school district that initially denied the 
charter. If the governing board of . the school district denies the 
school's petition for renewal, the school may petition the State Board 
of Education for renewal of its charter. 

([) Teachers in charter schools shall be required to hold a 
Commission on· Teacher Credentialing certificate, permit, or other 
document equivalent to that which a teacher in other public schools 
would be required to hold. These documents shall be maintained on 
file at the charter school and shall· be subject to periodic inspection 
by the chartering authority. It is the intent of the Legislature that 
charter schools be given flexibility with regard to noncore, 
noncollege preparatory courses. 

SEC. 2. Section 476 I I .5 is added to the Education Code, to read: 
47611.5. (a) Chapter I 0.7 (commencing with Section 3540) of 

Division 4 of Title 1 of the Government Code shall apply to charter 
schools. 
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(b) A charter school charter shall contain a declaration regarding 
whether or not the charter school shall be deemed the exclusive 
public school employer of the employees at the charter school for the 
purposes of Section 3540.J of the Government Code. If the charter 
school is not so deemed a public school employer, the school district 
where the charter is located shall be deemed the public school 
employer for the purposes of Chapter 10.7 (commencing with 
Section 3540) of Division 4 of the Government Code. 

(c) If the charter of a charter school does not specify that it shall 
comply with those statutes and regulations governing public school 
employers that establish and regulate tenure or a merit or civil 
service system, the scope of representation for that charter school 
shall also include discipline and dismissal of charter school 
employees. 

(d) The Public Employment Relations Board shall talce into 
account the Charter Schools Act of 1992 (Part 26.8 (commencing 
with Section 47600)} when deciding cases brought before it related 
to charter schools. · 

(e) The approval or a denial of a charter petition by a granting 
agency pursuant subdivision (b) of Section 47605 shall not be 

·' controlled by collective bargaining agreements nor subject to review 
or regulation by the Public Employment Relations Board. 

(f) By March 31, 2000, all existing charter schools must declare 
whether or not they shall be deemed a publiC school employer in 
accordance with subdivision (b ), and such declaration shall not be 
materially inconsistent with the charter. 

SEC. 3. An article heading is added to Chapter 5 (commencing 
with Section 4 7620) of Part 26.8, to read: 

Article I. University of California at Los Angeles Elementary 
Charter School · 

SEC. 4. Article 2 (commencing with Section 47626) is added to 
Chapier 5 of Part 26.8 of the Education Code, to read: 

Article 2. · Employer 

47626. (a) Notwithstanding Section 47611.5, a charter school 
operated by the University of California in facilities owned by the 
Regents of the University of California sball declare in its charter that 
it is the employer of the employees at the charter school for the 
purposes of Chapter 12 (commencing with Section 3560) of Division 
4 of Title I of the Government Code. The provisions of Chapter 12 
(commencing with Section 3560) of Division 4 of Title I of the 
Government Code shall apply to the charter school. A charter school 
operated by the University of California in facilities owned by the 
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Regents of the University of California may not be deemed a public 
school· employer for the purposes of this chapter. . 

(b) By March · 3 I, 2000, an existing charter school operated by the 
University of California shall amend its charter to comply with this 
section. 

SEC. 5. Section 3540. l of the Government Code is amended to 
read: 
· 3540.1. As used in this chapter: 

(a) "Board" means the Public Employment Relations Board 
created pursuant to Section 3541. 

(b) "Certified organization" or "certified employee 
organization" means an organization which has been certified· by the 
board as the exclusive representative of the public school employees 
in an appropriate unit after a proceeding under Article 5 
(commencing with Section 3544). 

(c) "Confidential employee" means any employee who, in the 
regular course of his or her duties, has access to, or possesses 
information relating to, his or her employer's employer-employee 
relations. 

(d) "Employee organization" means any organization which 
includes employees of a public school employer and which has as one 
of its primary purposes representing those employees in their 
relations with that public school employer. "Employee organization" 
shall also include any person such an organization authorizes to act 
on its behalf. 

(e) "Exclusive representative" means the employee organization 
recognized or certified as the exclusive negotiating representative of 
certificated or classified employees in an appropriate unit of a public 
school employer. 

(f) "Impasse" means that the parties to a dispute over matters 
within the scope of representation have reached a point in meeting 
and negotiating at which their differences in positions are so 
substantial or prolonged that future meetings would be futile. 

(g) "Management employee" means any employee. in a position 
having significant responsibilities for formulating district policies or 
administering district programs. Management positions shall be 
designated by the public school employer subject to review by the 
Public Employment Relations Board. 

(h) "Meeting and negotiating" means meeting, conferring, 
negotiating; and discussing by the exclusive representative and the 
public school employer in a good faith effort to reach agreement on 
matters within the scope of representation and the execution, if 
requested by either party, of a written document incorporating any 
agreements reached, which document shall, when accepted by the 
exclusive represimtative and the public school employer, become 
binding upon both panics and, notwithstanding Section 3543.7, shall 
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not be subject to subdivision 2 of Section 1667 of the Civil Code. The 
agreement may be for a period ofnot to exceed three years. 

(i) "Organizational security" means either of the following: 
(I) An arrangement pursuant to which a public school employee 

may decide whether or not to join an employee organization, but 
which requires him or her, as a condition of continued employment, 
if he or she ·does join, to maintain his or her membership in good 
standing for the duration of the written agreement. However, no 
such arrangement shall deprive the employee of the right to 
terminate his or her obligation to the employee organization within 
a period of 30 days following the expiration of a written agreement. 

(2) An arrangement that requires. an employee, · as a condition of 
continued employment, either to join the recognized or certified 
employee organization, or to pay the organization a service fee in an 
amount not to exceed the ·standard initiation fee, periodic dues, and 
general assessments of the organization for the duration of the 
agreement, or a period of three years from the effective date of the 
agreement, whichever comes first. 

(j) "Public school employee" or "employee" means. any person 
employed by any public school employer except persons elected by 
popular vote, persons appointed by the Governor of this state, 
management employees, and confidential employees. 

(k) "Public school employer" or "employer" means the governing 
board. of a school district, a school district, a county board of 
education, a county -superintendent of schools, or a· charter school 
that has declared , itself a public school employer pursuant to 
subdivision (b) of Section 47611.5 of the Education Code. 

(!) "Recognized organization" or "recognized employee 
organization" means an employee organization which has been 
recognized by an employer as the exclusive representative pursuant 
to Article 5 (commencing with Section 3544). 

(m) "Supervisory employee" means any employee, regardless of 
job description, having authority in the interest of the employer to 
hire, transfer, suspend, lay· off, recall, promote, discharge, assign, 
reward, or discipline other employees, or the responsibility to assign 
work to and direct them, or to adjust their grievances, or effectively 
recommend such action, if, in connection with the foregoing 
functions, the exercise of that authority is not of a merely routine or 
clerical nature, but requires the use of independent judgment. 

SEC. 5.5. Section 3540.1 of the Government Code is amended to 
read: 

3 540 .1. As used in this chapter: 
(a) "Board" means the Public 

created pursuant to Section 3541. 
(b) "Certified· organization" 

organization" means an organization 
board as the exclusive representative 

Employment Relations Board 

or "certified employee 
that has been certified by the 
of the public school employees. 
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in an appropriate unit after a proceeding under Article 5 
(commencing with Section 3544 ). 

(c) "Confidential employee" means any employee who, in the 
regular course of his or her duties, has access to, or possesses 
information relating to, . his or her employer's employer-employee 
relations. 

(d) "Employee organization" means any organization that 
includes employees of a public school· employer and that has as ·one 

· of its primary purposes representing those employees in their 
relations with that public school employer. "Employee organization" 
shall also include any person that organization authorizes to act on 
its behalf. 

(e) "Exclusive representative" means the employee organization 
· recognized or certified as the exclusive negotiating representative of 
cenificated or classified employees in an ·appropriate unit of a public 
school employer. 

(f) "Impasse" means that the parties to . a dispute over matters 
within the scope of representation have reached a point in meeting 
and negotiating at which their differences in positions are so 
substantial or prolonged that future meetings would be futile . 
. (g) "Management employee" means any employee in a pos1t1on 

having significant responsibilities for formulating district policies or 
administering district programs. Management positions shall be 
designated . by the public school employer subject to review by the 
Public Employment Relations Board. 

(h) "Meeting 8.I)d negotiating" means meeting, conferring, 
negotiating, and dis"cussing by the exclusive represenuitive and the 
public school employer in a good faith effort to reach agreement on 
.matters within the scope of representation and the execution, if 
requested by either pany, of a written docwnent incorporating any 
agreements reached, which · document shall, when accepted by the 
exclusive represeniative and the public school employer, become 
binding upon both parties and, notwithstanding Section 3543.7, shall 
not be subject to subdivision 2 of Section J 667 of the Civil Code. The 
agreement may be for a period of not to exceed three years. 

(i) "Organizational security" means either of the following: 
( 1) An arrangement pursuant to which a public school employee 

may decide whether or not to join an employee organization, but 
which requires him or her, as a condition of continued employment, 
if he or she does join, to maintain his or hei: membership in good 
standing for the duration of the written agreement However, that 
arrangement shall not deprive the employee of the right to terminate 
his or her obligation to the employee organization within a period of 
30 days following the expiration of a written agreement. 

(2) An arrangement that requires an employe~, as a condition of 
continued employment, either to join the recognized or certified 
employee organization, or to pay the organization a service fee in an 
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amount not to exceed the standard initiation fee, periodic dues, and 
general assessments of the organization for the duration of the 
agreement, or a period of three years from the effective date of the 
agreement, whichever comes first. 

Gl "Public school employee" or "employee" means any person 
employed by any public school employer except persons elected by 
popular vote, persons appointed by the Governor of this state, 
management employees, and confidential employees. 

(k) "Public school employer" or "employer" means the governing 
board of a school district, a school district, a county board of 
education, or a county superintendent of schools, a charter school 
that has declared itself a public school employer pursuant to 
subdivision (b) of Section 47611.5 of the Education Code, or a joint 
powers agency, except a joint powers agency established to provide 
services pursuant to Sections 990.4 and 990.8, provided that all of th.e 
following apply to the joint powers agency: 

(I) It is created as an agency or entity that is separate from the 
parties ta the joint powers agreement pursuant to Section 6503.5. 

(2) It has its own employees separate from employees of the 
parties to the joint powers agreement. · 

(3) A:ny of the following are true: 
(A) It provides services primarily performed by a school district, 

county board of education, or county superintendent of schools. 
(B) A school district, county board of education, or county 

superintendent of schools is designated in the joint powers 
agreement pursuant to Section 6509. 

(C) It is comprised sblely of school agencies. 
([) "Recognized organization" or "recognized employee 

organization" means an employee organization that has been 
recognized by an employer as the exclusive representative pursuant 
to Article 5 (commencing with Section 3544). 

(rri) "Supervisory employee" means any employee, regardless of 
job description, having authority in the interest of the employer to 
hire, transfer, suspend, lay off, recall, promote, discharge, assign, 
reward, or discipline other employees, or the responsibility to assign 
work to and direct them, or to adjust their grievances, or effectively 
recommend that action, if, in connection with the foregoing 
functions, the exercise of that authority is not of a merely routine or 
clerical nature, but requires the use of independent judgment. 

SEC. 6. Notwithstanding Section 17610 of the. Government Code, 
if the Commission on State Mandates determines that this act 
contains costs mandated by the state, reimbursement to local 
agencies and school districts far those costs shall be made pursuant 
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of 

· the Government·· Code. If the statewide cost of the . claim for 
reimbursement does not exceed one million dollars ($1,000,000), 
reimbursement shall be made from the State Mandates Claims Fund. 
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SEC. 7. Section 5.5 of this bill incorporates amendments to 
Section 3540. l of the Government Code proposed by both this bill and 
AB 91. It shall only become operative if (l) both bills are enacted and 
bec.ome effective on or before JanullJY I, 2000, (2) each bill amends 
Section 3540.1 ·of the Government Code, and (3) this bill is enacted 
after AB 91, in which case Section 5 of this bill shall· not become 
operative. 

0 
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requirement· that each employee of the school furnish the school with 
a criminal record summary as described in Section 4423 7. 

(G) The means by which the school will achieve a racial and 
ethnic balance among its pupils that is reflective of the general 
population residing within the . territorial jurisdiction of the school 
district to which the charter petition is submitted. 

(H) Admission requirements, if applicable. 
(I) The manner in which annual, independent, financial audits 

shall be conducted, which shall employ generally accepted 
accounting principles, and the manner in which audit exceptions and 
deficiencies shall be resolved to the satisfaction of the chartering 
authority. 

· (J) The procedures by which pupils can be suspended or 'expelled. 
(K) The manner by which staff members of the charter schools 

will be covered by the State Teachers' Retirement System, the Public 
Employees' Retirement System, or federal social security. 

(L) The public school attendance alternatives for . pupils residing 
within the school district who choose not to attend charter schools. 

(M) A description of the rights of. any employee of the school 
district upon leaving the employment of the school district to work 
in a charter school, and of any rights of return to the school district 
after employment at a charter school. 

(NJ The procedures to be followed by the charter school and the 
entity granting the charter to resolve disputes relating to provisions 
0 f the charter. 

(0) A declaration. whether or not the charter school shall be 
deemed the exclusive· public school employer of the employees of the 
charter school for the purt>oses of the Educational Employment 
Relations Act (Chapter 10.7 (commencing with Section 3540) of. 
Division 4 of Title 4 of Title I of the Government Code. 

(c) (1) Charter schools shall meet all statewide standards and 
conduct the pupil assessments required pursuant to Section 60605 
and any other statewide standards authorized in statute or pupil 
assessments applicable to pupils in noncharter public schools. 

(2) Charter schools shall on a regular basis consult with their 
parents and teachers regarding the school's educational programs. 

(d) (I) In · addition to any other requirement imposed . under this 
part, a charter school shall be nonsectarian in its programs, admission 
policies, employment practices, and all other operations, shall not 
charge tuition, and shall not discriminate again.st any pupil on the 
basis of ethnicity, national origin, gender, or disability. Except as 
provided in paragraph (2), admission to a charter school shall not be 
determined according to the place of residence of the pupil, or of his 
or her parent or guardian, within this state, except that any existing 
public school • converting partially or entirely to a charter school 
under this part shall adopt and maintain a policy giving admission 
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(b) A charter school charter shall contain a declaration regarding 
whether · or not the charter school shall be deemed the exclusive 
public school employer of the employees at the charter school for the 
purposes of Section 3540. I of the Government Code. If the charter 
school is not so deemed a public school employer, the school district 
where the charter is located shall be deemed the public school 
employer for the piirposes of Chapter 10.7 (conunencing with 
Section 3540) of Division 4 of the Government Code. 

(c) If the charter of a charter school does not specify that it shall 
comply with those statutes and regulations governing public school 
employers that establish and regulate tenure or a merit or civil 
service system, the scope of representation for that charter school 
shall also include discipline and dismissal of charter school 
employees. 

(d) The Public Employment Relations Board shall take into 
account the Charter Schools Act of 1992 . (Part 26.8 (commencing 
with Section 47600)) when deciding cases brought before it' related 
to charter schools. · 

(e) The approval or a denial of a charter petition by a granting 
·agency pursuant sub.division (b) of Section 47605 shall not be 
controlled by collective bargaining agreements nor subject to review 
or regulation by the Public Employment Relations Board. 

(f) By March 31, 2000, all existing charter schools must declare 
whether or . not they shall be. deemed a publfo school employer in 
accordance with subdivision (b ), and such declaration shall not be 
materially inconsistent. with the charter. 

SEC. 3. An article heading is added to Chapter 5 (commencing 
with Section 47620) of Part 2(!.8, to read: 

Article 1. University of California at Los Angeles Elementary 
Chaner School 

SEC. 4. Article 2 (commencing with Section 47626) ts added to 
Chapter 5 of Part 26.8 of the Education Code, to read: 

Article 2. Employer 

47626. (a) Notwithstanding Section 47611.5, a charter school 
operated by the Universicy of California in facilities owned by the 
Regents of the University of California shall declare in its charter that 
it is the employer of the employees at the charter school for the 
purposes of Chapter 12 (commencing with Section 3560) of Division 
4 of Title I of the Government Code. The provisions of Chapter 12 
(commencing -:Vith Section 3560) of Division 4 of Title I of the 
Government Code shall apply to the charter school. A charter school 

· operated by the University of California in facilities owned by the 
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education and the county board of education denies the pem1on, the 
petmoner may file a petition for establishment of a chaner school 
with the State Board of Education. 

(2) A chaner school for which a chaner is granted by either the 
county board of education or the State Board of Education pursuant 
to this subdivision shall qualify fully as a charter school for all funding 
and other purposes of this pan. 

(3) If either the comity board of education or the State Board of 
Education fai.ls to act on a petition within 120 days of receipt,· the 
decision of the governing board of the school district to deny a 
petition shall, thereafter, be subject to judicial review. 

(4) The State Beare! of Education shall adopt regulations 
implementing this subdivision. 

(5) Upon the approval of the petition by the county board of 
education, the petitioner or petitioners shall provide written notice 
of that approval, including a copy of the petition to the State Board 
of Education. 

(k) (I) The State Board of Education may, by mutual agreement, 
designate its supervisorial and oversight responsibilities for a chaner 
school approved by the State Board of Education tb any local 
education agency in the county in which the charter school is located 
or to the governing board of the school district that first denied the 
petition. 

(2) .The designated local education agency shall have all 
monitoring and supervmng authority of a chartering agency, 
including, but not limited to, powers and duties set forth in Section 
47607, ·except the p'ower of revocation, which shall remain with the 
State Board of Education. 

(3) A charter school that has been granted its charter by the State 
Board ·of Education and elects to seek renewal of its charter shall, 
prior to expiration of the charter, submit . its petition for renewal to 
the governing board of the school district that initially denied the 
charter. If the governing board of the school district denies the 
school's petition for renewal, the school may petition the State Board 
of Education for renewal of its charter. 

([) Teachers in charter schools shall be required to hold a 
Commission ·on Teacher Credentialing certificate, permit, or other· 
document equivalent to that which a teacher in other public schools 
would be required to hold. These documents shall be maintained on 
file at the charter school and shall· be subject to periodic inspection 
by the chartering authority. It is the intent of the Legislature that 
chaner schools be given. flexibility with regard to noncore, 
noncollege preparatory courses. 

SEC. 2. Section 47611.5 is added· to the Education Code, to read: 
47611.5. (a) .Chapter 10.7 (commencing with Section 3540) of 

Division 4 of Title I of the Government Code shall apply to charter 
schools. 
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GOVERNMENT CODE 
SECTION 3540-3540.2 

3540. It is the .purpose of this chapter to promote the improvement 
of personnel management and employer-employee relations within the 
public school systems in the State of California by providing a 
uniform basis for recognizing the right of public ·school employees to 
join organizations of their own choice, to be r~presented by the 
organizations in their professional and employment relationships with 
public school employers, to select one employee organization as the 
exclusive .representative of the .employees in an appropriate. unit, and 
to afford certificated employees a voice in the formulation of 
educational policy. This chapter shall not supersede other 
provisions of the Education Code and the rules and regulations of 
public school employers which establish and regulate tenure or a 
merit or civil service system or which provide for other methods of 
administering employer-employee relations, so long as the rules and 
regulations or other methods of the public school employer do not 
conflict with lawful collective agreements. 

It is the further intention of the Legislature that this chapter 
shall not restrict, limit, or prohibit the full exercise of the 
functions of any academic senate· or faculty council established by a 
school district in a community college to represent the faculty in 
making recommendations to·the administration and governing board of 
the school district with respect to district policies on academic and 
professional matters, so long as the exercise of the functions does 
not conflict with lawful collective agreements. . 

It is the further intention of the Legislature that any 
legislation. enacted by the Legislature governing employer-employee 
relations of other public employees· shall be incorporated into this 
chapter to the extent possible .. The Legislature also finds and 
declares .that it is an advantageous and desirable state policy to 
expand the jurisdiction of the board created pursuant to this chapter 
to cover other public employers and their employees, in the event 
that this legislation is enacted, an·d if this policy is carried out, 
the name of the Educational Employment Relations Board shall be 
changed to the "Public Employment Relations Board." · 

3540.1. As used in this chapter: 
(a) "Board·"· means the Public Employment Relations Board created 

pursuant to Section 3541. 
(b I "Certified organization"· or "certified employee organization" 

means an organization which has been certified by the board as the 
exclusive representative of the public school employees in an 
appropriate unit after a proceeding under Article 5 (commencing with 
Section 3544). 

(c) "Confidential employee" means any employee who, in the regular 
course of his or her duties, has access to, or possesses information 
relating to, his or her employer's employer-employee relations. 

(d) "Employee organization" means any organization which includes 
employees of a public school employer and whic~ has ~s one of its , 
primary purposes representing those employees in their relations with 
that public school employer. "Employee organi~ation" shall also 
include any person such an organization authorizes· to act on its 
behalf .. 

.. , .. , ''"''· ;"(·e'·l'-' •" E<x·c·:i:u·sive: -repres ent·a ti ve" means ·-•the· .. employee :·or-.gani,zation._,, ........ ,,., ... ,.,...., ·· 
,_.,. ··'-·· Yeco'ifnf:'z·ed ·o·r· ·certi·fi'ed as the exclusive negotiating,,•repr-esentativ.e,·· ·· ,.:. ·· 
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of certificated or classified employees in an appropriate unit of a 
public school employer. 

( f) "Impasse" means that the parties to a dispute over matters 
within the scope of representation have reached a point in meeting 
and negotiating at which their differences in positions are so 
substantial or prolonged that future meetings would be futile. 

(g) "Management employee" means any employee in a position having 
significant responsibilities for formulating district policies or 
ad.ministering district programs. Management positions shall be 
designated by the public school employer subject to review by the 
Public Employment Relations Board . 

. lh) "Meeting and negotiating" means meeting, conferring, 
negotiating, and discussing by the exclusive representative and the 
public school employer in a good faith effort to reach agreement on 
matters within the scope of representation and the execution, if 
requested by either party, of a written document incorporating any 
agreements reached, which document shall, when accepted by the 
exclusive ·representative and the public school employer, become 
binding upon both parties and, notwithstanding Section 3543.7, shall 
not be subject to subdivision 2 of Section 1667 of the Civil Code. 
The agreement may be for a period of not to exceed three years. 

(ii "Organizational security" means either of the following: 
(1) An arrangement pursuant to which a public school employee may 

decide whether or not to join an employee organization, but which 
requires him or her, as a condition of continued employment, if he or 
she does join, to maintain his or her membership in good standing 
for the- duration of the written agreement. However, no such 
arrangement shall deprive the employee of the right to terminate his 
or her obligation, to the· employee organization within a period of 30 
days following tne expiration of a written agreement. 

· (2) An arrangement that requires an employee, as a condition of 
continued employment, either to join the recognized or certified 
employee organization, or to pay the organization a service fee in an 
amount not to exceed the standard initiation fee, periodic dues, and 
general assessments of the organization for the duration of the 
agreement, or a period of three years from the effective date of the 
agreement, whichever comes first. 

(j) "Public school employee" or "employee" means any person 
employed by any public school employer.except persons elected by 
popular vote, persons appointed by the Governor of this state, 
management employees, and confidential employees. 

(k) "Public school employer" or "employer" means the governing 
board of a school district, a school district, a.county board of 
education, or a county superintendent of schools. 

ill "Recognized organization" or "recognized employee organization" 
means an employee organization which has been recognized by an 
employer as t.lje exclusive representative pursuant to Article 5 
(commencing with Section 3544). 

(m) "Supervisory employee" means any employee, regardless of job 
description, having authority in the interest of the employer to 
hire, transfer, suspend, lay off, recall, promote, discharge, assign, 
reward, or discipline other employees, or the responsibility to 
assign work to and direct them, or to adjust their grievances, or 
effectively recommend such action, if, in connection with the 
foregoing functions, the exercise of that authority is not of a. 
merely routine or clerical nature, but requires the use of 
independent judgment. 

3540.2. (a) A school district that has a qualified or negative 
certification pursuant to Section 42131 of the Education Code shall 
all'ow the county office of education in which., the school, c:!istrict is 
located at least six working. days to ·review and. c.omment .on. any. 
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proposed agreement made between the exclusive representative and the 
public school employer, or designated representatives of the 
employer, pursuant to this chapter. The school district shall 
provide the county superintendent.of schools with all information 
relevant to yield an understanding of the financial impact of that 
agreement. 

(b) The Superintendent of Public Instruction shall develop a 
format for use by the appropriate parties in generating the financial 
information required pursuant to subdivision (a). 

(c) The county superintendent of schools shall notify the school 
district publicly within those six days if, in his or her opinion, 
the agreement reviewed pursuant to subdivision (a) would endanger the 
fiscal well-being of the school district. 

(d) A school district shall provide the county superintendent of 
schools, upon request, with all information relevant to provide an 
understanding of the financial impact of any final collective 
bargaining agreement reached pursuant to Section 3543.2. 
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GOVERNMENT CODE 
SECTION 3541-3541.5 

3541. (a) There is in state government the Public Employment 
Relations Board which shall be independent of any state agency and 
shall consist of five members. The members of the board shall be 
appointed by the Governor by and with the advice and consent of the 
Senate. One of the original members shall be chosen for a term of 
one year, one for a term of three years, and one for a term of five 
years. The first term for the two new members of the board resulting 
from the expansion of the board to five members shall be reduced by 
the Governor as necessary so that the term of only one member of the 
board shall expire in any given year. Thereafter, terms shall be for 
a period of five years, except that any person chosen to fill a 
vacancy shall be appointed only for the unexpired term of the member 
whom he or she succeeds. Members of the board shall be eligible for 
reappointment. The Governor shall select one memb.er to serve as 
chairperson. A member of the board may be removed by the Governor 
upon notice and hearing for neglect of duty or malfeasance in office, 
but for.no other cause. 

(b) A vacancy in the board shall not impair the right of the 
remaining members to .exercise all the powers of the commission, ancj 
three members of the board shall at all times constitute a quorum. 

(c) The board_,rnay delegate its powers to any group of three or 
more board membe.rs. Nothing shall preclude any board member from 
participating in any case pending before the board. 

(d) Members of the board shall hold.no other public office in the 
state, and shall not receive any other compensation for services 
rendered. 

(e) Each member of the board shall receive the salary provided for 
by Chapter 6 (commencing with Section 11550) of Part 1 of Division 3 
of Title 2. In addition to his or her s·alary, each member of the 
board shall be reimbursed for all actual and necessary expenses 
incurred by him or her in the performance of his or her duties, 
subject to the rules of the Department of Personnel Administration 
relative to the.payment of these expenses to state officers 
generally. 

(f) The board shall appoint an executive director who shall be the 
chief administrative officer. The executive director shall appoint 
other persons that may, from time to time, be deemed necessary for 
the performance of the board's administrative functions, prescribe 
their duties,~fix their compensation, and provide for reimbursement 
of their expenses in the amounts made available therefor by 
appropriation. The executive director shall be a person familiar 
with employer-employee relations. The executive director shall be 
subject to removal at the pleasure of the board. The Governor shall 
appoint a general counsel, upon the recommendation of the board, to 
assist the board in the performance of its functions under this 
chapter. The general counsel shall serve at the pleasure of the 
board-. 

(g) The executive director and general counsel serving the board 
on December 31, 1977, shall become employees of the Public Employment 
Relations Board and shall continue to serve at the discretion of the 
board. A person so employed may, independently of the Attorney 
General, represent the board in any litigation or other matter 
pending in a court of law to which the board is a party or in which 
it is otherwise interested. 

·,. · ·· '· (Ii)' The ··Governor shall appoint one: legal adviser .. for each member,.·· · 
of ·t:he 'board ·upon the recommendation of that board member;· ·Each ., .. 
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appointee shall serve at the pleasure of the recommending board 
·mber and shall receive a salary as shall be fixed by the board with 

.1e approval of the Department of Personnel Administration. · 
(i) Attorneys serving the board on ·May 19, 1978, shall not be 

appointed as legal advisers to board members pursuant to subdivision 
(h) until the time that they have attained permanent civil service 
status. · 

(j) Notwithstanding subdivision {a), the member of the board 
appointed by the Governor for the term beginning on January l, 1991, 
shall not be subject to the advice and consent of the Senate. 

3541.3. The boaid shall have all of the following powers and 
duties: 

(a) To determine in disputed cases, or otherwise approve, 
appropriate units. 

(b) To determine in disputed cases whether a particular item is 
within or. without the scope of representation. 

{c) To arrange.for and supervise representation elections which 
shall be conducted by means of secret ballot elections, and certify 
the results of the elections. 

(d) To establish lists of persons broadly representative of the 
public and qualified by experience to be available to serve as 
mediators, arbitrators, or factfinders. In no case shall these lists 
include persons who are on the staff of the board. 

(e) To establish by regulation appropriate procedures for review 
of proposals .to change unit determinations. 

{f) Within its discretion, to conduct studies relating to 
employer-employee relations, including the collection, analysis, and 
making available of data relating to wages, benefits, and employment 
practices in public and private employment, and, when it appears 
necessary in its judgment to the accomplishment of the purposes of 
this chapter, recommend legislation. The board shall report to the 
Legislature by October 15 of each year on its activities during the 
immediately preceding fiscal year. The.board may enter into 
contracts to develop and maintain research .and training programs 
designed to assist public employers and employee organizations in the 
discharge of their mutual responsibilities under this chapter. 

(g) To adopt, pursuant to Chapter 3.5 (commencing with Section 
11340) of Part 1-of Division 3 of Title 2, rules and regulations to 
carry out the provisions and effectuate the purposes and policies of 
this chapter. 

(h) To hold hearings, subpoena witnesses, administer oaths, take 
the testimony or deposition o~ any person, and, in connection 
therewith, to issue subpoenas duces tecum to require the production 
and examina ti.on of any employer's or employee organization' s records, 
books, or papers relating to any matter within its jurisdiction. 
Notwithstanding Section 11425.10, Chapter 4.5 (commencing with 
Section 11400) of Part l of Division 3 of Title 2 does not apply to a 
hearing by the board under this chapter, except a hearing to 
determine an unfair practice charge. 

(i) To investigate unfair practice charges or alleged violations 
of this chapter, and take any action and make any determinations in 
respect of these charges or alleged violations as the· board.deems 
necessary to effectuate the policies of this chapter. 
· (j) To bring an action in a court of competent jurisdiction to 
enforce any of its orders, decisions, or rulings, or to enforce the 
refusal to obey a subpoena. Upon issuance of a complaint charging 
that any person has engaged in or is engaging in an unfair pra~tice, 
the board may petition the court for appropriate temporary relief or 
restraining order . 

. : .. (k) .To delegate its powers to any member of .. the_board .. or to .. any 
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person appointed by the board for the performance of its functions, 
except that no fewer than two board members may participate in.the 
determination of any ruling or decision on the merits of any dispute 
coming before it, and except that a decision to refuse to issue a 
complaint shall require the approval of two board members. 

(1) To decide contested matters involving recognition, 
certification, or decertification of employee organizations. 

(ml To consider and decide issues relating to rights, privileges, 
and duties of an employee organization in the event of a merger, 
amalgamation, or transfer of jurisdiction between two or more 
employee organizations. 

(n) To take any other action as the board deems necessary to 
discharge its powers and duties and otherwise to effectuate the 
purposes of this chapter. 

3541.4. Any person who shall willfully resist, prevent, impede or 
interfere with any member of the board, or any of its agents, in the 
performance of duties pursuant to this chapter, shall be guilty of a 
misdemeanor, and, upon conviction thereof, shall be .sentenced to pay 
a fine of not more than one thousand dollars ($1,000). 

3541.5. The initial determination as to whether the charges of 
unfair.practices are justified, and, if so, what remedy is necessary 
to' effectuate the purposes of this chapter, shall be a matter within· 
the exclusive jur~sdiction of the board. Procedures for 
investigating, hear~ng, and deciding these cases shall be devised and 

·promulgated by the board and shall include all of the following: 
(a) Any employee, employee organization, or employer shall have 

the right to file an unfair practice charge, except that the board 
shall not do either of the following: 

(l) Issue a complaint in respect of any charge based upon an 
alleged unfair practice occurring more than six months prior to the 
filing of the charge. 

(2) Issue a complaint against conduct also prohibited by the 
provisions of the agreement between the parties until the grievance 
machinery of the agreement, if it exists and covers the matter at 
issue, has been exhausted, either by settlement or binding 
arbitration. However, when the charging party demonstrates that 
resort to contract grievance procedure would be futile, exhaustion 
shall not be necessary. The board shall have discretionary 
jurisdiction to review the settlement or arbitration award reached 
pursuant to the grievance machinery solely for the purpose of 
determining wpether it is repugnant to the purposes of this chapter. 
If the board rinds that the settlement or arbitration award is 
repugnant to the purposes of this chapter, it shall issue a complaint 
on the basis of a timely filed charge, and hear and decide the case 
on the merits. Otherwise, it shall dismiss the charge. The board 
shall, in determining whether the charge was timely filed, consider 
the six-month limitation set forth in this subdivision to have been 
tolled during the time it took the charging party to exhaust the 
grievance machinery. 

(b) The board shall not have the authority to enforce agreements 
between the parties, and shall not issue a complaint on any charge 
based on alleged violation of any agreement that would not also 
constitute an unfair practice under this chapter. · 

(c) The board shall have the power to issue a decision and order 
directing an offending party to cease and desist from the unfair 
practice and to take such affirmative action, including but not 
limited to the reinstatement of employees. with or without back pay, 
·as will effectuate the.policies:of this ~hapter. 
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GOVERNMENT CODE 
SECTION 3542 

3542. (a) No employer or employee organization shall have the right 
to judicial review of a·unit determination except: (1) when the 
board in response to a petition from an employer or employee 
organization, agrees that the case is one of special importance ~nd 
joins in the request for such review; or (2) when the issue is raised 
as a defense to an unfair practice complaint .. A board order 

·directing an election shall not be stayed pending judicial review. 
Upon receipt of a board order joining in the request for judicial 

review, a party to the case may petition for a writ of extraordinary 
relief from the unit determination decision or order. · 

(b) Any charging party, respondent, or intervenor aggrieved by a 
final decision or order of the board in an unfair practice case, 
except a decision of the board not to issue a complaint in such a 
case, may petition for a writ of extraordinary relief from such 
decision or order. · 

(c) Such petition shall be filed in the district court of appeal 
in the appellate district where the unit determination or unfair 
practice dispute occurred. The petition shall be filed within 30 
days after issuance of the board's final order, order denying 
reconsideration, or order joining in the request for judicial review, 
as applicable. Gpon the filing of such petition, the court shall 
cause notice to be served upon the board and thereupon shall have 
ju~isdiction of the proceeding.. The board shall file in the court 
the record of the proceeding, certified by the board, within 10 days 
after the clerk's notice unless such time is extended by the court 
for good cause shown. The court shall have jurisdiction to grant to 
the board such temporary relief or restraining order it deems just 
and proper and in like manner to make and enter a decree enforcing,. 
modifying, or setting aside the order of the hoard. The findings of 
the board with respect to questions of fact, including ultimate 
facts, if supported by substantial evidence on the record considered 
as a whole, are conclusive. The provisions of Title l (commencing 
with Section 1067) of Part 3 of the Code of Civil Procedure relating 
to writs shall, except where specifically superseded herein, apply to 
proceedings pursuant to this section. 

(d) If the time to petition for extraordinary relief from a board 
decision has expired, the board may seek enforcement of any final 
decision or order in a district court of appeal or a superior court 
in the district where the unit determination or unfair practice case 
occurred. The board shall respond within 10 days to any inquiry from 
a party to the action as to why the board has not sdught court 
enforcement of the final decision or order. If the response does not 
indicate that there has been compliance with the board's final 
decision or order, the board shall seek enforcement of the final 
decision or order upon the request of the party. The board shall 
file in the court the record of the proceeding, certified by the 
board, and appropriate evidence disclosing the failure to c~mply with 
the decision or order. If, after· hearing, the court determines that 
the order was issued pursuant to procedures established by the board 
and that the person or entity refuses to comply with the order, the 
court shall enforce such order by writ of mandamus. The court shall 
not review the merits of the order. 
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GOVERNMENT CODE 
SECTION 3543'"3543.8 

3543. Public school employees shall have the right to form, join, 
and participate in the activities of employee organizations of their 
own choosing for the purpose of representation on all matters of 
employer-employee relations .. Public school employees shall also .have 
the right to refuse to join or participate in the activities of 
employee organizations and shall have the right to represent . 
themselves individually in their employment relations with the public 
school employer, except that once the employees in an appropriate 
unit have. selected an exclusive representative and it has been 
recognized pursuant to Section 3544.1 or certified pursuant to 
Section 3544.7, no employee· in that unit may meet and negotiate with 
the public school employer. 

Any employee may at any time present grievances to.his employer, 
and have such grievances adjusted, without the intervention of the 
exclusive representative, as long as the adjustment is reached prior 
to arbitration pursuant to Sections 3548.5, 3~48.6, 3548.7, and 
3548.8 and the adjustment is not inconsistent with the terms of a. 
written agreement then in effect; provided that the public school 
employer· shall not agree to a resolution of the grievance until the 
exclusive representative has received a copy of the grievance and the 
proposed resolutioh and has.been given the opportunity to file a 
response. 

3543.1. (a) Employee organizations shall have the right to 
represent their members in their employment relations with public 
school employers, except that once an employee organization is 
recognized .or certified as the exclusive representative. of an 
appropriate unit pursuant to Section 3544.1 or 3544.7, respectively, 
orily that employee organization may represent that unit in their 
employment relations with the public school employer. Employee 
organizations may establish reasonable restrictions regarding who may 
join and may make reasonable provisions for the dismissal of 

·individuals from membership. 
(b) Employee organizations shall have the right of access at 

reasonable times to areas in .. which employees work, the right to use 
institutional bulletin boards, mailboxes, and other means of 
communication,· ·subject to reasonable regulation, and the right to use 
institutional facilities at reasonable times for the purpose of 
meetings concerned with the exercise of the rights guaranteed by this 
chapter. 

(c) A reasonable number of representatives of an exclusive 
representative shall have the right to receive reasonable periods of 
released time without loss· of compensation when me.eting and 
negotiating and for the processing of grievances. 

(d) All employee organizations shall have the right to have 
membership dues deducted pursuant to Sections 13532 and 13604.2 of 
the Education Code, until such time as an employee organization is 
recognized as the exclusive representative for any of the employees 
in an appropriate unit, and then such deduction as to any employee in 
the negotiating unit shall not be permissible except to the 
exclusive representative. 
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3543.2. (a) The scope of representation shall be limited to matters 
relating to wages, hours of employment, and other terms and 
conditions of employment. "Terms and conditions of employment" mean 
health and welfare benefits as defined by Section 53200, lea~ei . 
transfer and reassignment policies, safety conditions of employment, 
class size, procedures to be used for the evaluation of employees, 
organizational security pursuant to Section 3546, procedures for 
processing grievances pursuant to Sections 3548.5, 3548.6, 3548.~, 
and 3548 .. 8, the layoff of probationary certificated school district 
employees, pursuant to Section.44959.5 of the Education Code, and 
alternative compensation or benefits for employees adversely affected 
by pension limitations pursuant to Section 22316 of the Education 
Code,_ to the extent deemed .reasonable and ~ithout violating the 
intent and purposes of Section 415 of the Internal Revenue Code. In 
addition, the exclusive representative of certificated.personnel has 
the right to consult on the definition of educational objectives, the 
determination of the content of courses and curriculum, and the 
selection of textbooks to the.extent such matters are within the 
discretion of the public school employer under the law. All matters 
not specifically enumerated are reserved to the public school 
employer. and may not be a subject. of meeting and negotiating, 
provided that nothing herein may.be construed to ·limit the right of 
the public school employer to consult with an'y employees or employee 
organization on any matter outside the scope of representation. 

(b) Notwithstanding Section 44944 of the Education Code, the 
public school employer and the exclusive representative shall,' upon 
request· of either party, meet and negotiate regarding causes and 
procedures for disciplinary action, other than_ dismissal, including a 
suspension of pay.for up to 15 days, affecting certificated 
employees. If the public school employer and the exclusive 
representative do not reach mutual agreement, then the provisions of 
Section 44944 of the Education Code shall apply. 

(c) Notwithstanding Section 44955 of the Education Code, the 
public school employer and the exclusive representative shall, upon 
request of either party, meet and negotiate regarding. procedures and 
criteria for the layoff of certificated employees for lack of funds. 
If the public school employer and the exclusive representative do · 
not reach mutual agreement, then the provisions of Section 44955 of 
the Education Code shall apply. 

(d) Notwithstanding Section 45028 of the Education Code, the 
public school employer and the exclusive representative shall, upon 
request of either party, meet and negotiate regarding the payment of 
additional compensation based upon criteria other than years of 
training and years of experience. If the public school employer and 
the exclusive representative do not reach mutual ag_reement, then the 
provisions of Section 45028 of the Education Code shall apply. 

(e) Pursua~t to Section 45028 of the Education Code, the public 
school employer and the exclusive representative shall, upon the 
request of either party, meet and negotiate a salary schedule b.ased 
on criteria other than a uniform allowance for years of training and 
years of experience. If the public school employer and the.ei;tclusive 
representative do not reach mutual agreement, then the provl.s_l.ons of 
Section 45028 of the Education Code requiring a salary schedule 
based upon a uniform allowance for years of training and years of 
experience shall apply. A salary schedule established pursuant to 
this subdivision shall not result in the reduction of the salary of 
any teacher. 

3543.3. A public school employer or such representatives ~s.it ~ay 
designate who may, but need not be, subject to either certl.fl.Catl.on 
·requi:rements or requirements, for .. class i f~ed .em>:>l.oyees .. ;\3e1;,_;o:r:th :·l.fl 

--· >·: .. .-.-: . fhe Education Code, sha:n,,meet :.and, negotiatec,w:i,th ..• ;ind. on;i,y,,;Wl.th 
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representatives of employee organizations selected as exclusive 
representatives of appropriate units upon request with regard to 
matters within the scope of representation. 

3543.4. No person serving in a management position, senior 
management position, or a confidential position shall be represented 
by an exclusive representative. Any person serving in such a 
position may represent himself or herself individually or by an 
employee organization whose membership is composed entirely of 
employees designated as holding such positions, in his or her 
employment relationship with the public school employer, but, in no 
case, shall such an organization meet and negotiate with the public 
school employer. No representative shall be permitted by a public 
school employer to meet and negotiate on· any benefit or compensation 
paid to persons serving in a management position, senior managment · 
position, or a confidential position. 

3543.5. It shall be unlawful for a public school employer to do any 
of the following: 

(a) Impose or threaten to impose reprisals on employees, to 
discriminate or threaten to discriminate against employees, or 
otherwise to interfere with, restrain, or coerce employees because of 
their exercise of rights guaranteed by this chapter. For purposes 
of this subdivision, "employee" includes an applicant for employment 
or reemployment . .'-, 

(b) Deny to employee organizations rights guaranteed to them by 
this chapter. 

(c) Refuse or fail to meet and negotiate in good faith with an 
exclusive representative. 

(d) Dominate or interfere with the formation or administration of 
any employee organization, or contribute financial or other support 
to it, or in any way encourage employees to join any organization in 
preference to another. 

(e) Refuse to participate in good faith in the impasse procedure 
set forth in Article 9 (commencing with Section 3548). 

3543.6. It shall be unlawful for an employee organization to: 
(a) Cause or attempt to cause a public school employer to violate 

Section 3543. 5. 
(b) Impose·or threaten to impose reprisals on employees, to 

discriminate or threaten to discriminate against employees, or 
otherwise to interfere with, restrain, or coerce employees because of 
their exercise of rights guaranteed by this chapter. 

(c) Refuse or fail to meet and negotiate in good faith with a 
pub1ic school employer of any of the employees of which it is the 
exclusive representative. 

(d) Refuse to participate in good faith in the impasse procedure 
set f.orth in. Article 9 (commencing with Section 3548). 

3543.7. The duty to meet and negotiate in good faith requires the 
parties to begin negotiations prior to the adoption of the final 
budget for the ensuing year sufficiently in advance of such adoption 
date so that there is adequate time for agreement to be reached, or 
for the resolution of an impasse .. 
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3543.8. Any employee organization shall have standing to sue in any 
action or proceeding_heretofore or hereafter instituted by it as 
representative and on behalf of one or more of its members. The 
provisions of this section are expressly intended to apply to actions 
or proceedings commenced prior to, but concluded or pending as of, 
as well as on and after, the effective date of this section . 

• ;_!.. 

.. 

142 



GOVERNMENT CODE 
SECTION 3544-3544.9 

3544. (a) An employee organization may become the exclusive 
representative for the employees of an appropriate unit for purposes 
of meeting and negotiating by filing a request with a public school 
employer alleging that a majority of the employees in an appropriate· 
unit wish to be represented by such organization and asking the 
public school employe'i: to recognize it as the exclusive 
representative. The request shall describe the grouping of j·obs or 
positions which constitute the unit claimed to be appropriate and 
shall be based upon majority support on the basis of current dues 
deduction authorizations or other evidence such as·notarized 
membership lists, or membership cards, or petitions designating the 
organization as the exclusive representative of the employees. 

·Notice of any such request shall immediately be posted conspicuously 
on all employee bulletin boards in each facility of the public school 
employer in which members of the unit claimed to be appropriate are 
employed.· 

(b) The employee organization shall submit proof of majority 
support to the board. The information submitted to the board shall 
remain cbnfidential and not be disclosed by the board. The board 
shall obtain from the employer the information necessary for it to 
carry out its respbnsibilities·pursuant to this section and shall 
report to the employee organization and the public school employer as 
to whether the proof of majority support is adequate. 

3544.1. The public school employer shall grant a request for 
recognition filed pursuant to Section 3544 unless any of the 
following apply: 

(a) The public school employer desires that a representation 
election be conducted or doubts the appropriateness of a unit. If 
the public school employer desires a representation election, the 

1 question of representation exists and the public. school employer 
shall notify the board, which shall conduct a representation election 
pursuant to Section 3544.7,, uriless subdivision (c) or (d) applies. 

(b) Another employee organization either files with the public 
school employer a challenge to the appropriateness-of the unit or 
submits a competing claim of representation within 15 workdays of the 
posting of notice of the written request. The claim shall be 
evidenced by current dues deductions authorizations or other evidence 
such as notarized membership lists, or membership cards, or 
petitions signed by employees in the unit indicating their desire to 
be represented by the organization. The evidence shall be submitted 
to the board, and sha1·1 remain confidential and not be· disclosed by 
the board. The. board shall obtain from the employer the information 
necessary for it to carry out its responsibilities pursuant to this 
section and shall report to the employee organizations seeking 
recognition and to the public school employer as to the adequacy of 
the evidence. If the claim is evidenced by the support of at least 
30 percent of the members of an appropriate unit, a question of 

-

representation exists and the board shall-conduct a representation 
election pursuant to Section 3544.7, unless subdivision (c) or (d) of 
this section applies. 
· · (c). There· is currently in effect a lawful written agreement 
negotiated"' by· the public school employer and· another employee 

143 



organization covering any employees included in the unit described in 
the requ~st f~r recognition, unless the request for recognition io 
filed less than 120 days, but more than 90 days, prior to the 
expiration date of the agreement. 

(d) The public school employer has, within the previous 12 months, 
lawfully recognized another employee organization as the exclusive 
representative of any employees included in the unit described in the 
request for recognition. 

354 4. 3. If, by January 1 of any school year, no .employee 
organization has made a claim of majority support in an appropriate 
unit pursuant to Section 3544, a majority of employees of an 
appropriate unit may submit to a public school employer a petition 
signed by at least a majority of the employees in.the appropriate 
unit requesting a representation election. An employee may sign such 
a petition though not a member of any employee organization. 

·Upon the filing of such a petition, the public school employer 
shall immediately post a notice of such request upon all employee 
bulletin boards at each school or other facility in which members of 
the unit claimed to be appropriate are employed. 

Any employee organization shall have the right to appear on the 
ballot if, within 15 workdays after ~he posting of such notice, it 
makes the showing of interest required by subdivision (b) of Section 
3544.1. 

Immediately upon expiration of the 15-workday period following the 
posting of the notice, the public school employer shall transmit to 
the board the petij:ion and the names of all employee organizations 
that have the right to appear on the ballot. 

3544.5. A petition may be filed with the board, in accordance with 
its rules and regulations, requesting it to investigate and decide 
the question of whether employees have selected or wish to select an 
exclusive representative or to determine the appropriateness of a 
unit, by: 

(al A public school employer alleging that it doubts the 
appropriateness of the claimed unit; or 

(b) An employee organization alleging that it has filed a request 
for recognition as an exclusive representative with a public school 
employer and that the request has been denied or has not been acted 
upon within 30 days after the fil·ing of the request; or 

(c) An employee organization alleging that it has filed a 
competing claim of representation pursuant to subdivision (b) of 
Section 354 4. l·;. or 

(d) An employee organization alleging that the employees in an 
appropriate unit no longer desire a particular employee organization 
as their exclusive representative, provided that. such petition is 
supported by evidence of support such as notarized meiiibership_lists; 
cards, or petitions from 30 percent of the employees in the 
negotiating unit indicating support for another organization or lack 
of support for the incumbent exclusive representative. Such evidence 
of suppor't shall be submitted to the board, and shall remain 
confidential and not be disclosed by the board. The board shall 
obtain from the employer the information necessary for it to carry 
out its responsibilities pursuant to this section and shall report to 
the employee organizations seeking recognition and to the public 
school employer as to the adequacy of the evidence of support. 

3544.7. (a) Upon receipt of. a'petition. filed· pursuant to Section 
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3544.3 or 3544.5, the board shall conduct inquiries and 
investigations or hold any hearings it deems necessary in ordP.r to 
decide the questions raised by the petition. The determiha~ion of 
the board may be based upon the evidence adduced in the inquiries, 
investigations, or hearing. However, if the board finds on the basis 
of the evidence that a question of representation exists, or a 

· question of representation exists pursuant to subdivision (a) or (b) 
of Section 3544.1, 'it shall order that an election be conducted by 
secret ballot and it shall certify the results of the election on the 
basis of which ballot choice'received a majority of the valid votes 
cast. There shall be printed on each ballot the statement: "no 
representation." No voter shall record rriore than one choice on his 
or her ballot. Any ballot upon which there is'recorded more than one 
choice shall be voi,d and shall not be counted for any purpose. If 
at any election no choice ~n the ballot receives a majority of the 
votes cast, a runoff election shall be conducted. The ba'llot for the 
runoff election shall provide for a selection between the two 
choices receiving the largest and second largest number of valid. 
votes cast in the election. 

(b) No election shall be held and the petition shall be dismissed 
whenever either of the following exist: 

(l) There is currently in effect a lawful written agreement 
negotiated by the public school employer and another employee 
organization covering any employees included in'the unit described.in 
the request for recognition, or unless the request for·recognition 
is filed less than 120 days, but more than 90 days, prior to·the 
expirati.on date of the agreement. , 

(2) The public school employer has, within the previous 12 months, 
lawfully recognizep, an employee organization other than the 
petitioner as the'exclusive representative of any employees included 
in the unit described in the petition. 

354 4. 9. · The employee organization recognized or certified as the 
exclusive representative for the purpose of meeting and negotiating 
shall fairly represent each and every employee in the appropriate 
unit. 
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GOVERNMENT CODE 
SECTION 3545 

3545. (a) In each case where the appropriateness of the unit is an 
issue, the board shall decide the question on the basis of the 
community of interest between and among the employees and their 
established practices ·including, among other things, the ·extent to 
which such employees belong to the same employee organization, and 
the effect of the size of the unit on the efficient operati6n of the 
school district. 

(b) In all cases: 
(1) A negotiating unit.that includes classroom teachers shall not 

be appropriate unless it at least incl~des all of the classroom 
teachers employed by the public school employer, except management 
employees, supervisory employees, and confidential employees. 

(2) Except as provided in subdivision (c), a negotiating unit of 
supervisory employees shall not be appropriate unless it-includes all 
supervisory employees employed by the district and shall not be 
represented by the same·employee organization as employees whom the 
supervisory employees supervise. 

(3) Classified employees and certificated employees shall not be 
included in the same negotiating unit. 

(c) In the case of a district which employs 20 or more supervisory 
peace officer emplbyees,-a negotiating-unit of supervisory employees 
shall be appropriate if it includes any of the following: 

(1) All supervisory nonpeace officer employees employed by the 
district and all supervisory peace officer employees employed by the 
district. 

(2) All supervisory nonpeace officer employees employed by the 
district, exclusively. 

(3) All supervisory peace officer employees employed by the 
district, exclusively. 

A negotiating unit of supervisory employees shall not be 
represented by the same employee organization as -employees whom the 
supervisory employees supervise. 
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GOVERNMENT CODE 
SECTION 3546-3546.5 

3546. Subject to the limitations set forth in this section, 
organizational security, as defined, shall be within the scope of 
representation. · 

(a) An organizational security arrangement, in order to be 
effective, must be agreed upon by both parties to the agreement. At 
the time the issue is being negotiated, the public school employer 
may require that the organizational security provision be severed 
from the remainder of the proposed agreement and cause the 
organizational security provision to be voted upon separately by all 

, members in the appropriate negotiating unit, in accordance with rules 
and regulations promulgated by the board. Upon such a vote, t~e 
organizational security provision will become effective only if a 
majority of those members of the negotiating unit voting approve the 
agreement. Such vote shall not be deemed to either ratify or defeat 
the remaining provisions of the proposed agreement. 

(b) An organizational security arrangement which is in effect may 
be rescinded by majority vote of the employees in' the negotiating 
unit covered by such arrangement in accordance with rules and 
regulations promulgated by the board. 

3546.3. Notwithstanding subdivision {i) of Section 3540.1, Section 
3546, or any other provision of this chapter, any employee who ·is a 
member of a religious body whose traditional tenets or teachings 
include objections to joining or financially supporting employee 
organizations shall not be required to join, maintain membership in, 
or financially support any employee organization as a condition of 
employment; except that such employee may be required, in lieu of a 
service 'fee, to pay sums equal to such service fee either to a 
nonreligious, nonlabor organization, charitable fund exempt from 
taxation under Section SOl(c) (3) of Title 26 of the Internal Revenue 
Code, .chosen by such employee from a list of at least three such 
funds, designated in the organizational security arrangement, or if 
the arrangement fails to designate such funds, then to any such fund 
chosen by the employee. Either the employee organization or the 
public school employer may require that proof of such payments be 
made on an annual basis to the public school employer as a condition 
of continued e'Xemption from the requirement of financial support to 
the recognized employee organization. If such employee who holds 
conscientious objections pursuant to this section requests the 
employee organization .to use the grievance procedure or arbitration 
procedure on the employee's behalf, the employee organization is 
authorized to charge the employee for the reasonable cost of.using 
such procedure. 

3546.5. Every recognized or certified employee organization shall 
keep an adequate itemized record of its financial transactions and 
shall make available annually, to the board and to the employees who 
are members of the organization, within 60 days after the end of its 
fiscal year, a detailed written financial report thereof in the form 
of a balance sheet and an operating statement, signed and certified 
as to accuracy by its president and treasurer, or. corresponding 

· princi~~l ·officers. In the event of ·failure of compliance with this 

147 



section, any employee within the organization may petition the board 
for an order compelling such compliance, or the board m~y issue such 
compliance order on its motion. 

. . 
·r 
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GOVERNMENT CODE 
SECTION 3547-3547.5 

3547. (a) All initial proposals of exclusive representatives and of 
public school employers, which relate to matters within the scope of 
representation, shall be presented at a public meeting of the public 
school employer and thereafter shall be public records. 

(b) Meeting and negotiating shall not take place on any prop6sal 
until a reasonable time has elapsed after the submission of the · 
proposal to enable the public to become informed and the public has 
the opportunity to express itself regarding the proposal at a meeting 
of the public school employer. 

(c) After the public has had the opportunity to express itself, 
the public school employer shall, at a meeting which is open to the 
public, adopt its initial proposal. 

(d) New subjects of meeting and negotiating arising after the 
presentation of initial proposals shall be made public within 24 
hours. If a vote is taken on such subject by the public school 
employer, the vote thereon by each member voting shall also be made 
public within 24 hours. 

(e) The board may adopt regulations for the purpose of 
implementing this section, which are consistent with the intent of 
t.he section; namely that the public be informed of the issues that 
are being negotia~ed upon and have full opportunity. to express their 
views on.the issues to the public school employer, and to know of the 
positions of their elected representatives. 

3547.5. Before a public school employer enters into a written 
agreement with an exclusive representative covering matters within 
the scope of representation, the major provisions of the agreement, 
including, but not limited to, the costs that would be incurred by 
the public school employer under the agreement for the current and 
subsequent fiscal years, shall be disclosed at a public meeting of 
the public school employer in a format established for this purpose 
by the Superintendent of Public Instruction. 
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GOVERNMENT CODE 
SECTION 3548-3548.8 

3548. Either a public school employer or the exclusive 
representative may declare that an impasse has been reached between 
the parties in negotiations 'over matters within the scope of: 
representation and may request the board to appoint a mediator for 
the purpose of assisting them in reconciling their differences and 
resolving the controversy on terms which are mutually acceptable. If 
the board determines that an impasse exists, it shall, in no event 
later than five working days after the receipt of a request, appoint 
a mediator in accordance ·with such rules·as it shall prescribe. The 
mediator shall meet forthwith with the parties or their 
representatives, either jointly or separately, and shall take such 
other s'teps as he may deem appropriate in order to persuade the 
parties to resolve their differences and·effect a mutually acceptable 
agreement. The services of the mediator, including any per diem 
fees, and actual and necessary travel and subsistence expenses, shall 
be provided by the board without cost to the parties. Nothing in 
this section shall be construed to prevent the parties from mutually 
agreeing upon their own mediatiori procedure and in the event of such 
agreement, the board shall not appoint its own mediator, unless 
failure to do so would be inconsistent with the policies of this 
chapter. If the parties.agree upon their own mediation procedure, 
the cost of the services of any appointed mediator, unless appointed 
by the board, including any per diem fees, and actual and necessary 
travel and subsistence expenses, shall be borne equally by the 
parties. 

3548.l. {a) If the mediator is· uriable to effect settlement of the 
controversy within 15 d.iys after his appointment and the mediator 
declares that factfinding is appropriate to the resolution of the 
impasse, either party may, by written notification to the other, 
request that their differences be submitted to a factfinding panel. 
Within five days after receipt of the written request, each party 
shall select a person to serve as its member of the factfinding 
panel. The board shall, within five days after such selection, 
select a chairperson of the factfinding panel. The chairperson 
designated by the board shall not, without the consent of both . 
parties, be the same person who served as mediator pursuant to 
Section 3548. ·. 

(b) Within five days after the board selects a chairperson of the 
factfinding panel, the parties may mutually agree upon a person to 
serve as chairperson in lieu of the person selected by the board. 

3548.2. {a) The panel shall, within 10 days after its appointment, 
meet with the parties or their representatives, either jointly o: 
separately, and may make in~iries and investig~tions, hold hearings, 
and take any other steps as it may deem appropriate. For the 
purpose of the hearings, investigations, and inquiries, the panel 
shall have the power to issue subpoenas requiring the attendance and 
testimony of witnesses and the production of evidence. The several 
departments, commissions, divisions, authoritie~, _boards, ~u:e~us, 
agencies, and officers of the state, or any political subdivision or 
agency thereof, including any board of education, shal~ furnis~ th7 
panel, upon its request, with all records, papers and information in 
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their possession relating to any matter under investigation by.or in 
issue before the panel. 

(b) In arriving at their findings and recommendations, the 
factfinders shall consider, weigh, and be guided by all the following 
criteria: 

(1) State and federal laws that are applicable to the employer. 
(2) Stipulations of the parties. 
(3) The interests and welfare of the public and the financial 

ability of the public school employer. 
(4) Comparison of the wages, hours, and conditions of employment 

of the employees involved in the factfinding proceeding with the 
wages, hours, a_nd conditions of employment of other employees 
performing similar services and with other. employees generally in 
public school employment in comparable communities. 

(5) The consumer price index for goods and services, commonly 
known as the cost of living. 

(6) The overall compensation presently received by the employees, 
including direct wage compensation, vacations, holidays, and other 
excused time, insurance and pensions, medical and hospitalization 
benefits; the continuity and stability of employment; and all other 
benefits rec.eived. 

(7) Any other facts, not confined to those specified in 
paragraphs ( 1) to ( 6) , inclusive'· which are normally or traditionally 

' taken into consideration in making the findings and recommendations. 

3548.3. (a) If t~e dispute is not settled within 30 days after the 
appointment of the.panel, or, upon agreement by both parties, within 
a longer period, the panel shall make findings of fact and recommend 
terms of settlement, which recommendations shall be· advisory only . 

.illlillAny findings of fact and recommended terms of settlement shall be 
,.., submitted in writing to the parties privately before they are made 

public. The public school employer shall make such findings and 
recommendations public within 10 days after their receipt. 

(b) The costs for the services of the panel chairperson selected 
by the· board, including per diem fees, if any, and ·actual and 
necessary travel and subsistence expenses shall be borne by the 
board. 

(c) The costs for the services of the panel chairperson agreed 
upon by the parties shall be equally divided between the parties, and 
shall include per diem fees and actual and necessary travel and 
subsistence expenses. The per diem fees shall not exceed the per 
diem fees stated on the chairperson's resume on file with the board. 
The chairperson's bill showing the amount payable by the parties 
shall accompany his final report to the parties and the board. The 
chairperson may· submit interim bills to the parties in the course of 
the proceedings, and co~ies of such interim bills shall also be sent 
to the board. The parties shall make payment directly to the. 
chairperson. 

(d) Any other mutually incurred costs shall be borne equa.lly by 
the public school employer and the exclusive representative. Any 
separately incurred costs for the panel member selected by each 
party, shall be borne by such party. 

3548.4. Nothing in this article shall be construed to prohibit the 
mediator appointed pursuant to Section 3548 from continuing mediation 
efforts on the basis of the findings of fact and recommended terms e of_ settlement made purs·uant to Section 3548.3. 
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3548.5. A public school employer and an exclusive representative 
who enter into a written agreement covering matters within the scope 
of representation may include in the agreement procedures for final 
and binding arbitration of such disputes as may arise involving the 
interpretation, application, or violation of the agreement. 

3548.6. If the written agreement does not include procedures 
authorized by Section 3548.5, both parties to the agreement may agree 
to submit any disputes involving·the interpretation, application, or 
violation of the agreement to final and binding arbitration pursuant 
to the rules of the board. 

3548.7. Where a party to a written ·agreement is aggrieved by the 
failure, . neglect, or refusal of the other party to proceed to · 
arbitration pursuant to the procedures provided therefor in the 
agreement or pursuant to an agreement made pursuant to Section 
3548.6, the aggrieved party may bring proceedings pursuant to Title 9 
{commencing with Section 1280) of Part 3 of the Code of Civil 
Procedure for a court order directing that the arbitration proceed 
pursuant .to the procedures provided therefor in such agreement or 
pursuant.to Section 3548.6. 

3548.8. An arbit~tion award made pursuant to Section 3548.5, 
3548.6, or 3548. 7 shall be final and binding upon the parties and 
may be enforced by a court pursuant .to Title 9 {commencing 'with 
Section 1280) of Part 3 of the Code of Civil Procedure. 
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CHAPTER 781, STATUTES OF 1992 
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. Senate· llill No. 1448 

CHAPTER 781 

· An act to add Part 26.8 (commencing with Section 47600) to.the 
. Education Code, relatirig to charter schools. · - -

I."' - [Approved by Covemor September l!O, 1&92. Filed with ' 
Secretary of S!atc September ii, 1992..I 

LEGISLATIVE CoUNSEL'S DIGEST 

SB 1448, Hart. Charter schools. 
Under e.risting law, the public elementary and secondary schools · · 

are operated under the governance of school districts. and county 
offices of educatjon. · - · 

This ~iU would establish a procedure for the .establishment of not 
more than IOQ "charter schools," which would receive certain public 
funding but would not be subjeet to _the laws generally governing 
school- districts. The bill would prohibit the conversiOn of a private 
school to a charter school under· this authority . 

. The bill would authorize a school district governing board or, as 
specified, a counfy board of education, In respome to a petition 

·signed by a specified percentage of credentialed teachers, to grant 
' - a revocable charter authorizing operation of a charter school for up 

to 5 years, subject to renewal·for additional 5-year periods. The bill 
would allow a school district to convert all of its schools to charter 

· schools only if c.e~ conditions are met and the petition receives. 
joint · approval by · the State Board ·of Education and the 
Superintendent of Public Instruction. . . 
. The bill would require a charter school to be nonsectarian, and to 

. comply with the conditions of its charter petition, including the 
attainment of. identified educational .objectives, health ilnd safety 
standards,. and racial and .ethnic balance. The bill would prohibit 
school districts having one or more charter schools from-.requiring 
any pupil to attend, or any employee to be-empJOyed at, a charter 
school. Charter schools would be'prohibited from discriminating on 
the basis of ethnicity, national origin, gender, or disability, and from 
d_etenninillg adillisslon on the ·basis of the residence of the pupil or 
bis or her parent or guardiaii, . . 

The bill would atithoriu a.charter Sc:hool to participate in the State 
T~acher's Retii-ement System, ·as' specified. · · . . 

The·bilJ would specify, for identified purposes of the California 
. Constitution, that a charter School is under the authority of the public 
~chools, and that it COlllltitutes a "school district" for pinp9ses of the 
state school funding guarantet! for school districts and community 

_ college districts. ' - . · . , 
The bill would require the State Department of Education· 'to 

review the char~!!r. $chool approach and, not later than January J_ · 
REPRINT 
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1999, to report to the Legislature w.ith recommendations regarding 
that approach. 

The California Constitution requires the state to reimburse local 
ageneies and school districts for certain casts mandated by the state'. 
Statutory provisions establish procedur.es for making that 
reimbursemc:nt, including the creation of a State Mandates Claims 
Fund ta pay the costs of mandates which do not exceed $1,000,000 
statewide and other procedures for claims whose statewide casts 
exceed fl,000,000. . 

This bill would inpnse a state-mandated local program by 
requiring school district gul'erning boards to review and respond to 
petitions for the granting of charters within a specified time period. 

This bill W•JUl<l provide that no reimbursement shall be made from 
·.the Stale Mandates Claims Fnnd for costs mandated by the state 

pursuant ta this act, but would recognize that local agencies and 
school districts may pursue any available remedies to seek 
reimhursc1ncnt for these costs. 

Tlw people of the State of California do enact as follows: 

SECTION I. Part 26.8 (commencing with Section 47600) is 
added to thc Education Codr., to read: 

PART 26.8. CHARTER SCHOOLS 

CUAJ>TEil I. GENEilAL PROVISIONS 

47600. 'J'his part shall be known, and may he cited, as the 
.. Charter-Schools Act of 1992." . 

47601. It is the intent of the Legislature, In enacting this part, to 
provide opportunities for teachers, parents, pupils, and community 
memb;,rs to establish and maintain schools that operate 
independently from the existing school district structure, as a 
method ta accomplish all of the foll9wing: 

(a) Improve pupil learning. ' 
· (b) Increase learning opportunities for "all pupils, with special 

emphasis on e:rpanded learning experiences for pupils who are 
idelitified as academically low achieving. 

(c) Encourage· ·the use of different and innovative teaching 
methods. 

(d) Create new professional opp!'rtunities for teachers, including 
the opportunity to be responsible for the learning program at the· 
school site. · 

(e) Provide parents a!ld pupils with expanded choices in the types 
of educatiannl opportunities that are available within the public 
school system. 

(f) Hold the schools established under this part accountable far 
me. measurable pupil outco.mes, and P~?vide the s~haols wi.th a 
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method ta change &om rule-based ta perform•11ce-hn<f'd 
accountability systems.'· 

47602. (a) The total number of charter schools op<'rnting in this 
state in any school year shall not exceed 100, with 'lot mnre thon JO 
~barter. sc~aals I~ any single school district. Foi the purpn..-s ,,f 
implementing this section, the State Doard of Education shall assign 
a number ta each charter notice it recei\'es pursuant ta subdivision 
(g) of Section 47605, based on the chronological order in which the 
notice is received. · 

(b) Na charter shall he granted under this part that authMizes the 
conversion of any private school to a charter school. · 

47603. This part. shall not be construed to prohibit any prh·at" 
person or organization from providing funding or oth<'r Asii.•tance tn 
the establishment or operation of a charter school. 

C.'HAl"rER 2. ESTABUSHMENT OF CllAllTEll 'scm_ .. _.,_~ 

47605. (a) A petition for the establishment of a charier school 
within any school district may be circulated b)' any one or more 
persons seeking to establish the charter school. Afler thr petition has 
been signed by not less than lO percent of the teachers currently 
employed by the school district, or by not less than 50 percent of thr. 
teach~rs currently empl~yed at one school of the district, it mar br. 
submitted to the gavernmg board of the school district for revif'w. 

(b) Na later than 30 days after receiving a petition, in accardanrc 
with subdivision (a), the governing board of the school clist ricl shnll 
hold a public hearing on the provisions of the charier, nt which t im,. 
the board shali consider the level of employee and pnrrnlal support 
for l~e petition_ Fo_llowing review of the petition an<l the pnhli<" 
heanng, the govermng board shall either grnnt or dc-11r th<' duu ,.., 
within 60 days of receipt of the petition. provided, howe•·cr. tloal 11.,. 
date may be extended by an additional 30 dnrs if hot b parti,..s "J!"'" 
to the extension. A 5,choal district governing bnard ruar grant " 
charter for the operahon of a school under this part if it d"Olr:rnlinr• 
that .~e. petition contains the number of signatures rc411ii cd 1.!
subdtVISJOn (a), a statement of each of the conditions drscribcd in 
subdivision (d); and descriptions of all of the follnwinr.: 

(l) A description of the educalion:1I pror.ro•n .,( tlu· ~··l .. 101. 
. designe~. among other thini:s. to idcntif)' thos~ \\"hom 11 .. - •rh,,nl i< 
attempting to educate, whnt it means to be an ~eclucatC"d p<"r:i::ciq· i 11 

~lie 21st century, and how learning best occurs. The !\Coals idc 111;r;.,<1 
. m that program. shall include the objective of cnahli11r. pnpit< to 

become self-mollvated, competent, nnd lifelong lr.nmers. 
(2) The measurable pupil outcomes idenlifie<l fur me br 11>~ 

charter school. "'Pupil outcomes,"" for purposes of this port. 111ea1",_, 1hr 

exte.nt to whic~ all pupils of the school demoo•tratc that thcr lrnvr 
attamed the skills, knowledge, and allilndes spcciricd "'r.nni.< ;11 tlo 1• 
schooJ"s educational program. . .. 
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(3) The_ method by. which pupil progress in meeting those pupil 
outcomes 1s lo be measured. 
. (~) The governance 5tructure of the school, includllig, but not 

!inuted to, the process to be followed by the school to ensure parental 
mvolvement. 

(5) The qu~lifications ~o be met by indlvld~als lo be.employed by 
the school. . · 

(6) The procedures that the school wilHollow 
0

to e~ure the health 
and ~afety of pupils and staff. These procedures shall include the 
re_qwrem7n~ that each employee of the .school furnish the school 
with a·cnmmol record summary e.s described in Section 44237. 

(7) The means by which the school will achieve a racial and ethnic 
bal~ce ~on_g its pupils th:1t is reflective of the ·generai population 
res~ding withm the territorial jurisdiction of the school disbict to 
which the charter petition is submitted: 

(8) Admission requirements, if applicable .. 
(9) The manner in which an annual audit of the flnancial and 

programmatic operations of the school is to be conducted. 
(10) The procedures by which pupils can· be suspended or 

expelled. 
(I 11) The manner by which staff members of the charter schools 

will be cov~red ~Y the State Teachers' Retirement System, the Public · 
Employees Reti~ement System, or federal social security. 

. (l~) The public school attendance alternatives for pupils residing 
wi~hm the scho?I ?istrict who choose not to attend charter schools. 

(< l~) A dcscnp!•on of the rights of any employee of the school 
?•strict upon leavmg the employment of the school district to work 
~~ a charter school, and of any rights of return to the school district 
wter employment at a charter school. 

(c) Chlllter schools shall ·meet the statewide performance · 
~l:lil?anb and conduct the pupil assessments required pursuant to 
Section 60602.5. · 

(d) In addition to any other requiremen.t imposed under this part, 
a c~~ter school shall be nonsectarian in its programs, admission 
pohcu;s, e.~ployment practices, and all other operations,· shall not 
cha!ge tmt1~n! and •?all not discriminate against any pupil on the 
be.si. of ethruc1ty, national.origin, gender, or disability. Admission to 
a c~arter school shall not be determined according to the place of 
residence of the pupil, or of his or her·parent or guardian within this 
stat:"• except that any existing public school converting 'partially or· 
entir:"ly t? ~ charte~ sfhool under this part shall adopt and maintain 
a policy gtvtng adrrumon preference to pupils who reside within the 
former attendance area of that public school. · . 

(e) No, governing board of a school district shall require any 
employee of the .school district to be employed in a charter school. 

tf)
11

No_govcrrung board of a school district shall require any pupil 
enro ed m the school district to attend a charter school 

(g) The governing board may require that the petltioner or 
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petitioners provide Information regarding the proposed operation 
and potential effects of the school, including, but not limited to, the 
facilities to ,be utilized by the school, the manner in which 
administrative services of the school are to be provided, and 
potential civil liability effects upon the school and upon the school 

dismcit 
(h) in reviewin·g petitions for the establislunent of charter schools 

within the school district, the school district governing board shall 
give preference to ·i}etitions that demonstrate the capability to 
provide comprehensive learning eq>eriences to pupils identified by 
the petitioner or petitioners as academically low achieving pursu~nt 
to the standards established by the State Department of Education 
under Section 54032. · . 

(i) Upon the approval of the petition by the goveroi~g boU:d of 
!lie school district, the petitioner or petitioners shal_I provide wntten 
notice of that approval, including a copy of the petihon, to the State 

Board of Education. 
(j) (1) If the governing board of the school district denies • 

charter, the county superintendent of schools, at the re_quest of the 
·petitioner or petitioners, shall .select and convene a ~eview panel to 
review the action of the governing board. The review pane_! s~all 
consist of three governing board members from other s~ho?l d1~tncts 
in the county and three teachers from other school dlstncts m tl~e 
county unless only one school district is located in the con?ty'. 111 
which case the panel members shall be selected from school distncts 

in adjoining counties. . 
· (2) If the review panel determines that the governing ~oard 

failed to appropriately consider the charter request, or acted m an 
arbitrary manner in denying the request, the review panel shall 
request th!l governing board to reconsider the ch_arter request. In the 
case of n tie vote of the panel, the county supertntendent of schools 
shall vote to break the tie. 

(3) If, upon reconsideration, the governing board denies a 
cha.rter, the county board of education, al the request of the 
petitioner or petitioners, shall hold a puhlic hearin~ in the manner 
descril:>ed iii subdivision (b) and, accordingly, ma}" grant a charter. 
A charter school for which a charter is granted by a county board of 
education pursuant to this paragraph shall qual~f}• fully as a charter 
school. for all funding llljd other purposes of this part.. 

· 47606. (a) A school district may convert all of tis schools. to 
charter schools under this part onh:' if it meets all of the following 

conditions: 
(1) Fifty percent of the teachers withiri the school district sign the 

charter petition. 
(2) The charter petition contains all of the requirements set forth 

in subdivisions (b), (c), (di. (e). and (£) of Sec Lion 47605 and a 
provision ·that specifies alternative public school ~tte_ndance 
arrangements for pupils residing within the school district who 

. 000 
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choose not to attend charter schools. 
(b) Notwithstanding subdivision (b) of. Section 47605, the 

districtwide charter petition shall be approved orily by joint action 
of the Superintendent of Public Instruction and the State Board of 
Education. 

47f>ll1. (a) A charier may be granted pursuant to Sections 4700s 
and 47606 for n period not to exceed five ·yea~s. A chaTter p,ranied by 
a school district governing board or county board of education may 
be granted one or more subsequent renewals by that entity. Each· 
renewal shnll be for a period not to exceed 'five. years .. A material 
revision of the provisions of a charter petition may he made only with 
the approval of the authority that granted the charter: 

(h) A charier may be revoked by tbe authority that granted tbe 
charter under this chapter if the authority finds that the chartet 
school did any of the following: · 

(I) Committed a material violation of any of the conditions, 
standards, or procedures set forth in the charter petition. · 

(2) Failed 10 meet or pursue any of the pupil outcomes identified 
in the charier petition. 

(3) Failed lo meet generally accepted accounting standards of 
fiscal management. · 

(4) Violated any provision of law. 

CHA.PTEn 3. CHARTER SCHOOL OPERATION AND Fu"'DING . 

471il0. A charier school shall comply with all of the provisions set 
forth in its charier petition, but is otherwise exempt from tbe laws 
governing school districts except as specified in Section 476ll. 

47611. If a charier school chooses to participate in the Stale 
Teacher's Retirement .System, all employees of the charter school 
who qualify for mcmbenhip in the system shall be covered under the 
system, and nil provisions of Part 13 (commencing with Section 
22000) shall apply in the same manner as if the charter school were 
a public school in the school district that granted the charter. 

47612. (n) The Superintendent of Public lnsl:ruction shall make 
all of the f<Jllowing apportionments lo each charter school for each 
fiscal year: 

(I) From funds appropriated to Section A of the State School 
Fund for apportionment for that fiscal year pur'suant to Article 2 · 
(commencing with Section 42236) of Chapter 1 of Pnrt 24, an amount 
for" each unit of regular average daily attendance in the charter 
school that is equal to the current fiscal year base revenue limit for 
the school district to which the charter petition was submitted. 

(2) For each pupil enrolled in the cha~ter school who is entitled 
to sic>ec.ial ·education services, the state nnd federal funds for special 
education s!'rvices for that pupil that would have been apportioned 
for that pupil to the school district to which the charter petition wiiii 
submitted. · · 
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(3) Funds for the programs described in clause (i) of 
subpQ.ragraph (B) of paragraph (I) of subdivi$ion (a) of Section 
54761, an~ Sections 63000 and 64000, to the extent that any pupil 
~moiled m the charier school is eligible to participate. 

(h) A charter school ~hall be deemed lo be under the exclusi,·e 
contro! of the officers of the public schools for purposes of Section ~ 
of Artic!e .IX of the _California Constitution, with regard to the 
approp':1ation. of pubhc mo~e~s to be apportioned to any charier 
school, mcludmg, but not hm1led to, appropriations made for the 
purposes of subdivisions (a) and (b). 

(c) A charter school shall be deemed lo be• "school district .. for 
purposes of Section 41302.5 and Sections 8 and 8.5 of Article XVI of 
the California Constitution. ' 

CHAPTER 4. NOTICE 

17615. The Stale Board of Education shall distribute information 
~no~ncing the availability of the ·charier school process described 
m this part to each school district, county office of education, and 
public postsecondary educational institution and, through press 
releases, to each major newspaper in the state. . 

47616. The State Department· of Educ~lion shall re,•iew the 
educational effectiveness of the charier school approach aulhorizt>rl 
und~r this part and, not later than January I, 1999, shall reporl to the 
Legisla~re accordingly with recommendations lo modify. expand. · 
or termmate that approach. · 

SEC. 2. No reimbursement shall be made from the State 
Mandates Claims Fund pursuant to Part 7 (commenciog with 
Section 17500) of Division 4 of Title 2 of the Government Code for 
costs mandated by the state pursuant to this act. It is recognizrrl, 
however, that a local agency or school district may pursue any 
remedies to obtain reimbursement available to ii under Part 7 
(com?'encing with Section 17500) and any other provisions of law. 
Notwithstanding Section 17580 of the Government Code unless 
otherwise SP,ecified in this act, the provisions of this act shall become 
operative on the same date that the act takes effect pursuant to th~ 
California Constitution. 
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choose not to altend charter schools. 
{b) Notwithst11nding subdivision (b) - of Section 47605, the 

districtwide charter petition shall be approved only by joint action 
of the Superintendent of Public Instruction lllld the State Board of 
Education. 

4Wf!1. (n) A charter may be gTanted pursuant to Sections 47005 
and 47606 for 11 period not to exceed five years. A charter pmnted by 
a school district governing board or county board of education may 
be gTanted one or more subsequent renewals by that entity. Each 
renewal shall be for 11 pl'riod not to exceed ·five_ years. A material 
revision of the provisions of a charter petition may be made only with 
the approval or the authority that grllllted the charter. 

(b) A charter m11y be revoked by the authority th11t gTanted the 
charter under this chapter if the authority finds that the chartet 
school did any of the following: · . 

(l) Committed a material violation of any of the conditions, 
standards, or procedures set forth In the charter petition. · 

(2) Failed to meet or pursue any of the pupil outcomes identified 
in the charter petition. 

(3) Failed to meet generally accepted accounting s'tandards of 
fiscal management. 

(4) Violated nny provision of law. 

CHAPTEn 3. CnAnTER SCHOOL OPEnATION AND FuNDINC . 

47610. A charter school shall comply with all of the provisions set 
forth in its charter petition, but is otherwise exempt from the laws 
governing schuul districts except as specified in Section 47611. 

4761 J. If n charter school chooses to participlite in the State 
Teacher's nelircmcnt System, all employees of the charter school 
who quulify for membership in the sys tam shall be covered under the 
system, and all provisions of Part 13 (commencing with Section 
22000) shall npply in the same manner as if the charter school were 
a. public school in the school district that granted the charter. 

47612. (11) The Superintendent of Public Instruction shall make 
all of the following apportionments to each charter school for each 
fiscal year: 

( l) From funds appropriated to Section A of the State School 
Fund for apportionm_ent for thnt fiscal year pursuant to Article 2 
(commencin!( with Section 42238) of Chapter7 of Part 24, an amount 
for each unit of regular average daily attendance in the chartor 
school that is equal to the current fiscal year base revenue limit for 
the schuol dislrict to which the charter petition was submitted. 

(2) For each pupil enrolled in the cha~ter school who is entitled 
to sveci11l education services, the state ond federal funds for special 
education s~rvices for that pupil that would have been npportioned 
for that pupil to the school district to which the charter petition was 
submitted. · · 
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Allsembly Bill No. 544 

CHAPTER34 

An act to amend Sections 47601, 47602, 47605, 47607, 47608, 47610, 
47612, 47613, and 47616.5 of, and to add Sections 47604, 47604.3, 
47604.5, 47605.5, 47613.5, 47613.7, 47614, and 47615 to, the Education. 
Code, relating to charter schools. 

[Approved by Govornor Moy 7, 1998. Filed with 
SocromryofSlllto Msy 8, 1998.]_ 

LEGISLATIVE COUNSEL'S DIGEST 

AB 544, Lempert. Charter schools. 
Existing law, the Charter Schools Act of J 992, permits teachers, 

parents, pupils, and community members to petition a school distriCt 
govemmg board to approve a charter school to operate 
independently from the existing school district structure" as a method 
of accomplishing, among other things, improved pupil learning. 

Existing law, with certain exceptions, establishes the maximum 
number of charter schools in California at I 00 and the maximum 
number of I 0 in any single school district. 

This bill would delete this provision, and would instead, establish 
tbi: statewide maximum at 250 charter schools for the 1998-99 school 
year ~th an additional 100 charter schools per scboo l year thereafter. 

The bill would require the Legislative Analyst to contract 'for an 
evaluation and to report to the Legislature and the Governor by July 
1, 2003, regarding the effectiveness of the charter school approach. 

This bill would preclude receipt of public funds by a charter school 
if the pupil also attends a private school that· charges the family for 
tuition, and would authorize the State Board of Education to adopt 
implementing regulations. 

This bill would provide that a charter school may elect to operate 
as a nonprofit public benefit corporation and would entitle the school 
district that grants the charter to have one representative on the 
board of directors of the nonprofit public benefit corporatioii: · · · · 

Existing law permits. a petitioner to submit for the approval of the 
governing board "if a school district, a petition for the establishment 
of a charter school after the petition has been signed by at least 10% 
of the teachers currently employed in the district, or by at least 50% 
of the teachers currently employed at one school of the district and 
establishes a process for review of a denial of the petition, including, 
but not limited to, the convening of a review panel, and the granting 
of the charter by the county board of education. 

This bill would delete these provisicins and would, instead, 
authorize the submission of a petition after the petition bas been 
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signed by a number of parents or guardians of pupils equal to at· least 
1'2 of the pupils that the charter school estimates it will enroll in its 
first year, or after the petition has been signed by a number of 
teachers equal to at least 'Ii of the number of teachers that the 
charter school estimates will be employed at the charter school 
during its first ·year. In the case of petitions for establishment of a 
charter school by converting an existing public school, the bi.JI would 
permit filing of the petition after the petition has been signed by at 
least 50% of the permanent status teachers currently employed . at the 
public school to be converted. · 

This bill would authorize the State Board of Education to grant .a 
charter for the establishment of a chaner school. This bill would 
pe!Tllit the petitioner to elect to file the petition with either ·the. 
county board of education or directly with the State Board of 
Education, and in the case of a denial . by the county board of 
education, the bill would permit petitioners to file with the . State 
Board of Education. The bill would permit the State Board of 
Education to, by mutilal agreement, designate a . local .. educational . 
agency to perform the State Board of Education's supervisorial and 
oversight responsibilities as a chartering agency, and would grant the 
local educational agency all related powers, excluding the power of 
revocation of the charter. 

This bill would authorize the State Board of Education to take 
action, including, but not limited to, revocation of the charter if, 
based upon the recommendation of · the Superintendent .of Public 
Instruction the State Board of Education mllkes certain findings 
relating to, financial mismanagement, illegal or improper use of 
funds, or substantial and sustained departure from measurably 
successful practice. 

This bill would require that teachers in charter schools be required 
to hold a . Commission on Teacher Credentialing certificate, permit, 
or other document equivalent to that which a public school teacher 
would be required to hold. . 

Existing law requires a charter school to comply .with its charter but 
generally exempts it from all laws governing school districts, with 
certain exceptions relating to the State Teachers' Retirement System 
and the Charter School Revolving Loan Fund. 

This bill would add all laws establishing a minimum age for public 
school attendance to the provisions from which a chaner school is not 
exempt. 

Existing law requires the Superintendent of Public Insttuction to 
mllke certain apportionments to each charter . school for each fiscal 
year. 
. This bill would require that, only upon adoption of implementing 
regulations, chatter school operational funding, as defined, be equal 
to the total funding that would be available to a similar school district, 
as defined, serving a similar · pupil population, and would require the 
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State Department of Education to propose, and the State Board of 
Education to adopt, implementing regulations. The bill would, with 
certain exceptions, permit a chartering agency to charge up to a 1 % 
charge for actual costs of oversight, or up to 3% for these costs if the 
chartering agency provides substantially rent free facilities to the 
charter school, or if the agency is a designated local education agency 
in the case of charters granted by the State Board of Education. 

This bill would require a charter school to admit all pupils, would 
provide for a selection by random drawing in cases where·· the 
demand exceeds the capacity and would require that certain 
preferences be given in the case of pupils currently in the charter 
school. The bill would preclude the generating . of . average · daily 
attendance in a charter school by a pupil who is not a resident of 
California. The bill would require a pupil over 19;,to·,be continuously 
enrolled in public school and make satisfactory progress towards a 
high school diploma in order to remain eligible ·for generating 
charter school apportionments, and would require the State Board of 
Education to adopt implementing regulations by January I, 2000. 

By requiring local agencies to perform these additional duties 
relating to the formation, monitoring, and administration of charter 
school, this bill would impose a state-mandated· local program. 

The bill would declare that certain of its provisions are severable 
if held invalid, and would make conforming changes and other 
changes of a technical, nonsubstantive nature. 

The California Constitution requires the state to reimburse local 
agencies and school districts for certain costs mandated ·by the state. · 
Statutory pro.visions establish . procedures for making that 
reimbursement, including the creation of a State Mandates ' Claims 
Fund to pay the costs of mandates that do not exceed $1;000,000 
statewide and other procedures for claims whose state\vide costs 
exceed $1,000,000. 

This bill would provide that, if the Commission on ·State Mandates· 
determines that the bill contains costs mandated by the state, 
reimbursement for those costs shall be made· pursuant to these 
statutory provisions. 

The people of the State of California do enact as follows: 

SECTION I. Section 4 760 I of the Education Code is amended to 
read: 

47601. It is the intent of the Legislature, in enacting this part, to 
provide opportunities for teachers, parents, pupils, and community 
members to establish and maintain schools that operate 
independently from the existing school district structure, as a method 
to accomplish all of the following: 

(a) Improve pupil learning. 
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(b) Increase learning opportunities for all pupils, with special 
emphasis on expanded !_earning experiences for pupils who are 
identified as academically low achieving. · 

(c) Encourage the use of different and innovative teaching 
methods. 

(d)- Create new professional opportunities for teachers, including 
the opportunity to be responsible for the learning program at the 
schoolsite. 

(e) Provide parents and pupils with expanded. choices in the types 
of educational opportunities that are available within the public 
school system. 

(f) Hold the schools established under this part accountable for 
meeting measurable pupil outcomes, and provide the schools with a 
methoil to change from rule-based to performance-based 
accountability systems. 

(g) Provide vigorous competition within the public school system 
to stimulate continual improvements in all public schools. 

SEC. 2. Section 47602 of the Education Code is amended to read: 
47602. (a) (I) In the 1998-99 school year, the maximum total 

number of charter schools authorized to operate in this state· shall be 
250. In the 1999-2000 school year, and in each successive school year 
thereafter, an additional I 00 charter schools -are authorized to 
operate in this state each successive school. year. The limits contained 
in this paragraph may not be waived pursuant to Section 33050 or any 
other prov is ion oflaw. 

(2) By July 1, 2003, the Legislative Analyst shall, pursuant to the 
criteria in Section - 47616.5, report to the Legislature on the 
effectiveness of the charter school approach authorized· under this 
part and recommend whether to expand or reduce the annual rate 
of growth of charter schools authorized pursuant.to this section. 

(b) No charter shall be granted under this part that authorizes the 
conversion of any private school to a charter. school. No charter school 
shall receive any public funds for a pupil if the pupil also attends a 
private school that charges the pupil's family for tuition. The State 
Board of Education shall adopt regulations to implement this section. 

SEC. 3. Section 47604 is added to the Education Code, to read: 
47604. (a) Charter schools may elect to operate as, or be 

operated by, e nonprofit public benefit corporation, formed and 
organized pursuant to the Nonprofit Public Benefit . Corporation Law 
(Part 2 (commencing with Section 5110) of Division 2 of Title I) of 
the Corporations Code). 

(b) The governing board of a school district that grants a charter 
for the establislunent of a charter school formed and organized 
pursuant to this section shall be entitled to a single representative on 
the board of directprs of the nonprofit public benefit corporation. 

(c) It is the intent of the Legislature that an authority that grants 
a charter to a charter school to be operated by, or as, a nonprofit 
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public benefit corporation shall not be liable for the debts or 
obligations of the charter school. 

SEC. 4. Section 47604.3 is added to the Education Code, to read: 
47604.3, · A chaner school shall promptly respond to all reasonable 

inquiries, including, but not limited to, inquiries regarding its 
financial records, from its chanering authority or from the 
Superintendent · of Public Instruction and shall consult with the 
chnnering authority or the Superintendent of Public Instruction 
regarding any inquiries. 

SEC. 5. Section 47604.5 is added to the Education Code, to read: 
47604.5. The State Board of Education, whether or not it 1s the. 

authority that granted the charter, may, based upon the 
recommendation of the Superintendent of Public Instruction, take 
appropriate action, including, but not limited to, revocation of the 
school's chaner, when the State Board of Education fiµds ariy of the 
following: 

(a) Gross ·financial mismanagement that jeopardizes the financial 
stability of the charter school. 

(b) Illegal or substantially improper use of charter school funds for 
. the pel'Bonal benefit of any officer, director, or fiduciary of the 
charter schoo I. 

(c) Substantial and sustained departure from measurably 
successful practices such that continued departure· would jeopardize 
the educational development of the school's pupils. 

SEC. 6. Section 47605 of the Education Code is amended to read: 
47605. (a) (I) Except as set forth in paragraph (2), a petition for 

the establishment of ·a chaner school within any school district may 
be circulated by any one or more persons seeking to establish the 
chaner school. The petition may be submitted to the governing 
board of the school district for review after either of the following 
conditions are met: 

(A) The petition h& been signed by a number of parents or 
guardians of pupils that is equivalent to at least one-half of the 
number of pupils that the charter school estimates will enroll in the 
school for its first year of operation. 

(B) The petition has been signed by a number of teachers that is 
equivalent to · at' least one-half of the number of teachers that . the 
chaner school estimates will be employed at the school during its first 
year of operation. 

(2) In the case of a petition for the establishment of a charter 
school through the conversion of an existing public school, that would 
not be eligible for a loan pul'Buant to subdivision (b) of Section 41365, 
the petition may be circulated by any one or more persons seeking 
to establish the converted charter school. The petition may be 
submitted to th~ governing board of the school district for review 
after the petition has been signed by not less than SO percent of the 
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pemianent status teachers currently employed at the public school 
to be converted. 

(3) A petition shall include a prominent statement that' a signature 
on the petition means that the parent or guardian is meaningfully 
interested in having his or her child, or ward, attend the charter 
school, or in the case of a teacher's signature, means that the teacher 
is meaningfully interested in teaching at the charter school. The 
proposed charter shall be attached to the petition. 

(b) No later than 30 days after receiving a petition, in accordance 
with subdivision (a), the governing board of the school district shall 
hold a public hearing on the provisions of the charter, at which time 
the governing board of the school district shall consider the level of 
support for the petition by teachers employed by the district, other 
employees of the district, and parents. Following review of the 
petition and the public hearing, the governing board of the school 
district shall either grant or deny the charter within 60 days of receipt 
of the petition, provided, however, that the date may be extended by 
an additional 30 days if both parties agree to the extension. In 
reviewing petitions for the establishment of charter schools pursuant 
to this section, the chartering authority shall be guided by the intent 
of the Legislature that charter schools are and should become an 
integral part of the California educational system and that 
establishment of charter schools should be encouraged. A school . 
district governing board shall grant a charter for the operation of a 
school under this part if it is satisfied that granting the charter is 
consistent with sound educational practice. The governing board of 
the school district shall not deny a petition for the establishment of 
a charter school unless it makes written factual findings, specific to 
the particular petition, setting forth specific facts to support one, er 
more, of the following findings: 

( 1) The charter school presents an unsound· educational program 
for the pupils to be enrolled in the charter school. 

{2) The petitioners are demonstrably unlikely to successfully 
implement the program set forth in the petition. 

(3) The petition does not contain the number of signatures 
required by subdivision (a). 

(4) The petition does. not contain an affirmation of each of the 
conditions described in subdivision (d). 

(5) The petition does not contain reasonably comprehensive 
descriptions cf all of the following: 

(A) A description of the educational program of the school, 
designed, among other things, to identify those whom the school is 
attempting to educate, what it means to be an "educated person" in 
the 21st century, and how learning best occurs. The goals identified 
in that program shall · include the objective of enabling pupils to 
become self-motivated, competent, and lifelong learners. 
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(B) The measurable pupil outcomes identified for use by the 
charter school. "Pupil outcomes," for purposes of this part, means the 
extent to which all pupils of the school demonstrate that they have 

· attained the skills, knowledge, and attitudes specified as goals in the 
school's educational program. 

(C) The method by which pupil progress in meeting those pupil 
outcomes is to be measured. 

(D) The governance structure of the school, including, but not 
limited to, the process to be followed by the school to ensure parental 
involvement. 

(E) The qualifications to be met by individuals to be employed by 
the school. 

(F) The procedures that the school will follow to ensure the health 
and safety of pupils and staff. These procedures shall include the 
requirement that each employee of the school furnish the school with 
a criminal record summary as described in Section 44237. 

(G) The means by which the school will achieve a racial and 
ethnic balance among its pupils that is reflective of the general 
population residing within the territorial jurisdiction of the school 
district to which the charter petition is submitted. 

(H) Admission requirements, if applicable. 
(I) The manner in which annual, independent, financial audits 

shall be conducted, which shall employ generally accepted 
accounting principles, and the manner in which· audit exceptions and 
deficiencies shall be resolved to the satisfaction of the chartering 
authority. 

(J) The procedures by which pupils can be suspended or expelled. 
(K) The manner by which staff members of the charter schools 

will be covered by the State Teachers' Retirement System, the Public 
Employees' Retirement System, or federal social security. 

(L) .The public school attendance altematives for pupils residing 
within the school district who choose not to attend charter schools. 

(M) A description of the rights of any employee . of the school 
district upon leaving the employment of the school district to work 
in a charter scli.ool, and of any rights of return to the school district 
after employment at a charter school. 

(N) The procedures to be followed by the charter school and the 
entity granting the charter ·to resolve disputeil relating to provisions 
of the charter. 

(c) {l) Charter schools shall meet all statewide standards and 
conduct the pupil assessments required pursuant to Section 60605 
and any other statewide standards authorized in statute or pupil 
assessments applicable to pupils in noncharter public schools. 

(2) Charter schools shall on a regular basis consult with their 
parents and teachers. regarding the school's educational programs. 

(d) (1) In addition to any other requirement imposed under this 
part, a charter school shall be nonsectarian in its programs, admission . 
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policies, employment practices, and all other operations, shall not 
charge tuition, and shall not discriminate against any pupil on the 
basis of ethnicity, national origin, gender, or disability. Except as 
provided in paragraph (2), admission to a charter school shall not be 
determined according to the pince of residence of the pupil, or of his 
or her parent or guardian, within this state, except that any existing 
public school converting partially or entirely to a charter school 
under this part shall adopt and maintain a policy giving admission 
preference to pupils who reside within the former attendance area 
of that public school. 

(2) {A) A charter school shall admit all pupils who wish to attend 
the school. 

(B) However, if the number of pupils who wish to attend the 
charter school exceeds the school's capacity, attendance, except for 
existing pupils of the charter school, shall be determined by a public 
random drawing. Preference shall be extended to pupils currently 
attending the charter school and pupils who reside in the district 
Other preferences may be permitted by the chartering authority on 
an individual school basis and only if consistent with the law. 

(C) In the event of a drawing, the chartering authority shall make 
reasonable efforts to accommodate the growth of the charter school 
and, in no event, shall take any action to impede the chartc;r school 
from expanding enrollment to meet student demand. 

(e) No governing board of a school district shall require any 
employee of the school district to be employed in a charter school. · 

(f) No governing board of a school district shall require any pupil 
enrolled in the school district to at1;end a chaner school. 

(g) The governing board ·of a school district shall require that the 
petitioner or petitioners provide information regarding the proposed 
operation and potential effects of the school, including,. but not 
·limited to, the facilities to be utilized by the school, the manner in 
which administrative services of the school are to be provided, and 
potential civil liability effects, if any, upon the school and upon the 
school district The petitioner or petitioners shall also be required to 
provide financial statements that include a proposed first-year 
operational budget, including startup costs, and cash-flow and 
financial projections for the first three years of operation. 

(h) In reviewing 'petitions for the establishment of charter schools 
within the school district, the school district governing board shall 
give preference to petitions that demonstrate the capability to 
provide comprehensive learning experiences to pupils identified by 
the petitioner or petitioners as academically low achieving pursuant 
to the standards established by the State Department of Education 
under Section 54032. 

(i) Upon the ·approval of the petition by the governing board of 
the school district, the petitioner or petitioners shall provide written 
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notice of that approval, including a copy of the petition, to the State 
Board of Education. 

G) ( l) If the governing board of a school district denies a petition, 
the petitioner may elect to submit the petition for the establishment·. 
of a charter school to either the county board of education or directly 
to the State Board of Education. The county board of education or the 
State Board of Education, as the -case may be, shall review the petition 
pursuant to subdivision (b). If the petitioner elects·' to submit a 
petition for establishment of a charter school to the county board of 
education and the county board of education denies the petition, the 
petitioner may file a petition for establishment of a charter school 
with the State Board of Education. 

(2) A charter school for which a charter is granted by either the 
co\Jnty board of education or the State Board of . Education pursuant 
to this subdivision shall qualify fully as a 'charter school for all. funding 
and other PUJJlOSes of this part. · 

(3) If either the county board of education or the Stilte Board of 
Education fails to act on. a petition within 120 days of receipt, the 
decision of the governing board of the school district to deny a 
petition shall, thereafter, be subject to judicial review. 

(4) The State Board of Education shall adopt regulations 
implementing this subdivision. 

(k) (I) The State Board of Education may, by mutual agreement, 
designate its supervisorial and oveniight responsibilities for a charter 
school approved by the State Board of Education to any local 
education agency in the county in which the charter school is located 
or to the governing board of the school district that first denied the 
petition. 

(2) The designated local education agency shall have all 
monitoring and superv1smg authority of a chartering agency, 
including, but not limited to, powers and duties set forth in Section 
47607, except the power of revocation, which shall remain with the 
State Board of Education. 

(3) A charter school that has been granted its charter by the State 
Board of Education and elects to seek renewal of its charter shall, 
prior to expiration of the charter, submit its petition for renewal to 
the governing board of the school district that initially . denied the 
charter. If the governing board of the school· district .denies the 
school's petition for renewal, the school may petition the State Board 
of Education for renewal of its charter. 

(/) Teachers in charter schools shall be required to hold a 
Commission on Teacher Credentialing .· certificate, · pennit, or other 
document equivalent to that which a teacher in other public . schools 
would. be required to hold. These documents shall be maintained on 
file at the charter school and shall be subject to periodic inspection 
by the chartering authority. It is the intent of the Legislature that 
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chaner schools be given flexibility with regard to noncore, 
noncollege preparatory courses. 

SEC. 7. Section 47605.S is added to the Education Code, to read; 
47605.5. A petition may be submitted directly to a county board 

of education in the same manner as set forth in Section 47605 for 
charter schools that will serve pupils for whom the county office 9f 
education would otherwise be responsible · for · providing direct 
education and related services. Any denial of a petition shall be 
subject to the same process for any other county board of education 
denial of a charter school petition pursuant to this part. 

SEC. 8. Section 47607 of the Education Code is amended to read: 
47607. ·(a) (!) A chaner may be granted pursuant to Sections 

47605, 47605.S, and 47606 for a period not to exceed five years. A 
charter granted by a school district governing board , a county board 
of education or the State Board of Education, .. may be granted one . or 
more subsequent renewals by that entity. Each renewal shall be for 
a period of five years. A material revision of the provisions of a chan_er 
petition may be made only with the approval of the authority that 
granted the charter. The authority that granted the charter may 
inspect or observe any part of the charter scliool at any time. 

(2) Renewals and material revisions of charters shall be governed 
by the standards and criteria in Section 47605. 

(b) A chaner may be revoked by the authority that granted the 
charter under this chapter if the authority finds that the chaner 
school did any of the following: 

( 1) Committed a material violation of any of the conditions, 
standards, or procedures set forth in the charter . 

(2) Failed to meet or pursue any of the pupil outcomes identified 
in the chancr . 

(3) Failed to · meet generally accepted accounting principles, or 
engaged in fiscal mismanagement. 

(4) Violated any provision of law. 
(c) Prior to revocation, the authority that granted the chaner shall 

notify the chaner public school of any violation of this section and 
give the school a reasonable opportunity to cure the violation, unless 
the authority determines, in writing, that the violation constitutes a 
severe and imminent threat to the health or safety of the pupils. . 

SEC. 9. Section 47608 of the Education Code is amended to read: 
4 7608. All meetings of the governing board of the school district 

and the county board of education at which the granting, revocation, 
appeal, or renewal of a charter petition is discussed ~hall comply with 
the Ralph M. Brown Act (Chapter 9 (commencing with Section 
54950) of Division 2 of Title 5 of the Government Code). 

SEC. 10. Section 47610 of the Education Code is amended to read: 
47610. A charter school shall comply with this part and all of the 

provisions set forth in its charter , but is otherwise exempt from the 
laws governing school districts except all of the following: 
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(a) As specified in Section 47611. 
(b) As specified in Section 41365. 

Ch. 34 

(c) All laws establishing minimum age for public school 
attendance. 

SEC. 11. Section 4 7612 of the Education Code is amended to read: 
47612. (a) The Superintendent of Public Instruction shall make 

all of the following apportionments to each charter school for each 
fiscal year: 

(l) From funds appropriated to Section A of the State School Fund 
for apportionment for that fiscal year pursuant to Article 2 
(commencing with Section 42238) of Chapter 7 of Part 24, an amount 
for each unit of regular average daily attendance in the charter school 
that is equal to the current fiscal year ·base revenue limit for the 
school district to which the charter petition was submitted. In no 
event shall average daily attendance in a charter school be generated 
by a pupil who is not a California resident. To Temain eligible for 
generating charter school apportionments, a. pupil over 19 years of 
age shall be continuously enrolled in public school and make 
satisfactory progress towards award of a high school diploma. The 
State Board of Education shall, on or before January 1, 2000, adopt 
regulations defining "satisfactory progress." 

(2) For each pupil enrolled in the charter school who is entitled 
to special education services, the state and federal funds for special 
education services for that pupil that would have been apportioned 
for that pupil to the school district to which the charter petition was 
submitted. 

(3) Funds for the programs described in clause (i) of 
subparagraph (B) of paragraph (I) of subdivision (a) of Section 
54761, and Sections 63000 and 64000, to the extent that any pupil 
enrolled in the charter school is eligible to participate. 

(b) A charter school shall be deemed to be under the exclusive 
control of the officers of the public schools for purposes of Section 8 
of Article IX of the California Constitution, with regard to the 
appropriation of public moneys to be apportioned to any charter 
school, including, but not limited to, appropriations made for the 
purposes of subdivisions (a) and (b). 

(c) A charter school shall be deemed to be a "school district" for 
purposes of Section 41302.5 and Sections 8 and 8.5 of Article XVI of 
the California Constitution. 

SEC. 12. Section 47613 of the Education Code is amended to read: 
47613. Notwithstanding subdivision (c) of Section 48209.11, the 

full apportionment received by the basic aid district pursuant to this 
section shall be provided to the charter school, and with respect to 
any pupil of a charter school located within a basic aid school district 
who attended a public school in a district other than a basic aid 
district immediately before transferring to the charter school, the 
Superintendent of Public Instruction, commencing with the 1998-99 
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fiscal year, shall calculate for that school an apportionment of state 
funds that provides 70 percent of the district revenue limit calculated 
pursuant to Section 47238 that would have been apportioned to the 
school district of residence for any average daily attendance credited 

. pursuant to Section 48209.J I. For purposes of this section, "basic aid 
district" means a school district that does not receive from the state, 
for any fiscal year in which the subdivision is applied, an 
apportionment of state funds pursuant to subdivision (h) of Section 
42238. 

SEC. 13. Section 47613.5 is added to the Education Code, to read: 
47613.S. (it) Notwithstanding Sections 47612 and 47613, 

commencing with the 1999-2000 school year and only upon adoption 
of regulations pursuant to. subdivision (b), charter school operational 
funding shall be equal to the total funding that would be available to 
a similar school district serving a similar· pupil population, provided 
that a charter school shall not be funded as a necessary small school · 
or a necessary small high school, nor receive revenue limit funding 
that exceeds the statewide average for a school district of a similar 
type. 

(b) The State Department of Education shall propose, and the 
State Board of Education may adopt, · regulations to implement 
subdivision (a) and, to the extent possible and consistent with federal 
law, provide for simple and, at the option of the charter school, local 
or direct allocation of funding to charter schools. 

(c) For the purposes of Uris section, the following terms have the · 
following meanings: · 

(I) "Operational funding" means all funding other than capital 
funding. · 

(2) "School district of a similar type" means a school district that 
is serving similar grade levels; elementary, high, or unified. 

SEC. 14. · Section 47613.7 is added to the Education Code, to read: 
47613.7. (a) Except as set forth in subdivision (b), a chartering 

agency may charge for the actual costs of supervisorial oversight of 
a charter school not to exceed 1 percent of the revenue of the charter 
school. . 

(b) A chartering agency may · charge for the actual costs of 
supervisorial oversight of a charter school not to exceed 3 percent of 
the revenue of the charter school if the charter school is able to obtain 
substantially rent free facilities from the chartering agency. 

(c) A local agency that is given the responsibility for supervisorial 
oversight of a charter school, pursuant .to paragraph - (1) of 
subdivision (k) of Section 47605, may charge· for the costs of 
supervisorial oversight, and administrative costs necessary to secure 
charter school funding, not to exceed 3 percent of the revenue ·of the 
charter school. A charter school that is charged for costs ·under this 
subdivision shall not be charged pursuant to subdivision (a) or {b). 
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(d) This section shall not prevent the charter school from 
separately purchasing administrative or other services from the 
chartering agency or any other source. 

(c) For the purposes of this section, a chartering agency means a 
school district, county department of education, or the State Board 
of Education, that granted the charter to the charter school. 

SEC. 15. Section 47614 is added to the Education Code, to read: 
47614. A school district in which. a charter school operates shall 

permit a charter school to use, at no charge, facilities not currently 
being used by the school district for instructional or administrative 
purposes, or that have not been historically used for rental purp9ses 
provided the charter school shall be responsible for reasonable 
maintenance of those facilities. 

SEC. 16. Section 47615 is added to the Education Code, to read: 
47615. (a) The Legislature finds and declares all of the following: 
( 1) Charter schools are part of the Public School System, as 

defined in Article IX of the California Constitution. 
(2) Charter schools are under the jurisdiction of the Public School 

System and the exclusive control of the officers of the public schools, 
as provided in this part. 

(3) Charter schools shall be entitled to full and fair funding, as 
provided in this part. 

(b) This part shall be liberally construed to effectuate the findings 
and declarations set forth in this section. 

SEC. .17. Section 47616.5 of the Education Code is amended to 
read: 

47616.5. The Le'gislative Analyst shall . contract for a neutral 
evaluator to conduct an evaluation of the effectiveness of the charter 
school approach authorized under this part and, on ·or before July I, 
2003, shall report to the Legislature and the Governor accordingly 
with recommendations to modify, expand, or terminate that 
approach. The evaluation of the effectiveness of the charter school 

· approach shall include, but shall not be .. limited to, the following 
factors: 

(a) If available, the pre- and post-charter school test scores of 
pupils attending charter schools and other pupil assessment tools. · 

(b) The level of parental satisfaction with the charter school 
approach compared with schools within the district in which the 
charter school is located. 

(c) The impact of required parental involvement. 
( d) The fiscal strucrures and practices of charter schools as well as 

the relationship of these structures and practices to school districts, 
including the amount of revenue received from various public and 
private sources. 

(e) An assessment of whether or not the charter school approach 
has resulted in increased innovation and creativity. 

(f) Opportunities for teachers under the charter school approach. 
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(g) Whether or not there is an increased focus on low-achieving 
and gifted pupils. 

(h) Any discrimination and segregation in charter schools. 
(i) If available, the number of charter school petitions submitted 

to governing boards of school districts and the number of those 
proposals that are denied, per year, since the enactment of the 
charter school law, including the reasons why the governing boards 
denied these petitions, and the reasons governing boards have 
revoked charters. 

(j) The governance, fiscal liability and accountability practices 
and related issues between charter schools and the governing boards 
of the school districts approving their charters. 

(k) The manner in .which governing boards of school districts 
monitor the compliance of the conditions, standards, and procedures 
entered into under a charter. 

(/) The extent of the employment of noncredentialed personnel 
in charter schools. 

(m) An assessment of how the exemption from laws governing . 
school districts allows charter schools to operate differently than 
schools operating under those laws. 

(n) A comparison in each school district that ·has a charter school 
of the pupil dropout rate in the charter schools and in the noncharter 
schools. 

(o) _The role and impact of collective bargaining on charter 
schools. 

SEC. 18. The provisions of Sections I to 17 of this act are 
severable. If any proVision of this act or its· application is held invalid, 
that invalidity shall not affect other provisions or applications that 
can be given effect without the invalid provision or application. 

SEC. 19. Notwithstanding Section 17610 of the Government 
Code, if the Commission on State Mandates detennines that this act 
contains costs mandated by· the state, · reimbursement to local 
agencies and school districts for those ·costs shall be . made pursuant 
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of 
the Government Code. If the statewide cost of the claim for 
reimbursement does not exceed ·one million dollars ($1,000;000), 
reimbursement shall be made from the State Mandates Claims Fund. 

Notwithstanding Section 17580 of the Government Code, unless 
otherwise specified, the provisions of this act shall become operative 
·OD the same date that the act takes effect pursuant to the California 
Constitution. 
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BEFORE THE COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

Test Claim Of: 

WESTERN PLACER UNIFIED 
SCHOOL DISTRICT 

~~~~~~~~~~~~~~.) 

) CSMNO. 
) 
) 
) DECLARATION OF JAY STEW ART OF WESTERN 
) PLACER UNIFIED SCHOOL DISTRICT IN 
) SUPPORT OF TEST CLAIM 
) 
~ (CHARTER SCHOOL COLLECTIVE BARGAINING) 

I, Jay Stew~ Assistant Superintendent/CFO, Western Placer Unified School District, make 

the following declaration and statement: 

1. In my capacity as Assistant Superintendent, I am responsible for the labor 

negotiations and I am the Chief Financial Officer.. I am familiar with the provisions and 

requirements of Chapter 828, Statutes of 1999 (AB 631) (effective January, 2000) ("Chapter 

828/99"), Education Code section 47605(b )(5)( o ), Education Code section 4 7611.5, and Government 

Code §§ 3540, et seq. which together: (1) require a county superintendent of schools to incur the 

costs of collective bargaining with certificated and classified personnel for a county sponsored 

charter school when the charter school does not declare itself to be the "public school employer" 

under the Educational Employment Relations Act (EERA); (2) require a school district to incur the 

costs of collective bargaining with certificated and classified personnel for a charter school situated 

within its district when the charter school does not declare itself to be the "public school employer" 

under the EERA; and (3) require a charter school that declares itself to be the "public school 

employer" under the BERA to incur the costs of collective bargaining with certificated and classified 
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personnel. 

3. I am informed and believe that prior to the test claim legislation, there was no 

responsibility for W estem Placer Unified School District to engage in the activities set forth above. 

4. It is estimated that Western Placer Unified School District will/has incurred 

significantly more than $200.00 to implement these new duties mandated by the State for which 

Western Placer Unified School District has not be reimbursed by any federal, state, or local agency, 

. and for which it cannot otherwise obtain reimbursement. · 

The foregoing facts are known to me personally and if so requested, I could testify to the 

statements made herein. I hereby declare under penalty of perjury under the laws of the State of 

California that the foregoing is true and correct except where stated upon information and belief and 

where so stated I declare thatI believe them to be true. 
~.. . . 

Executed this ..11._ day ofNovember, 1999, in Lincoln, California. 
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DEPARTMENT OF FINANCE 
915 L STREET 
SACRAMENTO. CA 95814-3706 

June 8, 2000 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

µ 

Dear Ms. Higashi: 

'RECEIVED 
JUN 1 3 .2000 

COMMISSION ON 
STATE MANDATES 

As requested in your letter of December 2, 1999 the Department of Finance has reviewed the 
test claim submitted by the Western Placer Unified School District (claimant) asking the 
Commission to determine whether specified costs incurred under Chapter 828, Statutes of 
1999 (AB 631, Migden) are reimbursable state mandated costs (Claim No. CSM-99-TC-05, 
Charter School Collective Bargaining). Commencing with page 3 of the test claim, claimant 
has identified the following new duties, which it asserts are reimbursable state mandates: 

1. County boards of education and school districts that have established charter 
schools shall be required to assume the collective bargaining obligations contained in 
the Educational Employment Relations Act (EERA) if the charter schools elect to be 
the "exclusive public school employer" of their employees, as defined in Education 
Code Section 47611.5. 

Under AB 631, a charter school must declare whether it is the exclusive public school 
employer of its employees for collective bargaining purposes. In those instances where a 
charter school elects to be the exclusive public school employer of its employees, the 
claimant asserts county boards of education and school districts will incur additional 
mandated costs associated with performing the following tasks: 

• Determining the appropriate unit and representative for the charter school employees 
• Conducting representative elections and de-certification elections 
• Conducting negotiations 
• Conducting negotiation impasse proceedings 
• Issuing collective bargaining disclosures 
• Administrating labor contracts and resolving contract disputes 
• Adjudicating employee grievances and responding to unfair labor practice charges 

If a charter school elects to be the public school employer of its employees for· EERA 
purposes, and the charter school employees are subsequently placed in the same bargaining 
units with which the county office of education or school district currently negotiates, the 
Department of Finance believes no additional State-mandated costs would be incurred. 
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It; however, a charter school declares itself the exclusive public school employer of its 
employees and, as a consequence, new. bargaining units are established with which the 
county office of education or school district must conduct negotiations, we do believe 
additional State-mandated costs may be incurred. 

As the result of our review, we have concluded that this statute may result in a higher level of 
_service. If the Commission reaches the same conclusion at its scheduled July 27, 2000 
hearing on this matter, the nature and extent of the specific activities required of Western 
Placer Unified School District can be further addressed. 

As required by the Commission's regulations, we are including a "Proof of Service" 
indicating that the parties included on the mailing list which accompanied your 
December 2, 1999 letter have been provided with copies of this letter via either United States 
Mail or, in the case of other state agencies, Interagency Mail Service. 

If you have any questions regarding this letter, please contact Patricia Pollard, Principal 
Program Budget Analyst at (916) 445-0328·, or Jim Lombard, state mandates claims 
coordinator for the Department of Finance, at (916) 445-8913. 

;;~~~£-
Kathryn Radtkey-Gaither -

·Program Budget Manager 

Attachments 
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DECLARATION OF PATRICIA POLLARD 
DEPARTMENT OF FINANCE 

CLAIM NO. CSM-99-TC-05 

Attachment A 

1. I am currently employed by the State of California, Department of Finance (Finance), 
am familiar with the duties of Finance, and am authorized to make this declaration on 
behalf of Finance. 

2. We concur that the Chapter No. 828, Sta~tes of 1999, (AB 631, Migden) sections 
relevant to this claim ·are accurately quoted in the test claim submitted by claimants 
and, therefore, we do not restate them in this de_claration. · 

3. Attachment B is a true copy of Finance's analysis of AB '631 prior to its enactment as 
Chapter No. 828, Statutes of 1999, (AB 631, Migden). 

I certify under penalty of perjury that the facts set forth in the foregoing are true and correct 
of my own knowledge except as to the matters therein stated as information or belief and, as 
to those matters, I believe them to be true. 

at Sacramento, CA 
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PROOF OF SERVICE 

Test Claim Name: Charter School Collective Bargaining 
Test Claim Number: CSM-99-TC-05 

· I, the undersigned, declare as follows: 
I am employed in the County of Sacramento, State of California, I am 18 years of age or 
older and not a party to the within entitled cause; my business address is 915 L Street, Floor, 
Sacramento, CA 95814. 

On June .8, .2000, I served the attached recommendation of .the Department of Finance in said 
cause, by facsimile to the Commission on State Mandates and by placing a true copy thereof: 
(1) to. claimants and nonstate agencies enclosed in a sealed· envelope with postage thereon 
fuliy prepaid in the United States Mail at Sacramento, California; and (2) to state agencies in 
the normal pickup location at 915 L Street, Floor,. for Interagency Mail Service, addressed as 
follows: 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

E-8 
Department of Education 
school Business Services 
Attention: Scott Hannan 
560 J Street, Suite 170 
Sacramento, CA 95814 

Sixten & Associates 
Attention:: Keith Petersen 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 

Western Placer Unified School District 
Attention: Jay Stewart 
1400 First Street 
Lincoln, CA 95648 

B-8 · 
State Controller's Office 
Division of Accounting & Rep.orting 
Attention: Paige Vorhies 
3301 C Street, Room '500 
Sacramento, CA 95816 

Education Mandated Cost Network 
C/O School Services of California 
Attention: Dr. Carol Berg, PhD 
1121 L Street, Suite 1060 
Sacramento, CA 95814 

Girard & Vinson 
Attention: Paul Minney 
1676 N. California Blvd., Suite 450 
Walnut Creek, CA 95496 

I declare under penalty of perjury under the laws of the State of California that the fore going 
is true and correct, and that this declaration was executed on June 8, 2000, at Sacramento, 
California. · 

Jennifer Nelson 
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JUL. 13. 2000 4: 35PM GIRARD & VINSON NO. o:·-- . 
EXIIlBIT C 

GIRARD& 
VfNSONAT LAW 

R~E~r~¥fi0 ,, ,. . ... 2000 

C~MIS~NON 
OUMIJ1Sfi1Kll0Mles 

STATE MANDATES 
Growers Sqllllrt 

!676N. Califomio Blvd., Sre. 4SO 

Walnui Creek, CA 94596 

Telephone: 925.746.7660 
Fax: 925.935.7995 
o-mail: g-and·•@vcrio.cDm 

www.gandv.com 

r/67 Green V1Uey llo1d 
PhcerviU,, CA 95667 

Slo.Ql.71JO c& 2lS . 

P<i:: SJOM2.18Jl 

The Callfcrnli PNi< Building 

J(l(Jj; fourth SlttCI 
E.ighdt Floor 

5ncnrncn ... CA 95614 

916.~G.9292 

Pu: 9l6.>M6.S711 

R.:pun;.,. Wiima c .. 1k 

DA Vlll W. GfB.IJIO 
Al..IJ::N R. VINSON 

PAUL C. MINNEY 

Ctn!STlMl M. KEINu• 
PHIWP A. Tn1JJ1t.LO 

DomN" J. Moom. 

Loi• Sch,..ru 

Michelle L Cannon 

!Aura Let Briggs 

Kd1h ). Broy 

Heather A. Hoyle 
MmP.Bo~m 

Shcriannc L..ba 

Ol'CoUNS!I. 

S~y l=•• Duu:hcr 

•Prvfa1io"'l l.ow Coiponci.n 

Via Facsimile and First Class Mail 
(916) 445-0278 

Paula Higashi, Director 
Commission on State Mandates 
980 N:mtb. S1reet, Suite 300 
Sacramento, CA 95814 

July 12, 2000 

Re: Response to Department ofFin.ance Gcnnments -Dated Jtme 8. 2000 
Charter School Collective Bargaining 
CSM - 99-TC-05 

Dear Ms. Higashi 

The following is a response to the Department of Finance comments in the above-referenced 
test claim dated June 8, 2000. 

Unfortunately, a number of typos in the Department of Finance comments make their 
responses difficult to follow. For example, the Department ofFiDance misstates the claimant 
position in bullet [1] where it indicates that we have alleged that comity boards and school 
districts will assume mandated reimbursable activities when the charter schools elect to be 
the exclusive "public school employer" of its employees, as defined in Education Code 
Section 47611.S. Claimants, however, have alleged mandated reimbursable activities in 
those instances when the charter school elects not to be "the public school employer" under 
Education Code Section 47611.5. (See page 4 of 7 of the above-referenced test claim). 
Indeed, the claimant is asserting that in those instances where the charter school elects to be 
the "public school employer'' it is the charter school that assumes the new program or higher 
level of seIVi.ce in that the charter school will now be forced to comply with .the collective 
bargaining obligations of the Educatiocal Employment Relations Act. 

The Department of Finance seems to be arguing that if the charter school elects nQ.!jQ be the 
''public school employer" that the school district and/or county office of education will not 
assume any additional state .mandated costs, but does not e>..-plain this conclusion. Claimant 
assumes that the Department of Finance is taking the position that these costs would be 
covered .by the current collective bargaining reimbursement program.. Claimant agrees that 
in those instances where a charter school elects not to be the "public school employer" and 
the school district or the ootmty office of education assumes this responsibility that the costs 
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To: Paula Higashi, Director 
Re: Response to Department of Finance Comments -Dated JW1e 8. 2000 
Page 2 

for collective bargaining can be covered under the ctarent collective bargaining mandated 
reimbursement program. However, the parameters and guidelines for the collective bargaining 
reimbursement program would have to be amended to reflect the additional authority under which 
this obligation occurs, 

The Department ofFinance may be arguing there are no reimbursable costs in those cases where the 
charter school elects not to be the ''public school employer" and the charter school employees 
automatically become part of the bargajning units of the local educational agency. In some cases by 
agreement of the parties; a charter school's employees may become part of the bargaining unit of a 
district, however, in xoost cases the charter schools' employees will not have community of interest 
with school district employees and will not become part of the school districts' bargaining units. 
Indeed, a bill that would have required automatic inclusion in the school districts' bargaining units 
was rejected in favor of AB 631 (see, AB 842 attached hereto). As such, claimant would argue that 
in most cases local educational agencies would incur costs as outlined in the collective bargaioing 
mandated reimbursement program for all additional activities assumed with these new bargajning 
units (if formed). 

Lastly, the Department of Finance fails to address the alleged costs on behalf of charter schools. A 
substantial part of the test claim's allegations are that charter schools will now be subject to 
collective bargaining requirements of the BERA. As such, claimants are arguing that the charter 
schools shall be entitled to reimbursement under the current collective bargaining mandated 
reimbursement program. 

If you have any questions or comments, please do not hesitate to call. 

Very truly yours, 

~AND VINSON • 

Paul~;,,~ 
PCM/ro 
cc: Proof of Service on All Parties Listed on COSM Mailing List 

C:'em11Ml\MCSll<lld" to Paula Hig!!hi re DOF oomm<lllS on AB 53 I . ..,.S 

GIRARD& 
VfN§"6N'" '··· 
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ASSEMBLY Bll..L No. 842. 

Introduced by Assembly Member Migden 

February 24, 1999 

An act to amend Section '47610 of, and to add Section 47609 
to, the Education Code, relating to charter schools. 

LEGISLATIVE COUNSEJ:S DIGEST 

AB 842, as introduced, Migden. Charier schools: laws 
governing. 

Existing law, the Charter Schools Act of 1992, permits 
teachers, parents, pupils, and community members to 
petition a school district governing board to approve a charter 
school to operate independently from the existing school 
district structure as a method of accomplishing, among other 
thmgs, improved pupil learning. Existing law, with certain 
exceptions, generally exempts charter schools from the 
provisions of the Education Code . applicable to school 
districts. 

This bill would require that all certificated or classified 
employees of a charter school be deemed to be school district 
employees for the plllposes of collective bargaining rights and 
obligations under the law pertaining to public school 
employees and public school employers. The bill would 
require all certificated or classified employees of the charter 
school to be members of the same bargaining unit of the 
certificated or classified employees of the school district 
where the charter school is located if the school district 
employees are represented by an exclusive collective 
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AB 842 -2-

bargaining representative. The bill would apply to all 
collective bargaining agreements in effect as of, or entered 
into after, January 1, 2000, between the school district where 
a charter school is located and the .. exclusive .. representative of 
the certificated or classified employees of the school district 
to charter school certificated or classified employees. By 
increasing the class of employees for which .. collective 
bargaining and employee grievance procedures . would apply, 
this bill would impose a state-mandated local program. 

The California Constitution requires the state to reimburse 
local agencies and school districts for certain costs mandated 
by the state. Statutory provisions establish procedures for 
making ths.t reimbursement, including the .creation of a State 
Mandates Claims Flllld to pay th6 costs of mandates that do 
not exceed $1,000,000 statewide and other procedures for 
claims whose statewide costs exceed $1,000,000. · 

This bill would provide that, if the Commission on State 
Mandates determines that the bill contains costs mandated by 
the state, reimbursement for those costs shall be made 
pursuant to these statutory provisions.·· 

Vot.e: majority. Appropriation: no. Fiscal committee: yes. 
State.mandated local program: yes, 

The people of the State of Califo'?'ia do en'act as follows: 

1 SECTION 1. Section 47609 is 'added to the Education 
2 Code, to read: · 
3 47609. Notwithstanding any other P,roVision of·'this' 
4 part, all certificated and cl.aSSified · emplciy~s · employed · 
S in a chatter school shall be, for the purposes of Chapter 
6 10.7 (commencing with Sectiwi 3540) of DiviSion 4 of 
7 Title 1 of the Government <Code, ·deemed employees of 
8 the school district where the Charter· school is locat.ed and 
9 shall be subject to all of the following provisions: 

10 (a) If the certificated or · cila5sified employees of the 
11 school district where the charter school is locat.ed are 
12 rep.resented by an exclusive representative, as defined by 
13 subdivision (e) of Section 3540.l cif the ·· GOvemmen~ 
14 Code, all certificated and classified employees emploY'ed 
15 in the charter school shall also be members of the same 
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1 certificated or classified bargaining unit represented by 
2 that exclusive represent.alive. 
3 (b) All collective b~ agreements in effect as 
4 of, or entered into after, January 1, 2000, between the 
5 school district where a charter school is located and the 
6 exclusive representative of the certificated or classified 
7 employees of that school district shall apply to the 
8 certificated or classified employees employed in the 
9 charter school. Nothing in this subdivision shall . prohibit 

10 the exclusive representative of certificated or classified 
11 employees employed in the charter school from mutually 
12 agreeing with the district to · amend the collective 
13 . bargaining agreement as it applies to employees in the 
14 charter school to address the charter school's sit&-specific 
15 issues, including but not limited to, discipline and 
16 dismissal. 
17 SEC. 2. Section 47610 of the Education Code is 
18 amended to read: 
19 47610. (a) A chart.er school shall comply with this 
20 part and all of the provisions set forth in its charter, but 
21 is otherwise exempt from the laws ge•:ernmg seooel 
22 ai:s!fiets the Education Code except all of the following: 
23 w 
24 (1) .As specified in Section 47611. 
25 00 
26 (2) As specified in Section 41365. 
27 w 
28 (3) All laws establishing mmimum age for public 
29 school attendance. 
30 (b) In the event thar the requirements applicable to a 
31 charter school set forth in this part conflict with any 
32 requirements applicable to a charter school located in any 
33 other part of the Education Code. rhis pan shall control. 
34 SEC. 3. Notwithstanding Section 17610 of the 
35 Government Code, if the Commission on State Mandates 
36 determines that this act contains costs mandated by the 
37 state, reimbursement to local agencies and school 
3 8 districts for those costs shall be made pursuant to Part 7 
39 (commencing with Section l 7500) of Division 4 of Title 
40 2 of the Government Code. If the statewide cost of the 
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I claim for reimbursement does not exceed one million 
2 dollars ($1,000,000), reimbursement shall be made from 
3 the State Mandates Chums Fund. 
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PROOF OF SER VICE 

Test Claim Name: Charter School Collective Bargaining· 
Test Claim Number: CSM-99-TC-05 

I, the undersigned, declare as follows: 

p, I 

I am employed in the County of Calt:ra Cbst.a State of California, I am 18 years of age or 
older and not a p~ to the within entitled cause; my business address is 1676 N. Califortii,a 
Blvd., SUite 450,--wa:tnut Creek, CA 94596. 

On July 13,2bOO, I served the attached recommendation of the Department of Finance in said 
cause, by facsimile to the Commission on State Mandates and by placing a true copy thereof: 
( l) to claimants and non.state agencies enclosed in a sealed envelope with postage thereon 
fully prepaid in the United States Mail at Sacramento, California; and (2) to state agencies in 
the normal pickup location at 1676 N. CalifgcrilB. mvd, ante LBJ :fr:(· Mail Service, addressed as 
follows: 

A-16 B-8 
State Controllers Office . Ms. Paula Higashi, Executive Director 

Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Division of Accounting & Reporting 
Attention: Paige Vorhies 
3301 C Stre~ Room 500 
Sacramento, CA 95816 

. ·~~;· 
.··~·?-¥~): ... 

E-8 
Department of Education 
School Business Services 
Attention.: Scott Hannan 
560 J Street, Suite 170 
Sacramento, CA 95814 

Sixten & Associates 
Attention: Keith Petersen 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 

W estem Placer Unified School District 
Attention: Jay Stewart 
1400 First Street 
Lincoln, CA 95648 

Education Mandated Cost Network 
CJO School Services of California 
Attention: Dr. Carol Berg, PhD 
1121 L Street, Suite 1060 
S~ento, CA 95814 

Kathryn Ra:lt:lw-G:D,trer 
~IBCb1a1t of~ 
915 L Stm;!t . 
Saammto, CA 95814 

I declare under penalty of perjury under the laws of the State of California that the foregoing 
is true and correct, and that this declaration was executed on.l.Jly 13, 'llJJJ , at~ Cleek,. 

Califom;a, .-!J . . _ . . . 
~:t~ hl.q~ 
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STATE OF CALIFORNIA 

COMMISSION ON STATE MANDATES 
eeo NINTH STREET, SUITE 300 

•

RAMENTO, CA 95814 
NE: (916) 323-3662 
'(916) 445·0278 

E·mall: oamlnlo@osm.c ruw-----

EXHIBIT D 
ARNOLD 6C1 ...... -··----·., _ ....... . 

And Interested Parties and Affected State Agencies (See Enclosed Mailing List) 

RE: Draft Staff Analysis and Hearing.Date 
·Charter Schools Collective Bargaining (99-TC-05) . · 
Western Placer Unified School District, Claimant 
Education Code Sections 47605, subdivision (b)(5)(0) and 47611.5, Government 
Code section 3540, et seq., Statutes 1999, Chapter 828. 

Dear Mr. Scribner: 

The draft staff analysis of this test claim is enclosed for your review and comment. 

Written Comments· 

Any party or interested person may file written comments on the draft staff analysis by 
Thursday, April 20, 2006. You are advised that comments filed with the Commission 
are required to be simultaneously served on the other interested parties on the mailing 
list, and to be accompanied by a proof of service. (Cal. Code Regs., tit 2, § 1181.2.) If 
you would like to request an extension of time to file comments, please refer to section 
1183.01, subdivision (c)(l), of the Commission's regulations. 

Hearing 

This test.claim is set for hearing on Thursday, May 25, 2006 at 9:30 a.~. We will notify 
you of the location of the hearing when a hearing room has been confirined. The final 
staff analysis will be is stied on or about May 11, 2006. Please let us lmow in advance if 
you or a representative of your agency will testify at the hearing, and if other witnesses 
will appear. If you would like to request postponement of the hearing, please refer to 
section 1183.01, subdivision (c)(2), of the Commission's regulations. 

Please contact Eric Feller at (916) 323-8221 with any questions regarding this matter. 

Executive Director 

Enc. Draft staff analysis and attachments 
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Hearing Date: May 25, 2006 
J:\MANDATES\1999\tc\99-tc-05\dsa.doc 

ITEM 

TEST CLAIM 
DRAFT STAFF ANALYSIS 

Education Code Sections 47605, subdivision (b)(5)(0) and 47611.5 
Government Code section 3540, et seq., Statutes 1999, Chapter 828; 

Charter School Collective Bargaining (99-TC-05) 

Western Placer Unified School District, Claimant 

EXECUTIVE SUMMARY 

STAFF WILL ITTSERT THE EXECUTIVE SUMMARY ITT THE FIN"AL J\NAL YSIS. 

191 

99-TC-05, Charter Schools Collective Bargai11i11g 
Draft Staff A11alysis 



STAFF ANALYSIS 
·Claimant' 

Western Placer Unified School District 

Chronology 

11/29/99 

06/13/00 

07113/00 

07/24/02 

07129102 

04106106 

Background 

Test Claim filed by Western Placer Unified School District, Clainiant 

Department of Finance submits comments .on the test claim 

Claimant submits rebuttal comments on the test claim 

Claimant requests postponement of the hearing on the test claim 

Commission staff grants postponement request 

Staff issues draft staff analysis on the test claim 

Charter schools are publicly funded K-12 schools that enroll pupils based on parental choice 
rather than residential assignment. In order to. encourage innovation and provide expanded 
educational choices, 

1 
charter schools are exempt from most laws governing public education.2 

California was the second state in the nation to authorize charter schools in 1992, and they have 
steadily increased in number and enrollment since then.3 

The test claim statutes subject charter schools to the Educational Employment Relations Act 
(EERA) oi "Rodda Act.',... Enacted in 1975, the EERA governs labor relations in California 
public schools with the stated purpose as follows: 

It is the purpose of this chapter to promote the improvement of personnel 
management and employer-employee relations within the public school systems 
... by providing a uniform basis for recognizing the right of public school 
employees tci join organizations of their own c:hoice, to be represented by the 
organizations in their professional and employment relationships with public 

. 
1 Education Code section 47601 includes these reasons, among others, in the Legislature's intent 
behind establishing charter schools. 
2 Education Code section 47610. Exceptions to the exemption in section 47610 include teachers' 
retirement, the Charter School Revolving Loan Fund, and laws establishing minimum age for 
public school attendance. Othei: areas in which charter schools are subject to the Education Code 
include pupil assessments(§ 47605, subd. (c)(l)), and teacher credentials((§ 47605, subd. (1)). 
3 Office of the Legislative Analyst, "Assessing California's Charter Schools" (January 2004); 
See <http://www.lao.ca.gov/2004/charter_schools/012004_charter_schools.htm> [as of 
January 13, 2006]. 
4 The BERA is in Education Code section 3:'i40 P.t seq. (Stats. 1975, ch. 961, eff. July 1, 1976). 
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school employers ... and to afford certificated employees a voice in the 
formulation of educational policy. 5 

. 

The BERA creates a process for groups of school district employees that share a I commuirity of 
interest' to organize and become represented by an employee organization (or union). 6 The 
BERA also defines the issues that maybe negotiated between the.school district.and the · 
employee or~on, 7 l!Jld defines the rules for negotiations,8 mediation,9 end dispute of 
grievances. 1 It also .establishes the ·Public Employment Relations Board (PERB) 11 to administer 
the BERA and referee labor disputes. 

The Test Cle.Un Statutes 

Educatiotr Cotle section '47605, stibdlvision ch)(5)(0)12 requires each charter school charter to 
contain; "[a) declaration whether or ncit the charter school shall be deemed the exclU.Sive pilbll.c 
school employer of the employees of a chiirt~r school: ... " 

Education Code ·section 4 7611.5 was also· added l:iy the test claim legislation. Subdivision (b). 
states, "If the charter schodl is not so deefu~tl a public school employer, the school 'district where 
the charter iS'located shall be deemed the pil'i:liic school employer· for the. purposes cif [the 
EERA]." Subdivisibti. (f) ofsecti'on 476if5 iiiqhlres; "By March 31', 2000, all eXIBting ci:ia±tei 
schools ... [to] declare whether or not th~y shall be deemed a public school employer.ii! .. 
ac,qpr4.&~ce .wi~ Bl;ll:>division (b), and such.declaration. shall not be material)y i.ri1:.cmsi.stent with 
th( charter." SubdiViB,,~on (c) defines t!ie sc;qp~ cifrepres.eµ.~tj.c;in to include di~cipline a,nq 
dismissiiJ. of ch.arter Schoo] employee~ "if tb,~'_9~ .... dg~s I/J,lt specify that it shall com.ply with 
those sfututes and regulations ... that establish and regulate ienlire or a merit or civil service 
system.". · 

The BERA, in Governmept C~cl.esectiori}~40.l, subdivisim1{k), as amended by the.test claim 
lefil.s.lation, defines "p~plic school employer'.' as "the goveramg bciat'.d of a.school district, a. · 
school Oistrict, a counfyJ:ioard of edu~atibn, qr a county sup~tendei:it of schools, or a charter 
sc~ool ihat has. deplared itself a puq#c .schdoi employer pu~~~rit to subdtvisipn (bi.of Section 
47611.5 of the Education Code." (Italici.Zed text added by Stats. 1999, ch. 828.) 

R~lated Commission Decisions on Charter Schools 

On May 26, 1994, the Commission hearQ. and decided a related test claim: Charter Schools, 
(CSM-4437). 13 The Commission found that Statutes 1992, chapter 781 (Ed. Code,§§ 47605 & 

5 Education Code section 3540 
6 Educati6n Cod~ section 3543. 
7 Education Code section 3543.2. 
8 Educatioi;i. Code section 3543.3. 
9 Educ,ation Code section 3548. Impasse procedures are also in this section. 
10 Education Code· section 3543'. 

. ib ·: . . . .. 
11 Educati,on Code sectiop 3 541. e 12 References herein are to the Education Code unless otherwise indicated. 
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4 7607) imposes a reimbursable state-mandated program on school districts for new actiVities 
related 'to initial charter school petitions, and for monitoring and evaluating the performance of 
charter.schools pertainj,pg to the revision or renewal of approved chlirters. · 

. . 
On November 21, 2002, the Commission adopted its Statement of Decision for the Charter 
Schools II test claim (99-TC-03) finding that Statutes 1998, .chapters 34 and 673. (Ed: Code, 
§§ 47605, subds. (j)(l}&:(k)(3),.47605.5, 47607, & 47614) impose reimbursable state-mandated · 
activities.on schooh1is1ricts and/or county offices of education activities< related to reviewing 
renewal petitions and permitting charter schools to use school di.stri~t facilities; 

On December 2, 2003, the Commission adopted consolidated parameters and guidelines for the 
Charter. Schools and Charter Schools II dflcisions. School dj,stricts ~y chm,-ge a fefl from one to 
three percent of the C:harter schoql's r~yenufl for "supervisorial oversight;, ofthe cllii.rter school. 14 

This fee is a recognized offset in the Charter Schools parameters and gwdelines. · 

The Commission is scheduled to hear the Charter.Sc~pols}litest claim15 at the April 2006 
Comnrission he~g~ the results of which wiU. b~, sun).!)?,f!:tjzed in the final staff anal~sis. The. 
Charter 'Schoo.ls Ill c:laim, !illflges various. activities r~.~~ted to ch~r school funding and 
accqun~bili1;y, !pld wa.s :filed on behalf of both sc~ootdisi:ri.cts and charter schools .. 

Related Commission JDecisiom on.Collective Bargaining/BERA 

In the Coliec~ve ~~[~a.i.i'iing stiltemei;it O.f decision~ ~~.'Board of Control de~~d that Statutes 
1975, chap.tet 961 {tlie'l~~RA) is· a ~eifu~prsab1e ¢.~fuite.' Parameters and gtiidelin~s were 
adopted October 1980, and amen~~ ~~Y,en tinies·b'e'fdte the decision on the next related claim: 
Collective Bargaining Agreement. Di.S'ci</sure (97-TC~08). · 

In April 1998, the Commission adqpted the decision for the Collective Bargaining Agreement 
Disclosure (97-TC-08) ~st di,iirn~ Th~ Ccmuriission fciU!ld that GovermhenfCode section 3 5~? .5 
(Stats. 1991, ch. 1213) and CDE ¥1¢iigement AdVi.Sory 92~01.impose a reimbursable mandB.te 
for rec[iiiriJig K-14 school distrlctB to pu'.blicly disClosing the ·major pi:'oVision8 of all. colleCti.ve 
bargailiing agreements after negotlaliciii~, but before the agreement becomes binaing. 

. ~ . . 

The parameters and guidelines for Collective Bargaining Agreement Disclosure (97-TC-08) were 
adopted in August 1998, and consolidated with the CiJllective Bargaining parameters and · 
guidelines. The reimbursable. activities in the consolidated parameters and guidelines can'be. 
summarized as follows: · 

13 Charter Schools (CSM-4437) Statement of Decision adopted on July 21, 1994; parameters and 
guidelines adopted on October 18, 1994. · · 
14 Education Code section 47613 (former section 47613.7, added by Stats. 1998, ch: 34');· 
15 Filed on Education Code Sec'tiorui 41365, 47605; Sl.ibdivisions (b),(c),(d), G) and (l), 47604.3, 
47607, subdivision (c), 47612.5, 47613 (former§ 47613.7), and 47630-47664; Statutes 1996; 
Chapter 786, Statutes 1998, Chapter 34, Statutes 1998, Chapter 673, Statutes 1999, Chap~r 162, 
Statutes 1999, chapter 736, Statutes 1999, Chapter 78, California Department of Education 
Memo (May 22, 2000). · . ·. · 
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... 
•'·· 

1. Determination of appropriate bargaining units for representation and 
determination oftbe exclusive representatives. 

a. Uiilt deterini.nation 

b. Determination of the exclusive representative. 

2. Elections and decertificatior{elections of unit representatives are 
· '·reimbUI'sable bi the event the Piiblic Employment Relations Board 
d~es that a question cif represerita:ticin existS and. orders an election. 
held by secr~fbilliot. . . 

3. Nego~tions: reimbursable functio~ include - receipt of exclusive 
representative's initl3} contract proposlil., holi;ling of public hearings, 
provjding a r_easonable DllII).ber of copies of the ~player's proposed 
contract to th,~ public, develppment and presentatjon of the initial district 
contrlict proposal, negotiation of the "contract, reproduction and 
distribution of the final contract agreement. . · 

4. Impasse proceedings 

a. Meiliation 

b. Fact-finding publication of the findings of the fact-finding panel: 

5. Collective bargaining agreement di.Bclosure 

6. Contract ll,dtnfoisiratioh and _a~judicatiQn'of contract di~utf!~ either by 
arbitration or litigation. · Rehnbursab1¢ 'f\mctions include grievances and. 
admiiiistration and enforcement of the.contract. · 

_ 7. · Unfair labor practice adjudication process and· public notice complaints. 

"in another related decision adopted in Deceriiber2@05, the Agency Fee Arrangements 
Stateril.entof'Decisioi:l (CSM OO-TC-17, 01-TC-14), foiind that a portion ofthe BERA (Gov. 
Code, §§ 3543, 3546 & 3546.3·, Cal. Code Regs, tit. 8'§§ 34030 & 34055) arid its regulations 
constitute a reimbur-sable .state"mandated program on K-14 school districts for deducting fair 
share fees and pa,ying tbe am,olJD.t to ~ en;i.pl_Qyee oi;g~tjon, providing the exclusive 
representative of a p1iblic erµpfoy~e with the home ap.ciress 'of elich m~mbW- of !l :t>argaining 
unit, and for filing with; PER_a a list of ~es and j~b titles of persons employ~cl in ~ unit 
described in the perltinn within a specified. time. 

Claimant Position. 

Claimant 'alleges ·'that the test claim statutes impose a reimbursable mandate under section 6 of 
article XIII B of the California Constitution. After summarizing the test claim statutes, claimant 
states their consequence will be "school districts (including county superintendents of sclJ.ooiB 
that sponsor charter schools), or the charter school will incurthe cost of collective bargaining, · 
depending upon the election of the charter school."16 Claimant alleges the followitig actiVi.ties: 

16 Test Claim, page 3. 
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• On county superintendents of schools, a higher level of service as the public 
school employer is required to assume'the' collective bargaining obligations of 
Government Code section 3540 through 3549 for charter}chools ~ted under 
the authority of a county board of education when the charter school elects not to 
be the public school employer. ·The colinty board will inC'ur additional costs of 
having to conduct a hearing for the.ma~rialc):11mge in an existing charter school's 
charter in order to compJy with, tlie new maµdate tliat all charter.schools' charters 
include a declanrt:ion r~~ardhig its ~i;!!.fµS as'the public sc~ool eip.ployer. Although 
this is a new reimbursable activity, this cosfwill be covereci ~der the existing 
Charter School mandated reimbursement program. 17 -

• On school districts, a higliti ~~y_e) of sezy(ce as the public _school ~pfoyer fs 
required to ass_ume the collective batgB.ining obligatiohs of Govemm~t Code 
sections· 3540 through 3549 for chati:efschools Within thdr. dlstrictS when the 
charter school elects not to be the ''publid school employer;' under SeCtion 
47611.5. The school district that granted the charld--wilt fucu± additionli.l costs of -
having to conduct a hearing fodlie rfia.terial change m an existing cfulrter school's 
charter in order to comply with the new mandate that all ch~r schools' charters 
mclude a declaration regarding [their] status as the public school employer. 
Although this is a new reimbursable activity, this cost will be covere'd under the 
existing Charter-School. mandated reimbursement program. 18 

• In those cases where the charter school declares itselfto .betb.e '!public school 
employer" ... ~e~ .re,iJ:r!.b:µrsable llC.tj,~~e~ ~·the "pµplic;, ~c;hool emplQ.;yer" 
required to a8stitj:1£th1:1.collective l:>iifga_iriing q'pligatioi:iS of Goyeii:ri:Qe11t_ Gode 
sectibns 3540'thiou'gi.i 3549. lii-~dditlon to'tJi~·dasts of coilective bargiiinin.g, an 
existing charter school is now n:ian'dared to amend itS c1iarlefto inchid.e its 
declaration regarding its status as a "public:school employer.;"19 

AE to the colleotive,ba.rgaining activities;·claimant alleges activities ~'that mirror those already 
allowed under the Collective BargainingreiJnbursement program."20 Th.us, claimant summarizes 
the activities li~tfld)n .the Collective Ba~gaining paramete_r and, gui_delines listed-above. 

In comments submitted in July 2000 in· response' to the DepartrneJJ.t of. Fmance, claimant e.sserts: 

[W]~~rs'ihe c~~ schoo_l-.elee~ f?)~ tli~ 'public_.s.c,hq_~l ~:~oyer'_ if i~ the -
charter school. that assumes the new program or higher level of servic~ m that the 
charter s6i:lo8i Wi.11 nc:i...t be forded 'io c:Omply wi~b: tlie collective bargallring · 
obligations of the Educationill Employment :RMations Act. - ·' · 

Claiinant agues that charter schools that make this election should be entitled tcrrelliibursenient 
under the current collective bargaining mandate reimbursement-program. If, however, the 

17 Test Claim, page 3-4. 
18 Test Claim, page 4. 
19 Test Claim, page 4. 
20 Test Claim, page 4, footnote 10. 
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charter school elects not to be the "public school employer' and the school district or the county 
office of education assume that role, claimant states that reimbursement should occur under the 
current cdllective bargiiliiing program by amending the p~etei:s arid guidelines ''to refl~cl the 
additional authority.under which this obligation occui:s." · · · · 

.c .. . . . . . 
Claimant·tefutes, the assumption that charter school employees, for charter schoo.ls that elect not 
to become:the "public school employ~," would automatically become part ofthe existing 
bargaining unit,s, so no ·additional costs would be incurred..· Claimant states that this would occur· 
in some cases [!y agreement of the parties; "however, in.most cases the charter schools'., 
employees will not have community of interest with school district employees and will not 
become part of the school districts' bargaining units. Clllll:zw.it includes witj;i._ij:B comments a 
copy of Assemoly Bili No. 842 (Migderi), a bill That w!iS· introduced in 1999 but not enacted, 'that 
would have required charter school employees to be iii.eluded iii existing bargaining uriitS~ -
Claimant attaches Assembly Bill No. 842 (hereafter .A!B 842) to show that the legislative intent 
was not for charter employees to join existing bargaining units, Thus, claimant argues that "in 
most cases· local ·educational agencies would incur costs as outlined; in the collective bargaining 
mandated-reimbursement program for all additional activities assumed with these new 
bargaining units {if formed)." 

State Agenc3i Position ._, , ... -.. ... -
h.i comments submitted in June 2000, the Department of Finance (Finance) states, 

If a charter school elects [ not21
] to be the public school employer of its employees 

for BERA purpose, and the charter school employees are subsequently placed in 
the same bargaining.units with whic!J. the county office of education or school 
district currently negotiates, the Department of Finance believes no additional 
State-miinaated·costs would be incilired. · 

Finance goes on to comment, "[i]f, however, a chilrt.er school d_~cl~s itself the exclusive public 
.: s,chool employer of its employees .and, as a consequence, new bargaining un,its are established 
with which the C()unfy office of fi9'ucation en: school district must conduct negc;itiations, we do 
believe addition.al state-mandated.posts may ]:le.incurred.". 

No other state agencies ·submitted comments on the claim. · 

21 AE noted by claimant, Department of Finance comments include a number of typos that lead to 
contradictory statements. This analy~is is based on a reasonable mterpretation of those 
comments as read by the claimant to l±isert the word "not" intci the first sentence of the fotirth full 
paragraph of the Department of Finance coniments. The .sentence· should read, ''If a charter 
school elects not to be the public school employer; .. ~· . 
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Discussion 

The courts have found that article XIII B, section 6 of the California Constitution22 i:eco~e~ 
the'etate'~onstitutional restrictions on· th~ powet'.S oiio~a.i goveqtln~nt to tax and spend.2 "Its 
purpose is to preclude the state from shifting financial responsl'bility for carrying out 
governmental functions to local agencies, which-are 'ill eqliipped' to assume·increased fuiancial 
responsibilities because of the taxing and spendirig· limitations that articles xm A and XIII B 
impose. "

24 A test Claim statute er executive order may impose a reimbursable state-mandated 
program if it orders or·commands a local agency or school district to engage in an activity or 
~k~ . . 

In addition, t:he required activity orJa8k II1.Ust be ~ew, constituting a "new program," or it mu~t 
create a "higher leVel of sernce" civer the pxiviously required level of service. 26 

' 
. ' ' . 

The courts have defined a "program" subjectto·article:XIII B, section 6, ofthe California 
Constitution,- as one that carries out the governmental function of providing public ser:vices; or a 
law that imposes unique requirements on local agencies orschool'districts to implement a state 
policy, but does not apply ,generally to all residents and entities in the state.27 To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the te_st claim 

22 Article XIII B, section 6, subdivision (a), (as amerided in November 2004) provides: 
' . 

(a) Whenever the Legislature or any state agency mandates a new. program or 
higher level of service on any local government, the State shall provide a 

. Stibventfon 'offundS'tci 'feiniburse that'lcicial government for the c6stS of the 
pro.gram or iricreased level of se!'Vice, except that the Legislature may, but need 
not, provide··a: subveriticin of fundsfor the followirig manffates: · (1) Legislative 
mandates requested by the local agency affected, (2) Legisla:tion depning a new 
crime or changing an existing .definition,of a crime. (3) Legi.sl!l.tive mandates 
enacted prior to January 1, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January l, 1975. 

23 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 
30 Cal.4th 727, 735. 
24 Coun6> of San Diego v. State of California (County of San Diego)(-1997) 15 Cal.4th 68, 81. 

25 Long B,each Unified ScJioolDi~t. v. State of Ca!iforJ!ia (1~90) 2~~. Cal . .App.3d ~,?:5, 174, 
26 San Diego Unified Schoo/Di.st. v. CommiSsion on State Mandates (2004) 33 Cal.4th 859,: 878 
(San Diego Unified School Dist.); Lucia Mar Unified School Distr:i.ct v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 

27 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44 

Cal.3d 830, 835.) 
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' 
legislation. 28 A ''higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the public."29 

. . . 

Finally, th~ newly required activity or increased level of service must impose cosU; mandated by 
b-~ . . . 
The Coniini.ssion is vested with exclusive authority to adjudicate disputes over the ex.istence of · 
state-mandfited prograins within the meaning of article XIIl B, sectiori 6.31 hi making its · · 
decisions, the Com.mission must strictly conStrue artiele XIIl B, section 6 and not apply it as ari 
"equitable remedyto cti:i'e the perceived unfaim.eiis resulting frorii' political decisions on funding 
priorities.''32 . · · · . · • · . 

Issue l: Is the test claim legislation subject to article XIII B, section 6 of the . 
· Claliforttla Constitution? 

A. Are diarter schools eligible clahnants? . 

The test claim statutes include, in addition to the Education Code statutes pied by claimant,· 
Government Code section 354.0 et seq., the Educational Employrp.ent Relations Act (BERA). 
Because.the Board of Conti:ol (the Commission's predecessor) already adjudicated the EERAin 
the Collective Bargaining test claim, as .discussed above, this analysis ofthe BERA only applies 
to charter schools because the Commission does not.have j.urisdiction1o reconsider the original 
BERA test claim. 

Education Code·section 47\) H .5, subdivision (a), states that the E:ERA applies to charter schools. 
·· Under subdivisions (b) and (f) of this .section·, as added by the.test claim l~gislation, "all existing 

charter schools must declare whether or. nqt they slia.11 be deemed a public school employer ... " 
and must db so by Margh) 1; 2000. Th~ref.o~e,the fust Part qfthe analysi.s mi~: issue 1 . . 
addresses wlJ.ethed:ii~se acti.Vitles are subject to aii:icle xb:r s; sec#on 6 wher~:tlie charier school> 

· has deClared itself to ·be tlie p-gblic school empio.yef .The second part of the ·an:aJ)'SiS addres~es' 
. -whether these B.ctiVities are subject tb article xrtt B, section 6 wher~ihe school district is the . 
: .public school employer, · ' · · · · 

28 San Diego Unified School f?ist., supra, 33 Cal.4th859, 878; Lucia Mar; supr.a, 44 Cal.3d 830, 
835. 
29 San: Diego flnifted School Dist:, supra, 33 Cal.4th 859, 878. 
3° County of Fresno v. State of California (1991) 53 Oal.3d 482, 487; County ofSonoma.v. 
Commission on State Mandates (2000) 84 Cal.App.4th 12\)5,:1284 (County of Sonoma); 
Government Code sections 17514 and 17556. · · · ,,., 
31 Kinlaw v. State of California (1991) 54 Cal.3d 326; 33l-334; Government Code sections 
17551, 17552. . 
32 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose 11. State of 
Califomia (1996) 45 Cal.App.4th 1802, 1817. 
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Charter School as "Public School Employer" 

By way of background, charter schools are formed through a petition signed by either (1) at least 
onei-half Of the parents of the pupils that the charter school estimates will enroll in the Eichobl in 
its first year of operation, or (2) at least. one-half of the number of teachers that the charter. school 
estimate$ will be employed at _the school during its first year.33 Charters are submitted ti;:>- a 
school district f9r,approvai ~:r deniaj.. Tile district must approve the charter unless it nialc~s 
specified written :findings regarding defects· iii the petition, -the proposed program, or charter.34 If 
the district denies the petition, petitioners can appeal to the co.unty office of education or State 
Board of Education. 35 In certain situations, petitioners can apply for a charter directly to lhe . 
county office of education36 or State Board ofEducation.37 

· _ 

Finance co~ents, "[i]f, however, a charter ~chool declares itselfj:he exclusive public school 
employer of its employees and, as a consequence, new bargaining units are established Vl'.ith 
which the county· office of education or school district mtisf coti.dtidt negotiaticiiis, we d6 believe 
additional state-mandates cost~ m~y be incurred." · 

i -

Claimant does .not address ·the issue directly, but states fu rebuttal to Finance's comments that if 
''the charter school elects to be the "public sebool employer" ihs the charter school that asSUm.es · 
the new program·or'higher"levelcifservice in that the;charter school will nowbe"forced to 
comply with the co'llective"bargaining-obligations of the Educational -Employment Relations 
Act." [Emphasis in original.] 

As discussed below, staff finds thaHhere is not a state mandate subject to article XIII B; 
section'"6 When charter:SCbCilols are deemed public school-cm1ployers. 

In the Kem High S.9:~961 hist: ,.~ase, 58
. the Chli.foraja ~~Pr~e Colut consi\16.~~4,-whether school 

districts have a rigji~,to reiino~6,nent for costs ~ .co#J.plyiJ;i.g Witl:J.-statlitol)'. Qotice ~d agenda 
requ~¢1,11:s fo~ V.iui9ui.educ~pop-related.prci~1;DB tjiat are funde~I:!y the s.tate ~4 fed,era,1 
goveriiiilent. The colirt held th/it in eight cifthe'.µirie progr.a.Ii'.1$ at isSU.e, the claiman,ts w~re not 
entitled to reimbursement for notice axici. fi.gend.ti costs because, district parti.9iIJ,B;tiOn .in. th,~ ... 
underlying program was voluntary. As the court stated, "if a school district elects to participate 
in or continue participation in any underlying volw1tary education-related funded program, the 
district's obligation to comply with the notice and agenda requirement related to that program 
does not constitute a reimbursable mandate.;'39 

. · -

33 Educ~tion:CoCie section 47605, subdivision (a:)(l). In the case of an existing public school 
conversion to a charter school, the petition must be signed by not less thiin 50 percent of the 
permanent status teachers currently employed at the school (Ed. Code,§ 47605; subd, (a)(2)). 
34 Education Code section 47605, subdivision (b). 
35 Education Code section47605, subd.iVi.siori Gf 
36 Education Cod,e sections 47605.5 and 47605.,6. 

' -
37 Education Code section 47605.8. 
38 Kern High School Dist., supra, 30 Caj.4th _727. 
39 id. at page 743. Emphasis in original. 
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In this case, the charter school is voluntarily participating in the charter program at issue. 
Because charter schools are initiated·by petition of either parents or teachers, they are created 
voluntarily. No state mandate requires them to exist. Rather, the charter is more in the nature of 
a contract than a state-imposed mandate: Consequently, based on the reasoning in the Kern case 
regarding voluntary participation, charters schools are not entitled to reimbursement under article 
XIII B, section 6. 

Moreover, a charter school that elects to be the "public school employer" would be voluntarily 
subjecting itself to the provisions oftheEERA. Section 47611.5 of the test claim statutes states: 

(b) A charter school charter shall contairi a decilatation regarding whether or not 
the charter school shall be deemed th~ exclusive public school employer of the 
employees at the charter school for the purposes of Section 3540.1 of the · · 
Government Code. [~ ... [~ . · 
(f)'By March 31, 2000, all existing charter schools must.declare whether or not 
they shall be deemed a public school employer in accordance.with subdivision 
(b ), and such declaration shall not be materially inconsistent with the charter. 

Based on the $1Jpreme Court's reasoning discussed above regarding voluntary participation, 
charter schools are not entitled to reimbursement under article XIIl B, section 6. 

Gove~ent Code section. 17519 defines "school district" for purposes of mandate 
reimbursement, as "any school district, comm.unify college district, or county superintendent of 
schools'.~~ Thus, in ~ddition to the reasons discussed above, charter schools are not eligible for 
reimbursement because they are not included in this definition. 

The Education Code treats charter schools as school districts for some purposes, such as special 
education,40 collective bargaining,41 and apportionment offunds.42 And charter schools are 
deemed;school districts for purposes of "Sections 8 and 8.5 of Article XVI of the California 
Constitution [Proposition 98 school funding.]''43 

These ci~amples, however, ~derscore that charter schools are not treated as school districts for . 
purposes of mandate reimbursement under article XIII B; section 6. Charter schools are not 
mentioned in the mandates stattites (Gov. Code, § 17500 et seq.),· nor are they considered "school 
districts" for purposes of mandate reimbursement in the charter.school statutes (Ed. Code, 
§ 47600 et seq.). And as mentioned above, except as otherwise specified, charter schools are 
"exempt froin the laws governing school districts. "44 

· This exemption includes the mandate 
reimbursement statutes (Gov. Code, § 17500.etseq.). 

Charter'Bchools were established m 1992·(Stats.1992, ch. 781), long after the Commission's 
statutory scheme was enacted in 1984. Yefin Spite ofrecent amendments to articile XIIl B, 

40 Education Code section 47604 et seq .. 
41 Education Code secfio:p °476i1.5. 
42 Education Code sections 47612, subdivision (c), 47650 and 47651. 
43 Education Code sections 47612, subdivision (c). 
44 Education Code section 47610. 
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section 6,45 as well as both the mandates and' charter school statutory schemes,46 the Legislature 
has not amended either scheme to make charter schools eligible claimants. Because the 
definition of "school district" in Government Code section 17 519 does not include charter· 
schools, they cannot be read into that definition. The Commission, like a court, may not add to 
or alter the statutory language to accomplish a purpose that does not appear on the face of the 
statute or from its legislative history, where the language is clear.47 

· . 

As the California Supreme Court has stated, "Where a statute, with.reference to one subject 
[whether· school districts includes charter schools] contains a given provision, the omission cif 
such provision from a ."similar statute concerning .a related suqj ect ... is .significant to show that a 
different intention existed."48 Thus, that the Legislature deemed a "cruirter school" to be a 
school district for some purposes (such as special educ.ation for example) ·cannot be interpreted to 
mean.that a "charter school" should be deemed a school district for other purposes, such as 
mandate reimbursement. The omission of "charter school" from the definition of school dlstricts 
in Government Code section 17519 is significant to show a different intention: that charter 
schools are not eligible for mandate reimbursement. 

Therefore, staff finds that charter schools are not eligible claimants. for purposes of article 
XIIl B, section 6 of the California Constitution; nor are they ·eligible claimants for piliposes of · 
this test claim. 

Based on this anaJysis, stliff finds that the requirement for the charter school to be subject to the 
BERA, as well as the charter school's charter to declare whether or not the charter school shall 
be deemed to be the exclusive public school employer, and requiring this dec.laration by 
March 31, 2000 (Ed. Code,§ 47611.5, subds. (b) & (f)) are not activities subject to article 
XIIl B, section 6. 

B. School district activities 

School District or Countv Superintendent of Schools as "Public School Emnloyer" 

Education Code.section 4 7611.5, subdivision (b ); states, "If: the charter school is not so deemed a 
public school employer, the school district where the.charter·is located shall be deemed the 
public school employer for the purposes of Chapter 10.7 ... [the BERA]." Since the Legislature 
has made the school district the default public school employer if the charter school electS not to 

45 In November 2004, Proposition IA was enacted to amend article XlJIB,··section 6, so that 
school district manda_tes are treated differently for purposes of mandate suspension, as well,as 
mandates that "provide or recognize any procedural or substantive protection, right, benefit, or 
employment status of any local government employee ... or ... local government employee 
organization." (Cal. Const., art. XIlI B, § 6, subds. (b)(4) & (b)(S).) 

46 For charter schools, in addition to the test claim statutes, see e.g., Statutes 2003, chapter 892. 
For the Commission, see e.g., Statutes 2004, chapter 890, Statutes 2002, chapter 1124, and 
Statutes 1999, chapter 643. 
47 In Re. Jennings (2004) 34 Cal. 4th 254, 265. 
48 Id. at page 273. 
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e. be the employer, the issue is whether doing so triggers mandated school district activities under 
article XIII B, section.6. · 

Claiffiant alleges the activities that mirror those listed in the Collective Bargaining parameters. 
and guidelines are reimbursable for charter school employees: determination of appropriate 
bargaining units, elections and decertification of i:ilections, negotiations, impasse proceedings, 
collective bargaining agreement disclosure, contract administration and adjudication of contract 
dispute.s, and unfair labor practice adjudication process and public notice complaints. 

Staff finds that the test claim statutes impose BERA (collective bargaining) activities on school 
districts (or county superintendents that act as school districts49

) for charter school employees. 
Therefore, staff finds that the. test claim legislation is subject to article XIII B, section 6 when the 
school district acts as the public school employer, (for purposes of the BERA) for charter school 
employees.so 

Claimant alleges, as to county superintendents of schools, a higher level of service as the public 
school employer that is required· to assume the collective bargaining obligations ofGovernrnent 
Code section 3 540 through 3 549 for charter schools granted under the authoritY of a county 
board of education when the charter school elects not to be the public school employer. 

Although a county board of education may grant a charter petiti~n, 51 and may be a 'public school 
employer, '52 the test claim statute does not expressly apply to county boards of education. There 
is no ptdvision under section 47611.5 for a county board to be assigned the,public school 
employer role. According to section 47611.5, subdivision (b), either the charter school elects to 
be the public school employer, or the school district becomes so by default. Therefore, staff 
finds that claimant's alle~~d activity for county boards of education is not a mandate subject to 
article XIII B; section 6: . 

49 Edu*~tion Code section 3 5160.2 states, "For the purposes of Section 3 5160, [regarding.the 
authority of school districts] "school district" shall include county superintendents of schools and 
county boards of education." ·· · · · · 

so On page 4 of the test claim, in footnote 9, claimant states the "school district that granted a 
charter will incur additional costs ... to conduct a hearing for the material change fu an existing 
... charter ... to comply with the new mandate that all ... charters include a declaration regarding 
[their] status as the 'public school employer.' Although this is a new reimbursable activity this 
cost will be covered under the existing Charter School niandated reimbursement program." Staff 
notes that the public hearing requirement (in Ed. Code; § 4 7607) was decided by the 
Commission in the Charter'Bchoolstest claim (CSM··¥+37). Claimant's footnoted comment 
appears to be an observation. :Because claimant alleges neither·sectiCln 47607, nor· activities . 
based on it, staff makes no :fiildings :on the hearing. activity. 

SI Education Code sebtions 476bs, subdivision ·u)(l), 47605.S and 47605.6. 
52 Government Code section 3 540 .1, subdivisio~ ck).' 
53 On page 4 of the test claim, in footnote 8, claimant states that the "county board of education 
... will incur additional costs of having to conduct a hearing for the material change fu an 
existing ... charter in order to comply with the new mandate that all ... charters include a 
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Findings on denial. 

Claimant pleads section 47605, subdivision (b)(5) which requires written findings when denying 
a charter petition. In subparagraph (0), the findings must state, when applicable, that the petition 
does not contain a reasonably compreh~nsive description of "A declaration whether or not the 
charter school shall be deemed the exclusive public school employer of the employees of the 
charter school for purposes of the [BERA)." · 

Although this statute merely describes a provision that the charter must contain, it also requires 
school districts to malce a written finding when denying a charter for lack of this public school 
employer declaration. Although preexisting Jaw required written findings on denial, the plain 
language of section 47605, subdivision (b)(5)(0) adds the lack of a public school employer 
designation as another potential reason for denying a charter petition. Therefore, as a 
requirement imposed on school districts when malcing applicable findings,. staff finds that section 
47605, subdivision (b)(5)(0) is subject to article XIII B, section 6. 

Although in the Charter Schools ill test claim (99-TC-14), the Commission found that making 
written findings on denial of a charter is a reimbursable activity, the statutes pied in that claim 
did not contain the public school employer declaration requirement of subdivision (b)(5)(0). 
Thus, staff finds that it has jurisdiction over this test claim statute, because subdivision (b )(5)(0) 
was not pled in the Charter Schools ill test claim. 

C. Does the test claim legislation constitute a "program" within the meaning of article 
XIII B, section 6? 

In order for the test claim legislation to be subject to article XIII B, section 6 of the California 
Constitution, the legislation must constitute a "program," defined as a program that carries out 
the governmental function of providing a service to the public, or laws which, to implement a 
state policy, impose unique requirements on local governments and do not apply generally to all 
residents and entities in the state. 54 Only.one of these findings is necessary to trigger article 
XIII B, section 6. 55 

Of the activities discussed above, only the following that are subject to article XIlI B, section 6 
are now under consideration: · 

declaration regarding [their] status as the 'public school employer.' Although this is !I- new 
reimbursable activity this cost will be covered under the existing Charter School mandated 
reimbursement program." Staff notes that the public hearing requirement for school districts (in 
Ed. Code,§ 47607) was decided by the Commission in the Charte1· Schools test claim (4437). 
Claimant's footnoted comment appears to be an observation. Because claimant alleges neither 
section 47607, nor activities based on it, staffmalces no findings on the hearing activity. 

54 County of Los Angeles, supra, 43 Cal.3d 46, 56. 

55 Carmel Valley Fire P1:otection District v. State of California, et al. (1987) 190 Cal.App.3d 

521, 537. 
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• The imposition of the.BERA (collective bargaining, Gov. Code,.§ 3540 et seq.) activities 
on school districts for charter schools employees (Ed. Code,§ 47611.5) when the'district 
assumes the role of public school employer. 

~ lncluding iµ written findings when denying a <;:barter p~tition that the petitio~ does not 
contain a reasonably.comprehensive description of "A declaration Whether or not the . 
charter school shall be deemed the exclusive public school employer of the employees of 
the charter school for purposes of the [BERA]." (Ed Code, § 47605, subd. (b)(5)(0).) 

Staff finds that the te,st.claim statu~es ccmstitute a pro gr.am within the meaning of ~cle XIII B, · 
section 6. Although cqu.rts ha:y~·generany:~elt;\that m.Rnda~s thatirl'fect: emplqyee benefits do 
not constitute a pf9graIIJ. withfu. the nj.eani.iig Of article' XIII B, section 6, 56 the BERA transcends 
ordinary employee rights or tleriefiti. "' . . . . 

For example, Government Code section 3540 specifically declares the EERA's legislative intent: 
"It is the purpose offui.s chapter to '''. afiord certi£cated ell).ployees a yoice in theformatio.n of 
educationalpqlicy." [Emphasis added.] Moreover, Goverim+.~t Code section 3543.2 of the 
BERA inclu4es the folfowiIJg: "[TJl;!.e ex~}usive representative ofperli.ficated personnel has the· 
rigli,t ~.o ce)r~~to~ tl:i~ 'defi.#.itlon of e'duca#pnai ci~jectives, the determmati(;lD 9fthe con~t q( 
courses aria curriculum, arid the selection ofteX:tbooks to.the extent slich matters are withiri. the 
discretion of the public school employer under !he law.'"· 

"The coilrts ~ye ~~id that aj.though numerous private ~cb,ocils eXi.st, education is a pectil,ia,rly 
governmentalJ\!i:i;cfioi:i. and, public educ11tion ts adgri:tllstfll:~d by local 11gen.cies to provide a 

· .service to th~p#Olic. 57 Thus, became the test, cjli.iin stB.#lte:s a.f:f~ctthe educatioI1al policy of 
: school distric~_tba,t are public scliooi empioy~rs aii tp theii'charter schdol(s), stid'f fintj.s that the 
,:test claim statiiies' cqnstitute a progtam witbil:i .the:meaning of attiCle XIII B, section 6. , 

issue 2: Does the test claim legislation impose a new program or higher level of.service on 
· :. " ~choo! c:listi:igts ,witbiJ;I. the }Dea~g (If arf;i~le ){IO;}!, section 6? . - . . ,. . . . 

To determine whether,fue "program';l·is.neW.or··imposes a higher level qf service, the test claim 
· legislation is· compared ·oo the legal requirements .in effect immediately before ·enacting the test 

56 ln County of Los Angeles v. State of California (1987) 43 Cal.3d46, the court held:that 
legislation. affording. locaLagency employees the ·same increased level.of workers' compensation 
bene:fits:to employees in private organization8 was not.a program; Likewise, in City of 
Richmond v. Commission on State Ma11dates (1998) 64 Cal.App.4th 1190, the court held tha:t 
legislation requiring local governments to provide death benefits to local safety officers under 
both the PuDlic Employees Reti!furienfSystem and the workers' compensation system was ncit a 
program. Also, the court in City of Anaheim v. State of California (1987) 189 Cal.App.3d 1478, 
1484, determined that a temporary increase in iPERS·bene:fits to retired employees, resu}ting:in 
hig~e,r co.11itribution rat.e~}9,r local ~ove~ent, .. 4.id ~~~ constj.tu,te_,a p~og;riuri: A,n.d, in Ci~1 J?f 
Sacrameritb.. v. Iftate of~A[ifof,ni~ ·. q~~.O}?O ·C!i1}ff ·5 I', ~e ,CliJ4otD.ia.; Suprf:i#fc;:!ourt .. 
dete~~~.~tpr°:~ifin~ W:te!JiJiWYinen1 com~'ensatiql1:p~otection to a city's employees wa~riot 
a serv1µe .t~ me puohc. · · · · · 

. . , . ' ' .. . . . . ; ~ . . e . 57 Long Beach Unified School Dist. (1990) 225 Cal.AppJd 155,.174; 
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claim legislation: 58 And the test claim legislation must increase the level of governmental 
service provided to the public.59 Each activity is discussed separately. 

BERA 

The issue is whether' imposing the BERA on charter school employees creates any new school 
district activities, thereby imposing a new program or higher level of service ori school districts. 
Staff:finds that it does not. 

Finance, in its June 2000 comments on the test claim, states, 

If a charter sc.h:ool elects [ not60
] to be the public' school employer of its employees 

for BERA purpose, and the charter school· employees are subs.equently placed in 
the same.bargaining units with which the county office cif education or school 
district currently negotiates, the Department of Finance believes no additional 
State-mandated costs would be incurred. 

Claimant, in response to Finance's comments, states that Finance seems to argue that "if the 
charter school elects not to be the "public school employer" that the school district and/or county 
office of education will not assume any additional state mandated costs." Claman! assumes that 
Finance takes the position that the1fo costs would be covered by the current collective bargafui.ng 
reimbursement program. According to claimant: · 

[I)n those instances where a charter school elects not to be the. 'public school 
employer' and the school district or the county office of education assumes thi!> 
responsibility th'at the costs for collective bargainirig can be covered undei: .the 
current collective bargaining mandated reimbursement program. However, the 
parameter6 and guidelmes for the collective bargaining reimbursement program 
would have to be amended to reflect the additional authority under which this 
obligation occurs." 

Claimant goes on to refute the assumption that charter school einp1oyees, for charter s'cliools that 
elect not to become the "public school employer," would automatically become part ofthe 
existing bargaining units, so no additional costs would be· incurred. Claimant states that this 
would occur in some cases by agreement of the parties; "however, in most cases the charter 
schools' employees will not have community of interest with school district employees and will 
not become part of the school districts' bargairiing units. Claimant includes with its comments a 
copy of AB 842 (Migden), a bill introduced in 1999 butnot enacted, that would have required. 
charter school employees to be included in existing bargaining units. Claimant includes AB 842, 

5B San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar,, supi·a, 44 Cal.3d 830, 
835. 
59 San JJiego Unified School Dist., supra, 33 Cal.4th 859, 878. 
60 As noted qy cl~ant, Department of Finance comments include a number of typos that lead to 
contradictory stateIµents. This analysis is ba.sed 9ii a reas911a,ble interpretation of those . . . 
comments as read by the claimant to insert the weird "not" into the first sentence of the Iciurth full 
paragraph of the Department of Finance comments. The sentence should read, "If a charter 
school elects not to be the public school employer ... " 
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apparently attempting· to show that the legislative intent was·notfor charter employees to join 
existing bargaining Units .. Claimant argues that "in rp.ost cases local educational agencies would 
incur cpsts '¥! outlined.in the !fOJlectiv~.P,iµ;g~g II!,l!.Pdate~ reirn,l:nµ·l!ement program for all 
additional activities assumed w.ith thlll!~ new,bar.gainip.g uni~ (iffonned)." · · : · · 

Staff disagree~,. Other than claimant;s assertions61 and AB 842 (which was not enacted),. 
claimant provides no evidence.or legal aµtj:lority that cbal1er scbool employees, in a school 
district where the. cbal1er school is ~ot the .pub}ksc)l.ool employer, would not join established 
collective bargaining units. Rather, the$tu,~ory.scheme authorizes the new employees tojoin 
the established units sci that the school district is not required to engage in new activities with 
regards to the new charter schocil einplo1~~S: . 

As to claimant's as~ertj.ons regB.l:"cijp.g_A,B .8_42, wb.ere the Legislature simultaneously enacts.a bill 
and rejects an9ther, fu.ere. is µtl'~nce of legislative in,tent. 52 The legislative intent of AB 842, 
however' does' not n<y:eal wheth~ charter school ~mployees join existing bargallting units. It 
merely demonstrates tliat the Legislature did not enact AB 842 to force theni to do so. Thus, 
legislative rejection of:AB 842 slieds'littie light 61i'tlie isfue. of whether chii±t'er schcibl enipfoyees 
join existing batg~g units: · . · 

Therefore, stafffin$.tbflt imposing t;he BER.A-on c;h~sc;hool employees does not create any 
new activities - ancj.; ther~fore is not a new program or highei::.Jevel .of service - for school 
distJ:ict~,: . · 

Findini!s on Denial 

The.next issue is whether the following is a new program: or higher level of service on scheol 
districts: including in WJitteI+. findin,gs, when denying a c~ petition because the petition does 
not contain a reaseruµiiy comprehensf.Ve 4~scriprlon .of "A declaration:whether: OD not the charter 
school shall be deemed, th~ exclU:!!ive pub~c -~chool employer of the fm1ployee_s of the charter 
sch~ol f.~r purposes of the [BERA]." (Ed Code, § 47605, su,bd .. (b)(S)(O).) 

.. 
Preexisting law (Stats. 1998, ch. 34) requires the scheol distµct to ml:llce written findings of.fact, . 
as specified, to support denying a chartei: petition. Preexisting law did not, however, specify the 
lack of a public school employerd.ecfaiiitfon 'as one· of the 'possible fi.D:dhigs. There'fdre, staff · 
finds that it is a new program or higher ii:lvei'ofsh·vl.ce fo:i"il's·chool district to make written 
findings of fact when deii}iilig a: chiirtet petition because the petition does not contani'a. 
reasonably comprehensive description of"A declaring-whether or not the charter schoal shall be 
deemed the exclusive public school employer of the employees of the charter school for purposes 
of the [BERA]." (Ed Code, § 47605, subd. (b)(5)(0).) Because this is now the sole activity that 

61 As to Claimant's assertions, statements of fact are to bti: accompanied by a declaration under 
penalty of perjury (Cal. Co4~.R~g-~. tit. 2,.§ 1183.03, s-µ,):>c).,,,(d)). The record contains no such 
claimant declaration in its coinments in response to F;\iaAce, or in any qo~entS on the issue. of 
charter school employees joining existing bargaining units when the school district is the public 
school employer. · · 
62 Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3rd 1379, 1396. 
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constitutes a. new program or higherJevel of service undet:.tbis test claim, it alone is considered 
below. · .. 

Issue 3: Does the test cliilni.1egislaticiil. 'impose "ifost:S'.mli.ndateCi bji'the state" within the 
meaning of Government Code sections ·1"''!514 and 17556?. 

In order for the test claim statute to impdse a reimbursable state-ma.n:dated program uri.der the 
California Constitution, the test clEiim legi.Sla:tioli mustifu.p'ose ccists manci.a:ted by the state. 63. In 
addition, no statutory exceptions listed ili Government Colie''section 17556 can apply. 
Government Code sectiotiT7514 defines "oosfmandated1bythe Bbi.te" as fo11tiws: · ' · 

[A]ny increased costS 'which~ locB.i agency or sqhool~trict is n,:.~edto incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or 
any executive·oroer ini.plemeiiting ariy)stafute-ena6ted,orH5f 'after January l, 1975; 
which mandates a new program or higher lwel of semce·of iin existirig program 
within the trieliriilig of Section·6 cifArlic:ile XIII B ofthe Califomia ConStitution. 

With its ~st claim, cl~t ~es !l-. dec.l~ti~If0 f'i<;>~.the We~teni' Pla~er bnHted School. Pistrict 
that it "Willlha8 incurred 'sigriificantly more than $20dr64l to impiement these ne,)V duties. 
mandated by the state for which Western Placer Unified School District has not be [sic] 
reimbursed ... " The riew duties for which'if'ClainiB tci have incurred coStsthowever, does not 
include the activity of makilig :fincli.!igs·'to' d~ny a charter petitioi:i 'fat Ia6k or deblliration ru(fo the 
public school employer (Ed. qode, § 47605, subd. (b)(5)(0)) .. Thus, there is no evidence in the 
record that the claimant has or will incur the cost of making this written finding. 

The Commission must base its findings on substantial·evidence.m.therecord.6~ 

... [S]ubstiintia:J evidence ~. been defined ifr twci ways: fitit, as evidence of 
ponderabie 1ega1 sigpmcatlce .. '. teasonil.ble'#i n'afu.Ie, ·ci~ffi.bf( and of'solid :va1ue 
[citation); an:d seconff;'ilii relevlii:i.teviderice thata re~onable Dun~ ti:right accept 
as adequate to support a conclusion. 66 · · · · · .. · · ·. · " 

The Commi!isioi'i'·s iiiiding must be stipporled·by: 

... ali r~evR?t e~cle~ce'.in tR-e en,ti.f,e:recor4, co~t4~g both t1ie evid~nce that 
supports th¢ administrative pecisipn andJhe .. eyicii:;nce against it .ip prder to 
deterinin~. whether or no,tt!J.e.agency decis~O!l is suppciri:ed by 1.'ajbstantlal 
evidence. "67 

. . . : . . 

.. ~' . 

63 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514. 

64 The current requirement is $1000 in costs (Gov. Code, § 17564, as-amended by Stats. 2004, 
ch.890). ·~··: ·· · 
65 Top~nga Assodation for a Scenic co':,,.;.munil)i v. Co~nlJ of Lo_~ ;J.hfie'les (1974) fl Cal. 3d 506, 
515. Government Code section 17559',:subdiVision (b).-· . ' .. . ' 

. . '' ' . . . . ' ~ ! -. •' . '. ·. ... . . ; . : :· .... '. : . . . 
66 Desmond v. County of Contra Costa (1993) 21 Cal. App. 4th 330, 335; 
67 Ibid. 
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The administrative record, including claimant's declaration, does not indicate that there are costs 
for making written findings OD denial for lack of a declaration in the charter as to the public 
school employer. Therefore, because of this lack of evidence in the record, staff finds that test 
claim statute (Ed. Code,§ 47605, subd. (b)(S)(O)) does not impose increased "costs mandated by 
the state" on school districts within the meaning of article XIII B, section 6, and Government 
Code sections 17514 and 17556. 

CONCLUSION 
For the reasons indicated above staff finds that, as to the test claim statutes: 

• Charter schools are not eligible claimants subject to article XIlI B, section 6 of the· California 
Constitution. Thus, the requirement for the charter school to be subject to the BERA, as well 
as the charter school's charter to declare· whether or not the charter school shall be deemed to 
be the exclusive public school employer, and requiring this declaration by March 31, 2000 
(Ed. Code, § 47611.5, subds. (b) & (f)) are not activities subject to article }CTil B, section 6. 

• Imposing the BERA on charter school employees is not a new program or higher level of 
service for school districts that are deemed the public school employer. 

• There is no evidence in the record that a school district incurs increased costs mandated by 
the-State (within the meaning of Government Code sectio~ 17514 and 17556) to make 
written findings of fact when denying a charter petition because the petition does not contain 
a reasonably comprehensive description of "A declaring whether or not the charter school 
shall be deemed the exclusive public school employer of the employees of the charter school 
for purposes of the [BERA]." (Ed Code,§ 47605, subd. (b)(5)(0).) 

Recommendation 

Staff recommends that the Commission adopt this analysis and deny the Charter Schools 
Collective Bargaining test claim (99-TC-05). 

209 

99-TC-05, Charter Schools Collective Bargaining 
Draft Staff Analysis 



210 



January 2004 

ELIZABETH G. HILL LEGISLATIVE ANALYST 

The 2003 statewide evaluation of charter 

schools, conducted by RAND, concl_uded that 

charter schools were cost-effective-achieving 

academic results similar to those of traditional 

public schools even though they obtain less state 

and federal categorical funding. This report 

summarizes the findings of this evaluation and 

offers recommendations for Improving charter 

. , ost i1J.1.fl!P..~Jilf.!&1f'11.li'.'[e.C:y, . 
;&'~eWui:illFif£flg'~~effi!;: .. , ·· 

school·categorlcal block• grant and strengthen . 

·charter school overs.ight and ·accountciblllty. II 
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EXECUTIVE SUMl\iARY 
Since they first opened their doors in fall 

1993, charter schools in Callfomla have grown 

ln numb.er an·d steadily Increased enrollment. 

Over the last decade, the state has funded two 

comprehensive charter school evaJuatlons-the 

findings of whlch were released in .1997 and 

2003. Both evaluations concluded that charter 

schools are a viable reform strategy-expandlng 

families· choices, encouraging parental involve

ment, increasing teacher satisfaction, enhancing 

principals' control over school-slte declslon 

making, and broadening the curriculum without 
. sacrificing time spent on core subjects .. The most 

recent evaluation deemed charter schools cost

effective-finding that charter schools achieve 
ac.ademlc results similar to those of traditional 

public schools even though they _obtain signlfl

cantly less state and federal categorical funding. 

The evitluatlon also found, however, that the 

state continues to face challenge5 ln the areas of 

charter school finance and accountabillty. 

After summarizing tlie fmdlngs of the 2003 
evaluatiqn, this report offers recommendations 

for improving charter school finance and ac

countability. Most importantly, we recommend_. 
the Legislature: 

1> Restructure tlie Charter School Cat

egorical Blodc Grant. We recommend 

LEGISLATIVE ANALYST'S OFFICE 

shifting 14 cunently excluded programs 

into the general block grant, shifting 10 

other currently excluded programs into 

the disadvantaged-student component of 
the block grant, and rebenching the 

w1derlying per pupil funding rate-s In a 

cost-neutral manner. 

"'" Strengthen Charter Sdwol Oversighl. 

We recommend that school districts be 

pe1111ltted to opt out of charter author:tz
ing, charter schools be allowed to 

choose among multiple authorizers, and 

specific safeguards be created to pro

mote stronger accountability. 

,.... Modlfy Charter School FncllJty and 

Oversight Fees. We recommend delin

eating more clearly between faciUty fees 

and oversight fees, capping these fees 

(at 2 percent and 1 percent, respectively. 

of total charter school revenues), and 

elJmlnating the mandate-claims process 

for· oversight costs. 

Talcen together, these reforms. would address 

many of the wealrnesses the, .2003 charter 
school· evaluation identified and· be a significant 

step forward in improving charter school fund
ing and oversight In Callfomia. 
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INrRODlLJCTION 
In 1992, California became the second state 

Jn the country to enact leglslatlon allowing for 

the creation of charter schools. The first charter 

schools in California opened their doors for the 

1993-94 school year and, during the past ten 

years, charter schools have grown In number 

and steadily increased enrollment To assess 

how these schools are using their resources in 

educating students, the state recently funded. a 
two-year evaluation-the results of which were 

released on June 30, 2003. The evaluation 

deemed charter schools cost-effective-achiev

ing academic results similar to those of. tradi-

. tion~ public schools despite receiving less state 

funding .. 

Chapter 34, Statutes of 1998 (AB 544, 

Lempert), required the Legislative Analyst's 

Office (LAO) to contract for the statewide 

evaluation. The LAO contracted with RAND, 

and the state provided a total of $666,000 for the 

evaluation. (In addition to this evaluation, the state 

has funded three other independent charter. 

school studies. For a summary of tliese. other 

reporra.,please see the shaded box on page 5.) 

Chapter 34 also required the LAO to report to 

the Legislature on tile general effectiveness of 

charter schools and, speclflcally, to recommend 

whether to expand or reduce the state cap on 

the number of allowable charter schools. 

This report responds to this legislative 

directive. In this report, we: . 

i;:.. Discuss some general slmllarlties and 

d[ferences among charter schools and 

track the growth of charter schools 

nationwide and In Callfomla over the last 

.decade. 

.,.. Summ8.rize the findings of RAND's 
charter school evaluation. 

""" Offer recommendations for: (1) adjusting 

the state cap on the number of allow

able charter schools, (2) improving the 

charter school funding model, 

(3) strengthenlr).g charter school over· 

sight, and (4) modifying policies relating 

to oversight fees. 

OVERVIBW.OlF CHART!ER.SCH001LS 
Charter schools are publicly funded 

K-12 schools. These schools are subject to state 

testing and accountability requirements, but 

they are exempt'from many laws relating to 

specific education programs. Because of these 

exemptions, charter schools have greater fiscal 

am! programmatic tleXlbility than traditional 

public schools. This expanded flexlbltlty was 

intended to promote innovation in local educa

tion practices. Charter schools also were in-

tended to expand students' educationai·options, 

thereby generating competition and enhancing 

incentives for tradltional public schools to make 

educational improvements. 
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1> Provide some background information 

on charter schools in California-includ

ing information on chartering authorities, 

types of charter schools, differences 
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among charter schools' general modes 

of instn.1cUon, and chaner school 

fmance. 
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> Summarize eight especially significant 

charter schooi laws. 
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THE "BASICS" OF CHARTER Sct-iOOLS 
IN CALIFORNIA 

· In this section, we provide some basic 

background information about charter schools 

in California. 

School District Board Most Common 

Charter Authorizer. Since the inception of 

charter schools, 2S8 government agencies have 

authorized (or officially granted) charters In 

California. These charter-granting authorizers 

consist of the SBE, 23 county·school boards, 

and 234 school district board.s. School cllstrict 

boards have authorized the vmit majority of 

charter schools (87 percent). Most charter 

authorizers. (69 percent) have approved only 

one charter. Less than 10 percent have autho· 

rized more than three charters. 

Approximately One of Every Ten Chartei· 

Ped/ions Denied. To operate in California, ·a 

charter school must submit a petition to a 

charter authorizer . .A petition must include 

specific information that 1s delineated in statute, 

such as a description of the education program 

of the charter school and the student outcomes 

the school wJIJ use to measure.its performance. 
Charter authorizers report.denying approxi

mately IO percent of all submitted petitions. 

(Given RAND's survey was dlstrlbuted only to 

charter authorizers that were currently oversee

ing charter schools,< this percentage is likely to 

understate the actual denial rate because Jt does 

not include data from charter ·authorizers that 
have denied all submitted petitions. Additionally, 

It does not account'for ',irifofrnaJ actions on 

behalf of charter authorizers that might have 

discouraged groups even from submitting a 

petition.) .Although the original 19.92 charter 

scl10ol law did not require charter authorizers to 

provide reasons for denylng a charte~ petition, 

later amendments require that charter authoriz

ers now prepare written documentation justify

ing their denials. The most common reasons 

charter authorizers report for denying charter 

petitions are "an unsound educational program" 

and a·concem ·that the proposed school ts 

"demonstrably unlikely to succeed." . 

Since 1993, tlie State Department of Educa
tion (SDE) Has Traclced Almost 575 Charter 

Schools .. When a petition ts approved or pend

ing, SDE assigns the charter school a w1ique 

tracklng number. Since. the inception of charter 

schools, SDE has assigned tra,cldng numbers to 

573 schools. or these 573 charter schools, 

403 schools (70 percent) are currently operat

.irJ.g, 84 schools .(15 percent) have petitions 

pending with a charter authorizer, 20 charters 

·(3 percent) have been revoked, and 66 charter 

schools '(12 percent) have been closed. (In 

addition to these schools, SDE has issued 

31 "inoperative" .numbers associated wlth 

schools that had approved.charters but either 

never r;ipened or later withdrew their charter.) 
"Start.Up" Charter·Schools More Common 

Than Conversion Charter Schools. In California,' 

charter schoois may be newly created as a start

up charter school or else a traditional. public 

school may .close. and reopen as a "conversion" 

charter s.ch901. Figure 1 shows the number of 

start-up and conversion charter schools that are 
(1) currently operating, (2) pendir\g. (3) h~ve 
closed, or (4) have had their .charter revoked. As . . . . '•' 

the figure shows, about four out of every five 

currently ()peratir\g charter schools are start-up 
schools whereas pne out of every five ls a 

conversion school. 
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Con!'ersion Charier Sclwols Serve More 

Siudems Than Srart-Up· Charier Schools. 

Although stan-up charter schools are more 

common lhan conversion charler schools, 

conversion charter schools actually enroli a 

greater number of students. or all charter school 

students in the elementary grades, 72 percent 

are enrolled in a conversion chaner school 

wi1ereas 28 ·percent are enroiied in a start-up 

school. Of all charter school stucients ·in the 

secondary grades, 46 percent are enrolled in a 

conversion charter school whereas· 54 percem 

are enrolled in a srart-up school. (In 2002-03, 

charter school enrollment was split a bout e\,enly 

be.tween the elementary and secondary grades.) 

Charter Schools O!Ter Two General Moc/es 

of Jnsirnctio11-Classroom-Baseci and 

Nonclassroom-Based. Charter schools provicie 

instruction either primarily in a traditional 

LEGISLATIVE ANALYST'S OFFICE 

classroom setting or in a 

nonclassroom setting. 

The SDE classifies a 
charter school as a 

classroom-based school 

if at least 80 percent of 

Its instructional time is 

offered on the schoo I 

site, with the school site 

being a faciliiy used 

principally for classroom 

instruction. A 

non classroom-based 

school. in contrast, is 

one in vvhich more than 

20 percent of instruc

tional time is offered in a 

location different from 

the primary school site. 

J\J onclassroom-based 

charter schools tend to reiy on individualized, 

self-oaced student learning plans. Nonclass

room-based instruction includes independent 

study. home study, distance study, compmt:r

based study, and wOrk-study. Some. of U1ese 

types of inslruclion (for example, independent 

study) are. common in traditional public schools 

as weli as charter schools whereas others (for 

examo!e, hom<o study) are unique to charter 

schools. 

Approximate~)' One-Third of All Charier 

Schools Are Nonclassroom-Baseci. in 2001-02, 

SEE classified 118 charter schools, or approxi

mately one-third of ali charter schools, as 

nonciassroom-based. Srnrt-up chaner schools 

are much more likely m be nonclassroo1i1-baseci 

than conversion charter schools (57 perce.m and 

11 percent, respectively). State lavv prohibits 

nonclassroom-based schools from hiring teach-
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ers Without state credentials, Additionally. state 

law requires SBE to establish general rules for 

determining the appropriate funding level for 

nonclassroom-based charter schOols, The. 

board's regulations specify that funding determi· 

nations are to be based on: (1) the percentage 

of total expenditures associated with teacher 

salaries and benefits, (2) the percentage of total 

expenditures associated with instruction, and 
(3) the student-teacher ratio. Nondassroom· 

based· charter schools that devote a greater 

share of their budget to teacher salaries and 

instruction and have lower student-teacher ratios 

are eligible for higher levels of fundlng. 

Charter School Funding Model Intended to 

Result in Funding Comparable to Tradllional 

Public Schools. In 1999, the Legislature adopted 

the current charter school funding model. Prior 

to this time, charter schools received funding on 

. a program-by-program basts through negotiation 

with their charter authorizer. Under the current 

model. charter schools receive funds through 

tl1e following three funding streams. 

1> RePenue Limit Funding. Charter schools 

receive reven.ue limit funding equal to 

the. average revenue limit of all tradl· 

tional public schools in the state. A 
dlfferent revenue limit rate Is calculated 

for each of four grade spans-I<-3, 4-6, 

7-8, and 9-12. As with other public 

schools, revenue limit funding ls continu

ously appropriated general purpose 

funding that charter schools may expend 

at their" discretion. 

1> Categorical Bloclr Grant. In lieu of 

applying separately for certain categori· 

cal programs, charter schools receive 

218 

categorical block grant funding, which is 

specified as a lJne Item In the annual 

budget act. The block grant allocation to 

eacli charteischooi Jndiides: (1) geiriefa! 

bloclt grant funding and (2) disadvan

taged student funding. Similar to the 

revenue limit calculation, the.gefieral 
.'··· 

bloclt grant rate provides per P.ti.Pll 
funding equal to thfil average afu.:oWlt of ... ;··,_ 

funding traditional public schb&J;veceive 

. in total for certain categorlca,J)~fii?grams. 
Thts rate also ls calculated separately for 

each of the four grade spans!~'th'i3 
.-, :;·:·:·.:. ,·-.! 

disadvantaged student. COJl\Jfonerit is a 
single rate eqUiv~ent to·the.~fgwlde 
average per pu"pJUunding r~t~ P't9vlded 

to traditional. public schoo!S for Eto

nornic Impact Aid. Unlike other· public 

schools (which may not participate in 

the categorical block grant). charter 

schools niay ·expend categorical block 

grant funding at their discretion and are 

not boWld by the specific prograinmatiC· 

requirements of each categorical pro· 

gram included within the block grant. 

.,.. Other Categorical Programs. Charter 

schools also may apply separately for 

categorical programs not included.in the 
categorical block grant Charter schools 

that apply for these categorical pro· 

grams. such as the Governor's Math

ematics and Reading Professional Devel

opment program or the Principal Trajn· 

!Ilg program, are reqUired to abide by all 

associated programmatic requirements. 
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MAJOR CHARTER SCHOOL 

LEGISLATION 

This section highlights eight pieces of state 

legislation that have had ari especially strong 

impact on charter sthool operations and facilities. 

Charter Sc:hool Operations 

Chapter 781, Statutes afl992 (SB 1448, 

Hart)-Autharized tlie Creation of Charter 

Schools in Cnlifornia. The Charter Schools Act 

of 1992 was the original law authorizing the 

creation of publicly fu11ded schools that could 

operate independently from school districts and 

be exempt from existing education laws. The 

law established a statewide cap of 100 charter 

schools and a cllstrictwlde cap of ten Charter 

schools. The law established petition require· 

ments; designed a two-stage. appeals process, 

and speclfied certain conditions under which 

charters could be revoked. It required the 

qualiflcations of personnel·to be specified in a 

sthool's·charter, but it d.Jd not require staff to 

hold state credentials. The law also stated that 

the Superintendent of Public lnslruction (SP!) 

was to make annual apportionments to each 

charter school. but in practice, charter schools 

inltially negotiated funding wlth the school 

district rather than receiving lt directly from the 

state. The original law did not address charter 

school facility Issues. 

Chapter 34-"Instituted Signiiicant'Charter 

SclwolReforms.-Thls law iricreased the state

wide cap to 250 charter schools for the 1998-99 
school year, with an additional 100 charter 

school<> allowed to open annually tl1ereafter, and 

eliminated the districlwide cap. It slightly eased 

(1) petition requirements, (2) the petition sub

mittal process, (3) the appeals process, and 

(4) the revocation process. Unlike the 1992 Jaw. 

LEGISLATIVE ANALYST'S OFFICE 

It also required all core-subject teachers to hold 

a state credential. Additionally, Jt clarlfled that 

charter schools could receive funding directly 

· from the state. It also required school districts to 

offer charter schools any unused dlstrict facilities 

at no charge, and It capped the oversight 

charges school districts could assess charter 

schools. 

Chapter 162, Statutes of 1999 (SB 434, 

fohnston)-Applied Independent Study La~'S to 
Charter Schools . . Th.is law requlred charter 

schools that offered independent study to 

comply with. all laws .and regulations governing 

Independent study generally. This law also 

required chatter schools to offer a minimum 

number of instructional minutes equal to that of 

other public schools, maintain written records-of 

pupil attendance, and release these records for 

audit and inspection. Additionally, It required 

charter schools to certify that their students 

participated annually in the state's testing 

programs. 

Chapter78, Statutes of i999 (AB 1115, 

S/rom-Marti11)-Creared Charter School Fund

ing Model. This law clarlfJed the language 

regarding fund.Jng by expressing legislative intent 

to provide charter schools wlth operational 

funding equal to the total operational funding 

available to· similar public schools serving similar 

student populations. It also established a funding 

model that allowed charter schools to receive 

funds either locally through the school district or 

directly from the state. The model consisted of 

three basic components: (1) revenue limit 

funding. (2) categorical block.grant funding, and 

{3) separate categorical program funding-all of 

which were designed to yield charter school 

funding rates that were comparable. to those of 

similar public schools. 
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Cllapter 892-Reduced Funding fol' 

Nanclassraam-Based Chartel' Schools. This law 

required SEE to: (1) adopt regulations governing 

nonclassroom-based instruction, (2) develop 

crlterla for determining the amount of fundlng to 

be provided for it, and (3) make specific funding 

determinations for individual charter schools. 

This law included certaln guldelines regarding 

funding levels. SpeclficaUy, funding for non· 

classroom-based charter schools was to be 

reduced by no more than 10 percent il1 

2001-02. no Jess tl1an 20 pe.rcent In 2002-03, 

and no less than 30 percent in 2003-04. The 

board, however. retalned the d.Jscretion, on a 

case·by-case basis, to adjust fw1ding by dlfferenl 

percentages. The board was to make.funding 

determinations on a five-year cycle If a charter 

school dld not make material changes to its 

charter and was deemed to be in good standing. 

C/1apte1' 1058, Statutes of 2002 (AB 1994, 

Reyes)-Established Geographic Restrictions 

and Enhanced Couill'J' 011ersigilt. This law 

required, with few specified exceptions. that a 

charter school consist of a single school site 

located within the geographic Jurisdiction of Its 

chartering school district. If adequate justifica· 

lion was provided, the law, however. allowed for 

two exceptions. Speclflcaily; a group could 

receive a countywide charter (to operate at 

multiple sites throughout that county) or a 

statewide charter (to operate at multiple sites 

throughout the state). In either case, a charter 

school group had to justify the educational 

benefit of operating programs at multiple sites 

spanning multiple local jurisdictions. Addltion

ally. the law granted County Offices of Educa· 

tion (COEs) general authority to conduct both 

fiscal and programmatic oversight of charter 

schools. The law, for example. allowed COEs to 

conduct an investigation of 11 charter school based 

on parental complaints or fiscal lrregularJtles. 

Charter School Facilities 

Proposition 39 (Nai'ember 2000)-Required 

Sclwol Districts to Provide "ReasonabJ;r 

Equivalent" Charter Sc/1001 Facilities. This law, 

approved by the voters at a statewlde election. 

allowed school districts to pass local school 

facility bonds with a 55 percent vote instead of 

a two·thirds vote. 1n addition, the Jaw required 

school districts to provide charter schools with 

reasonably equivalent facilities that were suffi

cient to accommodate all their classroom-based 

students. This requirement must be met even If 
unused facilities are not available and the district 

would incur costs to provide the facilities. The 

school district. however, is not required to spend 

Its general discretionary revenues to provide 

charter school facilities. Instead, the district 

could use other revenue sources, including state 

and local bonds. The law also: (1) required that 

charter facll!ties be reasonably equivalent to 

other district facilities, (2) allowed school dis

tricts that funded charter school facJllties with 

discretionary revenues to charge the associated 

charter schools a facility fee, and (3) exempted a 

school d.Jstrict from providing facilities to charter 

schools that served fewer than 80 stude.nts. 

Chapter 935, Statutes of 2002, (AB 14, 

Goldberg) and Proposition 47 (Noven1· 

ber 2002)-Created Charter Sclwols Fadlliies 

Program and Approved Sizeable Bond Fund

ing. Chapter 935 established a pilot prograrn

the Charter Schools Facilities Program-to 

detem1ine the optimum method for f1.U1cllng 

charter school facilities. TI1e law spectlled that 

the State Allocation Board (SAB) was to approve 

a set of projects that was "fairly representative" 
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of: (l) the various ge.ographlc regions of the 

smi:e; (2) urban, suburban, ancl rural regions; 

(3) large, medium, and small schools: (4) and lhe 

various grade levels. While ensuring this fair 

representation was achieved, SAE also was 

1·eguirecl to give preference to charter schools in 

overcrowdecl sci10oi disrricts and low-income 

areas as well as to charrer schools operated by 

: not-for-profit organizations. This facilities pro

gram was linlcecl with vmer approval of Propos!-

1.ion 4 7, which provided up m $ l 00 million (of' a 

t:otal of $3.5 billion) for the construction of new 

charter scl10ols. On .July 2, 2003, SAE provided 

preliminary facility apportionments to sb: chaner 

schoois-commitling a total ol' $97 million in 

Proposition 47 bond monies. 

CHARTER SCHOOLS HAVE 

EXPERlEl\lCED NOTABLE GROWTH 

OVER LAST DECADE 

· In this section, we track the recent growth of 

charter schools nationwide. ancl in California. 

Clwrter Schools Spread Across Couniry in 

1990s. During the 1990s, legislation allowing for 

the creation of chaner sclmol~ was adopted by 

most state governments. Figure 2 tracks this 

growth. Today, 40 states as weLi as U1e Disrricl of' 

Columbia (DC) have charter school laws. 

A/mos! 2, 700 Chancr Sc/wols Serving More 

Tluw .684,000 Swdems Nationwide. Currently 

charter schools are operating in 36 states and 

DC. Ill 2002-03. almost 2,70[) charter schools 

served more than 684.000 srudems nationwide. 

Of these schools, almos\ 400 were new charter 

schools that opened in fall 2002. Figure 3 (see 

nexl page) shows tl1e number of charter schools 

for each state ancl inclicares the percE!ntage of all 

public l\-12 students in each stale who attend 

charter schools. The darn are proviclecl for 
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Briefs and Other Related Documents 

Supreme Court of California 
In re Michael Lee JENNrnGS on Habeas Corpus. 

No. S115009. 

Aug. 23, 2004. 

Bnclcground: Defendant was convicted in the 
Superior Court, Sacramento County, No. 
OOM07614, Gail D. Ohanesian, J., of Htatutocy 
misdemeanor offense of purchasing an alcoholic 
beverage for a peraon under 21 who thereafter 
proximately caused great bodily injury. Defendant 
appealed. The Superior Court, Appellate Division, 
affirmed and certified the case for transfer to the 
Court of Appeal. The Court of Appeal declined 
certification. Defendant petitioned for writ of 
habeas corpus. The Supreme Court issued an order 
to show cause on the petition, returnable to the _ 
Court of Appeal. The Court ·of Appeal denied the 
writ of habeas corpus, ruling that the statute did not 
require defendant's Jmowledge that the person for 
whom he purchased the alcohol was under age 21. 

Holdings: The Supreme Court, Werdeger, J., held 
that: 
(I) statute prohibiting the purchasing of alcohol 
for an underage peraon did not require proof of 
l01owledge or intent on the part of defendant to 
establish a violation, and 
(2) defendant was entitled to raise a·mistalce of fact 
defense concerning the person's age. 
Petition for· writ of habeas corpus granted, and case 
remanded to superior court. 

Opinion, 131 Cal.Rptr.2d 233, superseded. 

West Headnotes 

[I] Statutes €=181(1) 
36lkl81(1) Most Cited Cases 

!J] Statutes_IC=.188 
36lkl88 Most Cited Cases 
To determine the. meaning of n statute, the court 
looks to the intent of the Legislature in enacting the 
law, being careful to give the statute's words their 
plain, commonsense meaning. 

[2) Statutes €=188 
36lkl 88 Most Cited Cases 

[2] Statutes C=214 
361k214 Most Cited Cases 
If the language of a statute is not ambiguous, the 
plain meaning controls and resort to extrinsic 
sources to deteonine the Legislature's intent is 
unnecessary. 

[3] Statutes-€=208 
36lk208 Most Cited Cases 

[3] Statutes '8=223.1 
36lk223.l Most Cited Cases 
In interpreting a statutory code section, the court 
must interpret the section in contell.i with the entire 
stetute and the statutory scheme. 

14) Intoxicating Liquors C=159(l) 
223kl59(1) Most Cited Cases 
Statute prohibiting the furnishing of alcohol to an 
underage person applies to any situation in wliich an 
individual purchases alcoholic beverages ·for an 
underage person. West's Ann.Cal.Bus. & 
Prof.Code§ 25658(c). 

[5] Statutes C=.t84 
361kl84 Most Cited Cases 
(Formerly 36lk217.2, 36lk190) 
Where the words of the stetu.te are clear, the court 

. may .not add to or alter them to accomplish a 
purpose that does not appear on the .face of the 
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statute or from its legislative history, 

[6] Intoxicating Liquors €=159(2) 
223kl59(2) Most Cited Cases 
To obtain a conviction under statute prolii.biting tbe 
furnishing of alcohol to llil underage ·person, tbe 
People .need not prove the offender knew tbe person 

· to whom he or she furnished, sold, or gave an 
alcoholic beverage was in fact not yet 21 years old. 
West's Ann.Cal.Bus. & ProfcOode § 25658(a). 

[7] Criminal Law €=20 
11 Ok20 Most Cited Cases 

[7] Criminal Law €=23 
I 10k23 Most Cited Cases 
So basic is the requirement that there must be a 
union of act and wrongful intent or criminal 
negligence, that it is an invBiiable element of every 
crime unless excluded expressly or by necessary 
implication. 

[8] Criminal Lew '8=21 
11 Ok21 Most Cited Cases 
For certain types of penal laws, often refened to as 
public welfare offenses, the .Legislature does not 
intend that any proof of scienter. or wrongful intent 
be necessary for conviction; such offenses· generaUy 
are based upon the violation of statutes which are 
purely regulatory in nature and· involve widespread 
injury to the public, 

[9] Criminal Lew '8=21 
11 Ok2 l Most Cited Cases 

{9] Criminal Lnw '8=23 
11 Ok23 Most Cited Cases 
In determining whether 11 penal statute requires that 
the prosecution prove some form of guilty intent, 
knowledge, or criminal negligence, courts 
commonly take into account:(l) the legislative 
history and context; (2) any general provision ·on 
mens rea or strict liability ·crimes; · (3) the severity 
of the punishment provided for .the crime; ( 4) the 
seriousness of hann.'to the public that may be 
expected to follow from the ,forbidden conduct; (5) 
the· defendant's opportunity to ascertain the true 
facts; ( 6) the difficulty prosecutors would have in 

proving a . mental state for the crime; and (7) the 
number of prosecutions to. be expected under the 
statute. 

[10] Courts '8=89 
106k89 Most Cited Cases 
Aii opinion is not authority for propositions not 
considered. 

[ll] lntoricnfuig Liquors C=159(2) 
223k159(2) Most Cited Cases 
Statute prohibiting the purchasing of alcohol for an 
underage person does not require proof of 
knowledge or intent ori the part of defendant to 
establish a . violation; the legislative history e.nd 
context of the statute, along witb the seriousness -of 
the harm to the public, demonstrate that no 
lmowledge that the accused knew that the· person 
was ··under 21 years of lige should be ·fmposed. 
Wes~s Ann.CaLBus. & Prof.Code§ 25658(c). 

{12] Statutes €=223.1 
36 lk.223.1 Most Cited Cases 
Where a statute, with. reference to one subject 
contains 11 . given. provision, the omission of such 
provision fi-om a similar statute concerning a related 
subject is ·significant to show that a different 
legislative intent ·existed with reference . to ·the 
different statutes. 

[13] Criminal.Lew '8=20 
11 Ok20 MoBt Cited Cases 
For crimes ·which impose severe punishment,·•,the 
usual presumption that a defendant must know the 
facts that make bis or her conduct -illegal ·should 
apply, 

[14] Criminal Lew '8=33 
11 Ok33 Most Cited Cases 
Although the People, in a prosecution for 
purchasing alcohol for llll underage· person . who 
thereafter caused great bodily injury· or death, .did 
not have to prove that defendant knew the person 
was under 21 years of age, defendant was entitled to 
raise a mistake of fact defense concerning the 
person's age. West's Ann.OaLBus. & Prof.Code § 
2565B(c). 
See 2 "Pf'itkin & Epstein, Cal. Crimi.rial Law (3d ed. 
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2000) Crimes Against Public Peace and We{fare, § 
291; Cal Jur. 3d, Alcoholic Beverages,§ 55. 

J15] Crimln1il'Law iC=33 
11 Ok33 Most Cited Cases 
As ii. generar matter, a mistake of fact defense is. not 
available wi.iess the mistake disproves an elei;nent of 
the offense. 
.... *647 *258 **908 Rothschild Wishelc & Sands . . . ' , 
Kelly Lynn B~bineau and. M. Bradley Wishek, 
Sacramento, for Petitioner Michael Lee Jen'n:ings. 

Bill Lockyer, Attorney Generi.l, . Manuel M. 
Medeiros, State Solicitor Geriera,l, Reibert R. 
Anderson, Chief Assistant Attorn~y General, Jo 
Graves, Assistant Attorney General, Carlos· A. 
Martinez, Mathew Chan, Janet Neeley, David 
Andrli~.;..,;Bldridge, · Stephen G. Herndon and 
Racheµf,'.'A. ;Newcomb, Deputy *259 Attorneys 
Generaj;,)lob_ert A. Ryan, Jr., County Counsel, and 
Jan:ies G. · Wright, Deputy County Counsel, for 
Respondent State of Califorriia. 

WBJWE9_A.R J. 

Petition~r:'.: invited some guests to his home and 
served_;;;:~em · alcoholic beverages. One of the 
guests, .only 19 years old, . after leaving the :party 
caused .. ·an automobile accident resii]ting in serious 
injury. "Charged with viol atiii.g B uainess . arid 
Professions Code [FNI] section 25658, subdivision 
(c) (s.ection 25658(c)), which prohibits the purchase 
of nil. alcoholic beverage for someone under 21 
yearo old who, after drinking, proximately causes 
death. or gr¢at bodily injury, petitioner sought to 
defend .against the charge by· claiming he dia riot 
know his guest was under the legal· drinking age and 
in fact believed be was over. 21 yea.rs old. The trial 
court and two levels of appellate courts ruled'.that 
because knowledge of age is not an element of the 
crime, a mistalce of fact as to age is not a defense. 
We agree the People m::ed not prove .kno\Jil!;dge of 
age to estabJjsh a violation Of section 2565&(c), but 
we· conclude petitioner was entitled to defend 
against the charge qy claiming a miBtalce of fact as 
to age. Accordingly, we reverse the.Judgment.. 

FNl. All further. statutory references are. to 

the Business and Professions Code unless 
otherwise stated. 

FACTS (FN2] 

FN2. Petitioner waived his right to a jury 
trial and silbm.itted his case on the police 
report. The facts are drawn largely from 
that report. 

On May 30, 2000, petitioner Michael Jennings, a 
supervisor for Armcir Steel Company 'in Rio Linda, 
invited coworkers Charles Turpin, Curtis Fosnaugh, 
Daniel Smith arid Donald Szalay to his bonie to 
view a Videotape demonstrating some m1w 
machinery tJ:ie company was to obtain. Szalay 
stopped at a convenience store arid .bought a 
12-pack of beer to bring to the ,gathering. At 
petitioner's direction, his Wife went fo a Store an.d . 
purchased another 12~pack of beer. Th~ five men · 
sat in the garage and drank beer. · 

Some time later, the men went into the house where 
they watched the videotape and drarik more ~~er. 
Around 6:00 p.m., the PartY broke up. Fosil~i'.igh 
left drivili.g a white Ford piCkup truck. Tmpili 'then 
left dri~g his Volkswagen Beetle,. accompanied by 
Smith. Fosnaugh stopped at a stop sign at the 
intersection of E Street and 20th Street in Rio 
Linda. Turpin, intending to overtake and pass. 
FoBnaugh on the left without stopping af the 
intersei:;tlori, drove on the wrong side of the ""*648 
road. By his own estimate, Turpin was driVing 
around 55 miles per hour. Unaware of Turpiri's 
intention to pass on the lef\, Fosnaugh attempted to 
malce a left tum, resulting in a major collision and 
serious injuries to Turpin, Smith and Fosnaugh. 

"260 Turpin, who bad to be pried from his car with 
the Jaws of ~ife, told police responding to the scene 
that he drank abciut seven beers between· 4:00 and 
6:00 p;m. The results of a preliminary alcohol 
screenip.g test indicated Turpin had a blood,alcohcil 
concentration of .124. percent. Later at the haapi~, 
a blood test determined Turpin's blood-alcohol 
concentration .. to b~ .16 ,percent. Turpin was 19 
years old. Fosnaugh· was 20 years old. 
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Petitioner was· charged With violating section 
25658(c), purchasing alcohol for someone under 21 
years old who consumes it and "thereby 
proximately causes great bodily injury or death to 
himself, herself, or any other persou." The People 
moved in limine ID exclude evidence that petitioner 
was unaware Turpin was not yet 21 years of age. 
Petitioner opposed the motion and made an offer of 
proof that he was ignorant of Turpin's age. 
Specifically, petitioner alleged that a few weeks 
before the accident, he was with several coworkers 
drinking beer in front of a local **909 market after 
work when a police officer arrived and confronted 
Turpin, who was holding a beer. Petitioner alleged 
be heard Turpin tell the officer he was 22 years old. 
Jn addition, petitioner alleged that, although he was 
Turpin's supervisor, he 'did not process Turpin's 
employment application· (which did not, in any 
event, have a space for the applicant's age), and 
Turpin's employment file did not have a photocopy 
of his driver's license. 

The trial court granted the People's motion, ruling 
that section 25658(c) was a strict liability offense 
and ignorance of Turpin's age was not a defense. 
Petitioner then submitted the case on the police 
report silbj ect to a reservation of the right t.o 
challenge on appeal the correctness of the ttial 
court's evidentiary ruling. The trial court found 
petitioner guilty as charged. The court sentenced 
him to six months in jail, with sentence suspended 
and probation granted on conditions including 
service of 60 days in jail. 

DISCUSSION 
A. Background 

The regulation of alcoholic beverages in this 
country has taken a long and twisting path (see U.S. 
Const., .18th Amend. [prohibiting "the manufacture, 
sale, or transportation of intoxicating liquors" 
within the U.S.J; id., 21 st Amend. [repealing the 
18th Amend.] ), but regulation has now devolved to 
the states, who "enjoy broad power under § 2 of the · 
Twenty-first Amendment to regulate the 
importation and use of intoxicating liquor· within 
their borders." (Capital Cities Cable, Inc. v. Crisp 
(1984) 467 U.S. 691, 712, 104 S.Ct. 2694, 81 

L.Ed.2d 580.) One active area of California's 
regulation of alcoholic beverages concerns 
underage drinkers. No citation to authority is 
necessary to establish that automobile accidents by 
underage drinkers lead to the injuries *261 and 
deaths of thousands of people in this Colllltry every 
year. Nevertheless, the statistics are sobering. "In 
2002, 24% of drivers ages 15 to 20 who died in 
motor vehicle crashes had been drinking · alcohol." 
(http://www.cdc.gov/ncipc/factsheets/drving.htm [as 
of Aug. 23, 2004].) "Analysis of data from 
1991-1997 found that, consistently, more than one 
in three teens reported they had ridden with a driver 
who had been drinlcing alcohol in the ·past month. 
One in six reported having driven after drinking 
alcohol within the same one-month time period." 
(http:// www.cdc.gov/ncipc/factsheets/teenmvh.htm 
***649 [as of Aug. 23, 2004].) "In 2002, 25 
percent of 16-20-year-old passenger vehicle drivers 
fatally injured in crashes had high blood alcohol 
concentrations (0.08 percent or more). Teenage 
drivers with BACs in the· 0.05-0.08 percent range 
are far more likely than sober teenage drivers to be 
killed in single-vehicle crashes-17 times more 
likely for males, 7 times inore likely for females. At 
BACs of 0.08-0.10, risks are even higher, 52 times 
for males, 15 times for females." (http:// 
www.hwysafety.org/safety%5F 
facts%20qanda/underage.htm [as of Aug. 23, 
2004].) 

Given ·these facts, that our laws shield young 
people from the dangers of excess alcohol 
conswnption is no surprise. Our state Constitution 
establishes the legal drinking age at 21, three years 
past the age of!egal majority (see, e.g., Cal. Const., 
art. II, § 2 [must be at least 18 years old to vote]; 
Fam.Code, § 6500 [a "minor" is one under 18 years 
old); Prob.Code, § 3901, subd. (a) ["adult" defined 
as one °'who has attained the age of 1 S years"] ), 
both for purchases and personal consumption at 
on-sale premises. (Cal. Const., art XX, § 22.) The 
"likely purpose" of this constitutional provision "is 
to protect such persons from exposure to the 
'hannful influences' associated with the 
consumption of such beverages." (Provigo Corp. v. 
Alcoholic Beverage Control Appeals Bd. (1994) 7 
Cal.4th 561, 567, 28 Cal.Rptr.2d 638, 869 P.2d 
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1163.) 

The Legislature has implemented thii: constitutional 
mandate in a number of .ways. For example,· section 
25658, mbdi.vision . .(~) (§ 25658(a)) makes it a 
misdemeanor to sell or :fumish. -an e.lcoholic 
beverage to any person tlllder the age of 21 years. 
Section 25658, rubdivision (b) makes it a 
misdemeanor for an underage person to buy alcohol 
or consum.e an alcoholic beverage in any on-sale 
premises. Under a new law enaqted in 2003, a 
parent who permits his or her minor child to drink 
an intoxicating beverage can uiider **910 some 
circumstances be guilty of a misdemeanor. (§ 
25658.2.) [FN3) 

...... ,_ 
•• 1 .... :. 

. · .,.re 

FN3. Section 25658.2 provides: "(a) A 
pa.rent or legal guardian who lmowingly 
permits his or her child, or a person in the 
company of the child, or both, who a.re 
under the age of 18 years, to consume an 
alcoholic beverage or use a controlled 
Substance at the home of the parent or 
legal guardian is guilty of [a) misdemeanor 
if all of the following occur: 
"(l) As the result of the conirumption of an 
alcoholic· beverage or use of a controlled 
substance at the home of the parent or 
legal guardian, the child or other underage 
person has a blood-alcohol concentration 
of 0.05 percent or greater,, as measured by 
a chemical test, or is under the influence of 
a controlled substance. 
"(2) The pa.rent knowingly permits that 
child or other underage person, after 
leaving the parent's or legal guardian'~ 
home, to drive a vehicle. 
"(3) That child or underage person . is 
found to have caused a traffic collision 
while driving the vehicle." 

"262 Of course,. an underage person creates. a 
potentially dea,dly ·Situation when he or she drives 
after imbibing, Add,ressing that situe.tioI),. . the 
Legislature has provided penalties for persons under 
the age of 21 who drive with a blood-alcohol 
concentration much less than that prohibited for 
persons over 21 years. old. For . example, the 

Legisle.ture has enacted what bas· been termed a 
"zero tolerance" law (Coniglio v. Department of 
Motor Vehicles (1995) 39 Cal.App.4tb 666, 673, 46 
Cal.Rptr.2d 123), making it unlawful for a person 
tlllder 21 years old to operate a motor vehicle with 
as little as a 0.01 percent blood-alcohol 
concentration as measured by a preliminary e.lcohol 
scre~g device (Veh.Code, §§ 23136, 13390). 
Violation of this \aw carries civil pene.lties .. An 
underage person ***6.50 who dtjves with a 0.05 
percent blood-alcohol concentration is subject to a 
one-year loss of driving privileges as well as other 
administrative liabilities (id., §§ 23140, 13202.5, 
subds. (a) & (d)(4), 13352.6; see also id., § 23224 
[possession of. alcoholic beverages by an underage 
driver].) A driver 21 yea.rs old or older, by contrast, 
is not subject to criminal penalties until his or her 
blood-alcohol concentration rises to 0.08 percent or 
more. (Id . ._§ 23152, subd. (b).) Irrespective of bis 
or her blood-alcohol concentration, of course, a 
person. of any age is subject to crimine.l penalties if 
he or she drives . while. "under the influence of any 
alcoholic beverage." (Id., § 23152, mbd.. (a).) 

Specifically addressing the circumstance where an 
individual ptirch:ases e.lcohol for an underage 
person, section 25658(0) makes such purchase 
punishable where the underage person, as a 
consequence of consuming the e.lcohol, causes great 
bodily injury or death to anyone. Though just a 
misdemeanor, the offense is punishable by 
imprisonment in .a county jail for a minimwn of six 
months, by a fine of up te> $1,000, or both. (§ 
25658, subd. (e)(3).) 

Section 25658(c) does not explicitly require that 
the offender have knowledge, intent, or some other 
mental state when: purchasing the e.lcoholic 
beverage,. and thiB lacuna forms the basis of the 
present dispute. The question is whether we should 
construe the statute to ·require. some mental. state as 
a necessary element . of . th.e crime. Preliminary to 
that question . is a determination .of what actp the 
section prohibits, for. if petitioner's actions did. not 
violate section 25.658~c), bis knowledge or _mental 
state would be irrelevant. 

.. 
"263 B. What Acts Does Section 2565~(c) 
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Prohibit? 

[1)[2][3] To determine the meaning of section 
· 25658(c), we look to the intent of the Legislature in 
enacting the law, "being careful to give the statute's 
words their plain, commonsense mee.ning. 
[Citation.] If the language of the statute is not 
ambiguous, the plain meaning controls and resort to 
extrinsic sources to determine the Legislature's 
inient is unnecessary." (Kavanaugh v. West Sonoma 
County Union High School Dist. (2003) 29 Cal.4th 
911, 919, 129 Cal.Rptr.2d 811, 62 P.3d 54.) 
Additionally, we must interpret section 25658(c) in 
context with the entire statute and the· statutory 
scheme. (Renee J v. Superior Court (2001) 26 
Cal.4th 735, 743, 110 Cal.Rptr.2d 828, 28 P.3d 
876.) 

[4) Section 25658(c) provides in full: "Any person 
who violates subdivision (a) by purchasing an 
alcoholic beverage for a person under the age of 21 
years nnd the person under the age of 21 years . 
thereafter consumes the alcohol and thereby 
proximately causes great bodily injury or death to 
himself, "*911 herself, or any other person, is guilty 
of a misdemeanor." Subdivision (a), in tum, states 
that "every person who sells, fumishes, gives, or 
causes to be sold, furnished, or given away, any 
alcoholic beverage to any person under the age of 
21 years is guilty of a misdemeanor." Consequently, 
subdivision (c) prohibits the· selling, furnishing. or 
giving away of alcohol to an underage person, but 
only in . the circumstance therein specified, namely, 
by "purchasing" such beverage "for" an underage 
person. Only persons who (1) furnish or give away 
alcoholic beverages, (2) by purchasing such 
beverages, (3) for an underage person can be guilty 
of violating section 25658(c). 

Section 25658(c) plainly embraces ·the situation in 
which an underage person, loitering in front of a 
liquor store, asks an approaching adult to buy 
alcoholic beverages for him or her, commonly 
known as the "shoulder tap" situation (see '"""'651 
Yu v. Alcoholic Bev. etc. Appeals Bd. (1992) 3 
Cal.App.4th 286, 293, 4 Cal.Rptr.2d 280 
[describing how "minors tap adults on the shoulder" 
as they enter a market and· "get them to buy liquor 

for the minors"] ) or, more colloquially, "shoulder 
tapping" (http:// www.urbandictionary.com/ de:fine. 
php?term=shoulder+!apping [as of Aug. 23, 2004] 
). In ruch situatioDS, that the buyer "pu1·chas [ed ) 
an alcoholic. beverage for a person under the age of 
21 years" (italics added) in violation of section 
25658(c) is not open to doubt. Used in this sense, 
the statutory phrase "purchas[e] ... for" means the 
offender must stand in the shoes of the underage 
person and act as a buyer by proxy; the word "for" 
in this case means "in place ·af." (Webster's 3d New 
Intemat. Diet. (2002) p. 886, col. 2 [giving 
example of definition Sa: "go· to the store [forl. 
me"].) 

"264 That the Legislature's attention was focused 
on the phenomenon of shoulder tapping when it 
enacted section 25658(c) is ·clear from the 
legislative history. (Jn re J W (2002) 29 Cal.4th 
200, 211, 126 Cal.Rptr.2d 897, 57 P.3d 363 ["To 
determine the purpose of legislation, a court may 
consult contemporary legislative committee 
analyses of that legislation, which are subject to 
judicial notice"].) Subdivision (c) of section 25658 
began as Assembly Bill No.2029 (1997-1998 Reg. 
Sess.), introduced by Assemblyman Keeley on 
February 18, 1998. When the bill was .introduced in 
the Assembly Committee on Public Safety on April 
14, 1998, the authors comments were incorporated 
into the bill's analysis: " 'Last July, a tragedy 
occurred in the district I represent which brought to 
my attention the high level of access that minors 
have to alcohol. Three minors died in a drunk 
driving accident, in which the driver, a minor, had 
consumed alcohol that was purchased for him by an 
adult. The adult served 30 days in a county jail and 
the driver of the car is serving an eight-year 
sentence in state prison. ['iD According to the 
United Way, nationwide, 62% of 12th graders have 
been drunk. In Santa Cruz County alone, 95% of 
11th graders say that they could easily obtain 
alcohol if they wanted to. One of the top ways in 
which minors gain access to alcohol is by 'shoulde1· 
tapping,' or asking an adult, often in front of a 
liquor store, to purchase alcohol for a millor. ['i[] 
Adults who do this ·must be held 1·esprmsible for 
their actiollS. The intention of [Assembly Bill No.) 

· 2029 is to provide an effective deterrent to adults 
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who are irresponsible enough to buy alcohol for 
minors.' " (Assem. Com. on Public Safety, 
Analysis of Assen:1. Bill No.2029 (1997.1998 Reg. 
Seas.) Apr. 14, 1998, italics added.) The 
Superintendent of the San Lorenzo 'Unified .. School 
District provided a similar argument in support of 
the. bill. (Ibid.) Assemblyman Keeley's statement 
was later included in the state Senate's bill analysis. 
(Sen. Com. on Public Safety,· Analysis of.Assem. 
Bill No. 1204 (1997-1998 Reg. Seas.) June 23, 
1998.) [FN4] No contrary statements of intent 
appear in any of the legislative history of these bills. 

FN4. By this' time, Assembly Bill No.2029 
had been incorporated into Assembly Bill 
No. 1204 for technical procedural reasons. 

'Whether · the statute is limited to the shoulder tap 
situation or embraces ·other circumstances is a more 
difficult -_.question. The archetypal shoulder tap 
scenario involves strangers, a request from an 
underage person, a business establishment that sells 
alcohol, and no intent on. the buyer's pa.rt to """912 
she.re.in drinking the purchased .beverage. But does 
the statute apply when, for example; a parent, 
w,ithout solicitation, goes to a grocery store and 
buys: ***652 beer for her underage son? In that 
hypothetical situation, as apparently in the instant 
case, no actual request to purchase the alcohol is 
made. Or does the statute apply when an adult 

. attending li ·baseball game announces he is ·going to 
the concession stand and at the request of an 
underage friend brings him bllck a. beer?· Although 
that situation involves a request to purchllBe, the 
"265 participants (as in this case) ere not strangers. 
Further, does section 25658(c) apply if an adult 
purchases beer for himself cbuf..days later' gives .one 
to an underage guest? In that case, ·no intent .to 
purchase for a third party exists at the time of sale, 
but the purchaser later .. provides the alcohol to an 
underage person. Finally,. does ·the statute apply to 
the social party host who purchases alcoholic 
beverages generally for ·a ·party but not for' any · 
particular guest? ·In that situation, the host certainly 
purchased the beverages for the party, [FN5] but 
did be do so for a particular underage guest? 

.FNS. In fact, party guest Szalay purchased 

. some of the beer, nrui petitioner's wife 
purchased the remainder, at petitioner's 
request. Presumably petitioner's culpability 
as a purchaser of intoxicating beverages 
flows from his status as an . aider and 
abettor, an issue we need not decide here 
inasmuch as he essentially entered a "slow 
plea" of. guilty by submitting the case on 
th,e police report. 

[SJ In resolving the meaning of section 25658(c), 
we must be careful not to add requirements to those 
already supplied by the Legislature. (Robert F. 
Kennedy Medical Center v. Be/she (1996) 13 
Cal.4th 748, 756, 55 Cal.Rptr.2d 107, 919 P.2d 
721.) "Where the words of the stntute. are clear, .we 
may not add to or alter them ' to accomplish a 
purpose that does ' not appear on the face of the 
stntute or from its legislative history." ·(Burden v. 
Snowden (1992) 2 Cal.4th 556, 562, 7· Cal.Rptr.2d 
531, 828 P.2d 672.) Here, although the Legislature 
was focused on the shoulder tap sceiiario, the 
language of section 25658(c) is not so limited. 
Section 25658(c) imposes no requirement that the 
underage person make a request to a proxy to buy 
alcohol, nor that the two principal actors be 
unknown.- to each other. Nor is there a statutory 
requirement that the underage person wait outside 
the. place of sale or that the buyer have no intention 
to she.re the beverage. The statute requires only that 
the offender "purohas[e]". an alcoholic beverage 
"for" an underage person. That event ·Can occur in a 
variety of settings. In short, section 25658(c) 
embraces more than merely shoulder tapping. 

Nevertheless, some limits are apparent when we 
consider section 25658(c) together with section 
25658(a). (See Renee J. v. Superior Court, supra, 
26 Cal.4th at p. 743, 110 Cal.Rptr.2d 828, 28 P.3d 
876.) As indicated, subdivision (a) of section 25658 
sweeps more broadly than does subdivision. (c), 
criminal.iiing the selling, .furnishing, or giving . of 
alcoholic· beverages "to any person under the age of 
21" (italics added), whereas subdivision. (c) 
criminalizes the violation of subdivision (a} '·'by 
purchasing an alcoholic beverage /or a person under 
the age of 21 years" (italics added):· Viewing 
together these two subdivisions of the -same statute, 
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it is apparent ·the acts prohibited by subdivision (c) 
involve a subset of the universe of possible 
situations ·in which one might violate subdivision 
(a). The Legislature's use of the phrase "purchas[e) 
... for" delineates a smaller group of prohibited 
actions ·by identifying specific goal-directed 
behavior by the purchaser of alcoholic beverages, 
involving an identified and partictilar *266 
underage person. In other words, to violate section 
25658(c), one must not only furnish alcohol to an 
underage ·person, one must purchase the ·alcohol .for 
that person. 

***653 Although section 25658(a) clearly 
embraces · the social party host (because such 
persons funiish or give away Eilcobolic beverages to 
their guests), the generalized actions of the typical 
social party host, providing libations for his or her 
guests, do noi rim afoul of .. the more specific section 
25658( c) because, as a general matter, such· hosts 
cannot<-be said to' :have purchased alcohol "for" any 
particular: guest: [FN6] Although a social host 
could· be said **913 to have purchased alcoholic 
beverages for every one of-his ·ur her guests, such an 
interpretation wotild be "unreasc!lllable, as in ·that 
case, "purchase for" would mean · the same as 
"furnish to," blurring 'the distinction between the 
two subdivisions. AB used· in section 25658(c); the· 
tenn "for" is "used as a function word to indicate 
the person .... that something is to be delivered to." 
(Webster's 3d New Intemat. Diet., supra, p. 886, 
col. 2 [giving example of defiriition 3d: "any letters 
[for) me").) 

FN6. We thus disagree with the People's 
position, stated at oral atgument, 'that to 
erisure one does not vio1ate section 
25658(c), a social host caii simply choose 
not to serve alcoholic beverages. 

In light of the plain meaning of the statutory 
language, we conclude section 2565 8( c) ·applies to 
any sitUation in which ·an indiv.idual purchases 
alcoholic beverages for an underage person. This 
includes, but ·is ncit -limited to, the buyer-by-proxy 
end shoulder tap scenarios. We now · consider 
whether section 25658(c), BO interpreted, requires 
proof of some mental state such as knowledge of 

age. 

C. Knowledge·of Age 

I. Section. 25658(a) 

[6) Because section 25658(c) describes a subset of 
actions prohibited by section 25658(a), [FN7] if 
subdivision (a) requires the People to prove a 
violator la:iew the age· of the person to whom 
alcohol was furnished, ·such proof would iilso be 
required to show a violation of subdivision (c). 
Conversely, if subdivision (a) is a strict liability 
offense, lac!Cing any knowledge requirement, . that 
fact would weigh heavily in our detennination 
whether subdivision (c) requires proof of 
!01owledge. We thus consider whether section 
25658(a) requires such proof. We ·conch.ide it· does 
not. 

. FN7.: Of course, subdivision (c) has the 
additional ·requirement that the · underage 
person actually consume the alcohol "and 
thereby- proximately causes great bodily 
injury or. death to him.self, herself, or any 
other person." Strictly spealdng, then, 
subdivision ·(c) is not a lesser included 
offens6 of'subdivision (a) .. 

[7) "267 For ·criminal liability to attach to ·an 
action, the standatd rule is ·that "there must exist a 
union, or joint operation - of act and iritent, or. 
criminal negligence." (Pen.Code, · § 20.) "[T]he 
requirement ·that, for a criminal conviction, the 
prosecution · prove some form of guilty intent, 
knowl6dge, or criminal" ·negligence is of such long 
standing and so · funclariletital · to our criminal law 
that penal statutes wfil. ,often be construed to contain 
such an element despite their failure expressly to 
state it. 'Generally, " '[t]be existence of a· mens rea 
is the rule of, rather than the exception to, · the 
principles of ·' Anglo-American criminal 
jurisprudence.' ... " [Citation.] In other words, there 
must be a union of ·act· ·and wrongful intent, or 
criminal negligence:· [Citations.] ·11so basic is this 
requirement that it is .an··invariable element of every 
crime unless excluded expressly or by necessary 
implication." ' " (In re Jorge M. (2000) 23 Cal.4th 
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866, 872, 98 Cal.Rptr.2d 466, 4 P .3d 297 (Jorge M. 
); see I Wilkin & Epstein, Cal.Criminal Law (3d 
ed. 2000) Elements, § 1, pp. 198-199.) 

The prevailing trend in the Jaw is against imposing 
criminal liability without "*"654 proof of some 
mental state where the statute does not evidence the 
Legislature's intent to impose strict liability. ( 
People v. Simon (1995) 9 Cal.4th 493, 521, 37 
Cal.Rptr.2d 278, 886 P.2d 1271; Liparola v. 
United States (1985) 471 U.S. 419, 426, 105 S.Ct. 
2084, 85 L.Ed.2d 434 [extension of strict liability 
crimes disfavored]; see 1 Wilkin & Epstein, 
Cal.Criminal Law, supra, Elements, § 18, p. 223 
[examples given of strict liability crimes are not 
"indicative of a trend. Indeed, the opposite appears 

. to be true"].) 

·- ·-
[BJ '$qually well recognized, however, is that for 
certain types of penal laws, often referred to as 
public, welfare offenses, the Legislature does not 
intend .that any proof of scienter or wrongful intent 
be · necessary for conviction. 'Sucb offenses 
generally are based upon the violation of starutes 
which are purely regulatory in nature and involve 
widespread injury to the public. [Citation.) "Under 
many,. statutes enacted for the protection of the 
public health and safety, e.g., traffic and food and 
drug regulations, criminal sanctions are relied upon 
even if there is no wrongful intent. These offenses 
usually involve light penalties and no moral 
obloquy or damage to reputation. Although criminal 
sanctions are relied upon, the primary purpose of 
the statutes is regulation rather than "*914 
punishment or correction. The offenses are not 
crimes in the orthodox sense, and wrongful intent is 
not required in the interest of enforcement." ' " ( 
Jorge M., supra, 23 Cal.4th at p. 872, 98 
Cal.Rptr.2d 466, 4 P .3d 297.) [FN8] *268 
Alcohol-related offenses, such as driving with a 
prohibited blood-alcohol concentration (Ostrow v. 
Municipal Cow·t (1983) 149 Cal.App.3d 668, 197 
Cal.Rptr. 40) and employment qf a minor at an 
establishment selling alcoholic beverages (Kirby v. 
Alcoholic Bev. etc. "App. Bd. (! 968) 267 
Cal.App.2d 895, 73 Cal.Rptr. 352), have been 
found to constitute such public welfare offenses. 

FNS, Examples of public welfare offenses 
for which criminal liability attaches in the 
absence of any mens rea include 
improperly labeling and storing hazardous 
waste (Health & Saf.Code, § 25190; see 
People v. Matthews '(1992) 7 Cal.App.4th 
1052, 1057-1058, 9 Cal.R.ptr.2d 348), sale 
of mislabeled motor oil (Bus. & 
Prof.Code, § 13480; People v. Travers 
(1975) 52 Cal.App.3d 111, 124 Cal.Rptr. 
728), sale of food containinated with fecal 
matter (People v. Schwartz (1937) 70 P.2d 
1017, 28 Cal.App.2d Supp. 775), sale of 
shortweigbted food (Jn re Marley ( 1946) 
29 Cal.2d 525, 175 P .2d 832), and use of 
an unlicensed poison (Aantex Pest Control 
Co . . v. Structural Pest Control Bd. (1980) 
108 Cal.App.3d 696, 166 Cal.Rptr. 763). 

[9] We found in Jorge M., supra, 23 Cal.4th 866, 
98 Cal.Rptr.2d 466, 4 P.3d 297, a "useful" 
analytical framework "where the legislative intent is 
not readily discerned from the text [of the law] 
itself." (Id. at p. 873, 98 Cal.Rptr .2d 466, 4 P .3d 
297 .) We there ei..-plained that "courts have 
commonly taken into account ... :(!) the legislative 
history and context; (2) any general provision on 
men.s rea or strict liability crimes; (3) the severity 
of the punishment provided for the crime ('Other 
things .being equal, the greater the possible 
punishment, the more likely some fault is required'); 
( 4) the seriouBOess of hann to the public that may 
be expected to follow from the forbidden conduct; 
(5) the defendant's opportunity to ascertain the true 
facts ('The harder to find out the truth, the more 
likely the legislature meant to require fault in not 
!mowing'); (6) the difficulty prosecutors would 
have in proving a mental state for the crime ('The 
greater the difficulty, the more lilcely it is that the 
legislature intended to relieve the prosecution of 
that burden so that the law could be effectively 
enforced'); [and] (7) the number of prosecutions to 
be expected under the statute (''I'be ·fewer the 
expected prosecutions, "*"655 the more likely the 
legislature meant to require the prosecuting officials 
to go into the issue of fault')." (Ibid.) 

We need not address all of the Jorge M. factors 
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becaUBe section 25658(a) falls easily into the 
category of crimes courts historically have 
determined to be public welfare offenses for which 
proof of knowledge or criminal intent is 
unnecesslll)1• First, the statute does not expressly 
require a mental state. More to the point, the statute 
is closely akin to those public welfare offenses that 
" 'are purely regulatory in nature and involve 
widespread injury to the public.' " (Jorge M., supra, 
23 Cal.4th at p. 872, 98 Cal.Rptr.2d 466, 4 P .3d 
297.) Like those offenses, section 25658(a) is more 
regulatory than penal, addressed more to the public 
welfare than to the individual punishment of the 
tranagressor. As one court has opined when 
addressing the purpose of section 25658: "[I)t mny 
be assumed thnt the provisions prohibiting certalli 
transactions with minors are designed to protect 
them from harmful influences." (Lacabanne 
Properties, Inc. v. Dept. Alcoholic Bev. Control 
(1968) 261 Cal.App.2d 181, I 88, 67 Cal.Rptr. 734; 
accord, Provigo Corp. v. Alcoholic Beverage 
Cont1·ol Appeals Bd., supra, 7 Cal.4th at p. 567, 28 
Cal.Rptr.2d 638, 869 P.2d 1163.) 

"269 The statute's goal of avoiding a broader 
societal harm rather than imposing individual 
punishment is illustrated by the light penalties 
prescribed for its violation. Violation of section 
25658(a) imposes a $250 fine, between 24 and 32 
hours of community service, or a combination 
thereof. (§ 25658, subd. (e)(l),) For a first offense 
involving a minor and not simply an underage 
person, the penalty is a $1,000 fine and at least 24 
hours of community service. (Id., subd. (e)(2).) No 
violation of section 25658(a) results in 
incarceration of any length. Thus, as for other 
public welfare· offenses, section 25658(a) " ' 
"involve[s] light penalties and no moral obloquy or 
damage to reputation. Although criminal sanctions 
are relied upon, the primary purpose of the statutes 
is regulation rather than punishment or correction." ' 
" "*915(Jorge M .. sup1·a, 23 Cal.4th at p. 872, 98 
Cal.Rptr.2d 466, 4 P.3d 297.) The light penalties 
for violating section 25658 (a) strongly suggest the 
Legislature has dispensed with any requirement that 
the People prove knowledge or some other criminal 
hi tent 

[JO] Petitioner argues section 25658(a) mllllt be 
interpreted to require ]mow ledge of age despite any 
explicit statutory requirement, citing Brockett v. 

.Kitchen Boyd Motor Co. (1972) 24 Cal.App.3d 87, 
100 Cal.Rptr. 752. Brockett concerned civil, not 
criminal, liability. In passing, it stated about section 
25658(a): "If one wilfully disobeys the law and 
knowingly furnishes liquor to a minor with 
knowledge that the minor is going to drive a vehicle 
on the public highways, as alleged in this case, he 
mllllt face the consequences." (Brockett, ·supra, at 
p. 93, 100 Cal.Rptr. 752, italics added.) Not 
addressed in Brockett is whether one must face the 
same consequences absent such intent or 
knowledge. Ail opinion, of course, is not authority 
for propositions not considered. (Flannel)' v. 
Prentice (2001) 26 Cal.4th 572, 581, 1 JO 
Cal.Rptr.2d 809, 28 P.3d 860.) In any event, 
Brockett relied extensively on Vesely v. Sager 
(1971) 5 Cal.3d 153, 95 Cal.Rptr. 623, 486 P.2d 
151, which subsequently was statutorily overruled.. 
(See BUB. & Prof.Code, § 25602, subd. (c); 
Civ.Code, § 1714, subd. (b).) 

More on point is Provigo Corp. v. Alcoholic 
Beverage Control Appeals Bd., sup1·a, 7 Cal.4th at 
page 569, 28 Cal.Rptr.2d 638, 869 P.2d 1163, 
where this court held as to seller-licensees that "the 
laws against sales to minors [citing Cal. Const., art. 
XX, § 22; Bus. & Prof.Code, § 25658(a) ) can be 
violated despite the sener's (or its """656 agents') 
lnck of knowledge of the purchaser's minority." 
Provigo, then, at least suggests section 25658(a) 
also does not require proof of lmowledge or intent 
by other persons who provide alcohol to underage 
persons. We conclude that to obtain a conviction 
under section 25658(a), the People need not prove 
the offender knew the person to whom he or she 
furnished, sold or gave an alcoholic beverage was in 
fact not yet 21 years old. 

"270 2. Section. 25658(c) 

[ 11] Whether subdivision ( c) of section 2565 8 
dispenses with a proof of lmowledge requirement is 
a more complex question, Unlike with subdivision 
(a), three factors mentioned in Jorge M .. supm, 23 
Cal.4th at page 873, 98 .Cal.Rptr.2d 466, 4 P.3d 297 
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-the legislative history and context of the statute, 
the severity of the punishment, and the seriousness 
of the harm to the public-have substantial 
application in the analysis for subdivision (c). 
Nevertheless, we similarly conclude the People 
need not prove knowledge or intent to establish a 
violation of subdivision (c). 

First and foremost, the legislative history of section 
25658(c) strongly suggests the Legislature intended 
to impose guilt without .a showing the offender 
knew the age of the person for whom alcohol was 
purchased. As discussed, ante, section 25658(c) 
was 811 amendment to the existing statute, 
responding to an incident in Santa Cruz County in 
which someone over 21 yeE!Is old purchased 
alcoholic beverages for an underage· person who 
thereafter became intoxicated and crashed his car, 
killing '.'.three minors. As originally · prciposed, 
Assemlj)y Bill No.2029 would have proscribed 
"fumisQ.ling]" an alcoholic beverage to a "mi.nor" if 
the mi.nor then caused death or great bodily injury. 
This original version of the bill made the new crime 
punishable as either a felony or a misdemeanor, 
cci=oajy called a wobbler. (Assem. Bill No.2029 
(1997-1998 Reg. Sess.) as introduced Feb. 18, 
1998.) )'he bill was amended in the Assembly to 
substitu.te the phrase "purchasing ... for" in the place 
of "furiiishing ... to." The amendment also deleted 
reference to a "minor" and rep! aced it with "a 
person under the age of 21 years." That the crime 
could be a felony punishable in state prison 
remained unchllllged. (Assem. Amend. to Assem. 
Bill No.2029 (1997-1998 Reg. Sess.) Mar. 26, 
1998.) ' 

The bill was then referred to the Assembly 
Committee on Public' Safety. Co=ents to the bill 
include this telling one: "This bill requires little or· 
no imenl on the part of the purchaser of alcohol for 
underage persons. There is no requirement that 
GB! [great bodily injury) or death be foreseeable to 
the "*916 purchaser, other than the general 
knowledge that alcohol can sometimes lead to 
dangerous situations. As is stated above, a 
co=ercial vendor is only found civilly liable and 
guilty of a misdemeanor if he or she sells to an 
obviously intoxicated minor. ['llJ Should this bill 

be amended 10 provide that the purchaser must 
know, or reasonably should have known, that GB! 
was a likely result of the purchase of the alcohol for 
the underage person? " (Assem. Com. on Public· 
Safety, Analysis of Amend. to Asseni. Bill 
No.2029 (1997-1998 Reg. Seas.) Apr. 14, 1998, 
italics added, underscoring in original.) 

*271 Before the full Assembly a week later, 
. Assembly Bill No.2029 Was· again amended. 
Proposed section 25658(c) was then to read in 
pertinent part: "Any person who violates 
subdivision (a) by purchasing an alcoholic beverage 
for a person under the age of 21 years and the 
person under the age of 21 years thereafter 
constunes the alcohol and thereby proximately 
causes great bodily· injury to himself, herself, 
""*657 or any other person is guilty of a public 
offense punishable by imprisonment in a county jail 
not to exceed one year or in state prison. In order · 
to be punishable by imprisonment in the state 
prison pursuant to this subdivision: ['ID (1) The 

· purchaser shall have known or re~onably should 
have known that the person for whom he or she was 
purchasing was under the age of 21 years .... " 
(Assem. Amend. to Assem. Bill No.2029 
(1997-1998 Reg. Sess.) Apr. 21, 1998, italics 
added.) 

As the Legislative Counsel's Digest for this 
proposed amendment explained, "[t)he . bill would 
require that to b.e punishable as a felony the 
purchaser must have known or reasonably should 
have known that the person for whom he or she was 
purchasing was under the age of 21 yea.rs .... " 
(Legis. Counsel's Dig., Assem. Bill No.2029 
(1997-1998 Reg. Sess.) Apr. 21, 1998.) 

The substance of Assembly Bill No.2029 was then 
added to Assembly Bill No. 1204, then before the 
state Senate. (Sen. Amend. to Assem. Bill No. 
1204 (1997-1998 Reg. Seas.) June 3, 1998.) In the 
Senate Committee on Public Safety, a question was 
raised concerning the foreseeability of the injury 
caused by the underage drinker. "As the opposition 
notes, this provision would provide a potential 
prison sentence for Elll act not directly caused by the 
person. A 21 year old college student who gives a 
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20 ·year old friend a beer could be subject to an 
increased miademeaiicir penalty if that 20 year oli:l 
friend were to trip down a flight of stairs after 
drinking the beer and break!I his/her e.ml." (Sen. 
Com. on Public Safety, Analysis cif Amend. to 
Assein. Bill No. 1204 (1997"1998 Reg. Seas.) June 
3, 1998.) "SHOULD WE PUNISH ONE PERSON 
FOR TIIE ~ORESEBABLE SUBS;EQUEN'.f 
BEHAVIOR OF ANO'l'HER BECAUSE THE 
FlRsT PERSON COMMITTED AN OFFENSE?" ( 
Ibid.) . 

Although a · concern was raised in the Semite 
comniittee about the foreseeability of the irijwy, no 
queStion was ·filied about the felony provision or· its 
reqwremeri"f that the offender 101(1\11 or Should "have 
known the age · of the person for whom · h~ was 
buyfug alcohol. Nevertheless, Assembly Bill No. 
1204 was ·thereafter. ameniied to cfe.!ete the felony 
option together with its interit requirement; JeaVing 
section 25658(c) ·e.s a· militiemeanor provisfon only, 
with no explicit iritent requirement. (Sen. Amend .. 
to Alisem. Bill"" *272 No. 1204 (1997~1998 Reg; 
Sess.) June 30, '1998.) It wa.li this verEiioil that was 
eventually passed, enrolled, sent ·to the Governor, 
and signed into law. [FN9] 

FN9. As the Court of Appeal explained: 
"The substance of. [Assembly Bill No.] 
1204 WEIS then incorporated into a related 
bill proceeding through the Seriate, ·[Senate 
Bill No.] 1696, to en8ure that its provisions· 
would riot be super[s]eded if both bills 
were· enacted and "[Senate Bill No;]" 1696 
wa.s · chaptered · iast. · · (Le~s: Coiii:isel's 
Dig., Sen. Bill No. 1696;· Stats. 1998 
(1997-1998 Reg.'· ·sess.).) ( [Senate Bill] 
1696.) In fact, that is what happened. 
[.ABsemlily Bill No.] _ 1204 was cfiaptered 
on September 14, 1998. [Senate.Bill] 1690 
was chaptered oii · Septemb~ 18, 1998'. 
Section 25658 was amended to include 
silbClivision (c) by Senate Bill· 1"696." · 

·, ,·' ••• • 1 

The Court of Appeal below feiiiioned: "A review 
of this "history shows that tlie Legislature .considered 
incorporating an. eXj:>ress mci'.ltaJ state element ilito 
the . statute when. ·the subdiviSion could be 

prosecuted as a felony. It may be inferred ·that the 
Legislature iritended the miademeanor to· be a strict 
liability statute when it· deleted the felony prciVisicin 
**917 without movirig the requirement of a iipecific 
mental state into the remaini1'g misdemeanor 
portion of subdivision (c)." While this inference 'is 
***658 strong, petitioner contends the appellate 
court's view of the legislative history is simplistic 
because ii fails to view the ·toti11ity of the legislative 
history, which indicates a "legislative concern with 
not cillly the potential offender's ·knowledge: iif the 
drinl~er's· age, but also with his or her subjective 
awareness of the foreseeability of the he.rm caused 
by the drinker. 

As olir recitation of the legislativ·e history 
demonstrates, the Legislature was, at various points, 
concerned bo!h with the possibilify""that· one· cotild 
be convicted ·cif a felony under the new law ·:even 
thciiigh uliaware of the age of the person for' whom 
alcohol was bought and with the possibility the 
purchaser cmild be ccinVicted although· unaware the 
drinker intended ·to become intoiiiiated cir tci · drive. 
But thlit the Legisliituie may fui.ve entertained 
multiple concerns about"the proposeii law "does not 
undermine the obvious inference that m deleting the 
felony option, with its atti:ched intent reqlliremeD\ 
the Legislature intended to leave the new crime a 
miademeanor only' with no intent requirement. 

Interpretation of section 25658(c) as a strict 
liability offense is bolstered by a coDSideration of 
other. statutes addressing related issues, au cif which 
appear iii the same portion of the Business and 
ProfossioDB Code as does section 25658, (See art. 
3 ["Women and Minors;'], ch. 16 ["Regulatory 
Provi.SioDS"], div. ·9 ["Alcoh.oliC ""Beverages"].) For 
example, ·section 25658;2, slibdivi.Sion (a} ·provides: 
"A parent ·or legal guardian who JcnoWingly pemiits 
his of"·her child .. : under the age of 18 yelirs, to 
consume an ii.lc6hcilic beverage ... at the home· ·of 
the p iirent or l egiil . · guili:ilian [ ulider certain 
couilitions] ·is guilty of [a] niiiidefueanor·. 11 (Italics 
addeC..) Siiriila.i:ly, section 2565'7, silbdiVision {li) 
provides: "ID. any place of busiriess where a.1cciholii:. 
beverages are' "'273 sold to be c6n6umed i.ip<in the 
premises, to employ or knowingly permit anyone to 
loiter "iri or'·aboi.it said premises· for the purpose of 
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begging or soliciting any patron or customer of, or 
visitor in, such premises to purchase any alcoholic 
beverages for the one begging or soliciting [is guilty 
of a misdemeanor]." (Italics e.dded.) Finally, 
section 25659.5, subdivision (d) provides: "Any 
purchaser of keg beer who kno'Wingly provides false 
information as required by subdivision (a) is guilty 
of a misdemeanor." (Italics added.) 

[12] Because the wording of these statutes shows 
the Legislature if it wishes knows how to express its 
intent that lmowledge be an element of an offense, 
the absence of such a requirement in section 
25 65 8( c) indicates it intended no such requirement. 
(People v. Murphy (2001) 25 Cal.4th 136, 159, 105 
Cal.Rptr.2d 387, 19 P.3d 1129.) "It is a settled rule 
of statutory construction that where a statute, with 
ref~rence,)o one subject contains a given provision, 
the .. omilision of such provision from a similar 
suitute:;conc=ing a related subject is significant to 
show·that a different legislative intent existed with 
reference to the different statutes." (People v. 
Norwood. (1972) 26 Cal.App.3d 148, 156, 103 
Cal.Rptr. 7 .) ID sum, the legislative history and 
context of section 25658(c) tilts heavily in favor of 
criminal liability without proof of lmowledge or 
intent. 

[ 13] The . second factor we find significant is the 
sevei·ity of the punishment. (Jorge M.. supra, 23 
Cal.4th at p. 873, 98 Cal.Rptr.2d 466, 4 P .3d 297 .) 
The greater the punishment for a particular crime, 
the more lilcely the Legislature intended to require 
the state to prove an offender acted with some 
culpable mental state. "For crimes which impose 
severe punishment, '... the usual presumption that a 
defendant must !mow the facts that make his 
conduct illegal should apply.' (***659Staples v. 
United States [ (1994) ] 511 U.S. [600,]. 619, [114 
S.Ct. 1793, 128 L.Ed.2d 608].)" (People v. Coria 
(1999) 21 Cal.4th 868, 878, 89 Cal.Rptr.2d 650, 
985 P.2d 970.) For example, we reasoned in Jorge· 
M. that the "Legislature's choice of potential felony 
[rather than misdemeanor J punishment , .. reinforces 
the presumption expressed by [Penal Code J section 
20 and suggests that correspondingly strong 
evidence of legislative intent is required to exciude 
mens rea from the offense," (Jorge M., supra, at p. 

880, 98 Cal.Rptr.2d 466, 4 P .3d 297 .) 

Section 25658(c) is pUnishable as a misdemeanor, 
not a felony. In general, punishment '"'918 for a 
misdemeanor cannot exceed confinement in a 
county jail for np to six months, a fine not to exceed 
$1,000, or both. (Pen.Code, § 19.) The maximum 
confinement for a misdemeanor is one year in jnil. ( 
Id., § °19.2.) A violation of section 25658(c), though 
not a folony, provides for a punishment greater than 
that prescribed for the typical misdemeanor because 
a violator "shall be punished by imprisonment in a 
county jail for a minimum term of "274 six months 
not to exceed one year, by a fine not exceediilg one 
thousand· dollars. ($1,000), or by both imprisonment 
and fine."(§ 25658, snbd. (e)(3), italics added.) 

Although the heightened penalty tends to 
distinguish section 2565B(c) from the ordinary 
misdemeanor. and suggests we should imply a 
mental element to this crime, a higher than normal 
penalty does not necessai;ily 'preclude a crime from 
being a public welfare offense;· the severity of the 
punishment is, instead, a factor in the overall 
calculus in determining whether proof of a mental 
element must be implied. Here, the punishment 
falls somewhere in the middle, greater than that 
prescribed for the typical misdemeanor, but less 
than that for the typical wobbler or felony. 

ID addition· to the potential length of possible 
incarceration, petitioner contends the reputational 
injury and personal disgrace be will suffer should 
his conviction for violating section 25658(c) be 
allowed to stand are factors relevant to determining 
the severity of the punishment. We agree. 
Discussing this issue, Justice Traynor opined for 
this court: "Under many statutes enacted for the 
protection of the public health and safety, e.g., 
traffic and food ·and · drug regulations, criminal 
sanctions are relied upon even if there is no 
wrongful iiltent. These offenses usually involve 
light penalties and no moral obloquy or damage to 
reputation. Although criminal sanctions are relied 
upon, the primary purpose of the statutes is 
regulation rather than punishment or correction. 
The offenses are not crimes in the orthodox sense, 
and wrongful ii:itent is not required in the interest of 
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enforcement." (People v. Voge! (1956) 46 Cal.2d 
798, 801, .fn. 2, 299 P.2d 850, italics added (Vogel), 
quoted in. J,o,rge M .. supra, 23· Cal.4th at p. 872, 98 
Cal.Rptr.2d 466, 4 PJd 297.) At issue in Veigel 
was the crmie of bi~y. Justice Traynor further 
explained: "The severe penalty for bigamy [then up 
to 'a $5,000 fine, confinement in county jail, or in 
state prison for up to 10 years], the serious loss of 
reputation conviction elitails, the iilfrequency of the 
offense, and the fact that it has been regarded for 
centuries as a crime involving moral turpitude, 
make it extremely unlikely that the Legisiature 
meant to include the nicirally innocent to make sure 
the guilty did not escape." (Vogel, supra, at p. 804, 
299 P .2d 850, fn. omitted, italics added.) 

More recently, the Court of Appeal addressed the 
question whether the crime of misdemeanor animal 
cruelty. (Pen.Code, § 597( subd. (a)) required a 
showing of either civil or criminlil negligence. · ( 
People v. Speegle (1997) 53 Cal.App.4th 1405, 62 
Cal.Rptr.2d '3 84.) Tue court found the ***660 
reputational irijury as8ociated with the crimfuaJ 
mllitreatment and neglect. of· ailimals to justify the 
higher, criminal negligence · stai:ldnrd. "In our 
society, those who mistreafim.imals are the deserved · 
obJect o'f obloquy, arid their conduct is wrongful of 
iU:eJf and not just as II matter cif legislative 
declaration." (Id. at p. 1415, 62 CalRptr.2d 384.) 

"275 Lilce the bigamllit in Vogel. supra, 46 Col.2d 
798, 299 P.2d · 850, and the defendant who kept, 
neglected, and starved 20'cJ .poodles in People v. 
Speegle, supra, 53 Cal.App.4th· 1405, 62' 
Cal.Rptr.2d 384, a person who purchases alcohol'ic 
beverages for an tinder!!ge person, enabling that 
person to become intoiicated aha to cause "great 
bodily injury ·or def!.fu.," mily expect severe censure 
from the generiil public. That 'dnihk ·drivers, and 
especia'liy underage dnml< drivers, cailse death. iirid 
destruction on our highways is common knowledge, 
and 'anyone contributing to that societal ti:ageiiy 
wotild · sUffer sigiliticiirit repiitatioilal injury . 
considering the heigliteneCI riilseieme&nor peiiiilfy 
together With the societai . condemniliion a violatOi 
of secticiil 25658(c)' would encoimter; we conclude 
the severity ()f the' punishiri~nt weighs in favor of 
requffing some intent eleri:!eilt for sectloti'25658(c)'. ' 

· The third factor we find particularly pertinent is the 
seriousness of the harm or injury "*919' to the 
public. (Jorge M, supra, 23 Cal.4th at p:" 873; 98 
Cal.Rptr.2d 466, 4. P.3d 297.) The more serioiis 
and widespread tbe expected hami · from the 
prohibited conduct, the more. likely the Legislatu're 
intended to create a · public · welfare · offehse for 
which no prciof of knowledge or intent 'is' reqUired. 
We explained the significance of this factor in 
Jorge M: "The AWCA [Assault Weap.Oll!l Control 
Act] iS a remedial · law aimed at protecting the 
public against a highly serious danger to life arid 
safety. The Legisliittire presumably intendecl that 
the law be effectively enforceable, i.e., that its 
enforcement wotild actually result in restricting the' 
.number of assatilt weapons in the handa of criri:iinals 
and the mentally ill. In iriterpreting the Jaw to 
further the legislative intent, .. therefore, we shotild 
strive to avoid any cOns!ruction that . would 
significaiitly undCrmine its · enforceability. This is 
not to suggest this court wotild or ·should· read any 
element out of a criminal statute simply to ease the . 
People~s burden of proof. . But, when a crime's 
statutory definition does not expressly include any 
scienter element, the" fact the Legislature intended 
the law to remedy a serious and widespread public 
safety threat militates against the conclusion it "iilBci 
intended impliedly to include in the definition a 
SCienter element especially burdensome tO p!OVe, II ( 

Id. at'pp. 880-881, 98 CaLRpir.2d 466, 4P.3d 297.) 

The harm that section 25658(c) aims tci avoid is the 
death and great bodily injury of underage drivers, 
their passengers and other collateral· victims. Unlike 
section 25658(a), which criminalizes· the mere 
furnishing, selling or giving of alcohol to an 
underage person, section' 25658(c) iricludes tWo 
additiciilal and significant .. elements: consumption of· 
the beverage and serious injury or death. One may 
fairly conclude the law addresses a. "serious and 
widespread public safety ·threat." (Jorge M., supra, 
23 Cal.4th at p. 881, 98 Ca1.Rptt:2d '466, 4 P.3d 
297.) Implymg an intent ·or'knowl"Cdge requirement 
wotild necessafily underii:iiiie · · the · statute's 
enforceabilitY atid reduce; i!S' · effectiverielis in 
redu'cing the *276' nuniber of deaths and injuries 
associated with underage. 'diiiikiiig.' we· conclude 
this factor militates · agamsf 'irifei:ring wi · intent 
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requirement for section 25658(c). 

Considering these factors together, we find the 
legislative history of section 25658(c), its context, 
and the seriousness of ***661 the hann to the · 
public particularly persuasive in demonstrating that 
no knowledge-of-age requirement should be 
imposed, Although the public obloquy for violation 
of the statute and the minimum of six months in jail 
for its violation result in a more severe penalty than 
norinal for a misdemeanor offense, section 25658(c) 
remains. a misdemeanor, not a felony nor even a 
wobbler. On balance, we are convinced the 
legislative history provides the strongest evidence 
of legislative intent. That history indicates the 
Legislature intended that a· conviction of violating 
section 25658(c) does not require a showing the 
offender_.,"had knowledge of the imbiber's age or 
other ~cnmmal intent. Accordingly, although the 
People must prove an accused "purchas[ edJ" an 
alcoholic beverage "for" an underage person, the 
People need not also prove the accused knew that 
person was under 21 years of age. 

D. The Mistake of Fact as to Age Defense 

[14] ·Although the People need not prove 
knowledge of age in order to establish a violation of 
section .. '.25658(c), the question remains whether 
petitioner was entitled to raise a mistake of fact 
defense concerning Turpin's age. The Penal Code 
sets forth the broad outlines of the mistake of fact 
defense. Section 26 of that code provides: "All 
persons are capable of co!llIWtting crimes except rn 
] ... ['i[] Persons who committed the act or made the 
omission charged under 1111 ignorance or mistal{e of 
fact, wbicb disproves any criminal intent" Thus, 
for example, in a case where a defendant was 
convicted of· murder for shooting his wife, but 
claimed he honestly believed the gun was not 
loaded, the trial court erred by refusing to instruct 
the jury that a person who entertains "an honest and 
reasonable belief in the existence of certain facts 
and circumstances which, if true, would malre such 
act and omission lawful, is not guilty of a crime." 
'"'920(People v. Goodman (1970) 8 Cal.App.3d 
705, 709, 87 Cal.Rptr. 665.) [FNlO] Similarly, in 
a CElSe where a defendant, charged with forcible 

rape and kidnapping, claimed a reasonable belief 
that tbe victim consented, we held the jury should 
have been instructed on a mistalre of fact because if 
a reasonable yet mistaken belief in consent was 
proved, the ·accused would not "possess the 
wrongful intent that is a "277 prerequisite under 
Penal Code section 20 to a conviction of either 
kidnapping ... or rape by means of force or threat" ( 
People v. Mayberry (1975) 15 Cal.3d 143, 155, 125 
Cal.Rptr. 745, 542 P.2d 1337.) 

FNlO. People v. Goodman, supra, -8 
Cal.App.3d 705, 87 Cal.Rptr. 665, was 
disapproved on another ground in People 
v. Beagle (1972) 6 Cal.3d 441, 451-452, 
99 Cal.Rptr. 313, 492 P .2d 1. 

[15] As a general matter, however, a mistake of 
fact defense is not available unless the mistake 
disproves an element of the offense. (People v. 
Parker (1985) 175 Cal.App.3d 818, 822, 223 
Cal.Rptr. 284; l Witkin & Epstein, Cal.Criminal 
Law, supra, Defenses, § 39, p. 372.) Thus, in 
Parker, !lie defendant illegally entered a structure, 
allegedly believing it was a. commercial building. 
Because the building was in fact a residence, he was . 
charged with and convicted of first degree burglary. 
(Pen.Code, § 459 ,) On appeal, the appellate court 

· rejected his argument that the trial court had erred 
by failing to instruct the jury that his mistaken belief 
the building . was an uninhabited structure 
constituted an affirmative defense. (Parker, supra, 
at p. 821, 223 Cal.Rptr, 284.) The appellate court 
reasoned that because the prosecution was not 
required to prove a defendant knew the building 
entered was a residential one in order to convict of 
*""662 ourglary, "ignorance concerning the 
residential nature of a building does not render a 
defendant's unlawful entry into it with a felonious 
intent innocent conduct." (Id. at pp. 822-823, 223 
Cal.Rptr. 284.) 

.Of course, murder (People v. Goodman, supra, 8 
Cal.App.3d 705, 87 Cal.Rptr. 665), rape (People v. 
Mayberry, supra, 15 Cal.3d 143, 125 Cal.Rptr. 745, 
542 P.2d 1337) and burglary (People v. Pa1·/rer, 
supra, 175 Cal.App.3d 818, 223 Cal.Rptr. 284) all 
require proof of criminal intent, whereas public 
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welfare offenses such as a violation of section 
25658(c) do not. We addressed the mistake of fact 
defense for public welfare offenses in People v. 
McClennegen (1925) 195 Cal. 445, 234 P. 91, 
which involved a joint prosecution of several 
defendants for violating the state's antisyndicalism 
statute. It was alleged the defendants conspired to 
effect a change in the "industrial ownership and 
control in the existing economic and social system" 
and to "effect political changes in this state and in 
the United States of America by means and methods 
denounced by (the antisyndicalism] act." (Id. at p. 
448, 234 P. 91.) Although we ultimately found the 
antisyndicalism act did not establish a public 
welfare crime, we discussed the mental state 
required for . such offenses, which we denoted 
"statutory crimes." "The commission of various 
acts are made punishable under our criminal 
procedure, even though the doer be ignorant of the 
fact that the doing of the act constitutes an offense. 

· A mistake of fact, or o want of intent, is not in e11ery 
case a sufficient defense for the violation of a 
criminal statute. Statutes enacted . for the protection 
of public morals, public health, and the public peace 
and safety are apt illustrations of the rule just 
announced. [Citations.] ... ['ill '... [T]herefore if a 
criminal intent is not an essential element of a 
statutory "2 78 crime, it is not necessary to prove 
nny intent in order to justify a conviction. Whether 
a criminal intent or guilty knowledge is a necessary 
element of a statutory offense is a matter of 
construction to be determined from the language of 
the statute, in view of its .manifest purpose and 
design. There are many instances in recent times 
where the Legislature in the exercise· of the police 
power bas prohibited, under penalty, the 
performance of a speci£c act. The doing of the 
inhibited act constitutes the crime, and the moral 
turpitude or purity of the motive by which 'it was 
prompted and knowledge or 1:g11ora11ce of ill/ 
criminal cha1·acter are immaterial circumstances 
on the question of guilt. The only fact to be 
determined in these cases is whether the defendant 
did the act. In the interest of the public the burden 
is placed upon the actor of ascertaining at his peril 
whether his deed is within the prohibition of any 
criminal statute.' " , .. "92l(Id. at pp. 469-470, 234 
P. 91, italics added.) In other words, for public 

welfare offenses for which ·intent need not be 
proved, a mistake of fact defense was unavailable. 

People v. Schwartz, supra, 70 P.2d 1017, 28 
Cal.App.2d Supp. 775, illustrates the point. Tbat 
case involved the sale of impure or adulterated 
food0 a public welfare offense. The court there 
explained that the defendant "does not need to 
engage in that business; but if be does engage in 
that business the law will not permit him to evade 
his responsibility to the public, declared by law, by 
pleading ignorance of the quality or contents of that 
which be may lawfully sell only if it is pure." (Id. at 
p. 778; 70 P.2d 1017, italics added.) Similarly, in 
People v. Bickerstaff (1920) 46 Cal.App. 764, 190 
P. 656, a case involving the sale of a beverage with 
greater than I percent alcohol, "it is not a defense 
for the defendant to prove that he .did not know the 
liquor sold by him contained the prohibited ***663 
amount.ofalcohol." (Id. atp. 771, 190 P. 656:) 

Notwithstanding the foregoing; the modern trend is 
to require proof of some criminal intent or 
knowledge in order to secure a criminal conviction. ( 
People v. Simon, supra, 9 Cal.4th at p. 521, 37 
Cal.Rptr.2d 278, 886 P.2d 1271.) Vogel, 1111p1·a, 46 
Cal.2d 798, 299 P.2d 850, is illustrative. In Vogel, 
the defendant was charged with bigamy in' violation 
of Penal Code section 281, which at that time 
provided tha! "(e)very person having a husband or 
wife living, who marries any other person ... is 
guilty of bigamy." The trial court rejected the 
defendant's proffered evidence· that be reasonably 
believed his first wife bad divorced him, citing 
People v. Kelly (1939) 32 Cal.App.2d 624, 625, 90 
P .2d 605, which held that "[a] second marriage 
under an enoneous assumption that tbe first 
marriage bas been annulled or dissolved is. not a 
defense to a charge of bigamy." 

The Vogel court agreed tbe People need not 
establish the defendant knew be was still rriarried to 
his first wife, but need only prove be was in fact 
still "279 married to her. Nevertheless, we 
concluded the defendant was entitled to raise a 
mistalce of fact as an affirmative defense, explaining 
that he would not be "guilty of bigamy, if be had a 
bona fide and reasonable belief tbat facts existed 
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that left him free to remnrry." (Vogel, supra, 46 
Cal.2d at p. 801, 299 P.2d 850~ see al.so People v. 
Stuart (1956) 47 Cal.2d 167, 302 P.2d 5 [mistake of 

·fact defense available to charge of selling 
adulterated drug); Jn re Marley, supra, 29 Cal.2d at 
p. 530, 175 P.2d 832 [suggesting but not deciding 
mistake of fact defense available: to charge of 
shortweighting].) 

Most notable, perhaps, of this line of cases is 
People 11. Hernandez (1964) 61 Cal.2d 529, 39 
Cal.Rptr. 361, 393 P.2d . 673. 1n that case, the 
defendant was charged with statutory rape (now 
called unlawful sexual intercourse; see Pen.Code, § 
261.5 ), a crime that does not require proof the 
·defendant knew the prosecutrix's age. The 
defendant claimed "he had in good faith a 
reasonable belief that the prosecutrix was 18 years 
or more.;of age". (Hernandez, supra, at p. 530, 39 
Cal.Ri)tr:: 361, 393 P.2d 673), whereas in fact she · 
was 17 . years nine months old. Since the 19th 
century the law had made the defense of mistake of 
fact as to .age unavailable for this crime. (People v. 
Ratz (.1896) 115 Cal. 132, 134-135, 46 P. 915.) In 
an example of an opinion's venerability offering it 
no protection, this court overruled Ratz and held the 
defendant .was entitled to raise a defense of mistake 
of fac.t .. :Citing Penal Code section 20 and Vogel, 
supra,; 46 . Cal.2d 798, 299 P .2d 850, we stated: 
"We are persuaded that the reluctance to accord to a 
charge of statutory rape the defense of a lack of 
criminal intent has no greater justification than in 
the case of other statutory crimes, where the 
Legislature has made identical provision with 
respect to intent. ' "At common law an honest and 
reasonable belief in the existence of circumstances, 
which, if true, would make the act for which the 
person is indicted an innocent act, has always been 
held to be a good defense.... [I]t has never been 
suggested 'that these exceptions do not equally apply 
to the case of statutory offenses unless they are 
excluded expressly or by necessary implication." ' " 
(Hernandez, supra, at pp. 535-536, 39 Cal.Rptr. 
361, 393 p .2d 673 .) 

These cases follow the modem trend away from 
imposing strict liability for criminal offenses and to 
require some showing of knowledge '""922 or 

criminal intent, even if only criminal negligence. 
(See Jorge M., supra, 23 Cal.4th at p. 887, 98 
Cal.Rptr.2d 466, 4 P Jd 297 ["the People bear the 
burden of proving the defendant knew or should 
have known the firearm ***664 possessed the 
characteristics bringing it within the" Assault 
Weapons Control Act].) In addition to interpreting 
statutory language to require some showing of 
criminal intent, as we did in Jorge M.. we may 
permit a conviction absent evidence of lmowledge, 
but allow a defendant to raise a mistake of fact in 
his defense, as in Vogel, supra, 46 Cal.2d 798, 299 
P.2d 850, and People v. Hernandez, supra, 61 
Cal.2d 529, 39 Cal.Rptr. 361, 393 P .2d 673. 
Although by *280 tradition (and due process) the 
People often have the burden to prove knowledge or 
intent, shifting the burden to the defendant to prove 
his lack of guilty or criminal intent is in some cases 
also permissible. Thus, for example, addressing the 
crime of bigamy in Vogel, we e>..'])lained that "guilty . 
knowledge" was " formerly a part of the definition 
of bigamy [but] was omitted from [Penal Code) 
section 281 to reallocate the burden of proof on 
that issue in a bigamy trial. Thus, the prosecution 
malres a prima facie case upon proof that the second 
marriage was entered into while the first spouse was 
still living [citations), and his bona fide and 
reasonable belief that facts existed that left the 
defendant free to remarry is a defense to be proved 
by the defendant." (Voge/, supra, at pp. 802-803, 
299 P .2d 850, italics added, fn. omitted; see also 
People v. Taylor (2001) 93 Cal.App.4th 933, 
952-953, 114 Cal.Rptr.2d 23 (cone. & dis. opn. of 
Morrison, J.) [suggesting the same reallocation of 
the burden of proving intent in a prosecution for 
possession of a cane sword in violation of 
Pen.Code, § 12020, subd. (1.1)(1) ].) 

As in Vogel, supra, 46 Cal.2d 798, 299 P.2d 850, 
we conclude tha.t, although the prosecution need not 
prove an offender's knowledge of age in order to 
establish a violation of section 25658(c), petitioner 
was entitled to raise a.n a.ffirmati ve defense, for 
which he would bear the burden of proof, that he 
honestly and reasonably believed Turpin was at 
least 21 years old. Recognizing the viability of a 
mistake of fact defense is consistent with the 
modem trend away from strict liability for criminal 
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offenses as well as with Penal Code section 20 and 
the statutory scheme of which Business and 
Professions Cade section 25658(c) is but a part. 
Article 3, chapter 16, division 9 of the Business and 
Professions Cade contains both section 25658(c) 
arid 25660, and the two statutes must be construed 
together. (Renee J. v. Superior Court, supra, 26 
Cal.4th at p. 743, 110 Cal.Rptr.2d 828, 28 P .3d 
876.) Section 25660, relating to licensees, provides 
in pertinent· part: "Proof that the 
defendant-licensee, or his employee or agent, 
demanded, was shown and acted in reliance upon 
such [described ] bona fide evidence [of majority 
and identity] in any transaction, employment, use or 
perinission forbidden by Secµons 25658, 25663 or 
25665 shall be iz defense to any criminal 
prosecution therefor or to any proceedings for the 
suspengion . or revocation of any license based 
thereon." (Italics added.) Section 25660 thus 
specifically authorizes licensees ta raise a mistalce 
of fact defense as to the age of a customer ta wham 
alcohol was said or served. "Although a violation 
of section 25658 can occur despite the seller's lack 
of knowledge that the purchaser is under the age of 
21, the seller's liability is not absolute· because 'the 
Legislature has furnished a procedure whereby he 
may protect himself,. namely, ... section 25660 
[allowing the seller to rely on bona fide evidence of 
majority and identity].' " (Provigo Corp. v. 
Alcoholic Beverage Control Appeals Bd., supra, 7 
Cal.4th at pp. 564-565, 28 Cal.Rptr.2d 638, 869 
P.2d 1163.) 

*21!1 Does section 25660 suggest the Legislature's 
intent to permit a similar defense to nonlicensees? 
We hold that it does. A contrary conclusion would 
lead to an absurd ***665. result (see, e.g., In re J .. 
W., suprn, 29 Cal.4th at p. 210, 126 Cal.Rptr.2d 
897, 57 P .3d 363; City of Cotati v. Cashman 
(2002) 29 Cal.4th 69, 77, 124 Cal.Rptr.2d 519, 52 
P.3d 695), to wit, while licensees, who may serve 
alcoholic beverages to dozens or even hundreds of 
customers in a single night, can demand, check and 
act hi reliance on bona fide evidence of identity and 
age and thereby enter a safe harbor, protected from 
criminal liability, a nonlicensee who serves 
alcoholic beverages only occasionally and to just a 
few persons, and who similarly demands, checks 

**923 and acts in reliance on bona fide evidence of 
identity and age, and may honestly and reasonably 
believe the person · for whom he or she purchaBed 
alcohol was over 21 years old, would absent a 
mistake of fact defense be subject ta criminal 
liability, punishable by a minimum of six months in 
jail. (§§ 25658(c), 25658, subd. (e)(3).) The 
Legislature could not have intended this disparity of 
treatment. 

We conclude the trial court erred in refusing 
petitioner's offer to prove he honestly and 
reasonably believed Turpin was over 21 years old. 

CONCLUSION 
We reach the following conclusions: (1) · Section 
25658(c) is not limited to .the shoulder tap scenario, 
but applies whenever an offender purchases 
alcoholic beverages for an underage person; (2) 
section 25658(c) does not apply in the typical social 
party host situation, because the host does not 
purchase alcohol for any particular guest; (3) the 
prosecution need not prove an offender !mew (or 
should have known) the age of the person to wham 
he or she furnished alcohol in· order to prove a 
violation of section 25658(a); (4) the prosecution 
need not prove an offender lmew (or should have 
!mown) the age of the person for whom he or she 
purchased alcohol in order to prove a violation of 
section 25658(c); and (5) a person charged with 
violating section 25658(c) may defend against the 
charge by claiming an honest and reasonable belief 
that the person for whom he or she purchased 
alcobol was 21 years of age or older. The 
defendant bears the burden of proof for this 
affirmative defense. 

Because the trial court refused to admit evidence 
that petitioner believed Turpin was over 21 years 
aid, it erred. The judgment of the Court of Appeal 
denying the petition for writ of habeas corpus is 
reversed and the cause remanded to that court. The 
Court of Appeal is directed to grant the petition for 
a writ of habeas corpus, vacate the judgment of the 
Sacramento County Superior Court in People v. 
Michael Lee Jennings, No. OOM07614, and remand 
the case · to the superior court · for further 
proceedings. The clerk of the "'282 Court of 
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Appeal is directed to remit a certified copy of this 
opinion to the · superior court for filing, and 
respondent shall serve another copy thereof on the 
prosecuting attorney in conformity with Penal Code 
section 13 82, subdivision (a)(2). (See Jn re Gay 
(1998) 19 Cal.4th 771, 830, 80 Cal.Rptr.2d 765, 
968 P.2d 476.) 

WE CONCUR: GEORGE, C.J., KENNARD, 
BAXTER, CHIN, BROWN and MORENO, JJ. 

34 Cal.4th 234, 95 P.3d 906, 17 Cal.Rptr.3d 645, 
04 Cal. Daily Op. Serv. 7765, 2004 Daily Journal 
D.A.R. 10,456 
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DYNA-MED, INC., Plaintiff and Appellant, 
v. 

FAlR. EMPLOYMENT AND HOUSING 
COMMISSION, Defendant and Respondent 

L.A. No. 32145. 

Supreme Court of California 

Nov 2, 1987. 
SUMMARY 

The trial court denied an employer's petition for writ 
of mandate to direct the Fair Employment and 
Housing Commission to set aside its decision finding 
the employer had fired an employee in retaliation for 
her filing an employment discrimination complaint 
under the Fair Employment and Hpusing Act (FERA) 
( Gov. Code, § 12900 et seq.), rind awarding lost 
wages plus punitive damages. The employee had 
initially filed a complaint alleging her employer 
discriminated with regard to wages and promotional 
opportunities on the basis of sex. The complaint was 
resolved by means of a written settlement agreement 
purSU11nt ta which the employer agreed not to engage 
in retaliatory action against the employee for filing 
the complaint. Shortly after executing the agreement, 
the employer fired the employee. Thereafter, the 
employee filed a new complaint, alleging that she 
was fired in retaliation for her original complaint. . 
(Superior Court of San Diego County, No .. 501958, 
Sheridan E. Reed, Judge.) The Court of Appeal, 
Fourth Dist, Div. One, No. D001228, affirmed. 

The Supreme Court, holding that the FERA does not 
authorize the .Fair Eri:Iployment and Housing 
Commission to award punitive damages, reversed the 
judgment of the Court of Appeal with directions. The 
court n()ted that Gov. Code. § 12970, subd. (a) 
(scope of relief), provides that the commission may 
issue an order requiring a respondent to take such 
action, including but not limited ta certain prescribed 
remedies, as in the judgment of the commission will 
effectuate the purposes of the FERA. However, it 
held that such statutory language permits only 
additional corrective, · noupuni!ive remedies. Thus, 
the court held that it could not be inferred that the 
Legislature intended sub silentio ta empower the 
commission to award punitive damages. (Opinion by 
Panelli, J:, with Lucas, C. J., Mask, Arguelles, 

Eagleson and Kaufman, JJ., concurring. Separate 
dissenting opinion by Broussard, J.) "1380 

HEAD NOTES 

Classified to California Digest of Official Reports 

lli, Th 1f, lQ, 1§.) Civil Rights § 3-Employrnent
Fair Employment and Housing Commission-Power 
to Award Punitive Damages. 
In a proceeding under the California Fair 
Employment and Housing Act, Gov. Code;§ 12900 
et seq., the Fair. Employment and Housing 
Commission did not have authority to award punitive 
dBDlages on behalf of an employee who had been 
fired by her employer five hours after the. employer 
had agreed not to engage in retaliatory actions against 
the employee for filing a complaint with the 
commission. Although Gov. Code. § 12970, subci. 
(a) (scope of relief), provides that the commission 
may issue an order requiring a respondent to take 
such action, including but not limited to certain 
prescribed remedies, as in the judgment of the 
commission will effectuate the purposes of the act, 
such statutory language permits only additional 
corrective, nonpunitive remedies. Thus, the act does 
not authorize the commission to award . punitive 
damages. 

[Recoverv of damages as remedy for wrongful 
discrimination under state or local civil rights 
provisions. note, 85 A.L.R.3cl 351.J 

G.) Statutes § 21--Construction-Legialative Intent
PUipose of Law. 
A ·court's first task in construing a statute is to 
ascertain the intent of the Legislature so as to 
effectuate the purpose of the law. In determining such 
intent, a court must look first to the words of the 
statute themselves, giving to the language its usual, 
ordinary import and according significance, if 
possible, to every word, phrase and sentence in 
pursuance of the legislative purpose. A construction · 
making some words surplusage is to be avoided. The 
words of the statute must .be construed in context, 
keeping in mind the statutory purpose, and statutes or 
statutory sections relating to the SBDle subject must be 
harmonized, both internally and with each other, to 
the extent possible. Where uncertainty exists 
consideration should be given to the consequences 
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that will flow from a particular interpretation. 

(J) Statutes § 21-Construction-Legislntive Intent
Legislative History. 
Both the legislative history of a statute and the wider 

historical circumstances of its enactment may be · 
considered in ascertaining the legislative intent. A 
statute should be construed, whenever possible, so as 
to preserve its constitutionality. 

W Words, Phrases, andM.axi.mo-Remeay. 
A remedy Is something that corrects or counteracts 
an evil: corrective, counteractive, reparation. *1381 
It is the legal means to recover a right or to prevent or 
obtain redress for a wrong. 

ti) Damages § 22-Exemplary or Punitive 
Damages-Purpose. 
Punitive damages by definition are not intended to 
compensate the injured party, but rather to punish the 
tortfeasor whose wrongful action was intentional or 
malicious, and to deter 'him and others from similar 
extreme conduct. 

(fil Damages § 22.2-Exemplary or Punitive 
Damages-Availability-Enabling Statute. · 
The general rule is that where an enabling statute is 

essentially remedial, and does not carry a penal 
program decliir:ing certain practices to be crimes or 
provide penalties or fines in vindication of public 
rights, an agency does not have discretion to devise 
punitive measures such as the prescription of 
penalties or fines. The stanuory power to co=aod 
affirmative action is remedial, not punitive. 

Cl) Statutes § 44-Construction.:..Aids--
Contemporaneous Administrative Construction. 
The contemporaneous construction of a new 
enactment by the administrative agency charged with 
its enforcement, although not controlling, is entitled 
to great weight. However, an administrative agency 
cannot by its own regulations create a remedy which 
the Legislature has withheld. Administrative 
regulations that alter or amend the statute or enlarge 
or impair its scope are void; courts not only may, but 
it is their obligation to strike down such regulations. 

(fil Statutes § 34--Construction--Language--Words 
and Phrases-Ejusdem Generis (General Limited by 
Specific). · 
The doctrine of ejusdem generis states that where 
general words follow the enumeration of particular 
classes of persons or things, the general wor~ will be 
construed as applicable only to persons or things of 

the same general nature or class as those enumerated. 
The rule is based on the obvious .reason that if the 
Legislature had intended the general words to be used 
in their unrestricted sense it would not hnve 
mentioned the particular things or classes of things 
which would in that event become mere surplusage. · 

(2.) Statutes·§ 31-Construction-Langunge-Words 
and Phrases-Expressio Unius Est Exclusio Alterius 
(Exclusion of Other Things Not Expressed), 
The doctrine of expreiisio unius est exclusio a/1e1·ius 
means that the expression of certain things in a 
statute necessarily involves exclusion of other things 
not expressed. 

UQ) Statutes § 33-Construction--Language--Words 
and Phrases-Noscitur a Socilii (Meaning Derived 
From Context). 
Under the rule *1382 of .noscitur a sociis, the 

meaning of a word may be enlarged or restrained by 
reference to the object of the whole clause in which it 
is used. 

ill) Statutes § 29-Construction-Language-
Legislative Intent--Canons of Construction. 
Canons of statutory construction are mere guides and 

will not be applied so as to defeat the underlying 
legislative intent otherwise determined. 

ill) Damages § 22-Exemplary or Punitive 
Damages-Caution in Granting. 
Civ. Code, § 329~, subd. (a), allowing the award of 
exemplary damages only when the defendant bas 
been guilty of oppression, fraud, or malice, codifies 
the universally recognized principle that the law does 
not favor punitive damages, and they should be 
granted with the greatest caution. 

[See Cal.Jur.3d. Damages, S 116 et seq.; 
Am.Jur.2d. Damages, § 236 et seq.] 

ill) Statutes § 22-Corutruction-Reasonableness. 
Statutes are to be given a reasonable and 
commonsense interpretll.tion consistent with the 
apparent legislative purpose and intent, and which, 
when applied, will result in wise policy rather than 
mischief or absurdity. 

(li) Statutes § 42-Construction--Aids-Erroneous 
Administrative Construction. 
An erroneous administrative construction does not 
govern the interpretation of a statute, even though the 
statute is subse.quently reenacted without change. 
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(lJ) Statutes § 42-Cons1ruction-Aids--Unpe.ssed 
Bills. 
Unpassed bills, as evidences of legislative intent, 

hnve little value. 

(lfil Statutes § 51-Construction-Codes-
Conflicting Provisions- Surplusage. 
Statutes must be harmonized, both intemally and 

with each other, to the extent possible. Interpretive 
constructions which render some words surplusage 
are to be avoided. 

COUNSEL 

Mickeal Gehringer, Michael Wischkaemper, 
McDonald & Allen, Stephen P. McDonald and 
Rosemary A .. Sullivan for Plaintiff and Appellant. 
*1383 

Gibson, Dumi & Crutcher, Willard Z. Carr, Jr., Paula 
LHemriiinger, Jerome M. Behrens, Behrens & Viau, 
James •.C. Paras, Morrison & Fomter, Stephen A. 
Bokat, Paula J. Connelly, Michael D. Ott, County 
Counsel (Madera), and Greg Kamptner, Deputy 
County .•Counsel, as Amici Curiae on behalf of 
Plaintiff· and Appellant. 

John K... Van de Kamp, Attorney General, Andrea S. 
Ord.in, . Chief Assistant Attorney General, Beverly 
Tucker .and Marian M. Johnston, Deputy Attorneys 
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PANELLI,J. 

In Commodore Home Svsiems. Inc. v. Superior 
Court (l982l 32 Cal.3d 211 [185 Cal.Rptr. 270. 649 
P .2d 9121 (hereafter Commodore Home), we held that 
a court may award punitive damages in a civil suit for 
job discrimination pursuant to the California Fair 
Employment and Housing Act (FEHA or Act) (Gov. 
Code, § 12900 et seq.). [FNl) The issue in the 
present case is whether the FEHA authorizes the Fair 
Employment and Housing Commission (Commission 
or the commission) to impose punitive damages, a 
question left unresolved in Commodore Home. [FN2) 
(Id. nt p. 220.) As will appear, we conclude that the 
FEHA does not authorize the commission to award 
punitive damages. 

FNl All further statutory references are to 
.the Government Code unless otherwise 
indicated. 

FN2 The majority in Commodore Home 
asBUIDed for purposes of argument that 
punitive damages are not available from the . 
commission. (32 Cal.3d at p. 218, fn. 7.) 
Justice Richardson, dissenting, joined by 
Justice Kaus, expressly concluded that the 
FEHA does not allow the commission to 
award exemplary damages. (32 Cal.3d at p. 
228.) 

1. Background 
The California Fair Employment Practice Act 
(FEPA) was enacted in 1959 (former Lab. Code, § 
1410 et seq.; see Stats. 1959, ch. 121, § 1, pp. 1999-
2005) and recodified in 1980 as part of the FEHA 
(Stats. 1980, ch. 992, § 4, p. 3140 et seq.). "The law 
establishes that freedom from job discrimination on 
specified grounds, ... is a civil right. (§ 12921.) It 
declares that such discrimination is against public 
policy (§ 12920) and an unlawful employment 
practice (§ 12940). [Fn. omitted.)" ( Commqdore 
Home, supra. 32 Cal.3d at p. 213.) The statute creates 
two administrative bodies: the *1384 Department of 
Fair Employment and Housing (the department) (§ 
12901), whose function is to investigate, conciliate, 
and seek redress of claimed discrimination ( § 
12930), and the commission, which performs 
adjudicatory and rulemaking functions (§ 12935; see 
also § 12903). An aggrieved person may file a 
complaint with the department (§ 12950), which 
must promptly investigate (§ 12963). If the 
department deems a claim valid it seel<a to resolve the 
matter • in confidence • by conference, conciliation, 
and persuasion. (§ 12963.7.) If that fails or seems 
inappropriate, the department may issue an 
accusation to be heard by the commission. (§ § 
12965, subd. (a), 12969.) The department actE as 
prosecutor on the accusation and argues the 
complainant's case before the commission. (State 
Personnel Bd. v. Fair Emplovment & Hou.sing Com. 
(1985) 39 Cal.3d 422, 428 [217 Ce.l.Rntr. l6 703 
P .2d 354); Commodore Home. supra .. 32 Cal.3d at p. 
fil.) 

If an accusation is not issued within 150 days after 
the filing of the complaint or if the department earlier 
determines not to prosecute the case and the matter is 
not otherwise resolved, the department must give the 
complainant a "right to sue" letter. The complainant 
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may then bring a civil suit in superior court (§ 
I 2965, subd. (b ); see Commodm·e Home. supra. 3 2 
Cal.3d at pp. 213-214.) 

In the instant case Linda Olander initially filed a 
complaint with the department alleging that Dyna
Med, Inc. (Dyna-Med) discriminated against her with 
regard to wages and promotional opportunities on the 
basis of sex in violation of the FEP A. The complaint 
was resolved by means of a written settlement 
agreement pursuant to which Dyna-Med agreed, inter 
alia, not to engage in retaliatory action against 
Olander for filing the complaint. [FN3] 
Approximately five hours after executing the 
agreement, Dyna-Med fired Olander. Olander filed a 
new complaint, alleging that she was fired in 
retaliation for her original complaint. Following a 
hearing, the commission issued its decision ordering 
Dyna-Med to pay Olander her lost wages, plus 
$7,500 in punitive damages. [FN4] The superior 
court denied Dyna-Med's *1385 petition for a writ of 
me.nda te. The Court of Appeal af'firnied. We granted 
review. 

FN3 Retaliation for filing a complaint was 
also prohibited by the FEPA. (Former Lab. 
Code, § 1420, subd. (e); see now Gov. 
Code. § 12940, subd. (f).) 

FN4 The department did not initially ask for 
punitive damages, but did so only after the 
administrative law judge's proposed 
decision, whereupon the colDilllssrnn 
granted the department leave to amend its 
accusation to include a prayer for exemplary 
damages and ordered that the matter be 
reopened for the talcing of additional 
evidence and argument on the issue. (See § 
§ 11516, 11517, subd. (c).) Following the 
supplemental bearing, the administrative law 
judge (ALJ) denied the department's request 
on grounds that to impose liability on Dyna
Med for exemplary damages would be 
"fundamentally unfair" and in violation of 
its right to due process of law in that the 
amended accusation seeking such damages 
was based in part on evidence given· by 
Dyna-Med in defense of the original 
accusation, at which time Dyna-Med had no 
notice of a possible later charge "in 
aggravation and substantially enhanced 
liability, without legal precedent." 
In reversing the ALJ, the commission stated 
that the ALl found that Dyna-Med's conduct 

"was sufficiently egregious to support an 
award" of such damages. The record, 
however, shows that the ALJ found only that 
the department bad "adduced evidence" in 
support of its allegations that Dyna-Med's 
violations were particularly · "deliberate, 
egregious or inexcusable" so as to support 
the award of such damages. 

The sole issue before us is whether the PEHA grants 
the commission authority to award punitive damages. 
Resolution of this issue depends on the meaning of 
section 12970, subdivision (a), which sets forth the 
scope of relief available from the commission. That 
section provides: "If the commission finds that a 
respondent has engaged in any unlawful practice 
under this part, it shall state its findings of fact and· 
determination and shall issue .. . an order requiring 
such respondent to cease and desist from such 
unlawful practice and to talce such action, including, 
but not limited to, hiring, reinstatement or upgrading 
of employees, with .or without back pay, and 
restoration to membership in any respondent labor 
organization, as, in the judgment of the commission, 
will effectuate the. purposes of this part, and including 
a requirement for report of the manner of · 
compliance." 

Before addressing the parties' arguments we state 
briefly the basis for the CoWi of Appeal's 
determination that the commission is authorized to 
award punitive damages. 

"Ii is undisputed," the Court of Appeal stated, "an 
administrative agency's power to award such 
damages must arise from express authorization. Here, 
the Legislature delegated broad authority to the 
Commission to fashion appropriate remedies for 
unlawful employment practices in section 12970, 
subdivision (a): ['If ] 'If the commission finds that a 
respondent has engaged in any unlawful practice 
under this part, it ... shall issue and cause to be served 
on the parties an order requiring such respondent ... 
to talce such action, including, but not limited to, 
hiring, reinstatement or upgrading of employees, with 
or without back pay, and restoration to membership 
in any respondent labor organization, as, in the 
judgment of the commission, will effectuate the 
purposes of this part, and including a requirement for 
report of the manner of compliance.' ... [~ 1 
Attempting to harmonize this specific provision in 
context of the entire statutory framework, we find in · 
section 12920 the underlying purpose of the act is to 
provide effective remedies to eliminate 
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discriminatory employment practices. Consequently, 
considering the legislative mandate to liberally 
COil!ltrue the aC! to further these purposes (§ 12993), 
we conclude it has statutorily authorized the 
Commission to impose punitive damages where 
*1386 necessary to effectively remedy and eliminate 
unlawful FEHA employment practices." (Italics in 
original.) 

In the Court of Appeal's judgment, the facts of the 
instant case "prove ordinary restitutionary remedies 
are often ineffective in eliminating discriminatory 
practices." [FNS] The court thus determined thnt "in 
light of the limited remedial effect of [the] 
permissible compensatory remedies, the award of 
punitive damages may be the only method of 
fulfilling the purposes of the act, including 
encouraging plaintiffs to seek relief by increasing 
their potential recovery .... " 

. _ FN5 The court stated thnt awards of.back 
~-~.pay are frequently insignificant because 
·: .. interim earnings are deducted or offset; the 
... value of reinstatement may be negligible 

because by the time employment 
discrimination cases are resolved, the 
plaintiff has had to find another job; and 
upgrading, back pay and reinstatement in 
cases of retaliation, as here, may not be 
effective deterrents or satisfactory remedies 

.. ·: . because the .original work environment may 
~~- no longer be conducive to the complainant's 
- continued employment. 

II. Discussion 
Cl!!.) Petitioner Dyna-Med and its amici [FN6] argue 

that · although the Court of Appeal correctly 
recognized thnt the statutory language and legislative 
history of section 12970. subdivision (a) are 
detemrinative of the issue before us, the court 
misread the statute and misapplied common 
principles of statutory construction in concluding thnt 
the Legislature has authorized the commission to 
award punitive damages. 

FN6 Amici appearing in support of Dyna
Med are the Chamber of Commerce of the 
United States, the California Chamber of 
Commerce, the Merchmts md 
Mmufacturers Association, the County of 
Madera, and Friendly Ford Peugeot. 
Arguments advanced by Dyna-Med md its 
supporting amici will hereafter be referred to 
as Dyna-Med's arguments. 

Respondent Commission and its amici [FN7J 
maintain thnt · the FERA · iB 1.lllambiguous in 
authorizing broad relief limited only by the judgment 
of the commission as to what .will effectuate the 
purposes of the Act, and thnt the commission has 
properly determined that the award of exemplary 
damages in appropriate cases is necessary to deter 
deliberate discrimination. 

FN7 Amici appearing in support of the 
commission are the Employment Law 
Center of the Legal Aid Society of San 
Francisco md Equal Rights Advocates, Inc. 
Arguments advanced by the commission md 
its supporting amici will hereafter be 
referred to as Commission's arguments. 

A Statutory Language 
Cl) Pursuant to establishe~ principles, our first task 
in construing a statute is to ascertain the intent of the . 
Legislature so as to effectuate the purpose of the law. 
In determining such intent, a court must look first to 
the words of the statute themselves, giving to the 
language its usual, ordinary *1367 import and 
according significmce, if possible, to every word, 
phrase and sentence in pursuance of the legislative 
purpose. A construction making some words 
surplusage is to be avoided. The words of the statute 
must be construed in context, keeping in mind the 
statutory purpose, and statutes or sl!!tutory sections 
relating to the same subject must be harmonized, both 
internally and with each other, to the extent possible. 
( Cali(omia Mfrs.. Assn. J'. Public Utilities Com. 
(19791 24 Cal.3d 836, 844 [157 Cal.Rntr. 676, 598 
P.2d 836]; Mover JI. Workmen's Como. Appeals Bd. 
Cl973l 10 Cal.3d 222, 230 [110 Cal.Rntr. 144. 514 
P .2d 12241, and cases cited; see also Brow11 v. 
Superior Court 0984\ 37 Cal.3d 477. 484-485 [208 
Cal.Rott. 724, 691 P .2d 272).') Where uncertainty 
exists consideration should be given to the 
consequences that will flow from a particular 
interpretation. (Alford v. Pierno 09721 27 
Cal.Anp.3d 682, 688 [l04 Cnl.Rntr. llOJ.) I}) Both 
the legislative history of the statute and the wider 
historical circumstances of its enactment may be 
considered in ascertaining the legislative intent. ( 
California Mfrs. A.swn., supra. 24 CaL3d at p. 844: 
see also Steilbe1·g v. Lackner (19771 69 Cal.Aµp.3d 
780, 785 [138 Cal.@tr. 3781.) A statute should be 
construed whenever possible so as to preserve its 
constitutionality. (See· Departme11t o( Con·ections v. 
W01·/cers' Comp. Appeals Bd. (1979\ 23 Cai.3d 197, 
207 [152 Cal.Rptr. 345. 589 P.2d 8531; Countv of"Los 
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Anrreles v, Rilev Cl 936) 6 Cal.2d 625, 628-629 [22 
P.2d 139, i06 A.L.R. 903); Count,1 pfLo.~Ange/esv. 
Legg C1936) 5· CaL2d 349. 353 (55 p,2d'2061.l 

We ccinii'idei, therefore, the statutory· language in the 
context of the legililative purpose. The Legislatme 
has declared that the purpose of the ·FEHA is to 
provide effective remedies which will elliriinate 
discriminatory practices. (§ 12920.) ~r Webster's 
Dictionary defines a "remedy" in part ·as "something 
that corrects· or coui!teracts an evil: corrective, 
counteractive, repilratiiiri .... [T]be legiil means to 
recover a right or to ·prevent or obtain reilress for a 
wrong. ... 11 (Websters' New Internat. Diet. (3d ed. 
196'1) p. 1920, coL · 1.) Here the statutorily authorized 
remedies - hiring, reinstatement, upgrading with or 
without back pay, relitonition to membership in a 
respondent labor organization - are exclusively 
corrective and · equitable iii kind. They relate to 
matters which serve to make the· aggrieved employee 
whole in the context "Of the emplciymenL 

Punitive damages, by contrast;· are"neither'equitable 
nor corrective; punitive dainages serve but one 
purpose - to punilili and through puniShment, to deter. 
ill "Punitive damages by.definition are'1lot intended 
to compensate the injured party, but rather to punish 
the tortfeasor whose ·Wrongful acfiiiri was intentional 
or mJi.liCious, and to deter him ·and' others from 
similar extreme conduct. "·{NeWP01·t v. Fact Cancm1s. 
Jri.c. 11981) 453 U.S. 247, .. 266-267 (69 LEd.2d 616, 
632, 101 · SoCt. 27481: see"'l388Neci/ y, Fam1er-s Ins. 
Exchange C1978l 21 ·cat.3d 910, 928, fn. 13 [148 
Cal.Rp1r. !l89, 582 P .2.d 9801,) 

(Q) The general rule is that "[w)here the enabling 
statute is essentia!.iy remedial, and does not carry a 
penal progrilm declaring certain practices to be 
crimes. or provide penalties or fines in vindication of 
public rights, an agency. does not' hiive discretion to 
devise punitive measure!nn:ich as ·the prescription of 
penalties ·or fines. ·The statutory power to command 
affirmative action· · is remedial, not punitive." 
(Modjehlca, Adniirilstrative Law ·Practice ·and 
Proclid.ure· (l'982J'Se.tj6ticiiis and· Remedies,''§· 5:9, pp. 
170-191, fnS, omitteO.; see Edison Co.·'\.'. Labor Boarcli 
(!938) 305 U.S. 197. HS-236 [83 LEd. 126, ·143, 59 
S.Ct. 206Vsee also. fo~t.·.v. Longo H987\ .43 .Oa1'.3d 
64, ·82~81-[233 CaLRi:Jtt. 294, 729 P.2d c7281 [where 
regUl.atofy scheme provides for" one kind of relief arid 
is si!eri.fori ·another, it should be construed to eiclude 
the latter).) 

(lb) Commission acknowledges that punitive 

· datnages are different in kind ·from -the enumerated 
remediBs, but argues that in certain cases, as here,. 
where there was "intentional . egregious" 
discrimination and the make-whole remedies are 
inappropriate, [FN8) the imposition of exei:nplary 
damages is necessary as a detcirent to effectuate the 
plllJlose of the Act to .. eliminate employment 
discrimination. Citing the statutory directive that the 
provisions of the Act shall be liberally construed (§ 
12993), Commission argues that the language 
empowering it to take such action "including, but not 
limited· to," the specified actions, is BUfficiently broad 
to authorize it to awlli'd punitive damages. By 
regulation since repealed · and in its precedential 
decisions; the commission has itself so interpreted the 
statute. [FN9 l 

· FNS Olander did not seek reinstatement at 
Dyna-Med. See also footnote 5, ante, 

FN9 In 1980 the coinmission promulgated a 
regulation which· proVi.ded: "While normal 
monetary relief shall include . relief in the 
nature of back pay, reasonable exemplary or 
compensatory damages may be awarded in 
situations involving violations which ·are 
particularly · deliberate, egregious or 
inexcusable. 11 (Former Cal. Admi.n. Code, 
tit. 2, § 7286,9; subd. (c), Cal. Adrnin. 
Notice Register, tit. 2, Register 80, No. 25-A 
- 6-21~80; see also D.F.E.H. v. Ambylou 
Enterprises, Inc. ·(1982) FBHC No. 82.-06 
[CEB precedential decisions 1982-1982, 
CEB 3).) This regulation was applied in the 
instant case. Although the regulation was 
repealed . in 1985 (Cal .. Ad.min, •Notice 
Register, tit. 2, Register 85, No. 20 - 5-16-
85), the ·commission. continues to award 
exemplary· as well as compensatory 
dlllllllges. 
Neither·:the regulation nor .the precedential 
decisions stating the commission's authority 
to award punitive damages was in effect at 
the time of Olander's discharge. 

<:D The contemporaneous· .construction ,of a new 
enactment by the administrative·agency obarged with 
its enforcement, although not -controlling, ·is entitled 
to great weight. (Amador Valley .Joint 1Uriion High 
Sch. Dist. 1i, ;.State ·Bd. ,of Equalization :09781 22 
Cn\3d 208, 245 [149 Cal.Rntr. 239. 583 ·p .2d 1281]; 
People. ·V. ·McGee 'D 977.) -19 Cal.3d 948, 961 
[*1389140 Oal:Rotr.:657,' · 568 P.2d 382); ·Cttv ofLos 
Angeles v. Rancho Homes, Inc. C1953l 40 Cal.2d 764. 
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770-77] [256 P.2d 3051,) The commission's 
interpretation of the .Act a.s authorizing it to award 
punitive damages was not, however, 
"contemporaneous." Not until 1980 • more than 20 
years after the Act's enactment • did the commission 
Ulldertake to award damages. (See fn. 9, ante.) The 
firutl meaning of a statute, moreover, rests with the 
courts. An administrative agency cannot by its own 
regulations create a remedy wbich the Legislature has 

. withheld. ( Commodore Home. supra, 32 Cal.3d at p. 
227 (dis. opn. of Richardson, J.); see Pacific Legal 
Foundation v. Un.emplovment Ins. Appeals Bd. 
Cl981l 29 Cal.3d 101 117 [172 Cal.Rntr. 194. 624 
P.2d 2441; J R. No11on Co. y. Agric:u}l!m:il Labor· 
Relations Bd. 11979) 26 Cal.3d 1, 29 [160 Cal.Rntr. 
710, 603 P.2d 13061; Morris v. Williams (19671 67 
Ca!.2d 733. 748 [63 Cal.Rnti:. 689 433 P.2d 6971.l 
'"Administrative regulations that alter or amend the 
statute or enlarge or impair its scope ·are void and 
courts not only may, but it is their obligation to strike 
down.such regulations.' [Morris v. Williams, supra, 
and cases cited.] And this is the rule even when, as 
here, 'the. Btlltute is subsequently reenacted without 
change·;'.'[Citation.J" !American National Ins. Co. v. 
Fair E11mlovme111 & Housin" Com. (] 982) 32 C111.3d 
603. 618-619 [186 C111.RDtr. 345, 651 P.2d 1151) 
(dis. opn. ofMosk, J.). See also Nadler v. California 
Veterans.Board (1984') 152 Cal.Aop.3d 707, 718-719 
[199 Cal:Rotr. 546].) 

(lg) LW.e take no issue with the premise that 
exemplary damages would serve to deter 
discrimination.. Nor do we dispute that the phrase 
"including, but not limited to" is a phrase of 
enlargement. (See American NaUonai lns. Co. v. 
Emolovment & Housing Com .. stipra. 32 Cal.3d at p. 
ill (dis. opn. of Mosk, J.); Fraser v. Bente/ 0911) 
161 Cal. 390. 394 [119 P. 5091: 2A Sutherland, 
Statutory Construction (4th ed. 1984) § 47.07, p. 133 
[hereafter Sutherland].) Nevertheless, given the 
extraordinary nature of punitive damages, these 
factors, ·in our view, are insufficient to support an 
inference that the Legislature intended sub silentio to 
empower the co=ission to impose punitive 
damages. Commission's argument, taken to its logical 
conclusion, would authorize · every administrative 
agency granted remedial powers to impose punitive 
damages so long as the statute directs tbat its 
provisions are to be liberally construed· to effectuate 
its purposes. [FNlO] 

FNl 0 The Court of Appeal reached just this 
conclusion, According to the ColU't of 
Appeal: "If the Legislature gives an agency 

responsibility to protect the public and 
authorizes it to take the appropriate steps 
necessary to carry out the purposes of an act 
it enforces, then such an agency should be 
authorized to determine claims for .Punitive 
damages." 

Seeking to alleviate concern that a "flood of 
agencies" would arrogate to themselves similar 
authority, Commission lltates that only four other 
agencies have been granted comparable statutory 
authority to order actions that will · effectuate the 
purposes of the acts they enforce - the Agricultural 
Labor "1390 Relations Board (ALRB) (Lab. Code, § 
1160 .3 ); the P·ublic Employment Relations Board 
(PERB) (§ 3541.5); the State 'Personnel Board (§ 
19702, subd. (e)); and the California Horse Racing 
Board (Bus. & Prof. Code, § 19440) - and none 
awards punitive damages. 

That no similarly empowered agency awards 
. punitive dainages lends support, in our view, to the 

conclusion that the power to make punitive 
assessments will not be implied merely from a 
legislative directive that an act's remedial provisions 
are to be liberally construed to effectuate its 
purposes. Indeed, in Youst'" Longo, supra. 43 Cal.3d 
M, we specifically determined that the broad powers 
the Legislature vested in the California Horse Racing 
Board do not include the power to award 
compensatory or punitive tort damages. "[T)he power 
to award compensatory and punitive tort damages to 
an injured party is a judicial functioll. Although the 
[Horse Racing) Board has very broad power to 
regulate and ·discipline wrongful conduct whicli 
involves horseracing . in California, the relevant 
statutes do not authorize affirmative compensatory 
relief such as tort damages." ( ld. at p. 80, italics 
omitted.) 

As the United States Supreme Court stated in 
another context: . "[I)t .is not enough to justify the 
Board's requirements to say that they would have the 
effect of deterring persons from violating the Act. 
That argument proves too much, for if such a 
deterrent effect is sufficient to sustain an order of the 
Board, it would be free to set up any system of 
penalties which it would deem adequate to that end. 
[~ ) ... [A]ffinnative action to 'effectuate the policies 
of this Act' is action to achieve the remedial 
objectives which the Act sets forth.;, (Republic Steel 

. Com. v. Labor Board Cl940l 311 U.S. 7, 12 [85 
L.Ed: 6, 10, 61 S.Ct. 77): accord, Carpenters Local v. 
Labor Board (1961) 365 U.S. 65 L 655 [6 L.Ed.2d L 
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4 81 S.Ct. 8751: see Laflin & Laflin v. Amcultural 
Labor Relations Bd. Cl 9851 166 CaLAopJd 368. 
380-381 (212 Cal,Rptr. 4151.) 

A more reasonable reading of the phrase "including, 
but not limited to," is that the Legislature illtended to 
authorize the commission to take such other remedial 
action as in its judgment seems appropriate to redress 
a particular unlawful employment practice and to 
prevent its recurrence, thus eliminating the practice. 
[FNJ 1) (.B.)(See fn. 12.) , (2)(See fn. 13.) , ClQ)(See 
fn. 14.) A reading of the phrase as permitting only 
additional corrective remedies *1391 comports with 
tbe statutory construction doctrines of ejusdem 
generis, [FN12) expressio unius est exclusio alterius 
[FN13) and noscltur a sociis. [FN14) (See Sears, 
Roebuck & Co. v. San Diego County Dist. Co11ncil of 
Carpenters, supra, 25 Cal.3d at pp. 330-331 
[applying ejusdem generis ]; see also Richw11on ''. 
Jones C3d Cit". 19771 551 F.2d 918, 927 [ejusdem 
generis invoked in concluding that the Federal Equal 
Employment Opportunity Act . of 1972 does not 
authorize punitive assessments].) Ul), lliD Although 
these canons of construction are mere guides and will· 
not be applied so as to defeat the underlying 
legislative intent otherwise determined (Cal. State 
Employees' A11sn. v. Regents o( U11iversiry o( 
California (1968) 267 Cal.App.2d 667. 670 CU 
Cal.Rptr. 449)). their application here to limit the 
commission's authority to the ordering of corrective, 
nonpunitive e.ction is consistent with both tbe 
remedial purpose of tbe Act and the ordinary import 
of the statutory language. 

FNll For example, in a r!'cent ·age and race 
discrimination case involving· the 
termination of a Black attorney, the 
negotiated settlement agreement provided 
for a year's severance pay and a. special 
retirement plan, plus the company's 
informing all its supervisors that harassment 
is illegal and contrary to company policy, 
(Arco Settles J.f'ith Fornier Employee, The 
Recorder (Mar. 10, 1987) p. 2, col. 4.) 

FN12 "'[T)he doctrine of ejusdem generis ... 
states that where general words follow the 
enumeration of particular classes of persons 
or things, the general words will be 
construed as applicable only to persoru: or 
things of the same general nature or class as 
those enumerated. The rule is based on the 
obvious reason that if the Legislature had 
intended the general words to be used in 

their umestricted sense, it would not have 
mentioned the particular things or classes of 
things which would iii that event become 
mere surplusage."' (Sears Roebuck & Co. v. 
San. Diego Couno1 Di.yt. Council o( 

Camenters 0979) 25 Cal.3d 317. 331. fn. 
10 [158 Cal.Rptr. 370. - 599 P.2d 676). 
quoting Scallv v. Pacific Gas & Electric Co. 
C1972l" 23 Cal.App.3d 806. 819 [100 
Cal.Rptr. 5011.l 

FNI3 Expressio unius est exclusio alter:ius 
means that "the expression of certain things 
in a statute necessarily involves exclusion of 
other things not expressed. . .. " (Henderson 
v. Ma11n Theatres Com. Cl 976) 65 
Cal.App.3cl 397 403 [J35 Cal.Rntr. 2661.l 

FNl 4 Under the rule of 11oscitur a sociis, 
"'the meaning of a. word may be enlarged or 
restrained by reference to the object of tbe 
whole clause in which it is used.'" (People v. 
Stout Cl971) 18 Cal.App.3d 172, 177 [95 
Cal.Rptr. 5931, quoting Vilardo v. Coumv of 
Sacramento C1942l 54 Cal.Ann.2d 413 420 
[ l29 p .2d 165).) 

This reading, moreover, harmonizes the various parts 
of the statute. Section 12964, referring to resolution 
of allegedly unlaWful practices through conciliation, 
provides that "such resolutions may be in the nature 
of, but are not limited to, types of remedies that 
might be ordered after accusation and hearing," i.e., 
the section 12970 remedies. While the corrective 
remedies enumerated in section 12970 are 
appropriate to impose in the context of a resolution 
by conciliation, punitive damages are antithetical to 
the conciliation process and, as indicated, are not "in 
the nature of' 1he type of remedy aulhorized by 
section 12970. 

A construction of section 12970 that limits 1he 
commission to corrective; nonpunitive remedies also 
harmonizes the Act with tbe statutory provisions 
governing the award of punitive demages in civil 
actions. CW Civil Code section 3294, subdivision (a) 
allows the award of exemplary damages only when 
the defendant has been guilty of "oppression, fraud, 
or malice." "1392 This provision codifies the 
universally recognized principle that "[t]he law does 
not favor punitive damages and they should be 
granted with the greatest caution." (Beck v. State 
Farm Mui. Auto. Ins. Co. (1976) 54 Cal.App.3d 347. 
355 [126 Cal.Rptr. 602].) Although the commission 
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evidently hes adopted the statutory standard, nothing 
in the FEHA requires it to do so or provides any 
guidelinfls for thfl award of punitive damages. [FNI5) 

FN15 We observe that the standard initially 
adopted by the commission and applied in 
this case - authorizing the award of punitive 
damages in cases. of violations that are 
"particularly deliberate, egregious or 
inexcusable" (see fn. 9, ante) • was not in 
conformity with the statutory standard. 

Further, subdivision (b) of Civil Code section 3294 
provides that in an action for the breach of an 
obligation not arising out of contract, an employer 
shall not be liable for exemplary damages based on 
the conduct of his employee unless "the employer 
had advance knowledge of the unfitness of the 
employee and employed him or her with a conscious 
disregard of the rights or safety of others or 
authorized .or ratified the wrongful conduct ... or was 
personally .. guilty of oppression, fraud, or malice. 
With respect to a corporate employer, the advance 
know ledge_. and conscious disregard, authorization, 
ratificatio:r1 or act of oppression, fraud, or malice 
must be on the part of an officer, director, or 
managing agent of the corporation." Because the 

· FEHA contains no comparable limitation on an 
employer:sJiability for his employee's wrongful acts 
(see · § ·:g .·: 12926, subd. (c), 12940, subd. (a)), 
interpreting the Act as authorizing the commission to 
award punitive damages would expose an employer 
in an administrative proceeding ta greater derivative 
liability than in a judicial action. 

Finally, Civil Code section 3295 precludes discovery 
of a defendnnt's financial condition in actions seeking 
exemplary dnmages until the plaintiff has established 
a prima facie entitlement .thereto. (See generally 
Rawnslev 11. Superior Court 11986\ 183 Cal.App.3d 
86, 90-91 [227 Cal.Rptr. 806),) This protection is 
inapplicable to administrative proceedings (see Code 
Civ. Proc.. § 22 [defining "action':]) and no 
comparable provision appears in the PEHA. 

(11) Statutes are to be given a reasonable and 
commonsense interpretation consistent with the 
apparent legislative purpose and intent "and which, 
wben applied, will result in wise policy rather than 
mischief or absurdity." (Hongi• Sorings Homeowners 
Asm v. Board o(Supervisors (19841 157 Cal.App.3d 
1122, 1136. fn. 11 [203 Cal.Rptr, 8861.) Absent 
express language dictating otherwise, it will not be 
presumed that the Legislature intended to authorize 

an administrative agency • free of guidelines or 
limitation • to award punitive damages in proceedings 
lacking the protections mandated in a court of law. 
*1393 

As we recognized in a related context, the 
Legislature's objective in providing for an 
administrative rather than a judicial resolution of 
discrimination complaints was to provide a "speedy 
and informal" process unburdened with "procedural 
technicalities." (Stearns v Fair Emp/ovment Practice 
Com. r197ll 6 Cal.3d 205. 214 [98 Cal.Rntr. 467, 
490 P.2d .11551 [concerning transfer to the 
Commission's predecessor of housing discrin:llnation 
complaints).) "To achieve this . end the [Fair 
Employment Practices Commission] established 
procedures that are as simple and uncomplicated as 
possible. Complaints are drafted by laymen; the 
commission . informally attempts to eliminate 
discriminatory practices before instituting formal 
accusations; the commission, on a finding of 
discrimination, may fashion remedies both to correct 
unique cases of such practice as well as to curb its 
general incidence." (Ibid.) The award of punitive 
damages - "traditionally ... limited ta the judicial 
forum with its more extensive procedural 
protections" ( Commodore Home, supra, 32 CalJd at 
p. 217. fn. 6; see also Curlis '" Loether 0974) 415 
U.S. 189. 196-197 [39 L.Bd.2d 260, 268. 94 S.CL 
10051) - has no place in this scheme. 

(le) In sum, we are of the view that the statutory 
l.anguage, givei:t its ordinary import and construed in 
conte>.i of the purposes and objectives of the law, 
together with the Legislature's silence on the issue of 
punitive damages, compels the conclusion that the 
Legislature did not intend to grant the commission 
authority to a ward punitive damages. If, as . 
Commission argues, the inability to award such 
damages deprives it of an effective means ta redress 
and prevent unlawful discrimination, it is for the 
Legislature, rather than this court, to remedy this 
defect. We are not, however, convinced that the 
commission lacks sufficient means to redress and 
eliminate discrimination. The Act authorizes class 
actions and permits the director of the department ta 
address systematic problems, such as pattern and 
practice matters, by bringing a complaint on his or 
ber own motion.(§§ 12960, 12961; Snipes v. City o( 
Balc~rsfield (1983) 145 Cal.App.3d 861. 867 [193 
Cal.Rptr. 7601,) The commission, in tum, has broad 
authority to .fashion an . appropriate remedy without 
resort ta purutive damages. (See, e.g., fn. 11, ante; cf. 
McDaniel'" Co111 !Alaska 1981) 631 P.2d 82. 88.\ 
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The statutory scheme provides for compliance review 
and judicial enforcement of commission orders (§ 
12973) and makes it a misdemeanor offense for any 
person wilfully to violate an order of the commission 
(§ 12975). . 

Although we believe that statutory interpretation 
disposes of the . issue, we nevertheless address the 
additional arguments advanced by the parties. 

B. Legislative Hist01J' 
Jn support of their respective arguments, both parties 
cite the legislative history of the Act and tbe 
Legislature's failure since its e!lllctment to modify it 
or adopt various proposed amendments. *1394 

As indicated above, the FEPA was enacted in 1959 
(former Lab. Code, § 1410 et seq.). That same year 
the Legislature al.so enacted the Hawkins Act (former 
Health & Saf. Code, § 35700 et seq., enacted by 
Stats. 1959, ch. 1681, § 1, pp. 4074-4077), 
prohibiting housing discrimination, and the Unruh 
Civil Rights Act (Ch•. Code. § § 51-& enacted by 
Stats. 1959, ch. 1866, § § 1-4, p. 4424, replacing 
former Civ. Code, § § 51-54, added by Stats. ·1905, 
ch. 413, § § 1-4, pp. 553-554), prohibiting · 
discrimination in business establishments. ·(See 
A/co;n v. Anbro Engineering, Inc. 09701 2 Cal.Jd 
493. 500 [86 Cal.Rptr. 88. 468 P.2d 2161 [concurrent 
enactment of FEP A and Civil Rights Act evinced 
legislative· intent to exclude employment 
discrimination from the latter act].) While both the 
Hawkins and Unruh Acts provided for judicial relief 
and authorized the award of damages, [FNl 6] tbe 
FEP A provided for administrative relief and made no 
mention of damages. 

FN16 The Hawkins Act permitted 
complainants to sue for both equitable relief 
and ·damages in an amount of not less than 
$500. (Stats. 1959, ch. 1681, § 1, at p. 
4076.) The Civil Rights Act authorized the 
award of actual damages, plus plinitive 
damages in the amount of $250. (Stats. 
1959, ch. 1866, § 2, p. 4424.) 

1n 1963 the Hawkins Act was replaced by the 
Rumford Fair Housing Act (former Health & Se.f. 
Code, § 35700 et seq., enacted by Stats. 1963, ch. 
1853, § § 1-4, pp. 3823-3830), which for the first 
time afforded an administrative remedy for housi..o,g 
disorimination. Although the Rumford Act retained 
language authorizing the award of damages, it 
transformed the statutory minimum recoverahle in 

judicial proceedillgs (see fu. 16, ante) into a statutory 
maximum in administrative proceedings. [FNl 7] In 
1980 the employment and housing statutory schemes 
were combined to form the PEHA, with enforcement 
of both sections of the Act vested in tbe co=ission. 
(Stats. 1980, ch. 992, § 4, pp. 3140-3142.) 

FNI 7 The Rumford Act initially empowered 
the commission's predecessor, the Fair 
Employment Practices Commission (FEPC), 
if it . determined that certain make-whole 
remedies were not available, to award 
damages in an amount not to exceed $500. 
(Stats. 1963, ch. 1853, § 2, pp. 3828-3829.) 
Jn 1975 the maximum damage award was 
increased to $1,000. (Stats. 1975, ch. 280, § 
1, p. 701.) Jn 1977 the act was amended to 
authorize the FEPC to order payment of 
"actual and punitive" . damages not 
exceedillg $1,000. The 1977 amendment 
also for the first time described the FEPC's 
authority to require remedial action in 
housing disorimination cases as "includillg, 
but not limited to" the actions specified. 
(Stats. 1977, ch. 1187, § 10, p. 3893; ch. 
1188, § 13 .1, pp. 3905-3906.) 1n 1981 the 
statute was rewritten to remove the limit mi 
the iimount of compensatory damages, while 
retaining a $1,000 limit, adjusted for 
inflation, on punitive damages. (§ 12987, 
subd. (2), Stats. 1981, ch. 899, § 3, p, 
3424.) 

Dyna-Med argues that in light of the parallel 
development of legislation governing employment 
and housing discrimination and the ultimate union of 
the respective acts in one, with common enforcement 
procedures, it is significant that the Legislature, while 
authorizing the award of damages in housing cases, 
has never done so in employment cases. Had the 
Legislature intended to authorize the commission to 
award damages in employment *1395 cases, it knew 
how to do so, as it demonstrated in enacting the other 
civil rights statutes. 

Commission, in turn, asserts that the .separate origins 
of the housing and employment · discrimination 
statutes explain why one explicitly allows damages 
and the other does not. Moreover, the remedy 
provisions in the housing section expressly note 
punitive damages only to limit their availability. (§ 
12987, subd. (2).) [FNl 8] Consequently, the absence 
of any express reference to such damages within the 
employment context should be construed not as ·a 
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lack of authority, but rather, as a lack of limitation on 
sucb damages. · 

FN18 AB indicated, section 12987, as 
amended 1981, provides for the payment of 
punitive damages not to exceed $1,000, 
.adjusted annu.ally for inflation, and the 
payment of actual d.amages. Before . its 
amendment, the section provided for the 
payment of actual and punitive damages not 
to exceed $1,000. (See :fh. 17, ante.) 

Commission's argument is unpersuasive. A review of 
the relevant Hta.tutes discloses that when the 
Legislature intends to authorize an agency to award 
damages for discrimination, it does so expressly (e.g., 
§ 12987, subd. (2) [housing]; § 19702, subd. (e) 
[civil service]; cf. Civ. Code. § 52, subd. (a) [civil 
action against business establishments]), and wben it 
authorizes the award of a penalty or punitive 

. damages; it lin:iits the amount (§ 12987, subd. (2) 
[$1,000]; cf. Civ. Code. § 52, subd. (a) [no more 
than,three times actual d.amages]). 

. :·· 

Commission observes that since 1980 when it first 
interpreted the PEHA as aul:borizing the award of 
puniti_ve· daillll.ges, the Legislature has amended the 
Act ,several times without addressing the remedy 
provisions. [FN19] This in.action, Commission 
argues, is• an indication that its ruling wali consistent 
with.-.the Legislature's intent. (See Coca-Cola Co. v. 

·State Bd. o[Equa/ization (1945! 25 Cal.2d 918, 922 
[156.P.2d 11; Action Trailer Sales. Inc. v. State Bd. of' 
Em.1.a/ization (19751 54 Cal.App.3d 125, 133-134 
[ 126 Cal.Rptr. 3391 l 

FN19 During the 1981-1982 legislative 
session; the Legislature twice declined to 
enact Hta.tutes (Sen. Bill No. 516; ABsem. 
Bill No. '879) which, in part, would have 
prohibited the commission from awarding 
punitive damages. (See Sen. Final Hist. 
(1981-1982 Reg. Sess.) p. 339; 1 Assem. 
Fin.al Hist. (1981-1982 Reg. Sess.) p. 647.) 

Dyna-Med, by contrast; relies on a bill introduced 
but not en.acted by the Legislature in 1976 (ABsem. 
Bill No. 3124, 2 Assem. Final Hist. (1975-1976 
Sess.) p. 165 8), which would expressly have 
authorized the commission to award limited damages 
in employment discrimination cases, and on the 
provision of Senate Bill No. 2012, introduced in 
1984, which would bave amended section 12970, 
subdivision (a) to specifically authorize 

compensatory and punitive d.amages as "declaratory 
of existing law," but which was renioved before the 
bill's enactment (see Stats. 1984, cb. 1754, § 3, p. 
6406). "1396 . . 

We find the subsequent legislative history of the 
statute ambiguous and of little assistance in 
discerning its meaning. The Legislature's failure to 
modify the statute so as to require an interpretation 
contrary to the commission's construction is not 
determinative: (HJ "[A]n erroneous administrative 
construction does ·not govern the interpretation of a 
statute, even though the st.atute is subsequently 
reenacted without change. [Citations.)" (Whitcomb 
Hotel. Inc. v. Cal. Emp. Com. (1944! 24 Cal.2d 753, 
757-758 [151 P .2d 233, 155 AL,R 4051.) Similarly 
inconclusive is the Legislature's rejection of specific· 
provisions which would have expressly allowed the 
award of damages. (12) Unpassed bills, as evidences 
of legislative intent, have little value. (See Marina 
Point, Ltd. v. Wolfson 119821 30 Cal.3d 721. 735, fn . 
1 [180 Cal.Rotr. 496, 640 P .2d 115. 30 A.L.R.4tb 
1161]; Miles v. Worker.~' Comp. Appeals Bd. (19771 ' 
67 Cal.App.3d 243, 248. fu. 4 (136 Cal.Rptr. 5081: 
see also United States v. Wise 0962) 370 U.S. 405 
4ll [8 L.Ed.2d 590, 594-595. 82 S.Ct. 13541; 2A 
Sutherland, supra, § 49.10, pp. 407-40&.) This is 
particularly true here, where the rejected provisions 
manifest conflicting legislative intents: the 1976 
provision would have limited the amount of dnmages 
the commission could award; the 1981-1982 
provisions would have prohibited the commission 
fron:i awarding punitive damages (see ·fn. 19, ante); 
and the 1984 amendment would have· authorized the 
award of compensatory and punitive d8Illllges "as 
declaratory of ex.isting law." (See generally 
Sacramento Newrnaoer Guild v. Sacramento Count11 
Bd. of Surm. 11968) 263 Cal,App.2d 41. 58 [22 
Cal.Rott. 480].l 

Were we, however, to consider unpassed legislation, 
we would find it significarit that at the same time tbe 
Legislature rejected the provision declaring the 
commission's authority to award . damages, it 
amended the Civil Service Act to grant the Personnel 
Board authority identical to the commission's, plu.s 
the power to award compensatory damages. (Stats. 
1984, ch. 1754, § 6, pp. 6408-6409; see§ 19702, 
subd. (e).) [FN20] Where the Legislature 
simultaneously empowers one agency to award 
d.amages and declines similarly to empower another, 
there is a strong inference of a legislative intent to 
withhold the authority from the nonempowered 
agency. (See Citv o(Port Hueneme v. Citv a( Oxnard 
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(J 9591 52 Ca!.2d 385 395 [341 P.2d 3181.l "1397 

FN20 Subdivision (e), enacted 1984, 
provides in relevant part: "If the board finds 
that discrimination has occurred ... the board 
shall issue ... an order requiring the 
appointing authority to cause the 
discrimination ·to cease and desist and to 
!alee such action, including, but not limited 
to, hiring, reinstatement or upgrading of 
employees, with or without back pay, and 
compensaiory damages, which, in the 
judgment of the board, will effectuate the 
purposes of this part. Consistent · with this 
authority, the board mny establish rules 
governing the award of comj:>ensatory 
damages." (Italics added.) 
Subdivision (a) of section 19702 was 
amended at the same time. to provide that 
"discrimination" includes harassment and 
that this provision "is declaratory of existing 
Jaw." (Stats. 19.84, ch. 1754, § 6, p. 1173.) 

Further, if; as Commission argues, the nonexhaustive 
language of section 12970 were sufficient to embrace 
the authority to a ward damages, the specific 
references to damages in both the Civil Service Act 
and the housing section of the FEHA [FN21] would 
be mere siirplusage. (lQ) "[S]tatutes must be 
harmonized, both internally and with each other, to 
the extent possible. [Citations.) Interpretive 
constructions which render some words surplusage ... 
are to be avoided. [Citations.]" ( Califomia M(rs. 
Assn. v. Public Utilities Com .. suera. 24 Cel.3d at p. 
844.) 

FN21 Section 12987 provides in pertinent 
part that in housing discrimination cases the 
commission shall issue an order requiring 
the respondent to "cease and desist from 
such [discriminatory) practice and to take 
such actions, as, in the judgment of the 
commission, will effectuate the purpose of 
this part, including, but not limited to, any of 
the following: [~ ] (1) The sale o.r rental of 
the housing accommodation ... or ... of a like 
housing accommodation, ... or the provision 
of financial assistance, ... [~ ] (2) The 
payment of punitive damages in an amount 
not to exceed one thousand dollars dollars 
($1,000), adjusted annually in accordance 
with the Consumer Price Index, and the 
payment of actual damages. [~ ) (3) 
Affirmative or prospective relief." 

AB Justice Richardson, dissenting in Commodore 
Home, stated: "The express provision for damages in 
this parallel statutory scheme [the housing section of 
the FEHA] - strongly suggests ... that the omission of 
(a punitive damages remedy] from the employment 
discrimination provisions was intentional. The 
Legislature has clearly demonstrated that it knows 
bow to add a punitive remedy to this statute when it 
wishes to do so." (32 Cal.3d at n: 225.) 

C. Federal and Other State Legislation 
The remedy language of section 12970 bears a close 

resemblance to section lO(c) of the National Labor 
Relations Act (NLRA)(29 U.S,C,A. § 151 et seq.,.§. 
l 60(c}) relating to unfair . labor practices, which 
authorizes the National Labor Relatioru; Board 
(NLRB) to issue a cease and desist order and require 
the violator "to take 6uch affirmative action including 
reinstatement of employees with or without back pay, 
as will effectuate the policies of this subchapter .... " 
Federal courts have continually interpreted · the 
NLRA as not allowing monetary remedies other than 
back pay. (See Edison Co.· v. Labor Board supra. 
305 U.S. 197. 235-236 [83 L.Ed.2d 126. 1431; Van 
Hoomissen 1•. Xerox Corooration CN.D,Cal. 1973) 
368 F.Supp. 829, 837; see also Commodore Home. 
supra, 32 Cal.3d at p. 224 (dis. opn. of Richardson, 
J.).) Title VII of the federal Civil Rights Act of 1964, 
relating to employment discrimination, .in section 
706(g) similarly authorizes the trial court to "order 
such affirmative action as may be appropriate, which 
may include, but is not limited to, reinstatement or 
hiring of employees, with or without back pay .. ., or 
any other equitable relief as the court deems 
appropriate." (42 U.S.C.A. § 2000e-5Cgl.l Thia 
language, which was "1398 modeled after the NLRA 
(Richerson v. Jones, sypra. 551 F.2d 918 927), also 
has been interpreted by the majority·of federal courts 
as barring monetary remedies other than back pay 
(Great American Fed. S. & L. Assn. v. Novotny 
Cl979l 442 U.S. 366, 374-375 [60 L.Ed.2d 957. 965-
966. 99 S.Ct. 2345]; see, e.g., Shqh v. Mt. Zion 
Hospital & Medical Ctr·. (9th Cir. 1981) 642 F.2d 
268. 272; Richc1·son v. Jones, suprn. at pp. 926-927; 
Van Hoomissen v. Xemx Coroorntion., sunra. 368 
F.Supp. 829, 836-838; Commodore Home, supra. at 
p. 225 and cases cited (dis. opn. ofRichardson, J.)). 

Dyna-Med invokes tbe principle that the use of 
identical language in analogous statutes requires like . 
interpretation. (Bellidge Fann.> v. Acricultui·e Labo1· 
Relatio11.1 Bel. 0 978) 21 Cal.3d 551. 557 [147. 
Ca\.Rutr. 165. 580 P .2d 6651.) Commission argues 
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that the foregoing principle is inapposite because of 
the limiting reference in the NLRA to q.ffirmatlve 
action and in title VII to equitable relief, as 
contrasted with section 12970's reference without 
modification to "action." Commission points· further 
to the differing purposes of the NLRA and the PEP A: 
the first exists to promote industrial peace and 
stability through collective bargaining and to create a 
cooperative atmosphere of recognition between labor 
and management (Carev 11. Westinghouse Com. 
11964) 375 U.S. 261. 271 [11 L.Ed.2d 320, 327-328. 
84 S.CL 4011: N.L.R.B. v. Pincus Bros .. fnc.-Maxwell 
(3rd Cir. 1980) 620 F.2d 367, 372-373; Bloom v. 
N.L.R.B. CD.C. Cir. 1979) 603 F.2d 1015. 1019l. 
whereas the latter is designed to provide effective 
remedies to vindicate the individual's constitutional 
right to be free from employment discrimiilation and 
to eliminate discriminatory employment practices ( 

· State Pe1"Sonnel Bd. v. Fair Employmen./ & Hou.si11g 
Com .. supra. 39 Cal.3d at 432). 

Whe~ ~fust enacted, the FEP A, like the NLRA, 
combined·. the prosecutorial and adjudicative 
functions and provided only for administrative relief. 
[FN22].(Stats. 1959, ch. 121, § l, pp. 1999-2005; see 
C01i1modore Horne. supra. 32 CaL3d at p. 218; cf. 
NLRA,j lO(b) & (c), 49 Stat. at pp. 453-454; Labor 
Board v. Jones & Laughlin (1937) 301 U.S. 1. 24-25 
[81 L.EcL 893. 904- 905. 57 S.Ct. 6151; Hale.~ton 
Dnw .Stores v. National Labor Relations Bd .. supra. 
187 F.2d418, 421.l The FEPA also contained the 
identical. ''.affirmative action" language as the NLRA 
(Stats .. 1959, supra, at p. 2004; Commodore Home. 
supra. 32 Cal.3d at p. 224 (dis. opn. of Richardson, 
J.).) In 1969 the Legislature amended Labor Code 
section 1426 to delete the word "affirmative." (Stats, 
1969, ch. 526, § 1, p. 1142.) The legislative history 
*1399 suggests that this amendment was passed not 
to expand.the power of the FEPC, but rather, to avoid 
confusion with the newly acquired meaning of 
."affirmative action" that was embraced in a 1967 
amendment authorizing the FEPC to engage in 
"affirmative actions" with employers, employment · 
agencies, and labor organizations. [FN23] (See 
former Lab. Code, § § 1413, subd. (g), 1431, added 
by Stats. 1967, cb.. 1506, § § 1-2, pp. 3573-3574; see 
now § § 12927, subd. (a), 12988 [concerning 
housing discrimination).) Both the Enrolled Bill 
Report of the Department of Industrial Relations and 
the Em·olled Bill Memorandum of the Governor's 
Legislative Secretary state that the aim of the 
amendment was to "clear up any ambiguities ... 
between the two· sections of the law. In other words," 
according to the report and memo, "Affimialive 

Action in AB 544 [the 1967 amendment] was a little 
broader than Affirmative Action in Section 1426 of. 
the Labor Code [the remedies provision]." (Italics in 
original; see also Commodore Home. supra. 32 

· Cal.3d at p. 224 (dis. opn. of Richardson, J.).) 
Deletion of the word "affinnative" thus is not 
dispositive of the Legislature's intent concerning 
application to the. commission offederal precedent. 

FN22 A 1947 amendment to the NLRA 
separated the prosecuting and adjudicating 
functions within the NLRB. (NLRA, § 3(d), 
29 U.S.C.A. § 153!dl; Haleston Drug 
Stores v. National Labor Relations Bd. (9th 
Cir. 1951) 187 F.2d 418, 421.) In 1977 the 
FEP A was amended to achieve a 
comparable separation within the 
department and to establish the private right 
of action when the department fails to act. 
(Stats. 1977, ch, 1188, § § 18-37, pp. 3906-
3912.) 

FN23 The 1967 amendment authorized the 
Division of Fair Employment Practices to 
engage in "affirmative actions" with 
employers, employment agencies, and labor 
organizations, and defined "affirmative 
actions" as any educational activity for the 
pilrpose of securing greater employment 
opportunities for members of racial, 
religious, or nationality minority groups and 
any promotional activity . designed to the 
same end on a voluntary basis. The 
amendment further provided that it should 
not be construed to promote employment on 
a preferential or quota basis. (Stats. 1967, 
ch. 1506, § §, 1-5, pp. 3574-3575.) 

In Commodore Home, in the context of a civil action 
for punitive damages, we stated that differences 
between the federal laws and the FEHA - the NLRA 
provides no right of civil action and title VII provides 
only for judicial handling of federal discrimination 
claims - "diminish the weight of the federal 
precedents." (32 Cal.3d at p. 217 .) The NLRA, we 
observed, "specifies remedies the board may impose, 
and the cases hold merely that its language prevents 
that agency from assessing compensatory or punitive 
damages. [~ ] Contrastingly, title VII .. , expressly 
describes remedies that courts may assess .... [~] The 
FEHA, on the other hand, provides separate routes to 
resolution of claims; first, a complaint to the 
Department; second, if that agency fails to act, a 
private court action. The statute discusses remedies 
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only in the first context; here we are concerned with 
those available in the second. Federal precedents do 
not address that problem. [Fn. omitted.]" (Ibid., 
italics added.) · 

In the instant case, by contrast, the issue is the nature 
of ad.ministrative remedies • the only. remedies 
provided by the NLRA and initially provided by the 
FEP A. In these circumstances federal precedent 
under the NLRA would seem to be apposite. Because · 
the FEP A when firSt enacted had the *1400 identical 
language and procedure as the NLRA, it can 
reasonably be presumed that the Legislature intended 
the state agency to have the same powers • and only 
those powers • as its fed6I'lll counterpart. (See 
Be/ridge Farms v. A[l?icultuml Labor Relations Bel,, 
supra. 21 Cal.3d at p. 557; cf. Van Hoomi.s.~en 11. 

Xerox C01poratio11. supra. 368 F.Supp. RI p. 837 
[interpreting title VII in light ofNLRA].) This is true 
notwithstanding the differing intents of the two acts, 
particularly since the remedial portion of each is 
designed to protect an employee against 
discriminatory practices. [FN24] 

FN24 Section 8(3) and (4) of the NLRA ~ 
U.S.C.A. § 158fal(3) and (4)) makes it an 
unfair labor practice to discriminate against 
employees for union membership or·charges 
filed under the NLRA. Section 1 O(a) ( 29 
U.S.C.A. § 160(a)) authorizes the NLRB to 
prevent unfair labor practices. (See. generally 
Labor Boar·d v. Jones & Laughlin. supra. 
301 U.S. at pp. 30, 32 [81 L.Bd.2d at pp. 
907-908, 908-909].) 

Although courts in other states are divided on the 
availability of compensatory damages under statutory 
schemes similar to the FBHA (see Annoi. (1978) 85 
A.L.R.3d 351. 356-3571, we are unaware ofany case 
upholding the award of punitive damages. Rather, the 
courts seem uniformly to hold that the authority of a 
state agency to assess exemplary damages must be 
ei"j)ress and will not be implied from a broad 
authority to implement the objectives of the fair 
employment statute. (E.g., Woods v. Midwest 
Convromr Co,, Inc. (1982) 23 l Kan. 763 1648 P .2d 
234. 244-245); McDaniel v. Corn .!'llP7'a, 631 P.2d 
82. 86-89; Ohio Civil Rights Commissio11 v. Lvsvi 
(]974) 38 Ohio St.2d 217 f67 Ohio Ops.2d 287. 313 
N.E.2d 3. 6-7, 70 A.L.R.3d 11371: see also~ 
Sperrv Corn. CS.D. lows 1984) 581 F.Suop. 1246, 
1248: see Annot., supm, 85 A.L.R.3d at p. 357.l 

D. Equal Protection and Policy Considerations 

The FERA, as indicated, .provides two avenues for 
resolution of claims: "first, a complaint to the 
Department; second, if that agency fails to act, a 
private court action." ( Comrnpdore Hpme. supra. 32 
Cal.3d at p. 217; see § § 12960, 12965, subd. (b).) 
Observing that punitive dE.IIlliges are available to 
persons who pursue court action ( Commodore 
Home supm, 32 Cal.3d at p. 2211, Commission 
argues that the denial of such damages to 
administrative complainants will ere.ate a displlI'llte 
situation that will undermine the adm:inistrati ve 
avenue and thwart the Act's primary objective of 
resolving discrimination complaints through the 
administrative procedure: complainants will be 
encouraged to bypass the administrative forum in 
favor of court action; the dBpartment will forego 
seeking administrative relief in the most egregious 
cases when punitive damages are appropriate and be 
unable to engage in effective "conference, 
conciliation and persuasion" efforts to resolve the 
dispute (§ 12963.7); and because complete 
administrative relief "1401 ·Will be unavailable, the 
victims of the most outrageow situations will be 
forced to await relief from our already overburdened 
courts. 

Further, denying exemplary damages in the 
administrative adjudication, Conimission asserts, will 
create two classes of. complainants: those who can 
afford to hire a private attorney and file· a civil action 
and those "equally or even more deserving victims 
who laclc the resources to pursue litigation by 
themselves and rely, instead, on the administrative 
process." Because · economic standing is often 
strongly correlated with race, sex and other forms of 
prohibited discrimination (see Brown v. Superior· 
Court. suvra. 3 7 . Cal.3d 4 77. 486), denial of the 
opportunity to obtain a punitive damages award 
solely because of the complainant's economic or 
social circumstances is contrary to the Legislature's 
intent to eliminate discrimination and raises serious 
equal protection concerns. 

Commission's policy and equal protection arguments 
rest on speculative and seemingly conflicting 
premises: on the one hand, that when a case is 
appropriate for punitive damages, complainants will 
bypass the administrative forum and the department 
will forego seeking administrative relief, thus 
defeating ·the Act's objective of administrative 
resolution; and, on the other hand, that given the 
substantial volume of complaints received, the 
department pursues only the most egregious cases, 
with the result that claimants with weaker cases who 
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can afford to sue will have 11CCess to exemplary 
damages while the most worthy victims whose cases 
are heard by the commission will be denied such 
recompense. We are aware of no authority supportive 
of either premise. Although Justice Richardson, 
dissenting in Commodore Home, spoke of the 
anomaly of allowing punitive damages to "accusers 
who have been uosuccessful administratively before 
the commission, [while denying] such dnmages to 
those whose claims have been successfully 
established" (32 Ca!.3d at p. 222), this comment 
mistakenly assumes that a civil action is open only to 
those whose complaints the commission has refused 
to. prosecute aod overlooks the department's evident 
policy to permit any complainant to sue who wishes 
to, as well as the unlilrelihood in any event of judicial 
recovery by a litigant whose claim. the depamnent 
has in fact found unworthy. 

Concerning departmeDt policy, a former counsel to 
the department states: "Some respondents have 
assertei! ' that a private right of action Cllllllot be 
pursued· -before 150 days have passed, but this 
argument. has not been accepted by most courts to 
which -it is addressed. Because the investigation 
process .... takes time, and because the Department, as 
a matter of sound administrative policy, handles 
employment cases on a first-in-first-out basis, it is 
virtually_ impossible for an accusation to issue in an 
employment case before 150 days have passed. 
Furthermore, because of the incredible volume "1402 
of cases handled by the Department - 8, 105 in fiscal 
year 1982 - it would be a waste of resources to 
investigate a case the Department knows will be 
pursued in court. l! is, therefore, the policy not to 
proceed on any case which will be pursued 
elsewhere. This decision is clearly within the 
Department's discretion. . .. " (Gelb & Frankfurt, 
Califomia's Fair· Emolovmel!t and Hou.sing Act: A 
Viable State Remed.v for· Emoloyznent Discrimination 
11983) 34 Hastings L.J. 1055. 1.066, fn. 87: .see 
Commodore Homa. lll/Ql'a, 32 Cal.3d at p: 218, fn. 8: 
Carter v. Smith Food Kim: (9th Cir. 1985 J 765 F .2d 
916. 922-923.l 

Thus, while the department no doubt pursues only 
cases it deems meritorious ( State Personnel Bel v. 
Fair Enm/ovment & Hmrsing Com,, suora, 39 C~L3d 
at p. 434 fn. 14; see Mahdavi v. Fair Emplovment 
Practice Com. (1977) 67 Cal.App.3d 326 [136 
Cal.Rott. 4211; Marshall v. Fafr Emplovment 
Practice Com. Cl971) 21 Cal.Anp.3d 680 [2.6_ 
Cal.Rptr. 698)), because its case load precludes the 
pursuit of all such claims, any complainant who so 

wishes may bring a private court action. In these 
circumstance neither policy considerations nor equal 
protection concerns require that the fl.dministre.tive 
and judicial remedies be !dentical. To the contrary, 
the separate avenues justify different remedies. We 
recognized as much in Commodore Home where, 
having noted that "the PEHA leaves an aggrieved 
party on his own lfthe Department declines to pursue 
an administrative claim in his behalf;" we stated that 
"[t]o limit the damages available in a lawsuit might 
substantially deter the pursuit of meritorious claims, 
... " (32 Ce.l.3d at PP. 220-22L) 

Nor is an indigent complainant denied an equal 
opportunity to go to court. An eligible plaintiff may 
sue in forma pauperis (§ 68511.3, subd. (b); Cal. 
Rules of Court, rule 985; Isl-in v. Superi.01· Court 
(]965) 63 Cal.2d 153 (45 CaLRptr. 320, 403 P.2d 
728)) and a complainant whose case is appropriate 
for the award of punitive damages is unlikely to have 
·difficulty finding an attomey willing to serve on a 
contingent fee be.sis. Further, the court has discretion 
to awn¢ litigation expenses to the successful 
employee. (§ 12965, subd. (b).) 

One recognized pUIJlOSe of punitive damages is to 
make a civil action economically feasible. As one 
commentator has stated: "All serious misdeeds 
cannot possibly be punished by gove=ent 
prosecution .... [L]imited judicial and prosecutorial 
resources permit prosecution for only a fraction of 
the crimes and violations committed. For these 
reasons, individual members of society must play a 
significant role in instituting actions to impose 
sanctions for serious misconduct. Society's interest in 
bringing a wrongdoer to justice is especially strong 
where the wrongdoer's conduct exceeds all bounds of 

· deceru:y. (~ ] The doctrine of punitive damages 
promotes this interest. By offering the potential for 
recovery in excess of actual *1403 damages, the 
doctrine encourages plaintiffs to bring such actions. 
This is particularly important where actual damages 
are minimal. ... Punitive damages thus can be 
characterized as a reward for the plaintiff's valuable 
role as a 'private attorney general.' Even where 
compensatory damages are substantial, an award of 
punitive damages helps to fmance deserving claims 
by defraying the expenses of the action, such as 
attorneys' fees, that generally are not recoverable in 
American courts." (Maller & Roberts, Punitive 
Damages: Toward a Principled Approach (1980) 31 
Hastings L.J. 639, 649-650, fns. omitted.) 

Moreover, in appropriate cases a complainant can 
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seek punitive damages by filing an independent civil 
action alleging tort catises of action either with or 
without an FEHA count. ( Commodo1·e Home. s1mra, 
32 Cal.3d at p. 220: see Bmw11 v. Superior Court. 
s1~pra. 37 Cal.3d nt pp. 486-487: Agarwal v. Johnson 
Cl979l 25 C.al.3d 932 [160 Cal.Rptr. 141. 603 P.2d 
fil cf. A/com y. Anbro Engineering, Inc. supra, 2 
Cal.3d 493.) "The FEHA was meant to supplement, 
not supplant or be supplanted by, existing 
antidiscriiriina.tion remedies, in order to give 
employees the maximum opportunity to vindicate 
their civil rights against discrimination." ( State 
Per.ramie! Bd. v. Fair Emplovment & Hou.sing Com,, 
simra, 39 Cal.3datp. 431. citing§ 12993, subd. (a).) 

Although Commission assertS that denying it 
authority to award punitive damages will impede the 
administrative resolution of cases, the converse may 
well be true. AB we recognized in Commodore Home, 
"One bl!Bis for federal holdings under title VII is a 
fear that the availability of punitive damages might 
hamper the EEOC's efforts to resolve discrimination 
disputes by ' conference, conciliation, and 
persuasion.' [Citations.]" (32 Cal.3d at p. 217: cf. 
Naron v. Bank of California (9th Cir. 198]) 649 F.2d 
69 L 699 [same re pain and suffering damages under 
Federal Age Discrimination in Employment Act].) In 
Rogers I'. Exxon Re.Yearch & Engjneen'.rig- Co. (3d 
Cir, 1977) 550 F.2d 834, cited by the Ninth Circuit in 
Naron, supra, the court stated with respect to 
emotional distress damages: "While the existence of 
such an item of damages might strengthen the 
claimant's bargaining position with the employer, it 
would also introduce a11 element of uncertainty which 
would impair the conci/iatian process. Haggling over 
an appropriate sum could become a three-sided 
conflict among the employer, the Secretary, and the 
claimant." (Id. at p. 841 italics added.) A fortiori the 
availability without !imitation of punitive dllDlllges -
uaually a matter within the broad discretion of the 
jury after consideration_ of the defendant's wealth, the 
egregiousness of his conduct and the amount of the 
plaintiff's actual damages (see Wetherbee. v. U11ited 
Ins. Co. CJ97ll 18 Cal.AppJd 266. 270-272 [95 
Cal.Rotr. 6781: BATI No. 14.71 (7th ed. 1986); 4 
Witkin, Summary of Cal. Law (8th ed. 1974) Torts, § 
§ 867-869, pp. 3155-3158, "1404 (1984 Supp.) § § 
869A-869B, pp. 553-557) • would introduce an 
element of uncertainty detrimental.to the conciliation 
process. 

Nor does effective conciliation require that the 
administrative and judicial remedies be identical. 
Rejecting such a contention in Commodo1·e Home, 

supra, we stated: "We are not persuaded. In the first 
place there is no right to sue, even after conciliation 
breaks down, unless the Department fails to file an 
accusation before the Commission. To that extent the 
availability of court remedies remains within the 
Department's control. More importantly, the 
compliance structure of the FERA · encourages 
cooperation in the administrative process. While that 
process continues the Department acts on the victim's 
behalf and absorbs costs of pursuing bis claim. Court 
action inevitably is speculative, and the FERA makes 
civil suit the claimant's sole responsibility. That helps 
deter strategies of 'holding out' for court damages in 
inappropriate ell.Bes. Further, the possibility that an 
action might lead to punitive damages may enhance 
the willingness of persons charged with violations to 
offer fair settlements during the conciliation process. 
[Fn. omitted.]" (32 Cal.3d.at p. 218.) 

ln short, Commission's policy· B:Q-d equal protection 
arguments are fallacious. If a complainant wants 
relatively prompt restitutionary redress free of 
personal financial . risk he · or she can elect the 
administrative avenue of relief, with all ·expenses 
paid by the department. (State Personnel Bd. y. Fair 
Emplovment Housing- & Com., supra, 39 Ca!.3d at p. 
fil.) If; however, the complainant prefers to seek the 
potentially more lucrative redress of punitive 
damages, he or she can go to court like any other 
litigant. 

ill. Conclusion 
In view of the foregoing, we conclude that the 
commission is not authorized to award punitive 
damages. [FN25] The Court of Appeal therefore 
erred in affirming the judgment of the trial court. 

· FN25 Because our disposition rests on 
statutory interpretation, we need not now 
address whether . the power to award 
unlimited punitive damages could be lodged 
in an administrative tribunal and we express 
no opinion concerning the validity of 
legislation seeking to grant such authority. · 

The judgment of the Court of Appeal is reversed. 
The Court of Appeal is directed to enter judgment 
reversing the trial court and directing it to issue a writ 
of mandate commanding Commission to vacate and 
set aside that part of its_ decision awarding Olander 
punitive· dllDlllges and thereafter to talce such further 
action not inconsistent with this opinion as it deems 
appropriate. 
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Lucas, C. J., Moak, J., Arguelles, J., Eagleson, J., 
and Kaufman, J., concurred. "1405 

BROUSSARD, J. 

I dissent. I adopt part m of the well-reasoned 
opinion of the Court of Appeal (prepared by Justice 
Work and concurred in by Acting Presidilig Justice 
Staniforth and Justice Wiener) as my own opinion, 
with a.few alterations. [FNI] 

FNl Bracket; together, in thiB mwmer 0 
without enclosing material, are used to 
indicate deletions from the opinion of the 
Court of Appeal; bracket; enclosing 
material (other than editor's added parallel 
citations) are, unless otherwise indicated, 
used to denote ins~ or additions by this 
court. We thus avoid the extension of 
quotation marks within quotation marks, 
which would be incident to the use of such 

·:·:. ·.,. conventional punctuation, and at the same 
.. . time accurately indicate the matter quoted. 
... Footnotes in the Court of Appeal opinion 
... have been renumbered sequentially. 

Dyns-Med, [Inc. (Dyna-Med),] supported by 
amici[i] Merchant; and Manufacturers Association 
(MMA) [and others], [FN2] set forth multiple 
challenges to the [Fair Employment and Housing] 
Commission's [(Commission)] authority to award 
punitive damages. In essence, they contend [the Fair 
Employment and Housing Act's (]FERA [or act)] 
language and legislative history preclude awarding 
punitive damages at the agency level. They stress the 
statutory language, construed according to settled 
rules of statutory construction, doe.s not empower the 
Commission to award punitive damages but limits it 
to remedial action designed to. effectuate the 
underlying purposes ·of the act. Absent express 
legislative authorization, they argue it is the settled 
rule an administrative agency may not lawfully 
impose a penalty, whether civil or criminal in 
character. 

FN2 Future referrals w Dyna-Med's 
arguments in this opinion also mclude those 
of amici[i]. 

Moreover, emphasizing the similarity between the 
'language of title VII of the Federal Civil Rights Act 
of 1964 (title VII) and the FERA, Dyna-Med relies 
on federal court precedent holding punitive damages 
are not available. Additionally, noting the housing 

discrimination provisions of the PEHA specifically 
authorize the Commission to order the payment of 
"punitive damages in an amount not to exceed one 
thousand dollars ($1,000)" ([Gov. Code,) § 12987, 
subd. (2) [all further statutory references are to the 
Government Code unless otherwise indicated]), it 
argues the express provision for such punitive 
damages in a parallel statutory scheme strongly 
suggests the omission of this remedy from the 
employment discrimination provisions was 
intentional. (See Commodore Home Sysrgms, Inc. v. 
Superior Court 09!!2) 32 Cal.3d 211. 225 (dis. 
[opn.]) [185 Cal.Rotr. 270, 649 P.2d 9121.l 
Consequently, [Dyna-Med] contends that had the 
Legislature intended to allow recovery of 
extraordinary remedies such as punitive damages 
within the employment context, it could and would 
have expressly so provided. Dyna-Med asserts its 
construction is compelled by public policy, claiming 
injecting punitive damages within this administrative 
context furthers neither the general principle of equal 
employment opportunity,. nor voluntary resolution 
and conciliation. Finally, ·[Dyns-Med] stress[es] that 
procedures "1406 of administrative agencies often 
disregard traditional rules of evidence, severely limit 
discovery and are unfettered by safeguards insuring 
due process to litigant; in. the courts. 

Applying the rules of construction summarized in 
Honei1 Springs Homeowner·.~ Assn. v. Board o( 
Supervisors (1984) 157 CnLAnn.3d .1122, 1136 
[) 137), fu. 11 [203 Cal.Rotr. 8861, we [must] 
interpret the FERA to ascertain and effectuate the 
purpose of the law, attempting to give effect to the 
usual and ordinary import of the statutory language; 
harmonizing any provision within the context of the 
statutory framework as a whole; seeking a reasonable 
and commonsense interpretation consistent with the 
apparent legislative purpose and intent, practical 
rather than technical· in character and upon 
application resultant of wise policy rather than 
absurdity; an~ considering generally the context, the 
object in view, the evils to be remedied, the bistory of 
the times, legislation upon the same subject, public 
policy and contemporaneous construction. 

The [Fair Employment Practice Act QFEPA[)] was 
enacted in 1959 and recodified in 1980 as part of the 
FERA. The FERA sets forth a comprehensive 
scheme · for combating employment discrimination, 
recognizing "the need to protect and safeguard the 
right and opportunity of all persons to seek and hold 
employment free from discrimination. (§ 12920.)" 
(Brown v. Supel"ior Court (1984) 37 Cal.3d 477, 485 
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(208 Cal.Rntr. 724, 691P.2d2721,) The act declares 
that freedom from discriininatory practices in 
seelcing, obtaining, and holding employment is a civil 
light. (§ 12921.) In fact, section 12920 recognizes 
"the practice of denying employment opportunity and 
discriminating [in] the terms of employment for such 
reasons foments domestic strife and unrest, deprives 
the state of the fullest utilization of its capacities for 
development and advftllce, and substantially and 
adversely affects the interest of employees, 
employers, and the public in general." Such 
discrimination is contrary to public policy(§ 12920) 
end is an unlaWful employment practice (§ 12940). 
The express underlying purpose of the act is "to 
provide effective remedies which will eliminate such 
discriminatory practices." (§ 12920.) The Legislature 
has directed that the FERA is to be con.strued 
"liberally" to accomplish its underlying purposes. (§ · 
12993.) [FN3) 

FN3 Generally, "[t]he purpose of the FERA 
is to provide effective remedies for the 
vindication of· constitutionally recognized 
civil rights, and to eliminate discriminatory 
practices on the basis of race, religious 
creed, color, national origin, ancestry, 
physical handicap, medical condition, 
marital status, sex and age. (See § § 12920, 
12921; Cal. Const.. art. I § 8.)" State 

· Pers01mel Bd. v. Fair- Emplovment & 
Hou.iing Com. (1985) 39 Ca!.3d 422. 432 
[217 Cal.Rntr. 16, 703 P.2d 354).l 

The FERA establishes the Department [of Fair 
Employment and Housing (the Department)] (§ 
12901) to investigate, conciliate, and seek redress of 
claimed discrimination (§ 12930). Complaints (§ 
12960) must be promptly *1407 investigated (§ 
12963). If it deems a claim valid, then it seeks to 
resolve the matter - in confidence - by conference, 
conciliation, and persuasion. (§ 12963 .7 .) If that fails 
or seems inappropriate the Department may issue an 
accusation to be heard by the Commission. (§ § 
12965, subd. (a), 12969; see too § 12930.) The 
Commission then determines whether an accused 
employer, union, or employment agency has violated 
the act. If it fuids a violation it must "issue ... an order 
requiring such [violator J to cease and desisi from 
such unlawful practice and to talce such action, 
including, but not limited to, hiring, reinstatement or 
upgrading of employees, with or without back pay, 
and restoration to membership in any .respondent 
labor organization, as, in the judgment ·of the 
commission, will effectuate the purposes of this part. 

... 
11 (§ 12970. subd. (a).) If the Department fails to 

issue ftll- accusation within 150 days after the filing of 
the complaint and the matter is not otherwise 
resolved, it must give complainant a right-to-sue 
letter. Only then may that person sue in the superior 
court under the FERA (§ 12965, subd. (b)). [FN4] 
(See Commodore Home Svstem.1'. Inc. v. Syperim· 
Court, .yypra, 32 Cal.3d 21 L 213-214; Sn.ipes v. Citv 
o( Bakersfield (1983} 145 Cal.App.3d 861, 865-868 
[193 Cal.Rptr. 7601: see also State Personnel Bd. v. 
Fair Emp/ovmenl & Housinr: Com .. supra. 39 Cal.3d 
422, 432 [ 4331.) [FNSJ 

FN4 However, the court in Commodore 
Home· Systems, Inc. v. Superior Court, 
supra, noted: "Declarati cins by the Director 
and the general counsel of the Department 
advise that right-to-sue letters are the ·rule, 
not the exception, because the Department 
rarely is able to complete investigations, 
pursue conciliation, and issue accusations 
within the 150- day period. For that reason, 
a right-to-sue letter is issued, even in 
advance of 150 days, to any person who 
states in writing that he wants to withdraw 
his complaint and file a civil action. We 
express no opinion on the propriety of that 
practice .... " (32 Cal.3d at p. 218, fn. 8.) 

FN5 In 1980, the Commission adopted a 
regulation providing that " [ w )hile normal 
monetary . relief shall include relief in the 
nature of back pay, reasonable exemplary or 
compensatory damages m.ay be awarded in 
situations involving violations whicb are 
particularly deliberate, egregious or 
inexcusable." (Cal. Admin. Code. tit. 2. § 

7286.9, subd. (c).) The Commission 
clarified the meaning of this regulation in its 
precedential decision, D.F.E.H. v. Ambylou 
Enterprises (1982) F.E.H.C. Dec. No. 82-06 
at pages 8, 9-17, where it adopted the 
standards normally applied by the courts 'in 
assessing exemplary and compensatory 
damages. It was, however, repealed on May 
16, .1985 (effective 30th day thereafter, Cal. 
Admin. Register 85, No. 20) to eliminate the 
articulated "incorrect" legal standard for 
awarding exemplary or compensatory 
damages. The repeal was not intended to 
affect the Commission's authority to award 
such relief in appropriate cases as derived 
from the FERA. (Cal. Admin. Code, tit. 2. § 

7286.9, Cal. Adinin. Code. Supp., Register 
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85, No. 20, p. 134.) 

[My) conclusion [that) the Commission ·is 
empowered to award punitive damages arises from 
the statutory authority summarized ·above. It is 
undisputed an administrative agency's power to 
award such damages must arise from express 
Statutory authorization. Here, the Legislature 
delegated broad authority to the Commission to 
fashion appropriate remedies for unla wfuJ 
employment practices in section 12970. subdivision 

. (a): "If the commission finds that a respondent has 
engaged in any unlawful practice under this "1408 
part, it ... shell issue and caUBe to be served on the 
parties. an order requiring such respondent .... to te.lce 
such action, including, but not limited ta, hiring, 
reinstatement or upgrading of employees, with or 
without back pay, and restoration to membership in 
any respondent labor organization, as, in the 
judgment of the commission, will effectuate the 
purposes of this part, and including .a requirement for 
report of"the manner of compliance." (Italics added.) 
Attempting to harmonize this specific provision in 
context of-the entire statutory framework, [I) find in 
section '1-2920 the underlying purpose of the act is to 
provide - effective remedies to eliminate 
discriminatory employment practices. Consequently, 
considering the legislative mandate to liberally 
construe the act to further these purposes (§ 12993), 
[I) . conclude i.t has statutorily authorized the 
Commission to impose punitive damages where 
necessacy ·• to effectively remedy and eliminate 
unlawful FBHA employment practices. For, the 
Commission "may exer.cise such additional powers as 
are necessary for the due and efficient administration 
of powers expressly granted by statute, or as may 
fairly be implied from the statute granting the powel'li. 
[Citations.)'" (Leslie Salt Co. 11. San Francisco Bav 
Conservation etc. Com. C1984) 153 Cal.App.3d 605, 
617 [200 Cal.Rptr. 5751 [quoting Pie/rev v. Rai:>in 
Proration Zone No. 1 (! 944) 24 Cal.2d 796, 810 (lil 
P.2d 505. 157 A.L.R. 324)).) 

Contrary to Dyna-Med's assertions, imposing 
pllnitive damages for.deliberate violations is designed 
to effectively eliminate discriminatory employment 
practices. Potential liability for punitive damages is a 
substantial incentive for employers to eliminate, or 
refrain from committing, unlawful employment 
practices. Further, the. possibility of "punitive 
damages may enhance the willingness of persons 
charged with violations to offer fair settlements 
during the conciliation process. [Fn. omitted.]" ( 
Commodore Home Svstems. Inc. v. Superim· Cow1, 

supra, 32 Cal.3d 211, 218.) Moreover, such damages 
are designed not only to punish the wrongdoer, but 
also to set an example to deter others from similar 
conduct. 

The facts of this case prove ordinary restitutionary 
remedies are often ineffective iri eliminating 
discriminatory practices. Awards of back pay are 
frequently insignificant becaUBe interim earnings are 
deducted or offset. Also, the value of reinstatement 
may be negligible becaUBe by the time employment 
discrimination cases are resolved, the plaintiff has 
had to find another" job. Upgrading, back pay and 
reinstatement in cases of retaliation may not be 
effective deterrents or satisfactory remedies for 
complainants because the original work environment 
may no longer be ·conducive to continued 
employment. Consequently, in light of the limited 
remedial effect of these permissible compensatory 
remedies, the award of punitive damages may be the 
only method of fulfiJling the purposes of the act, 
including encouraging plaintiffs to seek- relief by 
increasing their potential recovery "-1409 (see 
Claiborne v. fllinois Central Railmad. CE.D.La.. 1975) 
401 F.Supp. 1022. 1026. affd. in part and vacated in 
part (5th Cir. 19781 583 F.2d 1431. 

Although the language of section 12970, subdivision 
(a) is broad enough to encompass the award of 
punitive damages, Dyna-Med challenges this 
construction, claiming the statutory construction 
doctrines of ejusdem generis, [FN6] expressio unius 
est exc/usio alter-ius, [FN7] and noscitur a sociiJ 
[FNB] compel a narrow interpretation limiting the 
Commission to ordering only a:ffimmtive, equitable, 
remedial relief. 

FN6 "'[T)he doctrine of ejusdem ge.neris ... 
states that where general words follow the 
enumeration of particular classes of persons 
or things, the general words will be 
construed as applicable only to persons or 
things of the same general nature or class as 
those enumerated. The rule is based on the 
o bvioUB reason that if the Legislature bad 
intended the general words to be UBed in 
their unrestricted sense, it would not have 
mentioned the particular things or classes of 
things which would in that event become 
mere surplusage. '" (Sears[,) Roe/1uclr. & Co. 
v. San Diego Countv Dist. Council o( 
Caroenters 11979) 25 Cal.3d 317, 331. fn. 
1Q [158 Cal.Rntr. 370. 599 P.2d 676), 
quoting Sea/Iv v. Pacific Gas & Electric Ca. 
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FN7 · Expressio unius est exclusio alteri11.S 
means that "the expression of certain things 
in a statute necessarily involves exclusion of 
other things not expressed .... " (Henderson 
v. ·Mann Theatres Corp, Cl976) 65 
Cal.Ano·3d 397, 403 [135 Cal.Rntr. 266].l 

FN8 Under. the rule of noscitur a sociis, 
'"the meaning of a word may be enlarged or 
restrained by reference to the object of the 
whole clause in which it is used.'" (Peoofo v. 
Stout C197ll 18 Cal.App.3d 172. 177 (2,2 
Cal.Rnt:r. 593J. quoting Vilardo v. County of 
Sacramento 0942) 54 Cal.APP.2d 413. 420 
[129 P.2d 165).) . 

Dyna-Med argues applying the doctrine of ejusdem 
generis to section l.2970, subdivision (a) requires the 
authorizing language to be viewed in the ·light of the 
limited nature of the remedies specifically listed 
before the general language. In other words, because 
the only remedy enumerated involving the award of 
monetary or legal relief is the awarding of backpay 
[sic], it concludes the general remedy language may 
not be construed to expand the authorized. remedies 
to embrace punitive damages, because the phrase is 
limited' by specific examples of the relief available, 
all of which are traditional ... make-whole" remedies. It 
asserts the same result is arrived at by employing the 
other cited rules of statutory construction, because 
the Legislature demonstrated an ·intent not to 
authorize the ·exercise of any additional power 
unequivocally empowering the Commission to take 
affirmative action and then listing examples of such 
affirmative "make-whole" relief. 

Properly analyzed, these rules do not sustain Dyna
Med's proffered statutory construction. These 
principles are mere guides to determining legislative 
intent and will not be applied to defeat the underlying 
legislative intent. (Cal. State Emolovees' Assn. ,., 
Regents o( Universitv a( Califamio 119681 267 
Cal.Apn.2d 667. 670 [73 Cal.Rptr. 4491; Claibome v. 
flli110L' Central Rai/1·oad, suora. 401 F.Supp. 1022, 
1026,) Moreover, in evaluating legislative *1410 
intent from first gleaning the language of the statute, 
we should seek to avoid malting any language mere 
surplusage and thus rendered useless. Waver v. 
Worl.~nen's Camp. Appeals Bd. Cl973l 10 Cal.3d 222, 
230 [110 C111.Rnlr. 144. 5\4 P.2d 12241; Guelfi v. 
Marin Coimtv Emplovees' Retirement Assn. (1983) 

145 Cal.App.3d 297. 305 [193 Cal.Rptr. 3431.l 
Applying the proffered rules of statutory colllltruction 
effectively deprives the phrase "including but not 
limited to" of any meaning, when in fact it evinces 
clear legislative intent to expand, not limit, the list of 
remedies. (See America National Ins. Co. v. Fair 
Employmelll & Housing Com. Cl982l 32 Cnl.3d 603. 
ill [186 Cal.Rptr. 345. 651 P.2d 1151 (dis. opn.); 
State Compensation Ins. Fund v. Workers' Comp. 
Appeals Bd. (1977) 69 Cal.App.3d 884, 890 [138 
Cal.Rptr. 5091 .l 

Dyna-Med next argues the underlying legislative 
history of the FERA, and specifically section 12970, 
shows the Commission did not intend to allow 
punitive damages. It argues the FERA was modeled 
after the remedy language of the National Labor 
Relations Act (NLRA) which has been interpreted as 
not permitting · punitive damages; the FERA 
authorizes "affirmative action includihg (but not 
limited to)" similar to~ the NLRA which has been 
construed by the courts as authorizing only remedial 
relief; and the Legislature's enactment of a parallel 

· statutory scheme relating to housing discrimination 
expressly providing for punitive damages suggests 
the omission of this remedy from the employment 
discrimination provisions was intentional. 

The cited language of subdivision (a) of section 
12970 appeared originally in former Labor Code 
section 1426, adopted in 1959 as part of the FEPA, 
which was later recodified and substantially 
reenacted in section 12970, subdivision (a). Without 
question, the phrase in dispute resembles section 
lO(c) of the NLRA (29 U.S.C.A. § 151 et seq., ~ 
l 60(c\l, which directs the National Labor Relations 
Board (NLRB) upon a finding of an unfair labor 
practice to issue a cease and desist order requiring the 
violator to "take such affirmative action, including 
reinstatement of employees with or without back pay, 
as will effectuate the policies of [the Act]. ... '' This 
language in 1938 was interpreted by the United 
States Supreme Court as not allowing punitive 
damages. ( Edisgn Co. v. Labor Board (19381 305 
U.S. 197, 235-236 [83 L.Ed. l26, 143. 59 S.Ct. 206. 
219-220).) [FN9] *1411 

FN9 In Edison the Supreme Court stated: 
"That section [29 U.S.C. S 1601c)] 
authorizes the Board, when it has found the 
employer guilty of unfair labor practices, to 
require him to desist from such practices 
'and to take such affirmative action, 

'including remstatement of employees with 
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' 

or without back pay, as will effectuate the 
policies of this Act.' D We think that thiE 
authority to order affirmative action does not 
go so far as to confer punitive jurisdiction 
enabling · the B card to inflict upon the 
employer any penalty it may choose because 
he ·is engaged in unfair labor practices, even 
though the Board D be of the opinion that 
the policies of the Act might be effectuated 
by such an order. 
"The power to command e.ffumative action 
is remedial, not punitive, and is to be 
exercised in aid of the Board's authority to 
restrain violations and as. a I!lllans of 
removing or a voiding the· consequences of 
violation· where those consequences are of a 
kind to thwart the purposes of the .Ai:t." (305 
U.S. 197. 235-236 (83 L.Ed. 126 .. J43l; 
Commodore Home Systems, In.c. v. Superior 
Court. supra. 32 · Cal.3d 211. 224 (dis. 

: . opn.).) 

In 1969;.·the word "affirmative" preceding the word 
"action"· : was removed from section 12970, 
subdivision (a). (Stats. 1969, ch. 526, § 1, p. 1142.) 
[FNIO]. Because thiE language was not otherwise 
modified in llllY relevant manner by the Legislature, 
DynacMed relies on federal precedent construing the 
NLAA asowell as title VII of the.Federal Civil Rights 
Act of.1964 which contains similar language within 
section· 706(g), authorizing the trial court to enjoin 
il)tentional violations of the Civil Rights Act and to 
"order such affirmative action as may be appropriate, 
which may include, but is not limited to, 
reinstatement or hiring of employees, with or without 
back pay ... or any 0th.er equitable relief as·the court 
deems appropriate .... " (42 U.S.C. § 2000e-5(g).) 
[FNll] Its reliance on federal precedent is misplaced.. 
[FN12] 

FNl 0 The Attomey General 'notes the 
apparent · reason for thiE change was to 
distinguish the "action" whicb the 
Commission could order from the narrow 
definition of "affirmative actions" as 
educational and promotional activities which 
was added to FEHA's predecessor statute in 
1967. (See former Lab. Code, § 1413, subd. 
(g), added by § 5 of Stats. 1967, ch. 1506, § 
1, at p. 3573.) This construction is also 
proffered by Dyna-Med and amicus MMA. 
Because [I] do not rely on that legislative 
modification, [I] do not comment on the 
correctness of that 11Bsertion. 

FNl 1 "The authority of courts to grant relief 
in actions brought under the Equal 
Employment Opportunity Act of 1972 is 
govemed by the same statutory provision 
which applies in actions under Title VII of 
the Civil Rights Act of 1964 [042 U.S.C. § 
2000e-5(gl.DJ [Fn. omitted~] [That section] 
authorizes courts to order 'such af:finns.tive 
action as may be necessary' to remedy 
unlawful employment. practices." (Richerson 
v. Jones C3d Cir. 1977) 551F.2d918. 923.) 

FN12 [I am] aware the majority in 
Commodore Home Svstems, Inc:. v. Superiol' 
Court. supra, 32 Ca.l.3d 211. 217, when 
determining that the FERA does not limit 
the relief a court may grant in a statutory · 
suit charging . employment discrimination 
and that all relief generally available in 
noncentractuii.I actions, including punitive 
damages may be obtained in such e civil 
action under the FEHA, noted differences 
between the NLRA as well as section 
706(g)of title VII of the Civil Rights Act of 
1964 · (42 U.S.C. § 2000e-5(g)) whicb 
diminish the weight of federal precedent 
interpreting the federal statutes as not 
authorizing awards of either general 
compensatory or punitive damages. 
However, because [I]· believe the 
[distinctions] in Commodore rested 
substantially on the precise context of the 
issue the court was reviewing (i.e., the 
separate and distinct route to resolution of 
claims through private court action, and not 
administrative relief), [I] do not rely on 
[them] here. 

Critical differences between the NLRA and the 
FEHA convince [me] the federal precedent is not 
apposite. (See, e.g., Edison Co 1•. Labor Board 
suera.. 305 U.S. 197, 235-236 [83 L.Ed. 126 (143, 59 
S.Ct. 206. 2 l9-220Jl; see also Pearson v. Westeni 
Elec. Co .. etc. (] Otb Cir. 19761 542 F.2d 1150. 1152; 
Van Hoomissen v. Xerox Corooration CN.D.Cal. 
1973) 368 F.Supp. 829. 837.) Granted, "[w]hen 
legislation ·has been judicially construed and a 
subsequent statute on the same or an analogous 
subject is framed in the identical language, it will 
ordinarily be presumed that the Legislature intended 
that the language as used in the later enactment 
would .. 1412 be given a like interpretation. This rule 
is applicable to state statutes which are patterned 
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after the federal statutes. [Citations.]'" (Be/ridge 
Farms v. Agricult11ral Labor Relations Bd. (1978\ 21 
Cnl.3d 55 l. 557 fl47 Cal.Rptr. 165. 580 P.2d 6651. · 
quoting Los Aageles Met. · Ttaas# A uthoritv v. 
Brothe1·hood o(Ro.ilroad Trainmen (1960) 54 Cal.2d 
684. 688-689 [8 Ce.!.fu?tr. 1. 355 P .2d 9051; li!llillJ. 
Oil Associates v. Johnso1d1935) 2 Cal.2d 727. 734-
735 [43 P.2d 291, 98 A.L.R. 14991,l Howevei:, this 
recognized principle of statutory con&truction rests 
upon the predicate the latter stanrte involved the same 
or an analogous subject ·which has similar [or] 
identical language. Here, the subjects are not 
analogous. The underlying purposes of the NLRA 
and the FEHA (or FEP A) differ. The former exists to 
prevent industrial unrest and strife or, in other words, 
to promote indUBtrial peace (Carev v. Westinrrhousc 
Corp. Cl964l 375 U.S. 261. 271 [1 J L.Ed,2d 320, 
328, 84 S.Ct. 40lll. while the latter exists to 
eliminate specific discriminatory practic5s ( Slilli_ 
Pers01mel Bd. '" Fair Emplovmenr & Housing Com,, 
supr-a, 39 Cal.3d 422. 432). More specifically, the 
NLRA regulates and encourages collective 
bargaining between employers and employees (Carey 
v. Westinghouse Com .. supra. 375 U.S. at p. 271 [I I 
L.Bd.2d nt p. 328. 84 S.Ct. at p. 4091: N.L.11.B. v, 
Pincus Br·os. Inc -Maxwell (3d Cir. l980) 620 F .2d 
367. 376; Bloom v. N.L.R.B: ID.C. Cir. 19791 603 
F.2d 10 LS. 1019). while the FERA makes 
employment discrimination against certain 
enumerated groups illegal. The former is designed to 
protect the .rights of workers to organize into 
bargaining · units and to create a cooperative 
atmosphere· of recognition between labor and 
management. (See N.L.R.B. ,,., Knuth Bros., Inc. (7th 
Cir. 19761 537 F.2d 950. 957.) On the other hand, the 
latter is designed to protect the . individual's 
constitutional right to be free from discrimination 
within the employment setting ( Sratc. Personnal Ed. 
'" Fair Emoloymem & Housing Com .. supra. 39 
Cal.3d at p. 432). not to create a spirit of cooperation 
between labor and management. Instead, the FERA 
was designed to provide an efficient administrative 
remedy to enforce an employee's . right to be treated 
equally and to insure ·employers refrain from 
committing discriminating employment practices. 
Moreover, the NLRA does not provide a claimant 
with an analogous right to independently pursue an 

· unfair labor practices claim in the courts upou 
administrative default or issuance of a right-to-sue 
letter, while the PEHA provides both judicial and 
administrative remedial procedures, requiring 
sensitivity to consistency in available relief. [FN13] 
"1413 

FN13 While comparing the NLRA with title 
VII, the court in Claiborne v. fllinois 
Central Railroad, supra, 401 F.Supp. 1022, 
1024-1025. aptly explained: "Moreover, the 
aim of the N.L.R.A. was to establish e 
framework within which management and 
labor could resolve their conflicts, whether 
by collective bargaining or economic 
warfare, e.g., strikes and lockouts. The 
N.L.R.A. was not meant to be outcome 
determinative, ·i.e., it was not to ensure that 
management or labor wins every conflict. It 
simply defined permissible methods of 
engaging in industrial conflict and sought to 
channel labor/management conflict into 
peaceful negotiations. Title VII is radically 
different. It seeks ·to end all employment 
discrimination. It does not define 
permissible methods of discrimination nor 
does it establish a framework allowing for 
employment discrimination. Its aim is to be 
outcome determinative and to see that 
employees who are discriminated against 
win every conflict. . 
"Punitive damages under the N.L.R.A. are 
inappropriate because they would only serve 
to exacerbate conflict between management 
and labor within the permissible sphere of 
indUBtrial conflict, i.e., strikes and lock-outs. 
The party assessed punitive damages could 
seek revenge in the next .strike or be 
recalcitrant ·at the bargaining t!l.ble. This 

. would undermine the spirit of cooperation 
that is necessary for good-faith collective 
bargaining and the peaceful resolution of 
industrial conflicts. Such revenge seeking 
would be almost impossible to prove wlless 
the party accused of it stated this was a 
reason for its action. Punitive damages 
might also create a sense of moral 
.superiority in the side receiving them, 
discouraging that side from negotiating and 
avoiding strikes because it felt it was 'right.' 
Furthermore, punitive damages might permit 
the N.L.R.B. ·to destroy the equality of 
power between management and labor that 
Congress intended to create by the N.L.R.A. 
[QNote, Tort Remedies for Employment 
Discrimination Under Title VII, 54 
Va.L.Rev. 491, 502 (1968).[)] 
"No such dangers exist under Title VII. 
Employment discrimination is_ not 
negotiable so there iE no negotiating process 
to undermine. Where there is employment 
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discrimination, there is no equality of power 
to be maintained, since employment 
discrimination is absolutely prohibited. 
Finally, there is no permissible area of 
conflict where revenge 'for punitive damages 
might be sought. Indeed, the possibility of 
punitive damages under Title VII should 
encourage an end to employment 
discrimination [ ... ]. Accordingly, the 
profoundly different aims of Title VII and 
tbe N.L.R.A. should lead to a different, not 
similar, decision on punitive damages." 
Upon reviewing the Claiborne court's 

. decision, the Fifth Circuit stated: "Without 
approving or disapproving the lower court's 
resolution of the Title VII issue, its 
discussion of Title VII and the different 
purposes of the Civil Rights Act as 
compar.ed to the [NLRA] ... is fully 
persuasive that an award of pumllve 

.. damages does not so conflict with the 
'·'::.purpose embodied in Title VII that it should 
c."be disallowed in a combined [Title VII and 
·. :42 United States Code section 19811 suit." 
. (Claiborne v. nlinois Cent. R.R. (5th Cir. 

·., 1978) 583 F.2d 143, 154.l 

Dyna-Med's reliance on title VII cases is similarly 
misplaced. (See, e.g., Shah v. Mt. Zion Hospital & 
Medical. Ctr. (9th Cir. 198l'i 642 F.2d 268. 272: 
De.Grace v. Rumsfeld Clst Cir. 1980) 614 F.2d 796. 
808; Richerson v. Jones. supra. 551 F.2d 918, 926; 
Pearson v. Westem Electric Co.. supra, 42 F.2d 
1150, 1152.l 42 United States Code section 2000e
j_(g} of title VIl significantly provides: "[T]he court 
may ... order such affirmative action as may be 
appropriate, which may include, but is not limited to, 
... or any equitable relief as the court deems 
appropriate." (Italics added.) Several decisions ·have 
focused on this phrase "any other equitable relief' in 
determining that punitive damages are not awardable, 
for they are traditionally not available in equity. (See 
Shah 1•. Mt. Zion Hospital & Medical Ctr .. supra. 642 
F.2d 268, 272,; Miller· v. Texas Slate Bd. oCBar·ber 
Examiners (5tb Cir. 1980) 615 F.2d 650, 654; 
Richerson v. Jo11es, supra, 551 F.2d 918, 927,) 
Consequently, these courts have understandably held 
the explicit reference to equitable, and the silence 
with regard to legal, relief suggests the unavailability 
of punitive damages under title Vll. In contrast, the 
FERA expressly empowers the Commission to take 
whatever action is necessary to effectuate its policies, 
without an express limitation to equitable relief or 
complete silence as to legal relief, The absence of 

such qualifying language "'1414 and complete 
silence regarding legal damages in the FEHA fin1her 
dissuades [me] from following the cited federal 
precedent. [FN14) 

FN14 Amicus MMA contends the title VII 
cases are not distinguishable here because of 
the inclusion of the term "equitable" in the 
remedies section of the statute, citing the 
remedy language contained in the Federal 
Age Discrimination [in] Employment Act 
(ADEA) (29 U.S.C. § 621 et seq.). 29 
United States Code section 626(bl 
pertinently provides: "In any action brought 
to enforce this chapter the court shall have 
jurisdiction to grant rucb legal or equitable 
relief as may be appropriate to effectuate the 
purposes of this chapter, including without 
limitation judgments compelling 
employment, reinstatement or promotion, or . 
enforcing the liability for amounts deemed 
to be unpaid ipinimum wages or unpaid 
overtime compensation under this section. 

" 
:MM.A notes that every circuit court which 
has considered the issue of whether the 
ADEA permits the disposition of punitive 
and pain and suffering damages has held in 
the negative. (See Slatin. v, Stanford 
Research Institute ( 4tb Cir. 1979) 590 F.2d 
1292; T!azm1fi!Z v, Eastem Ai1· Lines, Inc. Ost 
Cir. 1978) 579 F.2d 107; Dean v, .American. 
Sec. Ins. Co. C5tb Cir. 19771 559 F.2d 1036; 
Rogers v. Exxon Research & Enginem·ing 
Co. [3d Cir. i977l 550 F.2d 834; Naton v. 
Bank of Califomia (9th Cir. 1981) 649 F.2d 
691.\ In deciding pain and suffering or 
punitive damages are not necessary to 
effectuate the purposes of the ADEA, the 
Dean and Rogers v. Exxon cases rely heavily 
on the provision. for liquidated damages in 
cases of willful violations of the· ADEA. 
(Roger·s v. Exxon, siipra, at p, 840; Dean v. 
Amel'ican Sec. Ins. Co., supra, at p. 1039 .) 
After reviewing the legislative history, Dean 
states the sponsor of the bill "held the view 
that O liquidated damages could effectively 
supply the deterrent and punitive damages 
which both criminal penalties and punitive 
damages normally serve. [Fn. omitted.)" 
(Id., at p. 1040.) There is no analogous 
provision specifying the type o,f damages 
that can be awarded in cases of willful 
violations in the FERA, and thus we do net 
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:find the ADEA cases controlling. 1 note that 
although three of the courts (Rogers, supra, 
at [p. 841); Nato12. su/}ra, at p. 699, and 
Slatin. supra, at p. 1296) expressed concern 
that pain and suffering . damages would 
negatively impact the conciliation process, 
the court in Vazquez. suora. 579 F.2d 107, 
expressly rejected the proposition, 
concluding that a contrary result might be so 
logice.Jly reached (i.e., the employer might 
be less likely to compromise a claim if he 
knows no pain and suffering damages can be 
awarded against him). C!d., at p. 11 Ll 

O[TJhe FERA provides alternative avenues of relief 
through either the administrative or the judicial 
process. AB already explained, both procedures 
commence with the filing of a complaint with the 
Department. (§ 12960.) Under the judicial route, a 
complainant receives a right-to-sue notice and files 
an action in court .. (§ 12965, subd. (b).) Under the 
administrative route, the Department investigates the 
complaint (§ 12963 ), conducts discovery (§ § 
12963.1·12963.5), attempts conciliation(§ 12963.7), 
files an accusation with the Commission (§ 12965, 
subd. (a)), and presents the case to the Commission 
(§ 12969). The decision, however, whether to go to 
court does not rest with the claimant. Rather, the 
Department has exclusive jurisdiction over the case 
for 150 days(§ § 12960, 12965, subd. (b)), and must 
give a right-to-sue letter to the claimant if an 
accusation is not issued within the .time period before 
the claimant may file a court action. However, 
although this . private right of action under section 
12965, subdivision (b), appears to be contingent upon 
the Department's decision not to prosecute or the 
lapse of 150 days, "[a]s a practical matter ... parties 
who intend to pursue their case in court are given 
'right to sue' letters in every case, even *1415 in 
advance of the 150-day limit." ( State Personnel Bd. 
'" Fair· Emolo11me111 & Housing Com.. ~oupra, 39 
Cal.3 d 422, 433, fn. 11.) Where the Department 
decides to administratively handle the case, the 
complainant may not pursue a civil action. (See 
generally Snipes l'. Citv of Bakersfield, supra, J 45 
Cal.A.m:i.3d 861. 865-868.) In essence, this 
administrative process was designed to be supported 
completely by the Department's own staff of 
investigators, attorneys· and other personnel to 
prosecute the alleged violation rather than bestowing 
that responsibility upon a complainant. (See [ State 
Personnel Bd., supra], at p. 432.) In fact, the 
[L Jegislature originally provided for only the 
administrative route and later added the judicial 

avenue of relief, but retained the former apparently to 
highlight its intent the administrative process was 
designed to handle the bulk cf the cases end its belief 
the administrative process would operate effectively 
to eliminate employment .discrimination. Indeed, 
"[t]he FEPC has been entrusted with the duty of 
effectuating the declared policy of the state to protect 
and safeguard the rights and opportunities of e.JJ 
persons to seek, obtain and hold employment without 

. discrimination." (Northern lnvo Hom. v .. Ftii1· Emp. 
Practice D Com. 119741 38 Cal.App.3d l 4. 25 [ill 
Cal.Rptr. 8721.l 

In Commodm·e Home Svstems. Inc. v. Superior 
Court suwa 32 Cal.3d 21 L 221. this 0 Court held 
compensatory and punitive damages are available to 
persons who "elect" the judicial avenue of relief 
under the FERA. [FN15) Thus, an anomaly arises if 
punitive damages are not likewise available within 
the administrative avenue of relief. AP. Justice 
Richardson pointed out in his dissent in Commodore. 
supra. at pages 2.22-223, "it would be wholly 
anomalous to allow· punitive damages to accusers 
[sic] who have been unsuccessful administratively 
before· the commission, but to deny such damages.to 
those whose claims have been successfully 
established. The result of any such disparity of 
remedy would be to encourage [ claimantE to file 
insufficient or inadequate] complaintE with the 
commission in order to avoid or circumvent 
administrative proceedings in the hope of obtaining 
punitive damages in subsequent civil actions. Such a 
consequence would be contrary to FEHA's policy of 
eiimina.ting employment discrimination · through 
adminiBtrative 'conference, conciliation, and 
persuasion.' (Gov. Code, § 12963.7, subd. (a).)" 
Moreover, given the substantial volume of 
complaints received by the Department, if it pursued 
only the strongest cases with the most egregious 
FEHA violations, then ironice.Jly claimants with 
wealcer cases who could afford to pursue judicial 
action would have access to compensatory and 
exemplary damages while stronger cases heard by the 
Commission would not. A construction permitting 
this would defeat "'1416 an underlying purpose for 
administrative relief, to wit, to provide a.o 
administrative scheme and forum for complainants to 
vindicate their employment rights, regardless of 
economic status. Indeed, public policy prohibiting 
employment discrimination practices cannot permit 
an individual claimant's affluence to determine 
whether he/she is entitled to effective relief. Absent 
the availability of similar relief, it is inevitable that. 
equal protection violations will occur. [FN16) 
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FNlS The question whether the CommiBBion 
can award compensatory and punitive 
damages was expressly reserved[.] 0 ( 
Commodore Home Svstems h1.c. v. Superior 
Court. supra. 32 Cal.3d 211 [215. 2201; 
State Perso11nel Bd. v. Fair Employment & 
Housi11g Com .. supra. 39 Cal.3d. 422. 429. 
434. fu. 12.) 

FNl 6 The depth of the impact of the 
possibility of disparity in available remedies 
is far greater than initially meets the eye 
with regard to the indigent or less 
sophisticated claimants who cannot mount 
or sustain a lengthy civil ·action. Those 
individuals will be denied an opportunity to 
obtain an award of punitive damages solely 
because of their economic or social 
circumstances. Not only is this distinction 

. among claimants irrelevant, but it is contrary 
:''•to the Legislature's intent to eliminate 
,;einployment discrimination, and violates the 
. , basic principles of equal protection. 
··Unfortunately, economic status is often 

strongly correlated to race, sex, and various 
other forms of discrimination prohibited by 

- the FERA. If such victims of employment 
.. discrimination, often unemployed at the time 
';they seek relief, cannot obtain full relief 
••·through the administrative proceedings 
,,~made available to them, then in essence the 

FERA will foster discrimination rather than 
eliminate it as judicial relief to this class is 

· not economically feasible, The Legislature 
intended to create an expeditious, complete, 
administrative remedy, not an inferior mode 
of relief occasionally available to the 
unfortunate. 

Moreover, if the Commission is· prohibited from 
awarding punitive damages while courts are free to 
do so, the underlying purposes of the ad:rni.ni.strative 
avenue of adjudication will be undermined. The 
Commission was created to interpret and implement 
the act and concomitantly to develop expertise in 
einployrnent discrimination practices in Ce.lifomia. 
(See § 12935; see generally State Personnel Bd. v. 
Fair Emplovmenl & Housing Com .. supra, 39 Cal.3d 
422. 432.) By establishing an administrative avenue 
of relief in the Commiasion with such expertise, the 
FERA is designed to promote efficient resolution of 
discrimination complaints while removing additional 
pressure from the state's overburdened judicial 

system. In fact, if the Commission was prohibited 
from awarding punitive damages while the courts 
were free· to do so, the Depruiment. might forego 
seeking administrative relief, thus delaying any relief 
and embroiling the discriminated person in unwanted 
courtroom proceedings. Further, this affects the 
fulfillment of the Department's role in that particular 
case with regard to conference, conciliation and 
persuasion efforts to resolve the dispute. [I] believe 
[this] construction O provides "a reasonable and 
common sense interpretation consistent with the 
apparent purpose and intention of the lawmalcers, 
practical rather than technical in nature, and which, 
when applied, will result in wise policy rather than 
mischief or- absw:dity." (Ho11ei.• Springs Homeowners 
Assn.[. Inc.] v. Board o( Supervisors. supra. 157 
Cal.Aop.3d 1L22, l l36. fh. 1 L U11ited Business Corn. 
v. Citv o(San Diego (1979) 91 Cal.Aw.3d 156, 170 
[154 Cal.Rotr. 2631.l 

Further, the Commission is authorized to interpret 
the FERA both by regulation(§ 12935, subd. (a)(l)) 
and a system of precedential opinions "'1417 ( § 
12935, subd. (h)). Although the ultimate 
interpretation of a statute rests with the courts, 
consistent 'administrative construction of a statute 
over many years, particularly when it originated with 
those charged with ·putting the statutory machinery 
into effect and enforcing it, is entitled to great weight 
and will be followed unless clearly erroneous. (Qgy 
Law Student.1· Asm v. Pacific Tel. & Tel. Co, 11979) 
24 Cal.3d 458, 491 [156 CalRptr. 14,. 595 P.2d 5921: 
Judson Steel Com. v. Workers' Comp. Appeal.I' Bd. 
fl 978) 22 Cal.3d 658, 668 []SO CaLRptr. 250, 586 
P.2d 5641; DeYoung v. Citv o(San. Diego (1983) 147 
Cal.App.3d 11, 18 (194 Cal.Rott. 722],) D [I]n 1980, 
the Commission promulgated title 2. California 
Administrative Code section 7286.9, subdivision (c) 
providing: "While normal monetary relief shall 
include relief in the nature of baclc pay, reasonable 
exemplary or compensatory damages may be 
awarded in situations invoJ.ving violations which are 
particularly deliberate, egregious or inexcusable." 
Although this regulation was repealed in 1985 as 
setting forth an incorrect and misleading standard, the 
Commission held in D:F.E.H. v. Ambylou 
Enterprises, Inc. (1982) F.E.H.C. Dec. No. 82-06), 
compensatory and punitive damages are available 
under the FERA (id., at p. 8); punitive damages are 
designed to punish a wrongdoer and provide an 
example to deter others from similar conduct as are 
permissible in a court of law (id., at p. 13); and the 
availability of such damages is governed by Civil 
Code section 3294. (Id., at p. 13.) In D.F.E.H. v. 
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Fresno Hilton Hotel (1984) F.E.H.C. Dec. No. 84-03, 
npp[eal] pendingQ, the Commission held that under 
section L2970, subdivision (a), it could award both 
compensatory (id., at pp. 34-36) and punitive (id.; at 
pp. 36-40) damages. The CommiBsion declared: "The 
purpose of awarding punitive damages is to punish or 
D malce an example of respondent, when it [has] 
engaged in, condoned, or ratified conduct which is 
oppressive, fraudulent or malicious. CCiy. Code, § 

~11 (Id., at p. 37; see aLso D.F.E.H v. Donald 
Schriver, Inc. (1984) F.E.H.C. Dec: No. B4-07, app. 
pending, declaring the CommiBsion is authorized to 
award punitive damages (id., at [p.] 18) O follow[ing) 
the judicial standard set forth in Civ. Code. § 3294 
(id., at pp. 18-22).) 

Since the Commission first interpreted section 
12970, subdivision (a) in 1980, the Legislature has 
amended the FERA on numerous occasions without 
addressing the language in dispute regardiri.g the 
Commission's authority to award appropriate 
effective re4ef. "[W)here the Legislature has failed to 
modify the statute so e.s to require an interpretation 
contrary to the regulation, that fact may be 
considered to be an indication that tli.e ruling was 
consistent with the Legislature's intent. 11 

( Action 
Trailer Sales, Inc. v. State Bd. ofEqualization (19751 
54 Cal.bpp.3d 125, 133-l3[4J [126 Cal.Rntr. 3391: 
see also Coca-Cola Co. v. State Bd. of Equalization 

. I 1945 l 25 Cal.2d 918, 922 [156 P .2d 11 .l .. 1418 

Dyna-Med relies ·upon a bill introduced but not 
enacted by the Legislature in 1976 (Assem. Bill No. 
3124) (2 A.ssem. Final Hist. (1975-1976 Reg. Sess.) 
p. 1658) which would have expressly authorized the 
CommiBsion to award damages in employment 
discrimination cases in an amount not to exceed 
$500. [FN17] [Dyna-Med's] reliance on proposed, 
but unpassed legislation is misplaced. (National 
Elevator Services, Inc. 11. Department a( Industrial 
Relations (19821 136 CaLApp.3d 13l. 141 [il§ 
Cal.Rntr. 1651; Miles v. Workers' Comp. Appeals Bd. 
11977') 67 Cal.A00 .3d 243, 248, fn. 4 [136 Cal.Rntr. 
508]; Sacramento Newsvaper Guild 11• Sacramento 
Countv Bd. of Suprs. (1968) 263 Cal.App.2d 4 l. 58 
[69 Cal.Rplr. 4801; see United State..~ v. Wi,re 11962) 
370 U.S. 405. 411 [8 L.Ed.2d 590. 594-595, 82 S.Ct. 
1354),) 

FNl 7 The Legislature attempted in 1983-
1984 to amend section 12970, subdivision 
(a) to specifically authorize compensatory 
·and punitive damages as "declaratory of 
existing law" in Senate Bill No. 2012; 

however, this language was removed before 
its enactment. (Stats. 1984, ch. 1754, § 3, p. 
6406.) 
During the 1981-1982 legislative session, 
the Legislature twice declined to enact 
statutes which would have prohibited the 
CommiBsion from awarding punitive 
damages in Senate Bill No. 516 and 
Assembly Bill No. 879. 

Dyna-Med next argues the express authorization in 
section 12987, subdivision (2) for the Commission to 
award actual and punitive damages up to $1,000 in 
housing discrimi.llation cases and the omission of a 
similar provision in the employment discrimination 
provisions of the FERA, suggests the Legislature did 
not intend punitive damages be available to remedy 
discriminatory employment practices. It further notes 
this distinction exists between the federal fair housing 
and fair employment statutes causing the courts to 
hold a specific punitive damage provision in the 
former. implies punitive damages· are not available 
under the employment provisions. (See tit. vm: of the 
Civil Rights Act, 42 U.S.C. § 3612Ccl, relating to fair 
housing which specifically permits recovery up to 
$1,000 in punitive damages in comparison to the 
absence of any corresponding authorization for 
punitive damages in tit. VII; see, e.g., Richerson v, 
Jones, supra. 551 F.2d 918, 927-928.l Accordingly, it 
contends that had the Legislature intended to 
empower the Commission to award punitive 
damages, it would have O so [provided e.s] it had O in 
parnllel legislation. Again, [I Ellll] unpersuaded. 

In 1959, when the FEPA was enacted, the 
Legislature also enacted the Hawkins Act (former 
Health & Saf. Code, § 35700 et seq., ena.Cted by 
Stats. 1959, ch. 1681, § 1, p. 4074), prohibiting 
housing discrimination [in publicly assisted housing], 
anti the Unruh Civil Rights Act (enacted· by Stats. 
1959, ch. 1866, § § 1-4, p. 4424; Civ, Code, § 51 et 
seq.), prohibiting discrimination in business 
establishments. In 1963, the Hawkins A.ct was 
repiaced by the Rumford Fair Housing Act (former 
Health & Saf. Code, § 35700 et seq., enacted by 
Stats. 1963, ch. 1853, § § 1-2, p. 3823). The 
Hawkins Act originally permitted co:inplainants to 
sue for the award of damages of not "'1419 less than 
$500. (Formc:r Health & Saf. Code, § 35730.) 
However, in 1963 when the Hawkins Act · we.s 
replaced by the Rumford Act (Stats. 1963, ch. 1853, 
§ 2, p. 3823 et seq.), the Commission we.s 
empowered to order a violator to pay damages (not 
exceeding $500) if the Commission determined 
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certain other delineated remedies were not available 
(id., at pp.· 3828-3829). In 1975, the maximum 
damage award was increased to $1,000. (Stats. 1975, 
ch. 280, § 1, p. 701.) In 1977, the Commission was 
authorized to order such action by a violator as 
deemed appropriate to serve the law, including, but 
not limited to the sale or rental of the same or similar 
housing, the provl8lon of nondiscriminatory 
purchase, rental and financing terms, and "[t]he 
payment of actual and punitive damages" not 
exceeding $ l,000 (Stats. 1977, ch. 1187, § 10, p. 
3893; ch. 1188, § 13.1, pp. 3905-3906). Essentially, 
this statutory scheme was then carried into the FERA 
when the employment and housing statutory schemes 
were combined. 

As the foregoing history illustrates, although both 
the housing and employment discrimination statutes 
are now contained within a single act, the PEHA, 
they followed different legislative routes of treatment 
resulting in totally separate, original enactments. The 
Legislature has consistently placed limitations on 
remedies available in the housing context while at the 
same time granting the Commission broad discretion 
to fashion ·appropriate awards in the employment 
context. Consequently, because the limitation on 
recovery within the housing context in section 12987, 
subdivision (2) expressly notes punitive damages 
only to limit the availability of such damages, the 
absence of any express reference to such damages in 
·se-ction 12970, subdivision (a) within the employment 
context should not be construed as a lack of 
authority, but rather a lack of statutory limitation on 
such damages. · 

Further, [this] construction of the FERA coincides 
with public policy. The public commitment to 
eliminate discrimination as explicitly set forth in 
section 12920 and characterized as a civil right in 
section 12921, is constitutionally guaranteed by 
article L section 8 of the California Constitution. 
Section 8 provides: "A person may not be 
disqualified from entering or pursuing a business, 
professiou, vocation, or employment because of sex, 
race, creed, color, or national or ethnic origin." "The 
right to work and the concomitant opportunity to 
achieve economic security and stability are essential 
to the pursuit of life, liberty and happiness." (Sail'er 
Inn [. foe,] v. Kirbv (197]) 5 Cal.3d l, l 7 [95 
Cu.l.Rntr. 329. 485 P.2d 529. 46 A.L.R.3d 351].) 

Dyna-Med next contends the absence of procedural 
safeguards existing within the judicial system 
requires a conclusion punitive damages not be 

available in administrative proceedings. [I] recognize 
.there may be differences in general procedure, rules 
of evidence, discovery, etc. However, the 
Commission is expressly permitted to award punitive 
damages in housing "'1420 discrimination cases. 
Moreover, both the Administrative Procedure Act 
(Af>A) (§. 11500 et seq.) and Code of Civil Procedure 
section 1094.5 provide procedural protections to 
insure due process concerns are satisfied. O ([See] 
American National Ins. Co. v. Fair Employmenl & 
Housi!lg Com., sup1·a. 32 Cal.3d 603. 607 [iubstantial 
evidence review by superior court]; [see also] State 
Persollnel Bd. v. Fair Emplovme111 & Housing Com .. 
supra, 39 Cal.3d 422 433. and Kenigan v. Fair· 
Emplovment Practice Com. 0979) 91 Cal.App.3d 43. 
21 [154 Cal.Rotr. 291 D [independent judgment 
review] O.) In any event, "[Commission] hearings are 
always full evidentiary proceedings governed by the 
Ca!lfornia rules of evidence and conducted in 
accordance with the California . Administrative 
Procedure Act. (§ § 11500 et seq., 12972.) A record 
is preserved to facilitate judicial review, and the 
[Commission] is required to iBsue a decision setting 
forth findings of fact and conclusions of law in every 
contested case.{§ § 11517, subd. (b), 11518.) Cross
examination ill, of course, permitted. ... " ( State 
Perso11nel Bd. v. Fair Emplmrment & Housing- Com .. 
supra, 39 Cnl.3d 422, 433.) 

Finally, Dyna-Med direly predicts giving the. 
Commission authority to award punitive damages 
will open a Pandora's Box concerning the authority of 
administrative agencies generally to award punitive 
damages. However, although many administrative 
agencies are governed by the Af> A, it is the FERA, 
not the APA, which gives the Commission the 
authority to order "such action ... as, in the judgment 
of the commission [,] will effectuate the purposes" of 
the FERA (6 12970, subd, (a)). If the Legislature 
gives an agency responsibility to protect the public 
and authorizes it to take the appropriate steps 
necessary to carry out the purposes of an act it 
enforces, then such an agency should be authorized to 
determine claims for punitive damages. Whether· 
other administrative agencies have, or will be given, 
such authorization can only be determined upon a 
review of those agencies own statutory authority, a 
review not necessary to this appeal. ~1421 

Cal.,1987. 

Dyna-Med, Inc. v. Fair Employment and Housing 
Com'n 

END OF DOCUMENT 
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TOP ANGA ASSOCIATION FOR A SCENIC 
COMMUNITY, Plaintiff and Appellant, 

v, 
COUNTY OF LOS ANGELES et al., Defendants and 

Respondents; JAMES WARREN BASSLER 
et al., Real Parties in Interest and Respondents 

L.A. No. 30139. 

Supreme Court of California 

May 17, 1974. 
SUMMARY 

In administrative mandamus proceedings, the trial 
court refused to disturb a variance granted by a 
county agency permitting a mobile home park on 
about 28 acres of an area zoned for light agriculture 
and single family residences. (Superior Court of Los 
Angeles County, No. C-7268, Robert A. Wenke, 
Judge.) · 

The Supreme Court reversed and remanded the t 

cause to the trial court with directions to issue a writ · 
of mandamus requiring the county board of 
supervisors to vacate the order awarding a variance. 
The trial court was also directed to grant any further, 
appropriate relief. ·It was expressly held that 
regardless of the terms of a local zoning ordinance, 
the governing administrative agency, in adjudicating 
an application for a variance, must mske findings 
such as will enable the parties to determine whether 
and on what basis they should seek review and, in the 
event of review, to apprise the court of the basis of 
the agency's action. Also, it was held that as a 
prerequisite to sustaining a variance, the court must 
deteniJine that substllntial evidence supports the 
agency's findings and that they support the agency's 
decision. It was pointed out that Goy. Code. § 

65906, outlining the circumstances under which a 
variance may be properly granted, emphasizes 
disparities between properties, rather than the 
treatment of the subject property's characteristics in 
the abstract. The court noted that the agency's report 
focussed almost exclusively on the qualities of the 
subject property and failed to provide comparative 
information on the surrounding propeities, with the 
result that the agency's summary of "factual *507 
data," on which·its decision apparently rested, did not 
include facts sufficient to satisfy the Government 
Code provision. 

Page 1 

In Bank. (Opillion by Tobriner, J., e>qrressing the 
unanimous view of the court.) 

HEADNOTES 

Classified to California Digest of Official Reports 

Q) Zoning and Planning§ 4-Variances-Findings. 
Regardless of whether the local zoning ordinance 
commands that the variance board set forth findings, 
that body must render findings sufficient both to 
enable the parties to determine whether and on what 
basis they should seek review and, in the event of 
review, to· apprise a reviewing court of the basis of 
the board's action. 

G.) Zoning and Planning § 4-Variances--Judicial 
Review. 
Before sustaining a zoning variance, a· reviewing 

court must scrutinize the record and determine 
whether substantial evidence supports the 
administrative agency's findings and whether these 
findings support the agency's decision. And in 
making these determinations, the reviewing court 
must resolve reasonable doubts in favor of the 
administrative findings and decision. 

(1) Zoning and Planning § 4-Variances-
Administrative Mandamus. 
Code Civ. Proc.. § 1094.5, governing judicial 

review of administrative agencies' adjudicatory 
decisions by mandamus, applies to the review of 
zoning variances awarded by bodies such as the Los 
Angeles County Regional Planning Commission. 

(1) Administrative Law § 139-Administrative 
Mandamus-Court's Duties. 
Code Civ. Proc .. § 1094.5, relating to administrative 

mandamus, contemplates that, at a millimum, the 
reviewing court must determine both .whether 
substantial evidence supports the administrative 
agency's findings and whether the findings support 
the agency's decision. 

(2) Administrative Law § 143-Administrative 
Mandamus--Record of Administrative Proceeding. 
Implicit in Code. Civ. Proc., § 1094.5, relating to 

administrative mandamus, is a requirement that the 
administrative agency which renders the challenged 
decision set forth findings *508 to bridge the 
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analytic gap between the raw evidence and the 
ultimate decision or order. 

[See Cnl.Jur.2d, Zoning, § 209; Am.Jur., Zoning 
(!st ed § 225).] 

(Q) Zoning and Planning § 4-Finclings-Contents. 
Although a zoning variance board's finclings need 

not be stated with the formality required in judicial 
proceeclings, they must expose the board's ~ode of 
analysis to an extent sufficient to enable the parties to 
determine whether and on what basis they should 
seek review and, in the event of review, to apprise a 
reviewing court of the basis for the board's action. 
(Not approving the language in Kappadahl v. A/can 
Pacific Co, 11963) 222 Cal.App.2d 626. 639 fil 
Cal.Rptr. 3541; Ames v. Cltv o[Pasadena 0959) 167 
Cnl.App.2d 5 IO. 516 [334 P.2d 6531. which endorses 
the practice of setting forth findings solely in the 
language of the applicable legislation.) 

(1) Zoning and Planning § 4-Granting of Variance 
as Quasi-judicial Administrative Function. 
Although the adoption of zoning regulations IS a 

legislative function, the granting of variances IB a 
quasi-judicial, administrative function. 

(£)Zoning and Planning§ 6(1)-Contractual Nature 
of Zoning Scheme. 
A zoning scheme is similar in some respects to a 
contract; each party foregoes rights to use its land as 
it wishes in return for the assurance that the use of 
neighboring property will be similarly restricted, The 
rationale is that such mutual restriction can enhance 
total community welfare. 

(fil Zoning and Planning § 4-Variances-Need for 
Compliance With All Legislative Requirements. 
Inasmuch as a zoning variance may be sustained 
only if all applicable legislative requirements have 
been satisfied, the question whether a particular 
variance which had been granted by a county agency 
conformed to the criteria set forth ·in an applicable 
county ordinance became immaterial in the Supreme 
Court's administrative mandamus review of tbe 
variance once that court had concluded that tbe 
criteria set forth in Gov. Code, § 65906, for the 
gnmtin·g of a variance had not been met. 

QQ) Zoning and Planning § 4-Variances-Statutory 
Criteria. 
Gov. Code, § 65906, setting forth criteria for the 
grant:irig of a zoning variance, emphasizes disparities 
between properties, not treatment of the subject 
property's *509 characteristics in the abstract, and 

Page 2 

contemplates that, at best, only a small fraction of 
any one zone can qualify for a variance. 

· (ll) Zoning and Planning § 4-V ariances-
Applicant's Burdens. 
Speculation about land neighboring on land for 

which a zoning variance is sought will not. support 
the award of a variance. The party seeking the 
variance must shoulder the burden of demonstrating 
to the applicable agency that the subj ect property 
satisfies the requirements for the variance sought. 
Neither the agency nor the reviewing court may 
assume without evidentiary basis that the character of 
neighboring property is different from that of the 
property for which the variance is sought. 

CU) Zoning and Planning § 4-Limitations on 
Granting ofVariances, 
Radical alteration of the nature of an entire zone is a 
proper subject" for legislation but not for piecemeal 
adjudication by an adni.inistrative agency through the 
granting of variances for large parcels. 

CJ].) Zoning and Planning § 4-Prolnoition of 
Variance Granting "Special Privilege." 
In the absence of an affirmative showing that a 

particular parcel in a certain zone differed 
substantially and in relevant aspects from other 
parcels therein, a variance granted with respect to that 
parcel amounted to the kind of "special privilege" 
explicitly prohibited by Gov. Code, § 65906, 
establishing criteria f9r granting variances, 

COUNSEL 

Amd.ur, Bryson, Caplan & Morton and David L, 
Caplan for Plaintiff and Appellant. 

John D. Maharg, County Counsel, Joe Ben Hudgens, 
John W. Whitsett and David H. Breier, Deputy 
County Counsel, for Defendants and Respondents. 

Arnold J. Provisor for Real Parties in Interest. 

TOBRINER, J. 

We examine, in this case, aspects of the functions 
served by administrative agencies in the granting of 
zoning variances and of courts in reviewing these 
proceeclings by means of administrative mandamus. 
We * 510 conclude that variance boards like the ones 
involved in the present case must render finclings to 
support their ultimate rulings. We also conclude that 
when called upon to scrutinize a grant of a variance, a 
reviewing court must determine whether substantial 
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evidence supports the findings of the administrative· 
board and whether the findings support the board's 
action. [FNl] We determine in the present case that 
the last of these requisites has not been fulfilled. · 

FNl We recently held in Strums/qi v. San 
Diego County Emoiqvees Retirement 
Association 11974) ll Cal3d 28 [ill 
Cal Rptr. 805. 520 P.2d 291. that if the order 
or decision of a· local administrative agency 
substantially affects a "fundamental vested 
right," a court to which a petition for a writ 
of mandamus has been addressed upon the 
ground that the evidence does not support 
the findings must exercise its independent 
judgment ·in reviewing the evidence and 
must find abuse of discretion if the weight of 
the evidence fails to support the findings. 
Petitioner does not suggest, nor do we find, 
that the present case touches upon any 
fundamental vested right. (See generally 
:Bixbv v. Pierno (i971l 4 Cal.3d 130. 144-
147 (93 Cnl.Rptr. 234. 48 l P .2d 242); 

. Temesca/ Wate1· Co. v. Dept. Public Worki 
( 1955\ 44 Cal.2d 90. 103 (280 P .2d l J.) 

The pnrties in this action dispute the future of 
approximately 28 acres in Topanga Canyon located 
in . the Santa Barbara Mountains region of Los 
Angeles . County. A county ordinance zones the 
property for light agriculture and single family 
residences; [FN2] it also prescribes a one-acre 
minimum lot size. Upon recommendation · of its 
zoning board and despite the opposition of appellant
petitioner 7 an incorporated nonprofit organization 
.composed of taxpayers and owners of real property in 
the canyon - the Los Angeles County Regional 
Planning Commission granted to the Topanga 
Canyon Investment Company a variance to establish 
a 93-space mobile home park on this acreage. [FN3] 
Petitioner appealed without success to the county 
board of supervisors, thereby exhausting its 
administrative remedies. Petitioner then sought relief 
by. means of administrative mandamus, again 
unsuccessfully, in Los Angeles County Superior 
Court and the Court of Appeal · for the Second 
District. 

FN2 Los Angeles County Zoning Ordinance 
No. 7276. 

FN3 Originally the real party in interest, the 
Topanga Canyon Investment Company has 
been replaced by a group of successoral real 
parties in interest. We focus our analysis on 
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the building plans of the original real party 
in interest since it was upon the basis of 
these plans that the zoning authorities 
granted the variance challenged by 
petitioner. 

In reviewing the denial of mandamus below, we first 
consider the proper role of agency and reviewing 
court with respect to the g!ant of variances. We then 
apply the proper standard of review to the facts of the 
case in order to determine whether we should sustain 
the action of the Los Angeles County Regional 
Planning Commission. "511 

1. An administrative grant of a variance must be 
accompanied by administrative· 

findings. A court reviewing that grant must determine 
whether substantial 

evidence supports the findings and whether the 
findings support the conclusion 

that all applicable legislative requirements for a 
variance !tave been 

satisfied. 
A comprehensive zoning plan could affect owners of 

some parcels unfair 1 y if no means were provided to 
permit flexibility. Accordingly, in lin effort to achieve 
substantial parity and perhaps also in order to insulate 
zoning schemes from constitutional attack, [FN4] our 
Legislature laid a foundation for the granting of 
variances. Enacted in 1965, section 65906 of the 
Government Code establishes criteria for these 
grants; it provides: "Variances from the terms of the 
zoning ordinance shall be granted only when, 
because of special circumstances applicable to the 
property, including size, shape, topography, location 
or surroundings, the strict application of the zoning 
ordinance deprives such property of privileges 
enjoyed by other property in the vicinity and under 
identical zoning classification [~ ] AnY variance 
granted shall be subject to such conditions BS will 
assure that the adjustment thereby authorized shall 
not constitute _ a grant of special privileges 
inconsistent with the limitations upon other 
properties in the vicinity and zone in which such 
property is situated." [FN5] 

FN4 1. Appendix to Journal of the Senate 
(1970 Reg. Soss.) Final Report of the Joint 
Committee on Open Space Land (1970) 
pages 94-95; Bowden, Article XVIII -
Opening lite Doo1· to Open Space Conrro/ 
(1970) l Pacific L.J. 461, 506. See Metcalf' 
v. Count\' oCLos Angeles (1944) 24 Cal.2d 
267, 270-271 [J 48 P .2d 645]; Gaylord, 
Zoning: Variances, .EXceptions and 
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Conditional Use Permits in California 
(1958) 5 U.C.L.A. L.Rev. 179; Comment, 
The General Welfare, Welfare Economics, 
and Zoning Yariances (1965) 38 
So.Cal.L.Rev. 548, 573. See generally Note, 
Admin.~m·ative Discretion in Zoning Cl 969) 
82 Harv.L.Rev. 668. 671. The primary 
constitutional concern is that Elli applied to a 
particular land parcel, a zoning regulation 
might constitute a compensable "talcing" of 
property. 

FNS A third paragraph added to section 
65906 declares: "A variance shall not be 
granted for a parcel of property which 
authorizes a use . or activity which is not 
otherwise expressly authorized by the zone 
regulation governing tbe parcel of property." 
This paragraph serves to preclude "use" 
variances, but apparently does not prohibit 
so-called "bu!Jc" variances, those which 
prescribe setbacks, building heights, and the 
Hice. The paragraph became effective on 
November 23, 1970, 19 days after the Los 
Angeles County Regional Planning 
Commission granted the variance here at 
issue. Petitioner does not contend that the 
paragraph is applicable to the present case. 

Applicable to all zoning jurisdictions except 
chartered cities (Gov. Code. § 65803), section 65906 
may ·be supplemented by harmonious local 
legislation. [FN6) We note that Los Angeles County 
has enacted an ordinance which, *512 if harmonious 
with section 65906, would go'vem the Topanga 
Canyon property here under consideration. Los 
Angeles County's Zoning Ordinance No. 1494, 
section 522, provides: [FN7] "An exception 
[variance] may ... be granted where there are practical 
difficulties or unnecessary hardships in the way of 
carrying out .the strict letter of the ordinance, and in 
the granting or' such exception the spirit of the 
ordinance will be observed, public safety secured, 
and substantial justice done." 

FN6 Government Code section 65800 
declares that the code chapter of which 
section 65906 is a part is intended to provide 
minimum limitations within which counties 
end cities can exercise maxiriium control 
over local zoning matters. Article XI. 
section 1 l of the Cnlifornia Constitution 
declares that "Ia)ny county, city, town, or 
township may malte and enforce within its 
limits all . such local, police, sanitary and 
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other regulations as are not in conflict with 
general laws." 

FN7 This section recently was repealed but 
was in force when the zoning ·agencies 
rendered theii decisions in the present case. 
For purposes of more succinct presentation, · 
we refer in text to the section in the present 
tense. 

Both state and local laws thus were designed to 
establish requirements which had to be satisfied 
before the Topanga Canyon Investment Company 
should have been granted its variance. Although the 
cE!lles have held that substantial evidence must 
support the award of a variance in order to insure that 
such legialati ve requirements have been· satisfied 
[FN8] (see, e.g., Siller v. Board o(S11per11iso1·s Cl962l 
58 Cnl.2d 479, 482 [25 Cal.Rntr. 73, 375 P~2d 41]; 
Bradbeer v. Engiancl 095 I'! 104 Ca).Ann.2d 704, 
707 [232 P .2d 308)), they have failed to clarify 
whether the administre.tive agency must always set 
forth findings and have not illuminated the proper 
relationship between the evidence, findings, and 
ultimate agency action. [FN9] 

FN8 The rule stated finds its somce in 
authorities .holding that all adjudicatory 
detenninations of local agencies are entitled 
to no more than substantial evidence review. 
AF, indicated above (fu. 1, ante) those 
authorities no longer state the law with 
respect to adjudicatory detenninations of 
such agencies which affect fundamental 
vested rights. Since no such right is involved 
in this case, however, the substantial 
evidence standard remains applicable. We 
note by way of caution, however, that 
merely because a case is said to involve a 
"variance" does not necessarily dictate. a 
conclusion that no fundamental vested right 
is involved. The term "variance" is 
sometimes used, for example, to refer to 
pennits for nonconforming uses which 
predate a zoning scheme. (See Hagman, 
Larson, & Martin, Cal. Zoning Practice 
(Cont. Ed. Bar) pp. 383-384.) 

FN9 For descriptions of the history of 
judicial action in this state with respect to 
zoning variance grants, see Bowden, Article 
){VIII - Opening the Door lo Open Space 
Co1itrol ( 1970) 1 Pacific L.J. 461, 507-509; 
1 Appendix to Journal of the Senate (1970 
Reg. Sess.) Final Report of the Joint 
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Committee on· Open Space Land (1970) 
pages 9 5 -9 8; Hagman, Larson, & Martin, 
Cal. Zoning Practice, supra, pages 287-291. 

One of the first decisions to emph.asize the 
importance of judicial scrutiny of the record in order 
to determine whether substantial evidence supported 
administrative findings that the property in question 
met the legislative variance requirements was that 
penned by Justice Molinari in *513 Cow Hollow 
Improvement Club v. Board of Permit Appeals ( 1966) 
245 Cal.~ 160 (53 Ca!.Rptr. 6101. Less than 
one year later, we followed the approach of that case 
in Broadway, Laguna etc. Assn. v. Board o(Pe1mil 
Appll!ll.s Cl967l 66 Cal.2d 767 (59 Cal.Rotr. 146. 427 
P .2d 8101, and ordered that a zoning bo'ard's grant of 
a variance be set .aside because the party seeking the 
variance had failed to adduce sufficient evidence to 
support administrative findings that the evidence 
satisfied the requisites for a variance set forth in the 
same San Francisco ordinance. 

Understandably, however, the impact of these 
opinions .remained uncertain. The San Francisco 
ordinance applicable in Cow Hollow and Broadway 
explicitly required the zoning board to specify its 
subsidiary findings and ultimate conclusions; this 
circlllllBtance raised the question whether a cowi 
should require findings and examine their sufficiency 
in a case in which the .applicable local legislation did 
not e""Plicitly command the administrative body to set 
forth · findings. Indeed language in Broadway 
intimated ... that such a case was distinguishable. ( 
Broadway, Laguna etc. Assn. v. Board of Permii 
Appeals, supra, at pp. 772-773. See also Stoddard v. 
Edelman (19701 4 Cal.Aop.3d 544, 549 [84 Cal.Rott. 
4431. Cf. F1iends o( Mammoth v. · Boar·d of 
S11perviso1·s 0972) 8 Cal.3d 247, 270 [104 Cal.Rntr. 
761 502 P.2d 10491.l Fwiher, neither Cow Hollow 
nor Broadway confronted Government Code section 
65906. since both cases concerned a chartered city. 
[FNJO] There thus also remained uncertainty with 
respect to cases involving zoning jurisdictioIIS other 
than chartered cities. 

FNlO See page 511, ante. 

Nevertheless, in an opmmn subsequent to 
Broadway; Ha111Uton y, Board o( Supervisors (l 969) 
269 Cal.Aop.2d 64 [75 Cal.Rntr. 1061, a Cowi of 
Appeal set aside the grant of a variance by a planning 
commission under circumstances different from those 
in Broadway . and Cow Hollow. The zoning 
jurisdiction involved in that controversy was a 
county, not a chartered city, and the court's opinion 

Pages 

did not suggest that any applicable ordinance 
required administrative findings. Deeming 
Government Code section 65906 "concededly 
controlling," (· Hamilton ,v. Board of Supervisors, 
supra, at p. 67), the court undertook the task of 
squaring the· findings announced by the commission 
with the commission's grant of the variance and 
concluded that the findings were insufficient to 
sustain the variance. 

W Consistent with the reasoning underlying these 
cases, we hold that *514 regardless of whether the 
local ordinance commands that the variance board set 
forth findings, [FNl l] that body must render findings 
sufficient both to enable the parties to determine 
whether and on what basis they should seek review 
and, in the event of review, to apprise a reviewing 
cowi of the basis for the board's action. (1) We hold 
further that a reviewing court, before sustaining the 
grant of a variance, must scrutinize the record and 
determine whether substantial evidence supports the 
administrative agency's findings and whether these 
findings support the agency's decision. In making 
these determinations, the reviewing court must 
resolve reasonable doubts in favor of the 
administrative findings and decision. 

FNll We note the apparent applicability of 
section 639 of the Los Angeles County 
Zoning Ordinance which was in effect at the 
time respondent granted the variance. That 
section provided: "After a hearing by n 
zoning board .the said zoning board shall 
report to the commission itli findings and 
recommend. the action which it concludes 
the commission should take." Ai. explained 
in text, however, we· rest our ruling upon 
Code of Civil Procedure section 1094.5. 

Our analysis begins with consideration of Code of 
Civil Procedure section 1094.5, the state's 
administrative mandamus provision which structures 
the procedure for judicial review of adjudicatory 
decisioIIB rendered by administrative agencies. Q) 
Without doubt, this provision applies to the review of 
variances awarded by bodies such as the Los Angeles 
County zoning agencies that participated in the 
present case. [FN12) (1) Section 1094.5 clearly 
contemplates that at minimum, the reviewing court 
must determine both whether substantial evid~ce 
supports the administrative *515 agency's findings 
and whether the findings support the agency's 
decision. Subdivision (b) ofsection 1094.5 prescribes 
that when petitioned for a writ of mandamus, a 
court's inquiry should extend, among other issues, to 
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whether "there was any prejudicial abuse of 
discretion." Subdivision (b) then defines "abuse of 
discretion" to include instances ·in which the 
administrative order or decision "is not supported by 
the findings, 01· the findings are not supported by the 
evidence." (Italics added.) Subdivision (c) declares 
that "in all ... cases" (italics added) other than those 
in which the reviewing court is authorized by law to 
judge the evidence independently, [FN13] "abuse of 
discretion is established if the court determines that 
the findings are not supported by substantial evidence 
in the light of ·the whole record." (See· Zakessia1i v. 
CitJi o(Sllusa/ito (1972128 Cal.App.3d 794. 798 [105 
Cal Rotr. l 051.l 

FN12 Allen. v. Humboldt Counn• Board o( 
Supeniisors CI963.l 220 Cal.App.2d 877. 882 
[34 Cnl.Rptr. 232]. See also Siller v. Boa1·d 
gf SupeniisorS (1962) 58 Cal.2d 479. 48J 
[25 Cal.Rotr. 73. 375 P.2d 4Jl, The 
California Judicial Council's report reflects a 
clear desire that section I 094.5 ·apply to all 
agencies, regardless of whether they are 
subject to the Administrative Procedure Act 
and regardless of their state or local 
character. (See Judicial Council of Cal., I 0th 
Biennial Rep. (1944) pp. 26, 45. See also 
Temescal Water Co. v. Dept Public Works 
Cl 9551 44 Cal.2d 90, JO 1 [280 P .2d 11: 
Deering, Cal. Administrative Mandamus 
(1966) p. 7.) "In the absence of compelling 
language in [a] statute to the contrary, it will 
be assuroed that the Legislature adopted the 
proposed legislation with the intent and 
meaning expressed by the council in its 
report." (Hohreiler v. Garri.wn (19471 81 
Cal.App.2d 384 397 [184 P.2d 3231.) 
Section 1094.5 makes administrative 
mandamus available for review of "any :final 
administrative order or decision made as the 
result of a proceeding in which by law a 
hearing iB required to be given, evidence iB 
required to be taken and discretion in the 
determination ·of facts iB vested in the 
inferior tribunal, corporation, board or 
officer." (Italics added.) Government Code 
section 65901 satisfies these requisites with 
respect to variances granted by jurisdictions 
other than chartered cities such as Los 
Angeles County's zoning agencies. Section 
65901 provides, in part: "The board of 
zoning adjustment or zoning administrator 
shall bear and decide applications for 
conditional uses or other permits when the 
zoning ordinance provides therefor and 
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establishes criteria for determining such 
matters, and applications for variances from 
the terms of the zoning ordinance." 

FN13 See footnote 1, supra. 

W We further conclude that implicit in section 
I 094.5 is a requirement that the agency which 
renders the challenged decision must ·set forth 
findings to bridge the analytic gap between the raw 
evidence and ultimate decision or ·order, If the 
Legislature had desired otherwise, it could have 
declared as a possible be.sis for issuing mandamus the 
absence of substantial evidence. to support the 
administrative agency's action. By focusing, instead, 
upon the reliltionships between evidence and findings 
and between findings and ultimate action, the 
Legislature sought to direct ·the reviewing court's 
attention to the analytic route the administrative 
agency traveled from evidence to action. In so doing, 
we believe that the Legislature must have 
contemplated that the agency would reveal this route. 
Reference, in section J 094.5. to the reViewing court's 
duty to compare the evidence and ultimate decision 
to "the findings" (italics added) we believe leaves no 
room for the conclusion that the Legislature would 
have been content to have a reviewing court 
speculate as to the administrative agency's be.sis for 
decision. 

Our ruling in this regard finds support in persuasive 
policy considerations. (See generally 2 Davis, 
Administrative Law Treatise (1958) § 16.05, pp. 
444- 449; Forkosch, A Treatise on Administrative 
Law (1956) § 253, pp. 458-464.) According to 
Professor Kenneth Culp Davis, the requirement that 
administrative agencies set forth findings to support 
their adjudicatory decisions stems primarily from 
judge-made law (see, e.g., Ziekv v. Town Plan and 
Zon. Com'n of Town ofB/oomfield 11963) 151 Coim. 
265 [196 A.2d 7581; Stoll v. Gu/(Qil Com, Cl958l 79 
Ohio L.Abs. J45 [155 N.E.2d 83)), and is 
"remarkably uniform in both federal and state *516 
courts." AB stated by the United States Supreme 
Court, the "accepted ideal ... is that 'the orderly 
functioning of the process of review requires that the 
grounds upon which the administrative agency acted 
be clearly disclosed and adequately sustained.' 
(S.E.C. v. Che11ery Com. 0943) 318 U.S. 80. 94.l" {2 
Davis, supra, § 16.01, pp. 435-436. See also 
Sqginaw Broadcasting Co. v. Federal C. Com'n 
C 1938) 96 F.2d 554. 559 [68 App.D.C. 2821.l 

Among other functions, a findings requirement 
serves to conduce the administrative body to draw 
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legally relevant sub-conclusions supportive of its 
ultimate decision; the intended effect is to facilitate 

_ orderly analysis and minimize the likelihood that the 
- agency will randomly leap from _ evidence to 

conclusions. (See 2 Cooper, State Administrative 
Law (1965) pp. 467-468; Feller, Prospectus for the 
Further Study of Federal Administrative Law (193 8) 
47 Yale L.J. 647, 666. -Cf. Comment, Judicial 
Control Over Zoning Board3 of Appeal: Suggestian.s 
for· Reform (1965) 12 .U.C.L.A. L.Rev. 937, 952.) 
[FN14) In addition, findings enable the reviewing 
court to trace and examine the agency's mode of 
analysis. (See Califomia Morm· Transpm1 Ca. v. 
Public Utilities Com. 0963) 59 Cal.2d 270, 274 [lll 
Cal.Rotr. 868. 379 P.2d 3241; Swars v. Council of 
-citv of' Valle/a (1949) 33 Cal.2d 867. 871 [206 P.2d 
355].) 

FN14 Although at fast blush, judicial 
enforcement of a findings requirement 
would appear to constrict the role of 
administrative agencies, in reality, the effect 
could be to_ the contrary. Because, notes 
Judge Bazelon, it provides a framework for 
principled decision-making, a findings 
requirement serves to "diminish the 
importance of judicial review by enhancing 
the integrity of the administrative process." 
(Environmema/ Defense Fund, Inc. v. 
Rttckelshous !D.C.Cir. 1971 \ 439 F.2d_ 584. 
598.) By eiqiosing the administrative 
agency's mode of analysi.!l, findings help to 
constrict and define the scope of the judicial 
function. "We must !mow what [an 
administrative) decision means," observed 
Mr. Justice Cardozo, "before the duty 
becomes ours to say whether it is right or 
wrong." _( V1iired Slatr!s v. Chicago. 
Milwau/cee. SI. Paul & Pacific Railroad Co. 
Cl935l 294 U.S. 499. 511 [79 L.Ecl. 1023, 
1032, 55 S.Ct 462l.l 

Absent such roadsigns, a reviewing court would be 
forced into unguided and resource-consuining 
explorations; it would have to grope through the 
record to determine whether some combination of 
credible evidentiary items which supported some line 
of factual and legal conclusions· supported the 
ultimate order or decision of the agency. [FN15) 
(fil(See fn. 16.) Moreover, *517 properly constituted 
findings [FNl 6) enable the parties to the agency 
proceeding to determine whether and on what basis 
they should seek review. (See In re Stunn (1974) 
aiue, pp. 258, 267 [l 13 Cal.Rotr. 361. 521 P.2cl 971; 
Swars v. Council of' Cini of Vallejo_ s1mro., at n. 871.) 
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They also serve n public relations function by helping 
to persuade the parties that administrative decision
making ill careful, reasoned, and equitable. 

FN15 "Given express findings, the court can 
de~e whether the findings are 
supported by substantial _evidence, and 
whether the findings warrant the decision of 
the board. If no findings are made, and if the 
court elects not to remand, its clumsy 
alternative is to read ·the record, speculate 
upon the portions which probably were 
believed by the board, guess at the 
conclusions drawn from credited portions, 
construct a basis for decision, and try to 
determine whether a decision thus arrived at 
should be sustained. In the process, the court 
is required to do much that is assigned to the 
board .... " (3 Anderson, American Law of 
Zoning (1968) § 16.41, p. 242.) 

FN16 Although a variance board's findings 
"need not be stated with the formality 
required in judicial proceedings" (Swars v. 
Council of' Citv o( Vallejo. supra. at p. 872), 
they nevertheless must expose the board's 
mode of ane.lysi.!l to an extent sufficient to 
serve the purposes stated herein. We do not 
approve of the language in Kappadahl \'. 
A/can Pacific Co. (1963) 222 Cal.Apn.2.d 
626, 639 [35 Cal.Rptr. 3541, and Ame.1· v. 
Citv a( Pasadena (1959) 167 Cal.App.2cl 
5 J 0. 5 J 6 (334 P .2d 6531, which endorses the 
practice of setting forth findings solely in 
the language of the applicable legislation. 

By setting forth a reasonable requirement for 
findings and clarifying the standard of judicial 
review, we believe we promote the achievement of 
the intended scheme of land use control. Vigorous 
and meaningful judicial review facilitates, among 
other factors, the intended division of decision
malcing labor. (1) Whereas the adoption of zoning 
regulations is a legislative function (Gov. Code. § 
65850), the granting of variances is a quasi-judicial, 
administrative one. (See Johnslon v. Board o( 
Supervisors (1947) 31 Cal.2d 66, 74 (187 P.2d 686); 
Kappadah/ v. A/can Pacific Co. 0 963) 222 
Cal.App.2d 626. 634 [35 Cal.Rptr. 3541.l If the 
judiciary were to review grants of variances 
superficially, administrative boards could subvert this 
intended decision-malting structure. (See l Appendix 
to Sen. J. (1970 Reg. Sess.) Final Rep. of the Joint 
Committee on Open Space Land (1970) pp. 102-
103.) They could "[amend] ... the zoning code in the 
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guise ofa variance" ( Cow Hollow Improvement Club 
'" Board of Pemllt Appeals. supra. at p. '181), and 
render meaningless, applicable state e.nd local 
legislation prescribing variance requirements. 

Moreover, courts must meaningfully review grants 
of variances in order to protect the interests of those 
who hold rights in property nearby the parcel for 
which a variance is sought. (fil A zoning scheme, 
after all, is similar in some respects to a contract; 
each party foregoes rightB to use its land as it wishes 
in return. for the assurance· that the use of neighboring 
property will be similarly restricted, the ration.ale 
being that such mutual restriction can enhance total 
community welfare. (See, e.g., 1 Appendix to Sen. J. 
(1970 Reg. Sess.) Final Rep. of the Joint Committee 
on Open Space Land (1970) p. 91; Bowden, Article 
XXT'III - Opening the Door to Open Space Control 
(1970) 1PacificL.J.461, 501.) If the interest of*518 
these parties in preventing uajusti.fied vari1111Ce 
awards for neighboring land is not sufficiently 
protected, the consequence will be subversion of the 
critical reciprocity- upon whic:b zoning regulation 
rests. 

Abdication by the judiciary of its responsibility to 
examine variance board decision-making when ·called 
upon to do so could very well lead to such 
subversion. [FNl 7] Significantly, many zoning 
boards employ adjudicatory procedures that may be 
characterized as casual. (See Comment, Judicial 
Control over Zoning Boards of Appeal: Suggestions 
for R~fornt (1965) 12 U.C.L.A. L.Rev, 937, 950. Cf. 
Bradbeer v. England (J 951) 104 Cal.App,2d 704. 
710 [232 P .2d 3081.l The availability of careful 
judicial review may help conduce these boards to 
insure. that all parties have an opportunity fully _to 
present their evidence e.nd arguments. Further, 
although we emphasize that we have no reason to 
believe that such a circumstance exists in the case at 
bar, the membership of some zoning boards may be 
inadequately insulated from the interestE whose 
advocates most frequently seek variances. (See e.g., I 
Appendix to Sen. J. (1970 Reg. Sess.) Final Rep. of 
the Joint Committee on Open Space Land (1970) p. 
100.) Vigorous judicial review thus can serve to 
mitigate the effects of insufficiently independent 
decision-making. 

FN 17 See generally Comment, Zoning: 
Variance Adminisn·ation in Alameda County 
(1962) 50 Cal.L.Rev. 101, 107 and footnote 
42. See also Note, Administrative D£1•cretion 
in Zoning (1969) 82 Harv.L.Rev. 668. 672 
and sources cited therein. 
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2. The planning commission's summary of "factual 
data " - its apparent 

"findings" - does nol include facts sufficient to 
satisfy the variance 

requirement!/ of Governmerit Code section. 65906. 
~ we have mentioned, at least two sets of 
legislative criteria appear applicable to the varillllCe 
awarded: Government Code section 65906 and Los 
Angeles County Zoning Ordinance No. 1494, section 
522. (2) The variance can be sustained only if all 
applicable legislative requirements have been 
satisfied. Since we conch1de that the requirements of 
section 65906 have not been met, the question 
whether the variance conforms with the criteria set 
forth in Los Angeles County Zoning Ordinance No. 
1494, section 522 becomes_ i=aterial. [FNlB] .. 519 

FN18 We focus on the statewide 
requirements because they are of more 
general application. If we were to decide 
that the criteria of section 65906 had been 
satisfied, we would then be called upon to 
determine whether the requirements set forth 
in the county ordinance are consistent with 
those in section 65906 and, if so, whether 
these local criteria also had been satisfied. 
The local criteria need be_ squared with the 
state criteria since the section 65906 
requirements prevail over any inconsistent 
.requirements in the county _ordinance. The 
stated purpose of title 7, chapter 4, of the 
Government Code, which includes section 
65906, is to provide limitations - albeit 
minimal ones - on the adoption and 
administration of zoning laws, ordinances, 
and regulations by counties and 
nonchartered cities. (See fn. 6, ante.) Section 
65802 of the code declares that "[n]o 
provisions of [the Gove=ent Code], other 
than the provisions of [chapter 4], and no 
provisions of any other code or statute shall 
restrict or limit the procedures provided in 
[chapter 4] by which the legislative body of 
any county or city enacts, amends, 
administers, or provides for the 
administration of any zoning law, ordinance, 
rule or regulation." The clear implication is 
that chapter 4 does restrict or limit these 
procedures. (See also Cal. Const., a1t. A.'I. § 

- ll.l 
If local ordinances were allowed to set a 
lesser standard for the grant of variances 
than those provided in section 65906, a 
county or city could escape the prohibition 
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against granting use variances added to 
section 65906 in 1970 (see :fn. 5, ante) 
merely by enacting an ordinance which 
would p=it the grant of use variances. 
Clearly the Legislature did not intend that 
cities and coUilties to which the provisions 
of chapter 4 apply should have such 
unfettered discretion. 

We summarize the principal factual data contained 
in the Los Angeles County Regional Planning 
Commission's report, which data the commission 
apparently relied an to award the variance. [FN19) 
The acreage upon which the original real party in . 
interest [FN20] sought ta establish a mobile home 
park consists of 28 acres; it is n hilly and in places 
steep parcel of land. At the time the variance was 
granted, the property contained one single-family 
residence .. Except for a contiguous area immediately 
ta tbe southeast which included an old and fload
damaged subdivision and a few commercial 
structures, the surrounding properties were devoted 
exclusively" to scattered· single-family residences. 

FN19 We confine our analysis to the. 
relationship between the commission's fact 
summary and its ultimate decision; we do 
not consider the testimonial evidence 
directly. To sustain the grant of the variance 
of course would require that we conclude 
that . substantial evidence supports the 
findings and that the findings support the 
variance award. Since we decide below, 
however, that the commission's fact 
summary does not include sufficient data to 
satisfy the section 65906 requirements, we 
need not take the further step of comparing 
the transcript to the fact summary. Our basis 
for so proceeding lies in Code of Civil 
Procedure section 1094 .5, which defines 
"abuse of discretion," one of several 
possible grounds for issuance of a writ of 
mandamus, to include instances in which 
"the order or decision [of the administrative 
agency) is not supported by the fin.dings, or 
the findings are not supported by the 
evidence." (Italics added.)' 

FN20 See footnote 3, a1ite. 

The proposed mobile home parl' would leave 3 0 
percent of the acreage in its natural state. An 
additional 25 percent would be landscaped . and 
terraced to blend in with the natural surroundings. 
Save in places where a wall would be incompatible· 
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with the terrain, the plan contemplated enclosure of 
the park with a wall; it further called for rechanneling 
a portion of Topanga Canyon Creek and anticipated 
that the developers· would be required to dedicate an 
80-foot-wide strip of the property for a proposed 
realignment ofTopanga Creek Boulevard. *520 

The development apparently would partially satisfy a 
growing demand for new; low cost housing in the 
area. Additionally, the project might serve to attract 
further investment to the region and could provide a 
much needed fire break Several data indicate that 
construction on the property of single-family 
residences in conformance with the zoning 
classi£cation would generate significantly smaller 
profits than would development of the mobile home 
park. Single-family structures apparently would 
necessitate costly grading, and the proposed highway 
realignment would require a fill 78 feet high, thereby 
rendering the property unattractive for conventional 
residential development. Moreover, the acreage is 
said not to be considered attractive to parties 
interested in single-family residences due, in the 
words of the report's summary of the testimony, to 
"the nature of the inhabitants" in the vicinity and also 
because of local flood problems. 

These data, we conclude, do not constitute a 
sufficient showing to satisfy the section 65906 
variance requirements. That section permits variances 
"only when, because of special circumstances 
applicable to the property, ... the strict application of 
the zoning ordinance deprives such property of 
privileges enj eyed by other property in. the vicinity 
and under. identical zoning classification." (I tali cs 
added.) QQ) This language emphasizes disparities 
between properties, not treatment of the subject 
property's ·characteristics in the abstract. (See Min11ei1 
1' Citv o(Azusa (1958\ 164 Cal.App.2d 12 31 [330 
P .2d 255); cf. Jn re. Mich.enar's Appeal 0955) 382 Pa. 
401 [115 A.2d 367, 371); Beim v, Morris Cl954l 14 
N.J. 529 [103 A.2d 361, 364]; Note, Adminiso·ative 
Discretion in Zonina C1969\ 82 Hmy. L.Rey. 668, 
671-672.) It also contemplates that at best, only a 
small fraction of any one zone can qualify for a 
variance. (See generally 3 Anderson, American Law 
of Zoning (1968) § 14.69, pp. 62-65.) 

The data contained in the planning commission's 
report focus almost exclusively on.the qualities of the 
property for which the variance was sought. In the 
absence of comparative infonnation about 
surrounding properties, these data lack legal 
significance. Thus knowledge that the property has 
rugged features tells us nothing about whether the 
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original real party in interest faced difficulties 
different from those confronted on neighboring land. 
[FN2 l] Its assurances that it would landscape and 
terrace parts of the property and leave others in their 
natural state are all well and good, but they bear not 
at all on the critical issue whether a variance *521 
was necessary to bring the original real party in 
interest into substantial parity with other parties 
holding property interests in the zone. (See Hamilton 
1'. Board o(Supm-visors. 1n111ra. at p. 66.) 

FN21 Indeed, the General Plan for Topanga 
Canyon suggests that the subject property is 
not uniquely surfaced; it states that the entire 
area is characterized by "mountainous 
terrain, steep. slopes and deep canyons 
interspersed with limited areas of relatively 
flat or rolling land." 

The claim that the development would probably 
serve various community needs may be highly 
desirable, but it too does not bear on the issue a1 
hand. Likewise, without more,- the data suggesting 
that development of the property in conformance 
with the general zoning classification could require 
substantial expenditures are not relevant to the issue 
whether the variance was properly granted. Even 
assuming for the sake of argument that if confmed to 
the subject parcel and no more than a few others in 
the zone, such a burden could support a variance 
under section 65906, for all we know from the 
record, conforming development of other property in 
the area would entail a similar burden. Were that the 
case, a frontal attaclc on the present ordinance or a 
legislative proceeding to determine whether the area 
should be rezoned might be proper, but a variance 
would not. (I Appendix to Sen. J. (1970 Reg. Sess.) 
Final Rep. of the Joint Committee on Open Space 
Land (1970) p. 95; Bowden, Article XVIII - Opening 
the Doo1· 10 Open. Space Control (1970) I Pacific L.J. 
461, 506.) 

Although they dispute that section 65906 requires a 
showing that the characteristics _of the subject 
property .are exceptional, the current real parties in 
interest would nevertheless have us speculate that the 
property is unlike neighboring parcels. They point 
out that the plot has !1lgged terrain and three stream 
beds [FN22] and that the Topanga Creek Boulevard 
realignment would bisect the property. UJ.) 
Speculation about neighboring land, however, will 
not support the award of _a variance. The party 
seeking the vmiance must shoulder the burden of 
demonstrating before the zoning agency that the 
subject property satisfies the requirements therefor. 
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(Tustin. Heights Association v. Boa1·d o( SupgnJjsors 
(19591 170 Cal.Aµp.2d 619. 627 [339 P.2d 9141.l 
Thus neither an administrative agency nar a 
reviewing court may assume withou1 evidentiary 
basis that the character of neighboring property is 
different from that of the land for which the variance 
is sought. [FN23] * 522 

FN22 Interastingly, since the witnesses who 
testi£ed in favor of the variance never 
mentioned the stream beds, the original real 
party in interest apparently did not regard 
the beds as disadvantageous. Rather, a 
witness who opposed the variance 
offhandedly mentioned the beds as 
illustrative of the sceriic beauty of the area. 
The trial court seized upon this testimony 
and used it in justifying the variance award. 

FN23 In fact, other parcels in the zone may 
well have the features that the successoral 
real parties in interest speculate are con:fined 
to the subject property. Rugged terrain 
apparently is ubiquitous in the area (see fn. 
21, ante), and because the stream beds and 
highway must enter and exit the subject 
property somewhere, they may all traverse 
one or more neighboring parcels. Further, 
for. all we !mow from the commission's 
findings, stream beds may traverse most 
parcels in the canyon. 

ill) Moreover, the grant of a variance for 
nonconforming development of a 28~acre parcel in 
the instant case is suspect. Although we do not 
categorically preclude a tract of ·!hat size from 
eligibility for a variance, we note that in the absence 
of unusual circumstances, so large a parcel may not 
be sufficiently unrepresentative of the realty in a zone 
to merit special treatment. By granting variances for 
tracts of this size, a variance board begins radically to 
alter the nature of the entire zone. Such change iB a 
proper subject for legislation, not piecemeal 
administrative adjudication. (See Sinclair Pipe Li.ne 
Co. v. Village oCRichton Park (19601 19 Ill.2d 370 
(167 N.E.2d 406]; Appeal ofthe Catholic Cemeteries 
Association (1954) 379 Pa. 516 [109 A.2d 5371·, CivU 
Citv oUndianapo/£~ v. Ostrom R. & Construction Co. 
Cl93J'l 95 Ind.App. 376 [l 76 N.E. 2461.l (13) Since -
there has been no affinnative showing that the 
subject property differs substantially and in relevant 
aspects from other parcels in the zone, we conclude 
that the variance granted amounts to the kind of 
"special privilege" explicitly prohibited by 
Government Code section 65906. 
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We submit, in summary, that tl!is case illumines two 
important legal principles. First, by requiring that 
administrative findings must support a variance, we 
emphasize the need for orderly legal process IUld the 
desirability of forcing administrative agencies to 
express their grounds for decision so that reviewing 
courts can intelligently exllilline the validity of 
administrative action. Second, by abrogating an 
UDBUpported exception to a zoning plan, we conduce 
orderly and planned utilization of the environment. 

We reverse the judgment and remand the cause to 
the superior court with directions to issue a writ of 
mandamus requiring the Los Angeles Board of 
Supervisors to vacate its order awarding a variance. 
We also direct the superior court to grant any further 
relief that should prove appropriate. 

Wright, C. J., McComb, J., Moak, J., Burke, J., 
Sullivan, J., and Clark, J., concurred. *523 

Cal.,1974. 

Topanga Ass'n For A Scenic Community v. Los 
Angeles County 

END OP DOCUMENT 
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WILLIAM DESMOND et al., Plaintiffs and 
Appellants, 

v. 
COUNTY OF CONTRA COSTA, Defendant and 

Respond.en t. 
No. A061677. 

Court of Appeal, First District, Division 3, California.. 

Dec 23, 1993. · 
SUMMARY 

In mandamus proceedings to review a decision of 
county supervisors denying an application for a land 
use permit for a residential second unit, the trial court 
denied pl.aintiffs' petition on the ground that they had 
failed to establish either that the board of supervisors' 
finding of unsuitability to the character of the 
surrounding neighborhood was not supported by 
substantial evidence in the record, or that this finding 
waS'legally irrelevant to the denial of the request for 
a land use permit. Neighbors had complained that 
because of the nature of the cul-de-sac on which 
plaintiffs' primary residence was located, an 
additional living unit on the street would create 
traffic, parking, safety, noise, and nuisance problems. 
(Superior Court of Contra Costa County, No. C92· 
04871, Ellen Sickles James, Judge.) 

The Court of Appeal affirmed, holding that the fact 
that plaintiffs' proposed second unit would be the first 
such unit in the neighborhood did not render 
irrelevant, as a matter of law, the board's finding of 
unsuitability to the character of the surrounding 
neighborhood. There was ample evidence of 
community concern with the impact of a residential 
second rental unit on the general aesthetic character 
of the neighborhood, as well as on traffic, safety, and 
protection of property values. The court held that the 
standards imposed by the applicable county 
ordinances .did not exceed the maximum standards set 
by Gov. Code, § 65852.2, for second · ui:rits in 
residential zones. (Opinion by Merrill, J., with White 
P. J., and Werdegar, J., concurring.) 

HEAD NOTES 

Classified to California Digest of Official Reports 

(1) Administrative Law § 131-Judicial Review and 
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Relief-Scope and Extent of Review--Evidence
Substantial Evidence Rule. 
Under current interpretations of the substantial 
evidence test as applied in review of administrative 
agency action, an appellate court must examine all 
relevant evidence in the entire record, co11Bidering 
both the*331 evidence that supports the 
administrative decision and the evidence against it, in 
order to determine whether or not the -agency 
decision is supported by "substantial evidence." For 
this pUipose, substantial evidence has been defined in 
two ways: first, as evidence of ponderable legal 
significance, reasonable in nature, credible, and of 
solid value, and second, as relevant evidence that a 
reasonable mi1ld might accept as adequate to support 
n conclusion. At the trial court level and on appeal, 
the petitioner in an administrative mandnmus 
proceeding has the burden of proving that the 
agency's decision was invalld and should be set aside, 
because it is presumed that the agency regularly 
performed its official duty. 

(l) Zoning and Planning § 30-Conditiomtl Uses; 
Permits and Certificates- Judicial Review-
Residential Second Unit. 
On review of a decision of county supervisors 

denying an application for a land use permit, the trial 
court did not err in concluding that the administrative 
findings of the board of supervisors were supported 
by substantial evidence. Plaintiffs submitted an 
application for a land use permit for a residential 
second unit. Neighbors gave ample testimony that 
because of the nature of the cul-de-sac on which the 
primary residence was located, an additional living 
unit on the street would create traffic, parking, safety, 
noise, and nuisance problems. The fact that plaintiffs' 
proposed second unit would be the first such unit in 

. the neighborhood did not render irrelevant, as a 
matter of Jaw, the board's finding of unsuitability to 
the character of the surrounding neighborhood. There 
was ample evidence of community concern with the 
impact of a residential second rental unit on the 
general aesthetic character of the neighborhood, as 
well as on traffic, safety, and protection of property 
values. 

[See 8 Wltkin, Summary of Cal. Law (9th ed. 1988) 
Constitutional Law, § § 8 3 5, 8 5 5.] 

(1) Zoning and Planning § 26-Conditional Uses; 
Permits and Certificates- Proceedings to Procure-
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Residential Second Unit. 
On review of a deciBioD of coUDty supervisors 

denying an application for a laDd use permit, the trial 
court did not err in cODcluding that the administrative 
findings of the board of rupervisors were supported 
by substantial evideDce. The standards imposed by 
tbe applicable coUDty ordinances did not exceed the · 
maximum staDdards set by Gov. Code. § 65852.2, 
for second units in residential zones. The statute was 
adopted . to encourage local governments to eDact 
their OWD ordinBDces allowing and regulating so
called "granny flat" residential secoDd units *332 in 
single-family and multi-family zones where they 
would otherwise be prohibited. The county's secoDd 
unit ordinance complied with Gov. Code. § 65852,2, 
subd. (a), which gives local agencies discretion in the 
specific criteria they may adopt for approving second 
units. The "maximum standards" set forth in Gov. 
Cod.e. § 65852.2, subd. (b),, are not relevant when a 
local government has adopted an appropriate 
ordinance governing second units. · 

COUNSEL 

William G. Segesta for Plaintiffs and Appellants. 

Victor J. Westman, County Counsel, and Diana J. 
Silver, Deputy County Counsel, for Defendant and 
Respondent. 

MERRILL,J. 

William and Tanya Desmond appeal from a 
judgment denying their petition for writ of 
administrative mandate. That petition sought to set 
aside the decision of the Board of Supervisors 
(Board) of the County of Contra Costa (County) 
denying their. application for a land use permit. 
Appellants contend that the administrative findings of 
the Board are not supported by substantial evidence, 
and that the standards imposed by the applicable 
County ordinances exceed the maximum standards 
set by Government Code section 65852.2 for second 
units in residential zones. We disagree and therefore 
affirm the judgment. 

I. Factual And Procedural Back.ground 
The subject property, which is located at 8 Golden 

Hill Court in Walnut Creek, is zoned R-15, single· 
family residential district. Appellants. sought and 
received issuance of a building permit to construct an 
addition to their single-family home. The addition 
consisted of a new two-car garage and second-level 
bedroom addition with a separate foundation 
detached from the principal structure. The new unit 
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was attached to the existing single-fumily home· by 
means of second-story decking. The building permit 
contained a provision that no kitchen facilities could 
be included in the new unit unless appellants first 
obtained a land use permit to allow construction of a 
residential second unit at that location. Appellants 
then submitted an application for a land use permit 
for a residential second unit. 

Relying on alleged statements by unnamed County 
employees that issuance of a use permi1 would be 
"pro ·forma," appellants did not wait to obtain*333 
the permit before commencing construction of the 
new Unit. When a hearing was held on appellants' 
application for n permit to establish a . residential 
second unit the County zoning administrator 
approved it. Thereafter, a group of neighbors filed an 
appeal t.o the County Planning Commission from the 
zoning administrator's approval of the issuance of the 
land use permit. County staff recommended that the 
planning co=ission uphold the decision of the. 
zoning administrator, but following a public hearing 
and review of the matter, the planning commission 
voted unanimously to uphold the neighbors' appeal 
and deny the application, on the grounds that the 
proposed second residential unit was not 
architecturally compatible with the overall character 
of the neighborhood, and that development of. the 
second unit would present a threat to public health, 
safety and welfare. 

Appellants appealed the decision of the planning 
commission to the County Board, which held a public 
hearing on the matter. At the close of the hearing, the 
Board declared its intent to deny the appeal and the 
application, and directed the staff to prepare findings 
to rupport its decision. By a vote of three to two, the 
Board affirmed its earlier expressed intent, denied the 
appeal and the . application, and adopted the staff 
findings. 

ln its findings, the Board stated that the property was 
currently designated in the County general pliin as 
single-family residential, low density. The Board 
found that the proposed residential second unit was 
"architecturally incompatible with the overall 
neighborhood character and the primary residence in 
terms of scale, colors, materials and designs for trims, 
windows, roof, roof pitch and other exterior physical 
features" (finding No. 7); that development of the 
second unit would "present a threat to the public 
health, safety and welfare in that the second unit 
would 'result in excessive neighborhood noise and 
would create traffic and parking problems" (finding 
No. 8); that "[s}pecial conditions or unique 
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characteristics of the subject property and its locatiQn 
or surroundings are not established" (finding No. 9); 
and tliat "[a] second unit is not suitable in this 
location, is out of character with the SUlTounding · 
neighborhood and would be an intrusion into the 
neighborhood" (finding No. 10). In support of these 
findings, the Board cited the administrative record on 
appellants' application for a land use permit, County 
Ordinance Code sections 82-24.1002 and 26-2.2008, 
and the "on-site observations and comments" by a 
member of the Board at the public hearing. 

Appellants filed a petition for writ of administrative 
mandamus pursuant to Code of Civil Procedure 
section 1094 .5, asking the court for a writ of mandate 
and injunctive relief ordering the County and the 
Board to vacate the decision denying appellants' 
application and to issue a land uae permit for the 
residential second unit. The trial court denied 
appellants' petition onthe *334 ground that appellants 
had failed to establish either that finding No. 10 was 
not supported by substantial evidence in the record, 
or that that finding was legally irrelevant to the denial 
of the request for a land uae permit. 

In its decision, the trial court stated: "Specifically, 
[appellants) do not point to evidence that a 
[residential) second unit is not out of character with 
the 8\IITounding neighborhood. There is substantial 
evidence in the record that the second residential unit 
would be out of character because the =ounding 
streets at the moment contain only single-family 
dwellings. 

"[Appellants1 argument that Finding No. IO is 
irrelavant [sic] is not raised in the petition and is not 
supported by any autbority. · 

"Finding No. 10 supports Finding No. 8: 
development of the second unit will present a threat 
to public bea.ltll, safety, and welfare contrary to one 
of the requirements for a land use permit (C.C.C. 
Ord. Code § 82-24.1002(13)). It was within the 
discretion of the [Board and the County] to take the 
concerns of the neighbors into account and to decide 
that the public welfare would be served by denying 
the permit; that ... Finding No. 10 ... is sufficient to 
support the denial of [appellants') application for a 
land use permit." 

On this basis, the trial court denied appellant's 
petition for writ of mandate and entered judgment for 
the County. This appeal followed. 

IL Standard of Review 
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In bringing their petition for writ of admi.ni.strative 
mandamus, appellants argued that the County Board 
prejudicially abused its discretion. Under Code of 
Ciyil Procedure aection 1094.5, subdivision (b), 
"[a]buse of cliscretion is established if the respondent 
has not proceeded in the manner. required by law, the 
order or decision is not supported by the findings, or 
the findings are not supported by the evidence." Both 
in the trial court and on appeal, appellants have 
conceded that this is not a case in which the trial 
court is authorized by law to exercise its independent 
judgment on the evidence, and thus that abuse of 
cliscretion is established only upon a determination 
that the findings of the administrative body were not 
supported. by substantial evidence in the light of the 
whole record. (Code Civ. Prem,, § 1094.5. subd. (c); 
Strumslw v. San Diego .County Emplovees Retirement 
Assn. (1974) l l Cal.3d 28, 32 [112 Cal.Rntr. 805, 
520 P .2d 291 [substantial evidence standard used 
when no fundamental vested right involved].) 

The scope of our review of the subject administrative 
agency action in this case is identical with that of the 
superior court. The same substantialevidence *335 
standard applies, and the issue is whether the findings 
of the County Board were based on substantial 
evidence in light of the entire administrative record. 
(Bixkv v. Piemo Cl97t\ 4 Cal.3d BO. 149. fu, 22 [§ 
Cal.Rlltr, 234. 481 P .2d 2421; Zuniga v. Counl:\1 of 
San Mateo Dept. of Health Services CJ 990) 218 
Cal.Aoo.3d 1521. 1530-1531 [267 Cal.Rptr. 7551; 
CountJ1 a(San Diego v. Assessment Appeals Bd. No. 
2 (1983) 148 Cal.App.3d 548, 554-555 [195 
Cal.Rntr. 8951.\ Moreover, because the trial court did 
not exercise its independent judgment in reviewing 
the Board decision, but instead applied the substantial 
evidence test, we must examine the findings inade by 
the Board itself to determine whether they were 

. supported by. substantial evidence, rather than 
limiting ourselves to a review of the findings made 
by the trial court (Stearns v. Fair Em.plovm.ent 
Practice Com. (1971) 6 Cal.3d 205. 2 n [98 Cal.Rptr. 
467 490 P.2d 11551; Bixbv 1•. Piemo, supra. 4 Cal.3d 
at PP. 143-l 44. fn. 1 O· Cal. Administrative 
Mandamus (Cont.Ed.Bar 1989) § § 4.162-4.163, 
14.27! pp. 205-207, 463-464.) 

Q) Under current interpretations of the substantial 
evidence test as applied in review of administrative 
agency action, we must examine all relevant evidence 
in the entire record, considering both the evidence 
that supports the administrative decision and the 
evidence against it, in order to determine whether or 
not the agency decision is supported by "substantial 
evidence." (Universal Camera Corn. v. Labor· Bd. 
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(]9511 340 U.S. 474, 488-490 [95 L.Ed. 456, 467-
468. 71 s.q. 456]; Bixb11 V. Piemo, Sl!pra, 4 Cal.3d 
at p. 149. fu. 22; LeVesque 1'. Wor/rmen.'.• Como; APJJ. 
Bd. 0970) I Cal.3d 627, 635-639. fn. 22 ffil. 
Cnl.Rntr. 208, 463 P .2d 4321; Zw1iga v. Counf)1 of 
San. Mateo Dgpt. of Health Sr!nJices, supra. 2 J 8 
Cal.Aun.3d 1upp. 1530-1531: CountJ1 o(San Diego v. 
Assessme11t Appeals Bd. No. 2. supra. 148 
Cal.Aun.3d at nn. 554-555.) For this purpose, " ... 
substantial evidence has been defined in two ways: 
first, as evidence of' " 'ponderable legal significance 
... reasonable in nature, credible, and of solid value' " 
' (OWevit v. Trustees of Cal. State University & 
Colleges C1978l 21 Cal.3d 763, 773. fn. 9 [148 
Cal.Rptr, !. 582 P .2d 88)); and second, llB ' "relevant 
evidence that a reasonable mind might accept llB 

adequate to support a conclusion" ' (Hosford v. State 
Personnel Bd. (1977) 74 Cal.APP.3d 302; 307 (ill_ 
Cal.Rptr. 354ll." (Cou.ntv o(San Diego v: Assessment 
Appeal~ Bd.' No. 2. s11ora. 148 Cal.APP.3d at p. 555.) 

At the trial court level, the petitioner in an 
administrative mandamus proceeding· hllll the burden 
of proving that the agency's decision was invalid and 
should be set aside, because it is presumed that the 
agency regularly performed its .official duty. When 
the standard of review is the substantial evidence test, 
as it iB here, it is presumed that the findings and 
actions of the administrative agency were supported 
by substantial evidence. (*336Caveness v. State 
Pe1·srmnel Bd. 0980) 113 Cal.App.3d 617. 630 [170 
Cal.Rott. 541; Barnes v. Personnel Department 
Cl978l 87 Cal.App.3d 502. 505 [151 Cal.Rptr. 941,l 
Thus, since the same standard of review applies now · 
on appeal as did in the trial court, the burden is on 
appellant to show there is no substantial evidence 
whatsoever to support the findings of :the Board. 
(Pescosolido JI. Smtth ( 1983) 142 Cal.App.3d 964, 
970 [191 Cal.Rntr. 415].) 

ill. Sufficiency of the Evidence to Support Findings 
(1) Appiying this standard of review to the decision 
of the County Board in this case, we are of the 
opinion that the administrative record does contain 
substantial evidence to support the Board's 
affirmance of the denial of appellant's application for 
a land use permit for tbe purpose of establishing a 
second residential unit. · 

Under the applicable County ordinances, of which 
we take judicial notice (Evid. Code, § § 452. subd. 
(b ), 459; Long.ihore v. Countv of Ventura (J 979) 25 
Cal.3d 14. 24 [157 Cal.Rptr. 706. 598 P.2d 866)). the 
County planning agency division "shall make" certain 
findings before granting a land use permit for a 
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residential second unit (Contra Costa County 
[hereafter C.C.C.) Ord. Code,§ 82-24.1002.) Among 
these fmdings are that "[t}he second unit is 
architecturally compatible with overall neighborhood 
character and the primary residence in terms of scale, 
colors, materials and design for trim, windows, roof; 
roof pitch and other exterior physical features"; "[t)be 
second unit does not result in excessive neighborhood 
noise, traffic, or parking problems"; and 
"[d)evelopment of the second unit does not present a 
threat to public health, safety or welfare." (C.C.C . 
Ord. Code,§ 82·24.1002, subds. (8), (11), (13).) 

In addition, the provision on granting land use 
permits for residential second units specifically · 
requires that the agency must malce findings in 
accordance with the separate ordinance dealing with 
variance, conditional use and special permits found at 
article 26-2.20 of the County Ordinance Codes. The 
findings that must be made prior to granting n 
conditional use permit include that the proposed land 
use "shall not adversely affect the preservation of 
property values"; "shall not create ·a nuisance and/or 
enforcement problem within the neighborhood"; and 
"shall not encourage marginal development within 
the neighborhood." (C.C.C. Ord. Code, § § 26· 
2.2008·, subds. (3), (5), (6); 82· 24.1002.) 

Failure to make any one of these :findings must result 
in denial of the ,application for a land use permit. 
(C.C.C. Ord. Code, § §. 26·2.2008, 82- 24.1002.) 
Because we are reviewing a denial of a requested 
land use permit, *337 it is not necessary to determine 
that each :finding by the Board was supported by 
substantial evidence. As long as the Board made a 
:finding that any one of the necessary elements 
enumerated in the ordinances WllB lacking, and this 
:finding was itself supported by substantial evidence, 
the Board's denial of appellant's application must be 
upheld. 

Finding No. 8, stating that the development of a 
residential second unit would present a threat to 
public health, safety and welfare by resulting in 
excessive neighborhood noise, traffic and parking 
problems, negates two of the necessary elements for 
granting a land use pennit for a second unit, llB 

enumerated i1l County Ordinance Code section 82-
24.1002, subdivisions (11) and (13). Neighbors of the 
proposed second residential unit gave ample 

· testimony that because· of the nature of the cul-de-sac 
on which the primary residence is located, an 
additional living unit on the street would create 
traffic, parking, safety, noise and nuisance problems. 
Contrary to appellants' position, expert testimony on 
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these issues is not necessary. It is appropriate and 
·even necessary for the County to consider the 
interests of neighboring property owners in reaching 
a decision whether to grant or deny a land use 
entitlement, and the opinions of neighbors may 
constitute substantial evidence on this issue. (Smith v. 
Co11nt11 oCLos Angeles 11989) 211 CaL&ip.3d 188. 
201-204 [259 Cnl.Rntr. 2311; Nelson v. City of Selma 
(9th Cir. 1989) 881 F.2d 836. 840.l 

Finding No. 10, stating that "[a] second unit is not 
suitable in this location, is out of character with the 
surrounding neighborhood and would be an intrusion 
into the neighborhood," is related to several of the 
enumerated requirements for issuance of a residential 
second unit land use permit Provisions in the County 
ordinances relevant to this finding include that the 
second unit be "architecturally compatible with 
overall neighborhood character" (C.C.C. Ord. Code, 
§ 82-24.1002, subd. (9))~ that it not "adversely affect 
the preservation of property values" (C.C.C. Ord. 
Code, § 26-2.2008, subd. (3)); that it not create "a 
nuisance. iindlor enforcement problem within the 
neighborhood or community" (C.C.C. Ord. Code, § 
26-2.2008, subd. (5)); that it not "encourage marginal 
developinent within the neighborhood" (C.C.C. Ord. 
Code, § · 26-2.2008, subd. (6)); and, generally, that it 
not be detrimental to health, safety and general 
welfarei(C.C.C. Ord. Code,§§ 26-2.2008, subd. (l); 
82·24. 1002, subd. (13)). -

These provisions in the County Ordinance Code give 
the Counfy· and its planning agencies the authority to 
consider the effect of proposed projects on the 
character of the surrounding neighborhood. It is well 
established that the concept of public welfare 
encompasses a broad range of factors, including 
aesthetic values as well as monetary and physical 
ones, and that a concern*338 for aesthetics and 
"character" is a legitimate governmental objective. 
(Metromedia. Inc. '"San Diego (l 981) 453 U.S. 490. 
502 [69 L.Ed.2d 800, 81l-8l2, !OJ S.Ct. 28821; 
Berman v. Parker (1954) 348 U.S. 26, 33 [99 L.Ed. 
27. 37-38, 75 S.Ct. 981: Guinnane v. San. Francisco 
CiQ• Planning Com. (J 989) 209 Cal.App.3d 732, 741 
[257 Cal.Rptr. 7421; Novi v. Citv of Pacifica (1985) 
169 CuLApp.3d 678, 682 [215 Cal.Rutt. 4391.) Other 
"concerns that fall well within the domain of the 
public interest and· Welfare" include parking, traffic 
and visual impact. ( Guinnane v. San Francisco Citv 
Planning Cam .. supra, 209 Ca1.App.3d at p. 743 .) 

Thus, although finding No. I 0 does not expressly 
restate any particular one of the several relevant 
ordinance requirements, it is actually a summation of 
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several of them. It articulates various significant 
elements necessarily included in the general concept 
of public welfare but not expressly enumerated in the 
County Ordinance Code. It is therefore . directly 
related to finding No. 8, stating that the development 
of the proposed second residential unit would present 
a threat to public health, safety and welfare. This 
finding of unsuitability to the character of the 
surrounding neighborhood iB sufficient by itself to 
support the denial of appellants' application for a land 
use permit. (Guinnane v. San Fram:isco Citv 
Planning Com., supra, 209 Cal.App.3d at pp. 740-
743 [local agency denied permit on basis of finding 
that large size of house was "not in character" with 
surrounding neighborhood even though in technical 
compliance with zoning and building codes; upheld].) 

Contrary to appellants' position, the fact that their 
proposed second unit would be the finrt such unit in 
the neighborhood does not render finding No. 10 
irrelevant as a matter of law. There are many reasons 
why a residential second unit might ·be unsuitable for 

. a particular location and "out of character" with . a 
neighborhood, aside from the fact that it is the first 
such unit in that location. Such a unit might be 
perfectly suitable in a different neighborhood with 
different conditions, even though it was the first such 
unit in that neighborhood. The kinds of houses in this 
neighborhood, the street configurations (mostly cul
de-sacs), the traffic patterns, and the lot sizes, are all 
significant factors to be considered in making this 
determination. It is clear from the record that these 
considerations were taken into account by the Board 
in this case. 

Moreover, the County Ordinance Code specifically 
requires a consideration of the effect of a proposed 
use on neighboring property values. The fact that a 
second unit would be the finrt such development in a 
given neighborhood may well be relevant to a 
determination of the effect of the unit on local 
property values. "339 

Finding No. 10 is supported by suhstantial evidence 
in the administrative .record. In the first place, the 
same evidence supporting finding No. 8 also supports 
finding No. I 0. To the extent the proposed residential 
second unit would result in excessive neighborhood 
noise, traffic, or parking problems, it would clearly 
be "an intrusion into the neighborhood" and "not 
suitable to this location." 

There was ample evidence of co=unity concern 
with the impact of a residential second rental unit on 
the general aesthetic character of th~ neighborhood, 
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as well as on traffic, safety, · and protection of 
property values. These concerns were repeated1y 
expressed by neighbors opposing the application. In 
addition, one member of the Board testified to his 
personal observations of the proposed residential 
second unit and the surrounding neighborhood, and 
stated his opinion that it was not in character with the 
area. The Board properly took these opinions into 
account in making its determination, and they 
constitute substantial evidence to support the 
discretionary finding that the proposed second 
residential unit was intrusive and not suitable to the 
character of the surrounding neighborhood: (Smith v. 
Cou11tv o(Los Angeles. supra. 211 Cal.Ann.3d at pp, 

201-204.) 

Thw, at least two of the Board's findings (findings 
No. 8 and I 0) were supported by substantial evidence 
in the administrative record. Each of these fmdings 
was contrary to the requiremenjE for issuance of a . 
land use permit; either one was sufficient to support 
the denial of appellants' application. 

IV. Legal Relevance of the Board's Findings 
Q) Much of appellants' argument on appeal concerns 

their position that the Board's findings were 
impermissible under the maximum standards for 
residential second units purportedly set by 
Government Code section 65852,2. [FNI] This 
contention is without merit. 

FNI Unless otherwise indicated, all further 
statutory references are . to the Government 
Code. 

Section 65852.2 was adopted to encourage local 
governments to enact their own ordinances allowing 
and regulating so-called "granny flat" residential 
second units in single-family· and multi-family zones 
where they would otherwise be prohibited. (Wilson v. 
On• of Lagwia Beach 0992\ 6 Cal.App.4th 543. 
545-546 [7 Cal.Rntr.2d 848].l The statute sets up a 
three-option approach under which a local 
government may choose to ban all residential second 
units on condition of me.king certain findings that 
such units would have specific adverse impacts on 
public health, safety and welfare (§ 65852.2, subd. 
(c)); adopt its own ordinance providing for the 
creation of second units . and establishing various 
criteria for approving them *~40 (§ 65852.2, subd. 
(a)); or do neither and follow a state-prescribed 
procedure for approving or disapproving applications 
for creation of second units (§ 65852.2, subd. (b)). 
(Wilson 1'. Cl.1:11 of Laguna Beach, . supra, 6 
Cal.App.4th atp. 553.) 

Page6 

Under section 65852,2, subdivision (a), any local 
agency may· adopt an ordinance providing for the 
creation of second units, consistent with a list of siX 
prov1s10ns. These provisions are phrased in 
permissive terms stating that local standards for 
second units "may include, but are not limited to" 
various criteria. In contrast, under section 65852.2, 
subdivision (b ), every local agency which fails to 
adopt an ordinance governing second units in 
accordance with subdivisions (a) or (c) "shall grant a 
special use or a conditional use permit for the 
creation of a second unit if the second unit complies" 
with an enumerated list of nine specific requirements. 
(Italies added.) Unlike the provisions in subdivision 
(a), those contained in subdivision (b) do not use 
permissive or discretionary terms, but are mandatory. 

At the end of this list of reqUirements, subdivision 
(b) states~ "No other local ordinance, policy, or 
regulation shall be the basis for the denial of a 
building permit or a use permit under this 
subdivision. 

"This subdivision establishes the maximum 
standards that local agencies shall use to evaluate 
proposed second units on lots zoned for residential 
use which contain an existing single-family dwelling. 
No additional standards, other than those prqvided in 
this subdivision or subdivision (a), shall be utilized or 
imposed, except that a local agency may require an 
applicant for a permit issued pursuant to this 
subdivision to be an owner-occupant. 

"This section does not limit the authority of local . 
agencies to adopt less restrictive requirements for the 
creation of second units."(§ 65852.2, subd. (b).) 

Appellants· concede that because the County has 
adopted an ordinance regulating the creation of 
residential second units, it is governed by section 
65852.2, subdivision (a). However, they contend that 
the language in subdivision (b) stating that "[t]his 
subdivision establishes the maximum. standards that 
local agencies shall use to evalilate proposed second 
units" applies equally to an ordinance drafted under 
subdivision (a), and thus, an ordinance enacted 
pursuant to subdivision (a) may not impose standards 
which exceed those enumerated in subdivision (b). In 
. support of this contention, appellants argue that the 
intent of the statute is to encourage the creation of 
residential second units by barring undue local 
restrictions on their creation. 

This argument ignores the broadly permissive 
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language contained in section 65 852.2, subdivision 
(a), giving local agencies discretion in thespecific 
*341 criteria they may adopt for approving second 

. units. For example, subdivision (a)(l) states that 
"[a)reas may be designated within the jurisdiction of 
the local agency where second units may be 
perntltted." (Italics added.) The necessary implication 
of this provision is that a local agency may forbid the 
creation of second units in other areas. Subdivision 
(a)(3) states: "Standards may be imposed on second 
units which include, but are not limited to, parking, 
height, setback, lot coverage, architectural r"view, 
and maximum size of a unit." (Italics added.) This 
language clearly contemplates that local agencies 
may impose additional standards on the creation of 
residential second units. Similarly, subdivision (n)(4) 
states that a local agency "may find that second units · 
do not exceed the' allowable density· for the Jot upon 
which the second unit is located, and that second 
units are a residential use that is conBistent with the 
existing general plan and zotring designation for the 
Jot." (Italics added.) The implication of this language 
is that a local agency may also decline to make such a 
detennination, in its discretion. 

In short, section 65852.2, subdivision (a), which 
applies to local agencies that have adopted 
ordinances providing for the creation of second units, 
contains broadly pennissive language on the 
standards that a local government may impose on 
applicationB for such units. The "maximum 
standards" set forth in subdivision (b), by their own 
terms, apply only to that subdivision, and are not 
relevant when a local government has adopted an 
appropriate ordinance govertring second units. 

The County's second unit ordinance complies with 
section 6585:2.2, subdivision (a). There is nothing ill 
the standards and criteria set forth in the County's 
ordinance that conflicts with anything in subdivision 
(a), or with the legislative intent of that statute. To 
the contrary, the provisions of the ordinance are 
conBistent with the suggested standards set forth in 
subdivision (a), and are in accord with the kinds of 
land use regulations that have been consistently 
upheld in this state. (Gu in.nane v. San F1w1cisco Citv 
Plannin<> Com .. supra. 209 Cal.App .Jd at pp. 736-
743.) ' 

The judgment is affirmed. 

White, P. J., and W erdegar, J., concurred. 

Cal.App. I.Dist., 1993. 

Desmond v. County of Contra Costa 

END OF DOCUMENT 
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Adopted: October 22, 1980 
Amendments Adopted: B/19/81 
(Amendments applicable only to claims for costs incurred 

after June 30, 1981) 
Amended: - 3/17/83 
Amended: 9/29/83 
Amended: 12/15/83 
Amended: 6/27/85 
Amended: 10/20/88 
Amended: 7/22/93 
G: \PG\CH961. 75 

PARAMETERS AND GUIDELINES 
Chapter 961, Statutes of 1975 

Collective Bargaining 

An act to repeal.Article 5 (commencing with Section 13080) of 
Chapter 1 of Division 10 of the Education Code, and to add 
Chapter 10. 7 (commencing with Section- 3540) to Division 4 of 
Title 1 of the Goverrunent Code, relating to public educational 
employment relations, and making an appropriation-. This bill, 
which was operative July 1, 1976, repealed the Winton Act and 
enacted provisi~ns to meet and negotiate, thereby creating a 
collective bargaining atmosphere for public school employers. 

A. Operative Date of Mandate 

The provisions relating to the creation, certain duties of, -
and appropriations for the Public Employment Relations Board 
were operative on January 1, 1976. The provisions relating 
to the organizational rights of employees, the - . 
representational rights of employee organizations, the 
recognition of exclusive representatives, and related 
procedures were operative on April 1, 1976. The balance of 
the added provisions were operative on July 1, 1976. 

B. Period of Claim 

Only costs incurred after January 1, 1978, may be claimed. 
The initial claim should have inciuded all costs incurred 
for that portion of the fiscal year from January l; 1978, to 
June 30, 1978. 

Pursuant to language included in the 1980-81 budget, claims 
shall no longer be accepted for this period. All subsequent 
fiscal year claims should be filed with the State 
Controller's Office for processing. 

C. Mandated Cost 

Public school employers have incurred costs by complying 
with the requirements of Section 3540 through 3549.1 
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established by Chapter·961, Statutes of 1975. In addition, 
.some costs have been incurred as a result of compliance with 
regulations promulgated by the Public Employment Relations 
Board (PERB). Since these activity costs (referred to 
collectively as ''Rodda Act~ activities and costs in this 
document), in many ·respects, simply implement the original 
legislation, it is intended that these parameters and 
guidelines have embodied those regulations or actions taken 
by PERB prior to December 31, ·1978. 

D. County Superintendent of Schools Filing 

If the County Superintendent of Schools files a claim on 
behalf of more than one school district, the costs of the 
individual school district must be shown separately. 

E. Governing Authority 

The costs for salaries and expenses of the governing 
authority, for example the School Superintendent and 
Governing Board, are not reimbursable.· These are costs of 
general government as described by the federal guideline 
entitled ''Cost Principles and Procedures for Establishing 
Cost Allocation Plans and Indirect Cost Rates for Grants 
and Contracts with the Federal Government," OASC-10. 

F. Certification 

The following certification must accompany all claims: 

I DO HEREBY CERTIFY: 

THAT Section 1090 to 1096, inclusive, of the Government 
Code and other applicable provisions of the law have been 
complied with; and 

THAT I am the person authorized by the local agency to 
file claim for funds with the State of California. 

Signature of Authorized Representative Date 

Title 
Telephone Number 
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G. Claim Components (Reimbursable Costs) 

Reimbursable activities mandated by Chapter 961, Statutes of 
1975 are grouped into six components, Gl through G6. The 
cost of activities grouped in components Gl, G2, and G3 are 
subject to offset by the historic cost of similar Winton Act 
activities as described in H2. 

1. Determination of appropriate bargaining units for 
representation and determination of the exclusive 
representation and determination of the exclusive 
representatives. 

a. Unit Determination: Explain the process for 
determining the composition of the certificated 
employee council under the Winton Act, and the 
process for determining appropriate bargaining 
units including the determination of management, 
supervisory and confidential employees, under 
Chapter 961, Statutes of 1975, if such activities 
were performed during. the fiscal year being 
claimed. 

b. Determination of the Exclusive Representative: 
Costs may include receipt and posting of the 
representation and decertification notices and, if 
necessary, adjudication of such matters before the 
PERS. 

c. Show the actual increased costs including salaries 
and benefi.ts for employer representatives and/or 
necessary costs for contracted services for the 
following functions: 

(1) Development of proposed lists for unit 
determination hearings if done during the 
fiscal year being claimed. Salaries and 
benefits must be shown ·as described in-Item 
H3. 

-(2) Representation of the public school employer 
at PERS hearings to determine bargaining 
u.nits and the exclusive representative. 
Actual preparation time will be reimbursed. 
Salaries and benefits must be shown as 
described in Item H3. 

( 3) If contracted services are 
(a) or (b) above, contract 
submitted with the claim. 
must be shown as described 
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(4) Indicate the cost of substitutes for release 
time for employer and exclusive bargaining 
unit witnesses who testify at PERE hearings. 

The job classification of the witnesses and 
the date they were absent must also be 
submitted. Release time for employee 
witnesses asked to attend the PERB hearing by 
bargaining units will not be reimbursed. 

(5) Identify the travel costs for employer 
representatives to any PERE hearing. 
Reimbursement shall reflect the rate 
specified by the regulations governing 
employees of the local public school 
employer. 

(6) Cost of preparation for one transcript per 
PERE hearing will be reimbursed. 

2. Elections and decertification electi6ns of unit 
representatives are reimbursable in the event the 
Public Employment Relations Board determines that a 
question of representation exists and orders an 
election held by secret ballot. 

a. Submit with your claim any Public Employment 
Relations Board agreements or orders which state 
how the election must be held. 

b. If a precinct voting list was required by PERE, 
indicate the cost of its-development. Salaries 
and benefits must be shown as described in Item 
H3. 

c. The salary and benefits of a school employer 
representative, if required by PERB for tim·e spent 
observing the counting of ballots, will be 
reimbursed. The representatives' salary must be 
shown as described in Item H3. 

3. Negotiations: Reimbursable functions include -
receipt of exclusive representative's initial contract 
proposal, holding of public hearings, providing a 
reasonable nwnber of copies of the employer's proposed 
contract to the public, development and presentation of 
the initial district contract proposal, negotiation of 
the contract, reproduction and distribution of the 
final contract agreement. 

a. Show the costs of salaries and benefits for 
employer representatives participating in 
negotiations. Contracted services will be 
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reimbursed. Costs for ma~imum of five public 
school employer representatives per unit, per 
negotiation session will be reimbursed. S.alaries 
and.benefits must be shown as described on Page 7, 
Item H3. 

b. Show the costs of salaries and benefits for 
employer representatives and employees 
participating in negotiation planning sessions. 
Contracted services for employer representatives 
will be reimbursed. Salaries and benefits must be 
shown as described in Item H3. 

c. Indicate the cost of substitutes for release time 
of exclusive bargaining unit representatives 
during negotiations. Give the job classification 
of the bargaining unit representative that 
required a substitute and dates the substitute 
worked. Substitute costs for a maximum of five 
representatives per unit, per negotiation session 
will be reimbursed. The salaries of union. 
representatives are not reimbursable. 

d. Reasonable costs of reproduction for a copy of the 
initial contract proposal and final contract, 
which is applicable and distributed to each 
employer representative (i.e. supervisory, 
management, confidential) and a reasonable number 
of copies for public information will be 
reimbursed. Provide detail of costs and/or 
include invoices. Costs for copies of a final 
contract provided to collective bargaining unit 
members are not reimbursable. 

e. If contract services are used for a. and/or b. 
above, contract invoices must be submitted. 
Contract costs must be shown as described in Item 
H5. 

f. A list showing the dates of all negotiation 
sessions held during the fiscai year being claimed 
must be submitted. 

4. Impasse Proceedings 

a. Mediation 

(1) Costs for salaries and benefits for employer 
representative personnel are reimbursable. 
Contracted services will be reimbursed. 
Costs for a maximum of five public school. 
employer representatives per mediation 
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session will be reimbursed. Salaries and 
benefits must be shown as described in Item 
H3. 

(2) Indicate the costs of substitutes for the 
release time of exclusive bargaining unit 
representatives during impasse proceedings. 
The job classification of the employee 
witnesses and the date they were absent shall 
be indicated. Costs for a maximum of five 
representatives per mediation session will be 
reimbursed. 

(3) Renting.of facilities will be reimbursed. 

(4) Costs of the mediator will not be reimbursed. 

($) If contract services are used under 1, 
contract invoices must be submitted with the 
claim. Contract costs must be shown as 
described in Item HS. 

b. Fact-finding publication of the findings of the 
fact-finding panel. (To the extent fact-finding 
was required under the Winton Act during 
the 1974-75 fiscal year, costs are not 
reimbursable. ) 

(1) All costs of the school employer panel 
representative shall be reimbursed. Salaries 
and benefits must be shown as described in 
Item H3. 

(2) Fifty percent of the costs mutually incurred 
by the fact-finding panel shall be 
reimbursed. This may include substitutes for 
release time of witnesses during fact-finding 
proceedings, and the rental of facilities 
required by the panel. 

(3) Special costs imposed on the public school 
. employer for the development of unique data 
required by a fact-finding panel will be 
reimbursed. Describe the special costs and 
explain why this data would not have been 
required by a fact-finding panel under the 
Winton Act ... Salaries and benefits must be 
shown as described in Item H3. 

296 



7 

5. Contract administration and adjudication of contract 
disputes either by arbitration or litigation. 
Reimbursable functions include grievances and 
administration and enforcement of. the contract. 

a. Salaries and benefits of employer personnel 
involved in adjudication of contract disputes. 
Contracted services will be reimbursed. Salaries 
and benefits must be shown as described in Item 
H3. 

b. Indicate substitutes necessary for release time of 
the representatives of an exclusive bargaining 
unit during adjudication of contract disputes. 
The job classification of the employee witnesses 
and the dates they were absent shall also be 
indicated. 

c. Reasonable costs ·incurred for a reasonable number 
of training sessions held for supervisory and 
management personnel on contract 
administration/interpretation of the· negotiated 
contract are reimbursable. Contract 
interpretations at staff meetings are not 
reimbursable. Personal development and 
informational programs, i.e., classes, 
conferences, seminars, . workshops, and time spent 
by employees attending such meetings are not 
reimbursable. Similarly, purchases of books and 
subscriptions for personal development and 
information purposes are not reimbursable. 
Salaries and benefits must be shown as described 
in Item H3. 

d. The cost of one transcript per hearing will be 
reimbursed. 

e. Reasonable public school employer costs associated 
witb a contract dispute which is litigated are 
reimbursable, as follows: 

1. Reasonable public school employer costs 
associated with issues of contract disputes 
which are presented before PERB are 
reimbursable. 

2. 

3. 

Reasonable public school employer cost of 
litigation as a defendant in the court suit 
involving contract disputes may be 
reimbursable. 

Where the public school employer is the 
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plaintiff in a court suit to appeal a PERE 
ruling, costs are reimbursable only if the 
public school. employer is the prevailing 
party (after all appeals, final judgment). 

4. No reimbursement is allowed where the public 
school employer has filed action directly 
with the courts without first submitting the 
dispute to PERB, if required. 

5. No reimbursement shall be provided for filing 
of arnicus curiae briefs. 

f. Expert witness fees will be reimbursed if the 
witness is called by the public school employer. 

g. Reasonable reproduction costs for copies of a new 
contract which is required as a result of a 
dispute will .be reimbursed. 

h. If contract services are used under "a" above·, 
copies of contract invoices must be submitted with 
your claim. Contract costs must be shown as 
described in Item H5. 

i. Public school employer's portion of arbitrators' 
fees for adjudicating grievances, representing 50% 
of costs, will be reimbursed. 

6. Unfair labor practice adjudication process and public 
notice complaints. 

a. Show the actual costs for 
employer representatives. 
the public school employer 
Salaries and benefits must 
in Item H3. 

salaries and benefits of 
Services contracted by 
are reimbursable: 
be shown as described 

· b. Indicate cost of substitutes for release time for 
·representatives of exclusive bargaining units 
during adjudication of unfair practice charges. 

c. The cost of one transcript per PERB hearing will 
be reimbursed. 

d. Reasonable reproduction costs will be reimbursed. 

e. Expert witness fees will be reimbursed if the 
witness is called by the public school employer. 

f. If contract services are used under ''a'' above, 
contract invoices must be submitted. Contract 
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costs must be shown as described in Item HS. 

No reimbursement for an appeal of an unfair labor 
practice decision shall be allowed where the 
Public Employee Relations Board is .the prevailing 
party. 

No reimbursement for filing of amicus curiae 
briefs shall be allowed. 

H. Supporting Data for Claims--Report Format for Submission of 
Claim. 

1. Description of the Activity: Follow the outline of the 
claim components. Cost must be shown separately by 
component activity. Supply workload data requested as 
part of the description to-support the level of costs 
claimed. The selection of appropriate statistics is 
the responsibility of the claimant. 

2. Quantify "Increased" Costs: Public school employers 
will be reimbursed for the "increased costs" incurred 
as a result of compliance with the mandate. 

a. For component activities Gl, G2, and G3: 

1. Determination of the "increased costs" for each of 
these three components requires the costs of 
current year Rodda Act activities to be offset 
[reduced] by the cost of the base-year Winton Act 
activities. The Winton Act base-year is generally 
fiscal year 1974-75. 

Winton Act base-year costs are adjusted by the 
Implicit Price Deflater prior to offset against 
the current year Rodda Act costs for these three 
components. The Implicit Price Deflator shall be 
listed in the annual claiming instructions of the 
State Controller. 

2. The cost of a claimant's current year Rodda Act 
activities are offset [reduced] by the cost of the 
base-year Winton Act activities either: by 
matching each component, when claimants can 
provide suffic_ient documentation to segregate each 
component of the Winton Act base-year activity 
costs; or, by combining all three components when 
claimants cannot satisfactorily segregate each 
component of Winton Act base-yea-r costs. 

b. For component activities G4, GS, and G6: 
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All allowable activity costs for these three. Rodda 
Act components are "increased costs" since there 
were no similar activities required by the Winton 
Act; therefore, there is no Winton Act base-year 
offset to be calculated. 

BASE YEAR ADJUSTMENT 

1974-1975 1. 490 1979-80 FY 
II 1. 560 1980-81 FY 
IT 1.697 1981-82 FY 
" 1.777 1982-83 FY 
" 1. 884 1983-84 FY 

3. Salary and Employees' Benefits: Show the 
classification of the employees involved, amount of 
time spent, and their hourly rate. The worksheet used 
to compute the hourly salary rate must be submitted 
with your claim. Benefits are reimbursable. Actual 
benefit percent must be itemized. If no itemization is 
submitted, 21 percent must be used for compufation of 
claim costs. Identify the classification of employees 
committed to functions required under the Winton Act 
and those required by Chapter 961, Statutes of 1975. 

4. Services and Supplies: Only expenditures which can be 
identified as a direct cost as a result of the mandate 
can be claimed. 

5. Professional and Consultant Services: Separately.show 
the name of professionals or consul tan ts, ·specify the 
functions the consultants performed relative to the . 
mandate, length of appointment, and the itemized costs 
for such services. Invoices must be submitted as 
supporting documentation with your claim. The maximum 
reimbursable fee for contracted services is $100 per 
hour. Annual retainer fees shall be no greater than 
$100 per hour. Reasonable expenses will also be paid 
as identified on the monthly billings of consultants. 
However, travel expenses for consultants and experts 
(including attorneys) hired by. the claimant shall not 
be reimbursed in an amount higher than that received by 
State employees, as established under Title 2, Div. 2, 
Section 700ff, CAC. 

6. Allowable Overhead Cost: Public school employer's 
indirect costs may only be claimed through an indirect 
costs rate proposal prepared in accordance with the 
provision on Federal Regulation OASC-10 (former~y OMB 
Circular A-87 and FMC 74-4). For the 1978-79 fiscal 
year, public school employers may use the J-86 
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nonrestrictive indirect coit rate approved by the State 
Department of Education (SDE). For the 1979-80 and
subsequent fiscal years, public school employers may 
use the J-41A nonrestrictive indirect cost rate 
approved by SOE. Public school employers that do not 
have an approved J-41A must use the J-85 restrictive 
indirect cost rate for the 1978-79 fiscal year, and 
J-73A rate for the 1980-81 and subs.equent fiscal years. 

The J-41A or the J-13A must be submitted with your 
claim. 

7. Costs previously included in the J-86 indirect cost 
calculation which are now included in the J-41A direct 
support cost category are eligible for reimbursement if 
the method of computation is explained in the claim. 

Indirect cost rate should not be applied to costs 
classified as General. Support in the J-41A or J-73A 
under EDP codes 400, 405, and 410 in column three. 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

. STATE OF CALIFORNIA 

IN RB TEST CLAIM ON: 

Gov~rnment Code Section 3547.5 as 
added qy Chapter 1213, Statutes of 1991, 
and the California Department of 
Education Management Advisory 92-01 

And filed on December 29, 1997; 

By the Alameda County Office of 
Education, Claimant. 

NO. 97-TC-08 

Collective Bargaining Agreement 
Disclosure 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT 
CODE SECTION 17500 BT SEQ.; 
TITLE 2, CA.llFORNIA CODE .OF 
REGULATIONS, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7. 

(Adopted on March 26, 1998) 

STATEMENT OF DECISION. 

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in 
the above-entitled matter. 

This Decision shall become effective on April 7, 1998 . 

. __/-h1Jvi~ / 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RB TEST CLAIM ON: 

Government Code Section 3547 .5 as 
added by Chapter 1213, Statutes .of 1991, 
and the California Department of 
Education Management Advisory 92-01 

And filed on December 29, 1997; 

By the Alameda County Office of 
Education, Cla.inlant. 

NO. 97-TC-08 

Collective Bargaining Agreement 
Disclosure 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT 
CODE SECTION 17500 ET SEQ.; 
TITLE 2, CALIFORNIA CODE OF 
REGULATIONS, DMSION 2, 
CHAPTER 2.5, ARTICLE 7. 

(Adopted on March 26, 1998) 

STATEMENT OF DECISION 

The Commission on State Mandates (Commission) cin March 26, 1998, heard this test claim 
during a regularly scheduled hearing. Keith Peterson appeared for the Alameda County Office 
of Education and Carol Berg appeared for the Education Mandated Cost Networlc. 

At the hearing, evidence both oral and documentary was introduced, the test claim was 
submitted, and the vote was taken. 

The law applicable to the Commission's determination of a test claim is Government Code 
section 17500 et seq. and section 6, article XIlI B of the California Constitution and related 
case law. 

The Commission, by a vote of 7-0 approved this test claim. 

Issue 

. Do the provisions of Goverriment Code section 3547 .5, as added by Chapter 
1213, Statutes of 1991, and the California Department of Education's 
Management Advisory 92-01, impose a new program or higher level of service 
upon school districts within the meaning of section 6, article XIlI B of the 
California Constitution and Government Code section 17514? 

Prior Law 

Before the test claim legislation, school districts were only required to publicly disclose all 
initial proposals for collective bargaining agree~ents. Government Code section 3547 
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provides in pertinent part: "[a]ll initial proposals of exclusive repre~entati\ies and of public · 
school employers, which relate to matters within the scope of representation, shall be presented 
at a public meeting of the public school employer and thereafter shall be public records. " 

Test Claim Legislation 

Chapter 1213, Statutes of 1991, added section 3547.5 to the Government Code, as follows: 

"Before a public school employer enters into a written agreement with an 
exclusive representative covering matters within the scope of representation, the 

· major provisions of the agreement, including, but not limited to, the costs that 
would be incurred by the public school employer under the agreement for the 
current and subsequent fiscal years, shilll be disclosed at a public meeting of the 
public school employer in a format established for this purpose by the 
Superintendent of Public Instruction." 

Under section 3547 .5, school districts must now publicly disclose the major provisions of all 
collective bargaining agreements before they enter into a written agreement. The purpose of 
this new legislation is to ensure that the public is aware of the costs associated with the major 
provisions of the tentative collective bargaining agreement before it becomes binding on the 
school district. 

California Deparlnient of Education lVlililagement.Advisory 92-011 

Government Code section 3547 .5 requires the Superintendent of Public Instruction to establish 
a format for the information that is to be publicly disclosed. To this· end, the California 
Department of Education released Management Advisory 92-01 on May 15, 1992. The 
Advisory sJiecifies the minimum procedures,· format, and information required to be disclosed 
under section 3547 .5. · 

Com.mission Finciin,,as 

In order for a statute, which is the subject of a test claim," to impose a reimbursable state 
mandated program, the statutory language (1) must direct or obligate an activity or task upon 
local governmental entities, and (2) the required activity or task must be new or it must create 
an increased or higher level of service over the former required level of service. To determine 
if a required activity is new or imposes a higher level of service, a comparison must be 
undertaken between the test claim legislation and the legal requirements in effect immediately 

1
• California Department of Educatio~ MB.Dagement Advisory 92-01 is referenced in Claimant's initial filing dated 

December 29, 1997. 
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prior to the enactment of the test claim legislation. 2 Firuilly, the newly required activity or 
increased level of servii::e must be state mandated. 3 · 

The Commission found that immediately before Government Code section 3547 .5 was enacted 
under Chapter 1231, Statutes of 1991, public school employers were under no obligation to 
publicly report the niajor provisions of a collective bargaining agreement cifter discussion with 
an exclUBive representative of an employee group prior to entering into a written agreement. · 

The Commission found that under prior law school districts were only required to publicly 
disclose all initial proposals for collective bargaining agreements. 

The Commission found that Government Code section 354 7 .5, as added by Chapter 1231, 
Statutes of 1991, requires school districts to publicly disclose major provisions of a collective 
bargaining agreement cifter negotiations, but before this agreement becomes binding. 

The Commission found that the California Department of Education issued its Management 
Advisory 92-01, dated May 15, 1992, to establish the public disclosure format for school 
district compliance with the test claim statute. The Commission found that the Advisory sets 
forth the minimum procedures, format, and information for school districts to disclose under . . 
the new public reporting requirements. Further,- the Commission found that the Advisory 
constitutes an "executive order" under Government Code section 175164 and is therefore a part 
of the test claim. 

Conclusion 

.. The Commission concludes that that Government Code section 3547 .5, as added by Chapter 
1213, Statutes of 1991, and the California Departm~mt of Education lVi.anagement 
Advisory 92-01, impose a new program or higher level of service upon local school districts 
and therefore are r~imbursable under Se!Ction 6, article xm B of the California Constitution 
and Government Code section 17514. 

Further, the Commission concludes that the parapieters and guidelines should allow. 
· reimbursement for compliance with the minimum procedures, format, and information 
specified in the California Department of Education's Management Advisory 92-01, as 
applicable andappropriate under the test claim statute. 

1 Both Keith Peterson and Carol Berg disagreed at the hearing regarding the appropriate measurement date._ Carol 
Berg wanted this sentence striclren from the Statement of Decision, while Keith Peterson wished to lodge his 
formal objection to staff's use of the measurement date. However, both supported adoption of the Statement of 
Decision. 

1 County of Los Angeles v. Stq.te of California (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. v. · 
State of California (1987) 190 Cal.App.3d 521, 531;·Lucia Mar Ur)ified School Dist. v. Honig (1988) 44 Cal.3d 
830, B35. 

4 Government Code section 17516 provides in relevant part: "Executive order means any order, _Plan, . 
requirement, rule, or regulation issued by any of the following: (a) The Governor. (b~ ~y officer or official " 

· serving at the pleasure of the Governor. (c) Any agency, depamnenl., board, or commisswn of stale government· 
(Emphasis added.) 
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BBFORETIIB 
COMMISSION ON STATE MANDATES 

.STATE OF CALIFORNIA 

IN RE TEST CLATh1 ON: 

Government Code Section 3540 et seq., as 
added by Chapter 961, Statutes of 1975 et al 

Government Code Section 3547.5, as added by 
Chapter 1213, Statutes of 1991, and the 
California Department of Education Advisory 
92-01 

And filed on December 29, 1997; 

By the Alameda County Office of Educati.o!l, 
Claimant. 

-----------J 
DECISION 

No. CSM 97~TC-08 

Consolidation of Collective Bargaining 
and Collective Bargaining Agreement 
Disclosure · 

ADOPTION OF Alv:!ENDED 
PARA.METERS AND QUIDELINES 
PURSUANT TO GOVERNMENT 
CODE SECTION 17557 AND 
CALIFORNIA CODE OF 

. REGULATIONS, TITLE 2, SECTIONS 
1183.12 AND 1183.2. 

(Adopted on August 20, 1998) 

The attached amended Parameters and Guidelines of the Commission on State Mandates were . 
hereby adopted in the above-entitled matter .. · 

This Decision shall become effective on August 25, 1998. 

e F:\Mnndetcs\1997/97-tc-OB/pgnrder 
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Adopted: October 22, 1980 
Amendments Adopted: 8/19/81 

1 

(Amendments applicable only to claims for costs incurred 
after June 30, 1981) 

Amended: 3/17/83 
.Amended: 9/29/83 
Amended: 12/15/83 
Amended: 6/27/85 
.Amended: 10/20/88 
Amended: 7 /22/93 
Amended: 8/20/98 
f:\mandates/ 19 97\97tc0 8\pgfinal .doc 
Document Date: August 2t 1998 

CLAIMANT'S PROPOSED CONSOLIDATED PARAMETERS AND GUIDELINES 
. • • J 

AS MODIFIED BY STAFF 

Chapter 961, Statutes of 1975 
Chapter 1213, Statutes of 1991 

Collective Bargaining 
and 

Collective Bargaining Agreement Disclosure 

An act to repeal Miele 5 (commencing with Section 13080) of Chapter 1 of Division 10 of the 
Education Code, and to add Chapter 10.7 (commencing with Section 3540) to Division 4 of 
Title 1 of the Government Code, relating to public educational employment relations, and 
making an appropriation. Tbis bill, which was. operative July 1, 197 6, repealed the Winton Act 
and enacted provisions to meet and negotiate, thereby creating a collective bargaining 
atmosphere for public school employers. Chapter 1213, Statutes of 1991 added section 3547 .5 to 
the Government Code. Government Code section 3547.5 requires school districts to publicly 
disclose major provisions of a collective bargaining agreement after negotiations, but before the 
agreement becomes binding. 

A. 0Derative Date of Mandate 

The provisions relating to the creation, certain duties of, and appropriations for the Public 
Employment Relations Board were operative on January 1, 1976. The provisions relating 
to the organizational rights of employees, the representational rights of employee 
organizations, the recognition ,of exclusive representatives, and related procedures were 
operative on April 1, 1976. The balance of the added provisions were operative on July 
l, 1976. 

The provisions relating tci Collective Bargaining Agreement Disclosure added by Chapter 
1213, Statutes of 1991 were operative on January 1, 1992. The California Department of 
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Education issued Management Advisory 92-01 dated May 15, 1992, to establish the 
public disclosure format for school district compliance with the test clai.ID statute. 

B. Period of Claim 

c. 

D. 

Only costs incurr.ed after January 1, 1978 may be claimed. The initial claim should have 
included all costs incurred for that portion of the fiscal year from January l, 1978, to 
June 30, 1978. 

Pursuant to language included in the 19 80-8 J budget, claims shall no longer be accepted 
for this period. All subsequent fiscal year claims should be filed with the State 
Controller's Office for processing. 

The test claim on Chapter 1213, Statutes of 1991 was filed with the Commission on 
December 29, 1997. Accordingly, the period of reimbursement for the provisions relating 
to disclosure begins July l, 1996. Only disclosure costs incurred after July 1, 1996 may 
be claimed. · 

Mandated Cost 

Public school employers have incurred costs by complying with the requirements of 
Section 3540 through 3549.1 established by Chapter 961, Statutes of 1975. In addition, 
some costs have been incurred as a result of compliance with regulations promulgated by 
the Public Employment Relations Board (PERB). Since these activity costs (referred to 
collectively as "Rodda Act" activities and costs in this document), in many respects, 
simply implement the original legislation, it is intended that these parameters and 
guidelines have embodied those regulations or actions taken by PERB prior to 
December 31, 1978. 

County Superintendent of Schools Filing 

If the County Superintendent of Schools files a claim on behalf of more than one school 
district, the costs of the individual school district must be shown separately. 

E. Governing Authority 

The costs for salaries and expenses of the govemiri.g authority, for example the School 
Superintendent and· Governing Board, are not reimbursable. These are costs of general 
government as described by the federal guideline entitled "Cost Principles and Procedures 
for Establishing Cost Allocation Plans and Indirect Cost Rates for Grants and Contracts 
with the Federal Government," ASMB C-10. 
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F. Certi£cation 

The following certification must accompany all claims: 

I DO HEREBY CERTIFY: 

THAT Section 1090 to 1096, inclusive, of the Government Code and 
other applicable provisions of the law have been complied with; and 

THAT I am the person authorized by the local agency to file claim for fui::ids with 
the State of California. 

___ ..__ ___________ Signature of Authorized Representativ~ . 
Date 

_______________ Title Telephone 
Number 

G. Claim Components (Reimbursable Costs) 

Reimbursable activities mandated by Chapter 961, Statutes of 1975 and Chapter 1213, 
Statutes of 1991 are grouped into seven components, Gl through G7. The cost of 
activities grouped in components 01, 02, and G3 are subject to onset by the historic cost 
of similar Winton Act activities as described in H2. 

1. Determination of appropriate bargaining units for representation and 
determination of the exclusive representatives. 

a. · Unit Determination: Explain the process for determining the composition 
of the certificated employee council under the Winton Act, and the process 
for determining appropriate bargaining units including the determination 
of management, supervisory and confidential employees, under Chapter 
961, Statutes of 1975, if such activities were performed during the fiscal 
year being claimed. 

b. Determination of the Exclusive Representative: Costs may include receipt 
and posting of the representation and decertification notices and, if 
necessary, adjudication of such matters before the PERB. 
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Show the actual increased costs including salaries and benefits for 
employer representatives Eind/or necessary costs-for contracted services for · 
the following functions: · 

(1) Development of proposed lists for unit determination hearings if 
done during the fiscal year beiri.g claimed. Salaries and benefits 
must be shown as described in Item H3. 

(2) Representation of the public school employer at PERB hearings to 
determine bargaining units and the exclusive representative. 
Actual preparation time will-'be reimbursed. Salaries and benefits 
must be shown as described in Item H3. 

(3) If contracted services are used for either (a) or (b) above, contract 
invoices must be submitted with the claim. Contract costs must be 
shown as described in Item HS. 

(4) Indicate the cost of substitutes for release time for employer and 
exclusive bargaining unit witnesses who testify at PERB hearings. 
The job classification of the witnesses and the date they were 
absent must also be submitted. Release time for employee 
witnesses asked to attend the PERE hearing by bargaining units 
will not be reimbursed. 

(5) Identify the travel costs for employer representatives to any PERB 
hearing. Reimbursement shall reflect the rate specified by the 
regulations governing employees of the local public school 
employer, 

( 6) Cost of preparation for one transcript per PERB hearing \1\till be 
reimbursed. 

2, Elections and decertification elections of unit representatives are reimbursable in 
the event the Public Employment Relations Board determines that a question of 
representation' exists and orders an election held by secret ballot.' 

a. Submit with your claim any Public Employment Relations Board 
agreements _or _orders which state how the election must be held. 

b. If a precinct voting list was required by PERE, indicate the cost of its 
· dev.elopment. Salaries and benefits must be shown as described in Item 

H3. 
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c. The salary and benefits of a school employer representative, if required by 
PERB for time spent observing the counting of ballots, will be reimbursed. 
The representatives' salary must be shown as described in Item H3 , 

3, Negotiations: Reimbursable functions include -- receipt of exclusive 
representative's initial contract prop9sal, holding ofpub'lic hearings, providing a 
reasonable number of copies of the employer's proposed contract to the public, 
development and presentation of the initial district contract proposal, negotiation 
of the contract, reproduction and distribution of the final contract agreement. 

a. Show the costs of salaries and benefits for employer representatives 
participating in negotiations. Contracted services will be reimbursed. 
Costs for mBJdmum offive public school employer representatives per 
unit, per negotiation session will be reimbursed. ·Salaries. and benefits 
must be shown as described on Page 7, Item H3. 

b. Show the costs of salaries and benefits for employer representatives and 
employees participating in negotiation planning sessions. Contracted 
services for-employer representatives will be reimbursed. Salaries and 
benefits must be shown as described in Item H3. 

c. 

d. 

e. 

f. 

Indicate the cost of substitutes for release·time of exclusive bargaining unit 
representatives during negotiations. Give the job classification of the 
bargaining unit representative that required a substitute and dates the 
substitute worked. Substitute costs for a maximum offi.ve representatives 
per' unit, per negotiation session will be reimbursed. The salaries of union 
representatives are .not reimbursable. 

· Reasonable costs of reproduction for a copy of the initial contract ·proposal 
and final contract, which is applicable and di:stributed to each employer 
representative (i.e. supervisory, management, con:fldential) and a 
reasonable number of copies for public information will be reimbursed. 
Provide detail of costs and/or include invoices. Costs for copies of a final 
contract provided to collective bargaining unit members are not 
reimbursable. 

If contract services are used for a. and/orb. above, contract invoices must 
be submltt.ed. Contract costs must be shown as described in Item H5. 

A list showing the dates of all negotiation sessions held during the fiscal 
year being claimed must be submitted. 
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Impasse Proceedings 

a. Mediation 

(1) Costs for salaries and benefits for employer representative 
personnel are reimbursable. Contracted services will be 
reimbursed. Costs for a maximum of five public school employer 
representatives per mediation session will be reimbursed. Salaries 
and benefits must be sho\VD. as described in Item H3. 

(2) Indicate the costs of substitutes for the r.elease time of exclusive 
bargaining unit representatives during impasse proceedings. The 
job classification of the employee witnesses and the date they were 
absent shall be indicated. Costs for a maximum of five 
representatives per mediation session will be reimbursed. 

(3) Renting of facilities will be reimbursed. 

( 4) Costs of the mediator will not be reimbursed. 

(5) If contract services are used under l, contract invoices must be 
submitt~d with the claim. Contract costs must be shown as 
described in Item HS. 

b. Fact-finding publication of the findings of the fact-finding panel. (To the 
e1..1:ent fact-finding was required under the V,Tinton Act during the-1974-75 
fiscal year, costs are not reimbursable.) 

(1) All costs of the school employer panel representative shall be 
reimbursed. Salaries and benefits must be shown as described in 
Item ID. 

(2) Fifty percent of the costs mutually incurred by the fact-finding 
panel shall be reimbursed. This may include substitutes for release 
time of witnesses during fact-finding pro.ceedings, and the rental of 
facilities required by the panel. 

(3) Special costs imposed on the public school employer for the 
development of unique data required by a fact-finding panel will be 
reimbursed. Describe the special costs and explain whythis data 
would not have been required b-y a fact-finding panel under the 
Winton Act. Salaries and benefits must be shown as described in 
Item H3 . 
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5. Collective Bargaining Agreement Disclosure 

6. 

Disclosure of collective bargaining agreement after negotiation and before adoption· by 
governing body, as required by Government Code section 3547.5 and California State 
Department of Education Management Advisory 92-01 (or subsequent replacement), 
attached to the amended Parameters and Guidelines. Procedures or formats which 
exceed those or which duplicate activities reqi.iired under any other statute or executive 
order are not' reimbursable under this item. 

a. Prepare the disclosure forms and documents, as specified. 

b. Distribute a copy of the disclosure forms and documents, to board members, 
along with a copy of the proposed agreement, as specified, 

c. Make a copy of the disclosure forms and documents and of the proposed 
agreement available to the public, prior to the day of the public meeting, as 
specified. 

d. Training employer's personnel on preparation of the disclosure forms and 
documents, as specified. 

e. Supplies and materials necessary to prepare the disclosure. forms and documents, 
as specified. 

For 5. a., b., and c., list the date(s) of the public hearing(s) at which the major provisions 
of the agreement were disclosed in accordance with the requirements of Government 
Code section 3547.5 and Department of Education Advisory 92-01 (or subsequent 
replacement). 

Contract administration and adjudication of contract disputes either by arbitration 
or litigation. Reimbursable functions include grievances and administration and 
enforcement of the contract. 

a. 

b. 

c. 

Salaries and benefits of employer personnel involved in adjudication of 
contract disputes. Contracted services will be reimbursed. Salaries and 
benefits must be shown as described in Item H3. 

Indicate substitutes necessary for release time of the.representatives of an 
exclusive bargaining unit duririg adjudication of contract disputes. The 
job classification of the employee witnesses and the dates they were absent 
shall also be indicated. · 

·Reasonable costs incurred for a reasonable number of training sessions 
held for supervisory and management personnel on contract 
administration/interpretation of the negotiated contract are reimburs.able. 
Contract.interpretations at staff meetings are not reimbursable. Personal 
development and informational programs, i.e., classes, conferences, 
seminars, workshops, and time spent by employees attending sucb 
meetings are not reimbursable. Similarly, purchases of books and 
subscriptions for personal development and information purposes are not 
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reimbursable. Salaries and benefits must be shown as described in Item 
H3. 

· d. The cost of one transcript per heElring will be reimbursed. 

e. Reasonable public school employer costs associated with a contract 
dispute which is litigated are reimbursable, as follows: 

1. Reasonable public school employer costs associated with issues of 
contract disputes which are presented before PERB are 
reimbursable. 

2. Reasonable public school employer cost of litigation as a defendant 
in the court suit involving contract disputes may be reimbursable. 

3. Where the public school employer is the plaintiff in a court suit to 
appeal a PERB ruling, costs Eire reimbursable only if the public 
school employer is the prevailing party (after all appeals, final 
judgment), 

4. No reimbursement is allowed where the public school employer 
has filed action directly with the courts without first submitting the 
dispute to PERB, if required. 

5. No reimbursement shall be provided for filing of amicus curiae 
briefa. 

f. E>qiert witness fees will be reimbursed if the vl'i.tness is called by the 
public school employer. 

g, Reasonable reproduction costs for copies of a new contract which is 
required as a result of a dispute will be reimbursed. 

h. If contract services are used under "a" above, copies of contract invoices 
must be submitted with your claim. Contract costs must be shown as 
described in Item HS. ' 

i. Public school employer's portion of arbitrators' fees for adjudicating 
grievances, representing 50% of costs, .will be reimbursed. 

7. Unfair labor practice adjudication process and public notice complaints. 

a. Show the actual costs for salaries and benefits of employer representatives. 
Services contracted by the public school employer are reimbursable. 

Salaries and benefits must be shown as described in Item H3. 
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b. Indicate cost of substitutes for release time for representatives of exclusive 
bargai.Iling units during adjudication of unfair practice.charges. 

c. Tue cost of one transcript per PERB hearing will be reimbursed. 

d. Reasonable reproduction costs will be reimbursed. 

e. Expert witness fees will be reimbursed if the witness is called by the 
public school employer. 

f. If contract services are used under "a" abov.e, contract invoices must be 
submitted. Contract costs must be shown as described in Item HS. 

g. No reimbursement for an appeal of an unfair labor practice decision shall 
be allowed where the Public Employee Relations BoEl.!'d is the prevailing 
party. 

· h. No reimbursement for filing of amicus curiae briefs shall be allowed, 

H. Supnortine: Data for Claims~-Renort Format for Submission of Claim. 

1. Description of the Activity: Follow the outline of the claim components. Cost 
must be shown separately by component activity. Supply workload data requested 
as part of the description to support the level of costs claimed. The selection of 
appropriate statistics is the responsibility of the claimant. 

2. Quantify "Increased" Costs: Public school employers will be reimbursed for the 
"increased costs" incurred as a result of compliance with the mandate. 

a. For component activities Gl, G2, and G3: · 

1. Determination of the "increased costs" for eacb of these three components 
requires the costs of current year Rodda Act activities to be offset 
[reduced] by the cost of the base-year Winton Act activities. The Vlinton 
Act base-year is generally fiscal year.1974-75. 

2. 

Winton Act base-year costs are adjusted by the Implicit Price Deflater 
prior to offset against the current year Rodda Act costs for these three 
components. The Implicit Price Deflater shall be listed in the annual 
claiming instructions of the State Controller. 

The cost of a claimant's current vear Rodda Act activities are offset 
[reduced] by the cost of the bas~-year Winton Act activities either: by 
matching each component, when claimants can provide sufficient 
documentation to segregate each component of the Winton Act base-year 

·activity costs; or, by combining all three components when claimants 
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3. 

10 

cannot satisfactorily segregate each component of Winton Act base-year 
·costs. 

b. Far component activities 04, 06, and 07: 

All allowable activity costs for these three Rodda Act components are 
"inqreased costs" since there were no similar activities required by the 
Winton Act; therefore, there is no Winton Act base-year offset to be 
calculated. 

BASE YEAR 

1974-1975 

" 
II 

" 
II 

ADJUSTMENT 

1.490 1979-80 FY 
1.560 1980-81 FY 
1.697 1981-82 FY 
1. 777 1982-83 FY 
1.884 ·1983-84 FY 

Salary and Employees' Benefits: Show the classification of the .employees 
involved, amount of time spent, and their hourly rate. The worksheet used to 
compute the hourly salary rate must be submitted with your claim. Benefits are 
reimbursable. Actual benefit percent must be itemized. If no itemization is 
submitted, 21 percent must be used for computation of claim costs. Identify the 
classification of employees committed to functions required under the Winton Act 
and those required by Chapter 961, Statutes of 1975. 

4. Services and Supplies: Only expenditures which can be identified as a direct cost 
as a result of the mandate can be Claimed, . 

5. Professional and Consultant Services: Separately show the name of professionals 
or consultants, specify the functions the consultants perlormed relative to the 
mandate, length of appointment, and the itemized costs for such services. 
Invoices must be submitted as supporting documentation 'With your claim. The 
maximum reimbursable fee for contracted services is $100 per hour. Annual 
retainer fees shall be no greater than $100 per hour. Reasonable expenses will 
also be paid as identified on the monthly billings of consultants. However, travel 
expenses for consultants and experts (including attorneys) hired by the claimant 
shall not be reimbursed in an amount higher than that received by State 
employees, as established under Title 2, Div. 2, Section 700ff, CAC. 

6. Allowable Overhead Cost: School districts must use the Farm J-3 80 (or 
subsequent replacement) non-restrictive indirect cost rate provisionally approved 
by the California Department of Education. 
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County Offices ofEducation must use the Form J-580 (or subsequent 
replacement) non-restrictive indirect co.st rate provisionally approved by the · 
California Department of Education. 

Community College Districts must use one of the following three alternatives·: 
• A Federally-approved rate based on OMB Circular A-21; 
, The State Controller's F AM-29C which uses the CCFS-311; or 
• Seven percent (7%). 
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COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN' RE TEST CLAIM: 

Government Code Sections 3543, 3546, and 
3546.3; 

Statutes 1980, Chapter 816; Statutes 2000, 
Chapter 893; Statutes 2001, Chapter 805; 

California Code of Regulations, Title 8, 
Sections 34030 and34055 · 

Filed on June 27, 2001, and Amended on 
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STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE 
SECTION 17500 ET SEQ.; CALIFORNIA 
CODE OF REGULATIONS, TITLE 2, 
DMSION 2, CHAPTER 2.5, ARTICLE 7 

(Adopted on December 9, 2005) 

STATEMENT OF DECISION 

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in 
the above-entitled matter. 

PAULA HIGASHI, Executive Director . · Date 
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BEFORE TI:IE 

COMMISSION ON STATE MANDATES 

STA TE OF CALIFORNIA 

IN' RE TEST CLAIM:: 

Government Code Sections 3543, 3546, and 
3546.3; . 

Statutes 1980, Chapter 816; Statutes 2000, 
Chapter 893; Statutes 2001, Chapter 805; 

California Code of Regulations, Title 8, 
Sections 34030 and 34055 

Filed on June 2 7, 2001, and Amended on 
May 15, 2002, by Clovis Unified School 
District, Claimant. 

Case No.: OO-TC-17/01-TC-14 

Agency Fee Arrangements 

. STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE 
SECTION 17500 BT SEQ.; CALIFORNIA 
CODE OF REGULATIONS, TITLE 2, 
DMSION 2, CHAPTER 2.5, ARTICLE 7 

(Adopted on December 9, 2005) 

STATEMENT OF DECISION 

The Commission on State Mandates ("Commission") heard and decided this test claim during a. 
regularly scheduled hearing on December 9, 2005. Mr. Keith Petersen appeared on behalf of 
Clovis Unified School District, Claimant. Ms. Susan Geanacou, Senior Staff Counsel, appeared 
for the Department of Finance. 

The law applicable to the Commission's determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code 
section 17500 et seq., and related case law. 

The Commission adopted the staff analysis to approve this test claim at the hearing by a vote of 
6 to 0. 

The Commission finds that Government Code section 3546, subdivisions (a) and (f), and 
California Code of Regulations, title 8, sections 34030, subdivision (a); and 34055, subdivision 
(a), impose a new program or higher level of service for K-14 school districts within the meaning 
of article XIII B, section 6 of the California Constitution, and impose costs mandated by the state 
pursuant to Government Code section 17514, for the following new activities: 

• Upon receiving notice from the exclusive representative of a classified public school 
employee who is in a uhlt for which an exclusive representative has been selected, the 
employer shall deduct the amount of the fair share service fee authorized by this section 
from the wages and salary of the employee and pay that amount to the employee 
organization. (Gov. Code, § 3546, subd. (a).) 
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• School district employers of a public school employee shall provide the exclusive 
representative of a public employee with the home address of each member of a 
bargaining unit. (Gov. Code, § 3546, subd. (f).) 

• Within 20 days following the filing of the petition to rescind or reinstate an 
organizational security arrangement, the school district employer. shall file with the 
regional office of PERB an alphabetical list containing the names and job titles or 
classifications of the persons employed in the unit described in the petition as of the last 
date of the payroll period inunediately preceding the date the petition was filed. (Cal. 
Code Regs., tit. 8, §§ 34030, subd. (a), and 34055, subd. (a).) 

BACKGROUND 
The Agency Fee An·angements test claim, filed by Clovis Unified School District, addresses 
issues within the collective bargaining process and employer-employee relations in California's 
K-14 public school systems. Specifically, the test claim legislation focuses on the payment of 
fees by non-union member (or "fair share'') employees to exclusive representative·organizations. 
In 1975, the Legislature enacted the Educational Employment Relations Act (EERA). 1 In doing 
so, the Legislature sought to "promote the improvement of personnel management and 
employer-employee relations within the public school systems in the State of California. "2 This 
policy.aimed at furthering the public interest in "maintaining the continuity and quality of 
educational services."3 

.· 

The BERA imposes on school districts the duty to "meet and negotiate" with.an employee 
organization selected as the exclusive representative of an employee bargaining unit on matters 
within the scope ofrepresentation.4 The scope of representation is limited to "matters relating to 
wages, hours of employment, and other terms and conditions of employment."5 The BERA 
explicitly includes "organizational security" within the scope of representation. 6 

1 Statutes 1975, chapter 961. Pursuant to Government Code section 3541.3, subdivision (g), the 
Public Employment Relations Board (PERB) is vested with the authority to "adopt... rules and 
regulations to carry out the provisions and effectuate the purposes and policies" of the BERA. 
(Government Code sections 3540 et seq.). Accordingly, in Code of Regulations, title 8, section 
32001, subdivision (c), PERB has declared that '"[s]chool district' as used in the BERA means a 
school district of any kind or class, including any public community college district, within the 
state"). 
2 Government Code section 3540. 
3 San Diego Teachers Assn. v. Superior Court (1979) 24 Cal.3d 1, 11. 
4 Governinent Code section 3543.3. 
5 Government Code section 3543.2. 
6 Former Government Code section 3546 provided that "organizational security ... shall be within 
the scope ofrepresentation." (Stats. 1975, ch. 961, § 2). In 2000, former Government Code 
section 3546 was repealed (Stats. 2000, ch. 893), but similar language was added via the same 
bill to Government Code section 3540.1, subdivisinn (i), which now provides that 
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Government Code section 3540.1, subdivision (i), provides two definitions for "organizational 
security." The first describes organizational security as: 

[a]n arrangement pursuant to which a public school employee may decide 
whether or not to join an employee organization, but which requires him or her, as 
a condition of continued employment, ifhe or she does join, to maintain his or her 
membership in good standing for the duration of the written agreement. .. 

Thus, such an arrangement would provide that once an employee organization has been selected 
by an employee bargaining unit as exclusive representative, each employee has the option of 
either joining or not joining the employee organization. 

Alternatively, the second definition describes organizational security as: 

[a Jn arrangement that' requires an employee, as a condition of continued 
employment, either to join the recognized or certified employee organization, or 
to pay the organization a service fee in an amount not to exceed the standard 
initiation- fee, periodic dues, and general assessments of the organization for the 
duration of the agreement ... 

This type of organizational security arrangement dictates that an employee in a barga.ini.D.g unit 
for which an employee organization has been selected as exclusive representative must either (a) 
join the employee organization, or (b) pay·such organization a service fee or agency fee 
arrangement. The BERA explicitly declares that the "employee organization recognized or 
certified as the exclusive representative for the purpose of meeting and negotiating shall fairly 
represent each and every employee in the appropriate unit."7 

Under prior law, organizational security arrangements were subject to the collective bargammg 
process. Statutes 2000, chapter 893 created a statutory organizational security arrangement -
removing the basic issue from the bargaining process. 

Claimant's Position 

Claimant, Clovis Unified School District, filed a test claim on June 27, 2001, alleging 
Government Code sections 3543 and 3546, as amended by Statutes 2000, chapter 893, impose 
reimbursable state-mandated activities on K-14 school districts for activities including 
establishing and implementing payroll procedures for collecting fair share service fees, and 
remitting the fees to the certified employee organization. Claimant alleges a new activity to: 
"Draft, approve and distribute an appropriate and neutral notice to existing non-member 
employees and new employees, which explains the additional payroll deduction for 'fair share 
services fees' for non-member employees of a certified employee organization." 

Additionally, claimant alleges that Government Code section 3546.3 as added by Statutes 1980, 
chapter 816, requires school districts to "Establish and implement procedures to determine which 
employees claim a conscientious objection to the withholding of 'fair share services fees,"' and 

"'Organizational security' is within the scope ofrepresentation .... " 

7 Government Code section 3544.9. 
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establish and implement payroll procedures to prevent automatic deductions from the wages of 
such conscientious objectors. 

·Claimant also alleges the California Code of Regulations, title 8, sections 34030 and 34055, 
requires K-14 school districts, within 20 days of a filed petition to rescind or reinstate the 
collective bargaining agreement, file with the regional office of the Public Employment 
Relations Board (PERB) an alphabetical list containing the names and job titles or classifications 
of the persons employed in the unit as of the last date of the payroll period immediately 
preceding the date the petition, arid establish nf?w payroll procedures, as needed. 

On May 15, 2002, claiinant filed a test claim amendment alleging the following reimbursable 
state-mandated activities from amendments by Statutes 2001, chapter 805: 

• Establish procedures and thereafter implement such procedures to verify, at least 
annually, :that payments to nonreligious, nonlabor charitable organizations have 
been made by employees who have claimed.conscientious objections pursuant to 
Government Code section 3546.3. 

• Adjust payroll withholdings for rebates or withholding reductions for that portion 
of fair share service fees that are not germane to the employee organization 
function as the exclusive bargaining representative when so determined pursuant 
to regulations adopted by PERB, pursuant to Government Code section 3546, 
subdivision (a). 

• Take any and all necessary actions, when necessary, to recover reasonable legal 
fees, legal costs and settlement or judgment liabilities from the recognized 
employee organization, arising from any court or administrative action relating to 
the school district's compliance with the section pursuant to Government Code · 
section 3546, subdivision (e); 

• Provide the exclusive representative of a public school employee a list of home 
addresses for each employee of a bargaining unit, regardless of when the 
employees commenced employment, and periodically update and correct the list 
to reflect changes of address, additions for new employees and deletions of 
former employees, pursuant to Government Code section 3546,.subdivision (f). 

Claimant's complete, detailed allegations are found in the Amendment to the Test Claim Filing, 
pages five through nine, received May 15, 2002. 

Claimant filed comments on the draft the· Commission analysis on October 31, 2005. The 
substantive comments will be summarized in the analysis below. 

Department of Finance's Position 

Department of Finance filed comments on August 3, 2001, and July JO, 2002, addressing the 
allegations stated in the test claim and subsequent amendment. Regarding claimant's allegations 
that the test claim legislation mandates a variety of activities involving the establishment and 
maintenance of payroll procedures to account for deducting fair share service fees and 
transmitting those fees to the employee organization, Department of Finance contends that public 
school employers who did not negotiate and implement organizational security arrangements 
prior to the enactment of Statutes 2000, chapter 893 are justified in claiming mandated costs. 
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However, those employers who did negotiate and implement organizational security 
arrangements prior to the enactment of Statutes 2000, chapter 893 are not justified in malcing 
similar claims for reimbursement. Department of Finance argues that those employers who did 
negotiate and implement such arrangements prior to the 2000 amendments "would presumably 
have already established" such payroll procedures and those employers should not "be 
reimbursed for costs they voluntarily incurred." 

Department of Finance has similar arguments regarding claimant's allegations on costs incurred 
in complying with PERB 's regulations in the event a petition to rescind or reinstate an 
organizational security arrangement is filed. · 

Regarding claimant's allegation that it must draft notices explaining the fee deductions to 
employees paying fair share service fees, Department of Finance argues that no such mandate 
exists. Department of Finance relies on California Code of Regulations, title 8, section 32992 
which provides that each employee "required to pay an agency fee shall .receive written notice 
from the exclusive representative" regarding the fee deduction. 

Likewise, responding to claimant's allegation that it must incur costs in talcing the necessary 
actions in recovering legal fees from an exclusive representative under Government Code section 
3546, subdivision (e), Department of Finance asserts that the subdivision, by its plain language, 
does not impose any duties on the public school employer. 

Department of Finance's other comments and arguments will be addressed in the analysis below, 
where pertinent. 8 

E Claimant argues that the Department of Finance's comments are "incompetent" and should be 
stricke11 from the record since they do not comply with se.ction 1183.02, subdivision (d), of the 
Commission's regulations. That regulation requires written responses to be signed at the end of 
the document, under penalty of perjur)! by an authorized representative of the state agency, with · 

· the declaration that it is true and complete to the best of the representative's personal lrnowledge, 
information, or belief. The claimant contends that the Department of Finance's response "is 
signed without certification" and the declaration attached to the response "simply stipulate[sJ to 
the accuracy of the citations oflaw in the test claim." (Claimant's comments to draft the 
Commission analysis, page 1-2.) 

Determining whether a statute or executive order constitutes a reimbursable state-mandated 
program within the meaning of article XIII B, section 6 of the California Constitution is a pure 
question of law. (City of Jose, supra, 45 Cal.App.4th at p. 1817; County of San. Diego, sup1·a, 15 
Cal.4th at p. 109). Thus, any factual allegations raised by a party, including the Department of 
Finance, regarding how a program is implemented is not relied upon by the Commission at the 
test claim phase when recommending whether an entity is entitled to reimbursement und~r ~icle 
XIII B section 6. The Department's response contains comments on whether the Commission 
should approve this test claim and is, therefore, not stricken from the administrative record. 
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California Community Colleges Chancellor's Office Position 
The California Community Colleges Chancellor's Office ("Chancellor's Office") filed comments 
regarding this test claim on July 30, 200 I. The Chancellor's Office begins by noting that 
community colleges are subject to PERB's jurisdiction. Secondly, looking to the statutes 
regarding organizational security, the Chancellor's Office believes that ''the provisions of 
Government Code [sections] 3540.l and 3546 and the related implementing regulations in the 
Code of Regulations impose a mandate of specific tasks for community college district the 
Commission." 

. The Chancellor's Office concludes by stating that no funds have been appropriated for costs 
incurred in performing these activities, and that none of the provisions of Government Code 
section 17 556 apply to community colleges "complying with the mandate." 

FINDINGS 
The courts have found that article xm: B, section 6, of the California Constitution9 recoF.zes 
the state constitutional restrictions on the powers of local government to tax and spend. 1 "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XJJI A and XIIl B 
impose."11 A test claim statute or executive order-may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task. 12 In addition, the required activity or task must be new, constituting a "new program," or it 

. must create a "higher level of service" over the previously required level of service. 13 

The courts have defined a "program" subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies· or school districts to implement a state 

· 
9 .Article XIII B, section 6, subdivision (a), provides:· (a) 'V\lhenever the Legislature pr any state 
agency mandates a new program or higher level qf service on any local government, the state 
shall provide a subvention of funds to reimburse that local government for the costs· of the 
program or increased level of service, except that the Legislature may, but need not, provide a 
subvention of funds for the following mandates: ( 1) Legislative mandates requested by the local 
agency affected. (2) Legislation defining a new crime or changing an existing definition of a· 
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or 
regulations initially implementing legislation enacted prior to January 1, 1975. 
10 

Department of Finance v. Commission on State Mandates (ICE)m High School Dist.) (2003) 30 
Cal.4th 727, 735 . 

. 
11 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81 (County of San Diego). 
12 Long Beach Unified Schoo/Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. 
13 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878, 
(San Diego Unified School Dist.); Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 

. 830, 835 (Lucia Mar). 
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policy, but.does not apply generally to all residents and entities in the state. 14 To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 
legislation.1s A '.'higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the public."16 

' ' 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state. 17 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6. 18 In making its 
decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities. " 19 

· 

Issue 1: Is the test claim legislation subject to article XIII B, section 6, of the 
California Constitution? · 

Government Code Section. 3543: 

Government Code section 3543 was rewritten by Statutes 2000, chapter 893. Statutes 2001, 
chapter 805 amended one sentence, as indicated by underline below: 

(a) Public school employees shall ha~e the right t~ form, join, and participate in 
the activities of employee organizations of their own choosing for the purpose of 
representation on all matters of employer-employee relations. If.the exclusive 
representative of a unit provides notification. as specified by subdivision (a) of 
Section 3546, public school employees who are in a unit for which an exclusive 
representative has been selected, shall be required, as a condition .of continued 
employment, to join the recognized employee organization or to pay the 
organization a fair share services fee, as required by Section 3546. If a majority 

14 San. Diego Unffled School Dist., supra, 33 Cal.4th 859, 874-875 (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 _Cal.3d 46, 56; see also Lucia Mar, supra, 
44 Cal.3d 830, 835.) 

ts San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
16 San Diego Unified School Dist .. supra, 33 Cal.4th 859, 878. 
17 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections 
17514 and 17556. 
18 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551 and 17552. 
19 County of S~noma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817 (City of San Jose). 
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of the members of a bargaining unit rescind that arrangement, either of the 
following options shall be applicable: 

(1) The recognized employee organization may petition for the reinstatement of 
the arrangement described in subdivision (a) of Section 3546 pursuant to the 
procedures in paragraph (2) of subdivision (d) of Section 3546. 

(2) The employees may negotiate either of the two forms of organizational 
security described in subdivision (i) ofSection 3540.1. 

(b) Any employee may at any time present grievances to his or her employer, and 
have such grievances adjusted, without the intervention of the exclusive 
representative, as long as the adjustment is reached prior to arbitration pursuant to 
Sections 3548.5, 3548.6, 3548.7, and 3548.8 and the adjustment is not 
inconsistent with the terms of a written agreement then in effect; provided that 
the public school employer shall not agree to a resolution of the grievance until 
the exclusive representative has received a copy of the grievance and the proposed 
resolution and has been given the opportunity to file a response. 

Before the amendment in 2000, prior law provided: "Public school employees shall have the 
right to form, join, and participate in the activities of employee organizations of their own 
choosing for the purpose of representation on all matters of employer-employee relations. Public 
school ·employees shall also have the right to refuse to join or participate in the activities of 
employee organizations and shall have the right to represent themselves individually in their 
employment relations with the public school employer, except that once the employees in an 
appropriate unit have selected an exclusive representative and it has been recognized pursuant to 
Section 3544.1 or certified pursuant to Section 3544.7, no employee in that unit may meet and 
negotiate with the public school employer." Current subdivision (b) is identical to prior law. 

In order to be subject to article Jail B, section 6, of the California Constitution, the test claim 
legislation must impose a state-mandated activity on a local agency or school district.2° Courts 

·have adopted a "strict construction" interpretation of article Jail B, section 6.21 Consistent with 
this narrow interpretation, the term "mandate" has been construed according to its commonly 
understood meaning as an "order" cir "command.''22 Thus, the test claim legislation must require 
a local government entity to perform an activity in order to fall within the scope of article Jail B, 
section 6. · 

According to the well-settled rules of statutory construction, .an examination ofa statute claimed 
to constitute a reimbursable state mandate begins with the plain language of the statute, and 
"where the language is clear there is no room for interpretation."23 'Where the Legislature has 
not found it appropriate to include express requirements in a statute, it is inappropriate for a court 

2° Kern High School Dist., supra, 30 Cal.4th 727, 740. 
21 City of San Jose, supra, 45 Cal.App.4th 1802, 1816-17. 
22 Long Beach Unified School Dist., supra, 225 Cal.App.3d 155, 174. 
23 City ofMercedv. State of California (1984) 153 Cal.App.3d 777. 
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to write such requirements into the statute.24 The courts have noted that "[w)e cannot ... read a 
mandate into language which is plainly discretionary. "25 

. 

Beginning with the plain language of section 3543, subdivision (a), there is no activity imposed 
on the public school employer. While public school employees "shall be required" to either join 
the employee organization selected by the unit as. exclusive representative or to pay such 
organization a service fee, there is.nothing in the language of section 3543, subdivision (a), 
imposing upon the public school employer the obligation to perform any activities. 

Government Code section 3543, subdivision (a), by its plain language, fails to impose any 
activities on school districts. Section 3543, subdivision (b), contains the same language found in 
former section 3543 and therefore is not new, nor does the plain language of subdivision (b) 
impose any duties upon school districts. Accordingly, the Commission finds that Government 
Code section 3543 is not subject to article XIII B, section 6, of the California Constitution. 

Government Code Section 3546.3: 

Government Code section 3546.3 was added by Statutes 1980, chapter 816, as follows: 

Notwithstanding subdivision (i) of Section 3540.1, Section 3546, or any other 
provision of this chapter, any employee who is a member of a religious body 
whose traditional tenets or teachings include objections to joining or fi.naricially 
supporting employee organizations shall not be required to join, maintain 
membership in, or :financially support any employee organization as a condition 
of employment; except that such employee may be required, in lieu of a service 
fee, to pay sums equal to such service fee either to a nonreligious, nonlabor 
organization, charitable fund exempt from taxation under Section 501(c) (3) of 
Title 26 of the Internal Revenue Code, chosen by such employee from a list of at 
least three such funds, designated in the organizational security arrangement, or if 
the arrangement fails to designate such funds, then to any such fund chosen by the 
employee. Either the employee organization or the public school employer may 
require that proof of such payments be made on an annual basis to the·public 
school employer as a condition of continued exemption from the requirement of 
financial support to the recognized employee organization. If such employee who 
holds conscientious objections pursuant to this section requests the employee 
organization to use the. grievance procedure or arbitration procedure on the 
employee's behalf, the employee organization is authorized to charge the 
employee for the reasonable cost of using such procedure. 

Clrumant asserts that section 3546.3 requires school districts to establish and maintain 
procedures for determining which employees may claim a conscientious objection, establish 
nrocedures to ensure that fair sh.Ji.re service fee deductions are not made from the wages of those 
~mployees claiming such objections, and to estab.lish procedures to ensure, at least annually, that 
those employees are making payments to charitable organizations in lieu of service fee 
deductions. Claimant asserts that if section 3546.3 was determined to not impose any state-

24 'Whitcomb Hotel, Inc .. v. Califomia Employment Commission (1944) 24 Cal.App.2d 753, 757. 

25 City of San Jose, supra, 45 Cal.App.4th 1802, 1816. 
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mandated activities on school districts, then it must also be interpreted that ''there is no 
requirement for religious objectors to pay any sum of money to either their employee 
organization or the specified alternative approved organizations."26 

Department of Finance, in its August 3, 2001 comments, argues that school districts that 
negotiated and implemented organizational security arrangements prior to the enactment of the 
2000 amendments are not justified in claiming mandated costs, but that school districts that did 
iiot negotiate such arrangements are justified in claiming mandated costs. Department of 
Finance's position is grounded in the discretionary nature of the collective bargaining process, 
and that employers who negotiated organizational security arrangements prior to the enactment 
of the 2000 amendments should not "be reimbursed for costs they voluntarily incurred. "27 

For the reasons below, the Commission finds that Government Code section 3546.3 is not 
subject to article Xill B, section 6, of the California Constitution because section 3546.3 does not 
impose any state-manruited activities on school districts, 

In order to be subject to article Xill B, section 6, of the California Constitution, the test claim 
legislation must impose a state-mandated activity on a local agency or school district.28 Courts 
have adopted a "strict construction" interpretation of article XIII B, section 6.29 Consistent with 
this narrow interpretation, the term "mandate" has been construed according to its commonly 
understood meaning as an "order" or "command."30 Thus, the test claim legislation must require 
a local· government entity to perform an activity in order to fall within the scope of article XIII B, 
section 6. 

According to the well-settled rules of statutory construction, an examination of a statute claimed 
to constitute a reimbursable state mandate begins with the plain language of the statute, and 
"where the language is clear there is no room for interpretation."31 Where the Legislature has 
not found it appropriate to include express requirements in a statute, it is inappropriate for a court 
to write such requirements into the statute.32 The courts have noted that "[w]e cannot. .. read a 
mandate into language which is plainly discretionary."33 

Just as discussed above regarding Government Code section 3543, the plain language of 
Government Code section 3546.3 is also discretionary. Section 3546.3 states only that an 
employee holding a conscientious objection to joining or :financially supporting an employee 
organization "may be required" to make payments to a nonreligious, nonlabor, charitable 
organization in lieu of paying a fair share service fee to such organization. (Emphasis added). 

26 Claimant's comments to draft the Commission analysis, page 3. 
27 Department ofFinan~e, August 3, 2001 Comments, page 3. 
28 Kem High School Dist., supra, 30 Cal.4th 727, 740. 
29 City of San Jose, supra, 45 Cal.App.4th 1802, 1816-17. 
30 

Long Beach Unified School Dist., supra, 225 Cal.App.3d 155, 174. 
31 City of Merced, supra, 153 Cal.App.3d 777. 
32 'Whitcomb Hotel, Inc., supra, 24 Cal.App.2d 753, 757. 
33 City of San Jose, supra, 45 Cal.App.4th 1802, 1816. 
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Section 3546.3 does not impose any obligation on school districts. Section 3546.3 provides that 
"[e] ither the employee organization or the public school employer may require that proof of such 
payments be made on an annual basis." (Emphasis added). Section 3546.3, by its plain meaning, 
does not require or command school districts to perform an activity. Accordirigiy, the 
Commission finds that Government Code section 3546.3 is not' subject to article XIII B, section 
6, of the California Constitution. 

, Remaining Test Claim Legislation: 

In order for the remaining test claim legislation to be subject to article XIII B, section 6 of.the 
California Constitution, the legislation must constitute a "program." Government Code section 
3546 provides, in part, that "the employer shall deduct the amount of the fair share service fee 
authorized by this section from the wages and salary of the employee and pay that amount to the 
employee organization," and that "(t]he employer of a public school employee shall provide the 
exclusive representative of a public employee with the home address of each member of a 
bargaining unit.. .. " California Code of Regulations, title 8, sections 34030 and 34055 require 
that a school district employer file an alphabetical list containing the names and job titles or 
classifications of the persons employed in the unit within 20 days after a petition is filed to 
rescind or reinstate an organizational security arrangement. 

In County of Los Angeles v. State of California, the California Supreme Court defined the word 
"prngram" within the meaning of article XIII B, section 6 as one tliat carries out the 
governmental function of providing a service to the public, or laws which, to implement a state 
policy, impose unique requirements on local governments and do not apply generally to all 
residents and entities in the state.34 The court has held that only one of these findings is 
necessary.35 

Department of Finance asserts that Government Code section 3546, subdivision (a,), as it relates 
to rebates and reductions to the fair share service fee do not constitute a program because it 
neither provides a service to the public nor qualifies as a function unique to governmental 
entities. Department of Finance claims that the United States Supreme Court's holding in 
Communication Workers v. Beck (1988) 487 U.S. 735, which addresses fair share service fees, 
applies to both private and public employees. The Court in Beck 'interpreted and applied the 
provisions of the National Labor Relations Act (NLRA). However, the NLRA by its own terms 
expressly excludes public employees from its coverage. Section 2, subdivision (2), of the NLRA 
(29 U.S.C. § 152(2)) provides, in pertinent part, that "[t]he term 'employer' ... shall not 
include ... any State or political subdivision thereof ... " Furthermore, section 2, subdivision (3), 
of the NLRA (29 U.S.C. § 152(3)) provides that "[t]he term 'employee' ... shall not include any 
individual employed ... by any ... person who is not an employer as herein defined."

36 

34 County of Los Angeles, supra, 43 Cal.3d at page 56. 
35 Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3~ 521, 537. 

36 See Carmen v. San Francisco Unified School District (1997) 982 F.Supp. 1396, 1409 
(concluding that "school districts are considered 'political subdivisions' of the State of California 
within the meaning of29 U.S.C. § 152(2), and therefore are exempt from coverage under the 
NLRA"). 
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The Commission :finds that Government Code section 3546 and California Code of Regulations, 
title 8, sections 34030 and 34055, impose a progia.m within the meaning of article XIII B, 
section 6 of the California Constitution under the second test, to the extent the test claim 
legislation requrres school districts to engage in administrative activities solely applicable to 
public school administration. The test claim legislation imposes unique requirements upon 
school· districts that c!o not apply generally to all residents and entities of the state. 

Accordingly, the Commission finds that the remaining test claim legislation constitutes a 
"program" and, thus, may be subject to subvention pursuant to article XIII B, section 6 of the 
California Constitution if the legislation also imposes a new program or higher level of service, 
and costs mandated by the state. 

Issue 2: Does the remaining test claim legislation impose a new program or higher 
level of service on school districts within the meaning of article XIlI B, 
section 6 of the California Constitution, and impose "costs mandated by the 
state" within the meaning of Government Code sections 17514 and 17556? 

Test claim legislation imposes a new program or higher level of service within an existing 
program when it compels a local agency or school district to perform activities not previously 
required. 37 The courts have defined a "higher level of service" in conjunction with the phrase 
"new program" to give the subvention requirement of article XIII B, section 6 meaning. 
Accordiiigly, "it is apparent that the subvention requirement for increased or higher level of 
service is directed to state-mandated increases in the services provided by local agencies in 
existing programs. "38 A statute or· executive order imposes a reimbursable "higher level of 
service" when the statute or executive order, as compared to the legal requirements in effect 
immediately before the enactment of the test claim legislation, increases the actual level of 
governmental service provided· in the existing program.39 

Government Code Section 3546: 

Government Code section 3546, as enacted by Statutes 2000, chapter 893, and amended by 
Statutes 2001, chapter 805,40 follows: · 

(a) Notwithstanding any other provision oflaw, upon receiving notice from the 
exclusive representative of a public school employee who is in a unit for which an 
exclusive representative has been selected pursuant to this chapter, the employer 
shall deduct the. amount of the fair share servicefe.e authorized by this section 
from the wages and sala1·y of the employee. and pay that amount to the employee 
organization. Thereafter, the employee shall, as a condition of continued 

·employment, be required either to join the reco~zed employee organization or 

37 Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 836. 
38 County of Los Angeles, supra, 43 Cal.3d 46, 56; San Diego Unified School District, supra, 33 
Cal.4th 859, 874. . 
39 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. e · 40 Reworded subdivision (a), and added subdivisions (e) and (f). · 
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pay the fair share service fee. The amount of the fee shall not exceed the· dues 
that are payable by members of the employee organization, and shall cover the 
cost of negotiation, contract administration, and other activities of the employee 
organization that are germane to its functions as the exclusive bargaining 
representative. Agency fee payers shall have the right, pursuant to regulations 
adopted by the Public Employment Relations Board, to receive a rebate or fee 
reduction upon request, of that portion of their fee that is not devoted to the cost 
of negotiations, contract administration, and other activities of the employee 
organization that are germane to its function as the exclusive bargaining 
representative. 

(b) The costs covered by the fee under this section may include, but shall not 
necessarily be limited to, the cost of lobbying activities designed to foster 
collective bargaining negotiations and contract administration, or to secure for the 
represented employees advantages in wages, hours, and other conditions of 
employment in addition to those secured through meeting and negotiating with . 
the employer. 

(c) The arrangement described in subdivision (a) shall remain in effect unless it is 
rescinded pursuant to subdivision ( d). The employer shall remain neutral, and 
shall not participate in any election conducted under this section unless required 
to do so by the board. 

(d)(l) The arrangement described in subdivision (a) may be rescinded by a 
· majority vote of all the employees in the negotiating unit subject to that 
arrangement, if a request for a vote is supported by a petition containing 30 
percent of the employees in the negotiating unit, the signatures are obtained in one 
academic year. There shall not be more than one vote taken during the term of 
any collective bargaining agreement in effect on or after January 1, 2001. 

(2) If the arrangement described in subdivision (a) is rescinded pursuant to 
paragraph ( 1 ), a majority of all employees in the negotiating unit may request that 
the arrangement be reinstated. That request shall be submitted to the board along 
with a petition containing the signatures of at least 30 percent of the employees in 
the negotiating unit. The vote shall be conducted at the worksite by secret ballot, 
and shall be conducted no sooner than one year after the rescission of the 
arrangement under this subdivision. 

(3) If the board determines that the appropriate number of signatures have been 
collected, it shall conduct the vote to rescind or reinstate in a manner that it shall 
prescribe in accordance with this subdivision. 

( 4) The cost of conducting an election under this subdivision to reinstate the 
organizational security arrangement shall be borne by the petitioning party and 
the cost of conducting an election to rescind the arrangement shall be borne by the 

board. 

(e) The recognized employee organization shall indemnify and hold the public 
school employer harmless against any reasonable legal fees, legal costs, and 
settlement or judgment liability arising from any court or administrative ~ction 
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relating to the schooi district's compliance with this section. The recognized 
employee organization shall have the exclusive right to determine whether any 
such action or proceeding shall or shall not be compromised, resisted, defended, 
tried, or appealed. This indemnification and hold harmless duty shall not apply to 
actions related to compliance with this section brought by the exclusive 
representative of district employees against the public school employer. 

(f) The employer of a public school employee shall provide the exclusive 
representative of a public employee with the home address of each member of a 
bargaining unit, regardless of when that employee commences employment, so 
that the exclusive representative can comply with the notification requirements set 
forth by the United States Supreme Court in Chicago Teachers Union v. Hudson 
(i986) 89 L.Ed. 2d 232. (Emphasis added.) 

The test claim allegations regarding Government Code section 3546 will be analyzed in order of 
subdivision below. 

Government Code Section 3546. Subdivision (a): 

Claimant alleges that subdivision (a) of Government Code section 3 546 constitutes a 
rein1bursable state mandate in two respects by requiring school districts to (1) establish, 
impleJI!~nt, maintain and update payroll procedures to determine those employees from w)lose 
paychecks service fees must be deducted, and to make such deductions and transmit those fees to 
the employee organization; (2) "adjust payroll withholdings for rebates or withholding 
reductions" pursuant to the rebate or fee reduction provision of subdivision (a); and (3) provide 
notice·to employees explaining the payroll deduction for the fair share service fees. 

Department of Finance agrees that subdivision (a) requires school districts to deduct service fees 
from the wages of its employees, and then transmit those fees to the employee organization. 
However, Department of Finance also argues that those school districts that did establish 
organizational security arrangements prior to the enactment ofthe test claim legislation are not 
justified in claiming any mandated costs because those districts voluntarily chose to incur such 
costs, and so nothing new is mandated upon them by the test claim legislation. The Commission 
disagrees. Government Code section 17565 clearly provides that: "If a local agency or a school 
district, at its option, has been incurring costs 'IJ.'.hich are subsequently mandated by the state, the 
state shall reimburse the local agency or school district for those costs incurred after the 
operative date ofthe mandate." 

Department of Finance also argues that the rebate and fee reduction provision imposes no 
activities on school districts. Department of Finance asserts that PERB 's regulations squarely 
place the burden of issuing fee rebates to employees on the employee organization. 

Under prior law, a school district could voluntarily enter into organizational security 
arrangements with an employee organization. Organizational security has been within the scope 
of representation since the BERA' s enactment.41 This results in a duty upon the school district to 

41 Former Government Code section 3546 (added by Stats. 1975, ch. 961, and repealed by Stats. 
2000, ch. 893); Gov. Code,§ 3540.1, subd. (i) (as amended by Stats. 2000, ch. 893). 
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meet and negotiate in good faith with the exclusive representative upon request.42 Prior to the 
2000 amendments, the BERA, while imposing a duty to bargain, did not compel the parties to. 
reach agreement_ on organizational security. Thus, any agreement ultimately reached through the 
bargaining process was entered into voluntarily by both sides. 

Government Code section 3546, subdivision (a), requires what was once voluntary. 
Section 3546, subdivision (a), bypasses the discretion of a school district, and instead compels 
the district to institute an. organizational security arrangement "upon receiving notice from the 
exclusive representative." This new requirement that school districts shall implement 
organizational security arrangements requires school districts to make service fee deductions 
from the wages of employees, and consequently tranBinit those fees to the employee 
organization. Such fee deductions and payments to the employee organization were never 
required immediately preceding the enactment of the test claim legislation, and thus impose a 
new program or higher level of service on school districts. 

In addition, under prior law, certificated and classified employees could pay the service fees 
directly to the certificated or recognized employee organization in lieu of having the school 
district deduct the service fees from the employee's salary or wage order.43 Claimant argues.that 
Government Code section 3546, subdivision (a), expressly states that its terms apply 
"notwithstanding any other provision oflaw." Thus, claimant argues that the employee's right to· 
pay the service fee directly to the employee organization is "nullified." Claim.ant·contends the 
school districts are now required.to make the service fee deductions from the wages of all 
employees that work in a unit for which an exclusive representative has been selected and 
transmit those fees to the employee organization.44 

· 

The Commission agrees With claimant. Government Code section 3546, subdivision (a), states 
the following: 

Notwithstanding any other provision of law, upon receiving notice from the 
exclusive representative of a public school employee who is in a unit for which an 
exclusive representative has been selected pursuant to this chapter, the employer 
shall deduct the amount of the fair share service fee authorized by this section 

· from the wages and salary of the employee and pay that amount to the employee 
organization. (Emphasis added.) 

The phrase "notwithstanding any other provision of law" has expressly been interpreted by the 
courts as "an express legislative intent to have the specific statute control despite the existence of 
other law which might otherwise govern." 45 Thus,.any other provision oflaw that is contrary or 
inconsistent with the statute "is subordinated to the latter provision" containing the 
"notwithstanding" language.46 In this case, the sections in the Education Code allowing the 

42 Government Code section 3543.3. 
43 Education Code sections 45061, 45168, 87834, and 88167. 

44 Claimant's response to draft the Commission analysis, page 4. 

45 People v. Tillman (1999) 73 Cal.App.4th 771, 784-785. 

46 Id. at page 786. 
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employee to directly pay the service fee to the employee organization is inconsistent with the test 
claim statute that requires, without exception, the employer to deduct the service fee from the 
wages of the employee that works in a unit for which an exclusive representative has been 
selected. Accordingly; the Commission finds that Government Code section 3456, subdivision 
(a), imposes a new program or higher level of service by requiring school districts to make 
service fee deductions from the wages of all certificated and classified employees that work in a 
unit for which an exclusive representative has been selected, and transmit those fees to the 
employee organization. 

However, in order to be subject to the subvention requirement of article XIII B, section 6, of the 
California Constitution, the test claim legislation must also impose upon a local agency or school 
district "costs mandated by the state." Government Code section 17514 defines "costs mandated 
by the state" to mean "any increased costs which a local agency or school district is required to 

-incur ... " 

Government Code section 175 5 6 lists several exceptions which preclude the Commission from 
finding costs mandated by the state. Specifically, "The commission shall not find costs 
mandated by the state, as defined in Section 17514, in any claim submitted by a local agency or 
school district, if, after a hearing, the commission finds that: .... (d) The local agency or school 
district has the authority to levy service charges, fees, or assessments sufficient to pay for the 
mandated program or increased level of servjce." 

Pursuant to Education Code sections 45061 and 8 7834, K-14 .school districts retain the authority 
to levy the charges necessary to cover any costs incurred in making service fee deductions from 
the wages of certificated employees choosing not to join the employee organization. Education 
Code section 45061 applies to elementary and secondary districts, while Education Code section 
87834 is for community colleges. Education Code section 45061 follows: 

The governing board of each school district when drawing an order for the salary or 
wage payment due to a certificated employee of the district shall, with or without 
charge, reduce the order for the payment of service fees to the certified or recognized 
organization as required by an organizational security arrangement between the 
exclusive representative and a public school employer as provided under Chapter 10.7 
(commencing with Section 3540) of Division 4 of Title 1 of the Government Code. 
However, the organizational security arrangement shall provide that any employee 
may pay service fees directly to_ the certified or recognized employee organization in 
lieu of having such service fees deducted from the salary or wage order. · 

If the employees of a district do not authorize the board to make a deduction to pay 
their pro rata share of the costs of making deductions for the payment of service fees 
to the certified or recognized organization, the board shall deduct from the amount 
transmitted to the organization on whose account the payments were deducted the 
actual costs, if any, of making the deduction. No charge shall exceed the actual cost 
to the district of the deduction. These actual costs shall be determined by the board 
and shall include startup and ongoing costs. 

Education Code section 87834 is nearly identical, the only difference being that section 87834 
substitutes the words "community college district" for the words "school district" in the first 
sentence of section 45061. As is evident from the plain language of sections 45061 and 87834, 
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school -districts may deduct servi.ce fees from the wages of certificated employees "with or 
without charge." (Emphasis added). 

The language of Government Code section 17556, subdivision (d), is clear and unambiguous. In 
Conne/l v. Superior Court (1997) 59 Cal.App.4th 382, 401, the court found that "the plain 
language of the statute precludes reimbursement where the local agency has the authority, i.e., 
the right or the power, to levy fees sufficient to cover the costs of the state-mandated program.." 
In making such a determination, the court explicitly rejected the argument that the term 
"authority" should be construed as meaning "a practical ability in light of surrounding economic 
circumstances.'"'7 Accordingly, the focus is not whether a locaf agency or school district chaoses 
to exercise an authority to levy service charges or fees, but rather whether such authority exists at 
all. Section 17556, subdivision (d), explicitly declares that if the local agency or school district 
"has the authority'' to assess fees,: then the commission shall be precluded from finding "costs 
mandated by the state." Here, school districts do possess such authority. 

According to the Education Code sections, ''No charge shall exceed the actual cost to the district 
of the deduction," but the costs for which the governing board is authorized to assess charges 
"shall be determined by the board and shall include startup and ongoing costs." Thus, the school 
district may assess charges for costs it must incur in establishing, maintaining, and adjusting its 
service fee deduction procedures, in addition to transmitting those fees to the employee 
organization. 

Education Code sections 45061 and 87834 provide school districts with ·~e authority to levy 
service charges, fees, or assessments sufficient to pay for the mandated program," within the 
meaning of Government Code section 17556, subdivision (d). Accordingly, the Commission 
finds that Government Code section 3546, subdivision (a), does not constitute a reimbursable 
state mandate because the test claim legislation does not impose "costs mandated by the state" as 
to activities regarding certificated employees. 

This same fee authority does not apply for classified employees. Subdivision (b) of both 
Education Code sections 45168 and 88167 (for K-12 districts and community college districts, 
respectively), provide: 

The governing board of each [ ] district, when drawing an order for the salary or 
wage payment due to a classified employee of the district may, without charge, 
reduce the order ... for the payment of service fees to the certified or recognized 
organization as required in an organizational security arrangement between the 
exclusive representative and a [ ] district employer as provided under Chapter · 
l 0. 7 (commencing with Section 3 540) of Division 4 of Title l of the Government 
Code. [Emphasis added.] 

Thus, 'the Commission finds that Government Code section 3546, subdivision (a) imposes a new 
program or higher level of service upon school districts Within the meaning of article XIlI B, 
section 6 of the California Constifutiori, and imposes costs mandated by the state pursuant to 
Government Code section 17514, for the following new activity: 

47 Ibid. 
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• Upon receiving notice from the exclusive representative of a classified public school 
employee who is in a unit for which an exclusive representative has been selected., 1'.he 
employer shall deduct the amount of the fair share service fee authorized by this section 
from the wages and salary of the employee and pay that amount to the employee 
organization. 

This activity does not apply for certificated employees; fee authority is available pursuant to 
Education Code sections 45061 and 87834. 

Claimant further alleges that Government Code section 3546, subdivision (a), requires school 
districts to make payroll adjustments for service fee deductions to ace.aunt for fee reductions or 
rebates to which the fee-paying employees may become entitled. Claimant alleges that this . 
activity is mandated since school districts are required to report accurate payroll information to 
their employees and the state and federal governments.48 

Government Code section 3546, subdivision (a), recognizes the right of employees paying fair 
share service fees "to receive a rebate or fee reduction upon request, of that portion of their fee"· 
determined to be beyond the permissible scope of the employee organization's role as exclusive 
bargaining representative.· To implement these provisions, PERB regulations require the 
exclusive representative to provide aimual notice to nonmembers that are required to pay the fair 
share service fee of the amount -0f the service fee deduction and the calculation used to arrive at 
the amount of the fee. 49 If the employee disagrees with.the amount of the service fee deduction,· 
the eIIJ.ployee may file an agency fee objection and the exclusive representative is required to 
ad.m.iajster an agency fee appeal procedure.50 The Commission finds that the requirement 
imposed by Government Code section 3546, subdivision (a), on school districts to deduct the 
correct amount from the wages of the employee after receiving notice from the exclusive 
representative ofthe·amount, applies when the agency fee objection is resolved and it is 
determined that the employee is entitled to a reduction of future agency fee deductions. 

But there is no mandate in the statutes or regulations plead by the claimant requiring the school 
district.t9 make payroll adjustments for rebates. Rather, any rebates are paid by the exclusive 
representative. Under PERB regulations, once an agency fee objection is filed, the exclusive 
representative is required to hold any disputed agency fees in an escrow account for the duration 
of the dispute. 51 Escrowed agency fees that are being challenged shall not be released until after 
there is a.mutual agreement between the agency fee objector and the exclusive representative, or 
an impartial decisionmalcer has made a decision. 52 Interest at the prevailing rate shall be paid by 
the exclusive representative on all rebated fees. 53 · 

48 Claimant's response to draft the Commission analysis, page 5. 

· 
49 California Code of Regulations, title 8, section 32992, subdivision (a). 
5° California Code of Regulations, title 8, section 32994. 
51 California Code of Regulations, title 8, section 32995, subdivision (a). 
52 California Code of Regulations, title 8, section 32995, subdivision (b). 
53 California Code of Regulations, title 8, section 32995, subdivision (c). 
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Finally, claimant requests reimbursement to "draft, approve, and distribute an appropriate and 
neutral notice to existing nonmember employees and new employees which explains the 
additional payroll deduction for 'fair share service fees' ·for nonmember employees of an 
employee organization." Claimant argues that these activities are "implicit in the legislation" 
and are necessary since the employer is responsible for changes to employee payroll amounts. 
Claimant asserts this activity is required since there is no statutory requirement for the exclusive 
representative to provide such notices to employees about these payroll adjustments. 54 Neither 
Government Code section 3546, nor the PERB regulations, require school districts to provide · 

. notice to its employees regarding the service fee deduction. If this test claim is approved, 
however, the Commission can consider claimant's request at the parameters and guidelines stage 
and determine whether the requested activities are a reasonable method of complying with the 
mandate to deduct the fair share service fee in an amount authorized by Government Code 
section 3546.55 

Government Code Section 3546. Subdivisions (b) through (e): 

Government Code section 3546, subdivision (b), describes the permissible costs towards which 
an employee organization may apply the fair share service fees. Nothing in the language of 
subdivision (b ), imposes any activities upon school districts. 

Subdivision (c) provides that the "employer shall remain neutral, and shall not participate in any 
election conducted under this section unless reqWted to do so by the board." Claimant alleges 
that subdivision ( c) requires the public school employer to supply "administrative support" as 
required by PERB.56 However, PERB has not enacted any rules or regulations requiring a school 
district's participation in an organizational security election.57 Therefore, subdivision (c) does 
not impose any required activities on school districts. 

Government Code section 3546, subdivision (d), contains four subparts. Subdivisions (d)(l) and 
(d)(2) describe the process by which employees in a bargaining unit may either rescind or 
reinstate, respectively, an organizational security arrangement. Such a process includes the 
submission of a petition to PERB and a consequent election among the employees"ifthe petition 
meets PERB 's requirements as promulgated by its regulations. Claimant alleges that 
subdivisions (d)(l) and (d}(2) require school districts to adjust payroll procedures when the 
organizational security arrangement is rescinded or reinstated to comply with the requirement to 
deduct fair share service fees in the appropriate amount from the employee salaries. Government 
.Code section 3546, subdivisions (d)(l) and (d)(2), however, do not impose any state-mandated 

54 Claimant's response to draft the Commission analysis, pages 5 and 6. 
55 California Code of Regulations, title 2, section 1183.1, subdivision (a)(4). 
56 First Amendment to the Test Claim, page 6; claimant's response to draft the Commission 
analysis, page 6. 
57 See Califomia Code of Regulations, title 8, division 3, chapter 2, subchapter 2 for PERB 's 
regulations governing organizational security arramrem.ents under the BERA. 
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activities on school districts and, therefore, reimbursement is not required to comply with these 
subdivisions. SB . 

Subdivision ( d)(3) provides that PERB shall conduct a vote to either rescind or reinstate an 
organizational security arrangement if the required number of employee signatures on a petition 
have been collected. Claimant alleges that subdivision (d)(3) requires school districts to "supply 
any required administrative support as may be required by PERB."59 Claimant asserts that "it 
can be reasonably anticipated that if, for example, the Board determines that the appropriate 
number of signatures have not been collected, there may be some inquiry as to the content of the 
list of employees the school district is required to provide to PERB pursuant to Title 8, CCR, 
Sections 34030 and 34055."60

_ Government Code section 3546, subdivision (d)(3), however, 
does not require anything of school districts, thus any mandated activities related to this 
subdivision would only arise from an executive order. No such executive order is included in . 
this test claim, therefore no findings can be made that school districts have reimbursable state
mandated costs to supply administrative support to PERB. 

Subclivision (d)(4) states that the costs of conducting an election to rescind an organizational 
security arrangement ."shall be borne by the board," while the costs :i:il an election to rescind 
"shall be borne by the petitioning party." The Commission finds that nothing in the plain 
language of section 3 546, subdivision ( d)( 4), requires school districts to perform any activities. 

Finally, Government Code section 3546, subdivision (e), requires that the "recognized employee 
organization shall indemnify and hold the public school employer harmless against any 
reasol!l.able legal fees, legal costs, and settlement or judgment liability arising from any court or 
administrative action relating to the school district's compliance with this section." 

Claimant argues that subdivision (e) requires school districts to take any and all necessary 
actions ... to recover reasonable legal fees ... from the recognized employee organization."61 

Claimant also contends that "the right to indemnification stems from this subdivision and the 
cause·of civil action which may result in the indemnification of the school district arises from 
this code section, thus malting it s a source of costs mandated.by the state. "62 Department of 
Finance rebuts this argument by asserting that the plain language of subdivision (e) does not 
impose any activities on school districts. 

SB The requirement for school districts to deduct the fair share service fees from employee wages 
in the appropriate amount is mandated by Government Code section 3546, subdivision (a), and 
not sii.bdivision (d). Thus, the requested activity to adjust payroll procedures to the reflect the 
amount required to be deducted from an employee's salary because of a rescission or 
reinstatement of the orgamzational security arrangement may be considered by the Commission 
as a reasonable method of complying with Government Code section 3546, subdivision (a), at 
the parameters and guidelines stage. (Cal. Code Regs., tit. 2, § 1183.1, subd. (a)(4).) 
59 First Amendment to the Test Claim, page 6. 
6° Claimant's response to draft the Commission analysis, page 6. 
61 First Amendment to the Test Claim, page 8. 
62 Claimant's response to draft the Commission analysis, page 7. 
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The Commission":finds that the plain language of subdivision (e) does not impose any duties on 
school districts. Rather, subdivision (e) imposes a requirement on the employee o;ganization to 
indemnify and hold harmless a school district for any legal expenses incurred in complying with 
implementing an organizational security arrangement. !fa school .district asserts its legal right to 
indemnification, that action is a decision of the school district and not a mandate by the state. 

Accordingly, the Commission finds that Government Code section 3546, subdivisions (b), (c), 
(d), and (e) do not mandate a program, or impose a new program or higher level of service upon 
school districts within the meaning of article XIII B, section 6, of the California Constitution. 

Government Code Section 3546. Subdivision Cf): 

Statutes 2001, chapter 805 added subdivision (f) to Government Code section 3546 "so that the 
exclusive representative can comply with the notification requirements set forth by the United 
States Supreme Court in Chicago Teache;s Union v. Hudson (1986) 89 L.Ed. 2d 232." 

Claimant asserts that Government Code section 3546, subdivision (f) imposes a state-mandated 
activity on school districts for providing a list of employee home addresses to the exclusive 
representative. Department of Finance, on the other hand, claims that the activity "consists of 
producin~ a report which should readily be available through the school district's payroll · 
system," and that any costs incurred by the claimant in providing such a list are de minimis, and 
should therefore not be reimbursable because claimant's costs would be unlikely to reach the 
threshold for a claim. 

Government Code section 3546, subdivision (f) requires school districts to file a list of employee 
home addresses with an employee organization selected by an employee bargaining unit to act as 
exclusive representative. Prior to the enactment of. 
Statutes 200 I, chapter 805, no statutory or regulatory requirement obligated a school district to 
provide a list of home addresses to the exclusive representative. The requirements imposed upon 
school districts by Government Code section 3546, subdivision (f), impose a new program or 
higher level of service within the meaning of article XIII B, section 6, of the California· 
Constitution for the following new activity: 

• School district employers of a public school employee shall provide the exclusive 
representative of a public employee with the home address of each member of a 
bargaining unit. 

Government Code section 3546, subdivision (f), also imposes "costs mandated by the state" 
upon school districts as defined in Government Code section 17514. Government Code 
section 17556, states, in pertinent part: 

The commission shall not find costs mandated by the state, as defined in Section 
l 7 514, in any claim submitted by a local agency or school district, if, .after a 
hearing, the commission finds that: ... 

(b) The. statute or executive order affirmed for the state a mandate that had been 
declared existing law or regulation by action of the courts. 

63 Department of Finance, July 30, 2002 Comments, page 3. 
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(c) [t]he statute or executive order imposes a requirement that is mandated by a 
federal law or regulation and results in costs mandated by the federal government, 
unless the statute or executive order mandates costs that exceed the mandate in 
that federal law or regulation. 

However, the Commission finds that Government Code section 17556, subdivisions (b) and (c) 
do not apply in this case. 

In Chicago Teachers Union v. Hudson, supra, 475 U.S. 292, 305-07, the United States Supreme 
Court held that employee organizations must: (1) establish procedures prior to malting agency 
fee deductions wmch will ensure that the funds from such fees are not used to finance ideological 
activities beyond the scope of collective bargaining; (2) provide agency fee payers with the 
methods used for calculating the amount of the agency fee; and (3) establish an appeals process 
to ensure that agency fee objections are addressed in a timely and fair manner by an impartial 
decision maker. 

In order to facilitate the exclusive representative's responsibility to provide notice to nonmember 
employees regarding the service fee deductions and the methods used to.calculate the amount of 
such fees, Government Code section 3546, subdivision (f) imposes upon school.districts the 
obligation to provide a list of employee home addresses to the exclusive representative. 
Although subdivision (f) aims at imposing certain notification requirements upon the employee 
organization in order to comply with federal case law, the requirement that school districts 
provide the employee organization with a list of employee home addresses goes beyond mere 
compliance with federal case law. 

In County of Los Angeles v. Commission on State Mandates (1995) 32 Cal.App.4th 805, ·817, the 
court found that Penal Code section 987 .9, wmch requires counties to provide ancillary 
investigative services when providing defense services to indigent criminal defendants; 
constituted a federal mandate. The coiirt determined that the right to counsel under the Sixth 
Amendment and the due process clause of the Fourteenth Amendment of the United States 
Constitution include "the right to reasonably necessary ancillary services':"64 Accordingly, Penal 
Code section 987.9 "merely codified these constitutional guarantees," and thus section 987.9 
simply required local compliance with the federal mandate. 65 

In San Diego Unified School District, supra., 33 Cal.4th 859, 889, the California Supreme Court 
adopted the reasoning that procedural protections that are merely incidental to the codification of 
a federal right, and which add only a de minimis financial impact, constitute an implementation 
of federal law not reimbursable under article XIII B, section 6, of the California Constitution. 

Here, however, while the notification requirements imposed on the employee organization are 
mandated by the United States Supreme Court's holding in Hudson, nothing in the Hudson 
decision imposes any required activities on school districts. Thus, because Government Code 
section 3546, subdivision (f) imposes a new required activity on school districts beyond 
compliance with federal case law, Government Code section 175 56, subdivisions (b) and ( c) do 
not apply. Nor are any other provisions of Government Code section 17556 applicable here; 

64 . . 
County of Los Angeles, supra., 32 Cal.App.4th 805, 815. 

65 Ibid. 
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therefore, the Commission finds that Government Code section 3546, subdivision (f) imposes 
costs mandated by the state pursuant to Government Code section 17 514. 

California Code o(Regulations. Title 8. Sections 34030 and 34055: 

PERB has enacted regulations implementing the procedures for filing petitions to either rescind 
or reinstate an organizational security arrangement. Title 8, section 34030, was added to the 
California Code of Regulations ii:l 1980, and subsection (b) was added, operative 
January 1, 2001: 

(a) Within 20 days following the filing of the petition to rescind an organizational 
security arrangement, the employer shall file with the regional office an · 
alphabetical list containing the names and job titles or classifications of the 
persons employed in the unitdescribed in the petition as of the last date of the 
payroll period immediately preceding the date the petition was filed, unless· 
otherwise directed by the Board. 

(b) If after initial determination the proof of support is insufficient, the Board may 
allow up to 10 days to perfect the proof of support. 

( c) Upon completion of the review of the proof of support, the Board shall inform 
the parties in writing of the determination as to sufficiency or lack thereof 
regarding the proof of support. 

Title 8, section 34055, was added to.the California Code of Regulations, operative 
January 1, 2001, and is nearly identical in language to section 34030, except that it provides that 
the employer shall fil~ the required list ''Within 20 days following the filing of the petition to 
reinstate an organizational security provision ... " 

Claimant alleges that section 34030, subdivision (a), and section 34055, subdivision (a), impose 
state-mandated activities on school districts to file a list of employee names and job titles with 
PERE. Department of Finance, on the other hand, contends that only those districts that did not 
negotiate and implement organizational security arrangements prior to the 2000 amendments are 
justified in claiming mandated costs. Department of Finance alleges that districts that did 
negotiate organizational security arrangements prior to the 2000 amendments should not be 
reimbursed for voluntarily assumed costs. 

California Code of Regulations, title 8, section 34030, subdivision (a), was enacted by PERB in 
1980. Prior to the enactment of Statutes 2000, chapter 893, any organizational security 
arrangement entered into between a school district and employee organization was the product of 
a voluntary agreement resulting from the collective bargaining process. Statutes 2000, 
chapter 893, however, required the parties to implement an organizational security arrangement. 

Under prior law, a school district retained discretion on entering into an organizational security 
arrangement with an employee organization. Thus, the provisions of section 34030, 
subdivision (a), requiring school districts to file a list of names and job titles to PERB upon the 
submission of an employee petition to rescind an organizational security arrangement would not 
have been state-mandated or required. This conclusion flows from the fact that the decision to 
participate in the underlying program was within the school district's discretion, and thus any 
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downstream requirements imposed within such a program were' also voluntary.66 Accordingly, if 
the district did enter into an organizational security arrangement, compliance with PERE' s filing 
requirements in section 34030, subdivision (a), did not constitute a mandate by the state until 
January l, 2001, the operative date of Statutes 2000, chapter 893. 

Government Code section 3546, subdivision (d)(l), as added by Statutes 2000, chapter 893, 
recognizes the right of public school employees in a unit for which an employee organization has 
been selected as exclusive representative to rescind an organizational security arrangement. 
Subdivision (d)(l), states that the organizational security arrangement required by subdivision (a) 
of section 3546 "may be rescinded by a majority vote of all the employees in the negotiating unit 
subject to that arrangement, if a request for a vote is supported by a petition containing 30 
percent of the employees in the negotiating unit." If the organizational security arrangement is 
rescinded pursuant to such a vote, subdivision (d)(2) allows that "a majority of all employees in 
the negotiating unit may request that the arrangement be reinstated. "67 

Sections 34030 and 34055 implement the provisions cif Government Code section 3546, 
subdivision (d). Califorp.ia Code of Regulations, title 8, sections 34030 and 34055 require that 
within 20 days of the submission of a petition to either rescind or reinstate an organizational 
security arrangement, the public school "employer shall file with the regional [PERB] office an 
alphabetical list containing the names and job titles or classifications of the persons employed in 
the unit described in the petition." The Commission finds that California Code of Regulations, 
title 8, sections 34030, subdivision (a), and 34055, subdivision (a), impose a new program or 
higher level of service on school districts within the meaning of article XIII B, section 6 of the 
California Constitution for the following new activity: 

• Within 20 days following the filing of the petition to rescind or reinstate an 
organizational security arrangement, the school district employer shall file with the 
regional office of PERB an alphabetical list containing the names and job titles or 
classifications of the persons employed in the unit described in the petition as of the last 

·date of the payroll period immediately preceding the date the petition was filed. 

None of the provisions of Government Code section 17556 are applicable; therefore, the 
Commission finds that California Code of Regulations, title 8, sections 34030, subdivision (a), 
and 34055, subdivision (a) impose costs mandated by the state pursuant to Government Code 
section 17514. · 

66 
Kern High School Dist., supra, 30 Cal.4th 727, 742. The California Supreme Court addressed 

the issue whether legislation imposing certain notice and agenda requirements on school site 
councils administering various school-related educational programs constituted a reimbursable 
state mandate. The Court concluded that mandafory "downstream" requirements flowing from a 
local government entity's voluntary decision to participate in an underlying program do not 
constitute reimbursable state mandates. e 67 Government Code section 3546, subdivision (d)(2). 
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CONCLUSION 
The Commission concludes that Government Code section 3546, subdivisions (a) and (f), and 
California Code of Regulations, title 8, sections 34030, subdivision (a),. and 3405S:, 
subdivision (a); impose new programs or higher levels of service for K-14 school districts within 
the meaning of article XITI B, section 6 of the California Constitution, and impose costs 
mandated by the state pursuant to Goveinment Code section 17514, for the following specific 
new activities: · 

• Upon receiving notice from the exclusive representative of a classified public school 
employee who is in a unit for which an exclusive representative has been selected, the 
employer shall deduct the amount of the fair share service fee authorized by this section 
from the wages and salary of the employee and pay that amount to the employee 
organization. (Gov. Code, § 3546, subd. (a).)68 

• School district employers of a public school employee shall provide the. exclusive 
representative of a public employee with the home address of each member of a 
bargaining unit. (Gov. Code, § 3546, subd. (f).)69 

• Within 20 days following the filing of the petition to rescind or reinstate an 
organizational security arrangement, the school district employer shall file with the 
regional office of PERE an alphabetical list containing the names and job titles or 
classifications of the persons employed in the unit described in the petition as of the last 

· date of the payroll period immediately preceding the date the petition was filed. 
(Cal. Code Regs., tit. 8, §§ 34030, subd. (a), and 34055, subd. (a).) 70 

The Commission concludes that Government Code sections 3543, 3546, subdivisions (b) through 
(e), and 3546.3, as added or amended by Statutes 1980, chapter 816, Statutes 2000, chapter 893, 
and Statutes 2001, chapter 805 are not reimbursable state-mandated programs within the 
meaning of article X1II B, section 6,.and Government Code section 17514. 

68 As added by Statutes 2000, chapter 893, operative January 1, 2001. 
69 As amended by Statutes 2001, chapter 805, operative January 1, 2002. 
70 As amended and operative on January 1, 2001. 

25 

344 

Statement of Decision 
Agency Fee Arrangements (OO-TC-17101-TC-14) 



.. 

2 

3 

4 

5 

5 

7 

8 

9 

10 

11 

Claim o:f: 

BEFORE THE 
COMMISSION ON STATE MAI~DATES 

STATE OF ~ALIFORNIA 

) 
) 
) 
) 

No. CSM-4437 
Education Code 

San Diego Unified ) Sections 47505 and 47607 
Chapter 781, statutes of l992 School District, ) 

Claimant ) 
) 
) Charter Schools 

DECISION 

EXHIBITC 

12 The attached Proposed statement of Decision of the Colll!llission on 

13 st~te ·Mand.ates is hereby adopted by the Conunission on state 

~ Mandates as its decision in the above-entitled matter. 

15 

16 ,This Decision shall become effective on July 21 1 1994. 

17 IT IS SD ORDERED July 21, 1994. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

2B 

O:\SOil\PACESHE.T.9 
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3 

·4 
Claim of: 

San ~iego Unified 
5 Bchoc;i:l .District, · 

Claimant · 
7 

8 

9. 

10 

J3EFDRE THE 
COMMISSION ON STATE MANDATES 

STATE OF CALIFORMIA 

No. CSM-4437 
Education ·code 
Sections 47605 and 47607 
Che,pter 781, statutes of 1992 

Cbatt"'r Sgbggl I? 

PRQPDSED STATEMENT OF DECISION 

11 This claim was heard by the Commission on State Mandates 

12 (ColllllLi'.ssion) on May 26, 1994 1 in Sacramento, California, during a 
. . 

13 regularly scheduled hearing. 

14 

15 Mr. Keith Petersen appeared on behal·f of the San Diego Unified 

16 School D.:Lstrict, .Ms. carol Miller appearea on behalf of the 
. " 

17 Education Mandated Cost Networl~,- and Mr. Ja:ines Apps appeared on 

18 behalf of the Department of Finance. Evidence both oral ang 

J.9 dcioumentary having o'een. introduced r the III.a tter submitted r and vote 

20 taken, the Commission finds: 

21. 

22 ISSUE 

23 Do the provisions of Education Code sections 47605 ana.. 47607· of 

.24 Chapter 7a1 1 Statutes of 1992· (Chapter 781/92), require school 
_. . .~r., .. ·. .:·:.:·.: ... ''.:. ·.';: :.~:·.'-\' 

25 distriots to implement a new program or provide a higher level of 

2 6 service in an existing program, wi t'hin the meaning of section 6, 

27 article XIIIE of the California constitution and Government Code 

z·a section 1751,4( 
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2 

B)l.CKGBOUNP 1\liP FINDINGS OF FACT 

2 

3 The test claim was filed with the Commission on December l, 1993, 

'4 by the San Diego Unified School District. 

5 

6 The elements for filing a test claim, as specified in section 1183 

7 of Title 2 .of the California code of Regulations, were satisfied. 

B 

g .Chapter 781/92 added Education Code section 47605 as follows: 

lD 

ll 

12 

•: 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 ., 
28 II 

"(a) A· petition for the esteiblishlnent of a q.arter school 
within any school district may be circu_lated by any ona 
or more persons seeking to establish the charter school. 
After the petition has bee.n s'igned by not ·less than 10 
percent of the teachers currently employed by the school 
district, or py not less that 50 percent of the teachers 
currently employed at one school of the district, it may 
be submitted to the governing ·board of the school 
district for review. 

"(b) No later than 30 days after receiving a petition, in 
accordance with subdivision (a), the governing beard of 
the school district shall hold a pumlic hearing on the 
provis.ions of the charter, at which time the board shall 
consider the level of employee and parental support for 
the petition. Following review of the petition and the 
public hearing, the governing board shall either grant or 
deny the charter within 6 o days of receipt of the 
petition, provided, however, that · the date may be 
e::rtended by an additional 3D days if both parties agree 
to the extens·ion. A school district g'ove:i;-ning board may 
grant a charter for the operation of a school under this 
part if it determines th.at the petition contains the 
number of signatures required by subdivi.sion (a), a 
statement of each of. the conditions described in 
subdivision (d), and des-criptions of all of the 
following: 

" ( l) A description of the educational. progran1 of the. .,,. 
school, designed, among oth_er things; to identify those·· 
whom the school is _attempting to educate, .what -it mearis 
to be an 1 educated person' in the 21st century, and how 
learning best occurs. The goals identified in that 
program shall include the objective of enabling pupils to 
become self-motivated, competent, and lifelong learners. 
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1 

3 

4 

5 

7 

B 

9 

10 

.11 

1.2 

13 

·14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

2.7 II 

2. a II 

3 

II ( 2) The l!leasura-ble ·pupil OUtCOl!leS i'dentif ied for US e by 
the charter school. 'Pupil outcomes, 1 for purposes of 
this . part,· means the e.>etent to which all pupilr:; of the 
school de?11onstrate that they have attained the slcill.s; 
lcnowJ..e'dge, .. and attitudes specified as qoals ·in the 
school's educational.program. 

11 (3) The method by which pupi'l progress in meeting those 
pupil outcomes .is to be measured. 

11 ( 4) The gc;ivernahoe structure of the school, including, 
but not limited to, the process to be followed by the 
·school to ens'Lire parental invol veinent. 

11 ( 5) The gualif ica tione to be rne.t by indi viduale to be 
employed by the school. 

. -. ,' -; ... ' 

"(6) The procedures that the school will follow to ensure 
the health and. safety ·of p1.!lp:ils arili staf·f. These proce
dures shall include the ~eguirement that each employee 'Of 
the··. Scllc:iiol'. furnish 'the scbool lil'ith· a· e:·riminal reC:fGrd 
:.eu:rilinafy~ca-s· de.scribecl in f;lection 44237. . .. · :·' ~" 

·n (7')' The 'Xlieans by whitih the s'chool will ach'ieve a ·r,.acial 
and etht.i:ici ~a1·ande :among itl~f pupils th.cit 'is refleclf!ive of 
the gen·er-al popu'1.at:i.on resii:i:i:ng within the terr·:itorial 
jurisdiction of the school district to which the charter 
petition is submitted. 

•t \BF · Amt:_i:~s ~on :teguirsments_, if app~lioabl_e, 
o• ... I 

"·("Ell) Th<e manner in "Whic::h an annual auEl.it'· bf the financial 
·arid" pl:'ogranimat.i.'c operations elf the sichool is to '.be. 
conducted. '·.· 

ir (10)' The procedtires by which pupils can be suspendea. ·or 
e.:i-:psll:ed • · ·· · · · · ·:, ' 

11 (.a.1:·): -:1I'he ma:nher by which .staff rnenlbe.rs bf the oh'6:rter 
schbr:ils Will ·j;)e cove:i::ed by tihe stat.e Teachers· 1 Ret:i:lfement 
system~ · the . Public '"Etliployee.e 1 Retir-smetit system; . ~r 
federal sbt:i·al security .. 

. . ' :-": .: .. · ... 
' ' 

11·0 .. 2) ' -The· public school e.tt-endance a-1 teirnativ·e~ · · "for 
pupils residing within the schopl district who.· dnlfume:e riot 
to attend charter schools . 

.... i· ..... •• •• · •• r_ · ':i.·•• .,• · .;I~'.· ::···--1,""··· ·i· .. 1.•"' ~·rJl~fj!.~=i-ti·~:,;;;;··: :/~---'T· 7'.·:'.. · ·_ '· .::: 
11 ( lG) A ·:de.sc.:-iption ·.of the ri~hts. of ·any·· efuplelyee: of.. tJ:1:e 
sohool district ·upon leaving the:· 0einploylhent of· ._the e_;:3hoo_~ 
distr·ict. to work -in. a charter ·echool ,-·· anti c:i'f · any rl.·ghts 
of reti.lrn to the scho.s..l district after employment at': a 
charter school:, " · 

; ' '•1 • 
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2 

3 
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5 

6 

7 

8 

9 

lD 

li 

12 

15 

16 

17 

lB 

19 

20 

21 

22 

23 

24 

25 

28 

4 

11 (c:;) Charter schools shall meet the statewide performance 
sit'andards arid conduct tl:i..e p4pil aes~~sm:ents · r~iifUired 
~ti.rsuant ·to .se·ction 50502. 5. · 

II (.d) In adaition to any. other .r.E!q1:f.l,.re~erit ".imp~sed .·uri.~ar 
this part,· a charter sohool eha,11 oe!.' no,n'segtari~n in J. ts 
programs,. admission policies, emp·loynie:nt praoti.o~r::, and 
all other operations, shall not charge tuition; and·shall 
not di.scriininate , against any pupA.+ on the bas.is of 
ethnicity 1 national origin, g'ende± 1 or disab·i:t:.:!:;y, 
Admission to a cha:rter scb.ooi shall not be de~erl)iitied 
aooording ·to· the place of res idenc:ie or" ·the pupiJ,, Ci:f .of 
his . or ner parent 6"r gUardlan,: w.fthiir th.is stateJ. ~iccf?.pt 
that any .eleisting pub,1).o ~ohool oon~er:tlng i:ia;.-t.ialJ,y or 
e.ntirely to a charter iaohool unde:r·"this· part shall .. eidopt 
and maintain a policy giving .. admis·sion preference to 
pupils who reside within the former:. attendance area of 
that pilblio school.: 

II (e) No . governing l:ibarc:l. . of a· school" district shall 
require . any ei:gploye:e of the school district to 'be 
employed it( a· charter school. 

II 

0

( f.) ' )~O ,~OVi;;.rn~ng . bp~;i:-d . Of' a School diStr ic:it ehi:i.11 
require· any pupi.l ~nro'lJ:ed l:n the eoh·ool c9.lf;tr1ct to 
attend a charter school. 

"(g) The governing bc~rcf :inay require that the petitioii~r 
or petitioners provid,~ information r~garding: the.proposed_ 
operation and potential effects of the scho·o1, includiii."q, · 
but not li:mit.ed to, .,the facilitie§ to be µtilized by the 
school, the manner in Which administrati Ve services Of 
the school are. to be provided, and. potenti.al ci vi,l 
liability effects upon the· school arid upon the sona·o·1 
district, · 

" (.h) In reviewing· petitions for th.e estal::ilishme.nt of 
charter schools within the school district, the school 
dist;-ict;_ governing board shall g;L.ve pz;efe,renqe .to 
petitions that demonstrate the capabili"ty. to provide 
c.ornpr.eh,epsi vis leaI;"niI?.g e~er iences to PHP,i,:),s. identified 
by the· petitioner or petitioners ·as ac:::'ademidaily · ·1ow 
achieving P.J:l.rsuant to, tpe c;tiin~ardi;; es1;ablishe0. by the 
state Department of Education· una:er Section S4 032; . 

" ( i) u.Po~ the approval· of·· the petition by the: gOVerriing 
bo~rd of t:ti.e schoql. district, the petitioner: ~r · 
petitioners· shall provide wri tteii"'';•' notice•;;t.· ofW· that.¥::,::~1·;:" 1'~,·: 
approval, including a copy of the petition, to the state · 
Board of Education. · 

''(j) (1) If the governing board of the school district 
d~~ies a c:t-p:>0rter, the coµnt;y superintendent of schoolE!,,. 
at. the request of the' petitioner or peti ti"oners r ei"halt 
select anc;l,,.corwena a review panel to. review the. action of . 
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5 

l tl-le. ~over:nitiit. l:!oarc:f. T.he review panel shall ~onsist of 
three governing boar:cl members fr:om o.ther sohooi districts 

2 in the. county and three teachers from other school 
di.stric::t:..E! _in th~., pc.ii11.'!=Y 1.,mless only one school district 

J is· located in the ·gpi.i'ri:ty,, .in Which case the panel inal'tlbers 
_shall b'e s~lected . f;;pm E?chool districts in ac:Jj oining 

4 counties. . ' . ' . 

5 11 (:i) _ :;,:+ the review .. p.,anel c!etermines that the .govern.:j_ng 
boarq .,Jail.eel to - i;ppropriateiy. cop.sider· the charter 

6 rer;tuest, or .acted in an_ ei..!,'l;ii trary manner in denying the 
rl'i·rtuest, the ·review· .panel .. shall request the. governing 

7 boai::d .. to reconsider the charter req:qest. I:n the case of 
·a t;ie "ifcii:,e Of th'e .. paI:)el 1 the county.' superintendent Of 

B sdhools shall vote,· to br.eak the tie. · , 

10 

11 

12 

13 

15 

16 

17 

18 

2.0 

11 (3) If,· upon reconsideration, the gov~rning l:>oard denies 
a charter, the county board of education, at the request 
of -~he petitioner or petitioners., shall hold.a publib 
hearing ·1:n t.he manner described ~l"\. subd~.vision (b) and, 
.accordingly, may grant a charter: .. A o'h.arter school for 
which a c::harter is granted by a county board of education 
P'llrsuant to this pal="agrapl;i shall qualify fully fl.S a -
chai:-ter· sChool f.or all funding- and other purP,oses of. the 
part." · · · · · 

I'." •. 

The Col111Uission observed that :i:::9ucia.tion.C~de section 47605 does not 

contai~-: a' re_quiremefl-; ~or soho··~i_ disti.i~ts OT county boards Of 

education ·to plan ei.nd·_prepare·prcicedti.res for implementation of the 

Charter Schcibl~ Act of ._lS92 prior to the reo~ipt by the· sohool 

district or county board of education of a charter school petition. 

The c;ommission found that. the state Board of Education and the 

21 california r:i~pa:t:t:meht of Education. have· distril:iute·d .- advisory 

22 bulletins to siohool districts. and. co'tln:t:Y boards of education, and 
-1 . ' • - . 

23. that these. bl.l.lletins. prqvide a frameworlc to school d.istricts wl"!-ich 

24 

25 

26 

27 

- - ' 

will e:nab·fe. ·them to respond· to a charter. P~.'';}~~,.i;:P:f .. ~n;~ i:;.,--~;. t.~m.ely ·· 

:manner. 

The commission obser:Ved th.at E~ucatio):)_ Cpde se:ction .. _4 7 6DS_. does not 

contain a requirement for school districts or .. coiinty b'o:a-;ci.s of 
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.ec:luoation to disseminate information regarding charter school 

2 programs to staff, students,. p·are.nts 1 and the community. 

J 

4. The Commission noted that Education Code Section 47615 requires the 

5 state Board of Education. to distribute information annou11cing the 

6 availability of the charter school process to each school district, 

7 county office of education., and public postsecondary ·educational 

B institution, and, through press releases, to each major newspaper 

9 in the state. 

10 

11 The _commission .noted that, in man~~ cases, questions will be 

12 directed to the school district or county board of education· as· the 

' 

. local 

. 
point of contact with the charter school petition process . 

15 : Further, the commission fouml. that responding to direct inquiries 

16 ·.;-from the public .for infonnation regarding charter schools, al though 

17 limited in scope, is an implicit reguirement. 

18 

19 The CoillJ!lission observed that Education Code seotion 47605, 

20 subdivision (b), establis~ed requirements for school districts to 

21 conduct a public hearing within thirty days of receipt ·of a 

22 petition to determine community support for the petition. 

23 

24 The. commissic;in observed that Education Code·· section··. 47505,~f.~i::. 

25 .subdivision (b) / established reguirements for school districts to 

grant or deny.the petition within sixty days of receipt, subject to 

2.7 a thirty-day extension upon agreement of the parties. 

2B I I 
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1 The Commission observed that Education code section 47505, 

2 subdivision (j), established requirem.ents for school di.stricts to 

:i respond to the request· of the review panel selected and oonve.ned by 

4 the 'county superintendent of schools, pursuant to an appeal of any 

5 petition denied by the district. 

6 

7 The com.mission found that, while section 47605 phrases this as a 

B request, it is clear that a school district cannot simply ignore 

9 such a request from the review panel. 

10 

11 The Commies.ion further found, since the school district must 

12 respond, this request for reconsideration is an integral part of 

J.3 the appeals process established by Education Code section 47605, 

14 subdivision (j). 

1.5 

1~ The Co1'nlllission recognized that Education Code section 47605 

17 established requirements for county boards of education to hear a 

18 petition following a denial on reconsideration by the governing 

19 board of a school district, to conduct a public hearing within 

20 thirty days of receipt of a petition to det9Z!lline community support 

21 .for the petition, when the petition has been denied by the school 

2 2 distr ic::t, and to grant or deny the petition within.sixty days of· 

23 receipt, subject to a thirty-day extension upon agreement of the 

2 4 parties, when the petition has been denied by the sc;:hool . .,,d~~"t:i:ic;:"t:, .. 
"·f• •• : ' 

25 

26 The coromission found that the activities required in Education Code 

27 section 47605 were not required under prior law. 

2a II 
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-- 1 Chapter 781/92 added Education Code section 4 7607 as .. follows: 

2 11 (a) A cha!='t~ .may be, granted pursuant to, Section.I? 4·-760~. 
and 4 7 6 D 6 for a peri.ocl. not to exceed f i v7 years. . A 

3 charter granted by a school district governing board. 9r 

4 

5' 

6 

7 

B 

9 

10 

l:J.,~ 

12·'; 

• 3 
4 

15 

county bO'ard of · e.duoation may" be granted one or more 
subsequent renewals by that entity. Each renewal shall 
be for a period not to exceed five years. A material 
revision of the provie;ions of a c::iharter ppi.tition may:b~ 
made only with the approval of the autl'iority that granted 
the charter. 

11 (b) A charter may be revoked by the authority that gran
ted the charter under this chapter if the authority f inde 
that the charter school did any of the following: 

" ( l) committed a. material violation . .,.of · .. aqy of the 
conditions, standards, or prciciedures : set forth in the 
charter petition. 

"(2) Failed to meet or pursue any of the pupil outcomes 
iaeritified' in the· charter petition. · 

11 (3) Failecl. to meet ~~n~~ally accepted accounting 
standards of fiscal management . 

11 
( 4) Violated any, provision of law. 

16; The Comnlission observed that Education Code section 47607 

17 · established requirements for s·chool cUstricits or county boards Glf 

18 education to monitor the. charter school performance to determine. if 

lS it has achieved its goals and objectives. 

20 

21. The Commission noted that Education Code s.e.ction 47507 authorizes 

22 the authority that granted the char.t.e.r ( i. e, .. , . sr;:hool districts. or 

23 county boards of education) to determine if the charter school is 

24 o.r is . not in compliance . ~rith Edur;:;ation . Code 

25 subdivision (b). 

The Commission· recogni.zed that Education Code section 47607, 

28 subaivision (l:t)., .lists four gro.unds on which the .charter granting 
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l authority znay revoke the charter. The authority that granted the 

2 charter ·cannot. know if any of these grounds applies without in some 

.3 . way monitoring what is going on a·t the charter .school. 

4 

5 Further~ .·the. commiss~~m noted that Educa:tion code section 47610 

6 requi~es that a charter school comply with all of the provisions 

7 set forth in its charj:e~ petition. 

8 

9 Thereifcre, the c~IiilnisEii:m found that monitoring by the granting 

10 authority is implicit in Education code section 47507, which 

11 .permits revocat'-ion .,, ~f the' chai;te:i:' :l;or specif~ed actions or 

l.2 omissions on the part of the charter school'. 

14 The commissic:m observed that Education · tode section 47 607 

15 established requirements for school districts or county boards of 

16 educatic:fri to decide upon requests for revision or e.:!!'tension· of 

1 7 approved charters. 

lB 

151 The comm.ission found that sob.col districts or county boards of 

20 education wil.l engage in renewal activities only if they have 
. ' . 

.21 previously granted· a charter .l.n response tb a ped.tion for the 

.2 2 e.stabl'ishnient of a charter schoo'l, 

23 

24 

25 

26 

27 

'2.B 

Th~ commissioh ··further' noteci· that, i th i"s-. " . ' ·;r""-""""""'''"'···-··· ..... wh l·e ere· no.·:. express,-,..,.~,:_-,~""'""':• . .-·· . 
.• .. . ':·. ·~ .. _:"'!· '!'"'1;:j.::::'.~·.•.·: .. ·-~.,_,.,, .• ~-·. -

statutory rec;ruire.me.nt' that a pe.ti ti on be granted if specified 

criteria are me.t, governing boards of school districts or county 

boards. of ·education lacl~ 'unfe.ftered. ·discretion to cieriy ··char;te.r' 
' . 

scl:i.oolpetitionEi: 'which :meet or exceed.all of 't.he-criteria'ee:t forth 
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e l in Education Code section 47605 for such a petition, without 

2 leaving themselves open to charges of acting in an arbitrary rnanner 

3 in denyi.ng the request. 

4 

s The Commission observed that, while ·Education Code section 47607, 

6 subdivision (a), does not lay out an explicit renewal process, it 

7 requires by its language that the renewal process, as well as the 

B material revision process, take place. · It is clear that the 

9 granting euthori ty is not required to automatically grant renewal 

1 o or material revision,· and that the charter school. must request that 

11 its charter b.e renewed or materially revised. Even so 1 the 

12 . granting authority has no choice but to entertain requests for 

13. renewal or material revision of a ch.arter. e 
15 The Commission found that, since granting authorities cannot.refuse 

16 . to receive a petition for. the establishment of a charter school, 

17 and lack unfettered discretion to deny charter school petitions, 

18 they also cannot refuse to receive a request for renewal 01· 

19 material revision of the charter. 

20 

21 The Commission found that the activities required in Education Code 

22 section 47607 were not required under prior law. 

23 

24 A.PPLTC:Z.,BLE L7\W RELEYANT TO THE DETEBMUfATION 

25 DE A REIMBPR5l\BI1E STATE M.ANPATED PERGRAM 

26 e Government Code section . 17500 and following, and section 6, 

2 B article .XIIIB of the California Consti tu ti on and related· C:a'Ee law, 
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1 CQNCtitJSION 

2 

3 The Conunission determines that it has the authority to dec::ide this 

4 claim under the provisions of Govern:ment Code sections 17500 

s and 17551, subdivisio·n (a). 

7 The Commission concludes that the provisions· of Education code 

8 section 4 76·05, of Chapter 781/ 92 1 dCD not impose a new program or 

9 higher level of eervioe ' e'cisting w'ithin the mean in~ J.rl an progra:m 

10 of section 6 Of article XIJ:IB o:f the calif ornia constitution and 

11 Government Code section 17514 by requiring school districts or 

12 ·county boards · of·· education to· pf an ·and prepare procedures· ·for 

13 implementation of the Charter Schools Act of 1992 or to disseminate ~ 

14 information regarding charter schools -to staff, students, parents, 

15 ·and the community; 

16 

17 ·The Coillillission concludes that the provisions of Education Code· 

18 section 47605, of Chapter 781/92, ·do impose a naw progra:m or hii;th·er 

19 level of service in an e)cisting' program within the meaning of 

20 section 6 of article XIIIB of the California constitution and 

21· Goverruilsnt Code sectic:in 17514 by r~guiring school dis.tricts to 

22 respond to re.guests from the pub-lie for· information on the charter 

23 school program; conduct a public hearing within thirty days of 

24 receipt . of.: a· petition -~t.·i.i ·determine ·oo!llll\·uni:t"Y.· support for the 

25 pe.titionj grant .or' deny· the"•petition within si:id:y:.ds:ys of receipt; 

.26 subject to a thirt~1-dey e):tension upon agreement of the parties'; 

27 provide persons to take part ·in .. a review pane.1':> to rerV"iew 'dne 

2B dec'is1on· of the governing· ooard of' 'the school district end; if 
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5 

6 

7 

8 

9 

lD 

necessary, request the governing board of the school d.istr ict to 

reconsider the charter request; and, respond to any request of the 

review panel selected' and convened by the county superintendent of 

schools pursuant to an appeal of any petition denied by th.e s c:::hool 

district. 

The Commission concludes that the provisions of Education Code 

section 47605, of Chapter 781/92, do impose a new program or higher 

level of service in an existing program within the meaning of 

section 6 of article x'IIIB of the California Constitution and 

11 :Government Code section 1:7514 by, r-equiring county boards of· 

12 education to select and convene a review panel to review the -3 decision of the governing board of the school district and, if 

14 .: neoes.sary 11 request the governing board of the school district to 

.J.5 :reconsider the charter request; hear a petition following a denial 

16 on reconsideration by the governing 0 board of a school district; 

17 conduct a public· hearing within thirty days of receipt of a 

18 petition to determine community support for the petition; and, 

19 grant or deny the petition within si~'ty days of receipt, subject to 

20 a thirty-day extension upon agreement of the parties. 

21 

22 The Commission concludes that the provisions of Education Code 

23 section 47607, of Chapter 781/92, do impose a new program or higher 

24 level of service in· an existing program within the meaning of 

25 section 6 Df article XIIIB of the California Constitution and 

e Government Code section 17514 by requiring school districts to 

27 monitor the performance of charter schools for which they have 

2 a granted charters to determine if they have achieved their goals·· aml 
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1 objectives .1;1.ncl to evaluate and decide upon requests for revision or 

2 extension of approved charters. 

3 

4 The Commission concludes that the provisions of Education Code 

5 section 47607, of Chapter 781/92, do impose a new program or higher 

G level of service in an existing program within th·e meaning of 
7 section 6 of article XIIIB of the California Constitution and 

B Government Code section ·J.7514 . by requiring county boards of 

9 education to monitor the performance of charter schools for which 

10 they have granted charters to determine if they haV'e achievecl° their 

11 goals and obj e.cti ves and to eva-luate and decide upon requests fo.r 
' . . . . 

J.2 revision or e~ctension of approved charters. 

J.3 

14 Accordingly, costs incurred related to the aforementioned 

15 reimbursable state mandated programs contained in Education Code 

16 se.cticms 47Gos· and 47607, are costs mandated by the state and are 

17 subje?ct to reimbursement within the meaning of section 6, 

1 B article XII IE of the California consti tu ti on. There£ ore, the 

19 claimant is directed to submit parameters and guidelines, pursuant 

2 o to Government Code s-ection 17557 and Title 2, .California. Code of 

21 Regulations, section 1183.1, to the Commission for its 

2 2 consideration .. 

24 The foregoing conclusions pertaining to the requirements oontaini;;d., . ..,,,,.,,, .. ,.,. '·'" .. 
. . .... , .. "''·~r-;• ........ :..'·;: .. :·,··:··:· 

25 in Educ::cition Code sections 47605 and 47507, are subject to the 

26 following conditions: 

27 

28 " 

The determination of a reimbursable state mandated 
program does not mean that all increased o.osts ~laimed 
will be reimbursed. Reimbursement, if any1 is subJect to 
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9 

10 

lJ. 

12 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

28 

14 

Ccmmissic:m approval of parameters and guidelines for 
reimbursement of the mandated program; approval of a 
statewide cost estimate; a specific legislative 
appropriation for such purpose; a timely-filed claim for 
reimbursement; and sul:isaguent review of tha claim by the 
State Controller 1 s Office. 
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Adopmc!: DctobBr 18., 1994 
· g: \afzloh!IJ'!er\pgprop. wpd 

!. 

Parameters and Guidelines 

Education Code § 47605 
Education Code§ 47607 

Chapter 781, Statutes of 1992 
Charter Schools'· 

Summary of the Source of the Mandate 

Chapter 781, Statutes of 1992, effective January 1, 1993, added Part 26.8 to the 
Education Code, commencing with Section 47600 to establish a process for 
individuals to petition local school district governing boards to establish charter 
schools which would be exempt from state laws governing school district programs, 
except for those encompassed in th~ charter. Various requirements of the Charter 
Schools Act cif 1992 establish specific responsibilities for school district and county 
office of education governing boards: 

Section 47605; subdivision (b), requires the g0verning board of a school district hold 
a public hearing to consider the level of employee. and parental support far a petition 
within thirty days of receiving a petition. Within sixty days of receiving a petition, 
aubjec:t to one thirty-day continuance by agreement of the parties, the goverrring 
board of a school district shall either grant or deny the petition according to thirteen 
conditions specified in subdivision (b) and the conditions stated in subdiviaion (h), 
generally referred to as the "elements of a school charter." 

Section 4 7 605, subdivision (g), authorizes the governing board of a school· district to 
request additional information from petitioners. 

Section 47605, subdivision G) (1), requires the governing body of a county office of 
education to select aqd convene a review panel at the request of any petitioner whose 
charter petition was denied by the school district governing board. 

Section 47605, subdivision G) (2), requires the review panel to make a determination 
regarding the actions of the school district governing board and either a,,,,"1'ee with the 
decision or resubmit the charter petition to the school district governing board for 
reconsideration. 

Section 47605, subdivision G) (3), requires the school district governing board to 
rehear the charter petition upon remand from the county office of education review 
committee. If the school district governing board once again denies the petition, the 
county office of education governing board must hold a public h.earing in the manner 
specified in subdivision (b) and either grant the charter or not. · 

. Section 47607, subdivision (a), authorizes the charter granting authority to revise and 
renew charters. Subdivision (b) authorizes the charter granting authority to revoke · 
charters far specified reasons .. 
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IL Commission on State l\llandates' Decision 

The Commi.Ssion on State Mandates, in the Statement of Decision adopted at the July 
21; 1994 hearing found that Education Code sections 47605 and 47607 as added by 
Chapter 781, Statutes of 1992 impose a new program or higher level of service 
within the meaning section 6, Article XIlI B of the California Constitution for school 
districts and county offices of education. · · . 

The Commission determined that .the following provisions of Education Code sections 
47605 and 47607 establish costs mandated by the state pursuant to Government Code 
section 17514, by requiring the governing boards Qf school districts which have 
received a charter school petition to: · 

.(i) Respond to requests for information from the public regarding the Charter 
Schools Act. · 

(2) Conduct a public hearirig to consider the level of'community support for the 
petition within thirty d!).yB of receiVmg a petition. 

' . 
(3) Re:view and evaluate the petition for its ·compliance with the conditions stated in 
the Charter Schools Act. 

(4) Grant or deny the petition. Within sixty days of receiving the petition, subject to 
one thirty-day continuance by agreement of the parties .. 

(5) · It the petition is denied by the school district and appealed by the petitioners to 
the county office of education, respond to the inquiiy oUhe panel convened by the 
county superintendent to review the action of the school district governing board. 

(6) Reconsider. the charter petition if so requested by the county office review . 
panel. " 

(J) Monitor the charter school performance to determine if it has achieved its goals 
and objectives, and upon cause, hear and decide upon a revocation of the charter. 

(8) Evaluate and decide upon requests for revision or renewal of charters approved 
by the district. 

The Commission determined that the following provisions of Bduca1ion Code 
Sections 47605 and 47607 establish costs mandated by the state pursuant to 
Government Code section 17514, by requiring the superintendent or governing 
board of county offices of education to: 

(9) At the request of petitioners whose petition has been denied by the school 
district, select and convene a review panel of three governing bo!ll"d members and 
three teachers from other school districts to determine if the school board governing 
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board acted properly in denying the petition, and if necessary, request the school 
district governing board to reconsider the charter petition. 

(10) At·. the request·of peti'tioners whoBe petition has peen de~ed again upon 
reconsideta.tieri by 1:11'e school' district,· conaucf a puoHC' hearing within. thirty days of 
receiVing' a petition to consider the 1e\ie[of community support for a oounfy office 
ofedu6ati6n charter school: · " · ' · · 

(11) Review and evaluate the petition for its compliance with the conditions stated 
rn the Charter School.B Act; 

(12) Grant or deny the petition within sixty days of receiving the petition, subject 
t6 one thirty-day contlnuance by agreement of the parties. 

' ' ... 

(13) Monitor the charter school performance to determine if it has achieved its 
goa.l.B and obj~ctives, and upon cause, hear and decide upo·n a revocation of the 
charter. 

(14) Evaluate and decide upon requests for revi.Sion or renewal of charters 
approved by the county. · · · 

The Comrri.ission determined that the following provisions of Education Code 
Sections 47605 and 47607 establish costs manda.t.ed by j:he state pursuant to . 

. Government Code section 1751_4, bfrequiling other sc!Jfo~l dislrlct1do:. . 

(15) Provide district personnel to participate in the review'pancl convened by the 
county superintendent of schools.· ·· ., 

The doml'nission deterniineil that Bducatlon°t!ode secti.oris 47605 and 47607 did not 
establish t:o~ts mandated by the 'S'mte pursuanf to "Cioverninent Code section 17514, for 
·gaverniilg boards ofschooi districts and county offices of education to: · 

• ' • ' I • ' . 

(-16) . Plan and prepare procedt,m;s for· implt:ment:atioFh of-the· Charter Schools Act. 
• •! ·, ":(; 

(17) Di.si:eminate information .. regarding chart~·~chGJols to ,staff, students, parents, 
and the community. 

Ill. Eligible Claimants 

Aray u school district"' aB d~fined in Gov~ment Code section· 175.19 I except for 
·. ,•-:cqmmunicy:folleges., which incurs iimr:eB.lled.-costs as a result of this mandate is 

eligible to claim reimbursement.. . · · . 
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IV. Period of Reimbursement 

Section 17557 of the Government Code states that a test claim must be submitted on 
or before Decrmber 31 "following a given fiscal year to.establiah eligibility for that 
fu:cal.y~ .... The ~st claim for tbi!l-mandate WB.Ilreceived by the Commission on 
December 1, ·1993, therefore an riiandRted costs µicurred on or after the operative 
date of January 1, 1993, for implementation of Edu~ation Code .sectiqns 47605 and 
47607 as added by Chap~ 781, Statutes 1992 are reimbursable. . 

Actual costs for one fiscal year should be included in each . .claim·. Estimated costs far 
the subsequent year may be included on the same.claim, if applicable. Pursuant to 
Section 17561 (d) (3} of the Government Code, all clB.ims for reimbursement of 
initial years costs shall be su\:mtltted within i2D days of notification by the S~ 
Controller of the enactment of ttie cliiims bill. 

If the.to'tal.costs for.a given fiscal'year do not exceed $'200, no reimbursement shall 
be allowed, except as otherw1se allov.;~d by Government Code section 17564. 

V. Reimbursable Costs 

A. Scope of the Mandate 

1. For school districts which have received an original charter school petition and 
county offices of education which have received a petition su~seguent to its 
de~· ~~n .reconsicjeration by the school district, to: respc:ind to ;requests ·for 
mfarmation from the public; conduct a public hearing to consider the level of 
community suppm;t Jor;,the p~tition; review and: evaluate the petition for .its 
compliance with the.conditions stated in the C:harter .. Schqols Act; grant or deny 
the petition within sixty days of receiving the petition, subject to one thirty-day 
continuance by agreement of the parties; monitor. the charter school performance 

""1:0 ·detemrine if it:has achiev~d it,<; _goals and objectives; upon cause, hear and 
decide upon El revocation of the·cl1arter; and evaluate and deciqe upon.requests 

' for revision or renewai o(charters.. ' 

2. For' eoiintY offices· ef.educati:on whlch have received al'i appeal ofa charter 
school denied by a school district to: select and convene a review panel of three 
governing'b0ard members and three teachers from other school districts to 
determine if the school board governing board acted properly 'ili denying the 
petition, and if necessary, request the school district governing board to 
reconsider the charter petition. · 

3. For ·schoo1 districts. which have denied an oric,c'infil charter school petition, tci: 
respmnd · tb the inquiry of the pa'nelteView bbii.vened by the coun'fy iiuperi.n1endent 
and reconsider the charter petition ii so requested. 

4. For other school districts to provide personnel to take part in the review panel 
convened by the county superintendent of school&. 
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· B. Reimbursable Activities 

For each eligible school district and county office of education, the direct and 
indireet costs of labor,· supplies and services incurred for the following mandate 
components are reimbursable: 

1. Responding to information requests 

Providing information, upon request, to the community regarding the Charter 
Schools Act of 1992 and governing board's charter policy and procedures. 

2. Evaluating Petitions 

Administrative review 8.nd evaluation of qualified charter petitions for 
compliance with criteria for the granting of charters. 

3. Public hearings 

Administrative preparation for the conducting of public hearings needed to 
reach a determination for adoption, reconsideration, renewal, revision, 
revocation, or appeal of a petitio~. 

4. Monitoring the charter 

Subsequent admini&1Ia.tive review, analysis, and reporting on the charter 
school's performance for purposes of charter reconsideration, renewal, 
revision, evaluation, or revocation by the governing body . 

5. Petition appeal.B • 

Staffing and convening the county office review panel, conducting the analysi.B 
of the school district decision process, responding to the r6View panel 
inqumes and requests, and reporting to the involved parties. 

VI. Claim Preparation 

Each claim for reimbursement pursuant to this mandate must be timely filed and set 
forth a listing of each item for which reimbursement is claimed under this mandate, 

A. Reporting by Components 

Claimed costs must be allocated a,ccording to the five components of 
reimbursable activity described in Section V. B. · · 

B. Supporting Documentation. 

Claimed costs should be supported by the following information: 

~m1~?J:;,;~;,,'~.: ·:··,,;;:':·;'?'/· .. ~.:.Employee Salaries and Benefits. 

Identify the employee(s) and their job classification, describe .the mandated 
functions performed, and specify the actual number of hours devoted to each 
function, the productive hourly rate, and the related benefits. The average 
number of hours devoted to each function may be claimed if supported by a 
.d~_cumented time study. 
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2. Materials and Supplies 

Only the expenditures that can be identified as a direct cost of the mandate can 
be claimed. List cost of materials which have been consumed or e'cpended 
specifically for the purpose of this mandate. 

3. ~ontract Services 

Give the name(s) of the contractors(s) who performed the service(s). 
Describe the activities performed by each named contractor, and give the 
number of actual hours spent on the activities; Show the inclusive dates. when 
services were performed and itemize all costs for those services. 

4. Allowable Overhead Costs 

a. School districts must use the J-380 (or subsequent replacement) non-restrictive 
indirect cost rate provisionally approved by the California Department of 
Education. 

b. County offices of education must use the J-580 (or subsequent replacement) 
non-restrictive indirect cost rate provisionally approved by the Sate 

. Department of Education. ·· 

Vil. Supporting Data 

-·· 

For reporting purposes, all costs claimed must be traceable to source documents 
. and/or worksheets ·that show evidence of the validity of such costs. Pursuant to 
Government Code section 17558.5, these documents must be kept on file by the 
agency submitting the claim for a period of no less than four years·aftei: the end of 
the calendar year in which the reimbursement claim is filed, and made available on 
the request of the State Controller. 

VIII. Offsetting Savings and Other Reimbursements 

Any offsetting savings the claimant experiences as a direct result of this statute must 
be deducted from the costs claimed. In addition, reimbursement for this mandate 
received from any source, e.g., service fees collected, federal funds, other state 
funds, etc., shall be identified and deducted from this claim. The Commission has 
not identified any specific offsetting savings from state or federal sources applicable 
to this mandate. 

IX. State Controller's Office Required Certification 

Ari authorized representative of the claimant will be required to provide a 
certification of claim, as specified in the State Controller's claiming instructions, for 
those. costs mandated by the state co~tained herein. 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

lN RE TEST CLAIM ON: 

Education Code Sections 47602, 47604, 47605, 
4 7605.5, 47607, 47613 (formerly 47613 .7), 
47613.5, and47614; Statutes 1998, Chapters 
34 and 673; California CoP.e of Regulations, 
Title 5, Sections 15410-15428; California 
Depariment of Education Memorandum dated 
April 28, 1999, 

Filed on June 29, 1999, 

By Los Angeies County Office of Education 
and San Diego Unified School District, 

. Claimants. 

No. 99-TC-03 

Chartei· Schools II 

STATEMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE SECTION 17500 
ET SEQ.; CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7 

(Adopted on November 21, 2002) 

STATEMENT OF DECISION 

The Commission on State ~dates (CommisSion) heard and decided this test claim dur:ing a 
regularly schedUled hearing on October 24, 2002.. Art Pa.lkowitz and Brian Bennett appeared .on 
behalf of claimant San Diego Unified School District. Gayle Windom appeared on behalf of 
claimant Los Angeles County Office of Education. Dan Troy, Heather CarlBon and Susan 
Geanacou appeared on behalf of the Department of Finance (DOF). At the hearing testimony 
was given, the test claim wa.9 E!Ubmitted, and the vote was taken. 

The law applicable to the Commission's dElterminati.on of a re~bursable state mandated · 
program is article XIIT B, section 6 of the California Constitution, Government Code section 
17500 et seq., and related case law. · 

The Commission approved the staff analysis for the test claim presented by a 5'-0 vote. 

BACKGROUND 

On August 24, .1999, claimants, Los Angeles County Office of Education and San Diego Unified 
School District, submitted a test claim alleging a reimbursable state mandate for county offices 
of education and school districts to provide supervisory oversight and reporting services to 
charter schools, and various other activities related to the establishment and fiscal management 
of charter schools. 1 The claim arises from enactments or amendments to Ecl.ucation Code 
sections 4 7602, 4 7604, 47605, 47605.5, 47607, 47613 (formerly 47613.7), 47613.5, and 47614 
by Statutes 1998, chapters 34 .and 673, and ilie adoption of California Code ofRegulations, title 

>:'·.'·''fo./ti' 5, secticns 15410through1542.8. Claimants also aaserttbatCalifomiaDepartmentofEducation . . . 

e I The reimbursement period for this test ciaim begins no earlier than July l·, 1998. (Gov. Code, § 17557, subd, (o).) 
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(CDE) memorandurii dated April 28, 1999 constitutes an executive order resulting in a 
reimbursable state mandate. ' 

On May 26, 1994, the Commission heard and decided a related teat claim, Charter Schools, 
CSM-4437. 2 The Commission found that Statutes 1992, chapter 781, by enacting Education 
Code sections47605 and 47607, imposed a reimburaable state mandated program for school 
districts for new activities related to initial charter school petitions, and for monitoring and 
evaluating the performance bf charter schocrls pertaining to the revision or renewal of approyed · 
charters. The claimants indicate intent to request a pmmeters and guidelines amendment to 
incorporate any new activities from the Charter Schools II claim into the existing Charter 
Schools parameters and guidelliles. · · 

Claimants' Position 

Claimants allege reimbursable costs mandated by the state for test claim legislation requiring the 
following activities of school dia1ricts: · ' · 

Cl) provide notice and an opportunity to cure to charter schools prior to any 
proposed revocation of the charter, (2) allow chart6r schools' to use certain 
facilities free of charge, (3) respond to, prepnre for, and participate in court 
proceedings challenging a decision to deny a charter, (4) evaluate petitions for 
renewals of charter school petitions originally pted by the State Board of 
Education· and prepare for and conduct hearings :related to proposed. renewals of 
those charter petitions, (5) calculate, process, anc:I 84vance paY\P.onts of prqperty 
taxes to charter schools, and (6) provide administrative services to charter schools 
without full reimbursement 

Claimants allege similar activities are newly required of county offices of education, and also 
. that county offices of education are now required to evaluate certain charter school petitions and 

conduct some of the same activities found to be reimbursable for school districts· in the original 
Charter Schools test claim. 

Claimants conclude1:hat none oftbe Government Code section 17556. e;~ceptions to finding costs 
mandated by the state·apply to this teat claim.· Claimants specificalJy assert that there are no 
other fedfiral or state constitutional provisions, statutes or executive orders impacted, and that 
Statutes 199 8, chapters 34 and 643 appropriated no funds for the reimbursable activities alleged. 

State Agency Position· 

DOF's July 28, 2000 resporise to th~ test claim allegations states agreement in part with 
claimants on some of the identmed ll6Vi' activities, 'however it argues ~t: 

e Some of the clainied activities are discretionary or pei:miilsive; 

e Some of the claimed activities are not new; · 

o Fee authority is given for the dis1rict to charge the charter school for expenses of 
,,,~~,,,··: ;: supervisory oversight; or . 

~ Other offsetting savings are established as part of the test claim legislation. 

1 Chart!ill' Schools, CSM-4437, Statement of Decision adopted on July 2.1, 1994; Parameters and Guidelines adopted 
·October l R, 1994. 
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DOF agrees with claimants that Education Code sections 47605, rubdivision (k), 47605.5, and 
4 7607 include new activities or higher levels of service, 

COMMISSION FINDINGS 

A test claim statute. or executive order may impose a ;reimblirsable state l.llEIIldated pro gram if it 
orders or commands a local agency or school diBtrict to engage iri an activity or task.3 In 
addition, the required activity or task must be new; constituting a "new program," or it must 
create a ''higher level of serv1ce" over the previously required level of service; The courts have 
defined a "program" subject to artic)e XIIT B, section 6, of the California Constitution, as one 
that carries out the governmental function ofprovicling public services, or a law that imposes· 
unique requirements on local agencies or school districts to implement a state policy, but does 
not apply generally to all residents and entities in the state.4 To detmnine if the program is new 
or imposes a higher level of service, the analysiB must compare the test claim legislation with the 
legal requirements in effect immediately before the enactment of the test claim legislation. 
Finally, the newly required activity or increased level of service must impose costs mandated by 
the state. 5 

· . · 

Test Claim Executive Order8: Califomia Code of Regulatiom;: 

As part of the test claim filings, claimants allege, "The State Board of Education adopted title 5, 
California,Code of Regulations .section 15410-et seq: as omergency regulations to imp16Illeµt 
Education:Code section 47613.5." Claimants' .test claim Exhibit C is identified as including 
"Title 5 California Code o~Regulations §§ 15410-15428," however, the exhibit is a p#ntout 

A. from the.:oalifornia Department of Education's. ( CDE' s) website and ·does not provide any 
W indication of an operative date. The regulations are not in the current version of Barclays 

Official California Code of Regulatio1U1, and there are no historical notes indicating that any 
regulatiollii were ever filed or operative for those section num.bers.6 

As noted.;below, Education Code section 47613,5 was repealed by Statutes 1999, ob.apter 78, 
effective July 7, 1999. Claimants'' exhibit from the CDE website may be of proposed regulations 
that were never published or operative prior to the repeal of the ii:nplementing Education Code 
sectiop. Without evidence presented of the operative dates ofihe claimed regulations, the 
Commission finds -that the cla.iJ:n.,ed regulations are not properly included in this test claim. .ArJy 
further references to "test claim legislation" do not include California Code of Regulations, · 

·title 5, sections 15410 through 15428. 

'Long Beach Unijie.d School Di!lt. v. Staie of California (1990) 225 Cai.App.3d 155, 174, 

.. 
4 

Co1111ty afLos A11geles v. State af California (1987) 43 Cal..3d 46, 56; Lucia Mar Unified Schaal Di!lt. v. Ho11ig 
(1988) 44 Cnl.3d 830, 835. . . 
5 Gover=cnt Code ee.ction 17514. 

A. 6 
Barclays Ojjiciai California Cade of Regulatio11s is cCrti.ne.d by the Office of Administrative Law as the official 

• regulation publfoation of the State of CalifomiR for purposes of judicial notic·e:· (Gov. Code, § 11344.6 1111d Cal . 
Code Regs., tit. l; § .190,) · 

371 



Is1me 1; Tu the test claim. legislation subject to a!"ficle XIII B, section 6 of the 
California Constitution ?7 

In order for the test claim legislation to be subject to article XIII B, section 6 of the California 
Constitution, the legislation must constitute a ''program." In Countji of LoE Angeles i1. &ate of 
Califonua, the California Supreme Court defined the word ''program" within the meEllling of 
article XIII B, section 6 as one that carries out the governmental function of providing a service 
to the public, or laws which; to ilnplement a state policy, impose unique requirement.a on local 
governments and do not apply generally to all residents and entities in the state. n The court has 
held that only one of these findings is necessary.' . 

The Commission finds that the test claim legislation constittites a program within the meaning of 
article xm: B, section 6 of the California Constitution under both tests. First, it constitutes a . 
program that carries out the governmental function of providing a service to the public, to' the 
extent the test claim legislation re~es school districts and county offices of education to 
engage in supervisory, funding and reporting activities related to. charter schools. The courts 
have held that education is a peculiarly governmental function administered by local agencies as 
a senrice to the public. 10 

The test claim legislation also satisfies the second test that triggers article XIlI B, section 6, to 
the extent that the test claim legislation requires school districts and cioUJ;lty offices ~f education 

. to engage in charter school supervisory, funding and reporting activities solely applicable to 
public school administration. The test claim legislation imposes uliique requirements upon 
school districts· that do not apply generally to all residents and entities of the state. Accordingly, 
the Commission finds that supervisory, funding and reporting activities related to charter schools 
constitute a "program" and, thus, are subject to article :xm B, section 6 of the California 
Constitution. 

Issue 2: Does the test claim legislation impose a new program or higher level 
of service within an existing program upon school districts within the 
meaning of article XIlI B, section 6 of the California Constitution by 
requiring new or additional.activities related to charter school 
supervision and reporting? 

. The claimants contend that the test claim legislation imposes a neVii program or higher level of' 
service upon school districts by requiring specific new activities related.to charter school 
supervision and reporting. Under prior law, school districts were required to engage in activities 

, . 

1 Article XIII B, secrtion 6 of the California Constitution provides: "Whenever the LegialELture er any atE!te agency 
mandiltes a neiw program er higher level of seriiice on any local govemment, the state shall provide a aubvention of 
flmcl.s to reimburse euch local govemment for the coats of such program or increased level of service, except that the 
Legislature may, but need not, provide such subvention of funds for.the following mandates: · . 
(a) LE1gislative mmdates requeeti:d by the local agency. affected; (b) LegiBlation defuiing a DBW~ or changing an · . 
existing definition ofa crime; or (c) Legislative l'D!llldat.es enacted prior to Jmumy l, 1975, or eJU1cutive orders or 

. regulations initially implementing legislation enEt.cted prior to January l, 1975." 
"•'.;,·'c•~Ll>I '• !.~ 1 _,· ~· 1,1-lfl:lii';).:/,':~.;"}·''.:l\.".:, '·: •. - ' ' •'' · 

~"!:·::'· ° Coun.~·; of Los Angeles, SiJpra, 43 C!ll.3tl at 56. . 

P Carmel TfalleyFil·eProtection.Dist. v. Staie of California (1987) 190 Clll.App.3d521, 537. 

10 Long Beach U1dfied School Dist., supra, 225 Cal;App.3 d Bf 172 state~ ,;al~ough n~i:rous private schools ~ids!:, 
education in our society is t:O!!Sitiered to be a peculiarly govommental :function ... admmiatered by local agencies to 
provide service to the public." 
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A related to initial charter scl;tool petitions, and for monitoring and evaluating the perfo:cmance of 
W charter schools pertaining to the revision or renewal of approved ~s.11 The test claim 

le_gislation makes changes to some of the requir6Dlenta as compared to prior law. The analyBis 
for :finding n new program or higher level of service must examine whethor the tost claim 

· legislation requires a school district to engage in activities, and whether au.ch activities constitute 
a new program or higher level of service wheD compared to prior law. · ·· 

Test Claim Statutes: 

Education. Code section 47602. 

Tb.is Education Code section, as added by Statutes 1992, chapter 781, and amonded by Statutes 
1993, cb..0.pter 589, Statutes 1996, chapter 849, Statutes 1998, chapter 34, and Statutes 1998, 
clia.pter 673 provides: 

(a)(l) In the 1998-99 school year, the maximum total number of charter schools 
authorized to operate in this state ab.all be 250. In the l999-2000 school year, Bild 
in each successive school :Year theniafi:er, an additional 100 charter schools are 
authorized to operate in this state each succosaive school year. For the purposes 
of implementing thiB section, the State Board of Education sh.all assign El number 
to each charter petition that it grants pursuant to subdivision 0) of Section 47605 
and to each charter noti~e it receives pursuant to eub~vision (i) EJ.Dd parEtgrElph (5) . 
of subdivision G) of Section 47605, baaed an the chronological order in which the 
notice is received.. The limits contained in this paragraph may riot be waived 
pursuant to Section 33'050 or any other provision of law. 

(2) By July 1, 2003, the Legislative Anal.ySt shall, purSUBllt to the criteria in 
Section 47616.5, report to the Legislature on the effectiveness of the charter 
school approach authorized under this part and recommend whether to ·expand or 
reduce the annual rate of growth of charter schools Rutharized plll'B1lElllt to this . 
section. 

(b) No charter shall be granted under this part that authorizes the conversion of 
Bll)' private school to a charter school. No charter school shall receive any public 
funds for a pupil if the pupil also attends a private school that charges the pupil's . 
family for tuition. The State Board of Education shall adopt regulations to 
implement this section. 

Claimants ·identify that Education Code section 47 602, subdivision (a), as amended by Statutes 
1998, chapter 673, "increases the number of charter schools that are alitb.orized to operate in the 
stElte." The statutory langw;ge is directed to the State Board .ofEducEtti.on and the stElte 

. Legislative Analyst's Office, and cleirna11ts do not specifically identify any new reimbursable 
activities or duties imposed upon local educational Rgencies by this amended Education Code 
section. Therefore, the Commission finds that Education Code section 47602 does not impose a 
new program or higher level of service upon school districts or county offices of education. 

e II St!i.tutes 1992, chapter 781, enacting Education Code sections 47605 end 47607. See previously approved test 
claim Charter &/wol11, CSM-4437. . 
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Education Code oeatiim 47604. 

This Education Code section, as addeid by Stf!,tutes 1998, chapter 34, provideis: 

(a) Chertor sohools IJ;UIY efoct to operate as, or be operated by, a nonprofit public 
benefit corporation, fo!!Jled and organized pursuant to the Nonprofit.Public 
Benefit Corporation Law (Part 2 (commencing With Section 5110) of Division 2 
of Title 1) of the Corporations Code). 

(b) The.governing board of a school district that grants a charter for the 
esta.blisb:inent of a cha.rter school formed and organized pursuant to tOiB section 
shall be entitled to a single representative on the board of ctirectors of the 
nonprofit public benefit corporation. 

(c) It is the intent of the Legislature that !ID authority that grants a charter to a . 
charter school to be operated by, or as, a nonprofit p'!iblic beneifit corporation shall 
not be liable for the debts or obligations of the charter school. 

· Claimants allege that,· despite the language of subdivis.ion ( c ), the· school district or c~unty office 
of education granting a charten:, · 

may be liable for the acts or obligations of the charter school due to the granting 
authority' B statutory oversight responsibilities or because the nonprofit 
corporation laws may shield the chB.rtor school, ·but not the granting authority, 
from liability. County offices of eclllcati.on and school districts must d6temrin.e· 

· the impact of section 47604 on self-provided or purchased insurance. Further, · 
county offices of education and school diatricta may iricur additional costs for 
such insurance as the result of the election of a charter school to O'PtmLte as or by a 
nonprofit public benefit corporation'. -

Claimants have not-offc:ired legal support for this oonl:ontion. Alternatively, DOF, in its 
response of July 28, 2000, argues: · 

Districts have a choice as to whether or not to buy more liability insurance. 
Furthe:i;, the law m.Eiki:is the districts !!Dd county offices better off than.before by 
specifying in Bta:t\lte that they should have no liability. Indeed, the district's need 
for such coverage would seem to decrease, as tliey are now responsible for fewer 
students. Tne Department of Education:' s legal opinion, [teat claim Attachment 1, 
dated June 12, 1997}, similarly concludes the cb.arterin.g agency has no .liability 
for charter school activities. 

The CDB' s June 11, 1997 legal opimon, Charter Schoo.l Liability and Accountability, provides · 
e'.h.1ensive statutory and case law ana1y8is on public sector imputed and vicarious' liability law, 
and concludes, "Given the purpose of the enabling 1-egislation, we believe the better view is that 
chartering entities are completely immune from liability picurred by charter schoolB. under 
existing law." Following this opinion, the Legislature en-acted Education C9de section 47604, 

,.; ... '\·subdivision (c), to confirm that chartering flD.tities, including school districts and county offices 
' ' • J • of education, are not to be liable for the debts or obligatiol1B of a charter school, when operated 

as, or by, a non-pr_ofit. . · 

In claimant San Diego Unified School District's Septenioeir 30, 2002 comments on the draft staff 
analysis, the ciaimant expresses agreement "with staff's recommendation regarding the purchase 

'374 



of insurance for charter schools establisheid as nonprofit public benefit corpora:ti.on[s]." Claimant 
then goes·on to argue that: 

H~wevei:, charter schoois not operatirig as a nonprofit corporation have been the 
. .sponsoring entity's re8ponaibility for acts or obliglrtions. 

DOF contends ilnder Education Code section 47604 "districts have a choice as to 
whether or not to ·buy more liability insurance.''. Given that school· disiricts shall 
purchase i.nBurance in accordance with Education Code section 35208 (a) 12 th.ore is 
no reasonable alti;:mati.ve for the sponsoring district of a charter but to purchase 
insurance for charter schools that are not a nonprofit public benefit corporation. 

Education Code section 47604 for the first time determined the responsibility of 
sponsoring districts with charter schools not operating as nollJlrofit corporations. 
Therefore, in accordance with Education Code section 35208 (a) purchasing 
insurance for the charter school is mandatory as it would be for other school sites. 

It is unclear about how this new argument connects with the test claim legislation. First, 
Education Code section 352Q8, subdivision (a), which requires school districts to carry liability 

· insurance, was not pled as part of the test claim allegations. Secolid, even iftb.e section was 
properly pled and before the Commission now, it does not fall within the jurisdiction of the 
Commission under article JQil B, section 6, subdivision (c) oftbe California Constitution, 
became Education Code section 35208 was enacted prior to 1975. 13 Claimant raises anew 
argument for reimbursement of a chartering entity's costs of purchasing liability insurance to 

A cover 11 charter school not run as a non-profit. The Commission finds no connection from the 
1Jlll'test claim legislation pled, namely Education Code section 47604, to this newly asserted 

expense: Education Cade section 47604, as cited in its entirety above, simply allows a charter 
school to operate as a non-profit. It has nothing to do with purchasing liability insurance, or for 
determining "the respanliibility of sponsoring districts with charter schools not operating as 
nonprofit corporations." [Emphasis added,] 

The Commission finds that Education Code' seqtion 47604 does not require any new activities on 
the part of school districts or county offices of education. AB discussed in Long Beac:h, 
"mandates" is to be understood "in the ordinary sense of 'orders'. or 'commands. "' 14 The state, 
by permitting charter schools to operate as a nonprofit public benefit corporation, in no way is 
ordering school districts to purchase additional insurance, therefore the statute does not impose a 
new pro gram or higher level of service upon school districts or county offices. of education for 
the alleged costs and activities. 

.·., : •',:. 

12 Claimant's footnote contains oomplEite text of the cited code section. e ti Formr:r Education Code ofl9S9, aectian 1017 was renumberE1d by Statutes 197 6, ohapter 1010 as section 35208. 

. 
14 Long Beach Unified School Dist. v. State of California, sup1·a, 225 Cal.App.3d at 174. · 

375 



Education Code section 47605. 

This Education Code section, as added by.Statutes 1992, chapter 781, and B.Dlflilded by Statutes. 
1993, chapter 589, Statutes 1996, chapter 786, Statutes 1998, chapters 34 fllld 673;13 provides the 
standards and instructions for filing and reviewing a petition to establish a chatter school. Tb.is 
code section, as added by Statutes 1992, chapter 781, was the subject of the prior test claim, 
Charter Schools, and was found to impose a reimbursable state D.1fllldate for school districts for 
new activities related to processing initial charter school petitions .. Claim.ants allege new · 
reimbursable state mandates are imposed by amended subdivision G) and new subdivision (le). 
Each subdivision will be analyzed individually below. Amended subdivision G)(I) provides: 

G)( I) If the governing board of a school district denies a petition, the petitioner 
may elect to submit the petition for the establishment of a charter school to either 
the cow;ity board of education or directly to the State Board of Education. The 
county board of education or the Btate Board of Education, as the case may be, 
shall review the petition pursuant to subdivision (b). Ifthe petitioner elects to 
submit a petition for establishment of a charter school to the county board of 
education fllld the county board of education denies the petition, the petii:ion6I' 
may file a petition for establishment of a charter school with the State Board of 
Education. 

Claimants allege "subdivision G) now allows a· Charter peiitionet to submit a charter petition 
directly 'With the county board of education ... whenever a school district denies a charter 
petition." By replacing subdivision G), the Legislature eliminated the previously approved 
mandate activities for county superintendents to convene a review panel to evaluate a denied 
charter petition and substituted a new review procedme. 

Claimants indicate intent to request a parameters B.Jfd guidelines amendment to incorporate any 
new activities into the exiBti.ng Charte1· Schools parameters and guidelines. The reimbursable 
activities of former subdivision G), as added by Statutes 1992, chapter 781, ehoul.d be eliminated 
from the Charter Schools parameters and guidelines, effective January 1, 1999, and replaced 
with the new requirements of subdivision G)(l). The Commission finds that Education Code 
section 4 7605, subdivision U)(l), as amended by Statutes 1998, chapter 673, imposes a new 
program or higher level of service upon co'l.ll'lty offices of education for the following activity: 

~ After the governing board of a school district denies a charter school petition and 
the charter school petitioner submits the petition to the county board of education, 
the county board of education shall review the petition pursuant to Education 
Code section 47605, subdivision (b). 

Claimants also allege that Statutes 1998, chapter 673 further amended 

subdivision (j) to allow a charter petitioner to file a judicial action challenging a 
school district's denial of the petition if the county board of education 6r the State 
BoE!Id of Education fails to act on a direct petition.within 120 days. Thus, school 
districts must reSpond tO, prepare for, and participate in a judicial proceeding, . 

is ThiE statute has beeu :furlb.cr amended by Statutes 1999, chapter 828, Statutes 2000, chapter 580, and Statutes 
2001, cbnpter 344, none of which are iru:luded or amended into the present teBt cl.a.im .allegations. Nor di? claimantE 
include the nmendmentE made by Statutes 1993, chnpter 51!9, or Btatu:tes 1996, chapter 7B6 in the teat claun 
allegations. 
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rather than a county board of ed.ucatiOIJ. review, if the charter petitioner challenges e . a decision by a school district to· deny a charter petition. 

Claimants refer to subdivision G)(3): 

If elth~ the county board of education or the State Board ofBducs,ti.on fails to act 
on a petition withln 120 days of receipt, the decision .of the governing board of the 
school '.district to deny a petition shall, thereafter, be subject to judicial review. 

DOF argues, ''No new.mandate is established as charters always had a right to file a judicial 
action. The Education Code is permissive; a.s long as an action is not prohibited, it is permitted." 
In addition, the Commission notes that response to judicial review ia not imposed by state action, 
but by the action of a member of the public filing a lawsuit. Subdivision (j)(3) merely sets a .time 
period after which the charter petitioner can d61Ilonstrate to ,a court that they have exhauated all 
statutory administrative remedies, ·Therefore, the Commission finds that Education Code section 
47605, subdivision G)(3), as amended by Statutes 1998, chapter 673, does not impose a new 
program. or higher level of service up.on school districts. 

FinaDy, claimants aDE:ge a reimbursable.state mandate ia imposed by Education Code section 
47605, subdivision (k)(3), in pertinent part: · · · 

A charter school that has been granted its cb.arrer by the State Board of Education 
and electB to seek renewal of its charter shall, prior to ei..'Pimtion of the charter, 
submit itB petition for renewal to the goveming board of the school district that 
initially denied thEl charter. . 

eDOF' s response "concur[ a] that the ~w im,poses new duties on the agency that previously denied 
a charter." The Commission agrees, and finds that Education Code section 47605, subdivision 
(lc)(3), as added by Statutes 1998, chapter 673, imposes a new program or higher level of service 
upo1:1:·school districts for the following activity:. · 

.r.:· Review charter school petitions for ren1;1wal, when submitted directly to the 
· governing board of the school district that initially denied the chmtf:lr, prior to 

·expiration of thEl charter grant1;1d by the State Board of Education. 

Education Code section 47605.5. 

This Education Code section, as added by Statutes 1998, chapter 34, provides: 

A p1;1ti.tion may be submitted directly to a county board of education in the same 
mannElr as set forth in Section 47605 for charter schools that will serve pupils for 
whom the county office of education would otherwise be responsible for 
providing direct education and related services. .Any denial of a petition shall be 
subject to the same process for any other county board of education denial of a 
charter school petition pursuant to thia part. 

Claimants allege that this code section imposes "new reR.uirements for responding to informBii.on 
requests, evaluating charter school petitions, conducting public hearings, monitoring charter 
school performance, and resp.ondfug''to"appeii.is of decisions '\Vi.th respect to charter school 

·petitions made directly to the county board of education." 

.A Prior law of Education Code section 47605, as added by Statutes 1992, chapter 781, only 
W permitted proponents of a charter school to apply to a county office of education for review when 
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the governing board •of a school distriat denied· a petition. New Educati!!ln Code -eection 47 605 .5 
eeta up a requirement for county boards of'eduoati.on to review submitted charter school petitiollB 
under the criteria of section 47605, if the propoaea charter school is d.eaigni:l4:to. '.'s6l'Ve pupils far 
whom the county office of education would otherwise be respoilBible for providing dfrect · · · 
education and related s6rvices." · ThiB requires county boards of education to iii.cm expiiinses for. 
activities previotisly found raimb1irsab1e·to sohooi diBtrictS under the Ch.ai'ter Schools 'parameters 
and guidelines. The Coi:llmission filid!i that Educatioli. Code section 47605.5, as added by· 
Statutes 19QS •.. ol+.E!ptflJ;" 34, imposes a new program or)rig:her level of service· upon county off;ices 
of educatioD; for .the following new activity; · 

~ Review charter school petitions submitted directly to the cowity board of 
educati0llj. iritlie sa.IIie mai!D.er as set forth in Education Code section 47605, for 
ch.mer solioolftliat Will serve pupils for whom the county office of'Cidllcation 
would otb.erWiBe be responsible for providing direct· education and related.· · 
serv':ices, · 

Education. Code section. 47607. 

This Educatio~ Code e6ctlo~,' as added by Statutes 19.92, chapte; 781,.and arrumded'by Statutes 
1998, chapter 34, provides, · · · 

· (a)(l) A c~r may be. gr~ted pureuant to Sectlol;lB'47605;47605:S, f!P.4 . .476.06 
for a period nottci exoeecf;(1ye.'years. A ch¢er grante_d py e. .. school district . · ' 
governing board, a count)! board of education or the State Boa.rd ofEcl,ucatioJ:l.. 

· may be granted one or more 8Ubsequent renewals by that fm.tity. Each reneWal 
shRll be fof e. period· of-five yem, Amateri.B.1 revision of the provisions of-a 
oh..attet pc;ititli.on mi:i.y be·-ma:ae only with the apprcrv'al·i:if'the .ari&brity that• gra.nt'ed . 
'the chatter. The authority .that gra1itetl'the cha.ft-er may in'Spect or observe any part 
. of the charter school at anytime. 

(2) Renewals and.ID.Blf:erial reviaiom of charters eha11 be governed bythe standards 
and criteria ID. Section47605. ,. 

(b) A chi:i.rtor may be revoked by the auth~rii:y that granted the
0

charler under this 
chapter if the authority finds that the charter school did any of the fcillowi:i:ig: 

p) Committed a material violation of any of the conditions, standards; or 
procedures set fo$. in the charter. 

' ' ..... . . 

· (2) Failed to m'flet or puraue'a.ny of the pupil .6ut.eomeeddentified in:the cb.art:e:r. 

(3) Failed to m,e¢i g~.eriiiiy ~~opteci accaunti;P,g:pfuit;;iple~, or engagl'.d ~ l'.i,~cal 
• ;'~; ' l" : ~' ' • . . . -

rru.smanagemen~~ .. , . . _ . . . . . ..... . 

(4) Violated any provision of law. 

(c) J?ri.or tl:o reyci'cati.o~tl!he authmi.ty fu,at·g:i;ante1Hh.e:.charter shall notify the 
cha.i:itet:Public school of any violatiG>n 'ONl:!is :section and give the school a 
reasonable.apr)6rtfu:iit);to .om_;e-the Violition, Unless the authority detemi.i:nes, in 
Virriting, that the .violation constitutes a severe and jmminent threat to the health or 
safety of the pupils.. - ... 

. l. .. 
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ThiB statute wa.s included in the original Charter Schools test claim filed on the enactment of 
Statutes 1992, chapter 781. The primary amendment by Statutes 1998, chapter 34 wa.s the 
addition of subdivision (c). 

Claimant!l allege that Education Code section 47607, as amended, requires the school .diS}:rict or 
county 'office of education granting a charter school petition to "provide notice to that charter 
school prior to any proposed chmter revocation . , . and also requ:Ires the charter granting 
authority to give the charter school a reasonable opportunity to cure" violations that do .not pose 
a threat to health and safety. DOF agrees ''that the cost of preparing a written notification is 
new." Claimants acknowledge that other activities required by Education Code section 4 7 607 
are already r,eimbursable through the original Charter Schools claims process. 

Under the provisions of Education Code section 47605, subclivision (b), school districts, and 
county offices of education required to review charter school petitions, "shall grant a charter for 
the operation of a school under this part if it is satisfied that the charter is consistent with sound 
educational practice." Under the statute, local educational agencies must cite facts and make 
specific written findings in order to reject a charter application; the rejection cannot be arbitrary. 
Thus, e.cceptance and approval of a complete charter petition is not' a discretioriary act on the part 
of school districts and county offices of education. 

Once a charter school petition is approved the chartering agency maintains some oversight. 
t¢sponsibilities. For example, Educa±ipn Code· section 47613 states,."a chartering agency may 
charge for the actual costs of supervisorial oversight of a charter.school." If in the course of that 
oversight, the school district or county office of education determines that the standards or 

A criteria of the approved charter are not bi:iing met, the chartering agency has a duty to revoke the 
• c')J.arter by following the mandatory proci:idure described in Education Code section 4 7 607, -

subdiviaion (c). Therefore, the Commission finds that Education Code section 47607, as 
amended by Statutes 1998, chapter 34, imposes a new program or higher level of service upon 
school districts and cm,mty offices of education for the following new activity: 

~ Prior to revocation of a charter, the authority that granted the charter shall notify 
the charter public school of any violation of thiB si:iction and give the school a 
reasonable opportunity to cure the violation, unless the authority determines, in 
\vriting, that the violation constitutes a severe and imminent threat to the health or 
safety of the pupils. 

Edtu.:ation Code 8ection 47613 ffonnerlv 47613. 7). 

VYhen the test claim was filed, the test claim statute was Education Code section 47613.7, as 
added by Statutes 1998., chapter 34. The section was renumbered Education Code section 47613 
by Statutes 1999, chapter 78, e:ffectiire July 7, 1999. No amendments were made to the statutory 
language. 

· (a) Except as set forth in subdivision (b), a chartering agency may charge for the 
actual costs of supenii.sorial oversight of a charter school not to exceed 1 percent 
of the revenue of the charter school. ·>.,,., .. -/~t~< ,,--),'i·!o/··, , __ . 

(b) A chartering agency may ~hnrge for the a~tual c~sts of supervisorial oversight 
of a cbru.1:er school not to exceed 3 percent of the revenue of the charter school if 
the charter school is able to obtain substantially rent free facilities from the 
chartering agency. 
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( c) A local agency that iB given the reaponaibility for superviBorial ovenright cif a 
chErler school, pursuant to paragraph (1) of subdivision (le) of Section 47605, may 
charge for the costs of supervisorial oversii:ht, and administrative costs necessary 
to secure charter school funding, not to exceed 3 percent of the revenue of'the 
ohmier school. A charter school that is charged for·costs under this subdivision 
shall not be charged pursuant to subdivision (a) or (b). 

( d) This section sh.all not prevent the charter school from separately purchasing 
administrative or other services from the chartering agency or any other source. 

( e) For the purposes of this section, a chartering agency means a school district, 
county department of education, or the State Board of Education, that granted the 
charter to the cb.artr;:r school. 

Claimants allege that although the code seCtion allows school districts to charge a. charter school 
for tb,e ac:tual costs of supervisorial oversight, the mmtimum charge of one percent (or three 
percent if the school district provides substantially rent~free facilities to the charter school) of 
charter school reivenue, is insufficient to pay for the oversight coats. 

DOF argues "that ifth.e Legislature had intended that chartering agencies' reqUirements should 
_ be more costly, they would not have imposed a limit on the reimbursements. On the contrary, 
we believe this limitation was in keeping with the intent of the _Charter. law that oversight be just. 
that and was intended to discourage micromana.gemeilt." -

The Commission notes that this statute alone d~es not impose a. new pro gram or higher level of 
service, but instead establishes a. fee system far which the chartering agency can impose a._ 
maid.mum charge of one or three percent of the charter school revenue far the actual costs of 
supervisorial overnight. Supervisorial overnight is a reimbursable activity in the original Cha7'ter 
Schools Parameters and Guideilines, as fallows: · 

4. Monitoring the charter 

Subsequent administrative review, analysis, and reporting on the charter school's 
performance for pllipOSes of charter reoonsideration, renewal, revision, 
evaluation, or revocation by the governing body. 

I.n comments on the draft staff anal:Ysis, claimant San Diego Unified School District states that 
they are "unable ta locate in the Parameters and Guidelines or in the Claiming Instructions the 
term 'Supervisorial oversight.'" The Commission agrees that this is not the exact language 
utilized, however, claimant-has not cited any other definition of"supervisorial oversight" in the 
Education Code indicating that the term. should not be read as comparable to the ''lvfonitaring the 
charter'' activity allowed far in Charter Schools Parameters and Guidelines. 

Cleimant argues that "the supervisorial oversight activities are a new program or higher level_ of 
service that is required to be performed by the spollBoring entity and ·must be a reimbursable [sic] 
for any amounts exceeding 1 % or'3%." Again, supervisorial oversight is not a new activity 
required by the law claimed in the present test claim allegations. Claimant cannot make a 
successful claim for !fllbvention for the costs of Su.pervisori.al oversight without first pleading and 
establishing that a new law or executive order imposed a new program.or higher level of service 
upon school districts or county offices of education. The law:s relating to supervisorial oversight 
ElB aii activil.y were pled in the original Charter Schools test claim based upon the enactment of 
Statutes 1992, ·chapter 781, and have already beeu found by the Commission to impose certain 
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reimbursable costs mandated by the state. The Commission finds that Education Code section 
4 7613 does not require any new activities, but ra.tb.er establishes a fee authority to be used by a 
school district or county office of education t'O offset any costs of charter school supervisorial 
oversight. rn 

The Commission finds that Education Code section 47613, as added by Statutes 1998, chELpter 
34, renumbered by Statutes 1999, chapter 78, does not impose a.new program or higher level of 
service upon school districts or county offices of EJducation. 

Education Cade section 47613.5 . 

. Education Cod~ section 47613.5, as added by Statutes 1998, chapter 34, Elffective 
January 1, 1999, and repealed by Statutes 1999, chapter 78, effective July 7, 1999, follows, in 
pertinent part: 

(a) Notwithstanding Sections 47612 and 47613, commencing with the 1999-2000 
school year and only upon adoption of!'.egulations pursuant to subdivision (b), ' 
charter school opera.ti.anal funding shall be equal to the total funding that would 
be available to a similar school district serving a similar pupil population, 
provided that a charter school sha.lJ. not be funded as a necessary small sciboo1 or a 
necessary small high school, nor rec6ive re:venue limit funding that 6X.c6eds the 
statewide average for a school district of a similar type. 

· · (b) The State Department of Education shall propose, a;n,d the State Board of 
l;lducation may adopt, regulations to implement subdivision (a) and, to the e:i,,1ent 

A poss~ble and consistent with federal law, provide for simple and, at the option of 
W • .. tb.e charter school, iocal or direct allocation of funding to charter schools. 

Claimants allege th.a± "Education Code section 47613.S required the State Department of 
Education to propose, and the State Board of Education to adopt, regulatioll!J that provide for 
these alternative m6th.ods of funding." The statutory language is directed exclusively to the CDE 
and the State Board of Education and does not impose any activities or duties upon school 
districts. · 

In addition, as discussed above, it appears that the proposed regulations were n6i'er published or 
operative prior to the repeal of this implementing Education Code section, effective July 9, 1999. 
Any potential activiti6s for local 6ducational agenci6s would have r6sulted from the 
·implementation of the regulations originally required by this statute, not from the statute alone. 
Therefore, the Commission finds that Education Code section 47613.S did not impose a new 

·program or higher lev6l of service upon school districts or county offices of edncation. 

Education. Cade section 47614. 

ThiB Education Code section was added by Statutes 1998, chapter 34, operative January 1, 1999. 

A school district in which a charter school operates shall permit a c):i.a.rter school · 
to use, at no char,ge, facilities not currently being used by the school district for 
instructional or administrative.purposes, _or that have not b6en historically.used for , 

··. ' ···· ~·· ,~r.o··~•'t:l 1 '~\·l~"·~i·""'~·~;~~ ... i.,!~~·'n'r•. ·, ·.· ·· ',. · 

-

IG Government Code section 17514 defines "com mandated by the state" as inoreased costs ·a district la "required to 
incur," therefore llD)' com that are recoverable through sources other than district tax revenues are oat reimburnable 
costs mandated by the lllll.te. 
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rental puxposes provided the charter school shall be resppnsible for reasonable 
maintenance of those facilities. · 

Education Code section 47614 was replaced by la.nguage from Initiativ~ Measure, Proposition 
39, semtion 6, effective November 8, 2000, as follows in part: 

The intont of the people in amending Section 47614 is that public school facilities 
should be shared fairly among all public school pupils, including those in charter 
schools. 

Bach school district shall make available, .to each charter school opera.ting in the 
sohool district, facilities sufficient for the.charter school to accommodate~ of 
the charter sohool's in-district studenta in oonditions reasonably equivalent to 
those iD which the students would be accommodated if they were a.ttending·other 
public schools of the district. Facilities provided shall be contiguous, :furnillhed, 
and equipped, and shall remain the property of the school district. The school 
district shall malce reasonable efforts to provide the charter.school with facilities 
near to where the charter school wishes to locate, and shall not move the i;:harter 
school unnecessarily. · 

The statutory language of Education Code section 47614, as added by Statutes 1998, chapter 34 
was replaced by vote of the people upon the approv!i.l of Proposition 39, and thus is no longer 
subject to article xrn B, section 6 of the Ca.Iifomia Constitution, which only requires irubvention 
when "the Legislature or any Bta.te agency ttlaD.da.teis a neiw program or higher level of service." 
Therefore, the Commission finds that any potential reimbursement period for Education Code 
section 47614 begins on January i, 1999, and concludes onNovember.8, 2000. 

Claime11ts allege that Education Code section 47614 imposes a reimbursable state mandate, 
including ''the fair rental value of the facility as determined by the school district governing 
board plus other direct and indirect costs associated with the charter school's use ·of the facility." 

DOF's.July 28, 2000 response to the test claim allegations concludes: 

The law specifically states that the district must provide facilities, only if they are 
excess facilities or are not already being rented. .AB such, there fa no loss of rllllt 
to the disirict, as the "fair rental value" of an unrented property is zero. However, 
there could be minor, one-time administrative costa in establishing a free use 
agreement with the cb..a.rter. Additionally, eiven if there were a-revenue loss, it 
would not appear to constitute II reimbursable new program nor higher lev'el Of 

service within the meaning of the mandate law. Finally, the law also provides 
offsetting savings, because the law requires that any facilities provided for use by 
the charter be maintained .by the charter, thus reilieving the chartering agency from 

·the costs of maintenance on the Ellll'plus facility. 

The Commission also disagrees with the claim for state subvention for any lost rental value of a 
facility utilized by a charter school. under tbi~ secti.~? as it CC)i;ttradicts_ the court's holding in 
Coun(01 of Sonr:ima v. Com.mission on. State Ji:fandatss. In County of So11oma, the court concluded 
that lost revenue is not reimbursable under a.rtiole XIII B, section 6 of the California 
Constitution. 11 

l1 County of Sonoma. v. Commission on State Mandates (2000) 84 Cal.Aflp.4th 1264, 12rr5. 
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ID County of Sonoma., the counties contended tbnt reduced allocation of tax revenues was a 
. A reimbursable cost under article XIlI B, section 6. The court disagreed. After analyzing Supreme 
W Court cases on mandates, reviewing Government Code section 17500 et seq. and other 

Constitutional provisions di:ffoi:entiatlng •icosts" from "lost revenue," the court came to the 
following conclusions: · 

. [I]t is the expenditure of tax ·revenues of local governments that is the appropriate 
focu8 of section 6 (County of Fremo v. State of California [citation omitted]) 
[stating that section 6 was "designed to protect the tax revenues oflocal 
gOV6IDments from state mandates that would require eh.'P6nditure of such . 
revenues. 'T0 

· • 

No state duty of subvE1Dtian is triggered where the local agency is not required to 
expend its proceeds of taxes. 11 

The obvious view of the Legislature is that reimb'ursE1ment-is intended to replace 
actual costs incurred; not as compensation for r6Venue that was never received.20 

The presence of these references to reimbursement for lost revenue in article XIII 
supports a conc1.usion that by using the ward "cast" in section 6 the voters meant 
the common meaning of cost as an expenditure or expense ac~y incurred.21 

Arii:l fimilly, the court held that "we cannot extend the provisions of section 6 ta include concepts 
suCh as lust revenue. ":i:i Accordingly, the Commission :finds that the claim for the last fair rental 
value is not aubject ta article XIlI B, section 6, because lmrt revenue, such as rental income, does 

a.not-constitute a cost . . . . . 

W As for associated "direct and indirect costs" of providing property to charter 'Schools, 
Statutes -j99 8, chapter 34 on}y required that school districts provide property if it was not being 
curiently used for :instructional or admiDistrative purposes, and, if it had not been historically 
rented. In .other :words, the stattite"anly required school districts to provide truly vacant, 
unutilized property. Tb.ere was no state requirE1ment to evict.current tenants, establish a lease 
agTeement, or prepare property for a charter school in Wl)' way. In return for use of the' 
unutilized property, charter schools "shall be responsible for reaaonable maintenance of those 
facilities," thus, providing a potential benefit to school districts, not.a cost. 

However, any potential offsetting savings does not preclude :finding that a new program or 
bigh6r level of service was imposed upon school districts for the administrative expenses 
resulting directly from the statutory requirement ta per!nit charter schools to utilize unused 
district facilities, such as "one-time administrative casts in establishing a free use agreement with. 
the charter," as proposed by DOF. 

18 Id, at 1283. 
1' Id. at 1284. · · 
20 Ibid. 

6 11 Id. at 1285. 

W 22 Ibid. 
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Thus, the Commission :finds that Education Codf:l sf:lction 47614, as added by Stil.tutes 1998, 
chapter 34, imposeis a new program or higher level of service upon school district;,g·from 

I January 1, 1999 to November 8, 2000, for the following new activity. 

., Permitting a charter school to use, at no charge, facilities not currently beiing used by the 
school district for instructional or administrative purposes, or that have not beien 
biatorically used for rental purposes provided the charter school shall be responsible for 
reasonable maintenance of those facilities. (Reimbursemeint for thiB activity is limited to 
aduUniatrative expenses resulting directly from the reqmremient to pemri.t charter schools 
to utilize unused district facilities. Rental value of the facility is specifically excluded as 

. a reimbUISable expense~) 

Test. Claim Executive Orders: California Department of Educati.on Memorandum: 

Implementation of New Charter School Funding fi1odel, dated ATJril 28. J 999. 

Claimants allege the mem.orand'um fa an executive order imposing a reimbursable state mandated 
program for the processing of payments. ofpropmi:y tax from school districts to ch.a.rt6I' schools. 
The April 28, 1999 document is a letter "intended to help charter schools make" deQisions on the · 
new funding modeil options described in Education Code section 47613.5. The mCll!J.orandum. 
discusses the plan for im.plementaticin of Education Code section 47613.5, however the code 
section was repealed on July 7, 1999, and thus the memorandum was no longer of use. 

Under Government Code section 17516, an "executive order'' may include "any order, plan, 
requirement, rule, or regulation issued by ... any agency, department, board, or commiasion of 
state government." For the period oftime the memorandum applied, it wiis .infoi:mationa.J, 
regarding the new charter school funding modeL howeiver, the CommisSion finds that the 
memorandum did not meet the definition of an executive order for school .districts and coUn.ty 
offices. of education, as it did not issue any cfuectives or require any activities on the pert of E!Uch 
local educational agencies. The Commission finds that the CDB memorandum dated 
April 28, 19.99, did not impose a new.program or higher level of service upon school districts or 
county offices of education·. 

Issue 3: Does the test claim legislation found to contain a new program or 
higher le-1•el of service also impose "coats mandated by the state" 
within the meaning of Government Code sections 17?14 and 17556? 

Reimbursement under.article XIII B, section 6 is required only if any new program or b.igher
level of service is al.Eio found to impose "costs 'mandated by the sta:te.." Govemment Code section 
17514 defines "costs mandated by the state" as any increased cost a local agency is required to 
incur as a reElUl.t of a statute that mandates a new program or higher level of service. 

DOF malces an argument against subvention for the part of the test clain). legi.slati.on, baaed upon 
the exception of Government Code section 17556, subdivision (e): that there are no coats 
mandated by the state if the statute or executive ortl6!' provides offsetting savings to local 
agencies or school districts which result in no riet costs to .the lpcaj. ag~.cii:is or school districts, 
or includes additional revonue that·wa.s apecifi.cal.)y intended to fund the costs oftb.e state 
mEmdate in EID amount sufficient to fund the cost of the state man.date. 

DOF contends that Statutes 1998, chapter 673, in amenclin.g Education Code section. 47605, 
subdivision. G), the Legislature eliminated a maridate that county offices of education "convene a 

384 



review panel to determine if a district acted properly in denying a petition. However, it also: a) 
adds a requirement that county offices revi6VI' petitions clirectly submitted to them; and b) allows 
charter schools to file judicial action against a district in the c!!Be of a denial if the entity fails. to 
act on a petition within 120 days." · · 

DOF argues, "There would seem to be considerable offsetting savings remtlting from the 
elimination of the earlier mandate. We believe these alternative activities to be comparable and 
therefore no reimbursable mandate exists." 

DOF' s analysis does not comport with the complete description of offsetting savings in the. 
exception to reimbursement described in Govemment·Code section 17556, subdivision (e). 
Because the prior requirements in Education Codi section 47605 were found to corurt:itute a 
reimbursable st~te mandated program as part of the original Charier Schools test claim, the 
elimination of part of the mandate and the substitution of other requirements does ncit provide 
offeetting savings which result in no net costs to the school district. Following the program 
evolution in a timeline: first, there is no program prior to the development of charter schools 
legislation; next, there is a new program in Statutes 1992, chapter 781, resulting in a 
niimbursable state mandate; :finally, part of the new program activities are eliminated and 
substituted \¥itb alternative activities by Statutes 1998, chapter 673. Birt, under DOF's 
argument, because the newest program is comparable, suddenly ''no reimbursable mandate 
exists." ··This-does not follow - if the.previoUB program activities were reimbursable, the 
substitut~ activities must be as well, unless another exception to subvention exists. 

In addition, the teat cl.aim legislation does not include additional revenue that was specifically 
AintendeCtto fund the entire cost oftb.e state mandate. Accordingly, the Commission finds that 
WGovernment Code section 17556, subdivision (e), does not applytO deny a finding of coats . 

mandated by the state for the activities identified as imposing a reimbursable state mandated 
program. 

The Commission finds none of the other exceptionB to.finding a reimbursable state mandate 
under Government Code section 17556 apply here. Accordingly, the Commission finds tb.B.t the 
activities identified in the conclusion, below, qualify for reimbursement because the activities · 
impose costs mandated by the state Viritb.in the meaning of Gavermmmt Code section 17514. 

CONCLUSION 

The Commission concludes that Education Code sections 47605, subdivision G)(l) and (k)(3), 
47605.5, 4 7607, and 47614 contain new programs or higher levels of senrice for school dietricts 
and/or county offices of education within the meaning of article XIII B, section 6 of the 
California Constitution, and impose costs mandated by the state pursuant ta Government Code 
section 17514, for the following specific new activities: 

School Districts: 

• Review charter school petitions far renewal, when rubmitted clirectly to the 
governing board of the sch<?ol district that initially denied the charter, prior to 
expiration of the charter granted by the State Board of Education. 
(Ed. Code,§ 47605, subd.(k)(3).) 23 

e 23 AB amended by Statutes 199B, ohapter 673, operative January 1, 1999. 
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c Prior to revocation of a· charter, the authority that granted the· charter shall notify 
the charter public school of any violation of this section and give the school a 
reasonable opportucity to cure the violation, unless the authority determines, in 
writing, that the violation constitir.tes a severe and imminent threat to the health or 
safety of the pupils. (Ed. Code, § 47607,)24 

c Permitting a charter' school to .use, at no charge, facilities not cummtly being used 
by the school district for instructional or adminiBi:re.tive purposes, or that have not 
been historically used for rental purposes, provided the· Charter school shall be 
responsible for reasonable maintenance of those facilitfos. (Reimbursement for 

·this activity is limited to administrative expenses re!ltll.ting directly from the 
requirement to permit charter schools to utilize unused district facilities. Rental 
value of the' facilify is specificli.lly excluded as a. reimbursable expenee.) 
(Ed. Code,§ 47614.):zs 

County Offices ofEducation: 

• Review charter school petitions submittod directly to the county board of 
educ11tion, pursuant to Education Code section 47605, subdivision (b), when the 

· governing board of a school cfutrict denies a charter school petition and the 
charter school petij:i.oner rubmitE the petition to the county board of education .. 
(Ed: Code, § 47605, subd.. G)(l).)26 · 

D Review charter school petitioDB submitted directly to the county board of 
education, in the same manner as set forth in Educa±i.on Code section 47605, for. · 
charter schools that will serve pupils for whom the county office of education 
would otherwise be responsible for providing direct education and related 
senii.ces. -(Ed. Code, § 47605.5.)27 . . 

c Prior to revocation of a charter, the authority that granted the charter shall notify 
the charter public school of any violation of this section and give the school a 
reasonable opportunity to cure the violation, unless the authority determines, in 
writing, that the violation constitutes a severe and imminent threat to the health or 
safety of the pupils. (Ed. Code,§ 47607.)21 

The Commission finds that Education Code section 4 7613:1.ll establiahes a fee authority that must 
be used by a school district or co~ty office c:if education to offset any claimed reimbursement 

24 A;. amended by Statutes 1998, c.b.apter 34, operative Je.nuery 1, 1999. 

:zs A;. added by 8tatu.tes 1998, che.pter 34, opentive Jauuary l, 1999. Mandate eliminated by voter awrovai of 
Proposition 39, wb.ioh replaced Bdncati.an Code section 47614, operative November 8, :2.000. 
26 A;. a.mended by Statutes 1998, c!:ia.pter 673, operative January 1, 1999. This mandate replaces.the previously 
approved mmdate in Charter Sahaols for a review process for denied charter petition&. (Ed. Code, § 47505, . 
subd, G), as added by Stan:. 1992, oh. 781; replaced by Ste.ts: 199B, ch. 573.) · 
27 A;, added b)' Statutes 1998, chapter 34, operative JBD.Ullf)1 l, 1999. 

2o A;. amended by Statutes 1998., chapter 34, operative JllllllB.ry l, 1.999 . 

. 19 A;, added by Statutes 1998, chapter 34, operative January 1, 1999, B.nd rBDJlIIlb~d'by Statutes 1999, chapter 78. 
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a for the costs of charter school aupervisorial OVeIEight under the> Charter Schools parameters and 
W guideilines. · . 

Thei Cominission finds that Education Code sections 47602, 47604, 47613, 47613.5, 47614 and 
ODE Memohmdum dated April 28, 1999, do not require any additional mandatory activities of 
school districts or county offices of education, and therefore do not impose a new.program or 

. higher level of service. 

. : ' ,_.; ·: ·;:;:.· .-··: ·: .;:. ·. :: .· ,: . '. 
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'. DECLARATION OF SERViCE BY MAll.. 

I, the undersigned, declare as follows: 

I am a resident of the County of Sacramento .and I am over the age of 18 years, and not a 
party to the within action. 1'4Y place of employment ill 980 Ninth S'\reet, Suite 300, 
Sacramento, California 95814. · 

November 22, 2002, I served the: 

Adopted Statement of Decision· 
Charter Sc:hool.s II, 99-TC-03 
Los Angeles County Office of E·ducation and 
San Diego Unified School District, Claimants 
Statutes 1998, Chapter 34, et al 

by placing a true copy thereof in an envelope addressed to: 

Mr. Arthur M. Palkowitz 
San Diego Unified School District 
4100 Norri:ia.1 Street, Room 3159 
San Diego, CA 92103-2682 

l\fis. Marlene Dunn 
Los Angeles Count}' Office of Education 
9300 Imperial Highway 
Downey, CA 90242 

State Agencies and Interested Parties (See attached mailing list); 

and by sealing and depositing said envelope in the United States mail at Sacramento, 
California, with postage thereon fully paid. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct, and that this declaration was executed on 

Novembm 22, 2002, "s""""""'°· C"1iforni• ( -L ' . 
. ;/J&Af; ! 4121~ 
\Ai.tCTORIA SOPJANO 
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BEFORETIIE e . COMN.ITSSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM ON: No. CSM 4437 

Education Code Section 4 7605, Sitbdivision 
(b), and former SubdivisionB G)(l); G)(2), and 
U)(3); Edu.cation Code Section 47607, 
Subdivisions (a) and (b); Statutes 1992, 
Chapter 781; 

Filed on December 1, 1993; 

By San Diego Unified School District; 

and 

Education Code Sections 47602, 47604, 47605, 
47605.5, 47607, 47613 (formerly47613.7), 
4_7613 .5, and 47614; Statutes 1998, Chapters 
34 and 673; California Code of Regulations, 
Title 5, Sections 15410-15428; California 
Department of Education Memorandum dated 
April 28, 1999; 

Filed on June 29, 1999; 

By Los Angeles County Office of Education 
and Sau Diego Unified School District, 
Claimants. 

Charter Schools 

and 

No. 99-TC-03 

Charter Schools ll 

ADOPTION OF PARAMETERS AND 
GUIDEL™ES PURSUANT TO -
GO'VERNMENT CODE SECTION.17557 
AND CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, SECTION 
1183.12 

------~-------___J (Adopted on December 2, 2003) 

CONSOLIDATED PARA.METERS AND GUIDELrnES 

On December 2, 2003, the Commission on State Mandates adopted the attached CoIIJ3olidat.ed 
Parameters and Guidelines. 

PAULA HIGASHI, Executive Director · Date 
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Adaptod: Dcaember 2, 2003 

CONSOLIDATION OF PARAMETERS AND GUIDELINES 

Education Code Section 47605, Subdivision (b), nnd 
former. Subdivisions 0)(1), (j)(2), and G)(3) 

Education Code Section 47607, Subdivisions (a)' and (b) 

Statutes 1992, Chapter 781 

Charter Schools (CSM 443 7) 

and 

Education Code Sections 47605, Subdivisions (j)(l) md (k)(3), 
47605.5, 47607, and 47614 

Statutes 1998, Chap,ters 34 and 673 

Charter Schools 11(99-TC-03) 

I. SUMMARY OF THE MANDATE 

Charter Schools 

On July 21, 1994, the Commission on State Mandates (Commission) adopted its Statement of 
Decision finding that Education Code sections 47605 and 47607, as added by Statutes 1992, 
chapter 781, ·require new activities related to initial charter school petitions and for monitoring 
and evaluating the performance of charter schools pertaining to the revision or renewal of 
approved charters, which constitute a new program or higher level of service for school dishicts 
and/or county offfoes of education within the meaning of article XIII B, section 6 of the 
California Constitution, and impose costs mandated by the state pursuant to Government Code 
section 17514. Specifically, the Commission approved the Charter Schools test claim for the 
increased costs of pelfomring the following activities: 

School Districts 

• Respond to requests from the public for information on the charter school program. 
(Ed. Code, § 47605.) 

n Conduc:t a public bearing within thirty days of receipt of a petition to detemrine 
community support for the petition. (Ed. Code, § 47605, subd.. (b).) 

o · Grant or deny the petition within sixty days of receipt, subject to a th.irt)1-day ex.tension 
upon agreement of the parties. (Ed. Code, § 47605, subd.. (b).) 

• Provide persons to take part in a review panel to review the decision of the governing 
board of the school district and, if neoessary, request the governing boll.f~. of 1:i:t.e. -~,~Jg?..~1~~':.~''·'' ;•.•: : 

district to reconsider the charter request. (Former Ed. Code,§ 47605, subd. G).) ·. 

· 1 Effective January 1, 1999, this activity was replaced Viritb the new requirements of Education 
Code section 47605, subdivision G)(l), a:s amended by Statutes 1998, chapter 673. 

Charter Schools (CSM 4437) &. Charter Schools n (99-TC-03) 
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e Respond to any request of the review panel selected and convened by the county 
superintendent of schools pursuant to an appeal of any petition denied by the school 
district. (Fonner Ed. Code, § 47605, subd. U).)2 

• Monitor the performance of charter schools for which they have granted charters to 
determine if they have achieved their goals and objectives. (Ed Code, § 47607 .) , 

• Eval~ate and decide upon requests f~r revision or extension of approved charters. 
(Ed. Code, § 47607.) 

County Boards of Education 

o Select and convene a reyiew panel to review the decision of the governing board of the . 
school district and, if necessary, request the governing board of the school district to 
reconsider the charter request (Former Ed. Code, § 47605, subds. U)(l) and U)(2).)3 

• Hear a petition following a denial on reconsideration by the governing board of a school 
district (Former Ed. Code, § 47605, subd. G)(3).)' 

c Conduct a public hearing within thirty days of receipt of a petition to determine 
community support for the petition. (Former Ed. Code, § 47605, subd. U)(3).)5 

• Grant or deny the petition within s:b..1y days of receipt, subject to a thirty-day eh.'tension 
upon agreement of the parties. '(Fonner Ed. Code, § 47605, subd. U)(3).)6 

0 .J.'0:onitor the performance of charter schools for which they have granted charters to 
·determine iftb.ey have achieved their goals and objectives. (Ed. Code, § 47607.) 

• Evaluate and decide upon requests for revision or eA.'i:ension of approved _charters. 
'(Ed. Code, § 47607.) · 

The C6~asion determin~d that the following provisfons of Education Code sections 47605 
and 47607 did :not impose a new program or higher level of service within the meaning of article 
XIII B, section 6 of the California Constitution and Government Code section 17 514, for school 
districts· and county boards of education to: 

• Plan and prepare procedures for implementation of the Charter Schools Act of 1992. 

i Effective January I, 1999, this activity was replaced with the new requirements of Education 
Code section 47605, subdivision (j)(l), as amended by Statutes 1998, chapter 673. · 

i Effective January 1, 1999, this activity was replaced with the new requirements of Education 
Code section 47605, subdivision (j)(l), as amended by Statutes 1998, chapter 673. 
4 Effective January 1, 1999, this activity was replaced with the new requirements.ofEducation 
Code section 47605, subdivision G)(l), as amended by Statutes 1998, chapter 673. 

. ·, · ..• ·.":'.~f;,:r,·"·~:,;,;: 

s Effective'J anUEIJ."); ·1, 199 9, this activity was replaced with the new requirements of Educati~n 
Code section 47605, irubdivision (j)(l), as amended by Statutes 1998, chapter 673. 

"Effective January 1, 1999, this activity was replaced with the new requirements of Education 
Code section 47605, subdivision (j)(l), as amended by Statutes 1998, chapter 673. 
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" Disseminate information regarding charter schools to staff, students, parents, and the 
community. 

Charter Schools II 

On November 21, 2002, the Commission adopted its Statement ofDecision :finding that 
Education Code sections 47605, subdivisions G)(l) and (k)(3), 47605.5, 47607, and 47614 
require new activities, as specified below, which constitute new programs or higher levels of 
service for school districtB and/or county offices of education within the meaning of article 
XIII B, section 6 of the California Constitution, and impose costs mandated by the state pursuant 
to Government Code section 17514: 

School Districts 

., Review charter school petitions for renewal, when submitted directly to the governing 
board of the school district th.at initially denied the charter, prior to e'qiiration of the 

_ charter granted by the State Board ofEducation. (Eel.. Code,§ 47605, subd. (lc)(3).) 

D Prier to revocation of a charter, the authority that granted the charter shall notify the 
charter public school of any violation of this section and give the school a reasonable 
opportunity to cure the violation, unless the authority determines, in writing, that the 
violation constitutes a severe and imminent threat to the health or safety of the pupils. 
(Ed. Code, § 47607, subd. (c).) · · 

. -
e Permit a charter school to use, at no charge, facilities not CUITently being used by the 

school district for instructional or e.dmiiiistre.tive purposes, or that have not been 
historically used for rental purposes, provided the charter school shall 'be responsible for 
reasonable maintenance of those facilities. (Reimbursement for this activity is limited to 
administrative expenses resulting directly from the requirement to permit charter schools 
to utilize unused district facilities. Rental value oftb.e facility is specifically excluded as 
a reimbilrsable expense.) (Ed; Code, § 47614.) 

County Offices ofEduca~on 

~ Review charter school petitions submitted directly to the county board of education, 
pursuant to Education Code section 47605, subdivision (b), when the govemmgboard of 
a school district denies a cha.rte~ school petition and the charter school petitioner submits 
the petition to the county board of education. (Ed. Code, § 47605, subd.. (j)(l).) 

e Review charter school petitions ~bmittea directly tO the county board. of education, in · 
the same manner as set forth in Education Code .section 4 7 605, for charter schools that 
will senre pupils for whom the county office of education would otherwise be responsible 
for providing direct education and related services. (Ed. Code, § 4.7605 .5 .) 

• Prior to revocation of a charter, the authority that granted the charter shall notify the 
charter public school of any violation of this section and give the school a reasonable . 
opportunity to cure the viola.fain, Unless the authority determines, in writing, that tr:e .. ::' ~:{'f/' ~' 
violation constitutes a severe and imminent threat .to the health or safety of the pupils. 
(Ed. Code,§ 47607, subd, (c).) 
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The Commission also ·found that Education Code section 47613 establishes a fee authority that 
must be used by a school district or county ciffice of education to offBet any claimed . 
reimbursement for the costs of charter school supeTvisorial ov.ersight under the Charter Schools 
P arameteIE and Guidelines. 

In addition, the Commission found that Education Code sections 47602, 47604, 47613, 47613.5, 
47614 and California Department of Education Memorandum dated April 28, 1999, do not 
require any additional mandatory activities of school districts or county offices of education, and 
therefore, do not impose a ne~ program or higher level of service. 

II. ELIGIBLE CLAIMANTS 

Any "school .district," as defined in Government Code section 17519, except for communitjr 
colleges, which incurs increased costs as a result of this mandate, is eligible to Claim · · 
reimbursement. Charter. schools are not eligible Claimants. 

ill. PERIOD OF REIMBURSEMENT 

Government Code section 17557 states that a test claim must be submitted on or before June 30 
following a given fiscal year to establish eligibility for that :fiscal year. Although the Charter 
Schools II test claim was filed on August 24, 1999, which establishes a reimbursement period 
beginning July 1, 1998, the test claim legislation was not operative until January 1, 1999. 
Therefore, this consolidated set of para.meters and.guidelines .is operative for costs inctlrred from 
January 1, 1999, and beyond. 

" 

Educati.on Code section 47614, as added by Stcttutes 1998, chapter 34, was replaced by voter 
approv~ of Proposition 39, which was operative November 8, 2000. Therefore, costs incurred 
for compliance with Education Code section 47614 is only reimbursable for the period 
·January), 1999, through November 7, 2000. · · 

Costs for Charter Schools (CSM 4437) that have been claimed for fiscal years 1998-1999, 
1999-2000, 2000-2001, 2001-2002, and 2002-2003 as of the effective date of these parameters 
and guidelines pursuant to the State Controller's claiming instructions for Program 140 may not 
be claimed and are not reimbursable under these para.meters and guidelines. · 

Actual costs for one fiscal year should be included in each claim. Estimated costs for the · 
subsequent year may be included on the same claim, if applicable. Pursuant to Government 
Code section 17561,,subdivision (d)(l), all claims for reimbursement of initial years' costs shall 
be submitted within 120 days of the issuance of the State Controller's claiming instructions. 

If total costs for a given year do not exceed $1,000, no reimbursement shall be allowed, except as 
otherwise allowed by Government Code section 17564. 

IV. REIMBURSABLE ACTIVITIES 

To be eligible for mandated cost reimbursement for any fiscal year, only .actual costs may be 
claimed. Actual costs are those costs actually incurred to implement the mandated activities. 
Actual costs must be traceable and supported by source documents that show the validity ·of such 
costs, when they were:incun·ed., and their relationship to the reimbursable activities. A source· · · · ·: ;.· ·. 
document is a document created at or·near the same time the actual cost was incurred for the 
evimt or activity in q~estion. Source documents may include, but a.re not limited to, employee 
time records or ti.me logs, sign-in sheets, invoices, and receipts. · 

Cllar1a1· &Jroo/J (CSM 4437) ~ C/1a11ar Sd1ool& ll(99-TC-il3) 
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Evidence corroborating the source documents may include, butis not limited to, worksheets, cost 
allocation reports (system generated), purchase orders, contracts, agendas, and declarations. 
Declarations mmrt include a certi:fication or declaration stating, ''I certify (or declare)· under 
penalty of perjury under the laws ofthe State of California that the foregoing is true and conect," 
!l.lld must further comply with the requirements of Code of Civil Procedure section 2015 .5. 
Evidence corroborating the source documents may include data relevant to the rei.mbUI'aable 
activities otherwise in compliance with local, state, and federal government requirements. 
However, corroborating documents cannot be substituted for source documents. 

The claimant is only allowed to claim and be reimbursed for increased coats for reimbursable 
activities identified below. Increased cost is limited to the cost of an activity that the claimEIIJ.1: is 
required to incur as a result of the rrumds.te. 

For each eligible claimant, the followmg activities are reimbursable: 

Charter Schools7 

A. School Districts 

1. R6apoliding to infonnation requests 

Provide information, upon request, to the community regarding the Charter Schools Act 
·Of 1992 and governing board's charter policy !llld proceduies. (Ed. Code,§ 47605.)0 

2. Evaluating petitions 

Review and evaluate qualified charter petitions for coritpliance with criteria for the 
granting of charterS. (Ed. Code, § 476.05.)1 

3. Public hearings 

Prepare for public hearings; to be done within thirty days of receiving the petition, to 
consider the level of community suppott for a charter school petition, and grant or deny 
the charter school petition within sixty days of receiving the petition, aubj'ect to one 
thirty-day continuance by agreement of the parties, pursuant to Education Code section 
47605. (Ed. Code, § 47605.) 10 . 

1 Effective Januaryl, 1999, many activities from the original Charter Schools Parameters and 
Guidelines were amended by Statutes 1998, chapters 34 and 673, and are reflected in the Cha~er ..... , .......... _ ..... . 

·· >l~"' • ... 1,• •:t{•• .1,;t~~· .• •' .rt.f;;J'.1.-,., ,-_,""!'_!' ,. •• ~rhl..,\1_, 
Schools ll activities.) ·· · ',,,. t\fi·•\'\"~1 M~•H.f;lliJl'i.;it;'.';;i,:•t::'''r:::'r~;.::c,, 

B As added by Statutes 1992, chapter 781. 

9 As added by Statutes 1992, chapter 781. 

. io As added by Statutes' 1992, chapter 78-1. 
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B. School Districts and County Offices ofBduce.tion 11 

1. Monitoring: Rooewal, Material Revision, and Revocation of the Cb.arter12 

a.. Review, .e.ne.Jyze, and report on the charter schoo.l 's performance for purposes .of 
charter reconsideration, renewal, revision, evaluation, or re.vocation by the governing 
body. (Ed. Code,§ 47607, subds. (a.) and (b).) 13 

b. Evaluate and decide upon material revisioDB, renewals, or revocations of charters. 
(Ed. Code,§ 47607, subds. (a) and (b).) 1 ~ · 

. Charter· Schools II 

A. School Districts 

e B. 

1. Review charter school petitions for renewe.J·the.t are submitted directly to the governing 
board of the school district that initially denied the charter. 15 Pursuant to Education Code 
section 47605, subdivision (k)(3), the petition must be submitted prior to expiration oftb.e 
charter granted by the State Board of Education. (Ed. Code, § 47605, subd.. (k.)(3).) 16 

2.. Notify the charter public school of any violation of Educe.ti on Code section 47607, 
subdi'vision (b), prior to revocation of a charter. PurBUBllt to Education Code section 
47607, subdivision (c), the school shall be given a. reasonable opportunity to cure the 
violation, unless the authority determines, in writing, that the violation constitutes a 
severe and imminent threat.to the health er safety of the pupils. (Ed. Code, § 47607, 

. _ subd. (o).) 11 · 

County Offices of Education 

1. Review charter school petitions submitted directly to the county board of education, 
pursuant to Education Code section 47605, subdivision (b): 

· a. vVhen the governing board of a school district denies a charter school petition and the 
charter school petitioner submits the petition to the county board of education. (Ed. 
Code, § 47605, subd. Q)(l).) 1u · 

11 See section VIL Offsetting Savings and Reimbursements. 
12 The fee authority established by Education Code section 47613 must be used by a school 
district or county office of education to offset any claimed reimbursement for the cost of these 
activities. · 

i; .Iv. added by Statutes 1992., chapter 781. 
14 As added by Statutes 1992, chapter 781. 
15 Each renewal iB for a.period of five years. 
16 As amended by Statutes 1998, chapter 673. 
11 As amended by Statutes 1998, chapter 34. 

in As amended by Statutes 1998, chapter 673. As amended by Statutes 1998, chapter 673. This 
replaces the previously approved activity in the original Charte1- Schools Parameters and 
Guidelines related to ''Petition Appeals." (Ed. Code, § 47605, subd.. G), e.s added by St.a.ts. 1992, 
ch. 781; replaced by Stats. 1998, ch. 673.) 
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b. For charter schools that will serve pupils for whom the county office of education 
would otherwise be responsible for providing direct education and related services. 
(Ed. Code, § 47605.5.)" 

2. Notify the charter public school of any violation of Education Code section 4 7607, 
subilivision (b), prior to revocation of a charter. Pursuant to Education Code section 
47607, subdivision (c), the schbo] shall be given a reasonable opportUmty to cure the 
violatioii, Unless the authority d.etermines,.in writing, that the violation constitutes a severe 
and imminent threat to the health or safety of the pupils. (Ed. Code, § 47607, subd. (c).)211 

V. CLAIM PREPARATION AND SUBMISSION 

Each of the following cost elements must be identified for each reimbursable activity identified in 
Section IV, Reimbursable Activities, of this document .. Each claimed reimbursable cost must be 
supported by source documentation as described in Section IV. Additionally, each 
reimbursement claim must be filed in a timely m!lllD.er. · 

A. Direct Cost Rep'orting 

Direct costs are those costs incurred specifically for the reimbursable activities:. Direct costs that 
are eligible for reimbursement are: · 

1. Salaries and Benefits 

Report each employee implementing the reimbursable activities by name, job 
classificatioii, and produci.ive hourly rate (total wages and related benefits divided by 
productive hours). Describe the specific reimbursable activities performed and the hours 
devoted to each reimbursable activity performed. 

2. lv.laterials and Supplies 

Report the cost of materials and supplies that have been consumed or e:i..1Jended for the 
purpose of the reimbursable activities. Purchases shall be claimed at the actual price 
after deducting discounts, rebates:, and allowances received by the claimant. Supplies 
that are withdrawn from inventory shall be chEII'ged on an appropriate and recognized 
method of costing, consistently applied. 

3. Contracted Services 

Report the name of the contractor and services performed to implement the reimbursable 
activities. Attach a copy of the contract to the claim If the contractor bills for time and 
materials, report the number of hours spent on the activities and all costs charged. If the 
contract is a fixed price, report the dates when services were performed and itemize all 
costs for those services. · · 

4. Fixed Assets and Equipment 
. . . 

Report the purchase pr.ice paid for fixed assets and equipment (including computers) 
necessary to implement the reimbursable activities. The purchase price includes ta:r..es, . 
delivery costs, and installation costs. If tbe fixed asset or equipment is also used for 

.19 As added by Statutes: ·1998, chapter 34. 

lo As amended by Statutes 1998, c~pter 34. 
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purposes other than thEl reimbursable activities, only the pro-rata portion of the purchase 
price used to implement the reimbursable activities can be claimed. · 

5. Travel 

Report the name of the employee traveling for the purpose of the reimbursable activities. 
Include the date of travel, destfuation point, the specific reimbursable activity requiring 
travel, and related travel expenses reimbursed to the employee in compliance with the 
ru1es of the local jurisdiction. Report employee travel time ·according to the rules of cost 
element A.l, Salaries and Benefits, for each applicable reimburs!J.ble activity. 

B. Indirect Cost Rates 

Indirect costs are costs that have been incurred for common or joint purposes. These costs 
. benefit more than one cost objective and cannot be readily identified with a particular final cost 

objective without effort disproportionate to the results achieved. After direct costs have been 
determined and assigned to other activities, as appropriate, indirect coE!ts are those remaining to 
be allocated to benefited cost objectives. A cost may not be allocated as an indirect cost if e.ny 
other cost incurred for the same purpose, in like circumstances, bas been claimed as a direct cost. 

Indirect costs include: (a) the indirect costs· originating in ea:ch department or agency of the 
governmental unit carrying out state mandated programs, and (b) the costs of central 
governmental senrices distributed through the· central .service cost allocation plan and not 
otherwise treated as direct costs. · 

School districts must use the J-380 (or subsequent replacement) non-restrictive indirect cost rate 
provisionally approved by the California Depar1ment of Education. 

County offices of education must use the J-580 (or subsequent replacement) non-restrictive 
indirect cost rate provisionally approved by the California Department of Education. 

VI. RJl:CORD RETENTION 

Pursuant to Government Code section 17558.5, subdivision (a}, a reimbursement claim for actual 
costs filed by a local agency or school district pmsuant to this chapter1 is subject to the initiation 
of an audit by ·the Controller no later than three years after the date that the actual reimbursement 
claim iS filed or last amended, whichever is later. However, if no funds are appropriated or no 
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the 
time for the Controller to initiate an audit shall commence to run from the date of initial payment 
of the claim. All documents used to support the reimbursable activities, as described in Section 
IV, must be retained during the period subject to audit. If an audit has been initiated by the 
Controller during the period subject to audit, the retention period is extended until the ultimate 
resolution of any audit findings. 

VII. OFFSETTING SAVINGS AND REIMBURSEMENTS 

Any offsetting savings the claimant experiences in the same program as a result of the same 
statutes or executive orders found to contain the mandate shall be deducted from the costs 
claimed. In addition, reimbursement for this mandate received from any source, including but 

21 This refers to Title 2, division 4, part 7, chapter 4 of the Government C~de. 
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not limited to, service fees colle'cted, federal funds, and other state funds, shall 0be identified and 
deducted from this claim. 

Education Code section 47613 establishes a fee authority that must be used by a school district or 
county office of education to offset any claimed reimbursement for the costs of charter school 
supervisorial oversight under the Charter Schools P!!l'Ell:11eters and Guidelines. This refers to 
activity B. 1. under Charter Schools in section IV. of these parameters and guidelines. . 

VIlI. STATE CONTROLLER'S CLAIMING INSTRUCTIONS 

Pursuant to Government Code section 17558, subdivision (b)~ the Controller shall issue claiming 
instructions for each mandate that requires state reimbursement not later than 60 days after 
receiving the adopted parameteirs and guidelines from the Commission, to11Bsist local agencies 
and school districts in claiming costs to be reimbursed. The claiming instructions shall be 
derived from the statute or executive order creating the mandate and the para.meters and 
guidelines adopted by the Commission. 

Pursuant to Government Code section 17561, subdivision (d)(l), isBWUlce of the claiming 
instructions shall constitute a notice of the right of the local agencies and school districts to file 
reimbursement claims, based upon parameters and guidelines adopted by the CollllD.ission. 

IX. REMEDIES BEFORE THE COMMISSION 

Upon request of a local agency or school district, the Com:inis.sion shall review the claiming 
instructions issued by the State Controller or any other authorized state agency for reimbursement 
of mandated costs pursuant to Government Code section 17571. If the Commission detflilllin.es 
that the claiming instructions do not conform to the parameters and guidelines, the Commission 
shall direct the Controller to modify the claiming instructions and the Controller shall modify the 
claimillg instructions to conform to the parameters and guidelines as directed by the Commission. 

In addition, requests may be made to amend parameters and guidelines pursuant to Government 
Code section 17557, subdivision (a), and California Code of Regulations, title 2, section 1183 .2. 

X. LEGAL AND FACTUAL BASIS FOR THE PARA.METERS AND GUIDELINES 

The Statement of Decision is legally binding on all parties and provides the iegal and factual 
basis for the parameters and guidelines. The support for the legal and factual findings is found in 
the administrative record for the test claim. The administrative record, including the Statement 
of Decision, is on file with the Commission. 
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2 

3 

4 

5 Claim of: 

BEFORE THE 
COMMISSION ON STATE MANDATES 

STATE'. OF CALIFORNIA 

) 
) 
) No; CSM-4437 
) Education code 

6 San Diego Unified 
School District, 

) Sections 47605 and 47607 
) Chapter 781, Statutes of 1992 
) 7 Claimant 
) 

8 ~~~~~~~~~~~~~) Charter Schools 

9 

10 DECISION 

ll 

EXHIBITE 

12 . The attached Proposed stat.ement of Decision of the Commission on 

13 st~te Mandates is hereby adopted by the Com:mission on State 

~4 Mandates as its decision in the above-entitled matter. 

15 

16· ,This Decision shall become effective on July 21, 1994. 

17 IT IS SO ORDERED July 21, 1994. · 

18 

19 
Director 

20 Commission on State Mandates 

21 

22 

23 O:\SODIFACESHET.9 

24 

25 

28 
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1 

2 

3 

4 

5· 
Claim of: 

BEFORE ~HE 
COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

No. CSM-4437 
Education Code 

San Diego Uni.fied 
6 school District, 

Cla.iniant · 

Sections 47605 and 47G07 
Ch~pter 781, Statutes of 1992 

Charter SChoplp 
7 

8 

9 

10 PROPOSED STATEMENT OF DECISION 

11 This claim was heard by the C0In1T1.ission on State Mandates 

(Co:mm.lssion) on May 26, 1994, in Sacramento; California, during a 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

.24 

25 

26 

27 

28 

' ' 
regularly scheduled hearing. 

Mr. Keith Petersen appeared on behal·f of the San Diego Unified 

school District, .Ms. Caroi Miller appeared on behalf of the 

Education Mandated Cost Network,· and Mr. James Apps· appeared on 

behalf of the· Department of Finance. Evidence both oral and 

documentary having beien· introduced, t_he matter submitted, and. vote 

taken, the ColllI!lissi.on finds: 

ISSUE 

Do the provisions of Education code sections 47605 and. 47607· of 

chapter 781, Statutes of 1992· (Chapter 781/92), require school 

districts to implement a new program or provide a higher level of 

service in an existing program, within the meaning of section 6, 

article XIIIB of the California Constitution and Government Code 

section 17514'? 
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2 

1 . BACKGROUND AND FINDINGS OF FACT 

2 

3 The test claim was filed with the Commission on December 1, 1993, 

·4 by the San Diego Unified School District. 

5 

6 The elements for filing a test claim, as specified in· section 1183 

7 of Title 2 _of the California Code of Regulations., were satisfied. 

8 
.~ ·- .. 

9 ·Chapter 781/92 added Education code section 476o':S as follows: 

10 

11 

12 

13 

14 

15 : 

16' ·~ '., 

17 

18 

19 

20 

21 

22 

23 

24 

25 

. -

' '(a) A· petition for the establishment of a ~arter school 
within any school district may be circulated by any one 
o:i:: .,more persons seeking to establish the charter .... school. 
After the petition has bee_n s'igned by not ·less than.:·•10 
percent of the teachers currently employed by the school 
dist;r;ict, or py not less that 50 percent of _•the ·teachers 
curremtly employed at on~ ·school of. the.· district; it may 
be subl!litted to the geverning board of the school 
district for review. 

L 

"(b) No later than 30 days after receiving a petition, in 
accordance with subdivision (a), the governing-·board of 
the school district shall hold a public hearing on the 
provi~ions of the charter, at which time the board· shall 
consider the level of employee and parental:os~pport for 
the petition. Following review of the petition·and·the 
public hearing, the governing board.shall either grant or 
de11y the .. charter within 60 days of - r.eceipt , ·of the 
petition, provided, however, that the da:te ·-may· be 
extended by an additional 30 days if both parties agree 
to .. t;he extens·ion, · A ·Scho.ol district -g'ove:r;::ning board may 
grant, a charter for the operation of a school under this 
part if it determines that the .Petition contains the 
number of signatures required by subdivision (a),. a 
statement of each of the conditions described in 
subdivision (d), and descriptions of all - of the 
following: 

-26 
- 27 

" ( 1) A description of the educational program of the 
school, desig~ed( among other things 1 to identify those 
whom the school is attempting· to educate, what it means 
to be an 'educated person' in the 21st century, . and how 
learning best occurs. The goals identified· in .. that 
program shall include the objective of enabling pupils to 
become self-motivated, competent, and lifelong learners. 

28 II 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

~ 
27 

28 

II 

II 

3 

11 (2) The measurable pupil outcomes identified for use by 
the charter school. 'Pupil outcomes,' for purposes of 
this part, means the extent to which all pupils of the 
school demonstrate that they have attained the skills· 
knowledge, and attitudes specified as goals in th~ 
school's educational.program. 

11 
( 3) The method by which pupil progress in meeting those 

pupil outcomes .is to be measured. 

11 (4) The governance structure of the school, including, 
but not limited to, the process to be fellowed by the 
school to ensure parental involvement. 

"(5) The qualifications to be met by individuals to be 
employed b~ the school. 

"(6) The procedures that the school will follow to ensure 
the health and safety of pupils and staff. These proce
dures shall include· the requirement that each employee of 
the schoo·1 furnish ·the school with a er iminal reC''Ord 

.sumrnary=as' described in Section 44237. 

·II (7) The means by Which the SChODl Will achieve a ·racial 
and ethnic 'balance among its pupils that is reflective of 
the gener-:a1 ·.population residing within the territorial 
jurisdiction of the school district to which the charter 
petition is submitted. 

"(B)' Admission requirements, if applicable. 

'"(9) The manner in·which an annual audit.of the financial 
and · programmatic operations of the E]Chool is tb · be, 
conducted. 

11 (10) The procedures by which pupils can be suspended or 
expelled. 

"(11) The manner by which .staff members of the charter 
schbol.s wil.l be covered by the state Teachers' Retirenient 

. System; the Public Employees' Retirement System, or 
federal soci-al security. 

11 (12) · The public school attendance alternatives for 
pupils residing within the schopl district who choose not 
to attend charter schools. 

"(13) A'description of the rights of any employee of the 
school. district upon leaving the: .employment of the s;ihool 
district. to work in a charter school,- and of any rights 
of return to the schoG.l district after employment at- a 
charter school• 
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1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 e .. 
14 

15 

16 

.. 
17 

18 

19 

20 

21 

22 

23 

24 

25 

e 26 

27 

28 

4 

11 (c) Charter schools shall meet the statewide performance 
standards arid conduct the pupil a'sse.ssrnents · required 
ptirsuant to Section 60602.5. 

11 ( d) In addition to any other :r~c:i:ti.irelilent irnpi;ise!d. under 
this part, a charter school shall be nc;in·sectarian in its 
programs, admission policies, employment practice§, and 
all other operations, shall not charge tuitio.n; and· shall 
not discriminate , against any pupil . on the basis of 
ethnicity, national origin, ge'nder, or disability, 
Admission to a chaiter school shall not be deter~~ned 
according to the place of residence of the pupil, ct of 
his or 'her parent or guardian, withi.n th.is state_, -~-xqept 
that any .existing public school converting pa:rtiall.y or 
entirely to a charter school un.der' ·_this part· shall· aqcpt 
and maintain a policy giving· admission preference to 
pupils who res~de within the former attendance area of 
that public school. 

" ( e) No 
require 
employed 

governing board of a school district sha,11 
any employee of the school district to be 
ina"charter school. 

II ( f) No governing board of a school distridt' shall 
reguire any pupil enroiled in the school cHstr1ct to 
attend a charter school. 

"(g) The.governing board may require that the petitioher 
or petitioners provid,e information r~garding th~ _proposed 
operation and potential effects of the school, includin'g, · 
but not limite.d to, .,the facilitie~ to. be µtilized by the 
school, the manner in which administrative services of 
the school ..,:re. to be provided, and potenti;;i.l civil 
liability effects upon: the school and upon the· sdho6'1 
district. 

"(h) In reviewing petitions for the establishment of 
charter schools within the school district, the school 
district governing board shall give preferenqe .to 
,petitions th.at demonstrate the capability to provide 
comprehe11sive leai::ning ex.periences to pt.ip.i,ls identified 
by the petitioner or petitioners as academically· low 
achieving pursuant to the stcmc:l.ards establish.eD. by the 
state De~artrnent of Edci6ation und~r sectibrt 54632. 

"(i) Upon the approval of the petition by the governing 
board of the school district, the petitioner or 
petitioners· shall provide written notice of that·· 
approval, including a copy of the petit~on, to the State 
Board of Education. ·· 

"(j) (1) If the governing board of the school district 
de~ies a charter, the county superintendent Of schools, 
at the request of the petitioner or petitioners, shali 
select and convene a review panel to. review the action of 
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5 

1 the governing board. The review panel shall consist of 
three governing.board members from other school districts 

2 in the county and three teachers from other school 
districts in the .. county -unless only one school district 

3 is located in the dotiiity, in which case the panel members 
shall be selected from school districts in adjoining 

4 counties. 

5 11 ( 2) _If the review panel determines that the governing 
board ., ;failed to appropriately_ consider· the charter 

6 request, or acted in an arbitrary manner in denying the 
request, the review' panel, shall request the. governing 

7 board to .reconsid.ef the chai;-ter request. In the case of 
. ·a tie .. VOte Of tI+e panel I the COUnty' Stlperintendent Of 

a schools shall vot~ to break the tie .. 

9 "(3) If I - upon reconsideration I the governing ;board denies 
a charter, the county board of education, at the request 

10 of the petitioner or petitioners., ·shall hold. a publ.ic 
hearing in the manner described in.. subdivision (b) and, 

11 accordingly, ma::{ grant a charter. .. A charter school. .for 
which a charter is granted by a courity board of education 

12 pursuant to this paragrapl;l shall qualify fully as a 
charter school f.or all funding and other purposes of. the 

13 part. " · - · 

14 The Commission observed that Education. Code section 4.7605 does not 
. ' ·- ' ·'. 

15 con tail'\ . a. reguirernen1: for school. dist;i~ts or county boards of 

16 education ·to plan andpr~pare procedures for·irnplementatiori of the 

17 Charter Schools Act of· 1992 prior to· the receipt ·by the school 

18 district or county board of education of a charter school petition. 

19 

20 The Commission found that the state· Board of Education and the 

21 California Depar.tment. of Education have distributed advisory 

22 bulletins ~o i~hciol districts and county boards of education, and 

23 that these bullet'ins provide a framework to school districts which 

24 will enable. them to respond to a charter petition in a timely 

25 manner. 

26 

27 The commission observed that Education Code section 47605 does not 

28 contain a requirement for school districts or ·county boards of 
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6 e 1 .education to disseminate information regarding charter school 

2 programs to staff, students, p·arents, and the community. 

3 

4 The Commission noted.that Education Code Section 47615 requires the 

5 state Board of Education to distribute information announcing the 

6 availability of the charter school process to each school district, 

7 county office of education, and public postsecondary educational 

8 institution, and, through press releases, to each major newspaper 

9 in the state. 

10 

11· ·. The Commission noted that, in many cases, questions will be 

12 directed to the school district or county board of education. as· the 

13 ·local point of contact with the charter school petition process. 

-14 

15 .-: Further, the Commission found that responding to direct inquiries 

l6i ,,,.from the public for information regarding charter schools, although 

17 ·limited in scope, is an implicit requirement. 

18 

19 The Commission observed that Education Code section 47605, 

20 subdivision (b), est~blished requirements for school districts to 

21 conduct a public hearing· within thirty days of receipt ·of a 

22 petition to determine community support for the petition. 

23 

24 The Commission observed that Education Code section 47605, 

25 .subdivision (b), esta~lished requirements for school districts to 

-26 
27 

'28 

grant or deny the petition within sixty days of receipt, subject to 

a thirty-day extension upon agreement of the parties. -

II 
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7 

1 The Commission observed that Education Code section 47605, 

2 subdivision (j), established reguirements for school districts to 

3 respond to the request of the review panel selected and convened by 

4 the county superintendent of schools, pursuant to an appeal of any 

5 petition denied by the district. 

6 

7 The Commission found that, while section 47605 phrases this as a 

8 request, it is clear that a school district cannot simply ignore 

9 such a request from the review panel. 

10 

11 The Commission further found I since the school district must 

12 respond, this request for reconsideration is an integral part of 

13 the appeals process established by Education Code section 47605 1 

14 subdivision (j), 

15 

1'6 The Commission recognized that Education Code section 47605 

17 established requirements for county boards of education to hear a 

18 petition following a denial on reconsideration by the governing 

19 board of a school district, to conduct a public hearing within 

20 thirty days of receipt of a petition to determine community support 

21 .for the petition, when the petition has been denied by the school 

22 district, and to grant or deny the petition within.sixty days of 

23 receipt, subject to a thirty-day extension upon agreement of the 

24 parties, when the petition has been denied by the school district. 

25 

26 The commission found that the activities required in Education Code 

27 section 47605 were not required under prior law. 

28 // 
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a e . 1 Chapter 781/92 added Education Code section 47607 as follows: 

-

2 

3 

4 

5· 

6 

7 

8 

9 

10 

1!1-; 

1'2' 

1-g: 

14 

15 

16) The 

11 (a) A charter may be_ granted pursuant to Sections 4-760~ 
an.d 47606 for a period not to exceed five years. . A 
charter granted by a school district governing board or 
county b6ard of educ a ti on may·· be granted one or more 
subsequent renewals by that entity. Each renewal shall 
be for a period not to exceed five years. ~material 
revision of the provisions of a charter petition may be 
made only with the approval of the authority that granted 
the charter. · 

"(b) A charter may be revoked by the authority that gran
ted the charter under this chapter if the authority finds 
that the charter school did any of the following: 

11 ( 1) Comrni tted a_ material violation ... of . any of the 
conditions, standards, or procedures 'set forth in the 
charter petition. -

11 (2) Failed to meet or pursue any of the pupil outcomes 
identified· in the charter petition. · 

"(3) Failed to meet g·enerally accepted accounting 
standards of fiscal management. 

" ( 4) Viola.ted any, provision of law. 

Co:mnlission observed that Education Code. section 47607 

17' established requirements for school districts or county boards of 

18· education ·to monitor the charter school performance to determine if 

19 it has achieved its goals .and objectives .. 

20 

21 The Commission noted that Educati'on Code section 47607 authorizes 

22 the authority that granted the chart_er (i.e., school districts or 

23 county boards of education) to determine if the charter school is 

24 or is not in compliance with Education Code section . 47607, 

25 subdivision (b). 

- 26 

9' 27 The commission recognized that Education Code section 47607 i 

28 subai vision (b) , .lists four grounds on which the charter granting 
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1 authority may revoke the charter. The authority that granted the 

2 charter cannot know if any of these grounds applies without in some 

3 ·way moni taring what is going on at the charter school. 

4 

5 Further, . the Conunissi~n noted that Education Code section 47610 

6 reguires that a charter school cornply with all of the provisions 

7 set forth in its char~er petition. 

8 

9 . Therefore, the Cornmissiori found that moni taring by the granting 

10 authority is implicit in Education Code section 47607, which 

11 permits revocation . Of the, charter for specified actions or 

12 omissions on the part of the charter school. 

13 

14 The Commission observed that Education Code section 47607 

15 established requirements for school districts or county boards of 

16 education to decide upon requests for revfsion or ·extension of 

17 approved charters. 

18 

19 The Commission found that school districts or county boards of 

20 education will engage in renewal activities only if they have 

21 previously granted. a charter in response to a petition for the 

2 2 establishment of a charter schoo'l. 

23 

24 The commission further noted that, while there fs no express 

25 statutory requirement that a petition be granted if specified 

26 

27 

28 

criteria are met, governing boards of school districts or county 

boards of education lacl:: unfettered discretion to deny charter 

school petitions which meet or exceed all of the-criteria ·set forth 
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10 e 1 in Education Code section 47605 for such a petition I without 

2 leaving themselves open to charges of acting in an arbitrary manner 

3 in denying the request. 

4 

5 The Commission observed that, while Education code section 47607, 

6 subdivision (a), does not lay out an explicit renewal process, it 

7 r:eguires by its language that the renewal process, as well as the 

8 material revision process, take place. It is clear that the 

9 ._. granting authority is not required to automatically grant renewal 

10 ,pr material revision,· and that the charter school must request that 

11,. .;.- i ~s charter. be renewed or - materially revised. Even so,_ the 

12 _ '· granting . authority has no choice but to entertain requests for 

13- renewal or material revision of a charter. e 14. ·'' _ , .. _ . 

15 The Commission found that, since granting authoritie.s cannot· refuse 
·.~· ·~. 

1~ 1 to receive a. petition for the establishment of a charter school, 

17 _and lack unfettered discretion to deny charter schpol petitions; 

18 they also cannot refuse to receive a ·request for renewal or 

19 -material revision of the charter. 

20 

21 

22 

23 

24 

25 

The.commission found that the activities required in Education Code 

section 47607 were not requiredunder prior law. 

·,. 

APPLICABLE.LAW RELEVANT TO THE DETERMINATION 

OF A REIMBURSABLE STATE NANDATEP PROGRAM 

Government .Code section 17500 and .following, and section 6, 

28 article XIIIB of the California-Constitution and related case law. 

413 



11 

1 CONCLUSION 

2 

3 The Commission determines that it has the authority to decide this 

4 claim under the provisions of Government Code sections 17500 

5 and 17551, subdivision (a). 

6 

7 The Commission concludes that the provisions of Education code 

8 section 47605, of Chapter 781/92, do not impose a new program or 

9 higher level of. service in an existing program w1thin the meaning 

10 ·of section 6 of article XI.IIB of. the California Cons ti tut ion and 

11 Government Code section 17514 by requiring' school district·s or 

12 count~r ·boards of education to· plan and prepare pr6ced'ures for 

13 implementation of the Charter Schools Act of 1992. or to disseminate 

14 information regarding charter schools to staff, students, parents, 

15 and the conimunity. 

16 

17 The Commission concludes that ·the provisions of. Education Code· 

18 section47605, of Chapter 781/92; do impose a new program or higiler 

19 level of service in an . existing program within the meaning of 

20 section 6 of article XIIIB of the California Constitution and 

21 Government Code section l 75i4 by requiring. school districts to 

22 respond to requests from the public for· information on the charter 

23 school programi conduct a public hearing within thirty days of 

24 receipt. of a petition .to determine community· support for the 

25 

26 

27 

28 

petition; grant or deny the··petition within sixty'days of receipt, 

subject to a thirty-day ext ens ion upon agreement of the. parties· i 

provide persons to take part in a review panel·· to review the 

decision· of the governing board of' the school district and, if 
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12 e 1 necessary, request the governing board of the school district to 

2 reconsider the charter request; and, respond to any request of the 

3 review panel selected· and convened by the county superintendent of 

4 schools pursuant to an appeal of any petition denied by the school 

5 district. 

6 

7 The Commission concludes that the provisions of Education Code 

B section 47605, of Chapter 781/92, do impose a new program or higher 

9 level of service in an existing program within the meaning of 

10 section 6 of article XIIIB of the California constitution and 

·. 11 :·Government Code section 17514 by requiring county boards of· 

12 .. education to select and convene a review panel to review the 

-13 

•14 

" decision of the governing board of the school district and, if 

necessary, request the governing board of the school district to 

15 .. reconsider the charter request; hear a petition following a denial 

15 on reconsideration by the governing·board of a school district; 

17 conduct a public hearing within thirty days of receipt of a 

18 petition to determine community support for the petition; and, 

19 grant or deny the petition within sixty days of receipt, subject to 

2 o a thirty-d.ay extension upon agreement of the parties. 

21 

22 The Commission concludes that the provisions of Education. code 

23 section 47607, of Chapter 781/92, do impose a new program or higher 

24 level of service in an existing program within the meaning of· 

25 section 6 of article XIIIB of the California Cons ti tut ion and 

28 

Government Code section 17 514 by requiring school districts to 

monitor the performance · of charter schools for ·which they have 

granted charters to determine if they have achieved their goals·· and 
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l objectives .and to evaluate and decide upon requests for revision or 

2 extension-of approved charters. 

3 

4 The Commission concludes that the provisions of Education Code 

5 section 47607, of Chapter 781/92, do impose a new program or higher 

6 level of service in an existing program within the meaning -of 

7 section 6 of article XIIIB of the California Cons ti tu ti on and 

B Goverrunent Code section .17 514 by requiring county boards of 

9 education to monitor the performance of charter schools for which 

10 -they have granted charters to determine if they have achieved their 

ll goals and objectives and to evaluate and decide upon requests for 

12 revision or extension .of approved charters. 

13 

14 Accord-ingly, .costs· incurred related to the aforementioned 

15 reimbursable sta_te mandated programs contained in Education Code 

16 se.ctions 47605 and 47607, are costs mandated by the state and.are 

17 subject to reimbursement within the n1eaning of section 6, 

18 article XIIIB of the California · Constitution. Therefore, the 

19 claimant is directed to submit parameters and guidelines, pursuant 

20 to Government Code section 17557 and Title 2, California Code of 

21 Regulations, section 1183.l, to the Commission for its 

22 consideration. 

23 

·24 The foregoing conclusions pertaining to the requirements contained 

25 in Education Code sections 47605 and 47607, are subject to the 

26 

27 

2 a ·· 

following conditions: 

The deterlllination of a reimbursable state mandated 
program does not mean ~hat all inc~eased c?sts ~laimed 

-will be .reimbursed. Reimbursement, if any, is subJect to 
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Commission approval of parameters and guidelines for 
reimbursement of the mandated program; approval of a 
statewide oost estimate; a specific legislative 
appropriation for such pu~ose; a timely-filed claim for 
reimbursement; and subsequent review of the claim by the 
State Controller's Office. 
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'PECLARATION OF SERVICE EY MA.IL 

I, tne undersigned, declare as follows: 

I am a resident of the County of Sacramento and I 
age of 18 years, ·and not a party to the within action. 
employment and business address is 1414 K Street, 
Sacramento, California 95814. 

am over the 
My place o·f 
Suite 3J,5, 

on July 25, 1994, I served the attached .Defendant/Respondent 
commission on State Mandates Respondent's Brief by placing a true 
copy thereof in an envelope addressed to each of the persons named 
below at the address set out immediately below each respective 
name, and by sealing and depositing.said envelope in the United 
states ~ail at Sacramento, California, with postage thereon fully 
prepaid. · 

(See attached mailing list) 

I declare under 
California that 
declaration was 
California. 

H:\SaRVMA.JL.6 

penalty of perjury under the laws of the State of 
the foregoing is true and correct, and that this 
executed on July 25, 1994, at Sacramento, 

c;:.!:!!...: E-4-:1 ~· 
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MAILING 

CSM-4437 
Claim of San D~ego City· Schools 
Ch. 781, Statutes of 1992 
Charter Schools 

Mr. Jim Apps 
Department of Finance 
915 L Street, Sixth Floor 
Sacramento, CA 95814 

Mr. Robert Agee 
Department of Education 
721 Capitol Mall 
Sacramento, CA 95814 

Ms. Carol Miller 
Education Mandated Cost Network 
1127 11th Street, Suite 401 
Sacramento, CA ·95814 

Mr. Keith Petersen 

(A-15) 

(E-8) 

··.'.San Diego Unified School District 
';Finarice Division 
·. 4100' Nor?b.al Street, Room 3202 

San Diego, CA 92103-2682 

·Mr. Joseph Stein, President 
state Board of Eduation 
721 Capitol Mall, Room 532 
Sacramento, CA 95814 

Attn: Greg Geeting 

(E-8) 
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Adopted: October!&, 1994 
g: \sfz\cbarter\pgprop. wpd 

Parameters and Guidelines 

Education Code § 4 7605 
Education Code§ 47607 

Chapter 781, Statutes of 1992 

Charter Schools 

J. Summary of the Source of the Mandate 

Chapter 781, Statutes of 1992, effective January 1, 1993, add~' Part 26.8. to the 
Education Code, commencing with Section 47600 to establish a process for 
individuals to petition local school district governing boards to establish charter 
schools which would be exempt from state laws governing school district programs, 
except for those encompassed in the charter. Various requirements of the Charter 
Schools Act of 1992 establish specific responsibilities for school district and county 
office of education governing boards; 

Section 47605, subdivision (b), requires. the governing board of a school district hold 
a public hearinK to consider the le:vel of employee and parental support for a petition 
within thirty days of receiving a petition. Within sixty days of receiving a petition, 
subject to one thirty-day continuance by agreement of the parties, the governing 
board of a school district shall either grant or deny the petition according to thirteen 
conditions specified in subdivision (b) and the conditions stated in subdivision (h), 
generally referred to as the "elements of a school charter." 

Section 47605, subdivision (g), authorizes the governing board of a school district to 
request additional information from petitioners. 

Section 47605, subdivision (j) (1), requires the governing body of a county office of 
education to select ai:id convene a review panel at the request of any petitioner whose 
charter petition was denied by the school district ·governing board. 

Section 47605, subdivision (j) (2), requires the review panel to make a determination 
regarding the actions of the school district governing board and either agree with the 
decision or resubmit the charter petition to the school district governing board for 
reconsideration. · 

Section 47605, subdivision (j) (3), requires the school district governing board to 
rehear the charter petition upon remand from the county office of education review 
committee. If the school district governing board once agfiln denies the petition, the 
county office of education governing board must hold a public hearing in the manner 
specified in subdivision (b) and either grant the charter or not . 

. Section 4 7607, subdivision (a), authorizes the charter granting authority to revise and 
renew charters. Subdivision (b) authorizes the charter granting authority to revoke 
charters for specified reasons. 
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II. Commission on State Mandates' Decision 

The Commission on State Mandates, in the Statement of Decision adopted at the July 
21; 1994 hearing found that Education Code sections 47605 and 47607 as added by 

· Chapter 781, Statutes of 1992 impose a new program or higher level of service 
within the meaning section 6, Article XIlI B of the California Constitution for school 
districts and county offices of education. 

The Commission determined that the following provisions of Education Code sections 
47605 and 47607 establish costs mandated by the state pursuant to Government Code 
section 17514, by requiring the governing boards 0f school districts which have 
received a charter school petition to: 

(1) Respond to requests for information from the public regarding the Charter 
Schools Act. 

(2) Conduct a public hearirig to consider the level of community support for the 
petition within thirty days of receiving a petition. 

(3) Review and evaluate the petition for its ·compliance with the c6nditions stated in 
the Charter Schools Act. 

(4) Grant or deny the petition within sixty days of receiving the petition, subject to 
one thirty-day continuance by agreement of the parties. 

(5) It the petition is denied by the school district and appealed by the petitioners to 
the county office of education, respond to the inquiry of...l;he panel convened by the 
county superintendent to review the action of the school district governing board. 

(6) Reconsider the charter petition if so requested by the county office review 
panel. 

(7) Monitor the charter school performance to determine if it has achieved its goals 
and objectives, and upon cause, hear and decide upon a revocation of the charter. 

(8) Evaluate and decide upon requests for revision or renewal of charters approved 
by the district. 

The Commission determined that the following provisions of Education Code 
Sections 47605 and 47607 establish costs mandated by the state pursuant to 
Government Code section 17514, by requiring the superintendent or governing 
board of county offices of education to: 

. (9) At the request of petitioners whose petition has been denied by the school A 
district, select and convene a review panel of three governing board members and W 
three teachers from other school districts to determine if the school board governing 
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board acted properly in denying the petition, and if necessary, request the school 
district governing board to reconsider the charter petition. 

(10) At the request of petitioners whose petition has been denied again l.ipon 
reconsideration by tfle schooldistrict," conduct' a public hearing within thirty days of 
receiving· a petition to consider the levei of community support for 8:counfy office 
of education charter school: 

(11) Review and evaluate the petition for its compliance with the conditions stated 
in the Charter Schools Act; 

(12) Grant or deny the petition within sixty days of receiving the petition, subject 
· f6 oile thirty-day contiiiuance by agreement of the parties. 

(13) Monitor the charter school performance to determine if it has achieved its 
goals and objectives, and upon cause, hear and -decide upon a revocation of the 

· charter. 

(14) Eva1uate and decide upon requests fo~ revision or renewal of charters 
approved by the county . 

The Ccinifuis'sion determined that the following provisions of Education Code 
Sections 47605 and 47607 establish costs niandateCI by the state pursuant to 

. Government Code section 17514, by reqU:i.rin'g other school districts to: -
. . ' .. ·:· . ' ,. . . ... ··:: . . - ,·. 

(15) Provide district personnel to participate in the review' panel convened by the 
county superinterident-'of schools.· ·- - · .., 

... '• . 

The"Coniinission deterrrii.nea that Educatfon Code sectioil's 47605 and 47607 did not 
establish co_Sts mandated by ti1e state pursuanf to doveri1inent C,ode secticiri 17514' for 
·g-overillng boards of school districts and coun'ty offices of education to: · 

' ', . . .. . . 

(16) Plan and prep_are procedures for implementation of the Charter Schools Act. 

(17) Disseminate information regarding charter schools to staff, students, parents, 
and the community . 

. Ill. Eligible Claimants 

Any "school district", as defined in Government Code· section ·17519, except fpr 
·. community'. colleges, which incurs increased -costs as a result of this mandate is 

eligible to claim reimburse111ent. 
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IV. Period of Reimbursement 

Section 17557 of the Government Code states that a test claim must be submitted on 
or before Dec~mber 31 following a given fiscal year to establish eligibility for that 
fiscal year. -The test claim for this:_mandate was received by the Commission on 
December 1, 1993, therefore all mandated costs ~ncurred on or after the qperative 
date of January 1, 1993, for implementation of Ec1u.9ation Code section_s 4 7605 and 
47607 as added by Chapter 781, Statutes 1992 are reimbursable. . 

Actual costs for one fiscal year should be included in eac:h claim-. Estimated costs for 
the subsequent year may be included on the same·claim, if applicable. Pursuant to 
Section 17561 (d) (3} of the Gc;ivernment Code_, all claims for reimbursement of 
initial years costs shalLbe supmitted within 120 days of notification by the State 
Controller of the enactment of the claims bill. 

If the tcital. costs for a given fiscal. year do not exceed $200, no reimbursement shall 
be allowed, except as otherw!se allow~ by Government Code section 17564. 

V. Reimbursable Costs 

A. Scope of the Mandate 

1. For school districts. which have received an original charter school petition and 
councy offices of education which have ~eczj,ved a.petition su~sequent to its 
denial upon ,reconsideration by .the school.district, .to: respond to.requests for 
information from the public; conduct a public hearing to consider the level of 
community suppoi:tJor,the petition; review ancf evaluate the petition for -its 
compl1ance with the conditions stated in the.Charter .. Schools Act; grarit' or deny 
the petition within sixty days of receiving. the petition, subject to one thirty-day 
con!:iJ1µance by agreem~nt of the parties; monit()r. the _charter _schoo} ,p~rformance 

1:0 determine if ithas achieved its _goals and objectives; upon cause, h~ and 
decide upon a revoca~on ot' the ch~r; and_ evaluate and dec~de upon. requests 
for revision or renewai o(chari:ers. 

2. For county offices of education whieh have received an appeal of:a charter 
school denied by a school district to: select and convene a review panel of three 
governing board members and ·three· teachers from other school districts to 
determine if the school board governing l:>0ard acted properly iri denying the 
petition, and if necessary, request the school district governing board to 
reconsider the charter petition. 

3. For school districts which have denied an original charter school petition, tci: 
respond tb the inquiry of the panel review convened by the counfy superintendent 
and reconsider the charter petition if so requested. 

4. For other school districts to provide personnel to take part in the review panel 
convened by the county superintendent of schools. 
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· B. Reimbursable Activities 

For each eligible school district and county office of education, the direct and 
indirect costs of labor, supplies and services incurred for the following mandate 
components are reimbursable: · 

I. Responding to information requests 

Providing information, upon request, to the community regarding the Charter 
Schools Act of 1992 and governing board's charter policy and procedures. 

2. Evaluating Petitions 

Administrative review and evaluation of qualified charter petitions for 
compliance with criteria for the granting cif charters. 

3. Public hearings 

Administrative preparation for the conducting of public hearings needed to 
reach a determination ·for adoption, reconsideration, renewal, revision, 
revocation, or appeal of a petition. 

4. Monitoring the charter 

Subsequent administrative review, analysis, and reporting on the charter 
school's performance for purposes of charter reconsideration, renewal, 
revision, evaluation, or revocation by the governing body. 

5. Petition appeals 

Staffing and convening the county office review panel, conducting the analysis 
of the school district decision process, responding to the review panel 
inquiries and requests, and reporting to the involved parties. 

VI. Claim Preparation 

Each claim foi: reimbursement pursuant to this mandate must be timely filed and set 
forth a listing of each item for which reimbursement is claimed under this mandate. 

A. Reporting by Components 

Claimed costs must be allocated according to the five components of 
reimbursable activity described in Section V. B. 

B. Supporting Documentation 

Claimed costs should be supported by the following information: 

1. Employee Salaries and Benefits 

Identify the employee(s) and.their job classification, describe the mandated 
functions performed, and specify the actual number of hours devoted to each 
function, the productive hourly rate, and the related benefits. The average 
number of hours devoted to each function may be claimed if supported by a 
.dqcumented time study. 
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2. Materials and Supplies 

Only·the expenditures that can be identified as a direct cost of the mandate can 
be claimed. ·List.cost of materials whii::h have been' consumed or expended 
specifically for the purpose of this mandate. 

3. Contract Services 

Give the name(s) of the contractors(s) who performed the ser\rice(s). 
Describe the activities performed by each named contractor, and give the 
nurriber of actual hours spent on the activities. Show the inclusive dates when 
services were performed and itemize all costs for those services. 

- 4. Allowable Ove;head Costs . :.~ 

a,. School districts must use the J-380 (or subsequent replacement) non-restrictive 
indirect cost rate provisionally approved by the California Department of 

· · Education. -
. '~ •, '' ·~ '',J: . '.I 

b. County offices of education must use the J-~~O (or subsequent replacement) 
non-restrictive indirect cost rate provisionally approved by the Sate 

. Department of Education. - - - · -- -- " 

Vil. Supporti~ .. g o'ata •.. 

For reporting'.pilrpose5.; all· costil claimed must be traceable to soiirce documents 
and/or worksheets that show evidence of the validity of ·sµch: costs., :Pursuant to 
Government Code section 17558.5, these documents must be kept on file by the 
agenc:yisubntitting ·the claim fot a period of no less than fout·years :after the end of 
the, calendar :yefil .. in which -the reimbursement= claim :if filed; ana made available on 
the request of the: State Controller. 

VIII. Offsetting sa·vings and Other Reimbursements 

Any· offsetting savings the claimant experiences as a direct result of this statlite must 
be deduCted from·the C:Osts Claimed. lri addition, reimbursement for this mandate 
received from any source, e.g., service fees collec1:e4, ff;(leral .funcis, other state 
funds, etc., shall be identified and deducted from this claim. The Commission has 
not identified any specific offsetting savings from state or federal sources applicable 
to this mandate. · · 

IX. State Controller's Office Required Certification 

An authorlZed ~epresentative of the claim~t will be required to provide a 
certification of claim, as specified in the State Controller's claiming instructions, for 
thcis~ costs mandated by the state contained herein. 
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BEFORE THE 

COlvilv.llSSION ON STATE MANDATES 

STATE OFCALIFORNIA 

fl'.l" RE TEST CLAIM ON: 

Education Code Sections 47602, 47604, 47605, 
47605.5, 47607, 47613 (formerly 47613.7), 

No. 99-TC-03 

Charter Schools II 

47613.5, and476I4;Sta.tutes 1998, Chapters STATEMENT OF DECis.19N'~lJ¥.:U.ANT 
34 and 673; California Code of Regulations, TO GOVERNMENT CODE SECTION 17500 
Title 5, Sections 15410-15428; California ET SEQ.; CALIFORNIA CODE OF 
Depar1ment of Education Memorandum dated . :Eq:!.GULATI,ONS,·TITLE2, PMSION 2, 
April 28, 1999,·' . · · .... 

Filed on June 29, 1999, 

By Los Angeles County,Qffice of Education 
and San Diego Unifi.edSchool District, 

. Claimants. 

CHAJ>TER 2.5, ARTICLE 7. 

(Adopted on November 21, 2002) 

. STATEMENT OF DECISION 

The Commission on S~~)11~dat~ (Co~s~ipn) he~d,,and decided this test claim durit1g a 
.regularly schedUled hearing on October 24, 2002. Art Palkowitz and Briaµ Bew.iett appea,rt1d O]l 

.. behalf of claimant San Diego Unified School District. Gayle Windom appeared on behalf of 
claimant Lcii:(Arigeles Coiliity Of!ice· of Education. Diui Troy, Heather Ciitlsob. iu:(d SusiiD, 
Geanacoii" appeared on behalf: 6fthe Dep_BrttrienfofFinaiice (DOF). ·At th~ lieiiiilig testimony · · 

: . .was given/the test clB.i.In?wafSu.b±nitted'; iriid thevofowas 'takeri~ · · · ., · · · 

·The law applicable to the Commission's determination of a rem:i.bursable state mandated · 
prograril is article XIII B", section 6 of the Califomia Coriiititution, Government Code section 
17500 et seq., ai:td related cas'e"law. " . ,;; ',.. . . . . . .. 

The Commission approved the staff analysis fo,i.; ~e test claim_ presented by .. a 5~0 vote. 

BACKGROUND 

On August 24, .1999, 9lt)imants, Los /i.ng,f1l~s County Office of&jucation.~clJl!lJl. Diego Unified 
School District, submitted a test claim.alleging a reimbursable $.te mandat~ for,c:ounty offices 
of education and school districts to prciVide supervisory oversight and reporting services to 
charter schools, and various other activities related to the establishriiei:it and fiscal management 
of charter schools. 1 The claim arises from enactments or amendments to Education Code . 
sections 47602., 47604, 47605, 47605.5, 47607, 47613 (formerly 47613.7); 47613.°5, and 47614 
by Statutes 1998, chii.pfui:s 34 ~d 673, and the adoption of California Co'de ofRegril.ii.tiori!i; title 
5, sections 15410 through 15428. Claimants also assert that California Department ofEduciition 

1 The reimbursement period fur this test claim begins no earlier than July 1, 1998. (Gov. Code, § 17557, subd. (c).) 
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(CDE) memorandum dated April 28, 1999 constitutes an executive order resulting in a 
reimbursable state mandate. ' 

On May 26, 1994, the Commission heard and decided a related test claim, Charter Schools, 
CSM-4437.2 The Commission found that Statutes 1992, chapter 781, by enacting Education 
Code sections 47605 and 47607, imposed a reimbursable state mandated program for school 

·districts for new activities related to initial charter school petitions, and for monitoring and 
evaluating the performance of charter schools pertaining to the revision or renewal of approved 
charters. The claimants.indicate intent to request a parameters·and guidelines amendment to 
incorporate any new activities from the Charter Schools II claim into the existing Charter 
Schools parameters and guidelfues. · 

Claimants' Position 

Claimants allege reimbursable costs mandated by the state for .test claim legislation requiring the 
following activities of school districts: · · 

(1) provide notice and an opportunity to cure to charter schools prior to any 
proposed revocation of the charter, (2) allow charter schools· to use certain 
facilities free of charge, (3) respond to, prepare for, and participate in court 
proceedings challenging a decision to deny a charter, (4) evaluate petitioru for 
renewals of charter school petitions originally granted by the State Board of 
Education· and prepare for and conduct hearings :related to proposed renewals of 
those charter petitions, (5) calculate, process, and advance pay¢.en~ of pr()perty 
taxes to charter schools, and (6) provide administrative services to charter schools 
without full reimbursemenl · · 

Claimants allege similar activities are newly required of county offices of education, and also 
that county offices of education are now required to evaluate certain charter school petitions and 
conduct some of the saine activities found to be reimbursable for school districts· in the original 
Charter Schools test claim. · 

Claimants conclude1:hat none of the Government Code section 17556 exceptions to finding costs 
mandated by the state apply to this test claim.· Claimants specifically assert that there are no 
other federal or state constitutional provisions, statutes or executive orders impacted, and that 
Statutes 1998, chapters 34 and 643 appropriated no funds for the reimbursable activities alleged. 

State Agency Position· 

DOF' s July 28, 2000 response to the test claim allegations states agreement in part with 
claimants on some of the identified new activities, however it argues that: · 

• Some of the claim,ed activities are discretionary or permissive; 

• Some of the claimed activ_ities are not new; 

• Fee authority is given for the district to charge the charter school for expenses of 
supervisory oversight; or 

o Other offsetting savings are established as part of the test claim legislation. 

2 Charter Schools, CSM-4437, Statement of Decision adopted on July 21, 1994; Parameters and Guidelines adopted 
October 18, 1994. · 
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-- DOF agrees with clii4nants that;Education Code sections 47605, subdivision (k), 47605.5, and 
47607 include new activities or higher levels of service. . ' -

COMMIS~ION FINDINGS 

A test claim statute or executiv'e order may :iinpose a .reimbursable ·state tnancllited progrB.tn if it ' -· 
orders or commiiilds a local agency or school district to engage iri ail activity· or fWiki~1 ' In - · 
addition, the·reqtilied activity cir task muSt be neW, coiiSti.tuting a: "new prbgra.ril,"-t:ir it mu.st 
create a "higher level of service" over the previously required le'Vel-6f service; The coi.Irts have 
defined a-''program" subjecfto· article xm: B; 'section 6, of the Califoniili C6nstitiitioii, as ·one 
that carries out the governmental function of providing public services; or a: la\v tl:iat iiriposes · 
unique requirements on local agencies or sch-001 districts to i.tnplel.!lent-a state pol.icy, but does 
not apply genera]ly to a:Il residents and entities in the state. 4 To d~tetmine if the program is new 
or imposes-!!: h,ighe.r)evel of service, the anajysis milst compare, the ~st cla~ Jegis~atj.on.with the 
legal require111ents in e.ffect imµlef4ately before: the. ~!!,ctm.entof tQe .test cl~ J~gisl@9n,; . -
Finally, tf-e newly reqUired activity or incre~ed lev~J of service must imppse costs ·IQ,anda~e4 by 
the state. _ _ __ _ . --- - - _ 

Test Claim Executive Orders: California Code of Regulations: 

As part ofthe test Clairil filings, claimants illleg~, "The State Board of Education 'iidopteid title· s, 
Ca.J.ifoniia)Code of Re'gil.l.li.tions .seeti.ori 15410-et seq: as einetgemcy' regtilati6;IB' to impl~e~t 
Educatiom8ode section 47613;5.-" Chiifuants' teSt cle:im;Exhlbit Cts identi.fied'as-inc1Ucling 
"Title 5 Oalifof'iiia Oode ofRei~atioi:is §§.'15410-15428," however; the exhibffi.S a'pniitout 
from the,i@iiliforiria Department ofEdifoatio:ii' s :(CDE' s) website and :does: riot provide any -
indication:: of an opeirative'da:te·. The tegwatioiis ate not iri tlie current versfo:iJ of Bcirdfoys· 
Official California Code of Regulations; aii.d the~ are iio historical notes'ilidiciafulg thiitany 
regulatioµS were ever filed or operative for those section numbers. 6 

,. 
As noted.below, Education Code' section4761'.3.S was'tepeaiedby8tatute's.1999;'chlipteir 78, 
effectiveJuly 7, •r9s>9; ''Clairitiiri.tS·,, eXliibit'from;!h-e'CDE website);ria)F·oe '01 proposed regulations 
that were_ never published or operative prior t<fthe'repeihl ofthei ilnplemerifili.g Ediicatiori Code 
section. Without evidence preis'entea of the 6perati've dli.tes ofthe'cfailned'fegwa~'Oilii/the 
Commission finds that the cla~ed regulations are not properly' mciltided i.II ilii'stesf c1aifu.. Any 
further references ¥! ~'test claim legislation" do not inc~ude Californj.a. Code .of Regulations, -

·title 5, sections 15,410 through 15428. . · . _ 

. 3 Long Beach .unified sdficiol D}st. v. State of California (1990) 225 Cal.App.3d 155, 174. 

'County of Los Angeles v. State of California (l987)A3 Cal.3d 46, 56; Lucia Mar U~lfied Sclidol DiSt. v. Honig 
(1988) 44 Cal.3d 830, 835. . _ , . 
5 Government Code section 17514. 
6 B arcla;v~ O.ffic_irJI Califf!mia Code of Regulaf!ons is certified by the Office of Administrative Law as the official 

·regulation pubiicatjon of the State of California for purposes of judicial notice. (Gov. Code,§ 11344.6 and Cal,. -
Code Regs., tit I;§ 190.) · 
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Issue 1: Is the test claim legislation subject to article XIII B; section 6 of the 
California Constitution?7 

In order for the test claim legislation to i:fe· slibjecit to article XIII B; section 6 of the California 
Constitution, the)~gislati()IqI1USt constitute a "prqgram." In County ofLos Angeles v. State of 
California, the Calif.9rnia Supreme Court defined the· word "pro gram" within the meaning of . 
article XIII B, section 6 as oµ~ that carries out th.e governmental function of providing a service 
to the public, or laws .which,: to implement a state policy, impose unique requirements on local 
government$ .and dp npt apply generally to all residents and entities in the state. 8- The court-has 
held that only on!'l .of tbes_e ·findings is necessary.9 

The Comn'tis'iiibn-:finas that the tesfclaiifrlJgislation constitlites a program within the meaning of 
article XIII' B, section 6 of the Califcimiei Constitlitiori under both tests. First, it coilstitutes a . 
program that carries out-the gevetiii'nental function: Of providing a setviceto the pliblic, to' the 
extent the testblii.im legislation requires school districtS arid counfy offices of educiiti6iito''' 
'engage in supeMS'ciry, 'ftiilding arid reporting activities related ro. charier schools. ·The courtS 
have held that education is a peculiarly governmental function administered by local agencies as 
a service to the public. IO 

The test claim legislfl;pop, ~sq sa~sfie.s thesec;ond test tJiattriggers ar1;ic;:le XIIIB, section 6,to 
the extent that t)le test (l~~jJ;n)~gis~!ltion reguD:es scho()l districts and.eounty offj.ces of education 
to engage in c~.sc;ij:i.ci.~l.Sl,lpervisory,·funding,and reportjµ,g activities solely..applicf!,ble. to .. 
public school adrnini~tion .... The test claim legislation imposes uniqu€;\ require~ents upon . . . 
school districts"'l:l;i;t do}~gt.!ipply ,generaliy.to all resid.ents ·811<;1 entjJies ,ofthe. state;·· Ac;:_cordipgly, 
the Commission iµids. ~t.SUp6!Visory,.funding and reporting.actjvities related to charter,schools 
constitute a ''progr!lll).""and; thus, ·are su~jeptto arti~le XIII B, sectiop. 6 .of the C~lifornia 
Constitution. 

Issue 2: D,oe~·Jlu~!test q~,illl le~lation ·impose a ·.new program or high.er level 
of.seryice wi~~ an .ex:isf:ing program upon school districts within the 

. m~anP.;i,g 11!,.:~rti~~e.xm: :a, section. 6 of.the Califon;i,ia Constitution by 
reqajrmg,tj~1''' or. ~dditional activities. r~J.a~ed. to ch11.1::ter school 
s11pervi,llion and rep()r:ting? .... 

The claimants contend thatthe·test cliliin: legislation imposes a riew ptogfam or higher level of 
service upon school districts by requiring specific new activities relatedto charter scnool · · 
supervision and reporting. Under prior law, school districts were required to engage in activities 

7 Article XIII B, section 6 of the California Constitution provides: ''Whenever the Legislature or any state agency 
mandates a new program or higher level of service on e.ny local gqve=ent, the state shall provide a subvention of 
funds to reimburse such local government for the costs of llUCh program or increased level ofservice, except that the 
Legislature may, but need not, provide such subvention of funds for the following mandates: ' 
(a) Legislative mandates requested by the local agency affected; (b) Legislation defining n new crime or changing an 
existing definition of a crime; or (c) Legislative i::iuindates enacted prior to Jf!lluaty 1, 1975, or executive orders.cir 
regulations initially implementing legislation enacted prior to January l, 1975 ." 
8 County of Los Angeles, supra, 43 Cal.3d at 56. 
9 Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537 · 

10 Long Beach Unified School Dist., supra, 225 Cal.App3d at 172 state~ "al~ough n~:roi.ls priv_ate scho_ol~ e,xi.st, · 
education in our society is considered to be a peculiarly govcmririental function .. : ·il.dmini.Btered by local agencies to 
provide service to the public." · · 
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related to initial charter scl;tool petitions, and for monitoring and evaluating the perfonnance of 
charter schools pertaining to the revision or renewal of approved charters. 1

.
1 The test claim 

legislation makes chlll;tges to some of the requirements as compared to prior law. The analysis 
for finding a new program or higher level of service must examine whether .the test claim 
legislation requires a school district to engage in activities, and whether such activities constitute 
a new program or higher level of service when compared to prior law. · ·· 

Test Claim Statutes: 

Education Code section 47602. 

This Education Code section, as added by Statutes 1992, chapter 781, and amended by Statutes 
1993, chapter589, Statutes 1996, chapter 849, Statutes 1998, chapter 34, and Statutes 1998, 
chapter 673 provides: 

(a)(l) Jn the 1998-99 school year, the maximum totai ~umber of charter schools 
authorized to operate in tliis state shall be 250. In the 1999-2000 school year, and 
in each successive school year thereafter; an additional 100 charter schools are 
authomed to operate in this state each successive school year. For the purposes 
of implementing this section, the State Board of Education shall assign a number 
to each charter petition that it grants pursuant to subdivision G) of Section 47605 
and to each charter notice it receives pursuant to subdivision (i) and paragraph (5) . 
of subdivision (j) of Section 4 7605, based on the chronological order in which the 
notice is received. The limits contained in this paragraph may not be waived 
pursuant to Section 3 3050 or any other provision oflaw. 

(2) By July 1, 2003, the Legislative Analy6t shall, pursuant to the criteria in 
Section 47616.5, report to the Legislature on the effectiveness of the charter 
school approach authorized under this part and recommend whether to ·expand or 
reduce the annual rate of growth of charter schools authorized pursuant .to this 
section. 

(b) No charter shall be granted under this part that authorizes.the conversion of 
any private school to a charter school. No charter school shall receive·any public 
funds for a pupil if the pupil also attends a·private school that charges the pupil's 
family for tuition. The State Board of Education shall adopt regulations to 
implement this section. 

Claimants.identify that Education Code section 47602, subdivision (a), as amended by Statutes 
1998. chapter 673. "increases the number of chatter schools that are authorized to operate in the 
state." The statutory language is directed to the State Board .of Education and the state 
Legislative Analyst's Office, and claimants do not specifically.identify any new reimbursable 
activities or duties imposed upon local educational agencies by this amended Education Code 
section. Therefore, the Commission finds that Education Code section 4 7602 does not impose a 
new program or higher level of service upon school districts or county offices of education. 

11 Statutes 1992, chapter 781, enacting Education Code sections 47605 and 47607. See previously approved test 
claim Charter Schools, CSM-4437. . 
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Education Code Bection 47604. 
. . 

This Education Code section, as added by Statutes 1998, chapter 34, provides: 

(a) Charter schools ma:Y elect to operate as, or be operated by, a nonprofit public 
benefit corporation, fanned and organized pursuant to the NonprofitPublic 
Benefit Corporation Law (Part 2 (commencing with Section 5110) of Division 2 
of Title 1) of the Corporations Code). 

(b) The governing board of a school district that grants a charter for the 
. establishment of a charter school formed and organized pursuant to tliis sectio-n 
shall be entitled to a single representative on the board of directors of the 
nonprofit public benefit corporation. 

( c) It is the intent of the Legislature that an authority that grants a charter to a . 
charter school to be operated by, or as, a nonprofit public benefit corporation shall 
not be liable for the debts or obligations of the charter school. 

Claimants allege that,'despite the language of subdivis.ion (c), the· school district or county office 
of education granting a charter, · 

may be liable for the acts or obligations of the charter school due to the granting 
authority's statutory oversight responsibilities or because the nonprofit 
corporation laws may shield the·charter school, but not the granting authority, 
from liability. County offices of education and school districts must determine 
the impact of section 47604 on self-provided or purchased insurance. Further, 
county offices of education and school districts may iricur additional costs for . 
such insurance as the result of the election of a.charter school to operate as or by a 
nonprofit public benefit corporation·. 

Claimants have not offered legal support for tills contention. Alternatively, DOF, in its · 
response of July 28, 2000, argues: 

Districts have a choice as to whether or not to buy more liability uisurance. 
Furthe:r, the·law makes the districts and county offices better off than before by 
specifying in statute that they should have no liability. Indeed, the district's need 
for such coverage would seem to decrease, as they are now responsible for fewer 
students. The Department of Education's legal opinion, [test claim Attachment 1, 
dated June 12, 1997], similarly concludes the chartering agency has no liability 
for charter school activities. J 

The CDE' s June 11, 1997 legal opinion, Charter School Liabiliry and Accountability; provides 
extensive statutory and case law analysis on public sector imputed and vicarious liability law, 
and concludes, "Given the purpose of the enabling legislation, we believe the better view is that 
chartering entities are completely immune from liability incurred by charter schools under 
existing law." Following this opinion, the Legislature enacted Education C9de section 47604, 
subdivision (c), to confirm that chartering entities, including school districts and county offices 
of education, are not to be liable for the debts or obligationS of a charter school, when operated . 
as, or by, a non-profit. 

In claimant San Diego Unified School District's September 30, 2002 comments on the draft staff 
analysis, the claimant expresses agreement "with staff's recommendation regarding the purchase 
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of insurance for charter schools established as nonprofit public benefit corporation[s]." Claimant 
then goes·on to argue that: 

However, charter schools not operating as a nonprofit corporation have been the 
Bponsoring entity's re~porisibility for acts or obligations. 

DOF contends Uii.der Education Code section 4 7604 "districts have a choice as to 
whether or not to buy more liability insurance." Given that school districts shall 
purchase insurance in accordance with Education Code section 35208 (a) 12 there is 
no reasonable alternative for the sponsoring district of a charter but to purchas·e 
insurance for charter schools that are not a nonprofit public benefit corporation. 

Education Code section 47604 for the first time determined the responsibility of 
sponsoring districts with charter schools not operating as nonprofit corporations. 
Therefore, in accordance with Education Code section 35208 (a) purchasing 
insurance for the charter school is mandatory as it would be for other school sites. 

It is unclear about how this· new argument connects with the test claim. legislation. First, 
Education Code section 35208, subdivision (a), which requires school districts to carry liability 
insurance, was not pied as part of the test claim allegations. Second, even if the section was 
properly pled and before the Commission now, it does not fall within the jurisdiction of the 

1Commission under article Xill B, section 6, subdivision (c) of the California Constitution, 
because Education (!ode section 3 5208 was enacted prior to 1975 .13 Claimant raises a new 

. argument for reimbursement of a chartering entity's costs of purchasing liability insurance to 

. cover a charter school not run as a non-profit. The Commission finds no connection from the 
test claim legislation pied, :riamely Education Code section 4 7604, to this newly asserted 
:expense. Education Code section 47604, as cited in its entirefy above, simply allows a charter 
school to operate as a non-profit. It has nothing to do with purchasing liability insurance, or for 
determining "the responsibility of sponsoring districts with charter schools not operating as 
nonprofit.~orporations." [Emphasis added.] . 

The Commission finds that Education Code seqtion 47604 does not require any new activities on 
the part of school districts or county offices of education. As discussed in Long Beach, · · · 
"mandates" is to be understood "in the ordinary sense of 'orders' or 'commands. "' 1 ~ The state, 
by permitting charter schools to operate as a nonprofit public benefit corporation,.in no way is 
ordering school cli.strictsto purchase additional insurance, therefore the statute does not irripose'·a 
new program or higher level of service upon school districts or county offices of education for · 
the alleged costs and activities. 

12 Claimant's footnote contains complete text of the cited code section. 
13 Fonner Education Code of 1959, section 1017 was renumbered by Statutes 1976, chapter 1010 as section 35208. 
1 ~ LongBeach Unified School Dist. v. Staie of California, supra, 225 Cal.App.3d at 174. 
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Education. Code section 47605. 

This Education Code section, as added by Statutes 1992, chapter 781, and amended by Statutes 
1993, chapter 589, Statutes 1996, chapter 786, Statutes 1998, chapters 34 and 673;15 provides the 
standards and instructions for filing and reviewing a petition to establish a charter school. This 
code section, ·as added by Statutes 1992, chapter 781, was the subject of the prior test claim, 
Charter Schools, and was found to impose a reimbursable state mandate for school districts for 
new activities related to processing initial charter school petitions. Claimants allege new 
reimbursable state mandates are imposed by amended subdivision (j) and new subdivision (k). 
Each subdivision will be analyzed individually below. Amended subdivision G)(l) provides: 

(j)(l) If the governing board of a school district denies a petition, the petitioner 
may elect to submit the petition for the establishment of a charter school to either 
the com:ity board of education or directly to the State Board of Education. The 
county board of education or the State Board of Education, as the case may be, 
shall review the petition pursuant to subdivision (b). If the petitioner elects to 
submit a petition for establishment of a charter school to the county board of 
education and the county board of education denies the petition, the petitioner 
may file a petition for establishment of a charter school with the State Board of 
Education. · ' 

Claimants allege "subdivision G) now allows·a·charter petitioner· to submit a charter petition 
directly with the county board of education ... whenever a school district denies a charier 
petition." By replacing subdivision G), the LegiSlature eliminated the previo\isly approved 
mandate activities for county superintendents to convene a review panel to evaluate a denied 
charter petition and substituted a new review procedure. . 

Claimants indicate intent to request a parameters BJ,ld guidelines amendment to incorporate any 
new activities into the existing Charter Schools parameters and guidelines. The reimbursable 
activities of former subdivision (j), as added by Statutes 1992, chapter 781, should be eliminated 
from the Charter Schools parameters and guidelines, effective January 1, 1999, and replaced 
with the new requirements of subdivision G)(I). The Commission finds that Education Code 
section 47605, subdivision (j)(l), as amended by Statutes 1998, chapter 673, imposes a new 
program or higher level of service upon county offices of education for the following activity: 

• After the governing board of a school district denies a charter school petition and 
the charter school petitioner submits the petition to the county board of education, 
the county board of education shall review the petition pursuant to Education 
Code section 47605, subdivision (b). 

Claimants also allege that Statutes 1998, chapter 673 further amended 

subdivision U) to allow a charter petitioner to file a judicial action challenging a 
school district's denial of the petition if the county board of education 6r the State 
Board of Education fails to act on a direct petition.within 120 days. Thus, school 
districts must respond to, prepare for, and participate in a judicial proceeding, 

15 This statute bas been further amended by Statutes 1999, chapter 828, Statutes 2000, chapter 580, and Statutes 
2001, chapter 344, none of which are included or amended into the present test claim allega~ons. Nor di~ claimants 
include the amendments made by Statutes 1993, chapter 589, or Statutes 1996, chapter 786 m the test claun 

allegations. 
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rather than a county board of education review, ifthe charter petitioner challenges 
a decision by a ·school district to· deny a charter petition. 

Clainiants refer ~o subdivision 0)(3): 

If either the county board of education or the State Board of Education fails to act 
on a petition within 12.0 days of receipt, i:he decision- of the governing board of the 
schooJ.:district to deny a petition shall; thereafter, be subject to judicial review .. 

DOF arglies, ''No new.mandate is established ii.s charters alW8ys had a right to file a: jililicial 
action. The Education Code is permissive; as long as an action is not prohibited, it is peri:nitted." 
In addition, the Commission notes that response to judicial review is not imposed by state action, 
but by the action of a member. of.the public filing a lawsuit. Subdivision G)(3) merely sets a time 
period lifter which the cb.£!,rter petitioner can demonstrate to ,a court that they have exhausted an 
statutory administrative remedieis .. Therefore, the Commission finds that Education Code section 
47605, subdivision G)(3), as amended by Statutes 1998, chapter 673, does not impose a new 
program or higher level of service upon school districts. . . , 

Finally, claimants allege a reimbursable.state mandate is imposed by Education. Code section 
47605, subdivision (k)(3), in pertinent part: · · · · · · · 

A charter school that.has been granted its charter by the State Board of Educ·atjon 
__ . and electS to seek.renewal of'l.ti ob.inter shall, prior to expiration ofthe.¢harter, 

,,. - submit its petitfon 'for renewal to the governiliirboard of the schocil district that 
:. initially de~ied ~~ charter.·. . . . . . .. .. . . . . '. . . 

DOF's response "concur[s] thatth~ law .imposes new duties on the agency that previously dehled 
a charter." The,Commission agr~~. and finds thatBducation Code,secti9n 47605; subdivision 
,(k)(3 ), as added by Statutes 1998, cb,apter 67-3; imposes a new.program or higher level of service 
)1pon-school districts for the following activity: . , · . . · · · 
1'L·,' '· 

',J.'; .• . ;,, Review charter school petitions for renewal, -when submitted directly to the 
governing board of th~ school district that initially denied the.charter1prior to 
·expiration of the chartei.: granted by the State Board of Education. 

' ; . - ,. ' '. . 

Education Code section 47605.5, 

This Education Code section; as added.by Statutes 1998, chapter 34,.provides: 

A petition may be submitted directly to a county board of education iii the same 
manner as ,setforth:in: Section 47605 for charter schools that will serve pupils for 

· whom the C,QUIJ.ty office of educ~tio11 woµl_d o~herwise ~e respolll!ibl~ for .·. .. 
providing direct education and related services. Any deriial of a petitio11 s.hEIµ b.e 
subject to the same process for any other county board .of education denial of a 
charter school petition pursuant to this part. · 

Claimants allege that this code section imposes:·'-'new r6!'1.uirements for responding.to inform.B:tion 
requests, evaluating charter school petitions, conductiiig.public hearings; monitoring charter· 
school performance, and•responding to .appeals: of decisions with respeet to charter school 
petitions made directly to the county board of education." 

Prior law of Education Code section 47605, as added by Statutes 1992, chapter 781, only 
permitted proponents of a charter school to apply to a county office of education for review when 
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the governing board ·of a school district denied a petition. New Education Code ·section 4 7605 .5 
sets up a requirement for county boards of education.to review submitted charter school petitions 
under the criteria of section 476_05, if the proposed charter school is designe4 to ~'serve pupils for 
whom the county office of education would otherwise be responsible for providing direct 
education and related services." This requires county boards of education to inciir expenses for 
activities previously found reimbursable to school districts under the -Charter Schools parameters 
and guidelines. The Commission finds that Education Code section 47605.s; as added by 
Statutes 1998, chs,pter 34, imposes a new program or .higher.level of service upon county offices 
of education for the following new activity: · 

• Review charter school petitions submitted directly to the county board of 
education, iiftlie.sanie manner rurset forth in Education Code section 47605, for 
charter schools that will serve pupils for whom the county·of:fice· of'ed'ucation 
would othemse·be responsible for providing direct ediication·'ai:id related 
set"Vices. . ' . ' r ' . 

Education Code section 47607. 

This Educatio~ C~de se~ti'oii, as added by Statutes 1992, chapter 781,.and amended by s·t~tutes 
1998, chapter 34, provides, · · ··· · 

(a)(l) A~~ may be gi:aµtecj. pursuant to Se.ctioJ;J.S 47605; 4760~.j, !ffid 476.Q6 
for a period po~ to exceed jlye'.years .. A ch!J.iter granted l;>y a !lchool dis:trict ... 
governing board, a COUnt)I board of education or the State Board qf Eq~cation, 

· may be granted one or more subsequent renewals by that entity.. Each: renewal 
. shall befor:a period'offive years. A niateriiil re'visioli_ciftheprovisioils ofa . 

chartet,petition may be·:maae only with the appfuval:of:the .authority that•granted 
the charter. The authority' thafgta:iitedthe cliafter :fuayinBpect of' observe liny part 

· . of the charter school at any time. 

(2) Renewals andmaterial revisions of charters shall be governed by'the standards 
and criteria in Section47605. 

(b) A charter may be revoked by the ati.tli~rity that granted the.~harle~ under this · 
chapter if the authority finds that the charter school did any of the follo:wing: 

( 1) Committed a material violation of any of the conditions, standards, or 
procedures setJo¢.i. in the charter. 

· (2) Failed to meet or pursue any of the pupil outcomes identified in:the charter. 
. ' .. ' ' ·.·.1. ' - .. • 

(3) Failed to meet g~eraily ii.ccepted accotinti!lg i:>riri..~iples, or engag~d in fiscal 
mismanagefuen( · - · · · · 

( 4) Violated any provision oflaw. 

( c) Prior .to revocation; the authority ~t granted the .charter shall notify the 
charter public school of any violation of-this section and give the school a . 
reasonable opportunity to cure the violation, unless the authority determines, m . 
writing, that the.violation constitutes a severe and imminent threat to the health or 
safety of the pupils .. 
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ThiB statute was included in the original Charter Schools test claim filed on the enactment of 
Statutes 1992, chapter 781. The primary amendment by Statutes 1998, chapter 34 was the 
addition of subdivision (c). · 

Claimants allege that Education Code section 47607, as amended, requires the school district or 
county office of education granting a charter school petition to "provide notice to that charter 
school prior to any proposed charter revocation ... and also requires the ch~er grai:J.ting 
authority to give the charter school a reasonable o.pportunij:y to cme" violations that do not pose 
a threat to health and safety. DOF agrees "that the cost of preparing a written notification is 
new." Claimants acknowledge that other activities required by Education Code section 47607 
are already 1'.eimbursable through the original Charter Schools claims process. 

Under the provisions of Education Code section 47605, subdivision (b), school districts, and 
county offices of education required to review charter school petitions, "shall grant a charter for 
the operation of a school under this part if it is satisfied that the charter is consiStent with sound 
educational practice." Under the statute, local educatioruil agencies must cite facts and make 
specific written findings in order to reject a charter application; the rejection cannot be arbitrary. 
Thus, acceptance and approval of a complete charter petition is not a discretionary act an· the part 
of school districts and county offices ·of education. 

. . 
Qnce a charter school petition is approved the chartering agency maintains some oversight 
'r¢sp6nsibilities. For example, Education Code section 47613 states, "a chartering agency may· · 
charge for the actual costs of supervisorial oversight of a: charter school." Ifin the course ofthRt 
oversight, the school district or county office of education detennines that the standards or 
criteria of the approved charter are not being met, the chartering agency has a duty to revoke the 
charter by following the mandatory procedm:e described in Education Code section 4 7607, 
subdivision (c). Therefore, the Commission .finds that Education Code section 47607, as 
amended by Statutes 1998, chapter 34, imposes a new program or higher level of service upon 
school districts and cm,mty offices of education for the following new activity: 

··" • Prior to revocation of a charter, the authority that granted the charter shall notify 
the charter public ·school of any violation of this section and give the school a 
reasonable opportunity to cure the violation, unless the authority detennines, in 
writing, that the violation constitutes a severe and imminent threat to the health or 
safety of the pupils. 

Education Code section 47613 Cfomzerlv 47613. 7!. 

· When the test claim was filed, the test claim statute was Education Code section 47613.7, as 
added by'Statutes 1998, chapter 34. The section was renumbered Education Code section 47613 
by Statutes 1999, chapter 78, effective July 7, 1999. No amendments were made to the statutory 
language. 

(a) Except as set forth in subdivision (b ), a chartering agency may charge for the 
actual costs of supervisorial oversight of a charter school not to exceed I percent 
of the revenue-ofthe charter school. 

(b) A chartering agency may charge for the acti.ial. costs of supervisorial oversight 
ofa charter school not to exceed 3 percent of the revenue of the charter school if 
the charter school is able to obtain substantially rent free facilities from the 
chartering agency. · · 
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( c) A local agency that is given the respon8ibility for supervisorial oversight of a 
charter school, pursuant to paragraph (l}ofsubdivision (k) of Section 47605, may 
charge for the costs of supervisorial oversight, and administrative costs necessary 
to secure charter school funding, not to exceed 3 percent of the revenue of the 
charter schoo~. A charter school that is charged for·costs under this subdivision 
shall not be charged pursuant to subdivision (a) or (b ). 

(d) This section shall not prevent the charter school ·from separately purchasing 
administrative or other services from the chartering agency or any other source. 

(e) For the purposes of this section, a chartering agency means a school district, 
county department of education, or the State Board of Education, that granted the 
charter to the charter school. 

Claimants allege that although the code section allows school districts to charge a charter school 
for th.e actual costs of supervisorial ovei:sight, the maxi.mum charge of one percent (or three 
percent ifthe school district provides substantially rent-free facilities to the charter school) of 
charter school revenue, is insufficient to pay for the oversight costs. 

DOF argues "that if the Legislature had intended that chartering agencies' requirements should 
. be more costly, they would not have imposed a limit on the reimbursements. On the contrary, 

we believe this limitation was in keeping with the intent of the Charter. law that oversight be just. 
that and was intended t6 discourage micromanagement." 

The Commission notes that this statute alone does not impose a new program or higher level of 
service, but instead establishes a fee.system .for which the chartering agency can impose a 
maximum charge of one or three percent of the charter school revenue for the actual costs of 
supervisorial oversight. Supervisorial oversight is a reimbursable activity in the original Charter 
Schools Parameters and Guidelines, as follows: 

4. Monitoring the charter 

Subsequent administrative review, airnlysis, and reporting OU the charter school's 
perfonnance for purposes of charter reconsideration, renewal, revision, 
evaluation, or revocation by the governing body. 

In comments on the draft staff anal)rsis, claimant San Diego Unified School District states that 
they are "unable to locate in the Parameters and Guidelines or in the Claiming Instructions the 
term 'Supervisorial oversight.'" The Commission agrees that this is not the exact language 
utilized, however, claimant has not cited any other definition of "supervisorial oversight" in the 
Education Code indicating that the term should not be read as comparable to the "Monitoring the 
charter" activity allowed for in Charter Schools Parameters and Guidelines. 

Claimant argues that "the supervisorial oversight activities are a new program or higher level of 
service that is required to be performed by the sponsoring entity and must be a reimbursable [sic] 
for any amomi.ts exceeding 1 % or· 3%." Again, supervisorial oversight is not a new activity 
required by the law claimed in the present test claim allegations. ·Claimant cannot make a 
successful claim for subvention for the costs of supervisorial oversight without first pleading and 
establishing that a new law or executive order imposed a new program or high.er level of service 
upon school districts or county offices of education. The laws relating~to supervisorial oversight 
as an activity were pled in the original Charter Schools test claim based upon the enactment of · 
Statutes 1992, ·chapter 781, and have already been found by the Commission to impose certain 
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reimbursable costs mandated by the state. The Commission finds that Education Code section 
47613 does not require any new activities, but rather establishes a fee authority to be used by a 
school district or county office of education to offset any cost:S of charter school supervisorial 
oversight. 16 

The Commission finds that Education Code section 47613, as added by Statutes 1998, chapter 
34, renumbered by Statutes 1999, chapter 78, does not impose a new program or higher level of 
service upon school districts or county offices of education. 

Education Code section 47613.5. 

Education Code section 47613.5, as added by Statutes 1998, chapter 34, effective 
January 1, 1999, and repealed by Statutes 1999, chapter 78, effective July 7, 1999, follows, in 
pertinent part: 

..... 

(a) Notvvithstanding Sections 47612 and 47613, commencing with the 1999-2000 
school year and only upon adoption of ~egulations pursuant to subdivision (b ), ' 
charter school operational funding shall be equal to the total funding that would 
be available to a similar school district serving a similar pupil population, 
provided that a charter school shall not be funded as a necessary small school or a 
necessary small high school, nor receive revenue limit funding that exceeds the 
s:tatewide average for a school district of a similar type . 

· · (b) The State Department of Education shall propose, ~d the State Board of 
pducation may adopt, regulations to implement subdivision (a) and, to the extent 
poss~ble and consistent with federal law, provide for simple and, at the option of 
the charter school, local or direct allocation of funding to charter schools. 

·Claimants allege that ''Education Code section 47613.5 required the State Department of 
· Education to propose, and the State Board of Education to adopt, regulations that provide for 
these alternative methods of funding." The statutory language is' directed exclusively to the CDE 
and the State Board of Education and does not impose any activities or duties upon school 
districts. 

In addition, as discussed above, it appears that the proposed regulations were never published or 
operative prior to the repeal of this implementing Education Code section, effective July 9, 1999. 
Any potential activities for local educational agencies would have resulted from the 
implementation of the regulations originally required by this statute, not from the statute alone, 
Therefore, the Commission finds that Education Code section 47613.5 did not impose a new 

·program or higher level of service upon school districts or county offices of education. 

Education Code section 47614. 

This Education Code section was added by Statutes 1998, chapter 34, operative January 1, 1999. 

A school district in which a charter school operates shall permit.a c)larter school 
to use, at no charge, facilities not currently being used by the school district for 
instructional or administrative purposes, or that have not been historically used for 

16 Government Code sedion 17514 defines "costs mandated by the state" as increased costs a district is "required to 
incur," therefore any costs that are recoverable through sources other than district tax revenues are not reimbursable 
casts mandated by the state. 
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rental purposes provided the charter school shall be resppnsible for reasonable 
maintenance of those facilities. · 

Education Code section 47614 was replaced by language from Initiative Measure, Proposition 
39, section 6, effective November 8, 2000, as follows in part: 

The intent of the people in amending Section 47614 is that public school facilities 
should be shared fairly among all public school pupils, including those in charter 
schools. 

Each school district shall make available, to each charter school operating in the 
school district, facilities sufficient for the charter school to accommodate .all of 
the charter school's in-district students in conditions reasonably equivalent to 
those in which the students would be accommodated if they were attending·other 
public schools of the district. Facilities provided shall be contiguous, furnished, 
and equipped, and shall remain the property of the school district. The school 
district shall make reasonable efforts to provide the charter school with facilities 
near to where the charter school wishes to locate, and shall not move the charter 
school unnecess1Uily. 

The statutory language of Education Code section 47614, as added byStatutes 1998, chapter 34 
was replaced by vote of the people upon the approval of Proposition 39, and thus is no longer 
subject to article XlJI B, section 6 of the California Constitution, which only requires subvention 
when "the Legislature or any state agency mandates a new program or higher level of service." 
Therefore, the Commission :finds that any potential reimbursement period for Education Code 
section 47614 begins on January 1, 1999, and concludes on November 8, 2000. 

Claimants allege that Education Code section 47614 imposes a reimbursable state mandate, 
including "the fair rental value of the facility as determined by the school district governing 
board plus other, drrect and indirect costs associated with the charter school's use ·of the facility." 

DOF' s July 28, 2000 response to the test claim allegations concludes: 

The law specifically states that the district must provide facilities only if they are 
excess facilities or are not already being rented. As such, there is no loss of rent 
to the district, as the "fair rental value" of an unrented property is zero. However, 
there could be minor, one-time administrative costs in establishing a free use 
agreement with the charter. Additionally, even if there were a revenue loss, it 
would not appear to constitute a reimbursable new program nor higher level of 
service within the meaning of the mandate law. Finally, the law also provides 
offsetting savings, because the law requires that any facilities provided for use by 
the charter be maintained by the charter, thus relieving the chartering agency from 
the costs of maintenance on the surplus facility. 

The Commission also disagrees with the claim for state subvention for any lost rental value of a 
facility utilized by a charter school under this section as it contradicts the court's holding in 
County of Sonoma v. Commission on State Ji1andates. In County of Sonoma, the court concluded 
that lost revenue is not reimbursable under article XIII B, section 6 of the California 
Constituti on.17 

17 County of Sonoma v. Commissimi on State Mandates (2000) 84Cal.App.4th1264, 1285. 
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In County of Sonoma, the counties contended that reduced allocation of tax revenues was a 
reimbursable cost un<ier article XIII B, section 6~ The court disagreed. After analyzing Supreme 
Court cases on mandates, reviewing Government Code section 17500 et seq. and other 
Constitutio~ provisions differentiating "costs" from "lost revenue," the court came to the 
following cohclusion.S: . . . 

· . [I]t i~ .. th~ e~penditure oftax'.:revenues oflocal governments that is the appropriate 
focl!B 9f secti()J:!. fi (County of Fresn:0 v .. State of California [citation omitted]) 
[ sti:L~g tlif!.t section 6. was '~designed to prqtect the tax revenues of local 
goy.emments fr9m state mandates that would require expenditure of such 
revenues."] 18 · 

No state duty.of SJJbve~tjpn is triggered where th~ loc;al agency is not required to 
expend its proceeds of tmc~s. 19 

. _'.. \ .:::~ .:, . . . '. ' .. . , ' ; :, .. , ·. . . . . . . 

The obvious view of the Legislature is that reimburs.eIIJ.ent is itlt~nde,~ ~c:i.replace 
. ·. abillafcostflncmtecfriot as compensation for reveniie-that was ri~er received.20 

.), 
:-·-':•c::i·. ····:··it~;·.-. ·.· .... ·· ····.,.:. : ,·: .ri~·'. · ···:·:i"f.~·;/:;:::_ ·.·. ·_ ~:· . : · 

The. pres~ce:()ft)i~e ~fBl'.eJ:lces· to ·reimbursemenHor lost ·revenue in article XIII 
suppoi;t!!,a-qgnc~usion that by·usin,g.the worcl. "coflt"·in section.6. the;voters meant 

. the co~on 111eanin,g of cost as an expe!!-ditur~ or expense actuaj.ly incurred.21 
• · 

L·. . • 

'Arid finilly, the cciUrt held that "we 'cfilulof-extei:id the proViSions of sebtio~ 6 to include C'cincepts .· 
sucli as Jost r:~venu~.''21 Accor.~gl,y, the Commission finds that the claim for the lost fall: rental · 
value is ·i:iot.s:i,ii;iji;c~to article)Cil,IB, s~ctj.on ·6, because lost revenue; such as· rental income, does 

.. noH:onstitute:~:.qqsk .·"·'· .,·, 

As for as_sociated ''direct Bil~:fudif.ect costS'' ofproVidlng properiyfo chatter schools, . · _.. · 
Statutes "·1998 (chapter S4'oDly reqiili'ed 'tliat scho6fdismctS pfovide']:'itoperly ilit wiiS ilot bemg 
cmi?ently·used fcif'ms'tructiciria1 br'lidministtjitive pwpOses·;: a~<i; 'if it ~d ·rigt beeti historicii:lly 

. rented . In other w6rosi'tlie'stattl'terofily reqmred scbobl districtS fo provide truly vacant, '·. : . 
: unutilized property. There was Iio state reqilliement tci eVict cU.rreiittenanfu; establish a: leas'e .·.. . 

agreement; or prepare property for a charter school in any way. In return for use'·iifthe'. . . 
· unutilized property, c~~:schools !'sha1Lbe.respon8ible for,reasonable·maintenance ofthose 
facilities," thus, providing a potential benefit to school ili$tricts; not ia'cost' •• : .. ·: . 

However, any po ten ti.Rf offsetfulg faviiigs does riot prechide' 'fuidmg thaf a new progfuM"or 
higher level ·Of service :Wl;LS imposed upon school di,stricts for the administrative expenses . . 
resultir).g din:1cttyJro1J1 :th°fi ,statutory requirement to permit charteriBc~ools to utilize unused 
district facilities, such asr~~one~tiqie administrative costs in establishing a free use agreement.with 
the charter," as propo11ed byDOF. 

16 Id. at 1283.-. · 

19 Id. at 1284. · 

20 Ibid. 

. 
21 Id. at 1285. · 
21 Ibid. 

. . . ~ : .. - ' 
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Thus, the Commission finds that Education Code section 47614, as added by Statutes 1998, 
chapter 34, imposes a· new program or higher level of service upon school districts from 
January 1, 1999 to November 8, 2000, for the following new activity: . 

• Permitting a charter school to use, at no charge, facilities not currently being used by the 
school district for instructional or administrative purposes, or that have not been 
historically used for rental purposes provided the charter school shall be responsible for 
reasonable maintenance of those facilities.· (Reimbursement for this activity is limited to 
administrative expenses resulting directly from the requirement to permit charter schools 
to utilize unused district facilities. Rental value of the facility is specifically excluded as 
a reimbursable expense.) 

Test Claim Executive Orders: California Department of Education Memorandum: 

Implementation ofNew Charter School Funding Model, dated April 28. J 999. · 

Claimants allege the memorandum is an executive order imposing a reimbursable state mandated 
program for the processing of payments ofproperty tax from school districts to charter schools. 
The April 28, 1999 document is a letter "intended tci help charter schools make" dec:isions on the 
new funding model options described in Education Code section 47613.5. The memorandum 
discusses the plan for implementation of Education Code section 47613.5, however the code 
section. was repealed on July 7, 1999, and thus the memorandum was no longer of use. 

Under Government Code section 17516, an "executive order" may include "any order, plan, · 
requirement, rule, or regulation issued by ... any· agency, depB1:1:ment, board, or commission of 
'state goverD.m.ent." For the period of time the memorandum applied, it was informationa.\ 
regarding the new charter school funding model, however, the Commission finds that the 
memorandum did .not meet the definition of an executive order for schooldistricts·and coUn.ty 
offices of education, as it did not issue any directives or require any activities on the part of such 
local.educational agencies. The Commission :finds that the CDE memorandum dated 
April 28, 19.99, did not inl.pose a new program or higher level of service upon school districts or 
county offices of education. 

Issue 3: Does the test ciaim. legislation found to contain a new program or 
higher level of service also impose "costs mandated by the state" 
witliin the meaning of Government Code sections 17?14 and 17556? 

Reimbursement under article XIII B, section 6 is required only if any new program or higher
level of service is also found to impose "costs mandated by the state." Government Code section 
17514 defines "costs mandated by the state" as any increased cost B. local agency is required to 
incur as a result of a statute that inandates a new program or higher level of service. 

DOF nialces an argument against subvention for the part of the test clainf legislation, based upon 
the exception of Government Code section 17556, subdivision (e): that.there are no costs 
mandated by the state if the statute or executive order provides offsetting savings to local 
agencies or school districts which result in no net costs to the local agencies or school di~tricts, 
or includes additional revenue that was specifical)y intended to fund the costs of the state 
mandate in an amount sufficient to fund the cost of the state mandate. 

DOF contends that Statutes 1998, chapter 673, in amending Education Code section 47605, 
subdivision G), the Legislature eliminated a mandate that county offices of education "convene a 
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review panel to determine if a district acted properly in denying a petition. However, it also: a) 
adds a requirement that-county offices review petitions directly submitted to them; and b) allows 
charter schools to file judicial action against a district in the_ case of a denial if the entity failS to 
act on a petition within 120 days." · · 

DOF argues, "There would seem to be considerable offsetting savings resulting from the 
elimination of the earlier mandate. We believe these alternative activities to be comparable and 
therefore no reimbursable mandate exists." 

DOF's analysis does not comport with the complete description of offsetting savings in the 
exception to reimbursement described in Government Code section 17556, subdivision (e). 
Because the prior requirements in Education Code section 47605 were found to constitute a 
reimbursable state mandated program as part of the original Charter Schools test claim, the 
elimination of part of the mandate and the substitution of other requirements does not provide 
offsetting savings which result in no net costs to the school district. .Following the program 
evolution in a timeline: first, there is no program prior to the development of charter schools 
legislation; next, there is a new program in Statutes 1992, chapter 781, resulting in a 
reimbursable state mandate; :finally, part- of the new program activities are eliminated and 
substituted with alternative activities by Statutes 1998, chapter 673. But, under DOF~ s 
argument, because the newestprogram is comparable, suddenly ''nO reimbursable mandate 
.exists." -'This does not follow- if the previous program activities were reimbursable, the 
substitut~.d activities must be as well, unless another exception to subvention exists. 

In addition, the test claim legislation does not include additional revenue that was specifically 
intendedito fund the entire cost of the state mandate. Accordingly, the Commission·finds that 
Government Code section 17556, subdivision (e), does not apply to deny a finding of costs . 
mandated.by the state for the activities identified as imposing a reimbursable state mandated 

.program:.· 

The Corp,mission finds none of the other exceptions to finding a reimbursable state mandate 
under Government Code section 17556 apply here. Accordingly, the Commissiori finds that the 
activities identified in the conclusion, below, qualify for reimbursement because the activities 
impose costs mandated by the state within the meaning of Government Code section 17514. 

CONCLUSION 

The Commission concludes that Education Code sections 47605, subdivisiqn U)(l) and (lc)(3), 
47605.5, 47607, and 47614 contain new programs or higher levels of service for school.districts 
and/or county offices of education within the meaning of article XIlI B, section 6 of the 
California Co11Bti.tution, and impose costs mandated by the state pursuant to Government Code 
section 17514, for the following specific new activities: 

School Districts: 

• Review charter school petitions for renewal, when submitted directly to the 
govenring board of the school district that initially denied the charter, prior to 
expiration of the charter gni.nted by the State Board of Education. 
(Ed. Code, § 47605, subd.(lc)(3).)23 - -

. 
23 AB amended by Statutes 1998, chapter 673, operative January 1, 1999. 
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• Prior to revocation of a· charter, the authority that granted the charter sb..iill notify 
the charter public school of any violation of this section and give the school a 
reasonable opportunity to cure the violation, unless the authority determines, in 
writing, that the violation constitti:tes a severe and imminent threat to the health or 
safety of the pupils. (Ed. Code,§ 47607.)24 

• Permitting a charter school to use, at no charge, facilities not currently being used 
by the school district for instructional or administrative puzposes, or that have not 
been historically used for rental purposes, provided the charter school shall be 
responsible for reasonable ma.intenance of those facilities. (Reimbursement for 
this activity is limited to administrative expenses resulting directly from the 
requirement to permit charter schools to utilize unused district facilities. Rental 
value of the facility is specifically excluded as a reimbursable expense.) 
(Ed. Code;§ 47614.)25 

County Offices of Education: 

• Review charter school petitions submitted directly to the county board of 
education, pursuant to Education Code section 47605, subdivision (b), when the 

· governing board ofa school district denies a charter school petition and the 
charter school peti?oner submits the petition to tI:ie county board of education .. 
(Ed. Code, § 47605, subd. G)(I).)26 

• Review charter school petitions submitted directly to the county board of 
education, in the same manner B.s set forth in Education Code section 47605, for· 
charter schools that will serve pupils for whom the county office of education 
would otherwise be responsible for providing direct education and related 
services. (Ed. Code, § 47605.5.)21 

• Prior to revocation of a charter, the authority that granted the charter shall notify 
the charter public school of any violation of this sectlon and give the school a 
reasonable opportunity to cure the violation, unless the authority determines, in 
wiiting, that the violation constitutes a severe and imminent threat to the health or 
safety of the pupils. (Ed. Code, § 47607.)3 

The Commission finds that Educ.ation Code section 4 761329 establishes a fee authority that must 
be used by a school district cir eouncy office of education to offset any cialli:i.ed reimbursement 

24 As amended. by Statutes 1998, chapter 34, operative January 1, 1999. 
25 As added by Statutes 1998, chapter 34, operative January 1, 1999. Mandate eliminated by vciter approval of 
Proposition 39, which replaced Education Code section 47614, operative November 8, 2000. 

- . - . 

26 As amended by Statutes 1998, chapter 673,operative January 1, 1999. This.mandate replaces the previously 
approved mandate in Charter Schools for a review process for denied charter petitions. (Ed. Code, § 47605, 
subd. G), wi added by Stats. 1992, ch. 781; replaced by Stats: 1998, ch. 673 .) 

21 As added by Statutes 1998, chapter 34, operative January l, 1999. 

28 As amended by Statutes 1998, chapter 34, operative January 1, 1999. 

21 As added by Statutes 1998, chapter 34, operative January 1, 1999, and renumbered.by Statutes 1999, chapter 78. 
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-: 

for the costs of charter school supervisorial oversight under the Charter Schools parameters and 
guidelines. 

The Commission finds that Education Code sections 47602, 47604, 47613, 47613.5, 47614 and 
CDE Memorandum dated April 28, 1999, do not require any additional mandatory activities of 
school districts or county offices of education, and therefore do not impose a new program or 
higher level of service. 
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DECLARATION OF SERVICE BY MAil., 

I, the undersigned, declare as follows: 

I am a resident of the County of Sacramento .and I am over the age of 18 years, and not a 
party to the within action. My place of employment is 980 Ninth Street, Suite 300, 
Sacramento, California 958l4. 

November 22, 2002, I served the: 

Adopted Statement of Decision 
Charter Schools II, 99-TC-03 
Los Angeles County Office of Education and 
San Diego Unified School District, Claimants 
Statutes 1998, Chapter 34, et al. 

by placing a true copy thereof in an envelope addressed ta: 

Mr. Arthur M. Palkowitz 
San Diego Unified School District 
4100 Norrila.J Street, Room 3159 
San Diego, CA 92103-2682 

Ms. Marlene Dunn 
Los Angeles Comity Office of Education 
9300 Imperial Highway 
Downey, CA 90242 

State Agencies and Interested Parties (See attached mailing list); 

and by sealing and depositing said envelope in the United States mail at Sacramento, 
California, with postage thereon fully paid. 

I declare linder penalty of perjury under the laws of the State of California that the 
foregoing is true and correct, and that this declaration was executed on 

Novomb"' 22, 2002, "1 So=ento, CWifumia. ,/ ' .J, ' .. 
~Iii rJ-.14Ul/11tC' 

· C ORlASO : 0 
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BEFORE THE 

CO:MMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

I 

IN RE TEST CLAIM ON: 

Education Code Section 47605, Subdivision 
(b), and former Subdivisions G)(l), G)(2), and 

· G)(3); Education Code Section 47607, 
Subdivisions (a) and (b); Statutes 1992, 
Chapter 781; 

Filed on December 1, 1993; 

By San Diego Unified School District; 

and 

Education Code Sections 47602, 47604, 47605, 
47605.5, 47607, 47613 (fcinnerly47613.7), 
47613.5, and 47614; Statutes 1998, Chapters 
34 and 673; California Code of Regulations, 
Title 5, Sections 15410-15428; California 
Department of Education Memorandum dated 
April 28, 1999; . 

Filed on June 29, 1999; 

By Los Angeles County Office of Education 
and SanDiego Unified School District, 
Claimants. · 

No. CSM4437 

Charter Schools 

and 

No. 99-TC-03 

Charter Sc/tools II 

ADOPTION OF PARA.METERS AND 
GUIDELINES PURsUANT TO 
GOVERNMENT CODE SECTION. 17557 
AND CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, SECTION 
1183.12 ' 

_______________ ___) (Adopted on December 2, 2003) 

CONSOLIDATED PARAMETERS AND GUIDELINES 

On December 2, 2003, the Commission on State Mandates adopted the attached Consolidated 
Parameters and Guidelines. 

PA ULA HIGASHI, Executive Director Date 
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Adopted: Deac:mbcr 2, 2003 

CONSOLIDATION OF PARA.METERS· AND GUIDELINES 

Education Code Section 47605, Subdivision (b), and 
former Subdivisions G)(l), U)(2), and (j)(3) 

Education Code Section 47607, Subdivisions (a} and (b) 

Statutes 1992, Chapter 781 · 

Charter Scho;ls (CSM 4437) 

and 

Education Code Sections 47605, Subdivisions (j)(l) and (k)(3), 
47605.5, 47607, and 47614 

Stahites 1998, ciiap,ters 34 and 673 

Charter Schools II (99-TC-03) 

1 slTMMAR.v oF' THE MANDATE 

Charter Schools· 

_On July 21, 1994, the Commission on State Mandates (Commission) adopted its Statem:ehtof 
Decision findiilg that EdU:catibn Code sections'47605 and 47607, as added by Staru:res:•l992, 
chapter 781, require new activities related to iriitiil.l charter school petitions and for mo:iiitoring 
and evaluating the performance of charter schools pertaining to the revision or-.IenewaLof.. 
approved charters, which constitute a new program or higher level of service.for schooi districts 
and/or county offices of education within the meaning of article,:Xfrr B;'sectibri·6 of the -· ' 
California Constitution, and impose costs mandated by the state ptifsuantrfo:Governmeiit Code 
section 17514. Specifically, the Commission approved the Charter Schools test claim for the 
increased costs ofperforrriing the following actiVities: 

School Districts 
. . . ; ~· . ' .. \ . } . 

• Respond to requeatS from the public for informatl~n o~ the charter school program. 
·(Ed. Code,§ 47605.) · 

• Conduct a public hearing within thirty days ofreceipt of a.petition to qetermine 
community support forthe petition. (Ed. Code,§ 47605, subd. (b).) 

.. 
• Grant or deny the petition within sixty days of receipt, subject to a thirty-day extension 

upon agreement of the parties. (Ed. Code, § 47605, subd. (b).) 

• Provide persons to take part in a review panel to review the decision of the governing 
board of the school district and, if necessary, request the governing board of the school 
district to reconsider the charter request. (Former Ed. Code, § 4 7605, subd. (i) .) 1 

• 1 Effeetive January 1, 1999, this activity was replaced with the new requirements of Education 
Code section 47605, subdivision U)(l), as amended by Statutes 1998, chapter 673. 

Charter Schools (CSM 4437) &. Charter Schools fl (99-TC-03) 
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• Respond to any request of the review panel selected and convened by the county 
superintendent of schools pursuant to an appeal of any petition denied by the school 
district. (Former Ed. Code, § 47605, subd. U).)2 

• Monitor the performance of charter schools for which they have granted charters to 
determine if they have achieved their goals and objectives. (Ed. Code, § 47607 .) 

• Evaluate and decide upon requests f~r revision or extension of approved charters. 
(Ed. Code, § 47607.) 

County Boards of Education 

• Select and convene a review panel to review the decision of the governing board of the 
school district and, if necessary, request the governing board of the school district to 
reconsider the charter request. (Former Ed. Code, § 47605, subds. G)(l) and G)(2).)3 

• Hear a petition following a denial on reconsideration by the governing board of a school 
district. (Former Ed. Code, § 47605, subd. G)(3).)4 · 

• Conduct a public hearing within thirty days of receipt of a petition to determine 
community support for the petition. (Former ~d. Code, § 47605, subd. 0)(3).)5 

• Grant cir deny the petition within sixty days ofreceipt, subject to a thirty-day extension 
upon agreement of the parties. (Former Ed. Code, § 47605, subd. 0)(3).)6 

• .J'1onitor the performance of charter schools for which they have granted charters to 
·determine if they have·achieved their goals and objectives. (Ed. Code, § 47607 .) 

• ·Evaluate and decide upon requests for revision or extension of approved charters. 
(Ed. Code, § 47607.) 

'.fhe Coniraission determined that the following provisfons of Education Code sections 47605 
jmd 47607 did not impose a new program or higher level of service within the.meaning of article 
ban B;section 6 of the California Constitution and Government Code section 17514, for school 
districts and county boai·ds of education to: · 

• Plan and prepare procedures for implementation of the Charter Schools Act of 1992. 

2 Effective January 1, ·1999, this ·activity was replaced with the new requirements ofEducation 
Code section 47605, subdivision G)(l), as·amended by Statutes 1998, chapter 673. 
3 Effective January 1, 1999; this activity ~as replaced with the new ~equirements of Education 
Code section 47605, subdivision (j)(l), as amended by Statutes 1998, chapter 673. 
4 Effective January 1, 1999, this activity.was replaced with the new requirements of Education 
Code section 47605, subdivision (j)(l), as amended by Statutes 1998, chapter 673. 
5 Effective Jan'uary 1, 1999, this activity was replaced with the new requirements of Education 
Code section 47605, subdivision (j)(l), as amended by Statutes 1998, chapter 673. 
6 Effective January 1, 1999, this activity was replaced with the new requirements of Education 
Code section 47605, subdivision G)(l), as amended by Statutes 1998, chapter 673. 

Charter Sc/100/s (CSM 4437) & Charter Sclwols JJ (99-TC-03) 
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• Disseminate information regarding charter schools to s~ students, parents, and the 
community. 

Charter Schools II 

On November 21, 2002, the Commission adopted its Statement of Decision finding that 
Education Code sections 47605, subdivisions (j)(l) and (k.)(3), 47605.5, 47607, and 47614 
require new activities, as specified below, which constitute new programs or higher levels of 
service for school districts and/or county offices of education within the meaning of article 
XIII B, section 6 of the California Constitution, and impose costs mandated by the state pursuant 
to Government Code section 17514: 

School Districts 

• Review charter school petitions for renewal, when submitted directly to the governing 
board of the school district that initially denied the charter, prior to expiration of the 
charter granted by the State Board of Education. (Eel.. Code, § 47605, subci. (k)(3).) 

• Prior to revocation of a charter, the authority that granted the charter shall. notify the 
charter public school of any violation of this section and give the school a reasonable 
opportunity to cure the violation, unless the authority determines, in writing, that the 
violation constitutes a severe and imminent threat ·to the health or· safety of the pupils. · 
(Ed. Code,§ 47607, subd. (c).) · · 

• Permit a charter school to use, at no charge, facilities not currently being used by the 
school district for instructional or administrative purposes, or that have not been 
historically used for rental purposes, provided the Gharter school shall 'be responsible for 
reasonable maintenance of those facilities. (Reimbursement for this activity is limited to 
administrative expenses resulting directly from the requirement to permit charter schools 
to utilize unused district facilities. Rental value of the facility is specifically excluded as 
a reimbursable expense.) (Ed. Code,§ 47614.) 

Countv Offices of Education 

• Review charter school petitions submitted directly to the county board of education, 
pursuant to Education Code section 47605, subdivision (b), when the governing board of 
a school district denies a charter school petition and the charter school petitioner submits 
the petition to the county board of education. (Ed. Code,.§ 47605, subd. (j)(l).) 

• Review charter school petitions submitted directly to the co.unty board of education, in · 
the same manner as set forth in Education Code .section 47605, for charter schools that 
will serve pupils for whom the county office of education would otherwise be responsible 
for providing direct educatio~ and related services. (Ed. Code, § 4.7605.5.) 

• Prior to revocation of a charter, the authority that granted the charter shall notify the 
charter public school of any violation of this section and give the school a reasonable 
opportunity to cure the violation; uliless the authority determines,' in writing, that t~e 
violation constitutes· a severe and imminent threat to the health or safety of the pupils. 
(Ed. Code, § 47607, subd. (c).) 

Charter Sc/wo/s (CSM 4437) & Charle•· Schools JI (99-TC.03) 
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The Commission also. found that Education Code section 47.613 establishes a fee authority that 
must be used by a school district or courity office of education to offset any claimed 
reimbursement for the costs of charter school supervisorial oversight under the Charter Schools 
Parameters and Guidelines. 

In addition, the Commission found that Education Code sections 47602, 47604, 47613, 47613.5, 
47614 and Califori:Lia Department of Education Memorandum dated April 28, 1999, do riot 
require any additional mandatory activities of school districts or county offices of education, and 
therefore, do not impose a new program or higher level of service. 

II. ELIGIBLE CLAIMANTS 

Any "school district," as defined in Government Code section 17519, except for communicy 
colleges, which incurs increased costs as a result of this mandate, is eligible to claim 
reimbursement. Charter schools are not eligible claimants. 

ill. PERIOD OF REIMBURSEMENT 

Government Code section 17557 states that a test claim must be submitted on or before June 30 
following a given fiscal year to establish eligibility for that fiscal year. Although the Charter 
Schools II test claim was filed on August 24, 1999, which establishes a reimbursement period 
beginning July 1, 1998, the test claim legislation was not operative until January 1, 1999. 
Therefore, this consolidated set of parameters and guidelines _is operative for costs inctirred from 
January 1, 1999, and beyond. 

Education Code section 47614, as added by Statutes 1998, chapter 34, was replaced by voter 
approvfifof Proposition 39, which was operative November 8, 2000. Therefore, costs incurred 
for compliance with Education Code section 47614 is only reimbursable for the period 
January'. l, 1999, through November 7, 2000. 

Costs fo,(Charter Schools (CSM 443 7) that have been claimed for fiscal years 1998-1999, 
1999-2000, 2000-2001, 2001-2002, and 2002-2003 as of the effective date of these parameters 
and guidelines pursuant to the State Controller's claiming instructions for Program 140 may not 
be clitimed and are not reimbursable Under these parameters and guidelines. · 

Actual costs for one fiscal year should. be included in each claim. Estimated costs for the 
subsequent year may be included on the same claim, if applicable. Pw:suant to Government 
Code section 175 61, subdivision ( d)(l), all claims for reimbursement of initial years' costs shall 
be submitted within 120 days of the issuance of the State Controller's claiming instructions. 

If total costs for a given year do not exceed $1,000, no reimbursement shall be allowed, except as 
otherwise allowed by Government Code section 17564. 

IV. REIMBURSABLE ACTIVITIES 

To be eligible for mandated cost reimbursement for any fiscal year, only-actual costs may·be 
claimed. Actual costs are those costs acttially incurred to implement the mandated activities . 

. Actual costs must be traceable and supported by SOUrCe documents ·that show the viilidity of such 
costs, when they were incurred, and their relationship to the reimbursable activities. A source 
docuinent is a document created at or near the same time the actual cost.was incurred for the 
event or activity in question. Source documents may include, but are not limited to, ,employee 
ti.me records or time logs, sign-in sheets, invoices, and receipts. 
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Evidence corroborating the source documents may include, but is not limited to, wo.rksheets, cost 
allocation reports (system generated), purchase orders, contracts, agendas, and declarations. 
Declarations must include a certification or declaration stating, "I certify (or dCclare)under 
penalty of perjury under the laws of the State of California that the foregoing is true and correct," 
and must ·further comply with: the requirements of Code of Civil Procedure section 2015 .5. 
Evidence corroborating the source documents may include data relevant to the reimbursable 
activities otherwise in compliance with local, state, and federal government requirements. 
However, corroborating documents cannot be substituted for source documents. 

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable 
activities identified below. Increased cost is limited to the cost of an activity that the claimant is 
required to mcur as a result of the mandate. . 

For each eligible claimant, the following activities are reimbursable: 

Charter Schools1 

A. School Districts 

1. Responding to information requests 

Provide information, upon request, to the community regarding the Charter Schools Act 
of 1992 and governing board's charter policy and procedures. (Ed. Code, § 47605.)8 

2. Evaluating petitions 

Review and evaluate qualified charter petitions for compliance with criteria for the 
granting of charters. (Ed. Code, § 47605:)9 

3. Public hearings 

Prepare for public hearings, to be done within thirty days of receiving the petition, to 
consider the level of community support for a charter school petition, and grant or deny 
the charter school petition within sixty days ofreceiving the petition, subject to one 
thirty-day continuance by agreement of the parties, pursuant to Education Code section 
47605. (Ed. Code,§ 47605.) 10 · · 

1 Effective January 1, 1999, many activities from the original Charter Schools Par~eters and 
Guidelines were amended by Statutes 1998, chapters 34 and 673, and are reflected m the Charter 
Schools JI activities.) 
8 As added by Statutes 1992, chapter 781. · 

9 As added by Statutes 1992, chapter 781. 

10 As added by Statutes· 1992, chapter 781. 
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B. School Districts and County Offices ofEducation 11 

1. Monitoring: Renewal, Material Revision, and Revocation of the Charter12 

a. Review, analyze, and report on the charter school's performance for purposes of 
charter reconsideration, renewal, revision, evaluation, or revocation by the governing 
body. (Ed. Code,§ 47607, subds. (a) and (b).)13 

· 

b. Evaluate and decide upon material revisions, renewals, or revocations of charters. 
(Ed. Code, § 47607, subds. (a) and (b).) 14 

Charter Schools II 

A. School Districts 

1. Review charter school petitions for renewal that are submitted directly to the governing 
board of the school district that initially denied the charter. 15 Pursuant to Education Code 
section 47605, subdivision (k)(3), the petition must be submitted prior to expiration of the 
charter granted by the State Board of Education. (Ed. Code; § 47605, subd. (lc)(3).) 16 

2. Notify the charter public school of any violation of Education Code section 47607, 
subdivision (b ), prior to revocation of a charter. Pursuant to Education Code section 
4 7 607, subdivision ( c ), the school shall be given a reasonable opportunity to cure the 
violation, unless the authority determines, in writing; that the violation constitutes a 
severe and imminent threat to the health or safety of the pupils. (Ed. Code,§ 47607, 

... subd. (c).) 11 

B. Countv Offices of Education 

1. Review charter school petitions submitted directly to the county board of education, 
. pursuant to Education Code section 47605, subdivision (b): 

·,a. When the governing board of a school district denies a charter school petition and the 
charter school petitioner submits the petition to the county board of education. (Ed . . · .... ,.' 

Code, § 47605, subd. U)(l).) 1e · 

11 See section VII. Offsetting Savings and Reimbursements. 
12 The fee authority established by Education Code section 47613 must be used by a school 
district or county office·of education to· offset any claimed reimbursement for the cost of these 
activities. 
13 As added by Statutes 1992, chapter 781. 
14 As added by Statutes 1992, chapter 781. 
15 Each renewal is for a period of five years. 
16 As amended by Statutes 1998; chapter 673. 
11 As amended by Statutes 1998, chapter 34. 
18 As amended by Statutes 1998, chapter 673. As amended by Statutes 1998, chapter 673. This 
replaces the previously approved activity in the original Charter Schools Parameters and · 
Guidelines related to "Petition Appeals." (Ed. Code, § 47605, subd. (j), as added.by Stats. 1992, 
ch. 781; replaced by Stats. 1998, ch. 673.) 
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b. For charter schools that will serve pupils for whom the county office of education 
would otherwise be responsible for providing direct education and related services. 
(Ed. Code, § 47605.5.) 19 

2. Notify the charter public school of any violation of Education Code section 47607, 
subdivision (b ), prior to revocation of a charter. Pursuant to Education Code section 
47607, subdivision (c), the school shall be given a reasonable opportunity to cure the 
violation, Unless the authority determines, in writing, that the violation constitutes a severe 
and imminent threat to the health or safety of the pupils. (Ed. Code,§ 47607, subd. (c).)20 

V. CLAIM PREPARATION AND SUBMISSION 

Each of the following cost elements must be identified for each reimbursable activity identified in 
Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must be 
supported by source documentation as described in Section IV. Additionally, each 
reimbursement claim must be filed in a timely manner. 

A. Direct Cost Reportii:tg 

Direct costs are those.costs incurred specifically for the reimbursable activities. Direct costs that 
are eligible for reimbursement are: · 

I. Salaries and Benefits 

Report each employee implementing the reimbursable.activities by name, job 
classification, and productive hourly rate (total wages and related benefits divided by 
productive hours). Describe the specific reimbursable activities performed and the hours 
devoted to each reimbursable activity performed. 

2. Materials and Supplies 

Report the cost of materials and supplies that have been consumed or expended for the 
purpose of the reimbursable activities. Purchases shall be claimed at the actual price 
after deducting discounts, rebates, and allowances received by the claimant. Supplies 
that are withdrawn from inventory shall be charged on an appropriate and recognized 
method of costing, consfstently applied. 

3. Contracted Services 

Report the name of the contractor and services performed to implement the reimbursable 
activities. Attach a copy of the contract to the claim. If the contractor bills for time and 
materials, report the number of hours spent on the activities and all costs charged. If the 
contract is a fixed price, report the dates when services were performed and itemize all 
costs for those services. 

4. Fixed Assets and Equipment 

Report the purchase price paid for fixed assets and equipment (including computers) 
necessary to implement the reimbursable activities. The purchase price includes taxes, 
delivery costs, and installation cost.s. If the fixed asset or equipment is also used for 

.19 As added by Statutes 1998, chapter 34. 

20 As amended by Statiltes 1998, chapter34. 
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purposes other than the reimbursable activities, only the pro-rata portion of the purchase 
price used to implement the reimbursable activities can be claimed. 

5. Travel 

Report the name of the employee traveling for the purpose of the reimbursable activities. 
Include the date of travel, destfu.ation point, the specific reimbursable activity requiring 
travel, and related travel expenses reimbursed to the employee in compliance with the 
rules of the local jurisdiction. Report employee travel time· according to the rules of cost 
element A. l, Salaries and Benefits, for each applicable reimbursable activity. 

B. Indirect Cost Rates 

Indirect costs are costs that have been incurred for common or joint purposes. These costs 
benefit more than one cost objective and cannot be readily identified with a particular final cost 
objective without effort disproportionate to the results achieved. After direct costs have been 
determined and assigned to other activities, as appropriate, indirect costs are those remaining to 
be allocated to benefited cost objectives. A cost i:nay not be allocated as an indirect cost if any 
other cost incurred for the same purpose, in Wee circumstances, bas been claimed as a direct cost. 

lndirectcostS include: ·(a) the indirect costs originating in each department or agency of the 
governmental unit carrying out state mandated programs, and (b) the costs of central 
governmental services distributed through the central service cost allocation plan and not 
otherwise treated as direct costs. 

School districts must use the J-380 (or subsequent replacement) non-restrictive indirect cost rate 
provisionally approved by the California Department ofEducation. 

County offices of education must use the J-580 (or subsequent replacement) non-restrictive 
indirect cost rate provisionally approved'by the California Department of Education . 

. VI. . RECORD RETENTION . 

Pursuan,t.to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual 
costs filed by a local agency or school district pursuant to this chapter1 is subject to the initiation 
of an audit by the Controller no later than three years after the date that the actual reimbursement 
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no 
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the 
time for the Controller to initiate an audit shall commence to run from the date of initial payment 
of the claim. All documents used to support the reimbursable activities, as described in Section 
IV, must be retained during the period subject to audit. If an audit has been initiated by the 
Controller dilling the period subject to audit, the retention period is extended until the ultimate . 
resolution of any audit findings. 

VII. OFFSETTING SAVINGS AND REIMBURSEMENTS 

Any offsetting savings the claimant experiences in the same program as a result of the same 
statutes or executive orders found to contain the mandate shall be deducted from the costs 
claimed. In addition, reimbursement for this mandate received from any source, including but 

21 This refers to Title 2, division 4, part 7, chapter 4 of the Government Code. 
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not limited to, service fees colle'cted, federal funds, and other state funds, shall ·be identified and 
deducted from this claim. 

Education Code section 47613 establishes a fee authority that must be used by a school district or 
county office of education to offset any claimed reimbursement for the costs of charter school 
supervisorial oversight under the Charter Schools Parameters and Guidelines. This refers to 
activity B. 1. under Charter Schools in section N. of these parameters and guidelines . 

. VIII. STATE CONTROLLER'S CLAIMING INSTRUCTIONS 

Pursuant to Government Code section 17558; subdivision (b), the Controller shall issue claiming 
instructions for each mandate that requires state reimbursement not later than 60 days after 
receiving the adopted parameters and guidelines from the Commission, to assist local agencies 
and school districts in claiming costs to be reimbursed. The claiming instructions shall be 
derived from the statute or executive order creating the mandate and the parameters and 
guidelines adopted by the Commission. 

Pursuant to Government Code section 17561, subdivision (d)(l), issuance of the claiming 
instructions shall constitute a notice of the right of the local agencies and school districts to file 
reimbursement claims, based upon parameters and guidelines adopted by the Con.1D1ission. 

IX. REMEDIES BEFORE THE COMMISSION 

Upon request of a local agency or school district, the Commission shall review the claiming 
instructions issued by the State Controller or any other authorized state agency for reimbursement 
of mandated costs.pursuant to Government Code section 17571. If the Commission determines 
that the claiming instructions do not confonn to the·parameters and guidelines, the Commission 
shall direct the Controller to modify the claiming instructions and the Controller shall modify the 
claiming instructions to conform to the parameters and guidelines as directed by the Commission. 

In addition, requests may be made to amend parameters and guidelines pursuant to Government 
Code section 17557, subdivision (a), and California Code of Regulations, title 2, section 1183 .2. 

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES 

The Statement of Decision is legally binding on all parties and provides the legal and factual 
basis for the parameters and guidelines. The support for the legal and factual findings is found in 
the administrative record for the test claim. The administrative record, including the Statement 
of Decision, is on file with the Commission. 
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Adopted: o6tober 22, 1980 
Amendments Adopted: 8/19/81 
(Amendments applicable· only to claims for costs .incurred 

after June 30~ 1981) 
Amended : 3/ 17/83 
Amended: 9:/ 29 / 83 
Amended: 12/15/83 
Amended: 6/27/85 
Amended: 10/20/88 
Amended: 7/22/93 

.G:\PG\CH961.75 

PARAMETERS AND GUIDELINES 
Chapter 961, statutes of 1975 

Collective Bargaining 

An act to .repeal Article 5 (commencing with Section 13080) of 
Chapter l of Division 10 of the.Education Code, and to add 
Chapter 10.7 (commencing with Section 3540) to Division 4 of 
Title .:l- of the Government Code, relating to public educational 
employment relations, and making an appropriation. . This bi 11, 
which was operative· July l,· 1976, repealed the Winton Act and 
enacted provisions to meet and·negotiate, thereby .creating a 
collective bargaining atmosphere for public school employers. 

A. operative pate·of Mandate. 

The provisions relating to the creation~ certain duties of, 
and appropriations.for the Public Employment Relations Board 
were operative on January l, 1976. The.provisions relating 
to the organizational rights of employees, t.he 
representational rights of empl6yee organization~, the 
recognition of exclusive representatives, and related 
procedures were operative on·April 1, 1976. The balance of 
the added provisions were operative on July l, 1976. 

B. Period of claim 

Only costs incurred after January 1, 1978, may be claimed. 
The initial claim should have included all costs incurred 
ior that portion of the fiscal year from January l, 1978, to 
June 30, 1978. 

Pursuant to language included in the 1980-81 budget, claims 
shall no longer be accepted for thfs ~eriod. All subsequent 
fiscal year claims should be filed with the State 
Controller's Office for processing. 

C. Mandated Cost 

Public school employers have incurred costs by complying 
with the requi~ements of Section 3540 through 3549.1 
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established by Chapter 961, Statutes of 1975. In addition, 
some costs have been incurred as a result of compliance with 
regulations promulgated by the Public Employment Relations 
Board (PERB). Since these activity costs (referred to 
collectively as "Rodda Act" activities and costs in this 
document), in many respects,. simply implement the ori~inal 
legislation, it is intended that these parameters and 
guidelines have embodied those regulations or actions taken 
by PERB prior to December 31 1 1978. 

D. County Superintendent of Schools Filing 

If the County Superintendent of Schools files a claim on 
.behalf of more than one school district, the costs of the 
individual school district must be shown separately. 

E. Governing Authority 

The costs for salaries and expenses of the governing 
authority, for example the School Superintendent and 
Governing Board, are not reimbursable. These are costs of 
general government as described by the federal guideline 
entitled "Cost Principles and Procedures for Establishing 
Cost Allocation Plans and Indirect cost Rates for Grants 
and Contractswith the Federal Government., 0 OASC-10. 

F. Certification 

The following certification must accompany all claims: 

I DO HEREBY CERTIFY: 

THAT Section 1090 to 1096, inclusive, of the Government 
Code and other applicable provisions of the law have been 
complied with; and 

THAT I am the person authorized by the local agency to 
file claim for funds with the state of California. 

Signature of Authorized Representative Date 

Title 
Telephone Number 
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G. Claim components (Reimbursable Costs) 

Reimbursable activities mandated by Chapter 961, Statutes of 
1975 are grouped into .six components, Gl through G6. The 
cost of activities grouped in components Gl, G2, and G3 are 
subject to offset by the historic cost of similar Winton Act 
activities as described in H2. 

1. Determination of appropriate bargaining units for 
representation and determination of the exclusive 

.representation and determination of the exclusive 
representatiyes. 

a. Unit petermination: Explain the process for 
determining the ·composition of the certificated 
employee council under the Winton Act, and the 
process for determining appropriate bargaining 
units including the determination of·management, 
supervisory and confidential employees, under 
Chapter 961, st~tutes tif 1975, if such activities 

b. 

·were pe:rformed during.the fiscal year being 
claimed .. 

Determination of the Exclusive Representative: 
costs may include receipt and posting of the · 
representat·ion ·and. decertification> notices0 and, if 
necessary, adj.udication of such matters before the 
PERB. 

c. Show the actual.. incr.eased .costs including .'salaries 
and benefits for·employer representatives and/or 
necessary. costs f.or. contracted services for the 
following functions: · 

(1) Development of proposed lists for unit 
determination hearinqs if done during the 
fiscal year being claimed. Salaries and 
benefits must be shown as described in Item 
H3. 

., 
( 2) Repres'entation of .the public school employer 

a.t PERS hearings to determine bargaining 
units'. and the exclusive representative. 
Actual preparation time. will be reimbursed. 
Salaf-ies arid benefits must be shown as 
de~cribed in Item H3. 

(3) If contracted services are 
.(a) or (b) above, contract 
submitted with the cl~im. 
must be shown as described 
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(4) Indicate the cost of substitutes for release 
time for employer and exclusive·· bargaining 
unit witnesses who testify at PERB hearings. 
The job classification of the witnesses and 
the date they were absent must also be 
submitted. Release time for employee 
witnesses asked to attend the PERB hearing by 
bargaining units will not be reimbursed .. 

(5) Identify the travel costs for employer 
representatives to any PERB hearing. 
Reimbursement shall reflect the rate 
specified by the regulations governing 
employees of the local public school 
employer. 

(6) Cost of preparation for one transcript per 
PERB hearing will.be reimbursed. 

2. Elections and decer.tification elections cif unit 
representatives ate ~~im12YriA.ble_in_the event the 
Public Emplovment Relations Boi:u:.Q._.Q.gtermines that a 
question of representation exists and·orders an 
election held by secret ballot. 

a. Submit with your claim any Public Employment 
Relations Board agreements or orders wh·ich state 
how the election must be held. 

b. If a precinct voting list was required b~ PERB, 
indicate the cost of its development. Salaries 
and benefits must be shown as described in Item 
HJ. 

c. The salary and benefits of a school employer 
representative, if required by PERB for time spent 
observing the counting of ballots, will be 
reimbursed. The representa~ives' salary must be 
shown as described in Item HJ, 

3. Negotiations: Reimbursable functions include 
receipt of exclusive ~epresentative's initial contract 
proposal, holding of_g1.1.t!li1<_rurnriogs. providing a 
reasonable number or copies o1_:!.he employer's proposed 
contract to the public. development and presentation of 
the initial district 'contract protios~l. negotiation of 
the contract. reproduction and distribution of the 
final contract agreemept. 

a. Show the costs of salaries and benefits for 
employer representative~ participating in 
negotiations. Contracted ·services will be 
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reimbursed. Costs for maximum of five public 
school employer representatives per unit, per 

.negotiation session will be reimbursed. Salaries 
and~enefits must be shown as described on Page 7, 
Item HJ. 

b. .Show the costs of salaries and benefits for 
employer representatives and employees · 
participating in negotiation planning sessions. 
contracted services for employer representatives 
will be reimbursed. Salaries and benefits must be 
shown as described in Item HJ. 

c. Indicate the cost of substitutes for release time 
of exclusive bargaining unit. representativ.es 
during negotiations. ·~ive the job classification 
of the bargaining unit representative that 
required a substitute arid dates the substitute 
worked-. substitute costs for a maximum of five 
representatives per ·unit, per negotiation session 
will be reimbursed. The s·alaries of union 
representatives ~re not reimbursable. 

d. Reasonable costs of reproduction for a copy of the 
initial contract proposal and.final contract, 
which is applicable and distributed.to each 
employer representative (i.e. supervisory, 
management, confidential) and a reasonable number 
of copies for public information will be 
reimbursed. Provide detail of costs and/or 
include invoices. Costs for copies of a final 
contract provided to collective bargaining unit 
members are not reimbursable. 

e. If contract services are used for a. and/or b. 
above, contract invoices must be submitted. 
Contract costs must be shown as described in Item 
H5. 

f, A list showing the dates of all negotiation 
sessions held during the f is~~l year being claimed 
must b.e submitted. 

4. _ Impasse Proceedings 

a. Mediation 

(1) Costs for salaries and benefits for employer 
representative personnel are reimbursable. 
Contracted services wi11 be reimbursed. 
Costs fat· il Jlli!K.J.mum. !.11_.!.:i.Y§__J2Ublic school 
employer representatlyg§___Qer mediation 
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session will be reimbursed. Salaries and 
bene"fits must be shown as described in Item 
HJ. 

Indicate the costs of substitutes for the 
release time of exclusive barg'aining unit 
representatives during impasse proceedings. 
The job classific~tion of th~ employee 
witnesses and the date th•Y were absent shall 
be indicated. Costs for a maximum of five 
representatives per mediation session will be 
reimbursed. · 

Renting of facilities will be reimbursed. 

Costs of the mediator will not be reimbursed. 

(5) If contract services are used under l, 
contract invoices must be submitted with the 
claim. Contract costs must be shown as 
desciibed in Item HS. 

b. Fact-finding publication of the findings of the 
fact-finding panel. (T.o the extent fact-finding 
was required.·under the Winton:Act.during 
the 1974.-75~ fiscal year, .costs are not. 
reimbursa·ble·.) 

(1) All costs of the school employer panel 
representative shall be r~imbursed. Salaries 
and benefits must be shown as described in 
Item HJ. 

(2) Fifty percent of the costs mutually incurred 
by the fact-finding panel shall be 
reimbursed. Thls muy Include substitutes for 
release time of witnesses during fact-finding 
proceedings, and the rental of facilities 
required by the panel. 

(3) Special costs imposed on the public school 
employer for the development of unique data 
required by a fact-finding panel will be 
reimbursed. Describe the special costs and 
explain why this data would not have been 
required by a fact-finding panel under the 
Winton Act. Salaries and benefits must be 
shown as described in Item H3. 
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s. contract administration and adjudication of contract 
disputes either by arbitration or litigation. 
Reimbursable fun~tions inblude grievances and 
administration and enforcement of the contract. 

a. Salaries and benefits of employer personnel 
involved in ~djudication of contract disputes. 
Contracted services will be reimbursed. Salaries 
and benefits must be shown as described in Item 
H3. 

b. Indicate substitutes necessary for release time of 
the representatives of an exclusive .bargaining 
unit during adjudication of contract disputes. 
The job classification of the •mployee witnesses 
and the dates they ·were absent shall also be 
indicated. 

c. Reasonable costs incurred for a reasonable number 
of training sessions held for supervisory and 
management .personnel on contract 
administration/interpretation of the negotiated 
contract are .. reimbursable. Contract · 
interpretations at siaff meetings are not 
reimbursable. Personal development and 
informational program~, i.e., classes, 
conferences, seminars,· 'workshops, an'd time spent 
by employees attending such meeting~ are not 
reimbursable. Simil~fly, purch~ses of books and 
subscriptions for personal develqpment and 
information purposes aie not reimbursable. 
Salaries and benefits must be shown as described 
in Item H3. 

d. The cost of one transcript per hearing will be 
reimbursed. 

e. Reasonable public school employer costs associated 
with a contract dispute which is litigated are 
reimbursable, as follows: 

1. Reasonable public school employer costs 
ass.ociateu wlth lss11~s of contract disputes 
which are presented before PERB are 
reimbursable. 

2 . Reasonable public scho61 employer cost of 
litigation as a defendant in the court suit 
involving contract disputes may be 
reimbursable. 
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3. Where the public school employer is the 
plaintiff in a court suit to appeal a PERB 
ruling, costs are reimbursable only if the 
public school employer is the prevaili.ng 
party (after all appeals, final judgment). 

4. No reimbursement is allowed where the public 
school employer has filed action directly· 
with the courts without first submitting the 
dispute to PERB, if required. 

5. No reimbursement shall be provided for filing 
of amicus curiae briefs. · 

f. Expert witness fees will.be reimbursed if the 
witness is cal.led by the public school employer. 

g. Reasonable reproduction costs for copies of a new 
contract which is required as a result of a 
dispute will be reimbursed. 

h. If contract services are used under "a" above, 
copies of contract invoices must be submitted with 
your claim. Contract costs must be shown as 
described in Item HS. 

i. Public~school employer's port.ion of arbitrators' 
fees for adjudicating grjuvances, representing 50% 
of costs, will be reimbursed. 

6. Unfair labor practice adjudication process and public 
notice complaints. 

a. Show the actual costs for salaries and benefits of 
employer representatives. Services contracted by 
the public school employer are reimbursable. 
Salaries and benefits must be shown as described 
in Item HJ. 

b. Indicate cost of substitutes for release time for 
representatives of exclusive bargaining units 
during adjudication of unfair practice charges. 

c. The cost of one transcript per PERB hearing will 
be reimbursed. 

d. Reasonable reproduction costs will .be reimbursed. 

e. E~pert witness fees will be reimbursed if the· 
witness is ca I 1 ml l.ly t It a p11b I i c schoo 1 employer. 
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If contract services are used under ''a" above, 
contract invoices must be submitted. Contract 
costs must be shown as described in Item H5. 

No reimbursement for ari appeal of an unfair labor 
practice decision shall be allowed where the 
Public Employee Relations Board is the prevailing 
party. 

No reimbursement for filing of amicus curiae 
briefs shall be allowed. 

H. Supporting Qata for Claims--Report Format for Submission of 
Claim. 

1. Description of the Activity: Follow the outline of the 
claim components. Cost must be shown separately by 
component activity. supply workload data requested as 
part of the description to support the level of costs. 
claimed. The selection of appropriate statistics is 
the responsibility of the claimant. 

2. Quantify "Increased 1•·costs: Public school em~loyers 
will be reimbursed.for-.the "increased costs" incurred. 
as a result of.compliancewith.the.·mandate. 

a. For component activities Gl., G2, .and G3: 

1. Determination of the "increased costs" for each of 
these three components requires the costs.of 
current year Rodda A~t activities to :be offset 
[reduced) by the cost of the base-year Winton Act 
activities. The Winton Act base-year is generally 
fiscal year 1974-75. · 

Winton Act base~year cost• are adjusted by the 
Implicit Price Deflater prior to offset against 
the current year Rodda Act costs for these three 
components. The Implicit Price Deflator shall be 
listed in.the annual claiming instructions of the 
State Controller. 

2. The cost of a claimant's current year Rodda Act 
activities are offset [reduced) by the cost of the 
base-year Winton Act activities either: by 
matching each component, when claimants can 
provide sufficient documentation ~o· segregate each 
component of .the Winton Act base-year activity 
costs; or, by combining all three components when 
claima~ts cannot satisfactorily segregate each 
component of Winton Act base-year costs. 
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For component activities G4, GS, and G6: 

All allowable activity costs for these three Rodda 
Act components are ''increased costs'' since there 
were no similar activities required by the Winton 
Act; therefore, there is no Winton Act base-year 
offset·to be calculated. 

BASE YEAR ADJUSTMENT 

1974-1975 1.490 1979-80 FY 
II 1.560 1980-81 FY 
II 1. 697 1981-82 FY 
II . 

1. 777 - 1982-83 FY 
-11 1.884 1983-84 FY 

3. Salary and Employees' Benefits: Show the 
·clas~ification of the ~mployees.involved, amount of 
time spent, and their· hourly rate. The ·worksheet used 
to compute the hourly salary rate must be submitted 
with your claim. Benefits are reimbursable. Actual 
benefit percent must be itemized. rt no itemiiation is 
submitted, 21 percent must be used for computation of 
claim costs. Identify the classification of employees 
committed to functions required·under the Winton Act 
and those required by Chapter 961, Statutes. of 1975. 

4. Services and Supplie•: Only expenditures which can be 
identified as a direct cost as a result of the mandate 
can be claimed. 

5. Professional and Consultant -Services: Separately show 
the name 6f professionals .or .consultants, specify the 
functions the consultants performed .relative to the 
mandate, length of appointment, . and the itemized costs 
for such services. .Invoices must be :submitted as 
suppoiting documentation.with your claim. The maximum 
reimbursable fee for contracted services is $100 per 
hour. Annual retainer fees shall be no greater than 
$100 per hour. ·Reasonable expenses .will also be paid 
as identified on the monthly billings of consultants. 
However, travei expanses for con~ultants and experts 
(including attorneys) hired by the claimant shall not 
be reimbursed in an amount higher than that received by 
State employees, as established under Title 2, Div. 2, 
section 700ff, _CAC. 

6. Allowable overhead Cost: Publi~ school ~mployer's 
. indirect costs m~y only be claimed through an indirect 
cost~ rate proposal prepared in accordance with the 
provision on Federal Regulation OASC-10 (formerly OMB 
circular A-87 and FMC 74-4). For the 1978-79 fiscal 
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year, public school employers may use the J-86 
nonrestrictive indirect cost rate approved by the State 
Department of Education (SOE) .. For the 1979-80 and 
subsequent fiscal years, publjc school employers may 
use the J-41A nonrestrictive indlrect cost rate 
approved by SOE. Public school employers that do not 
have an approved J-41A must use the .J-85 restrictive 
indirect cost rate for the 1978-79 fiscal year, and 
J-73A rate for the 1980-81 and subsequent fiscal years. 
The J~41A or the J-13A must be submitted with your 
claim. 

Costs previously included ,in the J-86 indirect cost 
calculation which are now .included in the J-41A direct 
support cost category are el·igible ,for reimbursement if 
the method of computation .is explained in the claim. 

Indirect cost rate ~hould not be applied to costs 
classified as General Support in the J-41A or J-73A 
under EDP codes 400, 405, and ~10 in column three. 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM ON: 

Government Code Section 3547 .5 as 
added by Chapter 1213, Statutes of 1991, . 
and the California Department of 
Education Management Advisory 92-01 

And filed on December 29, 1997; 

By the Alameda County Office of 
Education, Claimant. 

NO. 97-TC-08 

Collective Bargaining Agreement 
Disclosure 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT 
CODE SECTION 17500 ET SEQ.; 
TITLE 2, CALIFORNIA CODE OF 
REGULATIONS, DMSION 2, 
CHAPTER 2.5, ARTICLE 7. 

(Adopted on March 26, 1998) 

STATEMENT OF DECISION 

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in 
the above-entitled matter. 

This Decision shall become effective on April 7, 1998. 

A~ 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

ST ATE OF CALIFORNIA 

IN RE TEST CLAIM ON: 

Government Code Section 3547.5 as 
added by Chapter 1213, Statutes ,of 1991, 
and the California Department of 
Education M;anagement Advisory 92-01 

And filed 'on December 29, 1997; 

By the Alameda County Office of 
Education, Claimant. 

NO. 97-TC-08 

Collective Bargaining Agreement 
Disclosure 

STATEMENT OF DECISION 
PURSUAN.T TO GOVERNMENT 
CODE SECTION 17500 ET SEQ;; 
TITLE 2, CALIFORNIA CODE OF 
REGULATIONS·, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7. 

(Adopted on March 26, 1998) 

STATEMENT OF DECISION 

The Commission ori State Mandates (Commission) cin March 26, 1998, heard this test claim 
during a regularly scheduled hearing. Keith Peterson appeared for the Alameda County Office 
of Education and Carol Berg appeared for the Education Mandated CostNetwork. 

At the hearing, evidence both oral and documentary was introduced, the.testclaim was 
submitted, and the vote was taken. 

The law applicable to the Commission's determination of a test claim is Government Code 
section 17500 et seq. and section 6, article XID B of the California Constitution and related 
case law. 

The Commission, by a vote of 7-0 approved this test claim. 

Issue· 

. Do the provisions of Government Code section 3547.5, as added by Chapter 
1213, Statutes of 1991, and the California Department of Education's 
Management Advisory 92-01, impose a new program or higher level of service 
upon school districts within the meaning of section 6, article XIII B of the 
California Constitution and Government Code section 17514? 

Prior Law 

Before the test claim legislation, school districts were only required to publicly disclose all 
initial proposals for collective bargaining agreements. Government Code section 3547 
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provides in pertinent part: "[a]ll initial proposals of exclusive representatives and of pubHc · 
school employers, which relate to matters 'Within the scope of representation, sliall be presented 
at a public meetiµg of the public school employer and thereafter shall be public records." 

Test Claim Legislation 

Chapter 1213, Statutes of 1991, added section 3547.5 to the Government Code, as follows: 

"Before a public school employer enters into a written agreement with an 
exclusive representative covering matters within the scope of representation, the 

· major provisions of the agreement, including, but not limited to, the costs that 
would be incurred by the public school employer under the agreement for the 
current and subsequent fiscal years, shall be disclosed at a public meeting of the 
public school employer in a format established for this purpose by the 
Superintendent of Public Instruction. " 

Under section 3547.5, school districts must now publicly disclose the major provisions of all 
collective bargaining agreements before they enter into a written agreement. The purpose of 
this new legislation is to ensure that the public is aware of the costs associated with the major 
provisions of the tentative collective bargaining agreement before it becomes binding pn the 
school district. 

California Department of Education Management Advisory 92-011 

Government Code section 3547 .5 requires the Superintendent of Public Instruction to establish 
a format for the. information that is to be publicly disclosed. To this· end, the. California 
Department of Education released Management Advisory 92-01 on May 15, ·199i, .The 
Advisory specifies the miniinum procedures; format, and information required. t6 be disclosed 
under section 3547.5. 

Commission ·Firidings 

In order for a statute;:, which is the subject of a test claim, to impose a reimbursable state 
mandated program, the statutory language (1) must direct or obligate an activity o'r task upon 
local governmental entities, and (2) the required activicy or task must be new or it must create 
an increased. or higher level of service over the former required level of service. To determine 
if a required activity is new or imposes a higher level of service, a comparison must be 
undertaken between the test claim legislation and the legal requirements in effect immediately 

1 California Department of Education Management Advisory 92-01 is referenced in Claimant's initial filing dated 
December 29, 1997. 
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prior to the enactment of the test claim Iegislation.2 Finally, the newly required activity or A 
increased level of service must be state mandated. 3 • 

The Commission found that immediately before Government Code section 3547 .5 was enacted 
under Chapter 1231, Statutes of 1991, public school employers were under no obligation to 
publicly report the major provisions of a collective bargaining agreement after discussion with 
an exclusive representative of an employee group prior to entering into a written agreement. 

The Commission found that under prior law school districts were only required to publicly 
disclose all initial proposals for collective bargaining agreements. 

The Commission found that Government Code section 3547.5, as added by Chapter 1231, 
Stat:Utes of 1991; ·requires school districts to publicly disclose major provisions of a collective 
bargaining agreement after negotiations, but b¢fore this. agreement becomes binding. 

The Commission found that the California Department of Education issued its Management 
Advisory 92-01, dated May 15, 1992, to establish the public disclosure format for school 
district compliance with the test claim statute. The Commission found that the Advisory sets 
forth the minimum procedures, format, and information for school districts to disclose :under 
the new public reporting requirements. Further, the Commission found that the Advisory 
constitutes an "executive order" under Government Code section 175164 and is therefore a part 
of the test claim. 

Conclusion 

The Comm.lssion concludes that that Government Code section 3547.5, as added by Chapter 
1213, Statutes of 199t, and the California Department of Education Management 
Advisory 92-01, impose a new program or higher level of service upon·local school districts 
and therefore are reimbursable under section 6, article Xill B of the California Constitution 
and Government Code section 17 514. 

Further, the Commission concludes that the parameters and guidelines should allow 
reiinbursement for compliance with the minimum procedures, format, and information 
specified in the California Department of Education's Management Advisory 92-01, as 
applicable and appropriate under the test claim statute. 

2 Both Keith Peterson and Carol Berg disagreed at the hearing regarding the appropriate measurement date. Carol 
Berg wanted this sentence stricken from the Statement of Decision, while Keith Peterson wished to lodge bis 
formal objection to staff's use of the measurement date. However, both supported adoption of the Statement of 
Decision. · 

3 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. v. 
Stale of California (1987) 190 Cal.App.3d 521, 537; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 
830, 835. 

~Government Code section 17516 provides in relevant part: "Executive order means any order, plan, . 
requirement, rule, or regulation issued by any of the following: (a) The Governor. (b~ Any officer or official tt A 
serving at the pleasure of the Governor. (c) Any agency, depanment, board, or commission of state government. W 
(Emphasis added.) 

471 



BEFORE THE 
COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

lN RB TEST CLATh1 ON: 

Government Code Section 354Q et seq., as 
added by Chapter 961, Statutes of 1975 et al 

Government Code Section 3547.5, as added by 
Chapter 1213, Statutes of 1991; and the 
California Department of Education Advisory 
92-01 

And filed on December 29, 1997; 

By the Alameda County Office of Education, 
Claimant. 

DECISION. 

No. CSM 97-TC-08 

Consolidation of Collective Bargaining 
and Collective Bargaining Agreement 
Disclosure -

AI;lOPTION OF AMENDED 
P ARAMETBRS AND OUIDELlNES 
PURSUANT TO GOVERNMENT 
COPE SECTION 17557 AND 
CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, SECTIONS 
1183.12 AND 1183.2. 

(Adopted on August 20, 1998) 

The attached amended Parameters and Guidelines of the Commission on State Mandates were 
hereby adopted in the above-entitled matter. · 

This Decision shall become effective on August 25, 1998. 

( e F:\Mancl.ate.s\1997,lg7.tc-Q8/pgordcr 

'•, 
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Adopted: October 22, 1980 
Amendments Adopted: 8/19/81 

1 

(Amendments applicable only to claims for costs incurred 
after June 30, 1981) · 

Amended: 3/17/83 
Amended: 9/29/83 · 
Amended: 12/15/83 
Amended: 6/27/85 
Amended: 10/20/88 
Amended: 7/22/93 
Amended: 8/20/98 
f:\mandates/1997\97tc08\pgfinal.doc 
Doc:ument Date: August 21, 1998 

CLAIMANT'S PROPOSED CONSOLIDATED PARAMETERS AND GUIDELINES . ' 
AS MODIFIED BY STAFF 

Chapter 961, Statutes of 1975 
·Chapter 1213, Statutes of 1991 

Collective Bargaining 
and 

Collective Bargaining Agreement Disclosure 

An act to repeal Article 5 (commencing with Section 13 080) of Chapter 1 of Division 10 of the 
Education Code, and to add Chapter 10.7 (commencing' with Section 3540) to Division 4 of 
Title 1 of the Government Code, relating to public educational employment relations, and 
making an appropriation. This bill, which was operative July 1, 1976, repealed the Winton Act 
and enacted provisions to meet and negotiate, thereby creating a collective bargaining 
atmosphere for public school employers. Chapter 1213, Statutes of 1991 added section 3547.S to 
the Government Code. Government Code section 3547.5 requires school districts to publicly 
disclose major provisions ofa collective bargaining agreement after negotiations, but before the 
agreement becomes binding. · 

A.· Operative Date of Mandate 

The provisions relating to the creation, certain duties of, and appropriations for the Public 
Employment Relations Board were operative on January 1, 1976. The provisions relating 
to the organizational rights of employees, the representational rights of employee . 
organizations, the recognition .of exclusive representatives, and related procedures were 
operative on April 1, 1976. The balance of the added provisions were operative on July 
l, 1976. 

Tue provisions relating to Collective Bargaining Agreement Disclosure added by Chapter 
1213, Statutes of 1991 were operative on January 1, 1992. The California Department of 
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Education issued Management Advisory 92-01 dated May 15, 1992, to establish the 
public disclosure format for school district compliance with the test claim statute, 

Period of Claim 

Only costs incurred iifter January 1, 1978 may be claimed. The initial claim showd have 
included all costs incurred for that portion ofthe fiscal year from January 1, 1978, to 
June 30, 1978. 

Pursuant to language included in the 1980-81 budget, claims shall no longer be accepted 
for this period. All subsequent fiscal year claims should be filed with the State 
Controller's Office for processing. 

The test claim on Chapter 1213, Statutes of 1991 was filed with the Commission on 
December 29, 1997, Accordingly, the perio.d ofreimbursement for the provisions relating 
to disclosure begins July 1, 1996. Only disclosure costs incurred after July 1, 1996 may 
be claimed. · 

Mandated Cost 

Public school employers have incurred costs by complying with the requirements of 
Section 3540 through 3549.1 established by Chapter 961, Statutes of 1975. In addition, 
some costs have been incurred as a result of compliance with regulations promulgated by 
the Public Employment Relations Board (PERB). Since these activity costs (referred to 
collectively as "Rodda Act" activities and ·costs in this docwnent), in many respects, . 
simply implement the original legislation, it is intended that these parameters and 
guidelines have embodied those regulations or actions taken by PERE prior to 
December 31, 1978. 

County Superintendent of Schools Filing 

If the County Superintendent ofSchools files a claim on behalf of more than one school 
district, the costs of the individual school district must be shown separately. 

E. Governing Authority 

The costs for salaries and expenses of the governing authority, for example the SchooJ 
Superintendent .and Governing Board, are not reimbursable. These are costs of general 
government as described by the federal guideline entitled "Cost Principles and Procedures 
for Establishing Cost Allocation Plans and Indirect Cost Rates for Grants arid Contracts 
with the Federal Government," ASMB C-10. 
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F. Certification 

The following certification must accompany all claims: 

I DO HEREBY CERTIFY: 

THAT Section 1090 to 1096, inclusive, of the Government Cade·and 
other applicable provisions of the law have been complied with; and 

THAT I am the person authorized by the local agency to file claim for funds with 
the State of California. 

___ ..__ ___________ Signature of Authorized Representativ~ 
Date 

_______________ Title Telephone 
Number 

G. Claim Components (Reimbursable Costs) 

Reimbursable activities mandated by Chapter 961, Statutes of 1975 and Chapter 1213. 
Statutes af1991 are grouped into seven components, Gl through G7. The cost of_ 
activities grouped in components G l, G2, and G 3 are subject to offset by the historic cost 
of similar Winton Act activities as described in H2. 

1. Determination of appropriate bargaining units for representation and 
determination of the exclusive representatives. · 

a. Unit Determination: Explain the process for determining the composition 
of the certificated employee council under the Winton Act, and the process 
for determining appropriate bargaining units including the.determination 
of management, supervisory and confidential employees, under Chapter 
961, Statutes of 197 5, if such activities were performed ,during the fiscal 
yeat being claimed. 

b. Determination of the Exclusive Representative: Costs may include receipt 
and posting of the representation and decertification notices and, if 
necessary, adjudication of such matters before the PERR 
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Show the actual increased costs including salaries and benefits for 
employer representatives and/or necessary costs-for contracted services for 
the following functions: 

(1) Development of proposed lists for unit determination hearings if 
done during the fiscal year being claimed. Salaries and benefits 
must be shown as described in Item H3. 

(2) Representation of the public school employer at PERB bearings to 
determine bargaining units and the exclusive representative. 
Actual preparation time will .be reimbursed. Salaries and benefits 
must be shown as described in Item H3. 

(3) If contracted services are used for either .(a) or (b) above, contract 
invoices must be submitted with the claim. Contract costs must be 
shown as described.in Item HS. 

(4) 

(5) 

Indicate the cost of substitutes for release time for employer and 
exclusive bargaining unit witnesses who testify at PERB hearings. 
The job classification of the witnesses and the date they were 
absentmust also be submitted. Release time for employee 
witnesses asked to attend the PERE hearing by bargaining units 
will not be reimbursed. 

Identify the travel costs for employer representatives to any PERB 
hearing. Reimbursement shall reflect the rate specified by the 
regulations governing employees of the local public school 
employer. 

(6) Cost of preparation for one transcript per PERE hearing will be 
reimbursed. 

2. Elections and decertification elections of unit representatives are reimbursable in 
the event the Public Employment Relations Board determines that a.question of 
representation exists and orders an election held by secret ballot. 

a. Submit with your claim any Public Employment Relations Board 
agreements or orders which state how the election must be held. 

b. If a precinct voting list was required by PERE, indicate the cost of its 
development. Salaries and benefits must be shown as described in Item 
H3 . 
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c. . The salary and benefits of a school employer representative, if required by 
PERB for time spent observing the counting of ballots, will be reimbursed. 
The representatives' salacymust be shown as described in Item H3, 

3. Negotiations: Reimbursable functions include -- receipt of exclusive 
representative's initial contract proposal, holding ofpul:ilic hearings, providing a 
reasonable number of copies ofthe employer's proposed contract to the public, 
development and presentation of the initial distriCt contract proposal, negotiation 
of the contract, reproduction and distribution of the final contract agreement. 

a. Show the costS of salaries and benefits for employer representatives 
participating in negotiations. Contracted services will be reimbursed. 
Costs for maximum of five public school employer representatives per 
unit, per negotiation session will be reimbursed. ·Salaries. and benefits 
must be shown as described on Page 7, Item H3. 

b. Show the costs of salaries and benefits for employer representatives and 
employees participating in negotiation planning sessions. Contracted 
services for employer representatives will be reimbursed. Salaries and 
benefits must be shown as described in Item H3. 

c. 

d. 

e. 

f. 

Indicate the cost of substitutes for release time of exclusive bargaining uriit 
representatives during negotiations. Give the job classification of the 
bargaining unit representative that required a sub.stitute and dates the 
substitute worked. Substitute costs for a maximum of fiv~ representatives 
per' unit, per negotiation session will be reimbursed. The salaries of union 
representatives are.not reimbursable. 

Reasonable costs ofreproduction for a copy of the initial contract proposal 
and final contract, which is applicable and distributed to each employer 
representative (i.e. supervisory, management, confidential) and a 
reasonable number of copies for public information will be reimbursed. 
Provide detail of costs and/or include invoices. Costs for copies of a final 
contract provided to collective bargaining unit members are not . 
reimbursable. 

If contract services are used for a. and/orb. above, contract invoices must 
·be submitted. Contract costs must be shown as described in Item H5. 

A list showing the dates of all negotiation sessions held during the· fiscal 
year being claimed must be submitted. 
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Impasse Proceedings 

a. Mediation 

(1) Costs for salaries and benefits for employer representative. 
personnel are reimbursable. Contracted services will be 
reimbursed. Costs for a maximum of five public school employer 
representatives per mediation session will be reimbursed .. Salaries 
and benefits must be shown as described in Item H3 . 

. (2) Indicate the costs of substitutes for the release time of exclusive· 
bargaining unit representatives during impasse proceedings. The 
job classification ofthe employee witnesses and the date they were 
absent shall be indicated. Costs for a maximum of five 
representatives per mediation session will be reimbursed. 

(3) Renting of facilities will be reimbursed. 

(4) · Costs of the mediator will not be reimbursed. 

(5) If contract services are used under 1, contract invoices must be 
submitted with the claim. Contract costs must be shown as 
described in Item HS. 

b. Fact-finding publication of the findings of the fact-finding panel. (To the 
extent fact-finding was required under the Winton Act during the 1974· 75 
fiscal year, costs ·are not reimbursable.) '· 

(1) All costs of the school employer panel representative shall be 
reimbursed. Salaries and benefits must be shown as described in 
Item H3. 

(2) Fifty percent of the costs mutually incurred by the fact~fmding 
panel shall be reimbursed. This may include substitutes for release 
time of witnesses duiing fact-finding proceedings; and the rental of 
facilities. required by the panel. . 

(3) Special costs imposed on the public school employer for the 
development of unique data required by a fact-finding panel will be 
reimbursed. Describe the special costs and explain why this data 
wouid not have been reqUired by a fact-finding panel under the 
Winton Act. Salaries and benefits must be shown as described in 
Item H3. 
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· 5. Collective Bargaining Agreement Disclosure 

Disclosure of collective bargaining agreement after negotiation and before adoption by 
governing body, as' required by Government Code section 3547.5 and California State 
Department of Education M~agement Advisory 92-01 (or subsequent replacement), 
attached to the amended Parameters and Guidelines. Procedures or formats which 
exceed those or which duplicate activities required under any other statute or executive 
order are not reimbursable under this item. 

a. Prepare the disclosure forms and documents, as specified. 

b. Distribute a copy of the disclosure forms·and documents, to board members, 
along with a copy of the proposed agreement, as specified .. 

c. ·Make a copy of the disclosure forms and documents and of the proposed 
agreement available to the public, prior to the day of the public meeting, as 
specified. 

d. Training employer's personnel on preparation of the disclosure forms and 
documents, as specified. 

e. Supplies and materials necessary to prepare the disclostlre forms_ and documents, 
as specified. · 

For 5. a., b., and c., list the date(s) of the public hearing(s) at which the major provisions e 
of the agreement were disclosed in accordance with the requirements of Government 
Code section 3 54 7 .5 and D~partment of Education Advisory 92-01 (or subsequent 
replacement). 

6. Contract administration and adjudication of.contract disputes either by arbitration 
or litigation. Reimbursable functions include grievances and administration 8.nd 
enforcement of the contract. 

a. 

b. 

c. 

Salaries and benefits of employer personnel involved in adjudication of 
contract disputes. C.ontracted services will be reimbursed. Salaries and 
benefits must be shown as described in Item H3. 

Indicate substitutes necessary for release time of the.representatives of an 
exclusive 'oargairiing unit during adjudication of contract disputes. The 
job classification of the employee witnesses and the dates they were absent 
shall also be indicated. · 

Reasonable costs incurred for a reasonable number of training sessions 
held for supervisory and management personnel on contract . 
administr~tion/interpretation of the negotiated contract are r_eimbursable. 
Contract interpretations at staff meetings are not reimbursable. Personal 
development and infonnational programs, i.e., classes, co~erences, 
seminars, workshops, and time spent by employees attending such 

·meetings are not reimbursable. Similarly, purchases of books and 
subscriptions for personal development and information purposes are not 
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reimbursable. s.alaries and benefits must be shown as described in Item 
H3. 

d. The cost of one transcript per hearing will be reimbursed. 

e. Reasonable.public school ·employer costs associated with a contract 
dispute which is litigated are reimbursable, as follows: 

1. Reasonable public school employer costs associated with issues of 
contract disputes which are presented before PERE are · 
reimbursable. 

2. Reasonable public school employer cost of litigation as a defendant 
in the court suit involving contract disputes may be reimbursable. 

3. Where the public school employer is the plaintiff in a court suit to 
appeal a PERE ruling, costs Eire reimbursable only if the public 
school employer is the prevailing party (after all appeals, final 
judgment). 

4. No reimbursement is allowed where the public school employer 
has filed action directly with the courts without first submitting the 
dispute to PERE, if required. 

5. No reimbursement shall be provided for filing of amicus curiae 
briefs. 

f. Expert witness fees will be reimbursed if the witness is called by the . 
· public school employer. 

g. Reasonable reproduction costs for copies of a new contract which is 
required.as a result of a dispute will be reimbursed. 

·h. If contract services are used under "a" above, copies of contract invoices 
must be submitted with your claim. Contract costs must be shown as 
described in Item H5. 

1. Public school employer's portion of arbitrators' fees for adjudicating 
gtievances,· representing 50% of costs, Will be reimbursed. 

7. Unfair labor practice adjudication process and public notice complaints. 

a. Show the actual costs for salaries and benefits of employer representatives. 
Services contracted by the public school employer;are reimbursable. 

Salaries and benefits must be shown as described in Item H3. 
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b. Indicate cost of substitutes for releas-e time for representatives of exclusive 
bargaining units during adjudication of unfair practice charges. 

c. The cost of one transcript per PERB hearing will be reimbursed. 

d. Reasonable reproduction costs will be reimbursed. 

e. Expert witness fees will be reimbursed if the witness is called by the 
· public scho_ol employer. 

f. If contract services are used under·"a" above,· contract invoices must be 
submitted. Contract costs must be shown as described in Item HS. 

g, No reimbursement for an appeal of an unfair labor practice decision shall 
be allowed where the Public Employee Relations Board is the prevailing 
party. 

h. No reimbmsement for filing of amfous curiae briefs shall be allowed. 

H. Supporting Data for Claims--Report Format for Submission of Claim. 

1. 
. . 

Description of the Activity: Follow the outline of the claim components. Cost 
must be shown separately by component activity: Supply workload data requested 
.as part of the description to support the level of costs claimed. The selection of 
appropriate statistics is the responsibility of the claimant. 

2. Quantify "Increased" Costs: Public school employers will be reimbursed for the 
"increased costs" incurred as a result of compliance with the mandate. 

a. For component activities G l ,· G2, and G3: 

1. Determination of the "increased costs" for each of these three components 
requires the costs of current year Rodda A~ activities to be offset 
[reduced] by the cost of the base-year Winton Act activities. The Winton 
Act base-year is generally fiscal year 197 4-7 5. 

Winton Act base-year costs are adjusted by the Implicit Price Deflater 
prior to offset against the current year Rodda Act costs for these three 
components. The Implicit Price Deflater shall be listed in the annual 
claiming instructions of the State Controller. 

2. The cost of a claimant's current year Rodda Act activities are offset 
[reduced] by the cost of the base-year Winton Act activities either: by 
matching each component, when claimants can provide sufficient 
documentation to segregate each component of the Winton Act base-year 

-activity costs; or, by combining all three components when claimants 
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cannot satisfactorily segregate each component of Winton Act base-year 
costs. 

For component activities G4, G6, and G7: 

All allowable activity costs for these three Rodda Act components are 
"increased costs" since there were no similar activities required by the 
Winton Act; therefore, there is no Winton Act base-year offset to be 
calculated, 

BASE YEAR 

1974-1975 
11 

11 

II 

" 

ADJUSTh1ENT 

1.490 1979-80 FY 
1.560 1980-81 FY 
1.697 1981-82 FY 
1. 777 1982-83 FY 
1.884 1983-84 FY 

Salary and Employees' Benefits: Show the classification of the .employees 
involved, amount oftime spent, and their hourly rate. The worksheet used to 
compute the hourly salary rate must be submitted with ·your claim. Benefits are 

· reimbursable. Actual benefit percent must be itelnized. If no itemization is 
submitted, 21 percent must be used for computation of claim costs. Identify the 
classification of employees committed to functions required under the Winton Act 
and those required by Chapter 961, Statutes of 1975. 

4. Services and Supplies: Only expenditures which can be identified as a direct cost 
as a result of the mandate can be claimed. 

5. Professional and Consultant Services: Separately show the name of professionals 
or consultants, specify the functions the consultants performed relative to the · 
mandate, length of appointment, and the itemized costs for such services. 
Invoices must.be submitted as supporting documentation with your claim. The 
maximum reimbursable fee for contracted services is $100 per hour. Annual 
retainer fees shall be no greater than $100 per hour. Reasonable expenses will 
also be paid as identified on the monthly billings of consultants. However, travel 
expenses for consultants and experts (including attorneys) hired by the claimant 
shall not be reimbursed in an amount higher than that received by State 
employees, as established under Title 2, Div. 2, Section 700ff, CAC. 

6. Allowable Overhead Cost: School districts must use the Form J-380 (or 
subsequent replacement) non-restrictive indirect cost rate provisionally approved 
by the California Department of Education, 
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County Offices of Education must use the Form J-580 (or subsequent 
replacement) non-restrictive indirect cost rate provisionally approved by the 
California Department of Education. 

Community College Districts must use one of the following.three alternatives: 
• A Federally-approved rate based on OMB Circular A-21; 
• The State Controller's F AM-29C which uses the CCFS-311; or 
• Seven percent (7%). 

483 



e· 
' 

• t..··:. 

DECLARATION OF SERVICE BY MAlL 

I, the undersigned, declare as follows: 

I am a resident of the County of Sacramento and I am over the age of 18 ·years, and not a 

·party to the within action. My place of employment and business address is 1300 I Street, 

Suite 9501 Sacramento, California 95814. 

On August 24, 1998, I served the attached amended Parameters and Guidelines for test 

claim CSM-97-TC-08, Collective Bargaining and Collective Bargaining Agreement 

Disclosure of the Commission on State Mandates by placing a true copy thereof in an 

envelope addressed to each of the persons listed on the attached mailing list, and by · 

sealing and depositing sai·d envelope in the United States mail at Sacramento, California, 

with postage thereon fully prepaid. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct, and that this declaration wa..S executed on 

August 24, 1998, at Sacramento, California. 

~*-- 4-IU · 
CHRISTINE A. WEil'l' 
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BEFORE THE 

COM1v1ISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM: 

Government Code Sections 3543, 3546, and 
3546.3; 

Statutes 1980, Chapter 816; Statutes 2000, 
Chapter 893; Statutes 2001, Chapter 805; 

California Code of Regulations, Title 8, 
Sections 34030 and 34055 

Filed on June 27, 2001, and Amended on 
May 15, 2002, by Clovis Unified School 
District, Claimant. 

Case No.: OO-TC-17/01-TC-14 

Agency Fee Arrangements 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE 
SECTION 17500 ET SEQ.; CALIFORNIA 
CODE OF REGULATIONS, TITLE 2, 
DIVISION 2, CHAPTER 2.5, ARTICLE 7 

(Adopted on December 9, 2005) _ 

STATEMENT OF DECISION 

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in 
the above-entitled matter. · 

~~ 
PAULA HIGAsHI:EXUtiVeDifecor Date 
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BEFORE THE 

COMMISSION ON STATE MANDATES .. 
STATE OF CALIFORNIA 

IN RE TEST CLAIM: 

Government Code Sections 3543, 3546, and 
3546.3; 

Statutes 1980, Chapter 816; Statutes 2000, 
Chapter 893; Statutes 2001, Chapter 805; 

California Code of Regulations, Title 8, 
Sections 34030 and 34055 

Filed on June 27, 2001, and Amended on 
May 15, 2002, by Clovis Unified School 
District, Claimant. 

Case No.: OO-TC-17/01-TC-14 

Agency Fee Arrangements 

STATEMENT OF DECISION 
PURSUANTTOGOVERNMENTCODE 
SEC.TI ON 17500 Et SEQ.; CALIFORNIA 
CODE OF REGULATIONS, TITLE 2, 
DMSION 2, CHAPTER 2.5, ARTICLE 7 

(Adopted on December 9, 2005) 

STATEMENT OF DECISION 

The Commission on State Mandates ("Commission") heard and decided this test claim during a 
regularly scheduled hearing on December 9, 2005. Mr. Keith Petersen appeared on behalf of 
Clovis Unified School District, Claimant. Ms. Susan Geanacou, Senior Stllff Counsel, appeared 
for the Department of Finance. 

The law applicable to the Commission's determination of a reimbursable ·state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code 
section 17500 et seq., and related case law. 

The Commission adopted the staff analysis to approve this test claim at the hearing by a vote of 
6 to 0. 

The Commission finds that Government Code section 3546, subdivisions (a) and (f), and 
California Code of Regulations, title 8, sections 34030, subdivision (a), and 34055, subdivision 
(a), impose a new program or higher level of service for K-14 school districts within the meaning 
of article XIII B, section 6 of the California Constitution, and impose costs mandated by the state 
pursuant to Government Code section 17514, for the following new activities: 

• Upon receiving notice from the exclusive representative of a classified public school . · 
employee who is in a unit for which an exclusive representative has been selected, the 
employer shall deduct the amount of the fair share service fee authorized by this section 
from the wages and salary of the employee and pay that amount to the employee 
organization. (Gov. Code, § 3546, subd. (a).) 
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• School district employers of a public school employee shall provide the exclusive 
representative of a public employee with the home address of each member of a 
bargaining unit. (Gov. Code, § 3546, subd. (t).) 

• Within 20 days following the filing of the petition to rescind or reinstate an 
organizational security arrangement, the school district employer shiill file with the 
regional office of PERB an alphabetical list containing the names and job titles or 
classifications of the persons employed in the unit described in the petition as of the last 
date of the payroll period immediately preceding the date the petition was filed. (Cal. 
Code Regs., tit. 8, §§ 34030, subd, (a), and34055, subd. (a).) -

BACKGROUND 
The Agency Fee Arrangements test claim, filed by Clovis Unified School District, addresses 
issues within the collective bargaining process and employer-employee relations in California's 
K-14 public school systems. Specifically, the test claim legislation focuses on the payment of 
fees by non-union member (or "fair share") employees to exclusive representative organizations. 
In 1975, the Legislature enacted the Educational Employment Relations 'Act (EERA). 1 In doing 
so, the Legislature sought to "promote the improvement of personnel management and -
employer~employee relations within the public school systems in the State of California. "2 This 
policy aimed at furthering the public interest in "maintaining the continuity and quality of 
educational se:rVices."3 

- -

'The EERA imposes on school districts the duty to "meet and negotiate" with an employee 
organization selected as the exclusive representative of an employee bargaining unit on matters 
within the scope ofrepresentation:.4 The scope ofrepresentation is limited to "matters relating to 
wages, hours of employment, and other terms and conditions of employment. "5 The EERA 
explidtly includes "organizational security" within the scope of representation. 6 

I Statutes 1975, chapter 961. Pursuant to Government Code section 3541.3, subdivision (g), the 
Public Employment Relations Board (PERB) is vested with the authority to "adopt ... rules and 
regulations to carry-out the provisions and effectuate the purposes and policies" of the EERA. 
(Government Code sections 3540 et seq.). Accordingly, in Code of Regulations, title 8, section 
32001, subdivision ( c ), PERB has declared that "' [s]chool district' as used in the BERA means a 
school district of any kind or class, including any public communify college district, within .the 
state"). · 
2 Government Code section 3540. 
3 San Diego Teachers Assn. v. Superior Court (1979) 24 Cal.3d 1, 11. 
4 Goverriment Code section 3543.3. 
5 Government Code section 3543.2. 
6 Former Government Code section 3546 provided that "organizational security.;. shall be within 
the scope ofrepresentation." (Stats. 1975, ch. 961, § 2). In 2000, -former Government Code 
section 3546 was reperued (StatS. 2000, ch. 893), but similar language was added via the same 
bill to Government Code section 3 540.1, subdivision (i), which now provides that 
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Government Code section 3540.I, subdivision (i), provides two definitions for "organizational 
security." The first describes organizational security as: 

[a]n arrangement pursuant to which a public schciol employee may decide 
whether or.not to join~ employee organization, but which requires him or her, as 
a conditio11 of continued employment, if he or she does join, to maintain his or her 
membership in good standing for the duration of the written agreement... 

Thus, such an arrangement would provide that once an employee organization has been selected 
by an employee bargaining unit as exclusive representative, each employee has the option of 
.either joining or not joining the employee organization. 

Alternatively_, the second definition describes organizational security as: 

[a ]n arrangement that requires an employee, as a condition of continued 
employment; either to join the recognized or certified employee organization, or
to .pay the organization a service fee in an amowit not to exceed-the standard 
initiation fee, periodic dues, and general assessments of the organization for the 
duration ofthe agreement ... 

This type of organizational security arrangement dictates that an employee in a bargaining unit 
for which an employee organization has been selected as exclusive representative must either (a) 
join the employee organization, or (b) pay such organization a service fee or agency fee 
arrangement. The EERA explicitly declares that the "employee organization recognized or 
certified as the exclusive representative for the purpose Of meeting and negotiating shall fairly 
represent each .and every employee in the appropriate unit."7 

Under prior law, organizational security arrangements were subject to the collective bargaining 
process. Statutes 2000, chapter 893 created a statutory organizational security arrangement -
removing the basic issue from the bargaining process. 

Claimant's Position 

Claimant, Clovis Unified School District, filed a test clain1 on June 27, 2001, alleging 
Government Ccide sections 3543 and 3546, as amended by Statutes 2000, chapter 893, impose 
reimbursable state~mandated activities on I~-14 school districts for activities including 
establishing and implementing payroll procedures for collecting fair share service fees, and 
remitting the fees to the certified employee organization. Claimant alleges a new activity to: 
"Draft, approve and distribute an appropriate and neutral notice to existing non-member 
employees and new employees, which explains the additional payroll deduction for 'fair share 
services fees' for non-member employees of a certified employee organization." 

. Additionally, claimant alleges that Government Code section 3546.3 as added by Statutes 1980, 
chapter 816, requires school districts to "Establish and implement procedures to determine which 
employees claim a conscientious objection to the withholding of 'fair share services fees,'" and 

"'Organizational security' is within the scope of representation .... " 

7 Government Code section 3544.9. 
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establish and implement payroll procedures to prevent automatic deductions from the 'wages of 
such conscientious objectors. · · 

Claimant also alleges the California Code of Regulations, title 8, sections 34030 and 34055, 
requires K-14 school districts, within 20 days of a filed petition to rescind or reinstate the 
collective bargaining agreement, file With the regional office of the Public Employment . · 
Relations Board (PERB) an alphabetical list containing tlle names and job titles or classifications 
ofthe persons employed in· the unit as of the last date of the payroll pericid immediately 
preceding the date the petition, and establish new payroll procedures, as needed. 

On May 15, 2002, claimant filed a test claim amendment alleging the following reimbursable. 
state-mandated activities from amendments byStatutes 2001, chapter 805: 

· • Establish procedures and thereafter implement such procedures to verify, at least 
annually, that payments to nonreligious, nonlabor charitable organizations have 
been made by employees who have claimed conscientious objections pursuant to 
Government Code section 3546.3. -

• Adjust payroli withholdings for rebates or withholding reduCtions for that portion 
of fair share service fees that are not germane to the employee organization 
function as the exclusive bargaining representative when so determined pursuant 
to regulations adopted by PERB, pursuant to Government Code section 3546, 
subdivision (a). · 

. • Take any and all necessary actions, when necessary, to recover reasonable legal 
fees, legal costs and settlement or judgment liabilities from the recognized 
employee organization, arising from any court or administrative action relating to 
·the school district's compliance with the section pursuant to Government Code 
section 3546, subdivision (e); 

• Provide the exclusive representative of a public school employee a list of home 
addresses for each employee of a bargaining unit, regardless of when the 
employees co.mmenced employment, and periodically update and correct the list 
to reflect changes of address, additions for new employees and deletions of 
former employees, pursuant to Government Code section 3546, subdivision (f). 

Claimant's complete, detailed allegations are found in the Amendment to ilie Test Claim Filing, 
pages five through nine, received May 15, 2002. · 

Claimant filed comments on the draft the Commission analysis on October 31, 2005. The 
substantive comments will be summarized in the analysis below. 

Department of Finance's Position 

Department of Finance filed comments on August 3,2001, and July 30, 2002, addressing the 
allegations stated in the test claim and subsequent amendment. Regarding claimant's_ allegations 
that the test claim legislation mandates a variety of activities involving the establishment-and 
maintenance of payroll procedures to account for deducting fair share service. fees and 
transmitting those fees to the employee organization, Department of Finance contends that public 
school employers who did not negotiate and 'implement organizational security arrangements 
prior to the enactment of Stattites 2000, chapter 893 are justified in claiming mandated costs. 
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However, tho.se employers who did negotiate and implement organizational security 
arrangements prior to the enactment of Statutes 2000, chapter 893 are not justified in making 
similar claims for reimbursement. Department of Finance argues that those employers who did 
negotiate and implement such arrangements prior to the 2000 8.IJ\endments "wollld presumably 
have already established" such payroll procedures and those employers should not "be 
reimbursed for costs they voluntarily incurred." · 

Department of Finance has similar arguments regarding claimant's allegations on costs incurred 
in complying with PERB 's regulations in the event a petition to rescind or reinstate an · 
organizational security arrangement is filed. 

Regarding claimant's·allegation that it must draft notices explaining the fee deductions to 
employees paying fair share service fees, Department of Finance argues that no such mandate 
exists. Department of Finance relies on California Code of Regulations, title 8, section 32992 
which provides that each employee "required to pay an agency fee shall receive written notice 
from the exC!u8ive representative" regarding the fee deduction. 

Likewise, responding to claimant's allegation that it must incur cpsts in taking the necessary 
actions in recovering legal fees from an exclusive representative under Government Code section 
3546, subdivision (e), Department Of Finance asserts that the subdivision, by its plainlanguage, 
does not impose·any duties on the public school employer. · 

. . . 

Department of Finance's other comments and arguments will be addressed in the anB.lysis below, 
where pertinent. 8 · · 

8 Claimant argues that the Department of Finance's comments are "incompetent" and should be 
stricken from the record since they do not comply with section 1183.02, subdivision (d), of the. 
Commission's regulations. That regulation requires written resporuies to be signed at the end of 
the document, under penalty of perjury by an authorized representative of the state agency, with 
the.declaration that it is true and complete to the best of the representative's personal knowledge, 
information, or belief. The claimant contends that the. Department of Finance's response "is · 
signed without certification" and the declaration ·attached· to the response "simply stipulate[s] to 
the accuracy of the citations oflaw in the test Claim." (Claimant's comments to draft the 
Commission analysis, page 1-2.) 

Determining whether a statute or executive order constitutes a reimbursable state-mandated 
program within the meaning of article XIII B, section 6 of the California Constitution is a pure 
question of law . .(City of Jose, supra, 45. Cal.App.4th atp; 1817; County· ofSan Diego, supra, 15 
Cal.4th atp. · 109). Thus, any factual allegations raised by a party, including the Department of 
Finance, regardmg how a program is implemented is not relied upon by the Commission at 1th~ 
test claim .phase when recommending whether an· entity is·entitled to reimbursement under article 
XIII B, section 6. The Department's response contains comments on whether the Commission 
should approve this test claim and is, therefore, not stricken from the administrative record. 

490 

Statement of Decision 
Agency Fee Arrangements (00-TC-17/01-TC-14) 



California Community Colleges Chancellor's office Position 
The Califomia.Co~unity Colleges Chrui~ellor;s Office ("Chancellor's Office") filed comments 
regarding this test claim on July 30, 2001. The Chancellor's Office begins by noting that 
community colleges are subject to PERB's jurisdiction. Secondly, looking to the statutes 
regarding organiiational security, the Chancellor's Office believes that "the provisions of 
Govenunent Code [sections] 3540.1 and 3546 and the related implementing regulations in the 
Code of Regulations impose a mandate of specific tasks for community college district the 
Commission." 

The Chancellor's Office concludes by stating that no funds have been appropriated for costs 
incurred in peiforining these activities, and that none of the provisions of Govenunent Code 
section 17556 apply fo community colleges "complying with the mandate." 

FINDINGS 
The courts have found that 'article XIII B, section 6, of the California Constitutfon9 rec6F,zes 
the state constitutional restrictions on the powers of local government to tax and spend. 1 "Its 
purpose is to preclude the state from shifting financial responsibility for cariying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIIl A and XIII B 
impose." 11

. A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task. 12 In addition, the required activity or task must be new, constituting a "new program," or it 
must create a "higher level of service" over the previously required level of service. 13 

The courts have defined a "program" subject to article XIU B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 

9 Article XIII B, section 6, subdivision (a); provides: (a) Whenever the Legislature or any state 
agency mandates a new program or higher level of service on any local government, the state 
shall provide a subvention of funds to reimburse that local govenunent for the costs of the 
program or increased level of service, except that the Legislature may, but need not, provide a 
subvention of funds for the following mandates: (1) Legislative mandates requested.by the local 
agency affected. (2) Legislation defining a new crime or changing an existing definition of a 
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or 
regulations initially implementing legislation enacted prior to January 1, 1975. 
10 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) JO 
Cal.4th 727, 735. 
11 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81 (County of San Diego). 
12 Long Beach Unified School Dist. v: State of California (1990) 225 Cal.App.3d 155, 174. 
13 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878, 
(San Diego Unified School Dist.); Lucia Mar Unified School Dist. v, Honig (1988) 44 Cal.3d 
830, 835 (Lucia Mar). · 
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policy, but does not apply generally to all residents and entities in the state. 14 To determine ifthe 
program is new or imposes a higher ievel of s~rvice, the test claim· legislatioti inusfbe compared 
with the legal requirements in effect immediately before the enactment of the test claim 

· legislation. 15 A "higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the public."16 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state. 17 · 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, sectiqn 6. 18 In making its 
decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an 
"equitable remedy to cure the perceived urifaimess resulting from political decisions on funding 
priorities. " 19 

. 

Issue 1: Is the test claim legislation subject to article XIII B, section 6, of the 
California Constitution? · 

Government Code Section 3543: 

Government Code section 3543 was _rewritten by Statutes 2000, chapter 893. Statutes 2001, 
chapter 805 amended one sentence, as indicated by underline below: 

(a) Public school employees shall have the right to form, join, and participate in 
the activities of employee organizations of their own choosing for the purpose of 
representation on all matters of employer-employee relations. If the exclusive 
representative of a unit provides notification, as specified by subdivision (a) of 
Section 3546, public school employees who are in a uniffor which an exclusive 
representative has been selected, shall be required, as a condition of continued . 
employment, to join the recognized employee organization or to pay the 
organization a fair share services fee, as required by Section 3546. If a majority 

14 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; see also Lucia Mar, supra, 
44 Cal.3{-\ 830, 835.) ' . 
15 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
16 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
17 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections 
17514and 17556. 
18 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334;· Government Code sections 
17551 and 17552. · 
19 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817 (City of San Jose). 
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9, of the members of a bargaining unit rescind that arrangement, either of the 
following options shall be applicable: 

(1) The recognized employee organization may petition for the reinstatement of 
the arrangement described in subdivision (a) of Section 3546 pursuant to the 
procedures in paragraph (2) of subdivision ( d) of Section 3 546. 

(2) The employees may negotiate either of the two forms of organizational 
security described in subdivision (i) of Section 3540.l. 

(b) Any employee may at any time present grievances to his or her employer' and 
have such grievances adjusted, without the iriterveni:ion of the exClusive 
representative, as long as the adjustment is reached prior to arbitration pursuant to' 
Sections 3548:5, 3548.6, 3548.7, and 3548.8 and the adjustment is not ' ·· 
inconsistent with the terms .of a written agreement then in effect; provided that 
the public school employer shall not agree to a resolution of the grievance uritil 
the exclusive representative has received a copy of the grievance and the proposed 
resolution and has· been given the opportunity to file a response. · 

Before the amendment in 2000, prior law provid~d: "Public school e~ployees shill! have the 
right to form, join, and participate in the activities of employee organizations oftb,eir own 
choosmg for the purpose of representation on all matters of employer-employee relations. Public 
school employer;:s. shrui also pave the right to refuse to join or partiCipate in the activities of 
employee orgaruiations and shiilJ.have the right to represent themselves individually in their 
employment relations with the public school employer, except that once the employees in an 
appropriate unit have selected an exclusive representative and it has been recognizecipursuant to· 
Section 3544.1 or certified pursuant to Section 3544.7, no employee in that unit may meet and 
negotiate with the public school,employer." Current subdivision (b) is identical to prior law. 

' . . . - . . 

In order to be subject to·articleXIII B, section 6, of the California Constitution, the test claim 
legislation must impose a state-mandated activity on a local agency or school district.20 ·Courts 
have 6.dopted a "strict construction" interpretation of article XIII B, section 6.21 Consistent with 

·this narrow interpretation, the.term "mandate" has been construed according to its commonly 
understood meaning as an ''circler" or "command."22 Thus, the test claim legislation must require 
a local government entity to perform an activity in order to fall within the scope of article XIII B, 
section 6. 

According to the well-settled rules of statutory construction, an examination of a statute claimed 
to constitute a reimbursable state ma.Ildate begins v;,ith the plain language of the statute, and 
"where the language is clear .there is no room for interpretation."23 Where the Legislature has 
not found it appropriate to include express requirements in.a statute, it is inappropriate for a court 

2° Kern High School Dist., supra, 30 Cal.4th 727, 740. 
21 City of San Jose, supra, 45 Cal.App.4th 1802, 1816-17. 
22 Long Beach Unified School Dist., supra, 22S Cal.App.3d I SS, 174. 

9
1 

23 City of Mercedv. State of California (1984) IS3 Cal.App.3d 777. 

493 

Statement of Decision 
Agency Fee Arrangements (OO-TC-! 7/0!-TC-14) 



to write such requirements into the statute.24 The courts have noted that "[w]e cannot. .. read a 
mandate into language which is plainly discretionary."25 - - . 

Beginning with the plain language_ of section 3543, subdivision (a), there is no activity imposed 
on the public school employer. While public school employees "shall be required" to either join 
the employee organization selected by the unit as exclusive representative or to pay such 
organization a service fee, there is nothing in the language_ of section 3543, subdivision (a), 
imposing upon the public school employer the obligation to perform any activities. 

Government Code·:;;ection 3543, subdivision (a), qy its plain language, fails to impose any 
activities on school districts. Si;:ction 3 543, subdivision (b ), contains the same language found in 
former section 3 543 and therefore is not new, nor does the plain language of subdivision (b) 
impose any duties upon school diStricts. Accordingly, the Commission finds that Government 
Code section 3543 is _not subject to article XIII B, section 6, of the California Constitution. 

Government Code Section 3546.3: 

Government Code section 3546.3 was added by Statutes 15)80, chapter 816, as follows: 

Notwithstanding subdivision (i) of Section 3540.1, Sectjon 3546, or any other 
provision of this chapter, any employee who is a member of a.reljgious body 
whos~ traditional tenets or teachings include objections tojoinip:~(or financially 
supportllig employee organizations shall not be required to join, mai~tain 
membership in, or financially support any employee orgarii_zation as a condition 
of employment; except that such employee may be requifed, iii lieu_ of a service 
fee, tci pay sums equal to such service fee either to a nonreligious, n_olilabor 
organization, charitable furi.d exempt from taxation under Section 501 ( c) (3) of 
Title 26 of the Internal Revenue Code, chcisen by such employe_e-from a list of at 
least three such funds, designated in the organizational security arrangement, or if 
the arrangement fails to designate such funds, then to any such fund chosen by the 
employee. Either the employee organization or the public school employer may 
require that proof of such payments be made on an ·annual basis to the public 
school employer as a condition of continued exemption from .the requirement of 
financial support to the recognized emp!Oyee organization. If such employee who 
holds conscientious objections pursuant to this section requests'the employee 
organization to use the grievance procedure or arbitration procedure on the 
empl_oyee's behalf, the employee organjzationis authorized to charge the 
empl_oyee for the reasonable cost ofusiD.g such procedure. ' 

Claimant asserts that section 3546.3 requires school districts to establish and maintain 
- procedures for determining which employees may claim a conscientious objection; establish 

procedures to ensure that fair share service fee deductions are not made from the wages of those 
·employees claiming such objections, and to establish procedures to eru,;ure, at least annually, that 
those employees are making payments to charitable organizations in lieu of service fee · -
deductions. Claimant asserts that if section 3546.3 was determined to not impose any state-

24 Whitcomb Hotel, Inc. v. California Employment Commission (1944) 24 Cal.App.2d 753, 757. 

25 City of San Jose, supra, 45 Cal.App.4th 1802, 1816. 
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mandated activities on school districts, then it must also be interpreted that "there is no 
requirement for religious objectors to pay .any sum of money to either their employee 
organization or the specified alternative approved organizations."26 

. 

Department of Finance, in its August 3, 2001 comments, argues that school ~stricts that 
negotiated and implemented organizational security arrangements prior to the enactment of the 

· 2000 amendments are not justified in claiming mandated costs, but that school districts that did 
not negotiate such arrangements are justified in claiming mandated costs. Department of 
Finance's position is grounded in the discretionary nature of the collective ~argaining process, 
and that employers who negotiated organiz8.tional security arrru:igemehts prior to the enactment 
of the 2000 amendments should not "be reimbursed for costs they voluntarily 'incurred.'.27 

For the reasons below, the Commission finds that Government Code section 3546.3 is not 
subject to article XIII B, section 6, of the California Constitution because section 3546.3 does not 
impose any state-mandated activities on school districts. · 

In order to be subject to article XIIl'B, section 6, of the California Constitution, the test claim 
legislation must impose'a state-mandated activity on a local agency or school district.28 Courts 
have adopted a "strict construction" interpretation of article XIII B, section 6.29 Consistent with 
this narrow interpretation, the term "mandate" has been ccinstnied according to its commonly 
understood meaning as an "order" or "command."30 Thus; the test claim legislation must require 
a local government entity to perform an activity in order to fall within the scope of article XIII B, 
section 6. 

According to the well-settled rules of statutory construction, an exarDination of a statute claimed 
to constitute a: reimbursable state maridate begins with the plain language of the statute, and 
"where the language is clear there is no room for interpretation. "31 Where the Legislature has 
not found it appropriate to include express requirements in a statute, it is inappropriate for a court 
to write such requirements into the statute.32 The.courts have noted that "[w]e cannot ... read a 
mandate into' language which is plainly discretionary."33 

, . · · · 

Just as discussed above regarding Government Code section 3543, the plain langtlage of 
Government Code section 3546.3 is also discretionary. Section 3546.3 states only that an· 
employee holding a conscientious objection to joining or financially supporting an employee 
organization "may be required" to make payments to a nomeligious, norilabor, charitable 
organization in lieu of paying a fair share sen/ice fee to such organization. (Emphasis added). 

26 Claimant's comments to draft the. Commission analysis, page 3. 
27 Department ofF~ance, August 3; 2001 Comments, page 3. 
28 Kern High School Dist., supra, 30 Cal.4th 727, 740. 
29 City of San Jose, supra, 45 Cal.App.4th 1802, 1816-17. 
30 Long Beach Unified School Dist., supra, 225 Cal.App.3d 155, 174 .. 
31 ' 

City of Merced, supra, 153 Cal.App.3d 777. 
32 Whitcomb Hotel, Inc., supra, 24 Cal.App.2d 753, 757. 
33 City of Sa~ Jose, supra, 45 Cal.App.4th 1802, 1816. 
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Section 3546.3 does not impose any obligation on school districts. Section 3546.3 provides that 
"[e]ither the employee organization or the public school employer may require that proof of such 
payments be made on an annual basis." (Emphasis added). Section 3546.3, by its plain meaning, 
does not require or .command school districts to perform an activity. Accordingly, the 
Commission finds that Government Code section 3546.3 is not subject to article XIII B, section 
6, of the California Constitution. · 

Remaining Test Claim Legislation: 

In order for the reni8iriing test claim legislation.to be subject to article XIII B, section 6 of the 
·California Constitµtion, tlie'legislation'must constitute a "program." Government Code section 
3546 provides, in part, that ''the employer shall deduCt the amount of the fair share service fee 
authorized by this section from the wages and salary of the employee and pay that amount to the 
employee organization," and that "[t]he employer of a public school employee shall provide the 
exclusive representative of a public employee with the home address of each member of a 
bargaining unit.. .. " California Code of Regulations, title 8, sections 34030 and 34055 require 
that a school district employer file an alphabetical list containing the names and job titles or 
classifications of the persons employed in the unit within 20 days after a petition is filed to 
rescind or reinstate an organizational security arrangement. 

In County of Los Angeles v. State of California, the California Supreme Court defined the word 
"program" within the meaning of article XIII B, ·section 6 as one that carries out the 
governmental function of providing a service to the public, or Jaws which, to implement a state 
poliqy, impose unique requirements on local.governments and do not apply generally to all 
residents and entities in the state.34 The court has held that only one of these findings is 
necess~.35 · · 

Department of Finance asserts that Government Code section 3546, subdivision (a),. as it relates 
to rebates and reductions to the fair share service fee do not constitute a program because it 
neither.provides a service to the public nor qualifies as a function unique to governmental -
entities. Department of Finance claims that the United States Supreme Court's holding in 
Communication Workers v. Beck (1988) 487 U.S. 735, which addresses fair share service fees, 
applies to both private and public employees. The Cowi in Beck interpreted and applied the . 
provisions of the National Labor Relations Act (NLRA). However, the NLRA by its own terms 
expressly excludes public employees from its coverage. Section 2, subdivision (2), of the NLRA 
(29 U.S.C. § i 52(2)) provides, in pertirient part, that "[t]he term 'employer' ... shall not 
include ... any State or political subdivision thereof ... " Fwihermor('!, section 2, subdivision (3 ), 
of the NLRA (29 U.S.C. § 152(3)) provides that "[t]he term 'employee' ... shall not include any 
individual employed ... by any ... person who is not an employer as.herein defined."36 

34 County of Los Angeles, supra, 43 Cal.3d at page 56. 
35 Carmel Valley Fire Protection Dist. v .. State of California (1987) 190 Cal.App.3d 521, 537. 
36 See Carmen v. San Francisco Unified School District (1997) 982 F.Supp. 1396, 1409 
(concluding that "school districts are considered 'political subdivisions' of the State of California 
within the meaning of29 U.S.C. § 152(2), and therefore are exempt from coverage under the 
NLRA"). 
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The Commission finds that Government Code section 3546 and California Code of Regulations, 
title 8, sections 34030 and 34055, impose· a program within the meaning of article XIII' B, 
section 6 of the California Constitution under the second test, to the extent the test claim 
legislation requires school districts to-engage in administrative activities solely applicable to 
public school.administration .. The test claim legislation imposes unique requirements upon 
school districts that do not apply generally to all residents and entities of the state. 

Accordingly, the Coninllssion finds _that the remairiilig test claim legislation constitutes a 
"program" and,'thus, may be subject to subvention pursuant to article XIII B, section 6 of the 
California Constitution if the legislation'hlso ·imposes a new program or higher level of service, 
and costs mandated by the state. - · 

Issue 2: Does the remaining test claim legiSlation impose a new program or higher 
level of service on school distric~s within the meaning of article XIII B, 
section 6 of the California Constitution, and impose "costs mandated by the 
state'; within the meaning of Goveryiment Code sections 17514 and 17556? 

Test claim legislation imposes a new program or higher level of service within an e~sting 
program when it compels a local agency_ or school district to perform activities not previously 
required.37 The coUrts have defined a "hlgher level of service" in conjunction with the phrase 
"new program" to' give the subvention reqilirement of article XIII B, section 6 meaning. 
Accordingly; "it is apparent that the subvention requirement for increased or higher level of 
service is directed to state-mandated increases in the services provided by local agencies in 
existing programs."38 A statute or-executive order imposes a reimbursable "higher level of 
service" when the statute or executive order, as compared.to the legaI requirements in effect 
immediately before the enactment of the test·claimJegislation, increases the actual level of 
governmental.service provided in the existing program.39 

. 

Government Code Section 3546: 

-Government Code section 3546, as enacted by Statu~es 2000, chapter 893, and amended by 
Statutes 2001, chapter 805,40 follows: . , 

(a) Notwithstanding any other provision oflaw, upon receiving notice from the 
exclusive representative of a public school employee who is in a unit for which an 
exclusive representative has been selected pursuant to this chapter,. the employer 
shall deduct the amount of the fair share service fee authorized by this section 
from the wages and salary of the employee and pay that amount to the employee 
organization. Th~_reaft~r, the employee shall, as a condition of Ct?ntinued 
employment, be reqilired either to join the recogriized employee organization or 

' . . 
37 Lucia Mar U,,.ified School Dist., supra, 44 Cal.3d 830, 836. 
38 County of Los Angeles, supra~ 43 Cal.3d 46, 56; \San Diego Unified School District, supra, 33 
Cal.4th 859, 874. . . . - · 

39 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. ' . - . ·. -

40 Reworded subdivisio9 (a), and added subdivisions (e) and (f). 
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pay the fair share service fee .. The amount ofthe fee shall not exceed the dues 
that.are payable by members of the employee organization, and shall cover the 
cost of negotiation, contract administration, and other activities of the employee 
organization that are germane to its functions as the exclusive bargaining 
representative. Agency fee payers shall have the right, pursuant to regulations 
adopted by the Public Employment Relations Board, to receive a rebate or fee 
reduction upon request, of that portion of their fee that is not devoted to the cost 
of negotiations, contract administration, and other activi~ies of the empl()yee 
organization that are germane to' its function as the exclusive bargaining 
representative. 

(b) The costs covered by the fee under tl;ris section may include, but shall not 
necessarily be limited to, the cost of i,obbyillg activities de~igned to foster 

. collective bargammg negotiations and contract adffiilli.stration, or to secure for the 
represented empl~yees advaritages in wages, h()urs, and other conditions.of 
employmentin addition to those secured through meeting and negotiating with 
the· employer. · 

(c) _The arrangement described in subdivision (a) shall remain in effect unless it is 
rescinded pursuant to subdivision (d). The employer shall remain neutral, and . 
shall not participate in any election conducted under this section unless required 
to do so by the board. 

(d)(I) The arrangement described in subdivision (a) may be rescinded by a 
majority vote of all the employees in the negotiating unit subject to that 
arrangement, if a request for a vote is supported by a petition containing 30 
percent of the employees in the negotiating unit, the signatures are obtained in one 
academic ye~. There shall not be more than one vote taken during the term of 
any collective bargaining agreement in effect on or after January i-, 2001. 

(2) If the arrangement described in subdivision (a) is rescinded pursuant to 
paragraph (1 ), a majority of all employees in the negotiating unit may request that 
the arrangement be reinstated. That request shall be submitted to the board along 
with a petition containing the signatures of atleast 30 percent-of the employees in 
the negotiating unit. The vote shall be conducted at the worksite by secret ballot, 
and shall be conducted no sooner- than one year after the rescission of the 
arrangement under this subdivision. . 

(3) If the.board determines that the appropriate number ofsi~~ture~ have been 
collected, it shall conduct the vote to rescind or reinstate in a manner that it shall 
prescribe in accordance with this subdivision. 

( 4) The cost of conducting an election under this subdivision to reinstate the 
organizational security arrangen:ient shall be borne by the petitioning party and 
the cost of conducting an election to rescind the arrangement shall be borne: by the 

board: 

(e) The recognized employee organization shall indemnify and hold the public 
school employer harmless against any reasonable legal fees, legal costs, and 
settlement or judgment liability arising from any court or admiriistiative action 
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relating to the school district's compliance with this section. The recognized 
employee orgariization·shalLhave the exclusive right to determine whether any 
such action or proceeding shall or shall not be compromised, resisted, defended, 
tried, or appealed. This indemnification and hold harmless duty shall not apply to 
actions related to compliance with this section brought by the.exclusive 
representative of district employees against the public school employer .. 

(t) The employer of a public school employee shall provide the exclusive 
representative of a public employee with the· home. addres~ of each member of a 
bargaining unit, regardl~ss ofwhen,that employee commences employment, so 
that the exclusive representative can comply with the notification requirements set 
forth by the United States Supreme Court in Chicago Teachers Union v. Hudson 
(1986) 89 L.Ed. 2d 232. (Emphasis added.) 

The test claim allegations regarding Government Code section 3546 will be analyzed in order of 
subdivision below. 

Government Code Section 3546, Subdivision (a): 

Claimant alleges that subdivision (a) of Government Code section 3546 constitutes a 
reimbursable state mandate in two respects by requiring school-districts to (I) establish, 
implement, maintain and update payroll procedures to· determine those employees from whose 
paychecks service fees·must be deducted, and to make such deductions and transmit those fees to 
the employee organization; (2) "adjust payroll withholdings for·rebates or withholding 
reductions" pursuant to the rebate or fee reduction provision of subdivision (a); and (3) provide 
notice to employees explaining the payroll deduction for the fair share service fees . 

.. 
Department of Finance agrees that subdivision (a) requires school districts to deduct service fees 
from the wages of its. employees, and then transmit those fees to the employee organization. 
However, Department of Finance also argues that those scho.ol districts that did establish 
organizational security arrangements prior to the enactment of the test clai..\1,1 legislation are not 
justified in claimillg any mandated costs because those districts voluntarily chose to incur such 
costs, and so nothing new is mandated upon them by"the test claim iegislatioµ .. The Co:nullissioti 
disagrees. Government Code section 17565 cleafly provides that: "If a local agency.pr a school 
district, at its option, has been incurring costs which are subsequently mandated by the state, the 
state shall reimburse the local agency or school district for those costs incurred after the 
operative date of the mandate." 

Department of Finance also argues that the rebate and fee reduction ptovisio~ imposes no .. 
activities on school districts. Department of Finance asserts that PERB's regulatioru sqtiarely 
place the burden of issuing fee rebates to employees on the employee organization. 

Under prior law, a school district could voluntarily enter into organizational security 
arrangements with an employee organization. Organizational security has been within the scope 
of representation since the BERA' s enactment. 41 This results in a duty upon the school district to 

41 . 
Former Government Code section 3546 (added by Stats. 1975, ch. 961, and repealed by Stats. 

2000, ch. 893); Gov. Code, § 3540.1, subd. (i) (as amended .by Stats. 2000, ch. 893). 
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meet and negotiate in good faith with the exclusive representative upon request.42 Prior to the 
2000 amendments, the EERA, while imposing a duty to bargain, did not compel the parties to 
reach agreement on organizational security. Thus, any agreement ultimately reached through the 
bargaining process was entered into voluntarily by both sides. 

Government Code section 3546, subdivision (a), reqtiires what was once voluntary. 
Section 3546, subdivision (a), bypasses the discretion of a school district, and instead compels 
the district to institute an organizational security arrangement "upon receiving notice from the 
exclusive representative." This new requirement that school districts shall implement 
organizational security arrangements requires school districts to make service fee deductions 
from the wages of employees, and consequently transmit those fees to the employee 
organization. Such fee deductions and payments to the employee organization were never 
required immediately preceding the enactment of the test claim legislation, and thus impose a 
new program or higher level of service on school districts. 

In addition, under prior law, certificated and classified employees could pay the service fees 
directly to the certificated or recognized employee organization in: lieu of having the school 
district deduct the service fees from the employee's salary or wage' order.43 Claimant argues that 
Government Code section 3546; subdivision (a), expressly states that its terms apply 
"notwithstanding any other provision of law." Thus, claimant argiles that the employee's right to 
pay the service fee directly to the employee organization is "nullified." Claimant contends the 
school districts are now required tomalce the service fee deductions from the wages of all 
employees that work in a unit for which an exclusive representative has been selected and 
transmit those fees to the employee organization.44 

. 

The Commission agrees with Claimant. Government Code section 3546, subdivision (a), states 
the following: 

Notwithstanding any other provision of law, upon receiving notice from the 
exdusive representative of a public school employee who is in a unit for which an 
exclusive representative has been selected pursuant to this chapter, the employer 
shall deduct the ainount of the fair share service fee authorized by this section 
from the wag~s and salary of the empfoyee and pay that amount to the employee 
orgfilrization. (Emphasis added.) · 

. The phrase "notwithstanding ariy other provision of law" has. expressly been interpreted by the 
coUrts as "an express legislative intent to have the specific statute control despite the existence of 

· other law which 11?-ight otherwise govern." 45 Thus, any other provision of law that is contrary or 
inconsistent with the statute."is subordinated to the latter provision" containing the 
"notwithstanding" la.Iiguage.46 In this case, the sections in the Education Code allowing the 

42 Government Code section 3543.3. 
43 Education Code sections 45061, 45168, 87834, and 88167. 
44 Cl~ant's response to draft the Commission analysis, page 4. · 

45 People v. Tillman (1999) 73 Cal.App.4th 771, 784-785. 

46 Id. at page 786. 
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employee to directly pay the service fee to the employee organization is inconsistent with the test 
claim statute that requires, without exception, the employer to deduct the.service fee from the 
wages of the employee that works in a unit for which an exclusive representative has been 
selected. Accordingly, the Commission finds that Government Code section 3456, subdivision 
(a), imposes a new program or higher level of service by requiring school districts to make. 
service fee deductions from the wages of all certificated and classified employees that work in a 
unit for which an exclusive representative has been selected, and transmit those fees to the 
employee organization. 

However, in order to be subject to the subvention requirement of article XIII B, section 6, of the 
California Constitution, the test claim legislation must also impose upon a local agency or school 
district "costs mandated by the state." Government Code section 17514 defines "costs mandated 
by the state"' to mean "any increased costs which a local agency or school district is required to 
incur ... " · 

Government Code section 17556 lists several exceptions which preclude the Commission from 
finding costs mandated by the state. Specifically, "The commission shall not find costs 
mandated by the state, as defined in Section 17514, in any claim submitted by a local agency or 
school district, if, after a hearing, the commission finds that: ... (d) The local agency or school 
district has the authority to levy service charges, fees, or assessments sufficient to pay for the 
mandated program or increased level of service." 

Pursuant to Education Code sections 45061 and 87834, K-14 school districts retain the authority 
to levy the charges necessary to cover any coSts incurred in maldng service fee deductions from 
the wages of certificated employees choosing not to join the employee organization. Education 
Code section 45061 applies to elementary and secondary districts, while Education Code section 
87834 is for community colleges. Education Code section 45061 follows: 

The governing board of each school district when drawing an order for the salary or 
wage payment due to a certificated employee of the district shall, with or without 
charge, reduce the order for the payment of service fees to the certified or recognized 
organization as required by an organizational security arrangement between the 
exclusive representative and a public school employer as provided under Chapter 10. 7 
(commencing with Section 3540) of Division 4 of Title 1 of the Government Code. 
However, the organizational security arrangement shall provide that any employee 
may pay service fees directly to the certified or recognized employee organization in 
lieu of having such service fees deducted from the salary or wage order. 

If the employees of a district do not authorize the board to. malce a deduction to pay 
their pro rata share of the costs of making deductions for the payment of service fees 
.to the certified or recognized organization, the board shall deduct from the amount 
transmitted to the organization on whose account the payments were deducted the 
actual costs, if any, of maldng the deduction. No charge shall exceed the actual cost 
to the district of the deduction. These actual costs shall be determined by the board. 
and shall include startup and ongoing costs. 

. . 

Education Code section 87834 is nearly identical, the only difference being that section 87834 
substitutes the words "community college district" for the words "school district" in the first 
sentence of section 45061. As is evident from the plain language of sections 45061 and 87834, 
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school districts may deduct service fees from the wages of certificated employees "with or 
without charge." (Emphasis added). 

The language of Government Code section 17556, subdivision (d), is clear and unambiguous. In 
Connell v. Superior Court (1997) 59 Cal.App.4th.382, 401, the court found that "the plain 
language of the statute precludes reimbursement where the local agency has the authority, i.e., 
the right or the power, to levy fees sufficient to ·cover the costs of the state-mandated program." 
In making such a determination, the court explicitly rejected the argument that the tenn 
"authority" should b.e construed as meaning "a practical ability in light of surrounding economic 
circumstances."47 Accordingly, the focus is not whether a local agency or school district chooses 
to exercise an authority to levy service charges or fees, but rather whether such authority exists at 
all. Section 17556, subdivision (d), explicitly declares that if the local agency or school district 
"has the authority" to assess fees, then the commission shall be precluded from finding "costs 
mandated by the state." Here, school districts do possess such authority. 

According to the Education Code sections, "No charge shall exceed the actual cost to the district 
of the deduction," but the costs for which the governing board is authorized to assess charges· 
"shall be determined by the board and shall include startup and ongoing costs." Thus, the school 
district may assess charges for costs it must incur in establishing, maintaining, and adjusting its 
service fee deduction procedures, in addition to transmitting those fees to the employee 
organization. 

Education Code sections 45061 ·and 87834 provide school districts with "the authority to levy 
service charges, fees, or assessments sufficient to pay for the mandated program," within the 
meaning of Government Code section 17 556, subdivision ( d). Accordingly, tl1e Commission 
finds that Government Code section 3546, subdivision (a), does npt constitute a reimbursable 
state mandate because the test claim legislation does not impose "costs mandated by the state" as 
to activities regarding certificated employees. 

This same fee authority does not apply for classified employees. Subdivision (b) of both 
Education Code sections 45168 and 88167 (for K-12 districts and community college districts, 
respectively), provide: 

The governing board of each [ ] district, when drawing an order for fue salary or 
wage payment due to a classified employee offue district may, without charge, 
reduce the order ... for the payment of service fees to the certified or recognized 
organization as required in an organizational security arrangement between the 
exclusive representative and a [ ] district employer as provided under Chapter 
10. 7 (commencing wiili Section 3 540) of Division 4 of Title 1 of the Government 
Code. [Emphasis added.] 

Thus the Commission finds that Government Code section 3546, subdivision (a) imposes a new 
' program or higher level of service upon school districts within the meaning of article XIII B, 

section 6 of the California Constitution, and imposes costs mandated by the state pursuant to 
Government Code section 17514, for the following new activity: 

47 Ibid. 
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• Upon receiving notice from the exclusive representative of a classified public school 
employee who is in a unit for which an exclusive representative has been selected, the 
employer shall deduct the amount of the fair share service fee authorized by this section 
from the wages and salary of the employee and pay that amount to the employee 
organization. 

This activity does not apply for certificated employees; fee authority is available pursuant to 
Education Code sections 45061 and 878~4. · 

,,fl 

Claimant further alleges that Government Code section 3546, subdivision (a), requires school 
districts to make payroll adjustments for service fee deductions to account for fee reductions or 
rebates to which the fee-paying employees may become entitled. Claimant alleges that this 
activity is mandated since school districts are required to report accurate payroll information to 
their employees and the state and federal governments.48 

Government Code section 3546, subdivision (a), recognizes the right of employees paying fair 
share service fees ''to receive a rebate or fee reduction upon request, of that portion of their fee" 
determined tci be beyond the perniissible·sc:ope of the employee organization's role as exclusive 
bargaining representative. To implement these pi:qvisions, PERB regulations require the 
exclusive representative to provide aruiUal notice to nonmembers that are required to pay the fair 
share service fee of the amount of the service fee deduction and the calculation used to arrive at 
the amount of.the fee. 49 If the employee disagrees with the amount of the service fee deduction, 
the employee may file an agency fee objection and·the exclusive representative is required to 
administer an agency fee appeal pro.cedure.-50 The Commission finds that the requirement 
imposed by Government Code section3546, subdivision (a), on school districts to deduct the 
correct amount from the wages of the employee after receiving notice from the exclusive 
representative of the amount, applies when the agency f~e objection is resolved and it.is 
determined that the employee is entitled to a reduction of future agency fee deductions. 

But there is no mandate in the statutes or regulations plead by the claimant requiring the school 
districtto malce payroll adjustments for rebates. Rather, any rebates are paid by the exdusive 
representative. Under PERB regulations, once an agency. fee objection is filed, the exclusive. 
representative is required to hold any disputed agency fees in an escrow account for the duration 
of the dispute.51 Escrowed agency fees that are being challenged shall not be released until after 
there is a munial agreement between the agencyfee objector and the exclusive representative, or . 
an impartial decisionmaker has made a·decision.52 Interest at the prevailing rate shall be paid by 
the exclusive representative on all rebated fees. 53 

48
. Claimant's response to draft the Commission analysis, page 5. 

49 California Code of Regulations, title 8, section 32992, subdivision (a). 
5° California Code of Regulations, title 8, section 32994. 
51 Califoni.ia Code of Regulations, thle 8, section 32995, subdi~ision (a). 
52 California Code of Regulations, title 8, section. 3,2995, subdivision (b). 
53 California Code of Regulations, title 8, section 32995, subdivision (c). 
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Finally, claimant requests reimbursement to "draft, approve, and distribute an appropriate and 
neutral notice to existing nonmember employees and new employees which explains the 
additional payroll deduction for 'fair share service fees' for nonmember employees of an 
employee organization." Claimant argues that these activities are "implicit in the legislation" 
and are necessary since the employer is responsible for changes to employee payroll amounts. 
Claimant asserts this activity is required since there is no statutory requirement for the exclusive 
representative to provide such notices to employees about these payroll adjustments. 54 Neither 
Government.Code section 3546, nor the PERB regulations, require school districts to provide 
notice to its employees regarding the service fee deduction. If this test claim is approved, 
however, the Commission can consider claimant's request at the parameters and guidelines stage 
and determine whether the requested activities are a.reasonable method of complying with the 
mandate to deduct the fair share service' fee in an amount authorized by Government Code 
section 3546.55 

. 

Government Code Section 3546, Subdivisions (b) through (e): 

Government Code section 3546, slibdivis.ion (b), describes the permis~ible costs towards which 
an employee organization may apply the fair share service fees. Nothing in the language of 
subdivision (b), imposes any activities upon school districts.· 

Subdivision (c) provides that the "employer·shall remain neutral, and shall not participate in any 
election conducted under this section unless required to do so by. the board." Claimant alleges 
that subdivision (c) requires the public school.employer to supply "administrative support" as 
required by PERB. 56 However, PERB has not enacted any rules or regulations requiring a school 
district's participation in an organizational security election. 57 Therefore, subdivision (c) does 
not impose any required activitj.es on school districts. 

Government Code section 3546, subdivision (d), contains four subparts. Subdivisions (d)(l) and 
(d)(2)describe the process by which employees in a bargaining Unit may either rescind or 
reinstate, respectively, an organizational security arrangement. Such a process includes the 
submission of a petition to ·PERB and a consequent election among the employees if the petition 
meets PERB's requirements as promulgated by its regulations. Claimarit alleges that 
subdivisions (d)(l) and:(d)(2) require school districts to adjust payroll procedures when the 
organizational. security arrangement is rescinded or reinstated to comply with the requirement to 
deduct fair sh.are service fees in the appropriate amount from the employee salaries. Government 
Code section 3546, subdivisions (d)(1) and (d)(2), however, do not impose any state-mandated 

54 Claimant's response to draft the Commission analysis, pages 5 and 6. 
55 California Code of Regulations, title 2, section 1183.1, subdivision (a)(4). . . 
56 First Am~ndment to the Test Claim, page 6; claimant's response to draft the Commission 
analysis, page 6. 
57 See California Code of Regulations, title 8, division 3, chapter 2, 'subchapter 2 for PERB's 
regulations governing organizational security arrangements under the BERA. · 
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activities on school districts and, therefore, reimbursement is not required to comply with these 
subd.ivisions.58 · . . ... ~ · . 

· Subd_ivision (d)(3) provides that PERB shall conduct a vote to either rescind or reinstate an 
organihitional security arrangement ifthe required number of employee sign~tures on a petition . 
have been collected. Claimant alleges that subdivision (d)(3) requires school districts to "supply 
any required administrative support as may be required by PERB."59 Claimant asserts that "it 
can•be reasonably anticipated that if, for example, the Board determines thatthe appropriate 
number of signatures· have not been collected, there may be some inquiry as to the content of the 
list of employees the school district is required to provide to PERB pursuant to Title 8, C,CR, 
Sections 34030 and 34055."60 Government Code section 3546, subdivision (d)(3), however, 
does not require anything of s~hool districts, thus any mandated activities related to this 
subdivision would orily arise from an executive order. No such executive order is included in 
this test claim, therefore no findings can be made that school districts have reimbursable state
mandated costs to supply administrative support to PERB. 

Subdivision (d)(4) states that the costs of conducting an election to rescind an organizational 
security arrangement "shall be borne by the board," while the costs in an election to rescind 
"shall be borne by the petitioning party." The Commission finds that nothing in the plain 
langµage of section 3 546, subdivision ( d)( 4 ), requires school districts to perform any activities. 

Finally, Government Code section 3546, subdivision (e), requires that the "recognized employe.e 
organization shall indemnify and hold the public school employer harmless against any 
reasonable legal fees, legal costs, and settlement or judgn:i.ent liability arising from any court or 
administrative action relating to the school district's compliance with this section." 

Claimant argues that subdivision (e) requires school districts to take any and all necessary 
actions ... to recover reasonable legal fees ... from the recognized employee organization."61 

Claimant also contends that "the right to indemnification stems from this subdivision and the 
Call$e Of civil action which may result in the indemnification Of the school district arises from 
this code section, thus making it s a source of costs mandated by the state. "62 Department of 
Finance rebuts this argument by asserting that the plain language of subdivision (e) does not 
impose any activities on- school districts. · · 

SS The requirement for school.districts to deduct the fair share service fees from employee wages 
in the appropriate amount is mandated by Government Code section 3546, subdivision (a), and 
not subdivision (d). Thus, the requested activity to adjust payroll procedures to the reflect the 
amount required to be deducted from an employee's salary because of a rescission or 
reinstatement of the organi~tional secwity arrangement may be considered by the Commission 
as a reasonable method of complying with Government Code section 3546, sub.diVision (a), at 
the parameters and guidelines stage. (Cal. Code Regs., tit. 2, § 1183.1, subd.-(a)(4).) 
59 First Amendment to the Test Claim, page 6. 
6° Claimant's response to draft the Commission analysis, page 6. 
61 First Amendment to the Test Claim, page 8. 

9. 62 Claimant's response to draft the Commission analysis, page 7. 
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The Commission finds that the plain language of subdivision ( e) does not impose any duties on 
school districts. Rather, subdivision (e) imposes a requirement on the employee organization to 
indemnify and hold harmless a school district for any legal expenses incurred in complying with 
implementing an organizational security arrangement. If a school district asserts its legai right to 
indemnification, that action is a decision of the school district and not a mandate by the state. 
. ' . . . 

Accordingly, the Commission finds that Government Code section 3546, subdivisions (b), (c), 
( d), and ( e) do. i:iotmandate a program, or impose a new program or higher level of service upon 
school districts within the meaning of article XIII B, section 6, of the California Constitution.·· 

Government Cod.e Section 3546, Subdivision (f): 

Statutes 2001, chapter 805 added subdivision (f) to Government Code section 3546 "so that the· 
exclusive representative can comply with the notification requirements set forth by the United 
States Supreme Court in Chicago Teachers Union_v. Hudson (1986) 89 L.Ed. 2d 232." · 

Claimant asserts that Government Code section 3546, subdivision (f) imposes a state-mandated 
activity on school districts for providing:a list of employee home addresses to the exclusive 
represeP:tative .. Department of Fimµ1ce, on .. the other hand, claims that the activity "consists of 
producinS a report which should readily be available through the school district's payroll 
system," and that any costs incurred by the claimant in providing such a list an~ de minimis, and 
should therefore not be reimbursable because claimant's costs would be unlikely to reach the 
threshold for a claim.' 

Government Code section 3546, subdivision (f) requires school districts to file a list of employee 
home addresses with an employee organization selected by an employee bargainin,g unit to act as 
exclusive representative. Prior to the enactment of · 
Statutes 2001, chapter 805, no statutory or regulatory requirement obligated a school district to 
provide a list of home addresses to the exclusive representative. The requirements imposed upon 
school districts by Government Code sectiori.3546, subdivision (f), impose a new program or 
higher level of service within the meaning ·of article XIII B, section 6, of the California 
Constitution for the following new activity: 

• School district employers of a public school employee shall provide the exclusive 
representative of a public employee· with the home address of each member of a 
bargaining unit. 

Government Code section 3546, subdivision (f), also imposes ~·costs mandated by the state" 
upon school.districts as defined in Government Code section 17514; Government Code . 
section 17556, states, in pertinent part: 

The commission shall not find costs mandated by the state, as defirieci in Section 
17514, many claim submitted by a.local agency or school district, if, after a 
hearing, the· cominission·finds that: ... 

(b) The statute or executive order affirmed for the· state a mandate that had been 
declared existing law or regulation by action of the courts. · 

63 Department of Finance, July 30, 2002 Comments, page 3. 
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(c) [t]he statute or executive order linposes a requirement that is mandated by a · 
federal law or regulation and results in costs mandated by.the federal government, 
unless the statute or executiv.e order mandates costs thatexceed the mandate in 
that federal law or regulation. 

However, the Commission finds that Government Code section 17556, subdivisions (b) and (c) 
do not apply in this case. · · 

In.Chicago Teachers Union v. Hudson, supra, 475 U.S. 292, 305-07, the United States Supreme 
Court held that employee organizations must: (1) establish.proceciures prior to making agency 
fee deductions which "".iH ensure that the funds from such fees are not u8ed tci finance ideological 
activities beyond .the scope of collective bargaining; (2) provide agency fee paye~s with the 
methods used for calculating the amount of the agency fee; and (3) establish an appeals.process 
to ensure that agency fee objections are addressed in a timely and fair manner by an imp'arual 
·decision maker. . . 

In order to facilitate the exclusive representative's responsibility to provide 'notice to nonmember 
employees regarding the service fee deductions and the methbds used to calcul~te the am.aunt of 
such fees, Government Code section 3546, subdivision (f) imposes upon school districts the 
obligation to provide a list of employee home addresses to the exclusive representative. 
Although subdivision (f) aims at imposing ce1iain notification requirements upon the employee 
organization in order to comply with federal case law, the requirement that school districts 
provide the employee organization with a list of employee home addresses goes beyond mere 
compliance with federal case law. 

In County of Los Angeles v. Commission on State Mandates (1995) 32 Cal.App.4th 805, 817, the 
court found that Penal Code section 987.9, which requires counties to provide ancillary 
investigative services when providing defense services to indigent criminal defendants, 
constifu,ted a federal mandate. The court detenillned that the right to counsel under the Sixth 
Amendment and the due process clause of the Fourteenth Amendment of the United States 
Constifution include "the right to reasonably necessary ancillary services."64 Accordingly, Penal 
Code section 987.9 "merely codified these constitutional guarantees," and thus section 987.9 
simply required local compiiance with the federal mandate. 65 

. 

In San Diego Unified School District, supra, 33 Cal.4th 859, 889, the California Supreme Court 
adopted the reasoning that procedural pro~ections that are merely incidental to the codification of 
a federal right, and which add only a de minimis fmancial impact, constitute an implementation 
of federal law not reimbursable under article XIIl B, section 6, of the California Constitution, 

• - ,-, - I 

Here, however, while the notification requirements imposed on the employee organization·are 
mandated by the United States Supreme Court's' holding in Hudson, nothing in the Hudson 
decision imposes any required activities on school districts. · Thus, because Government Code 
section 3546, subdivision (f) imposes a new requirec). activity on school districts b~yond 
compliance with federal case law, Government Code section 17556, subdivisions (b) and (c;:).do 
not apply. Nor are any other provisions of Goverriment Code section 17556 applicable here; 

64 County of Los Angeles, supra, 32 Cal.App.4th 805, 815. 

·65 Ibid. 
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therefore, the Commission finds that Government Code section 3546, subdivision (f) imposes 
costs mandated by the state pursuant to Government Code section 17514. 

Calitornia Code o[Regulations. Title 8. Sections 34030 and 34055: 

· PERE has enacted regulations implementing the procedures for filing petitions to either rescind 
or reinstate an organizational' security arrangement. Title 8, section 34030, was added to the 
California Code of Regulations in 1980, and subsection (b) was added, operative 
January l, 2001: 

(a) Within 20 days following the filing of the petition to.rescind an organizational 
security arrangement, the employer shall file with the regional ·office an 
alphabetical list containing the names and job titles or classifications of the 
persons employed in the uajt described in the petition as of the last date of the 
payroll period immediately preceding the date the petition was filed, unless 
otherwise directed by tl1e Board. 

(b) If after initial determination the proof of support is insufficient, the Board may 
allow up to 10 days to perfect the proof of support. 

(c) Upon completion oftl;!.e review of the proof of support, the Board shall inform 
the parties in writing of the determination as to sufficiency or lack thereof 
regarding the proof of support. 

·Title 8, section 34055, was added to the California Code of Regulations, operative 
January l, 2001, and is nearly identical in l.anguage to section 34030, except that it provides that 
the employer shall file the required list "Witliin 20 days following tl1e filing of the petition to 
reinstate an organizational security provision ... " 

Claimant alleges that section 34030, subdivision (a), and section 34055, subdivision (a), impose 
state-mandated activities on school districts to file a list of employee names and job titles with 
PERB. Department of Finance, on the other hand, contends that only those districts that did not 
negotiate and implement organizational security arrangements prior to the 2000 amendments are 
justified in claiming mandated costs. Department of Finance alleges that districts that did 
negotiate organiz.ational security arrangements prior to the 2000 amendments should not be 
reimbursed for voluntarily assumed costs. 

California Code of Regulations, title 8, section 34030, subdivision (a), was enacted by PERB in 
1980. Prior to the enactment of Statutes 2000, chapter 893, any organizational security 
arrangement entered into between a school district and employee organization was the product of · 
a voluntary agreement resulting from the collective bargaining process. Statutes 2000, 
chapter 893, however, required the parties to implement an organiz.ational security arrangement. 

Under prior law, a school district retained discretion on entering into an organizational security 
arrangement witl1 an employee organization. Thus, the provisions of section 34030, 
subdivision (a), requiring school districts to file a list of names and job titles to PERB upon the. 
submission of an employee petition to rescind an organizational security arrangement would not 
have been state-mandated or required. This conclusion flows from the fact that the decision to 
participate in the underlying program was within the school district's discretion, and thus any 
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downstream requirements imposed within such.a program were also voluntruj. 66 Accordingly, if 
the district did enter into an organizational security arrangement, compliance with PERB' s filing 
requirements in section 34030, subdivision'(a), did not constitute a mandate by the state until 
January 1, 2001, the operative date of Statutes 2000, chapter 893. 

I ' . . .. . . ' 

Government Code s.ection 3 546, .subdivision ( d)(l ), as added by Statutes 2000, chapter 893, 
.recognizes the right of public school employees in a unit for which an employee organization has 
been selected as exclusive representative to rescind an organizational security arrangement. 
Subdivision (d)(l), states that the organizational security arrangement required by subdivision (a) 
of section 3 546 "may be rescinded by a majority vote of all the employees in the ne'gotiating unit 
subject to·that arrangement, if a request for a vote is supported by a petition containing 30 
percent of the employees in the negotiating unit." If the orgarnzational security arrangement is 
rescinded pursuant to such a vote, subdivision(d)(2) allows that "a majority of all employees in 
the negotiating unit may request that the arrangement be reinstated."67 

Sections 34030 and 34055 implement the provisions of Government Code section 3546, 
subdivision (d): California Code of Regulations, title 8, sections 3403.0 and 34055 require that 
within 20 days of the submission of a petition to either rescind or reinstate an organizational 
security arrangeme)lt, the public school "employer shall file with the regional [PERB] office an 
alphabetical list contafuing the names and job titles. or classifications of the persons employed in . 
the unit described in-tile petition." The Commission finds that California Code ofR,egulations, 
title 8, sections 34030, subdivision (a), and 34055, subdivision (a),. impose a new program or 
higher level of service' on.school districts within the meaning. of article XIII B, section 6. of the 
California Constitution for the following new activity: 

• Within 20 days following the filiiig qf the petition to rescind.or reinstate an 
organizational security arrangement, -the school district employer shall file with the 
regional office of PERB an alphabetical list containing the names and job titles or 
classifications of the persons employed in the unit described in the petition as of the last 
date of the payrQll period immediately preceding the date the petition was filed. 

None of the provisions of Government Code section 17556 are applicable; therefore, the 
Commission finds that California Code of Regulations, title 8, sections 34030, subdivision (a), 
and 34055, subdivision (a) impose costs mandated by the state pursuant to Government Code 
section 17514. 

66 Kern High School Dist., supra, 30 Cal.4th 727, 742. The California Supreme Court addressed 
the issue whether legislation imposing certain notice and agenda requirements on school site 
councils administering various school-related educational programs constituted a reimbursable · 
state mandate. The Court concluded that mandatory "downstream" requirements flowing from a 
local government entity's voluntary decision to participate in an underlying program do not · 
constitute reimbursable state mandates.· · 

A. 67 Government Code section 3546, subdivision (d)(2). 
~ 
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CONCLUSION 

The Commissiqn concludes that Government Code section 3546, subdivisions (a) and (f), and. 
California Code of Regulations, titl~ 8, sections 34030, subdivision (a), and 34055, . 
subdivision (a), impose new programs or higher levels of service for K-14 school districts within 
the meaning of article XIII B, section 6 of the California Constitution, and impose costs 
mandated by the state pursuant to Government Code section 17514, for the following specific 
new activities:· · 

• Upon r(lceiving notice from the exclusiv.e representative of a classified public school 
emplc,yee who is in a unit for which an ex,clusive representative has been selected, the 
employer shall deduct the amount of the fair share service fee authorized by this section 
from the wages and salary ofthe employee and pay that amount to the employee 
organization. (Gov. Code, § 3546,.subd. (a).)68 

. 

• School district employers of a public school employee shall provide the exclusive 
representative ofa public employee with the.home address of each member of a 
bargaining unit. (Gov: Code, § 3546, subd. (f).)69

. . . 

• Within 20 days following the filing of the petition to rescind or reihstate ari. 
organizational. security arrangement, the school district employer shall file with the 
regfonal office of PERB an alphabetical list containing the names and job titles or 
classifications of the persons employed in the unit described in the petition as of the last 
date of the payroll period immediately preceding the date the petition was filed. 
(Cal. Code Regs., tit. 8, §§ 34030, subd. (a), and 34055, subd. (a).)7° 

The Commission concludes that GovernmentCode sections 3543, 3546, subdivisions (b) through 
(e), and 3546:3, as added or amended by Statutes 1980, chapt\lr 816, Statutes 2000, chapter 893, 
and Statutes 2001, chapter 805 are not reimbursable state-mandated·programs within the 
meaning of article XIII B, section 6; and Government Code section 17514. 

68 As added by Statutes 2000, chapter 893, operative January 1, 2001. 

69 As ~ended by Statutes 2001, chapter 805, operative January 1, 2002. 

70 As amended and operative on January 1, 2001. 
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EXHIBIT F 

January 2004 

ELIZABETH G. HILL. • LEGISLATIVE ANALYST 

The 2003 statewide evaluation of charter 

schools, conducted by RAND, concluded that 

charter schools were cost-effective-achieving 

academic results similar to those of traditional 

public schools even though they obtain less state 

and federal categorical funding. This report 

summarizes the findings of this evaluation and 

olfersrecommendations for improving charter 

schools in California. Most Importantly, we rec

o.mmer:id the Legislature restructure the cl1arter 

school categorical block grant and strengthen. 

charter school oversight and accountability. 1!11 
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EXECUTIVE SUMMARY 
. Since they fll'st opened their doors in faU 

1993, charter schools in Callfomla have grown 

In number and steadily Increased enrollment. 

Over the last decade, the state has funded two 

comprehensive charter school evaluations-the 

findings of which were released in 1997 and 

2003. Both evaluations concluded that charter 

schools are a viable reform strategy-expanding 

famlUes' choices, encouraging parental involve

ment, Increasing teacher satisfaction, enhanclng 

prlnclpals' control over school-site decision 

malting, and broadening the cuniculum without 

sacrificing time spent on core subjects. The most 

recent evaluation deemed charter schools cost· 

effective-finding that charter schools achieve 

academic results similar to those of tradltlonal 

public schools even though they .obtain slgnJfi. 

cant1y less state and federal categorical funding. 

The evaluation also found, however, that the 

state continues to face challenges In the areas of 

charter school finance and accountablllty.· 

After summarizing the findings of the 2003 
evaluation, this report offers recommendations 

for improving charter school finance and ac· 

countability. Most importantly, we recommend 

the Legislature: 

;;. Restructure the Charter School Cat

egorical Block Grant. We recommend 

. LEGISLATIVE ANALYST'S OFFICE 

shifting 14 currently excluded programs 

into the general block grant, shifting 10 

other cun·ently excluded programs into 

the disadvantaged-student component of 

the block grant, and rebenching the 

w1derlying per pupil funding rates In a 

cost-neutral manner. 

;;. Strengthen Charter School Oversight. 

We recommend that school dlstricts be 

· pennltted to opt out of charter authoriz

ing, charter schools be allowed to 

choose among multiple authorizers, and 

specific safeguards be created to pro

mote stronger accountability. 

~ Modify Charter School Facility and 

. Oversight Fees. We recommend delin· 

eating more clearly between fac!Uty fees 

and oversight fees, capping these fees 

(at 2 percentand 1 percent, respectively, 

oftotal charter school revenues), and 

eliminating the mandate-claims process 

for overslgh t costs. 

Talten together, these reforms would address 

many of the wealmesses the 2003 charter 

school evaluation identified and be a significant 

step forward in improving charter school fund
ing and oversight in California . 
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INTRODUCTION 
In 1992, CallfomJa became the second state 

Jn the country to enact legislation allowing for 

the creation of charter schools. The first charter 

schools in Califomla opened their doors for the 

1993-94 school year and, during the past ten 

years, charter schools have grown in number 

and steadily increased enrollment. To assess 

how these schools are using their resources In 

educating students, the state recently funded a 

two-year evaluation-the results of which were 

released on June 30, 2003. The evaluation 

deemed charter schools cost-effective-achiev

ing academic results sirnllano those of. tradi

tional public schools despite receiving less state 

funding. 

Chapter 34, Statutes of 1998 (AB 544, 

Lempert), required the Legislative Analyst's 

Office (LAO) to contract for the statewide 

evaluation. The LAO contracted with RAND, 

and the state provided a total of $666,000 for the 

evaluation. (Jn addition to this evaluation, the state 

has funded three other independent charter 

school studies. For a summary of these other 

reports, please see the shaded box on page 5.) 

Chapter 34 also requlred the LAO to report to 

the Legislature on the general effectiveness of· 

charter schools. and, speclflcally, to recommend 

whether to expand or reduce the state cap on 

the number of allowable charter schools. 

This report responds to this legislative 

directive. In this report, we: 

1> Discuss some general similarities and 

differences among charter schools and 

track the growth of charter schools 

nationwide and in California over the last 

decade. 

1> Summarize the findings of RAND's 

charter school evaluation. 

1> Offer recommendations for: (1) adjusting 

the state cap on the number of allow

able charter schools, (2) improving the 
charter school funding model, 

(3) strengthening charter school over

sight, and (4) modifying policies relating 

to oversight fees. 

OVERVIlEW OF CHARTER SCHOOlLS 
Charter schools are pubUcly funded 

K-12 schools. These schools are subject to state 

testing and accountability requirements, but 

they are exempt from many laws relating to 

specific education programs. Because of these 

exemptions, charter schools have greater fiscal 

and programmatic flexlbillty than traditional 

public schools. This expanded flexibility was 

intended to promote innovation In local educa

tion practices. Charter schools also were in-
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tended to expand students' educational options, 

thereby generating competition and enhancing 
incentives for traditional public schools to make 

educational improvements. 

Jn this section, we: 

1> Provide some background information 

on charter schools in Callfomla-lnclud

ing information on chartering authorities, 

types of charter schools, differences 
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among charter schools' general ·modes 

of instruction, and charter school 

finance. 

LEG ISL AT IVE AN ALYS T'S 0 FF l·C E 

.,_ Summarize elght especially signlficant 

charter school laws. 

10>- Track the growth of chart.er schools 

nationwide and in California. 
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THE "BASICS" OF CHARTER SCHOOLS 
IN CALIFORNIA 

In thls section, we provide some baslc 

background Information about charter schools 

in California 

. School District Board Most Common 
.Charter Authorizer. Since the Inception of 

charter schools, 2S8 government agencies have 

authorized (or officially granted) charters !n 

· California. These charter-granttflg authorizers 
consist of the SBE, 23 county school boards, 

and 234 school district board.s. Schodl district 
boards have authorized the vastmajorlty of 
charter schools. (87 percent). Most charter 
authorlzers (69 percent) have approved only 

one.charter. Less than 10.percenfhave autho· 
rlzed more than-three chl[lrters. 

. Approximately One.of Every Ten Charter 
Pedtions.benied. To qperate In California, a 

charter school must submlt a petition to a 

. charter authorizer. A petition must include 
specific information. that ls delineated In statute, 
such as a· description of the educatio~ pr~gram 
of the charter school and the student outcomes 
the school wUJ use to measure Its p~tformance. 
Charter authotlzers report denying approxi

mately 10 percent of all submitted petitions. 

(Given RAND's survey was distributed only to. , 

charter authorizers that were currently oversee

ing charter schools, this percentage is likely to 
understate the actual denlal rate because lt does 

not Include data ·from.charter authorizers that 
have denied all submitted petitions. Additionally, 

It does not accountfor informal actions on 
beha~f.ofcharter authorizers tlrnt might have 
discouraged groups even frorn submitting a 

petition.) Although the original 1992 charter 
school law did not require charter authorizers to 

provide realions for denying a charter petition, 

later amendments require that charter authoriz

ers now prepare written documentation justify

ing their denials. The most common reasons 

charte.r authorizers report for denying charter 
petitions are "an unsound educational program" 

and a concern that the proposed school ls · 

"demonstrably unlikely to succeed." 

Since.1993, the State Department of Educa
tion (SDE) Has Tracked Almost 575 Charter . 
. Schools. When a petition is approved or pend
ing, SDE assigns the charter school a unlque 

tracltlng number:. Since the Inception of ch~ter 
schools,· SD~ has ass,igned tracking numbers to 
573 schools. Of:tp.~se 573 charter schools, 
403 schools (70 percent) are .. currently operat

ing, 84. schools (15 percent) have petitions 
pending with a charter authorizer, 20 charters 

-(3 per~~nt) have been revoked, and 66 charter 

schools,(12,percent) have been closed .. (In 

addition to theSe schools .. SDE has issued 
31 "inoperative" .numbers.associated with 

schools that had approved .charters but either 
never opened or later ,withdrew Lhelr charter.) 

"Start~Up" Cliarter Schools More Common 
Than Conversion Charter Schools. In California, 
charter schools may be newly created as a start

up chart~r. school or els~ a tradltlonal public 
school may close and reopen a~ a "conversion" · 

charter school. ·Figure 1 shows tile number of 

start-up and conversion charter schools, that are 
.(1) currently operating, (2) pending, (3) have 

closed, or (4) ha".~ had their charter revoked. As 
the figure spews, about four out of every five 
currently operating charter schools are start-up 
schools whereas .one out of every five Is a 

conversion school. 
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"!~l'i!~r~i~~)11J~~,~~~f r~~~1~1~:~1i1,~!j\\~~111~t(!f ~I 
:; ~ . ··.' -

classroom setting or iJ1 a 

nonclassroom setting. 

The SDE classifies a 
charter school as a 
classroom-based school 

If at least 80 percent of 

its instructional time Is 

offered on the school 

site, with lhe school site 

being a fac!lity used 

principaUy for classroom 

instruction. A 

Conversion Charter Sclwols Serve More 
StudeI1tS Than StBI't·Up Charter Schools. 

Althoygh start-up charter schools are more 

common than conversion charter schools, 

conversion charter schools actually enroll a 

greater number of students. Of all charter schoot 

students in the elementary grades, 72 percent 

are enrolled in a conversion charter school 

whereas 28 percent are enrolled in a start-up 

school. Of all charter school students in the 

secondary grades, 4 6 percent are enrolled In a 

conversion charter school whereas 54 percent 

are enrolled in a start-up school. (In 2002-03, 

charter school enrollment was spilt about evenly 

between the elementary and secondary grades.) 

Charter Schools Offer Two General Modes 

of In.~tructio11-Classl'oom-Based mid 

Nonclassroom-Based. Charter schools provide 

instruction either primarily .in a traditional 

LEGISLATIVE ANALYST'S OFFICE 

non classroom-based 

school, in contrast, is 

one in which more than 

20 percent of iJ1struc· 

tional time is offered In a 

location different from 

the primary school site. 

Nonclassroom-based 

charter schools tend to rely on individaalized, 

self-paced student learnlng plans. Nonclass· 

room-based instruction includes independent 

study, home study, distance study, computer

basecl study, and work-study. Some of these 

types of instruction (for example, independent 

study) are common in traditional public schools 

as weU as charter schools whereas others (for 

example, home study) are unique to charter 

schools. 

Approximately One-Third of All Charter 

Sc1100Js Are Non classroom-Based. In 2001-02, 

SBE classified 118 charter schools, or approxi

mately one-third of all charter schools, as 

nonclassroom-based. Start-up charter schools 

are much more likely to be nonclassroom-based 

than conversion charter schools (5 7 percent and 

11 percent, respectively). State law prohibits 

nonclassroom-basecl schools from hiring teach-
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ers without state credentials. Additionally, state 

law requires SBE to establlsh general rules for 

determining the appropriate funding level for 

nonclassroom-based charter scho.ols. The 

board's regulations specify that fw1dlng detemii· 

nations are to be based on: (I) the percentage 

of total expenditures associated with teacher 

salaries ·and benefits, (2) the percentage of total 

expenditures associated wtth Instruction, and. 

(3) the student-teaCher ratio. Nonclassroom

based charter schools that devote a greater 

share of their budget to teacher salaries and 
Instruction and have lower student-teacher ratios 

are eligible for higher levels of fu'ndlng. 

Cbar.ter School Funding Model Intended to 
Reslilt in Filnding Comparable to Traditional 
Public Schools. In 1999, the Legislature ad(jpted 

the current'charter ·school fundlng model. Prior 

to this time, charter sChools received funding on 

. a program-by-program basis through negotiation 

with their charter authorizer. Under the current 

model. charter schools receive funds through 

the following three funding streams. 

i;;;.. Revenue Lin1lt F1mding. Charter schools . ' 

receive revenue limit funding equal to 

the average revenue limit of all tradi

tional public schools In the state. A 
different revenue limit rate IS calculated . 

for each of four grade spans-K-3; 4-6, 
7-8, and 9-12. As with other public 

schoois, revenue. limit funding is continu

ously appropriated general purpose . 

funding that charter schools may expend 

at theii' discretion. 

i;;;.. Categorlc:al Bloclr Grant. In lieu of 

applying separately· for certain categori

cal programs, charter schools receive 
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categorical block grant funding, whlch ls 

specified as a Une Jtem in the annual . 

budget act The block·grant allocation to 

each charter sChool lricludes:. (1) general 

block grant fw1dlng and (2) disadvan

taged student funding. Stmlla.1:. to the 

revenue limit calculation, the general 

block grant rate provides per pupil 

funding equal to th~ average. amount of 

funding traditional public schools receive 

in total for certaln categorlcal programs. 

Thts rate also Is calculated separately for 

each of the four grade spans. The 

disadvantaged studen(J;:ofl1pOnent Is a 

single rate:.equlvalentto the·si:atewide 

average p~{ptip!l fundlilg rate provided 

to tradlti01ial0 p~blic schqolsfor Eco

nomic Impact Ald. Unlike other public 

schools (whlch may not participate In 

the categorical block grant), charter 

schools may expend categorical block. 

grant funding at their dlscretic\n ·and ar~ 
not bound by the specific programmatic 

requirements of each categorical pro

gram Included within the block grant. 

.,_ Other Categorical Programs. Chai1er 

schools also may apply separately for 

cat~gortcal programs.not included In the 

categorical block grant. Charter schools 

that apply for these categorical pro

grantS. such as the Governor's Math

ematics an~ Reading Professional Devel

. opment program or the Principal Train-

ing progr~m. are required .to abide by.all 

associated programmatic requjrements. 
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MAJOR CHARTER SCHOOL 
LEGISLATION 

This section highlights eight pieces of state 

leglslaHon that have had an especially strong 

Impact on charter school operations and facllltles. 

Charter School Operations 

CJ1apter 781, Statutes of 1992 (SB 1448, 

Hart)-Authorized tlie Creatlon of Charter 

Schools in California The Charter Schools Act 

of 1992 was the original law authorizing the 

creation of publicly fW1ded schools that could 

operate independently from school districts and 

be exempt from existing education laws. The 

law estabUshed a statewide cap of 100 charter 

schoo!S:and a distrktwide cap of ten charter 

schodlS': The law established petition require· 

ments, ·designed a two-stage appeals process, 

and specified certain conditions W1der which 

charters could be revoked. It required the 

qtialifications of personnel to be spectfled iri a 

school's_ charter, but It dld not require staff to 

hold state credentials. The law also stated that 

the Superintendent of Public'lnstruction (SPQ 

was td rriake annual apportionments to each 

charter sch'obl, but In practice, charter schools 

Initially negotiated funding with the school 

district rather than receiving it directly' from tl1e 

state. The original law did n~t address charter 

school facility _Issues. 

. Chapter 34-lnstltuted Signiiicant Charter 
School Reforms. This law Increased the. state

wide cap to 250 charter schools for the 1998'99 
school year, with an additional 100 charter · 

schools allowed to open annualiy thereafter, and 

eliminated the districtwlde cap. It slightly eased 

(1) peUtlon requirements, (Z) the petition sub

mittal process, (3) ·the appeals process, ai1d 

(4) the revocation process. Unlike the 1992 Jaw 

LEGISLATIVE ANALYST'S OFFICE 

it also required,alJ core-subject teachers to hold 

a state credential. Addltlonally, lt'clarlfled that 

charter schools could receive fundlng directly 

from the state .. It also required school districts to 

offer charter schools any·unused·dlstrlct faclllties 

at no charge, and ltcapped the oversight 

· charges school districts could assess charter 

schools. 

Chapter 162, Statutes of 1999 (SB 434, 

Johnston)-Applled lndependentStudy Laws to 

Charter Schools. ·This law required charter . 

schools that offered independent study to 

comply with all laws and regulations governing 

Jndependent:study generally. This law also · 

required charter schools to offer a mlnimum 

number. of instructional minutes equal to that of 

other public schools, maintain written records of 

pupil attendance, and release these records for 

audit and inspection. Additionally, It required 

charter schools to certlfy·that their students 

participated annually In the state's testing 

programs. 

Chapter 78, Statutes-of i999 (AB 1115; 

Slrom-Martin)-Created Charter School.Fund

ing Model, This law clarlfled the language 

regarding funding by expressing legislative intent 

to provide charter schools with operational, 

funding equal to the total operational funding 

available to similar public schools serving similar 

student populations. It also established afunding 

model that aUowed charter schools to receive 

funds either locally through the school.district or 

directly from-the state. The model consisted of 

three basic components: (1) revenue limit 

fW1ding, (2) categorical block grant funding, and 

(3) separate categorical program fW1ding~aU of 

which were designed to yieJd,charter.school 

fW1ding rates that were comparable to those of 

similar public schools. 
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Chapter 892-Reduced Funding for 

Nonclassroom~Based Charter Schools. Thls law 

requlred SBE to: (1) adopt regulations govemlng 

nonclassroom-based Instruction, (2) develop 

crlterla for determlnlng the amourit·of fw1dlng to 

be provided for it, and (3) make specific funding 

determinations for lndivldual charter schools. 

This law included certain guJdeli.nes regardlng 

fundirig levels. Spec!flcaUy, funding for non-

. classroom:based charter schools was to· be . 

reduced by no more than 10 percent in 

2001-02, no less than 20 percent Jn 2002-03, 

and no less than 30 percent In 2003-04. The 

board, however. retained the dlscretlo.n, on a 

case-by-case basis, to adjust funding -by different 

percentages. The board was to make fw1d!ng 

determinations on a five-year cycle If a charter 

school did not make matedal changes to Its 

charter.and was deemed to be In good standing. 

Chapter 1058, Statutes.of2002-(AB 1994, 

Reyes)-Established Geograpluc Restrictions 

and Enhanced County Oversight. This law 

required, with few specified exceptions; that a 

charter school consist of.a single school site 

located within· the geographic jurlsdiction of its 

chartering school district. If adequate justifica

tion was provided, th_e law', however, allowed for 

two exceptionS. Speciflcally, a group could 

receive a countywide charter (to operate at 

multiple sites throughout that county) or a 

statewide. charter (to operate at multiple sites 

throughout the state). Iii either case. a charter 

school group had.to justify the educational 

benefit of operating programs at multiple sites 

spanning multiple local Jurisdictions. Addition
ally, the law granted ·County Offices of Educa

tion (COEs) general authority to conduct both 

fiscal and programmatic oversight of charter · 

schools. The law, for example, allowed COEs to 
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conduct an investigation of a charter school based 

on parental complaints or fiscal irregularlties. 

Charter School Facilities 

Proposition 39 (Novembei· 2000)-Required 

School Districts to Provide "Reasonably 

Equivalent" CharterScliool Facllities. This law, 

approved by the.voters at a statewlde electio11, 

allowed school districts to pass local school 

facility bonds with a 55 percent vote instead of 

a two-thirds vote. In addition, the law required 

school districts to provide charter schools with 

reasonably equivalent fac!llties that were suffl· 

c!ent to accommodate all .their classroom-based 

students. Thls requlremen_t must be met even If 
unused faclllties are not available and the district 

would Incur costs to provlde the facilities. The 

school district, however, is not requlred to spend 

lts general discretionary revenues to provide 

charter school facllitles. Instead, the district 

could use other revenue sources, including state 

and local bonds. The law also: (1) requJred that 

charter facilities be reasonably equivalent to 

other district facilltles, (2) allowed school dis· 

tricts that funded cha1·ter scl10ol facJUties with 

discretionary revenues to charge the associated 

charter schools a facility fee, and.(3) exempted a 

sch.ool district from providing facilities to charter 

schools that served fewer than 80 students. 

Chapter 935, Statutes of 2002, (AB 14, . 
Goldberg) and Proposition 47 (Novem- . 
ber 2002)-Created Charter Scllools Faclllties 
Program and Approved Sizeable Bond. fond

ing. Chapter 935 established a pilot program

the Charter Schools Fac!Utles Program...,.to 

determine the optimum method for funding . 
charter school facJUties. The law specified that 

the State Allocation Board (SAB) was to approve 

a set of projects that was "fairly representative" 
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of: (l) the various geographic regions of the 

state; (2) urban, suburban, and rural regions; 

(3) large, medium, and small schools; (4) and the 

various grade levels. While ensuring this fair 

representation was achieved, SAB also was 

required to give preference to charter schools in 

overcrnwdecl school districts and low-income 

areas as well as to charter schools operated by 

not-for-profit organizations. This facilities pro

gram was linked with voter approval of Proposi

tion 4 7, which provided up to $100 million (of a 

total of $3.5 billion) for the construction of new 

charter schools. On July 2, 2003, SAE provided 

preliminary facility apportionments to six charter 

schools-committing a total ol' $97 million in 

Proposition 4 7 bond monies. 

CHARTER SCHOOLS HAVE 

EXPERIENCED NOTABLE GROWTH 

OVER LAST DECADE 

In this section, we track the recent growth of 

charter schools nationwide a.nd in California. 

Charier Schools Spread Across Country in 

1990s. During the 1990s, legislation allowing for 

the creation of charter schools was adopted by 

most stale governments. Figure 2 tracks this 

growth. Today, 4 0 states as well as the District of 

Columbia (DC) have charter school Jaws. 

Almost 2, 700 Cilarter Scilools ServiJJg More 

Thm1 684, 000 Students Nationwide. Currently 

charter schools are operating in 36 states and 

DC. ln 2002-03, almost 2, 700 charter schools 

served more than 684,000 students nationwide. 

Of these schools, almost 400 were new charter 

schools that opened in fall 2002. Figure 3 (see 

next page) shows the number of charter schools 

for each state and indicates the percemage of all 

public K-12 students in each state who attend 

charter schools. The data are provided for 

LEGISLATIVE ANALYST'S OFFICE 
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·Briefs and Other Relateil D.ocuments 

Supi:~e Court of Califoni.ia • 
In re Michael Lee JENNIN~S on Habeas Corpu8. 

. · No; Sl15009. . 

Aug. 23, 2004.' 

Baclcgrou'rid: Defendant· wa8 convicted in the 
Superior. :· Court, Sacramento County, No. 
OOM07614, 'Gail D. Ohanesian, J., of iitafutor)' 
milicfemewior offense .· of purcbailing an lilcohiil.ic 
beverage' for a person under 21 who ·thereafter 
proximately caused great bod.;)y injury. Defeµdant 
appealed. The Superior Court, Apj)ellafe piviSion, 
affirmed and certified the cas'e for trarisfer to the 
Coui1 of Appear. The Collrt ot''Appeli! declined 
certifica~oil. 'Deferidant pe#tioned ·for W'Htof 

· nabea6 corpus, The Supreme Court iSstied an cirder 
'fo ~how caci,le on.· the petition, :re,~able )a· the 
Court of'Appeitl. The Cciurt of .A.PP~ derii,ed the 
writ of habeas corpus, ruling that the Statute 'did not 
require defendant's knowledge that the person for 
whom he purchased the alcohol was under age 21. 

. -· .. ' 

Holdings:- The Supreme Court, Werdegar, J., held 
thiii:' . . . . . ' 
(1)' statute' prohibiting the purchaiiing of alcohol 
for an underage person did not require jiroof of 
knowledge or intent on .the part of defendant to 
establish a violation, and .· . ·.:' . . ' · 
(2) defendant was entitled to raise a nlfStake cif fact 
def~¢ concerning the person's age. . . " 
Petition "for Writ of habeas corpus granted, .aiid case 
reJijanded to. superior ccn.irt. . . . . . . . ' . 

-,, . ' ,•. . . 

Opirilon, i31 CaLRpfr.2d 233, 'silpe'rseded. · . . : . . . 

·West Headnotes 

[l] Statiites €=181(1) 
36lk181(1) Most Cited Cases 

[1] Statutes €=188 
36lkl 88 Most Cited Calies 
To determine th.e meaning of B statute, the court 
looks to the intent of the L1,1gisl11ture in enacting the 
law, being careful to give the stiifute's words their 
plain, commonsense meaning. · 

[2] Statutes €=188 
36lkl88 Most Cited Cases 

[2] Statutes €=214 
361k214 :Most Cited Cases 
If the language of a' statUte is not· arri.blgiiou.s; "the 
plain meaning controls and resort to ilXtliiiiiic 
sources to determine the Legislature's intent is . -, .·'': 
unnecessary. 

[3] Statutes C=208 
361k208 Mcist Cited cases 

!31 ·statute& €=223.i 
36 ik223 .1 :rvfosfCited Cases 
In 'intCijiretiiig a statutory code section, . the court 
must interpret the section in conteXt With the entire 
statute and the statutory scheJl1e. 

· [4] Intoxicating Liquors e:=:.159(1) 
223kl59(1) Most Cited Ciises. 
Statute prohibiting the furli.ishing of illc0hol to an 
underage person applies to anf situation iii which an 
iri.dividilaj . purchase~. alcohcilic . beveraget "for . an 
imaerag~·.". person. West's Ann:Cal:Bus. · & 
Ptof:Code' § 25658(c). 

. [SJ s~tutes €:=:>lil4 
3.61kl 84 Most Cite'd Cases 
(Formeriy 361k21 '7:2, 36tki90) 
Whi;re the words" Of the statute are clear, the coiut 
may riot· add to or iilter · tiiem to accomjiiiiih a 
purpose that Claes ·not appear on the face of the 

·; ' . . ,• .. ,. . .,,, .. . 
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statute or from its legislative history. 

[6] Intoxicating Liquors C=159(2) 
223kl 59(2) Most Cited Cases 
To obtain a conviction under statute prohibiting the 
furnishing of alcohol to an underage. person, the 
People -need not prove the offender knew the person 
to whom he or she furnished, ·sold,· or ,gave an 
alcoholic beverage was in fact not yet 21 years old. 
West's Ann.Ca1.Bus. & Prof.Code§ 25658(a). 

[7) Ci:i.nrlnal Law e=20 · 
· 11 Ok20 Most Cited Cases 

[7) Criminal Law C=23 
110k23 MostCited Cases 
So basic is the requirement that there must be a 
union of act and wrongful intent or criminal 
negligence, that it is an invariable element of every 
crime unless excluded expressly or by necessary 
implication. · 

[8] Criminal Law e=21 
11 Ok21 Most Cited Cases 
For certain types of penal laws, often referred to as 
public welfare offenses, the Legislature does not 
intend that any proof of scienter or wrongful intent 
be necessary for conviction; such offenses generally 
are based upon the violation of statutes which are 
p~ly regulatory. in nature· and involve widespread 
injury to the .public. 

[9] Criminal Law e=21 
110k21 Most Cited Cases 

[~] Criminal Law C=23 
11 Ok23 Most Cited Cases 
In determining whether a penal statute .requires tliat 
the prosecution .prove some form of. guilty intent, 
knowledge, or crimiiial negligence, courts 
commonly take into account:(!) the legislative 
history and context; (2) any general. provision on 
mens rea or strict liability. crimes; ·(3) the severity 
of the punishment provided .for the crime; ( 4) the 
seriousness of harm . to .the . public that may .be · 
expected to .follow from the forbidden conduct; (5) 
the 'defendant's opportunity ,to ascertain the .true 
facts; (6) the difficulty prosecutors would have in 

proving a mental state for the crime; and (7) the 
number of prosecutions to be expected under the 
statute. 

(10] Courts C=89 
· 106k89 Most Cited Cases 
. An opinion is not authority for propositions .not 
considered. 

[11] lntoxicating Liquors €=159(2) 
223k159(2) Most Cited Cases 
Statute prohibiting the purchasing of alcohol for an 
underage person does not require proof of 
knowledge or intent on the part of defendant to 
establish a violation; the legislativ~ history·· and 
context of the statute, along with the seriousness . of 
the harm to the public, demonstrate that no 
knowledge that the accused knew that the person 
was under. 21 years of age should be imposed. 
West's Ann.Cal.Bus. & Prof.Code.§ 25658(c). 

[12] Statutes €=223.1 
361k223.! Most Cited Cases 
Where a statute, with reference to one subject 
contains a given . provision, the omission of such 
provision from a similar statute concerning a related 
subject is significant to show that a· different 
legislative · intent existed with reference to the 
different statutes. 

(13] Criminal Law C=20 
110k20 Most Cited Cases 
For crimes which impose severe punishment, the 
usual presumption that a defendant must know the 
facts that make his or her conduct illegal should 
apply. 

[14] Cri.nrlnal Law €:=33 
110k33 Most Cited Cases 
Although the .People, in a prosecution for 
purchasing alcohol for an underage person who 
thereafter caused great bodily injury or death, did 
not have to prove that defendant knew the person 
was under 21 years of age, defendant was entitled to 
raise a mistake of fact defense concerning the 
person's age. West's Ann.Cal.Bus. & Prof.Code § 
25658(c), · 
See 2 Witkin & Epstein, Cal. Criminal Law (3d ed. 
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2000) Crimes AgaiTI.'!/ Public Peace and Welfare, § 
291; Cal. Jur. 3d, Alcoholic Beverages,§ 55. 

[15] Criminal Law ~33 
11 Ok3 3 Most Cited Cases 
As a general matter, a mistake of fact defense is not 
available unless the mistake disproves an element of 
the· offense. 
***647 *258 **908 Rothschild, Wishek & Sands, 
Kelly Lynn Babineau and M. Bradley Wishek, 
Sacramento, for Petitioner Michael Lee Jennings. 

Bill Lockyer, Attorney General, Mariuel M. 
. Medeiros, State Solicitor General, Robert R 
Anderson, Chief Assistant Attorney General, Jo 
Graves, Assistant Attorney General, Carlos A. 
Martinez, Mathew· Chan, Janet Neeley, David 

. Andrew Eldridge, Stephen G. Herndon and 
Rachelle A. Newcomb, Deputy *259 Attorneys 

·, Genei:lil; Robert A. Ryan, Jr., County Counsel, and 
James· G. Wright, Deputy County Counsel, for 
Respondent State of California. 

WERDEGAR, J. 

Petitioner invited some guests ·to bis home and 
served them alcoholic beverages. One of the 
guests, only 19 years old, after leaving the party 
caused. an automobile accident resulting in serious 
injury: Charged with violating Business and 
Professions Code [FNl] section 25658, subdivision 
(c) (section 25658(c)}, which prohibits the purchase 
of an alcoholic beverage for someone under 2 I 
years old who, after drinking, proximately causes 
death or great bodily injury, petitioner sought to · 
defend against the charge by claiming he did not 
know his guest· was under the legal drinking age and 
in fact believed he was over 21 years old. The trial 

. court and two levels of appellate courts ruled that 
because knowledge of age is not an element of the 
crime, a mistake of fact as to age is not a defense. 

. We agree the People need not prove knowledge of 
age to establish a violation of section 25658(c), but 
we· conclude petitioner was entitled to defend 
against the charge by claiming a mistake of fact as· 
to age. Accordingly, we reverse the judgment. . 

FN 1. All further statutory references are to 

the Business and Professions Code unless 
otherwise stated. 

FACTS[FN2] 

FN2. Petitioner waived his right to a jury 
trial and submitted bis case on the . police 
report. The facts are drawn largely from · 
that report. 

On May 30, 2000, petitioner Michael Jennings, a 
supervisor for Armor Steel Company ih Rio Linda, 
invited coworkers Charles Turpin, Curtis Fosnaugh, 
Dame! Smith and Donald Szalay to his home to 
·view a videotape demonstrating some new 
machinery the company was to obtain. Szalay 
stopped ilt a convenience store and bought a 
12-pack of beer to bring to the gathering. At 
petitioner's direction, bis wife went to a store and 
purchased another 12-pack of beer. The five men · 
sat in the garage and dranlc beer. 

Some time later, the men went into the house where 
they watched the videotape and drank more beer. 
Around 6:00 p.m., the party broke up. Fosnaugh 
left driving a white Ford pickup truck. Turpin then 
left driving bis Volkswagen Beetle, accompanied by 
Smith. Fosnaugh stopped at a stop sign at the 
intersection of E Street and 20th Street in Rio 
Linda. Turpin, intending to overtake and pass 
Fosnaugh on the left without stopping .at the 
intersection, drove on the wrong side of the ***648 
road. By bis own estimate, Turpin was driving 
around 55 miles per hour: Unaware of Turpin's 
intention to pass on the left, Fosnaugh attempted to 
make a left turn, resulting in a major collision and 
serious injuries to Turpin, Smith and Fosnaugh. 

*260 Turpin, who had to be pried from his car with 
the Jaws of Life, told police responding to the scene 
that he drank about seven beers between 4:00 and 
6:00 p.m. The results of a preliminary alcohol 
screening test indicated Turpin had. a blood-alcohol 
concentration of .124 percent. Later at-the hospital, 
a blood test determined Turpin's blood-alcohol 
concentration to be .16 percent. Turpin was 19 
years old. Fosnaugh was 20 years old. 
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Petitioner was charged with violating section 
25658(c), purchasing alcohol for someone under 21 
years old who cons\UDes it and "thereby 
proximately causes great bodily injury or death to 
himself, herself, or any other person." The People 

. moved in limine to exclude evidence that petitioner 
was unaware Turpin was not yet 21 years of age. 
Petitioner opposed the motion and made an offer of 
proof that he was ignorant of Turpin's age. 
Specifically, petitioner alleged that a few weeks 
before the accident, he was with several coworkers 
drinking beer in front of a local **909 market after 
work when a police officer arrived and confronted 
Turpin, who was holding a lieer. Petitioner alleged 
be heard Turpin tell the officer he was 22 years old. 
In addition, petitioner alleged that, although be was 
Turpin's supervisor, be did not process Turpin's 
employment application (which did not, in any 
event, have a space for the applicant's age), and 
Turpin's employment file did not have a photocopy 
of his driver's license. 

The trial court granted the People's motion, ruling 
that section 25658(c) was a strict liability offense 
and ignorance of Turpin's age was not a defense. 
Petitioner then submitted the case on the police 
report subject to a reservation of the right to 
challenge on appeal the correctness of the trial 
court's evidentiary ruling. The ·trial court found 
petitioner guilty as charged. The court sentenced 
him to six months in jail, with sentence suspended 
and probation granted on conditions including 
service of 60 days in jail: 

DISCUSSION 
A. Background 

The regulation of alcoholic beverages in this 
country has taken a long and twisting path (see U.S. 
Const., 18th Amend. [prohibiting "the manufacture, 
sale, or transportation of intoxicating liquors" 
within the U.S.]; id., 21 st Amend. [repealing the 
18th Amend.] ), but regulation has now devolved to 
the states, who "enjoy broad power under § 2 of.the 
Twenty-first Amendment to regulate the 
importation and use of intoxicating liquor· within 
their borders." (Capital Cities Cable, Inc. v. Crisp 
(1984) 467 U.S. 691, 712, 104 S.Ct. 2694, 81 

L.Ed.2d 580.) One active area of · California's 
regulation of alcoholic beverages concerns 
underage drinkers. No citation to authority is 
necessary to establish that automobile accidents by 
underage drinkers lead to the injuries *261 and 
deaths of thousands of people in this country every 
year. Nevertheless, the statistics are sobering. "In 
2002, 24% of drivers ages 15 to 20 who di.ed in 
motor ve):ricle crashes had been drinking alcohol." 
(http://www.cdc.gov/ncipc/factsheets/drving.htm [as 
of Aug. 23, 2004].) "Analysis of data from 
1991--1997 found that, consistently, more than one 

· in three teens reported they had ridden with a driver 
who had been drinking alcohol in the past month. 
One in six reported having driven after drinking 
alcohol within the slime one-month time period." 
(http:/ I www.cdc.gov/ncipc/factsheets/teenmvh.htm 
***649 [as of Aug. 23, 2004].) "In 2002, 25 
percent of 16--20.year-old passenger vehicle drivers 
fatally injured in crashes had high blood alcohol 
concentrations (0.08 percent or more). Teenage 
drivers with BA Cs, in the 0.05-0.08 percent range 
are far more likely than sober teenage drivers to be 
killed in single-vehicle crashes-17 times more 
likely for males, 7 times more likely for females. At 
BACs of 0.08-0.l 0, risks are even higher, 52 times 
for males, 15 times for females." {http:// 
www.hwysafety.org/safety%5F 
facts%20qanda/underage.htm [as of Aug. 23, 
2004].) 

Given these facts, that our laws shield young 
people from the dangers of excess· alcohol 
cons1UDption is no surprise. Our state Constitution 
establishes the legal drinking age at 21, three years 
past the age of legal majority (see, e.g., Cal. Const., 
art. Il, § 2 [must be at least 18 years old to vote]; 
Fam.Code, § 6500 [a "minor" is one under 18 years 
old]; Prob.Code, § 3901, subd. (a} ["adult" defined 
as one "who has attained the age of 18 years"] ), 
both for purchases and personal consumption at 
on-sale premises. (Cal. Const., art. XX, § 22.) The 
"likely purpose" of this constitutional provision "is 
to protect such persons from exposure to the 
'hannful influences' associated with the 
consumption of such beverages." (Provigo Corp. v. 
Alcolwlic Beverage Control Appeals Bd. (1994) 7 
Cal.4th 561, 567, 28 Cal.Rptr.2d 638, 869 P.2d 
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1163.) 

The Legiiilature has implemented this constitutional 
mandate in a number of'ways. For example, section 
25658, subdivision (a) (§ 25658(a)) makes it a 
misdemeanor to sell or furnish an alcoholic 
beverage to any person under the age of 21 yea.rS. 
Section 25658, subdivision (b) makes· it a 
misdemeanor for an underage person to buy alcohol 
or consume an alcoholic beverage in any on-sale 
premises. Under a new Jaw enacted in 2003, a 
parent who permits his or her minor child to drink 
an intoxicating beverage can under '**910 some 
circwnstances be guilty of a misdemeanor. ( § 
25658.2.) [FN3] 

. ; ~ 

FN3. Sectiori 25658.2 provides: "(a) A 
parent . or legal guardian who knowingly 
permits his or her child, or a person in the 
company of the child, or both, who are 
under the .age of 18 years; to consume an 

· alcoholic beverage or use a controlled 
. substance at the home of the parent · or 

legal guardian is guilty of [a) misdemeanor 
if all of the following· occur: 
"(1) As the result of the consumption of an 
alcoholic beverage . or use of a controlled 
substance at the home · cif the · piirent or 
legal guardian, the· child or other underage 
person has a blood-alcohol concentration 
of 0.05 percent or greater, as measured by 
a chemical test, or is under:the influence of 
a controlled substance. 
"(2) The parent knowingly permits that 
child or other underage . person, -after 
leaving the parent's or legal guardian's 
home, tO'drive a vehicle. · 
"(3) That child or underage person is 
found to have caused ·e. traffic collision 
while driving the vehicle." 

*262 Of course, an. underage person creates -·a 
potentially deadly situation when •he or she drives 
after imbibing. Addressing that· situation, · the 
Legislature has provided penalties for persons under 
the age of 21 who drive with a blood-alcohol 
concentration much .Jess "than that prohibited for 
persons over 21 years old. For example, the 

Legislature has enacted what has. been termed a 
"zero tolerance" law (Coniglio 11. Department of 
Motor Vehicles (1995) 39 Cal.App.4th 666, 673, 46 
Cal.Rptr.2d 123), making it unlawful for a person 
under 21 years old to operate 11 motor vehicle with 
as little as a 0.01 percent blood-alcohol 
concentration as measured,by· 11 preliminary alcohol 
screening device (Veh;Code, §§ 23136, ·13390). 
Violation of this law carries civil penalties: An 
underage person ***650 who drives with-'a 0.05 
percent blood-alcohol concentration is subject to a 
one-year loss of driving privileges as well as other 
admiriistrative ;liabilities. (id., • §§. 23140, 13202:5, 
subds .. (a) & (d)(4), 13352.6; see also id., § 23224 
[possession of alcoholic ·beverages by an underage 
·driver].) A· driver 21 years old or older, l:iy contrast, 
is not subject to criminal penalties ·until his or her 
blood-alcohol concentration rises to 0.08 percent or 
more. (Id., § 23152, subti (b).) Irrespective of his 
or 'her blood-alcohol concentration, of ·course, a 
person of any age is subject to criminal penalties if 
he· or she drives. while "under the influence of any 
alcoholic beverage.'! (Id., § 23152, subti (a).) 

Specifically eddressing ··the ckcumstm:i.ce ·where an 
individual purchases · . alcohol for an underage 
person,•. section 25658(c) makes ·such purchase 
punishable where: the underage person, ·as a 
consequence of consuming the alcohol, caUBes great 
bodily· injury or death to· anyone. Though ·just a 
misdemeanor, the . offense. 'is punishable by 
imprisonment in a .county jail for a minhnum of six 
months, by a fine of up to ::i;J,000, or both. (§ 
25658; subd. (e)(3).) 

Section 25658(c) does not .explicitly require that 
the offender have knowledge, intent, or some other 
mental state when purchasing the alcoholic 
beverage, and this lacuna forms the basis of the 
present dispute. The question is whether we: should 
construe the statute·to require· some mental state ·as 
a necessary element of •the crime. Preliminary .to 
that ·question is ·a determination of ·What· acts the 
·section prohibitB, for if petitioner's actions did not 
violate section 25658(c), his· ktiowledge or mental 
state would be irrelevant. 

*263 B. What Acts Does Section 25658(c) 
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ProhJblt? 

[1][2][3] To determine the melliling of section 
25658(c), we look to the intent of the Legislature in 
enacting the law, ·.'!being careful to give the statute's 
words their plain, · commonsense meaning. 
[Citation.] If the langtiage of the statute is not 
ambiguous, the plain meariing controls and. resort to 
extrinsic sources to determine the Legislature!s 
intent is unnecessary." (Kavanaugh v. West Sonoma 
County ·Union High School Dist. (2003) 29 Cal.4th 
911, 919, 129 CatRptr.2d 811, 62 P.3d 54.) 
Additionally, we mUst interpret ;Section 25658(c) in 
context with the entire statute arid; the statutory 
scheme. (Renee J. v. Superior Court (2001) 26 
Cal.4th 735, 743, 110 Cal.Rptr.2d 828, 28 P.3d 
876.) . ' 

[4] Section 25658(c) provides in ·full: "Any person. 
who violates !lllbdivision. (a) by purch11Bing an 
alcoholic beverage for a person. under the age •Of 21 
years".and the ··person under the age of 21 years 
thereafter -. consumes the alcohol and thereby 
proximately causes great bodily injury or death to 
himself, **9H .herself; or. any other person, is. guilty 
·of.a misdemeanor." Subdivision :(a), in turn, states 
that "every person who sells; i furnishes,. gives, or 
causes to be ·sold, furnished, or given away, ·any 
alcoholic beverage to .any person under the age of 
21 .years-.is .guilty of a misdemeanor." Consequently, 
!lllbdivision ( c) prohibits the selling, furnishing br 
giving away of alcohol to :an underage .person, but 
only in- the circumstance therein specified, namely, 
by "purchasing" such beverage "for" an underage 
person. Only persons who (1) furnish or give away 
alcoholic ·beverages, (2) ·by purchllBing such 
beverages, (3) for,an underage person can be guilty 
of violating section 25658(c). 

Section 25658(c) plainly embraces the -situation in 
which an underage person, loitering in front of a 
liquor store, ·11Bks an approaching adult . to buy 

·alcoholic · beverages . for him or her, commonly 
known as the "shoulder tap" situation .(see "'**651 
Yu v. Alcoholic· Bev. etc. Appeals Bd. (1992) ·3 
Cal.App.4th 286, 293, 4 · Cal.Rptr.2d 280 
[describing how "minors tap adults on the shoulder" 
llB·:they enter a market and "get them to buy liquor 

for the minors"] ) or, more colloquially, "shoulder 
tapping" (http:// www.urbandictionary.com/define. 
php7term=shoulderttapping [as of Aug. 23, 2004] 
). In such situations, that the buyer ''purchas [ed ] 
an alcoholic· beverage for a person under the age of 
21 years" (italics added) in violation of section 
25658(c) is not open to doubt. Used in this sense, 
the statutory phrase "purchllB[ e] ... for" means the 
offender must stand in the shoes of the underage 
person and act as a buyer by proxy; the word "for" 
in this case means "in place· of." (Webster's 3d New 
Internal. Diet. (2002) p. 886, ·col. 2 [giving 
example of definition Sa: "go· to the store [for] 
me"].) 

*264 That the Legislature's attention was focused 
on the phenomenon of shoulder tapping when it 
enacted section . 25658(c) is clear from · the 
legislative history. (Jn re J. W. . (2002) ·29 Cal.4th 
200, 211, 126 Cal.Rptr.2d 897, 57 P.3d .363 ["To 
determine the purpose of legislation, a court may 
consult contemporary legislative committee 
analyses of that legislation, which are subjecf to 
judicial notice"].) Subdivision (c) .of section 25658 
began as Assembly Bill No.2029 (1997-1998 Reg. 
Seas.), . introduced by Assemblyman Keeley on 
February 18, 1998. When the bill WllB introduced in 
the Assembly Committee on Public Safety· on April 
14, 1998, ·the author's, comments were incorporated· 
into ·the bill's analysis: " 'L11Bt July, a tragedy 
occurred in the district I represent which brought to 
my attention the high level of access that minors 
have to alcohol. Three minors died in a drunk 
driving ,accident, in which the driver, a minor, had 
consumed alcohol that·was purchased for him by an 
adult. The adult served 30 days in a county jail and 
the driver of the car is serving an eight-year 
sentence in state prison. [f.I According to the 
United Way, ·nationwide, 62% of 12th graders have 
been drunk. In Santa Cruz County alone, 95% of 
11th graders say that they could easily obtain 
alcohol .if they.' wanted to. One ofrthe top ways in 

_which minors gain access to alcohol is by 'shoulder 
tapping,'. or asking an adult, often. in front of a 
liquor store, to purchase alcohol for a minor. ["il] 
Adults who do this must· be held responsible for 
their, actions, The intention of [Assembly Bill NQ.] 
2029 is to provide an effective deterrent to adults 
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who are irresponsible enough to buy alcohol for 
minors.' " (Assem. Com. on Public Safety, 
Analysis of Assem. Bill No.2029 (1997-1998 Reg. 
Sess.) Apr. 14, 1998, italics added.) The 
Superintendent of the San Lorenzo Unified School 
District provided a similar argument in support of 
the bill. (Ibid.) Assemblyman Keeley's statement 
was later included in the state Senate's bill analysis. 
(Sen. Com. on Public Safety, Analysis of Assem. 
Bill No. 1204 (1997-1998 Reg. Sess.) June 23, 
1998.) [FN4] No contrary statements of intent 
appear in any of the legislative history of these bills. 

FN4. By this time, Assembly Bill No.2029 
had been incorporated into Assembly Bill 
No. 1204 for technical procedural reasons. 

Whether the statute is limited to the shoulder tap 
situation or embraces other circumstances is a more 
difficult question. The archetypal shoulder tap 
scenario involves strangers, a request from an 
underage person, a business establishment that sells 
alcohol, and no intent on the buyer's part to **912 
share in drinking the purchased beverage. But does 
the statute apply when, for example, a parent, 
without solicitation, goes to a grocery store and 
buys ·***652 beer for her underage son? In that 
.hypothetical situation, as apparently in the instant 
case, :.no actual request to purchase the alcohol is 
made. ·Or does the statute apply when an adult 
attending a baseball game announces he is going to 
the concession stand and at the request of an 
underage friend brings him back a beer? Although 
that situation involves a request to purchase, the 
*265 participants (as in this case) are not strangers. 
Further, does section 25658(c) apply if an adult 
purchases beer for himself but days later gives one 
to an underage guest? In that case, no intent to 
purchase for a third party exists at the time of sale, 
but the purchaser later provides the alcohol to an 
underage person. Finally, does the statute apply to 
the social party host who purchases alcoholic 
beverages generally for a party but not for any 
particular guest? In that situation, the host certainly 
purchased the beverages for the party, [FNS} but 
did be do so for a particular underage guest? 

FN5. In fact, party guest Szalay purchased 

some of the beer, and petitioner's wife 
purchased the remainder, at petitioner's 
request. Presumably petitioner's culpability 
as a ,purchaser of intoxicating beverages 
flows from his status as an aider and 
abettor, an issue we need not decide here 
inasmuch as he essentially entered a "slow 
plea" of guilty by submitting the case on 
the police report. 

[5] In resolving the meaning of section 25658(c), 
we must be careful not to add requirements to those 
already supplied by the Legislature. (Robert F. 
Kennedy Medical Center v. Be!.'!he (1996) 13 
Cal.4th 748, 756, 55 Cal.Rptr.2d 107, 919 P.2d 
721.) "Where the words of the statute are clear, we 
may not add to or alter them to accomplish a 
purpose that does not appear on the face of the 
statute or from its legislative history." (Burden v. 
Snowden (1992) 2 Cal.4th 556, 562, 7 Cal.Rptr.2d 
531, 828 P.2d 672.) Here, although the Legislature 
was focused on the shoulder tap scenario, the 
language of section 25658(c) is not so limited. 
Section 25658(c) imposes no requirement that the 
underage person make a request to a proxy to buy 
alcohol, nor that the two principal actors · be 
unknown to each other. Nor is there a statutory 
requirement that the underage person wait outside 
the place of sale or that the buyer have no intention 
to share the beverage. The statute requires only that 
the offender "purchas[e)" an alcoholic beverage 
"for" an underage person. That event can occur in a 
.variety of settings. In short, section 25658(c) 
embraces more than merely shoulder tapping. 

Nevertheless, some limits are apparent when we 
consider section 25658(c) together with section 
25658(a). (See Renee J. v, Superior Court, supra, 
26 Cal.4th at p. 743, 110 Cal.Rptr.2d 828, 28 P.3d 
876.) As indicated, subdivision (a) of section 25658 
sweeps more broadly than does subdivision (c), 
criminalizing the selling, furnishing, or giving of 
alcoholic beverages "to any person under the age of 
21" (italics added), whereas subdivision (c) 
criminalizes the violation of subdivision (a) "by 

· purchasing an alcoholic beverage for a person under 
the age of 21 years" (italics ·added). Viewing 
together these two subdivisions of the same statute, 

Copr. ©Bancroft-Whitney and West Group 1998 

529 
https://pri.nt.westlaw.com/delivery.html?dest=atp&format=HTMLE&dataid=AOOS5800000... 3/3/2006 



Page 9 of20 

17 Cal..Rptr.Jd 645 FOR EDUCATIONAL USE ONLY Page g 

34 Cal.4th 254, 95 P.Jd.906, 17 CaLRptr.Jd 645, 04 Cal. Daily Op. Serv. 7765,2004 Daily Journal D.A.R. 10,456 e 
(Cite as: 34 Cal.4th 254, 95 P.3d 906, 17 Cal.Rptr.3d 645) 

it is apparent the acts prohibited by subdivision (c) 
invalve a subset af the universe of possible 
situations ·in which one might violate subdivision 
(a). The Legislature's use of the phrase "purchas(e] 
... for" delineates a ·smaller group· of prohibited 
actions by identifying specific goal-directed 
behavior by the purchaser of alcoholic beverages, 
in valving an : • identified and particular "266 
underage person. In other words, to violate section 
25658(c), one must not only furnish alcohol to an 
underage person, one must purchase the alcohol for 
that person. · 

***653 Although · section 25658(a) clearly 
embraces the social· party host (because such 
persons furnish or give 1away alcoholic beverages to 
their· guests), the generalized actions of the typical 
social party host, providing libations ·for :his .or her 
guests, do not run, afoul of the more specific section 
25658(c) because, as a general matter, such.·hosts 
cannot ,be said to have purchased alcohol "for" any 
particular guest. [FN 6] Although a social host 
could be said **913 to have purchased alcoholic 
beverages for every one of his or her guests, such an 
interpretation would be unreasonable, · as ·in that 
case, '!purchase . for" would · mean the same iis 
"furnish to," blurring the distinction between the 
two subdivisions. As used .in section 25658(c),. the 
term 0 for" is "used as ·a function word to indicate 
the person • " that something is to be delivered to," 
(Webster's 3d New Internal Diet., supra, p. 886, 
col. 2 [giving example of definition 3d: "any letters 
[for] me"].) 

FN6. We thus disagree with the People's 
position, stated at -oral argument, that to 
ensure one · does not violate section 
25658(c), ·a social host can simply choose 
not.to serve alcQholic beverages.· 

. . . 

In light of the plain meaning of the statutory 
language, we conclude section 25658(c) applies to 
any sitUation in which an indiyidual purchases 
alcoholic beverages for an underage person. This 
includes, but is not limited to,. the J?uyer,by-pr,oxy 
end . shoulder tap scenarios. We : now consider 
whether section 25658(c), so. interpreted, requires 
proof of .some mental state. such as knowledge of 

age. 

C. Knowledge of Age 

1. Section 25658(a) 

[6]. Because section 25658(c) describes a subset of 
actions prohibited by section 25658(a), [FN7] if 
subdivision. (a) requires the People to prove a 
violator knew the age of the person to whom 
alcohol was furnished, such proof would also be 
required to show a violation of subdivision (c). 
Conversely, if subdivision (a) is a strict liability 
offense, lacking any knowledge requirement, . that 
fact would· weigh heavily in our determination 
whether subdivision (c) requires proof of 
lmowledge. We thus consider whether section 
25658(a) requires such proof. We concludt<,it does 
not 

. FN7. Of course, subdivision ( c) has . the 
addition.al requirC1I1ent that "the underage 
person actually consume the alcohol "and 

. thereby proximately causes great bodily 
injury or death to himself, .herself; . or any 
other ... person." Strictly speaking, . then, 
subdivision . (c) is not a lesser included 
offense of subdivision (a). 

[7] *267 . For criminal liability to. attach to en 
action, the standard rule is that "there must exist a 
union, or joint . operation of act and intent, or 
criminal negligence." (Pen.Code, § 20.) "(T]he 
requirement that, for . a criminal conviction, the 
prosecution prove . some form of guilty intent, 
knowledge, or criminal .negligence is of such .long 
standing and so fundamental , to our criminal law 
that penal statutes will often· be . construed to contain 
such an element de~pite their failure expressly to 
state it. 'Generally, " '[t]he existence of a mens rea 
is the rule of, rather than the exception to, the 
principles of Anglo, American criminal 
jurisprudence.' ... "-[Citation;] In other words, there 
must be a union of • act and wrongful intent, . or 
criilinal negligence. [Citations,] "So basic is '.this 
requirement that it is an invariable element of every 
crime unless excluded expressly or by necessary 
implication." ' " (In re Jorge M. (2000) 23 Cal.4th 
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866,. 872, 98 Cal.R.ptr.2d 466, 4 P .3d 297 (Jorge M 
); see 1 Witkin & Epstein, Cal.Criminal Law (3d 
ed. 2000) Elements, § l, pp. 198-199.) 

The prevailing trend in the law is· against imposing 
criminal liability. without .***654 proof of some 
mental state where the statute does not evidence the 
Legislature's intent to 'impose strict liability .. ( 
People v. Simon (1995) 9 Cal.4th 493, 521, 37 
Cal.Rptr.2d 278, 886 P.2d 1271; Liparota v. 
United States (1985) 471 U.S. 419, 426, 105 S.Ct. 
2084, 85 L.Ed.2d 434 (extension of strict liability 
crimes· disfavored]; see 1 Witkin & Epstein, 
Cal.Criminal Law, supra, Elements, § 18, p. 223 
[examples given of strict liability crimes .. are. not 
"indicative of a trend. Indeed, the opposite appears 
to be tnie"].) 

[8]:"Equally well recognized, "however, is that for 
· certain, types of penal laws, often referred to as 

public-·welfare offenses, the Legislature does not 
intend . that any proof of scienter or wrongful intent 
be necessary for conviction. 'Such offenses 
generally are based upon the violation of statutes 
which care purely regulatory in nature and favolve 
widespread ·injury to the public. [Citation.] "Under 
many statutes enacted for the protection . of the 
pilblic,:health and safety, e.g., traffic and. food· and 
drug regulations,, criminal sanctions are·. relied· upon 
even if there is no ·wrongful. intent. These offenses 
usually involve light penBlties and no moral 
obloquy or damage to reputation. Although criminal 
sanctions are relied .upon, the priniary purpose of 
the statutes is regulation rather than **914 
punishment or correction: The offenses are not 
crimes in the orthodox sense, and wrongful intent is 
not required in the -interest of enforcement." ' " ( 
Jorge M., supra, 23 Cal.4th at p. 872, 98 
Cal.Rptr.2d 466, 4 P.3d 297.) [FN8) .*268 
Alcohol-related offenses, such as driving with a 
prohibited blood-alcohol concentration (Ostrow v. 
Municipal Court (1983) 149 CaLApp.3d 0668, 197 
Cal.Rptr. 40) and employment of a minor at an 
establishment selling alcobolic beverages ·(Kirby v. 
Alcoholic Bev, , etc. . App. Bd. (1968) ·267 
Cal.App.2d 895, 73 Cal.Rptr, 352), have ·been 
found to constitute such public welfare offenses. 

. FN8. Examples of public welfare offenses 
for .. which criminal liability attaches in the 
absence · of any mens rea include 
improperly, .labeling and storing hazardous 
waste (Health .&.Saf.Code, '§ 25190; see 
People v. Matthews (1992) 7 Cal.App.4th 
1052, ,1057-1058, 9 Cal.Rptr.2d · 348), sale 
of mislabeled motor . oil (Bus. & 
Prof.Code; § .13480; People v. · Travers 
(197S) 52 Cal.App.3d 111, 124 Cal:Rptr. 
728 ); sale of food contaminated with fecal 
matter (People .v. Schwartz .. (1937) 70 P.2d 
1017, 28 Cal.App.2d Supp. 775), sale of 
shortweighted food (In re Marley (1946) 
29 Cal.2d 525, 175 P ;2d 832), •and use ref 
an .unlicensed. poison (Aantex Pest· Control 
Co. y. Structural Pest Control Bd. (1980) 
108 Cal.App.3d 696, 166 Cal.Rptr. 763). · · 

[9] We found in Jorge M .. supra, 23 Cal;4th 866, 
98 Cal:Rptr.2d 466, 4 P.3d 297; .a "useful" 
analytical framework "where the legislative intent is 
not readily discerned from the text [of.· the law] 
itself." (Id. at p. 873, 98 Cal.Rptr.2d 466, 4 P.3d 
297.) We there explained that "courts hlive 
commonly taken into account .;.:(I) the. legislative 
history •. and context; (2) any general provision.·on 
mens rea or stricHiability crimes;·.(3) the ·severity 
of the punishment 'provided for' the crane ·(!Other 
things , . being equal, · the . greater the possible 
punishment, the more likely some fault is required'); 
(4) the seriousness of harm to the. public that may 
be expected· to follow from the forbidden .conduct; 
(5) the defendant's opportunity to ascertain the true 
facts ('The harder to find out the truth, the more 
likely the legislature meant to require fault in not 
knowing'); (6) the difficulty· prosecutors would 
have in .. proving a mental state for the . crime ('The 
greater the difficulty,. the more· likely it is· that the 
legislature intended to relieve the prosecution of 
that burden so that ·the. law could be effectively 
enforced?; [and] (7) the number of prosecutions· to 
be expected. under the. statute ('The fewer the 
expected. prosecutions, ***655 the· more .likely the 
legislature meant to require .the.prosecuting officials 
to go into the issue:offault')." (Ibid.) 

We need not address· all of the Jo1·ge M factors 
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because section 25658(a) falls easily into the 
category of crimes courts historically have 
determined to be public welfare ·offenses for which 
proof of knowledge or i:riiilillal · intent is 
unnecessary. First, the statute : does not expressly 
require a mental state.· More •to the point; 1the statute 
is closely akiil to those public welfare. offeitBes that 
" · •'are purely regulatory in nature and involve 
widespread injury to the· public.' " (Jorge M., supra, 
23 Cal.4th at p. 872, 98 Ca!.Rptr.2d 466, 4 P.3d 
297.) Like those offenses, section 25658(a) is more 
regulatory than penal, addressed more ·to the public 
welfare than to the individual. puhlsbment of the 
transgressor. As one court has opined when 
addressing the purpose of section 25658: ·11 [I]t may 
be assumed that the provisioitB prohibiting certain 
transactions with • minori; are · designed to protect 
them froi:n harmful · infltlences. 11 (Lacabanne 
Properties, Inc. v. Dept. Alcolzo/ic Bev. Control 
(1968) 261 Cal.App.2d 181, 188, 67 Cal.Rptr. 734; 
accord, .Provigo Corp. v .. Alcoholic Beverage 
Control Appeals Bd., supra. 7 Cal.4th at p. 567, 28 
Cal;Rptr;2d 638, 869P.2d1163.) 

*269 The statute's goal of av.aiding a· ·broader 
societal :harm rather ·than imposing individual 
punishment is illustrated by the ·light · penalties 
prescribed· for its violation. ·Violation of section 
25658(a): imposes a $250 fine,' between 24 and 32 . 
hours of community service,· '-Or· a conlbination 
thereof. (§ 25658, subd. (e)(l).) For a first offense 
involving a minor · and not simply an · underage 
person, the penalty is a $1;000 fine and at least 24 
hours of community service. (Id., subd. (e)(2).) No 
violation of section . 25658(a) results in 
incarceration of any length; Thus, as for other 
public welfare offenses, sec;tion 25658(a) " ' 
"involve[s] light penalties and no moral obloquy or 
damage to reputation. Although criminal sanctions 
are relied upon, the primary purpose of the statutes 
is regulation ·rather. than punishment or correction." ' 
11 **915(Jarge M., supra;. 23 Cal.4th at p. 872, 98 
Cal.Rptr.2d 466, 4 ,P:3d 297.) The light penalties 
for violating ·section 25658 ·(a) strongly .suggest the 
Legislature .bas dispensed with any. requirement that 
the People prove knowledge or ·some other criminal 
intent. 

[10] Petitioner argues section 25658(a) must be 
interpreted to require knowledge of age despite any 
explicit statutory requirement, citing Brockett v. 
Kitchen Boyd Motor Co. (1972) 24 Cal.App.3d 87, 
100 Cal.Rptr. 752. Brackett concerned· civil, not 
criminal, liability. In passing, ·it stated about section 
25658{a): "If one wilfully disobeys the law and 
lazawingly furnishes liquor to a minor with 
lazawledge that the minor is going to drive a vehicle 
on the public highways, as alleged in this case, he 
must face the conBequences." (Brockett, supra,' at 
p. 93; 100 Cal.Rptr. 752, italics added.) Not 

· addressed in Brackett is whether one must face the 
same consequences absent such intent or 
knowledge. ·An opinion, of course,· is not authority 
for ·propositions not considered. (Flannery 11. 

Prentice (2001) 26 Cal.4th 572, 581, 110 
Cal.Rptr.2d 809, 28 P.3d 860.) In any event, 
Brackett relied ·extensively on Vesely v. Sager 
(1971) 5 Cal.3d' 153, 95 Cal.Rptr. 623, ·486 P.2d 
151, which subsequently ·was ·statutorily overruled. 
{See Bus. & Prof.Code,· § 25602, subd. (c); 
Civ.Code, § 1714, subd. (b).) 

More .on point is Provigo Corp. v. Alcoholic 
Beverage Control Appeals iJd., supra, 7 ·Cal.4th at 
page 569, 28 · Cal.Rptr.2d 638, 869 P.2d 1163, 
where this court held as to seller-licensees that "the 
laws against· sales to··minors [citing Cal. CoitBt.,. art. 

·XX, § 22; Bus. & Prof.Code,·§ 25658(a) ] can be 
violated despite the seller's (or -its *'**656 agents') 
lack of knowledge of the purchaser's minority." 
Provlgo, then, at least suggests section 25658(a) 
also does· not requi!e proof of knowledge or· intent 

· by other persoitB who provide alcohol to underage 
persons. We conclude that to obtain a conviction 
under section 25658(a), the People need not prove 
the offender knew the person to 'whom he or she 
furnished, sold or gave an alcoholic beverage was in 
fact not yet 21 years old. 

*270 2. Section 25658(c) 

[11] Whether subdivision (c) of section 25658 
dispenses with a proof of knowledge requirement is 
a more complex question. Unlike with subdivision 
(a), three 'factors mentioned in Jorge M .. supra, 23 
Cal.4th at page 873, 98 Cal.Rptr.2d 466, 4 P .3d 297 
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-the legislative history and context of the statute, 
tbe severity of the punishment, and the seriousness 
of the harm to the public-have substantial 
application in the analysis for subdivision (c). 
Nevertheless, we similarly conclude the People 
need not prove knowledge or intent to establish a 
violation of subdivision (c). 

First and foremost, the legislative history of section 
25658(c) strongly suggests the Legislature intended 
to impose guilt without a showing the offender 
knew the age of the person for whom alcohol was 
purchased As discussed, ·ante, section 25658(c) 
was an amendment to the existing statute, 
responding to an incident in Santa Cruz County in 
which . someone over 21 years old purchased 
alcoholic .beverages for an underage person who 
thereafter became intoxicated and era.shed his car, 
killing: three minors. As originally proposed, 

· Assembly Bill No.2029 would have proscribed 
"furnish[ing]" an alcoholic beverage to a "minor" if 
the minor then caused death or great bodily injury. 
This original version of the bill made the new crime 
punishable a.a either a felony or a misdemeanor, 
commonly called a wobbler. (Assem. Bill No.2029 
(1997-1998 Reg. Sess.) as introduced Feb. 18, 
1998:) .. The .bill was amended in the Assembly to 
substi.tute the phrase "purchasing ... for" in the place 
of ":lµmishing ... to." The amendment also deleted 
reference to a "minor" and replaced it with "a 
person under the age of 21 years." That the crime 
could be a felony punishable in state prison 
remained unchanged. (Assem. Amend. to Assem. 
Bill No.2029 (1997-1998 Reg. Sess.) Mar. 26, 
1998.) 

The bill was then referred to the Assembly 
Committee on Public· Safety. Comments to the bill 
include this telling one: "This bill requires little or 
no intent on the part of the purchaser of alcohol for . 
underage persons. There is no requirement that 
GBI [great bodily injury] or death be foreseeable· to 
the **916 purchaser, other than the general 
lmowledge that alcohol can sometimes lead to 
dangerous situations. As is stated above, a 
commercial vendor is only found civilly liable and 
guilty of. a misdemeanor if he or she sells to an 
obviously intoxicated minor. [fl Should this · bill 

be amended to provide that the purchaser must 
know, or reasonably should have known, that GB! 
was a likely result of the purchase of the alcohol for 
the underage person? " (Assem. Com. on ~ublic 
Safety, Analysis of Amend. to Assem. Bill 
No.2029 (1997-1998 Reg. Sess.) Apr. 14, 1998, 
italics added, underscoring in original.) 

*271 Before the full Assembly a week later, 
Assembly Bill · No.2029 was again amended. 
Proposed section 25658(c) was then to read in 
pertinent part: "Any person who violates 
subdivision (a) .bY purchasing an alcoholic beverage 
for a person under the . age of 21 years and the 
person . under the age of 21 y~ars thereafter 
consumes the alcohol and thereby proximately 
causes great bodily injury to himself, herself, 

· ***657 or any other person is guilty of a public 
offense punishable by imprisonment in a county jail 
not to exceed one year or in state prison. In order 
lo be punishable by imprisonment .in the . state 
prison pursuant to this subdivision: [f.I (1) The. 
purchaser shall have lazown or reasonably should 
·have known that the person for whom he or she was 
purchasing was under the age of 21 years .... " 
(Assem. Amend. to Assem. Bill No.2029 
(1997-1998 Reg. Sess.) Apr. 21, 1998, italics 
added.) 

As the Legislative Counsel's Digest for this 
proposed amendment explained, "[t]he bill would 
require that to be punishable as a felony the 
purchaser must have known or rea.Sonably should 
have !mown that the person for whom he or she was 
purchasing was under the age of '21 years .... " 
(Legis. Counsel's Dig., Assem. Bill No.2029 
(1997-1998 Reg. Sess.) Apr. 21, 1998.) 

The substance of Assembly Bill No.2029 was then 
added to Assembly Bill No. 1204, then before the 
state Senate .. (Sen. Amend. to. Assem. Bill No. 
1204 (1997-1998 Reg. Sess.) June 3, 1998.) In the 
Senate Committee on Public Safety, a question was 
raised concerning the foreseeability of the injury 
ca.used by the underage drinker. "As the opposition 
notes, this provision would provide a potential 
prison sentence for an act not directly caused by the 
person. A 21 year old college student who gives a 
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20 year old friend a beer could -be subject ·to an 
increased misdemeanor penalty if that 20 year old 
friend were to trip down a flight of stairs after 
drinking the beer and breaks his/her ann." (Sen. 
Com. on Public Safety, Analysis of Amend. to 
Assem. Bill No. 1204 (1997-1998 Reg. Sess.) June 
3, 1998.) "SHOULD WE PUNISH ONE PERSON 
FOR THE UNFORESEEABLE SUBSEQUENT 
BBHA VIOR OF . ANOTHER BECAUSE THE 
FIRST PERSON COMMITTED AN OFFENSE?" ( 
llitd.) 

Although a concern was raised in the Senate 
committee-about the foreseeability of the injury, no 
question· was raised about the felony provision or its 
requirement that the offender knew or should ·have 
known the age of the -person for whom he was 
buying alcohol. Nevertheless, Assembly Bill No. 
1204 was thereafter amended _to delete the felony 
option ·together with its. intent requirement, leaving 
section 25658(c) as a misdemeanor proVision only, 
with no explicit intent requirement· .(Seti.. · Amend. 
to Assem. Bill *272 No. 1204 (1997-1998' Reg. 
Sess.) June 30,- i998.) It' was this version that was 
eventually passed, enrolled, sent to ·the Governor, 
and signed info law. [FN9] · 

FN9. As the Court of Appeal explained: 
"The substance of [Assembly Bill No.] 
1204 was then incorporated ·into a related 
bill .proceeding ·through the Senate,. [Senate 
Bill No.] 1696, to ensure that its provisions 
would not be super[s]eded if both -bills 
were enacted and·· [Senate Bill No.] 1696 
was · chaptered last. (Legis. Counsel's 
Dig.;· Sen. -Bill No. 1696, Stats. 1998 
(1997-1998. Reg. Seas.).) ( [Senate Bill] 
1696.) In fact, that is what happened. 
[Assembly Bill No;] 1204 was chaptered . 

· on September 14, 1998, '[Senate Bill] 1696 
·was· chaptered ·on September 18, 1998. 
Section 25658 was amended to. include 
subdivision (c) by Senate Bill 1696." 

The- Court -of Appeal below reasoned: "A review 
of this -history. shows that •the Legislature considered 
incorporating an ·eiCpress mental .state 'element into 
the _ statute when ,. the subdivision .could · be 

prosecuted as a felony. It may be inferred ·that the 
Legii;lature intended the misdemeanor to be· a strict 
liability statute when if deleted the felony provision 
**917 without moving the requirement of a specific 
mental state into the remaining misdemeanor 
portion of subdivision ( c)." While this inference , is 
***658 strong, petitioner contends the appella:te 
court's view of the legislative history is simplistic 
because it fails to view the totality of the legislative 
history, which indicates a legislative concern with 
not only the potential- offender's knowledge of the 
drinker's' age, but also with his or her subjective 
awareness of the foreseeability of the harm caused 
by the drinker, \ · -' 

·As our recitation of the legislative history 
demonstrates,· the Legislature 'Was, at various points, 
concerned ·both with the possibility ·that one ·could 
be convicted of·:a felony under ·the new law• e\ren 
though unaware of,the·age ·.of the person· for whom 
alcohol -was bought and with.,the possibility· the 
purchaser could be convicted although unaware the 
drinker intended to become intoxicated- or· to drive. 
But -that :.the Legislature may have entertained 
multiple concerns about' the .proposed law does 'not . 
undermine :the obvious inference that in ·deleting the 
-felony option, with its attached· intent requirement, 
the Legislature intended to leave the new :.crime a 
misdemeanor only, with no intent requirement. 

Interpretation of section 25658(c) as a . strict 
liability offense is bolstered by a ·consideration of 
other statutes addressing related issues, all of wb.ich 
appear in the same portion of the Business . and 
Professions Code as does section 25658. (See ·art. 
3 ["Women and Minors11

], ch, 16 ["Regulatory 
Provisions"], div. 9 ["Alcoholic Beverages"].)· For 
example, section 25658.2,·. subdivision (a) provides: 
"A parent or:Jegal guardian-who knowingly permits 
his. or her child ... under the age' of. ·18 years, to 
consume an .alcoholic beverage-, .. at the -home ·.of 
the _parent or legal guardian [under ·certain 
conditions] is guilty of [a]· misdemeanor." (Italics 
added.) Siniilarly, section 25657, subdivision (b) 
provides: ''In :any place of business ·where alc9holic 
beverages ere *273 sold to be consumed .upon the 
premises, to employ or knowingly pennit anyone to 
loiter in or about said premises for- the ,purpose of 
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begging or soliciting any patron or customer of, or 
visitor in, such premises to purchase any alcoholic 
beverages for the one begging or soliciting [is guilty 
of a misdemeanor]." (Italics added.) Finally, 
section 25659.5, subdivision (d) provides: "Any 
purchaser of keg beer who knowingly provides false 
infonnation as required by subdivision (a) is guilty 
ofa misdemeanor." (Italics added.) -

[12] Because the wording. of these statutes shows 
· the Legislature if it wishes knows how to express its 

intent that knowledge be an element of an offenBe, 
the absence of such a requirement in section 
25658{c) indicates it intended no such requirement. 
(People v. Murphy (2001) 25 Cal.4th 136, 159, 105 
Cal.Rptr.2d 387, 19 P.3d 1129.) "It is a settled rule 
of statutory construction that 'where_ a statute, with 
reference to one subject contains a given provision, 
the omission of such provision from a similar 
statute·-conceming a related subject is significant to 
show··that a different legislative intent existed with 
reference to the different statutes." (People v. 
Norwood (1972) 26 Cal.App.3d 148, 156, 103 
Cal.Rptr. 7 .) In sum, the legislative history and 
context of section 25658(c) tilts heavily in favor of 
criminal liability without proof of knowledge or 
intent. --

[13} :{f:he second factor we find significant is the 
severity of the punishment (Jorge M., supra, 23 
Cal.4th at p. 873, 98 Cal.Rptr.2d 466, 4 P.3d 297.) 
The greater the punishment for a particular crime, 
the more likely the Legislature intended to reqilire 
the state to prove an offender acted with some 
culpable mental state. "For crimes which impose 
severe punishment, ' ... the usual presumption that a 
defendant must know the facts that make his 
conduct illegal should apply.' (***659Staples v. 
United States [ (1994) ) 511 U.S. [600,) 619, [114 
S.Ct. 1793, 128 L.Ed.2d 608).)" (People v. Coria 
(1999) 21 Cal.4th 868, 878, 89 Cal.Rptr.2d · 650, 
985 P .2d 970.) For example, we reasoned in Jorge 
M that the "Legislature's choice of potential felony 
(rather than misdemeanor] punishment ... reinforces 
the presumption expressed by [Penal Code] section 
20 and suggests that correspondingly strong 
evidence of legislative intent is required to exclude 
menB rea from the offense," (Jorge M., sup1·a, at p. 

880, 98 Cal.Rptr.2d 466, 4 P .3d 297 .) 

Section 25658(c) is punishable as a misdemeanor, 
not a felony. In general, punishment **918 for a 
misdemeanor cannot exceed confinement in a 
county jail fo~ up to six months; a fine not to exceed 
$1,000, or both. (Pen.Code, § 19.) The maximum 
confinement for a misdemeanor is one year in jail. ( 
Id., § 19.2.) A violation of section 25658(c), though 
not a felony, provides for a punishment greater than 
that prescribed for the typical misdemeanor because 
a violator "shall be punished by imprisonment in a 
county jail for a minimum term of *274 six months 
riot to exceed one year, by a fine not exceeding one 
thousand dollars ($1,000), or by both imprisonment 
and fine." (§ 25658, subd. (e)(3), italics added.) 

Although the heightened penalty tends to 
distinguish section 25658( c) from the ordinary 
misdemeanor and suggests we should imply a 
mental element to this crime, a higher than normal 
penalty does not necessarily preclude a crime from 
being a public welfare offenBe; the severity of the 
punishment is, instead, a factor in the overall 
calculus in determining whether proof of a mental 
element must be implied. Here, the - punishment 
falls somewhere in the middle, greater than that 
prescribed for the typical misdemeanor, but less 
than that for the typical wobbler or felony. 

In addition to . the potential length of possible 
incarceration, petitioner contends the reputational 
injury and personal disgrace he will suffer should 
his conviction for violating section 25658(c) be 
allowed to stand are factors relevant to determining 
the severity of the punishment. We agree. 
Discussing this issue, Justice Traynor opined for 
this court: ''Under many statutes enacted for the 
protection of the public health and - safety, e.g., 
traffic and food and drug regulations, criminal 
sanctions are relied upon even if there is no 
wrongful intent. These offenses usually involve 
light penalties and no moral obloquy or damage to 
reputation. Although criminal sanctions iire relied 
upon, the primary purpose of- the statutes is 
regulation rather than punishment or correction. 
The offenses are not crimes in the orthodox sense, 
and wrongful intent .is not required in the interest of 
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enforcement." (People v. Vogel (1956) 46 Cal.2d 
798, 801, fn. 2, 299 P.2d 850, italics added (Vogel), 
quoted in.Jorge M., supra, 23 Cal.4th at p. 872, 98 
Cal.Rptr.2d 466, 4 P.3d 297.) At issue in Vogel 
was the crime of bigamy: Justice Traynor further 
explained: "The severe:penaJty·for bigamy [then up 
to ra $5,000 fui.e, confinement in county jail, or in 
state prison for up·to 10 ·years], the serious loss of 
reputation· cori\iiction entails, the infrequency of the 
offense, and the ·.fact that it ·has been regarded for 
centuries as a crime involving moral turpitude, · 
make · it extremely wilikely that the Legislature 
meant to include the morally.innocent to make sure 
the guilty did not escape." (Vogel, supra,.· at p. 804, 
299 P,2d 850, fu; omitted, italics added.) 

More ·recently, the Court of Appeal addressed the 
question whether the crime of misdemeanor· animal 
cruelty ·(Pen.Code, § 597f, subd., •(a)) required a 
showing · of . either ·civil .. or criminal negligence. ( 
People v .. Speegle (1997) 53 Cal.App.4th 1405, 62 
CaLRptr.2d 384.) The court found the ***660 
reputational injury associated with the crimillal 
mistreatment and neglect of animals . to justify the 

· higher, criminal . negligence standard. "In our 
society, ,those who mistreat animals are the deserved 

· object.,of obloquy, and their .conduct is wrongful of 
itself . and- not just as a matter of legislative 
declaration. "-(Id. at p. 1415, 62 Cal.Rptr:2d 384.) 

*275 ·Like the bigamist in Vogel, supra, 46 Cal.2d 
798, 299 .. P.2d 850, and the defendant who kept, 
neglected, and starved 200 poodles in People v. 
Speegle, supra, 53 Cal.App.4th 1405, 62 
CalJlptr .2d 3 84, a person who purchases alcoholic 
beverages for an underage · person, enabling that 
person to ,become ·intoxicated and to .cause "great 
bodily injury or death," may expect severe censure 
from the general public. That drunk drivers, and 
especially underage ·drunk drivers, cause :death and 
destruction on our highways is co=on knowledge, 
and anyone contributing · to that societal tragedy 
would · suffer · significant reputational injury. 
Considering the. ·heightened misdemeanor penalty 
together with. the societal condemnation a violator 
of section 25658(c) would encounter, we conclude 
the severity of the punishment weighs in favor of 
requiring some intent element for section 25658(c). 

The third factor we·find particularly pertinent is .the 
seriousness of the hann or injury **919 to the 
public. (Jorge M., supra, 23 Cal.4th at p. 873, 98 
Cal.Rptr.2d 466, 4 P.3d 297.) The more serious 
and· · widespread the expected harm from the 
prohibited conduct, the more likely 'the Legislature 
intended to create a public welfare offense for 
which no proof of knowledge or intent .is, required. 
We explained the significance of this factor in 
Jorge M.: "The AWCA [Assault Weapons Control 
Act] is ·a remedial law aimed at protecting the 
public against a highly serious danger to .'life and 
safety. The Legislature presumably intended that 
the law be effectively enforceable, ·i.e., that its 
enforcement would actually result in iestrii:ting the 
number of assault weapons in the hands of crinlinals 
and the mentally:· ill. In interpreting the law to 
further the legislative intent, therefore, we should 
strive to . avoid :any .construction that would 
significantly undermine -:its enforceability. This is 
not to suggest this court would or · should read any 
element out of a criminal statute simply to ease the 
People's burden of proof. But, when a crime's 

· statutory .definition does. not .expressly include· any 
scienter element,, the ·fact ·-the Legislature intended 
the law to remedy a serious .and widespread public 
safety threat militates against the conclusion it also 
intended impliedly to include in the definition a 
scienter element especially burdensome ·to prove." ( 
Id. at pp. 880·88 l; 98 Cal.Rptr.2d 466, 4 P .3d 297 .) 

The hann that section 25658(c) aims to avoid is the 
death and great bodily injury of underage drivers, 
their passengers and ·other collateral victims. Unlike 
section 25658(a), which criminalizes the mere 
furnishing, selling or giving of alcohol to an 
underage person, section 2565B(c) -includes two 
additional and significant elements: consumption of 
the beverage and .. serious injury or death. One may 
fairly conclude the law addresses a "serious and 
widespread public safety threat.". (Jorge M., supra, 
23 Cal.4th at p. 881, 98 Cal.Rptr.2d "466, 4 P.3d 
297.) Implying an intent or knowledge requirement 
would · necessarily undennine. ;:the . statute's 
enforceability and reduce its effectiveness in 

. reducing the "276 number of deaths and injuries 
associated with underage drinking. We . conclude 
this factor militates against inferring an intent 
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requirement for section 25658(c). 

Considering these factors together, we find the 
legislative history of section 25658(c), its context, 
and the seriousness of ***661 the harm to the 
public particularly persuasive in demonstrating that 
no knowledge-of-age requirement should be 
imposed. Although the public obloquy for violation 
of the statute and the minimum of six months in jail 
for its violation result in a more severe penalty than 
normal for a misdemeanor offense, section 25658(c) 
remains a misdemeanor, not a felony nor even a 
wobbler. On balance, we are convinced the 
legislative history provides the strongest evidence 
of legislative intent. That history indicates the 
Legislature intended that a conviction of violating 
section 25658(c). does not require a showing the 
offender· had knowledge of the imbiber's age or 
other. criminal intent. Accordingly, although the 
People 'must prove an accused "purchas[ed)" an 
alcoholic beverage "for" an underage person, the 
People ,need not also prove the accused knew that 
person.was under 21 years of age. 

D. The Mistake of Fact as to Age Defense 

[ 14] ·'Although the People need not prove 
knowledge of age in order to establish a violation of 

. section• 25658(c), the question remains whether 
petitioner was entitled to raise a Il)istake of fact 
defense concerning Turpin's age. The Penal Code 
sets forth the broad outlines of the mistake of fact 
defense. Section 26 of that code provides: "All 
persons are capable of committing crimes except [~ 
] ... [m Persons who committed the act or made the 
omission charged under an ignorance or mistake of 
fact, which disproves any criminal intent." Thus, 
for example, in a case where a defendant was 
convicted of murd.er for shooting his wife, but 
claimed be honestly believed the gun was not 

· loaded, the trial court erred by · refusing to instruct 
the jury that a person who entertains "an honest and 
reasonable belief in the existence of certain facts 
and circumstances which, if true, would make such 
act and omission lawful, is not guilty of a crime." 
**920(People v. Goodman (1970) 8 Cal.App.3d 
705, 709, 87 Cal.Rptr. 665.) [FNlO] Similarly, in 
a case where a defendant, charged with forcible 

rape and kidnapping, claimed a reasonable belief 
that the victim consented, we held the jury should 
have been instructed on a mistake. of fact because if 
a reasonable yet mistaken belief in consent was 
proved, the accused would not "possess the 

· wrongful intent that is a *277 prerequisite under 
Penal Code section 20 to a conviction of either 
kidnapping ... or rape by means of force or threat." ( . 
People v. Mayberry (1975) 15 Cal.3d 143, 155,,.125 
Cal.Rptr. 745, 542 P .2d 133 7 .) 

FNlO. People v. Goodman, supra, 8 
Cal.App.3d 705, 87 Cal.Rptr. 665, was 
disapproved on another ground in Peaple 
v. Beagle (1972) 6 Cal.3d 441, 451-452, 
99 CalRptr. 313, 492 P.2d I. 

[ 15] Al!. a general matter, however, a mistake of 
fact defense is not available unless the mistake 
disproves an element of the offense. (People v. 
Parker (1985) 175 Cal.App.3d 818, 822, 223 
Cal.Rptr. 284; 1 Witkin & Epstein, Cal.Criminal. 
Law, supra, Defenses, § 39, p. 372.) Thus, in 
Parker, the defendant illegally entered a structure; 
allegedly believing it was a commercial building. 
Because the building was in fact a residence, he was 
charged with and convicted of first degree burglary. 
(Pen.Code, § 459 .) On appeal, the appellate court 
rejected his argument that the trial court had erred 
by failing to instruct the jury that his mistaken belief 
the building was an uninhabited structure 
constituted an affirmative defense. (Parker, supra, 
at p. 821, 223 Cal.Rptr. 284.) .The appellate court 
reasoned that because the prosecution was not 
required . to prove a defendant knew the building 
entered was a residential one in order to convict of 
***662 burglary, "ignorance concerning the 
residential nature of a building does not render a 
defendanfs unlawful entry into it with a felonious 
intent innocent conduct." (Id. at pp. 822-823, 223 
Cal.Rptr. 284.) 

Of course, murder (People v .. Goodman, supra, 8 
Cal.App.3d 705, 87 CalRptr. 665), rape (People v. 
Mayberry, supra, 15 Cal.3d 143, 125 Cal.Rptr. 745, 
542 P.2d 1337) and burglary (People v. Parker, 
supra, 175 Cal.App.3d 818, 223 Cal.Rptr. 284) all 
require proof of· criminal intent, whereas public 
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welfare offenses such as a violation ·of section 
25658(c) do not. We addressed the mistake of fact 
defense for public welfare offenses in People v. 
McClennegen (1925) 195 Cal. 445, 234 P. 91, 
which involved a joint prosecution of several 
defendants for violating the state's antisyndicalism 
statute. It was alleged the defendants conspired to 
effect a change in the· "industrial ownership and 
control in the existing economic and social system" 
and to "effect political changes in this state and in 
the United States of America by means and methods 
denounced by [the antisyndicalism] act" (Id. at p. 
448, 234 P. 91.) Although we ultimately found the 
antisyndicalism act did not establish a public 
welfare crime, we discussed the inental state 
required for such offenses, which we denoted 
"statutory crimes." "The commission of various 
acts are made punishable under our criminal 
procedure, even though the doer be ignorant of the 
fact that the doing of the act constitutes an offense. 
A mistake of fact, or a want of intent, is not in every 
case a sufficient defense for the violation of a 
criminal statute. Statutes enacted -for the protection 
of public morals, public health, and the public peace 
and safety are apt illustrations of the rule just . 
announced. [Citations.] ... ['[] ' ... [T]herefore if a 
criminal intent is not an essential element of a 
statutory *278 crime, it is not necessary to prove 
any intent in order to justify a conviction. Whether 
a criminfil intent or guilty knowledge is a necessary 
element of a statutory offense is a matter of 
construction to be determined from the language of 
the statute, iii view of its manifest purpose and 
design. There are many instances in recent times 
where· the Legislature in the exercise of the police 
power has prohibited, under penalty, the 
performance of a specific act. The doirig of the 
inhibited act constitutes the crime, and the moral 
turpitude or purity of the motive by which it was 
prompted and knowledge or ignorance of its 
criminal character are immaterial circumstances 
on the question of guilt. The only fact to be 
determined in these cases is whether the defendant 
did the act. In the interest of the public the burden 
is placed upon the actor of ascertaining at his peril 
whether his deed is within the prohibition of any 
criminal statute.' " **921(ld. at pp. 469-470, 234 
P. 91, italics added.) In other words, for public 

welfare offenses for which intent need not be 
proved, a mistake offact defense was un·available. 

People v. Schwartz, supra, 70 P.2d 1017, 28 
Cal.App.2d Supp. 775, illustrates the point. That 
case involved the sale of impure or adulterated 
food, a public welfare offense. The court there 
explained that the defendant "do es not need to 
engage in that business; but if he does engage in 
that business the law will not permit b.im to evade 
his responsibility to the public, declared by Jaw, by 
pleading ignorance of the quality or contents of that 
which he may lawfully sell only if it is 'pure." (Id. at 
p. 778, 70 P.2d 1017, italics added.) Similarly, in 
People v. Bickerstaff. (1920) 46 Cal.App. 764, 190 
P. 656, a case involving .the sale of a beverage with 
greater than · 1 percent alcohol, "it is not a defense 
for the defendant to prove that he did not know the 
liquor sold by· him contained the prohibited ***663 
amount of alcohol." (Id. atp. 771, 190P. 656.) 

Notwithstanding_ the foregoing, the modem trend is 
to require proof of some criminal intent or 
knowledge in order to secure a criminal conviction. ( 
People v. Simon, supra, 9 Cal.4th at p. 521, 37 
Cal.Rptr.2d 278, 886 P.2d 1271.) Vogel, supra, 46 
Cal.2d 798, 299 P .2d 850, is illustrative. In Vogel, 
the defendant was charged with bigamy in violation 
of Penal Code section 281, which at that time 
provided that "[e]very person having a husband or 
wife living, who marries any other person ... is 
guilty of bigamy." The trial court rejected the 
defendant's proffered evidence that he reasonably 
believed his first wife had divorced him, citing 
People v. Kelly (1939) 32 Cal.App.2d 624, 625, 90 
P.2d 605, which held that "[a] second marriage 
under an erroneous assumption that the first 
marriage has been annulled or dissolved is not a 
defense to a charge of bigamy." 

The Vogel court agreed the People need not 
establish the defendant knew he was still married to 
his first wife, but need only prove he was in fact 
still *279 married to her. Nevertheless, we 
concluded the defendant was entitled to raise a 
mistake of fact as an affirmative defense, explaining 
that he would not be "guilty of bigamy, if he had a 
bona fide· and reasonable belief that facts existed 
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that left him free to remarry." (Vogel, supra, 46 
Cal.2d at p. 801, 299 P.2d 850; see also People v. 
Stuart (1956) 47 Cal.2d 167, 302 P.2d 5 [mistake of 
fact defense available to charge cif selling 
adulterated drug]; In re Marley, supra, 29 Cal.2d at 
p. 530, 175 P.2d 832 [suggesting but not deciding 
mistake of fact defense available to charge of 
shortweighting].) 

Most notable, perhaps, of this line of cases is 
People v. Hernandez (1964) 61 Cal.2d 529, 39 
Cal.Rptr. 361, 393 P.2d -673. In that case, the 
defendant was charged with statutory · rape (now 
called unlawful sexual intercourse; see Pen.Code, § 
261.5), a crime that does not require proof the 

- defendant knew the prosecutrix's age. The 
defendant claimed "he had in good faith a 
reasonable belief that the prosecutrix .was 18 years 
or more. of age" (Hernandez, supra, at p. 530, 39 
Cal.RP.tr. 361, 393 P.2d 673), whereas in fact she · 
was 17 years nine months old. Since the 19th 
century,.the·law had made the defense of mistake of 
fact as _to age unavailable for this crime. (People v. 
Ratz (1896) 115 Cal. 132, 134-135, 46 P. 915.) In 
an example of an opinion's venerability offering it 
no protection, this court overruled Ratz and held the 
defendant was entitled to raise a defense of mistake 
of fact. Citing Penal Code section 20 and Vogel, 
supra,.; 46 Cal.2d 798, 299 P .2d 850, we stated: 
"We are persuaded that the reluctance to accord to a 
charge of- statutory rape the defense of a lack of 
criminal intent has no greater justification than in 
the case of other statutory crimes, where the 
Legislature ]las made identical provision with 
respect to intent. ' "At common law an honest and 
reasonable belief in the existence of circumstances, 
which, if true, would make the act for which the 
person is indicted an innocent act, has always been 
held to be a good defense.... [I)t has never been 
suggested that these exceptions do not. equally apply 
to the case of statutory offenses unless they are 
excluded expressly or by necessary implication." ' " 
(Hernandez, sup1·a, at pp. 535-536, 39 Cal.Rptr. 
361, 393 P.2d 673.) 

These cases follow the modem trend away from 
imposing strict liability for criminal offenses and to 
require some showing of knowledge **922 or 

criminal intent, even if only criminal negligence. 
(See Jorge M .. supra, 23 Cal.4th at p. 887, 98 
Cal.Rptr.2d 466, 4 P .3d 297 ("the People bear the 
burden of proving the defendant Jaiew or should 
have Jaiown the firearm ***664 possessed the 
characteristics bringing it within the" Assault 
Weapons Control Act].) In addition to interpreting 
statutory language to require some showing of 
criminal · intent, as we did in· Jorge M., we may 
permit a conviction absent evidence of knowledge, 
but allow a defendant to raise a mistake· of fact in 
his defense, as in Vogel, supra, 46 Cal.2d 798, 299 
P.2d 850, and People v. Hernandez, supra, 61 
Cal.2d 529, 39 Cal.Rptr. 361, 393 P.2d 673. 
Although by *280 tradition (and due process) the 
People often have the burden to prove knowledge or 
intent, shifting the burden to the defendant to prove 
his lack of guilty or criminal intent is in some c11Ses 
also permissible. Thus, for example, addressing the 
crime of bigamy in Vogel, we explained that "guilty 
knowledge" was " formerly a part of the definition 
of· bigamy [but] was omitted from [Penal Code] 
section 281 to reallocate 'the burden of proof on 
that issue in a bigamy trial. Thu8, the prosecution 
makes a prima facie case upon proof that the second 
marriage was entered into while the first spouse was 
still living [citations], and his bona fide and 
reasonable belief that facts existed that left the 
defendant free to remarry is a defense to be proved 
by the defendant." (Vogel, supra, at pp. 802-803, 
299 P .2d 850, italics added, fn. omitted; see also 
People v. Taylor (2001) 93 Cal.App.4th 933, 
952-953, 114 Cal.Rptr.2d 23 (cone. & dis. opn. of 
Morrison, J .) [suggesting the same reallocation of 
the burden of proving intent in a prosecution for 
possession of a cane sword in violation of 
Pen.Code,§ 12020, subd. (a)(l) ].) 

As in Vogel, supra, 46 Cal.2d 798, 299 P.2d 850, 
we conclude that, although the prosecution need not 
prove an offender's knowledge of age in order to 
establish a violation of section 25658(c), petitioner 
was 'entitled to raise an affirmative defense, for 
which he would bear the burden of proof, that he 
honestly and reasonably believed . Turpin was at 
least 21 years old. Recognizing the viability of a 
mistake of fact defense is consistent with the 
modem trend away from strict liability for crimillal 
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offenses as well as with Penal Code section 20 and 
the statutory scheme of which Business and· 
Professions Code section 25658(c) is _but a part. 
Article 3, chapter ·16, diVision 9 of the Business ·and · 
Professions Code contains both section 25658(c) 
and 25660, and. the two statutes inust be Construed 
together. (Renee J. v. Superior Court, supra, 26 
Cal.4th at p. 743, I IO Cal.Rptr.2d 828, 28 P:3d 
876.) Section '25660, relatiilg to licensees, provides 
in . pertinent part: "Proof that · the 
defendant-lic.ensee, or his employee or· agent, 
demanded, wa.! shown and acted in reliance ujJdil 
such [described ] bona fide evidence [of majority_ 
and id5ntity] in any transaction, employmBnt, use cir·· 
permission fcirbidderi 'by Sections 25658; 25663 or 
25665 shall be ' a defense to any criminal 
prosecution ther5for or to any proc·eediiigii · for ·the 
suspensiqn or revocation of any license 'based 
thereon:"· (Italics · lidded.) Section '25660 ·thus 
specifically authorizes lic5nsees to raise a mistake 
offact defense as to the age.of a customer to whom 
alcohol wa5 SOid Or SCrvea: II Although a Violation 
of section 25658 can occur despite the seller's lack" 
of !mow ledge that the purchaser is under the age of 
21, the seller's"liability is not absolute because 'the 
Legislature has furiiished a procedure whereby . he 
may protect himself; . namely, ... section 25660 
[allowing the seller to· rely· on bona fide evidence cif 
majority and identity].' " · (Provigo Corp . .. · v. 
Alcoholic Beverage Control· Appeals Bd., supra, 7 
Cal.4th at pp. 564-565, 28 CEil.Rptr.2d 638, 869. 
P,2d 1163.) 

*281 Does section 25660 suggest the Legislature's 
intent to permit a' similar defense to nonlicerisees? 
We hold that it does. ·A contrary conclusion ·would 
lead to an absurd **"665 result (see, e.g., In re-·J. 
W., supra, 29 CEi!.4th at p. 210, 126 CEi!.Rptr.2d 
897, 57 P.3d 363; City of'Cotati v. Cashman 
(2002) ·29 CEil.4th 69, 77, 124 Cal.Rptr.2d 519, 52 
P .3d 695), to wit, while licensees, who may serve 
alcoholic beverages t(!_ dozellll or even hundreds of 
customers in a single night,· can demand, check and 
act in reliance on bona fide evidence of identity arid 
age and thereby enter: a· safe ·harbor, protected from 
crilriinal liability, a rionlicellllee -who serves 
alcoholic beverages only occa8ionally and to just· a 
few persollll, ,"and ''who 'similarly ' demands, checks 

**923 and acts in reliance on bona fide evidence or' 
identity and age, and may honestly and reasonably 
believe the person for whom he or she purchiised . 
alcohol was . over 21 years old, would absent 'a 
mistake of fact ·defense be · subject to criminal 
liability, puilishable by a mifilmum cif six niontliB in 
jail. (§§ 25658(c), 25658, subd. (e)(3).) The 
Legislature could not have intended this disparity of 
treatment. ' 

We conclude the trial court erred in refusing 
petitioner's offer to prove he honestly and 
reasonably believed Turpin was over 21 years old. 

CONCLUSION 
We reach the following conclusions: · ( l) Section 
25658(c) is not limited to the shoulder tap scenario, 
but applies whenever an offender : furchases 
alcoholic beverages for an ilnderage person; (2) 
section 25658(c)does not' apply in the typical social 
party host situation, because the· host does ncit 
purchase lilcohol for any particular guest; (3) the 
prosecution need not prove an offender knew (or 
shotild have known) the age of the person to whom 
he or she fumiilhed alcohol in order to prove a. 
violation of section 25658(a); (4) the ·prosecution 
need not prove an offender knew. (or · ilhotild "have 
known) the age of the person for whom' he or she 
purchased alcohol in order to prove a violation of 
section 25658(c); and (5) a persoi:J. .. charged with 
violating section 25658(c) may deferid agii.inst the 
charge by claiming an honest and reasonable ·belief 
that the person 1for whom he or ·she purchased 
alcohol was 21 -years of age or older. The 
defendant ·bears the · burdeii of proof for this 
affinnative defense. · · 

Because the trial court refused to admit evidence 
that petitioner believed Turpin ~as over 21 years 
old, it erred. The judgment of the Court of Appeal 
denying· the petition for writ of •habeas corpus is 
reversed and the cause remanded to that court. The 
Court· of Appeal is directed to grant the petition for 
a writ of habeas corpus, vacate the judgment of the 
Sacramento County Superior Court in People v. 
Michael Lee Jennings, No. OOM07614, and remand · 
the case to the superior court ' for further 
proceedings. ·The clerk of the *282 Court of 
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Appeal is directed to remit a certified copy of this 
opinion to the superior court for filing, and 
respondent shall serve another copy thereof on the 
prosecuting attorney in conformity with Penal Code 
section 13 82, subdivision (a)(2). (See Jn re Gay 
(1998) 19 Cal.4th 771, 830, 80 Cal.Rptr.2d 765, 
968 P.2d 476.) 

WE CONCUR: GEORGE, CJ., KENNARD, 
BAXTER, CHIN, BROWN and MORENO, JJ. 

34 Cal.4th 254, 95 P.3d 906, 17 Cal.Rptr.3d 645, 
04 Cal. Daily Op. Serv. 7765, 2004 Daily Journal 
D.A.R. 10,456 . 
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DYNA-MED, INC., Plaintiff and Appellant, 
v. 

FAIR EMPLOYMENT AND HOUSING 
COMMISSION, Defendant and Respondent 

L.A. No. 32145. 

Supreme Court of California 

Nov :i, 1987. 
SUMMARY 

The trial court denied an employer's petition for writ 
of mandate to direct the Fair Employment and 
Housing Commission to set aside its decision finding 
the employer had fired an employee in retaliation for 
her filing an employment discrimination complaint 
under the Fair Employment and Housing Act (FEHA) 
( Gov. Code. § 12900 et seq.), and awarding lost 
wages plus punitive damages. The employee had 
initially filed a complaint alleging her employer 
discriminated with regard to wages and promotional 
opportunities on the basis of sex. The complaint was 
resolved by means of a written settlement agreement 
pursuant to which the employer agreed not to engage 
in retaliatory action against the employee for filing 
the complaint. Shortly after executing the agreement, 
the employer fired the employee. Thereafter, the 
employee filed a new complaint, alleging that she 
was fired in retaliation for her original complaint. 
(Superior Court of San Diego County, No. 501958, 
Sheridan E. Reed, Judge.) The Court of Appeal, 
Fourth Dist., Div. One, No. D00!228, affirmed. 

The Supreme Court, holding that the FEHA does not 
authorize the Fair Employment and Housing 
Commission to award punitive damages, reversed the 
judgment of the Court of Appeal with directions. The 
court noted that Gov. Code. § 12970, subd. (a) 
(scope of relief), provides that the commission may 
issue an order requiring a respondent to take such 
action, including but not limited to certain prescribed 
remedies, as in the judgment of the commission will 
effectuate the purposes of the FEHA. However, it 
held that such statutory language permits only 
additional corrective, nonpunitive remedies. Thus, 
the court held that it could not be inferred that the 
Legislature intended sub silentio to empower the 
commission to award punitive damages. (Opinion by 
Panelli, J., with Lucas, C. J., Mosk, Arguelles, 

Eagleson and Kaufman, JJ., concurring. Separate 
dissenting opinion by Broussard, J.) *1380 

HEAD NOTES 

Classified to California Digest of Official Reports 

(.ill, .& 1£., 1Q, W Civil Rights § 3-Employment
Fair Employment and Housing Commission--Power 
to Award Punitive Damages. 
In a proceeding under the California Fair 

Employment and Housing Act, Gov. Code. § 12900 
et seq., the Fair Employment and Housing 
Commission did not have authority to award punitive 
damages on behalf of an employee who had been 
fired by her employer five hours after the employer 
bad agreed not to engage in retaliatory actions against 
the employee for filing a complaint with the 
commission. Although Gov. Code, § 12970, subd. 
(a) (scope of relief), provides that the commission 
may issue an order requiring a respondent to take 
such action, including but not limited to certain 
prescribed remedies, as in the judgment of the 
commission will effectuate the purposes of the act, 
such statutory language permits only additional 
corrective, nonpunitive remedies. Thus, the act does 
not authorize the commission to award punitive 
damages .. 

[Recoverv of damages as remedy for wrongful 
discrimination under state or local ci vi! rights 
provisions, note, 85 A.L.R.3d 351.J 

G.) Statutes § 21-Construction-Legislative Intent-
Purpose of Law. 
A court's first task in construing a statute is to 

ascertain the intent of the Legislature so as to 
effectuate the purpose of the law. In determining such 
intent, a court must look first to the words of the 
statute themselves, giving to the language its usual, 
ordinary import and according significance, if 
possible, to every word, phrase and sentence in 
pursuance of the legislative purpose. A construction 
making some words surplusage is to be avoided. The 
words of the statute must be construed in context, 
keeping in mind the statutory purpose, and statutes or 
statutory sections relating to the same subject must be 
harmonized, both internally and with each other, to 
the extent possible. Where uncertainty exists 
consideration should be given to the consequences 

Copr. © Bancroft-Whitney and West Group 1998 

543 



43 Cal.3d 1379 Page2 
43 Cal.3d 1379, 743 P.2d 1323, 241 Cal.Rptr. 67, 46 Fair Empl.Prac.Cas. (BNA) 1143, 44 Empl. Prac. Dec. p 37,503 

(Cite as: 43 Cal.3d 1379) 

that will flow from a particular interpretation. 

Q) Statutes§ 21--Construction--Legislative Intent_; 
Legislative History. ,. 
Both the legislative history of a statute and the wider 

historical circumstances of its enactment may be 
considered in ascertaining the legislative intent. A 
statute should be construed, whenever possible, so as 
to preserve its constitutionality. 

(1) Wor~, Phrases, and Maxirns--Remedy. 
A remedy is something that corrects .or counteracts 

an evil: corrective, counteractive; reparation. *1381 
It is the legal means to recover a right or to prevent or 
obtain redress for a wrong. 

(~ . Damages § 22-Exemplary or Punitive 
Damages-Purpose. 
Punitive damages by definition are not intended to 

compensate the injured party, but rather to punish the 
tortfeasor whose wrongful action was intentional or 
malicious, and . to deter him and others from similar 
extreme conduct. 

(fil .Damages § 22.2...,Exemplary or Punitive 
Damages--Availability--Enabling Statute. 
The genera.I rule is that where an enabling statute is 

essentially remedial, and does not carry a penal 
program declaring certain practices to be crimes or 
provide penalties or fines in vindication of public 
rights, an agency does not have discretion to devise 
punitive measures such as the prescription of 
penalties or fines. The statutory power to command 
affirmative action is remedial, not punitive. 

(1) Statutes § 44-Construction-Aids-
Contemporaneous Administrative Construction. 
The contemporaneous construction . of a new 
enactment by the administrative agency charged with 
its enforcement, although not controlling, is entitled 
to .great we.ight. .However, an administrative agency 
cannot by its own regulations .create: a.remedy which 
the Legislature has withheld. Admplistrative 
regulations that alti:r or amend the statute or enlarne 
or impair its scope are void; courts not only lllay, but 
it is their obligation to strike down such reg~lati.ons. 

(Ji) Statutes § 34--Construction-~Langu~ge--Words 
and .Phrases--Ejusdem Generis (General . Limited by 
Specific). 
The doctrine of ejusdem generis states that where 
general words follow the enumeration of particular 
classes ofpersons or things, the general words will be 

construed as applicable only to persons or things of 
the same general nature or class as those enumerated. 
The rule is based on the obvious reason that if the 
Legislature had intended the general words to be used 
in their unrestricted sense it would not have 
mentioned the particular things or classes of things 
which would in that event become mere surplusage. 

(2.) Statutes § 31--Construction--Language-Words 
and Phrases--Expressio Unius Est Exclusio Alterius 
(Exclusion of Other Things Not Expressed). 
The doctrine of expressio unius est exclusio alterius 

means that the expression of certain things in a 
statute necessarily involves exclusion of other things 
not expressed. 

(JO) Statutes § 33-Construction--Language--Words 
and Phrases--Noscitur ,a Sociis (Meaning Derived 
From Context). 
Under the rule *1382 of noscitur a sociis, the 

meaning of a word may be enlarged or restrained. by 
reference to the object of the whole clause in which it 
is used. 

(!l) .Statutes § 29--Construction-Language--
Legislative Intent--Canons of Construction. 
Canons of statutory construction are mere guides and 
will not be .applied so as to defeat the underlying 
legislative. intent otherwise determined. 

(12) Damages § 22-Exemplary or Punitive 
Damages--Caution in Granting. 
Civ. Code, § . 3294, suhd. (a), allowing the award of 

exemplary damages only when the defendant has 
been guilty of oppression, fraud, or malice, codifies 
the universally recognized principie that the law does 
not favor punitive damages, and they should be 
granted with .the greatest caution. 

[See .Cal.Jur.3d, Damages. § 116 et seq.; 
Am.Jur.ld, Damages. § 236 et seq.] 

(il) Statutes § 22..,.Construction-Reasonableness. 
Statutes . are to. be given a reasonable and 
commonsense interpretation consistent with the 
appnent legislative purpose and intent, and which, 
when applied, will result in wise policy rather than 
mischief or absurdity. 

(H) .Statutes § -42-Construction--Aids--Erroneous 
Administrative Construction. 
An erroneous administrative construction does not 
govern the interp~tation of a statute, even though the 
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statute is subsequently reenacted without change. 

ill) Statutes § 42-Construction-·Aids--Unpassed 
Bills. 
Unpassed bills, as evidences of legislative intent, 
have little value. 

(1§) Statutes § 51-Construction--Codes--
Conflicting Provisions-- Surplusage. 
Statutes must be harmonized, both internally and 
with each other, to the extent possible. Interpretive 
constructions which render some words surplusage 
are to be avoided. 
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PANELLI,J. 

In Commodore Home .Svslems. !11c. v. Superior . 
Court (1982) 32 Cal.3d 211 [ 185 Cal.Rptr. 270. 649 
P.2d 9121 (hereafter Commodore Home), we held that 
a court may award punitive damages in a civil suit for 
job discrimination pursuant to the California Fair 
Employment and Housing Act (FEHA or Act) (Gov. 
Code, § 12900 et seq.). [FNI) The issue in the 
present case is whether the FEHA authorizes the Fair 
Employment and Housing Commission (Commission 
or the commission) to impose punitive damages, a 
question left unresolved in Commodore Home. [FN2) 

(Id. at p. 220.l As will appear, we conclude that the 
FEHA does not authorize the commission to award 
punitive damages. 

FN I All further statutory references are to 
the Government Code unless otherwise 
indicated. 

FN2 The ma1onty in Commodore Home 
assumed for purposes of argument that 
punitive damages are not available from the 
commission. (32 Cal.3d at p. 218. fo. 7 .) 
Justice Richardson, dissenting, joined by 
Justice Kaus, expressly concluded that the 
FEHA does not allow the commission to 
award exemplary damages. (32 Cal.3d at p. 
228.) 

I. Background 
The California Fair Employment Practice Act 
(FEPA) was enacted in 1959 (former Lab. Code, § 
1410 et seq.; see Stats. 1959, ch. 121, § 1, pp. 1999-
2005) and recodified in 1980 as part of the FEHA 
(Stats. 1980, ch. 992, § 4, p. 3140 et seq.). "The law 
establishes that freedom from job discrimination on 
specified grounds, ... is a civil right. (§ 12921.) It 
declares that such discrimination is against public 
policy (§ 12920) and an unlawful employment 
practice (§ 12940). [Fn. omitted.]" ( Commodore 
Home. supra, 3 2 Cal. 3 d at p. 2 13 . ) The statute creates 
two administrative bodies: the *1384 Department of 
Fair Employment and Housing (the department) (§ 
12901), whose function is to investigate, conciliate, 
and seek redress of claimed discrimination ( § 
12930), and the commission, which perfonns 
adjudicatory and rulemaking functions(§ 12935; see 
also § 12903). An aggrieved person may file a 
complaint with the department (§ 12960), which 
must promptly investigate (§ 12963). If the 
department deems a claim valid it seeks to resolve the 
matter • in confidence · by conference, conciliation, 
and persuasion. (§ 12963.7.) If that fails or seems 
inappropriate, the department may issue an 
accusation to be heard by the commission. (§ § 
12965, subd. (a), 12969.) The department acts as 
prosecutor on the accusation and argues the 
complainant's case before the commission. (State 
Personnel Bd. v. Fair Employment & Housing Com. 
(1985) 39 Cal.Jct 422. 428 [217 Cal.Rotr. 16, 703 
P.2d 3541; Commodore Home supra. 32 Cal.3d at p. 
213.) 

If an accusation is not issued within 150 days after 

Copr. © Bancroft-Whitney and West Group 1998 
545 



43 Cal.3d 1379 Page4 
43 Cal.3d 1379, 743 P.2d 1323, 241 Cal.Rptr. 67, 46 Fair Empl.Prac.Cas. (BNA) 1143, 44 Empl. Prac. Dec. P 37,503 

(Cite as: 43 Cal.3d 1379) 

the filing of the complaint or if the department earlier 
determines not to prosecute the case and the matter is 
not otherwise resolved, the department must give the 
complainant a "right to sue" Jetter. The complainant 
may then bring a civil suit in superior court. (§ 
12965, subd. (b); see Commodore Home, supra, 32 
Cal.3d at pp. 213-214.) 

In the instant case Linda Olander initially filed a 
complaint with the department alleging that Dyna
Med, Inc. (Dyna-Med) discriminated against her with 
regard to wages and promotional opportunities on the 
basis of sex in violation of the FEP A. The complaint 
was resolved by means of a written settlement 
agreement pursuant to which Dyna-Med agreed, inter 
alia, not to engage in retaliatory action against 
Olander for filing the complaint. [FN3) 
Approximately five hours after executing the 
agreement, Dyna-Med fired Olander. Olander filed a 
new complaint, alleging that she was fired in 
retaliation for her original complaint. Following a 
hearing, the commission issued its decision ordering 
Dyna-Med to pay Olander her lost wages, plus 
$7 ,500 in punitive damages. [FN4) The superior 
court denied Dyna-Med's *1385 petition for a writ of 
mandate. The Court of Appeal affirmed. We granted 
review. 

FN3 Retaliation for filing a complaint was 
also prohibited by the FEP A. (Former Lab. 
Code, § 1420, subd. (e); see now Gov. 
Code, § 12940, subd. (f).) 

FN4 The department did not initially ask for 
punitive damages, but did so only after the 
administrative law judge's proposed 
decision, whereupon the commission 
granted the department leave to amend its 
accusation to include a prayer for exemplary 
damages and ordered that the matter be 
reopened for the taking of additional 
evidence and argument on the issue. (See § 
§ 11516, 11517, subd. (c).) Following the 
supplemental hearing, the administrative Jaw 
judge (ALJ) denied the department's request 
on grounds that to impose liability on Dyna
Med for exemplary damages would be 
"fundamentally unfair" and in violation of 
its right to due process of Jaw in that ·the 
amended accusation seeking such damages 
was based in part on evidence given by 
Dyna-Med in defense of t11e original 
accusation, at which time Dyna-Med had no 

notice of a possible later charge "in 
aggravation and substantially enhanced 
liability, without legal precedent." 
In reversing the ALJ, the commission stated 
that the ALJ found that Dyna-Med's conduct 
"was sufficiently egregious to support an 
award" of such damages. The record,· 
however, shows that the ALJ found only that 
the department had "adduced evidence" in 
support of its allegations that Dyna-Med's 
violations were particularly "deliberate, 
egregious or inexcusable" so as to support 
the award of such damages. 

The sole issue before us is whether the FEHA grants 
the commission authority to award punitive damages. 
Resolution of this issue depends on the meaning of 
section 12970, subdivision (a), which sets forth the 
scope of relief available from the commission. That 
section provides: "If the commission finds that a 
respondent has engaged in any unlawful practice 
under this part, it shall state its findings of fact and 
determination and shall issue ... an order requiring 
such respondent to cease and desist from such 
unlawful practice and to take such action, including, 
but not limited to, hiring, reinstatement or upgrading 
of employees, with or without back pay, and 
restoration to membership in any respondent labor 
organization, as, in the judgment of the commission, 
will effectuate the purposes of this part, and including 
a requirement for report of the manner of 
compliance." 

Before addressing the parties' arguments we state 
briefly the basis for the Court of Appeal's 
determination that the commission is authorized to 
award punitive damages. 

"lt is undisputed," the Court of Appeal stated, "an 
administrative agency's power to award such 
damages must arise from express authorization. Here, 
the Legislature delegated broad authority to the 
Commission to fashion appropriate remedies for 
unlawful employment practices in section 12970, 
subdivision (a): [~ ) 'If the commission finds that a 
respondent has engaged in any unlawful practice 
under this part, it ... shall issue and cause to be served 
on the parties an order requiring such respondent ... 
to take such action, including, but not limited to, 
hiring, reinstatement or upgrading of employees, with 
or without back pay, and restoration to membership 
in any respondent labor organization, as, in the 
judgment of the commission, will effectuate the 
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purposes of this part, and including a requirement for 
report of the manner of compliance.' ... [~ ] 
Attempting to harmonize this specific provision in 
context of the entire statutory framework., we find in 
section 12920 the underlying purpose of the act is to 
provide effective remedies to eliminate 
discriminatory employment practices. Consequently, 
considering the legislative mandate to liberally 
construe the act to further these purposes(§ 12993), 
we conclude it has statutorily authorized the 
Commission to impose punitive damages where 
"1386 necessary to effectively remedy and eliminate 
unlawful FEHA employment practices." (Italics in 
original.) 

In the Court of Appeal's judgment, the facts of the 
instant case "prove ordinary restitutionary remedies 
are often ineffective in eliminating discriminatory 
practices." [FN5] The court thus determined that "in 
light of the limited remedial effect of [the] 
permissible compensatory remedies, the award of 
punitive damages may be the only method of 
fulfilling the purposes of the act, including 
encouraging plaintiffs to seek relief by increasing 
their potential recovery. .. . " 

FN5 The court stated that awards of back 
pay are frequently insignificant because 
interim earnings are deducted or offset; the 
·value of reinstatement may be negligible 
because by the time employment 
discrimination cases are resolved, the 
plaintiff has had to find another job; and 
upgrading, back pay and reinstatement in 
cases of retaliation, as here, may not be 
effective deterrents or satisfactory remedies 
because the original work environment may 
no longer be conducive to the complainant's 
continued employment. 

II. Discussion 
(lfil Petitioner Dyna-Med and its amici [FN6] argue 
that although the Comi of Appeal correctly 
recognized that the statutory language and legislative 
history of section 12970, subdivision (a) are 
determinative of the issue before us, the court 
misread the statute and misapplied common 
principles of statutory construction in concluding that 
the Legislature has authorized the commission to 
award punitive damages. 

FN6 Amici appearing in support of Dyna
Med are the Chamber of Commerce of the 

United States, the California Chamber of 
Commerce, the Merchants and 
Manufacturers Association, the County of 
Madera, and Friendly Ford Peugeot. 
Arguments advanced by Dyna-Med and its 
supporting amici will hereafter be referred to 
as Dyna-Med's arguments. 

Respondent Commission and its arnici [FN7] 
maintain that the FEHA is unambiguous in 
authorizing broad relief limited only by the judgment 
of the commission as to what will effectuate the 
purposes of the Act, and that the commission has 
properly determined that the award of exemplary 
damages in appropriate cases is necessary to deter 
deliberate discrimination. 

FN7 Amici appearing in support of the 
commission are the Employment Law 
Center of the Legal Aid Society of San 
Francisco and Equal Rights Advocates, Inc. 
Arguments advanced by the commission and 
its supporting amici · will hereafter be 
referred to as Commission's arguments. 

A. Statutory Language 
G,) Pursuant to established principles, our first task 
in construing a statute is to ascertain the intent of the 
Legislature so as to effectuate the purpose of the law. 
In determining such intent, a court must look first to 
the words of the statute themselves, giving to the 
language its usual, ordinary *1387 import and 
according significance, if possible, to every word, 
phrase and sentence in pursuance of the legislative 
purpose. A construction making some words 
surplusage is to be avoided. The words of the statute 
must be construed in context, keeping in mind the 
statutory purpose, and statutes or statutory sections 
relating to the same subject must be harmonized, both 
internally and with each other, to the extent possible. 
( Califomia Mtts. Assn. v. Public Utilities Com. 
09791 24 Ca!Jd 836, 844 [157 Cal.Rptr. 676, 598 
P.2d 836]; Moyer v. Workmen's Comp. Appeals Bd. 
(! 973 l I 0 Cal.3d 222, 230 [I 10 Cal.Rptr. 144, 514 
P.2d 1224], and cases cited; see also Brown v. 
Superior Court (1984) 37 Cal.3d 477, 484-485 [208 
Cal.Rptr. 724, 691 P .2d 272].) Where uncertainty 
exists consideration should be givei:t to the 
consequences that will flow from a particular 
interpretation. (Alford v. Pierno (I 972) 27 
Cal.App.3d 682, 688 f 104 Cal.Rptr. 1101.) Q) Both 
the legislative history of the statute and the wider 
historical circumstances of its enactment may be 
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considered in ascertaining the legislative intent. ( 
Ca/i(omia M(i-s. Assn .. supra. 24 Cal.3d at p. 844; 
see also Steilberg v. Lack11er (] 977) 69 Cal.App.3d 
780. 785 [ 138 Cal.Rptr. 3 78] .) A statute should be 
construed whenever possible so as to preserve its 
constitutionality. (See Devar1me111 o( Correctio11s v. 
Workers' Comp. Appeals Bd. {1979) 23 Cal.3d 197. 
W (152 Cal.Rptr. 345. 589 P.2d 8531; Co11ntv o(Los 
Angeles v. Rilev (1936) 6 Cal.2d 625. 628-629 [59 
P.2d 139. 106 A.L.R. 903); Count1• o(Los A11geles v. 
Legg (1936) 5 Cal.2d 349. 353 [55 P.2d 2061.l 

We consider, therefore, the statutory language in the 
context of the legislative purpose. The Legislature 
has declared that the purpose of the FERA is to 
provide effective remedies which will eliminate 
discriminatory practices. (§ 12920.) ('.!) Webster's 
Dictionary defines a "remedy" in part as "something 
that corrects or counteracts an evil: corrective, 
counteractive, reparation .... [T]he legal means to 
recover a right or to prevent or obtain redress for a 
wrong .... " (Webster's New Internal. Diet. (3d ed. 
1961) p. 1920, col. I.) Here the statutorily authorized 
remedies - hiring, reinstatement, upgrading with or 
without back pay, restoration to membership in a 
respondent labor organization • are exclusively 
corrective and equitable in kind. ·They relate to 
matters which serve to make the aggrieved employee 
whole in the context of the employment. 

Punitive damages, by contrast, are neither equitable 
rior corrective; punitive damages serve but one 
purpose - to punish and through punishment, to deter. 
(2) "Punitive damages by definition are not intended 
to compensate the injured party, but rather to punish 
the tortfeasor whose wrongful action was intentional 
or malicious, and to deter him and others from 
similar extreme conduct." (Newnan v. Fact Concerts. 
Inc. (19812 453 U.S. 247. 266-267 [69 L.Ed.2d 616, 
632, 101 S.Ct. 27481: see *1388Neal v. Farmers Ins. 
Exchange (1978) 21 Cal.3d 910, 928. fn. 13 (148 
Cal.Rptr. 389. 582 P .2d 9801.l 

(§) The general rule is that "[w]here the enabling 
statute is essentially remedial, and does not carry a 
penal program declaring ce11ain practices to be 
crimes or provide penalties or fines in vindication of 
public rights, an agency does not have discretion to 
devise punitive measures such as the prescription of 
penalties or fines. The statutory power to command 
affirmative action is remedial, not punitive." 
(Modjeska, Administrative Law Practice and 
Procedure (1982) Sanctions and Remedies,§ 5.9, pp. 

170-171, fus. omitted; see Edjson Co. v. Labor Board 
(1938) 305 U.S. 197. 235-236 [83 L.Ed. 126, 143. 59 
S.Ct. 2061: see also Youst v. Longo (198 7) 43 Cal.3d 
64, 82-83 [233 Cal.Rntr. 294. 729 P .2d 728] (where 
regulatory scheme provides for one kind of relief and 
is silent on another, it should be construed to exclude 
the latter].) 

ill) Commission acknowledges that punitive 
damages are different in kind from the enumerated 
remedies, but argues that in certain cases, as here, 
where there was "intentional egregious" 
discrimination and the make-whole remedies are 
inappropriate, [FN8) the imposition of exemplary 
damages is necessary as a deterrent to effectuate the 
purpose of the Act to eliminate employment 
discrimination. Citing the statutory directive that the 
provisions of the Act shall be liberally construed (§ 
12993), Commission argues that the language 
empowering it to take such action "including, but not 
limited to," the specified actions, is sufficiently broad 
to authorize it to award punitive damages. By 
regulation since repealed and in its precedential 
decisions, the commission has itself so interpreted the 
statute. [FN9] 

FN8 Olander did not seek reinstatement at 
Dyna-Med. See also footnote 5, ante. 

FN9 In 1980 the commission promulgated a 
regulation which provided: "While normal 
monetary relief shall include relief in the 
nature of back pay, reasonable exemplary or 
compensatory damages may be awarded in 
situations involving violations which are 
particularly deliberate, egregious or 
inexcusable." (Former Cal. Admin. Code, 
tit. 2, § 7286.9, subd. (c), Cal. Admin. 
Notice Register, tit. 2, Register 80, No. 25-A 
- 6-21-80; see also D.F.E.H. v. Amby/au 
Enterprises, Inc. (1982) FEHC No. 82-06 
[CEB precedential decisions 1982-1982, 
CEB 3].) This regulation was applied in the 
instant case. Although the regulation was 
repealed in 1985 (Cal. Adrnin. Notice 
Register, tit. 2, Register 85, No. 20 - 5-16-
85), the commission continues to award 
exemplary as well as compensatory 
damages. 
Neither the regulation nor the precedential 
decisions stating the commission's authority 
to award punitive damages was in effect at 
the time of Olander's discharge. 
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CZ) The contemporaneous construction of a new 
enactment by the administrative agency charged with 
its enforcement, although not controlling, is entitled 
to great weight. (Amador Val/ev Joint Union High 
Sch. Dist. v. State Bd. o( E111wlization 119781 22 
Cal.3d 208, 245 [149 Cal.Rptr. 239. 583 P.2d 1281); 
People v. McGee (1977) 19 Cal.3d 948, 961 
[*1389140 Cal.Rotr. 657, 568 P.2d 3821; Citv o(Los 
Angeles v. Rancho Homes Inc. (1953) 40 Cal.2d 764, 
770-771 [256 P .2d 305).) The conunission's 
interpretation of the· Act as authorizing it to award 
punitive damages was not, however, 
"contemporaneous." Not until 1980 - more than 20 
years after the Act's enactment - did the commission 
undertake to award damages. (See fn. 9, ante.) The 
final meaning of a statute, moreover, rests with the 
courts. An administrative agency cannot by its own 
regulations create a remedy which the Legislature has 
withheld. ( Commodore Home. suwa, 31 Cal.3d at p. 
227 (dis. opn. of Richardson, J.); see Pacific Legal 
Foundation v. Unemplov111e11t Im. Appeals Bd. 
(1981) 29 Cal.3d 101. 117 [172 Cal.Rptr. 194. 624 
P.2d 2441; J. R. Norton Co. \'. Ai:ricultural Labor 
Relations Bd. ( 1979) 26 Cal.3d 1. 29 [! 60 Cal.Rptr. 
710, 603 P.2d 13061; Morris v. Williams (]967) 67 
Cal.2d 733. 748 [63 Cal.Rptr. 689. 433 P.2d 6971.l 
"'Administrative regulations that alter or amend the 
statute or enlarge or impair its scope are void and 
courts not only may, but it is their obligation to strike 
down such regulations.' ( Morris v. Williams, supra, 
and cases cited.] And this is the rule even when, as 
here, 'the statute is subsequently reenacted without 
change.' [Citation.]" (American National Ins. Co. v. 
Fair Emplovmelll & Housing Com. (1982) 32 Cal.3d 
603, 618-619 [186 Cal.Rptr. 345. 651 P.2d 11511 
(dis. opn. of Mask, J.). See also Nadler v. Califomia 
Veterans Board ( 1984) 152 Cal.App.3d 707. 718-719 
[ 199 Cal.Rptr. 5461.) 

lli) We take no issue witb the premise that 
exemplary damages would serve to deter 
discrimination. Nor do we dispute that the phrase 
"including, but not lin1ited to" is a phrase of 
enlargement. (See American Narional Ins. Co. v. 
Emplovmenl & Housing Com .. supra, 31 Cal.3d at p. 
611 (dis. opn. of Mask, J.); Fraser ''· Bente/ (191 \) 
161 Cal. 390. 394 [119 P. 509); 2A Sutherland, 
Statutory Construction (4th ed. 1984) § 47.07, p. 133 
[hereafter Sutherland].) Nevertheless, given the 
extraordinary nature of punitive damages, these 
factors, in our view, are insufficient to support an 
inference that the Legislature intended sub silentio to 

empower the co1llllllss10n to impose purutlve 
damages. Commission's argument, taken to its logical 
conclusion, would authorize every administrative 
agency granted remedial powers to impose punitive 
damages so long as the statute directs that its 
provisions are to be liberally construed to effectuate 
its purposes. [FNl OJ 

FN I 0 The Court of Appeal reached just this 
conclusion. According to the Court of 
Appeal: "If the Legislature gives an agency 
responsibility to protect the public and 
authorizes it to take the appropriate steps 
necessary to carry out the purposes of an act 
it enforces, then such an agency should be 
authorized to determine claims for punitive 
damages." 

Seeking to alleviate concern that a "flood of 
agencies" would arrogate to themselves similar 
authority, Commission states that only four other 
agencies have been granted comparable statutory 
authority to order actions that will effectuate the 
purposes of the acts they enforce - the Agrici.iltural 
Labor *1390 Relations Board (ALRB) (Lab. Code, § 

1160.31; the Public Employment Relations Board 
(PERB) (§ 3541.5); the State Personnel Board (§ 
19702, subd. (e)); and the California Horse Racing 
Board (Bus. & Prof. Code, § 19440) - and none 
awards punitive damages. 

That no similarly empowered agency awards 
punitive damages lends support, in our view, to the 
conclusion that the power to make punitive 
assessments will not be implied merely from a 
legislative directive that an act's remedial provisions 
are to be liberally construed to effectuate its 
purposes. Indeed, in Youst v. lo.ngo. supra, 43 Cal.3d 
!ii, we specifically determined that the broad powers 
the Legislature vested in the California Horse Racing 
Board do not include the power to award 
compensatory or punitive tort damages. "[T]he power 
to award compensatory and punitive tort damages to 
an injured party is a judicial function. Although the 
[Horse Racing] Board has very broad power to 
regulate and discipline wrongful conduct which 
involves horseracing in California, the relevant 
statutes do not authorize aff1.11IJative compensatory 
relief such as tort damages." ( Id. at p. 80, italics 
omitted.) 

As the ·united States Supreme Court stated in 
another context: "[I]t is not enough to justify the 
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Board's requirements to say that they would have the 
effect of deterring persons from violating the Act. 
That argument proves too much, for if such a 
deterrent effect is sufficient to sustain an order of the 
Board, it would be free to set up any system of 
penalties which it would deem adequate to that end. 
[~ ) ... [A)ffmnative action to 'effectuate the policies 
of this Act' is action to achieve the remedial 
objectives which the Act sets forth." (Republic Steel 
Com. v. Labor Board (1940) 311 U.S. 7, 12 [85 
L.Ed. 6. 10. 61 S.Ct. 77): accord, Cm·renters Local v. 
Labor Board Cl96ll 365 U.S. 651, 655 [6 L.Ed.2d l. 
4, 8 l S.Ct. 875); see Laflin & Laflin v. Agricultr1ral 
Labor Relations Bd. Cl 985) 166 Cal.App.3d 368, 
380-381 [212 Cal.Rptr. 4151.l 

A more reasonable reading of the phrase "including, 
but not limited to," is that the Legislature intended to 
authorize the commission to take such other remedial 
action as in its judgment seems appropriate to redress 
a particular unlawful employment practice and to 
prevent its recurrence, thus eliminating the practice. 
[FNll) (fil(See fn. 12.) , (\!)(See fn. 13.) , (1.Q)(See 
fn. 14.) A reading of the phrase as permitting only 
additional corrective remedies *1391 comports with 
the statutory construction doctrines of ejusdem 
generis, [FN12] expressio wzius est exclusio a/terius 
[FNI3] and noscitur a sociis. [FN14] (See Sears, 
Roebuck & Co. v. San Diego County Dist. Council of 
Carpenters, supra, 25 Cal.3d at pp. 330-331 
[applying ejusdem generisJ; see also Richerson v. 
Jones (3d Cir. 1977) 551 F.2d 918, 927 [ejusdem 
generis invoked in concluding that the Federal Equal 
Employment Opportunity Act of 1972 does not 
authorize punitive assessments].) (ll), UJ!) Although 
these canons of construction are mere guides and will 
not be applied so as to defeat the widerlying 
legislative intent otherwise determined (Cal. State 
Emplovees' Assn. v. Regents o( U11iversin1 o( 
CalifOmia Cl 968) 267 Cal.Apn.2d 667. 670 lli 
Cal.Rptr. 449)), their application here to limit the 
commission's authority to the ordering of corrective, 
nonpunitive action is consistent with both the 
remedial purpose of the Act and the ordinary import 
of the statutory language. 

FNI 1 For example, in a recent age and race 
discrimination case involving the 
termination of a Black attorney, the 
negotiated settlement agreement provided 
for a year's severance pay and a special 
retirement plan, plus the company's 
informing all its supervisors that harassment 

is illegal and contrary to company policy. 
(Arco Settles With· Former Employee, The 
Recorder (Mar. 10, 1987) p. 2, col. 4.) 

FNl2 "'[T]he doctrine of ejusdem generis ... 
states that where general words follow the 
enumeration of particular classes of persons 
or things, the general words will be 
construed as applicable only to persons or 
things of the same general nature or class as 
those enumerated. The rule is based on the 
obvious reason that if the Legislature had 
intended the general words to be used in 
their unrestricted sense, it would not have 
mentioned the particular things or classes of 
things which would in that event become 
mere surplusage."' (Sears, Roebuck & Co. v. 
San Diego County Dist. Council o( 
Came11ters (! 979) 25 Cal.3d 317. 331, fn. 
lQ (158 Cal.Rptr. 370. 599 P.2d 6761, 
quoting Sea/Iv v. Pacific Gas & Electric Co. 
C1972l 23 Cal.App.3d 806, 819 [100 
Cal.Rotr. 5011.l 

FNl3 Expressio unius est exc/usio alterius 
means that "the expression of certain things 
in a statute necessarily involves exclusion of 
other things not expressed .... " (Henderson 
v. Mann Theatres Com Cl976). 65 
Cal.App.3d 397, 403 [135 Cal.Rotr. 2661.l 

FNl4 Under the rule of noscitur a sociis, 
"'the meaning of a word may be enlarged or 
restrained by reference to the object of the 
whole clause in which it is used."' (People I'. 

Stow (1971) 18 Cal.App.3d 172. 177 ~ 
Cal.Rptr. 5931. quoting Vilardo v. Cou11n1 o( 
Sacramento (1942) 54 Cal.App.2d 413 420 
[ 129 p .2d 165).) 

This reading, moreover, harmonizes the various parts 
of the statute. Section 12964, referring to resolution 
of allegedly unlawful practices through conciliation, 
provides that "such resolutions may be in the nature 
of, but are not limited to, types of remedies that 
might be ordered after accusation and hearing," i.e., 
the section 12970 remedies. While the corrective 
remedies enumerated in section 12970 are 
appropriate to impose in the context of a resolution 
by conciliation, punitive damages are antithetical to 
the conciliation process and, as indicated, are not "in 
the nature of" the type of remedy authorized by 
section 12970. 

Copr. © Bancroft-Whg50 and West Group 1998 



43 Cal.3d 1379 Page 9 
43 Cal.3d 1379, 743 P.2d 1323, 241 Cal.Rptr. 67, 46 Fair Empl.Prac.Cas. (BNA) 1143, 44 Empl. Prac. Dec. P 37 ,503 

(Cite as: 43 Cal.Jd 1379) 

A construction of section .12970 that limits the · 
commission to corrective, nonpunitive remedies also 
hannonizes the Act with the statutory provisions 
governing the award of punitive damages in civil 
actions. ill) Civil Code section 3294, subdivision (a) 
allows the award of exemplary damages only when 
the defendant has been guilty of "oppression, fraud, 
or malice.'' *1392 This provision codifies the 
universally recognized principle that "[t)he law does 
not favor punitive damages and they should be 
granted with the greatest caution." (Beck v. State 
Farm Mut. Auto. Ins. Co. (1976) 54 Cal.App.3d 347. 
355 [126 Cal.Rotr. 6021.1 Although the commission 
evidently has adopted the statutory standard, nothing 
in the FEHA requires it to do so or provides any 
guidelines for the award of punitive damages. [FN15] 

FN15 We observe that the standard initially 
adopted by the commission and applied in 
this case - authorizing the a ward of punitive 
damages in cases of violations that are 
"particularly deliberate, egregious or 
inexcusable" (see fn. 9, ante) - was not in 
conformity with the statutory standard. 

Further, subdivision (b) of Civil Code section 3294 
provides that in an action for the breach of an 
obligation not arising out of contract, an employer 
shall not be liable for exemplary damages based on 
the conduct of his employee unless "the employer 
had advance knowledge of the unfitness of the 
employee and employed him or her with a conscious 
disregard of the rights or safety of others or 
authorized or ratified the wrongful conduct ... or was 
personally guilty of oppression, fraud, or malice. 
With respect to a corporate .employer, the advance 
lmowledge and conscious disregard, authorization, 
ratification or act of oppression, fraud, or malice 
must be on the part of an officer, director, or 
managing agent of the corporation." Because the 
FEHA contains no comparable limitation on an 
employer's liability for his employee's wrongful acts 
(see § § 12926, subd. (c), 12940, subd. (a)), 
interpreting the Act as authorizing tlie commission to 
award punitive damages would expose an employer 
in an administrative proceeding to greater derivative 
liability than in a judicial action. 

Finally, Civil Code section 3295 precludes discovery 
of a defendant's financial condition in actions seeking 
exemplary damages until the plaintiff has established 
a prima facie entitlement thereto. (See generally 

Rawnsiev v. Superior Court (1986) 183 Cal.Ann.3d 
86. 90-91 [227 Cal.Rptr. 8061.l This protection is 
inapplicable to administrative proceedings (see Code 
Civ. Proc., § 22 [defining "action"]) and no 
comparable provision appears in the FEHA. 

CW Statutes are to be given a reasonable and 
commonsense interpretation consistent with the 
apparent legislative purpose and intent "and which, 
when applied, will result in wise policy rather than 
mischief or absurdity." (Honev Springs Homeowners 
Assn. 1•. Board o(Supervisors (1984) 157 Cal.App.3d 
1122. 1136, fn. 11 [203 Cal.Rotr. 886).) Absent 
express language dictating otherwise, it will not be 
presumed that the Legislature intended to authorize 
an administrative agency - free of guidelines or 
limitation - to award punitive damages in proceedings 
lacking the protections mandated in a coun of law. 
'*1393 

As we recognized in a related context, the 
Legislature's objective in providing for an 
administrative rather than a judicial resolution of 
discrimination complaints was to provide a "speedy 
and informal" process unburdened with "procedural 
technicalities." (Stearns v. Fair Employment Practice 
Com. (1971) 6 Cal.3d 205, 214 [98 Cal.Rptr. 467. 
490 P.2d 11551 [concerning transfer to the 
Commission's predecessor of housing discrimination 
complaints].) "To achieve this end the [Fair 
Employment Practices Commission] established 
procedures that are as simple and uncomplicated as 
possible. Complaints are drafted by laymen; the 
comrmss1on informally attempts to eliminate 
discriminatory practices before instituting formal 
accusations; the commission, on a finding of 
discrimination, may fashion remedies both to correct 
unique cases of such practice as well as to curb its 
general incidence." (Ibid.) The award of punitive 
damages - "traditionally ... limited to the judicial 
forum with its more extensive procedural 
protections" ( Commodore Home, supra, 32 Cal.3d at 
p. 217. fu. 6: see also Curlis v. Loether (1974) 415 
U.S. 189. 196-197 (39 L.Ed.2d 260, 268. 94 S.Ct. 
1005]) - has no place in this scheme. 

(~) In sum, we are of the view that the statutory 
language, given its ordinary import and construed in 
context of the purposes and objectives of the law, 
together with the Legislature's silence on the issue of 
punitive damages, compels the conclusion that the 
Legislature did not intend to grant the commission 
authority to award punitive damages. If, as 
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Commission argues, the inability to . award . such 
damages deprives it of an effective ~eans to redress 
and prevent unlawful discrimination, it is for .the 
Legislature, rather than this court, to remedy this 
defect. We are not, however, convinced that the 
commission lacks sufficient means to redress and 
eliminate discrimination. The Act authorizes class 
actions .and permits the director of the department to 
address systematic problems, such as .pattern and 
practice matters, by bringing a complaint on his or 
her own motion.(§§ 12960, 12961; Snipes v. Cioi of 
Bakersfield fl983) 145 Cal:App.3d 861, 867 [193 
Cal.Rntr. 760).) The commission, in turn, chas broad 
authority to fashion an appropriate remedy· without 
resort to.punitive.damages. (See, e.g., fn. 11, ante; cf. 
McDaniel v. Cory (Alaska 19$1) 631 P.2d .82, 88.) 
The statutory scheme provides for· compliance review 
and.judicial enforcement of commission orders (§ 
12973) and miikes it a misdemeanor offense for ·any 
person wilfully to violate an order of the commission 
(§ 12975). 

Although we believe that statutory interpretation 
disposes of ,.the .issue, we nevertheless address the 
additional arguments advanced by the parties. 

B. Legislative Histo1y 
In support oftheir respective arguments, both parties 
cite the legislative history of the Act and the 
Legislature's failure since its enactment to modify it 
or adopt various proposed amendments. *1394 

As indicated above, the FEPA was enacted in 1959 
(former Lab. Code, § 1410 et seq.). That same year 
the Legislature also enacted the Hawkins Act (former 
Health & Saf. Code, § 35700 et seq., enacted by 
Stats. 1959, ch. 1681, § 1, pp. 4074-4077), 
prohibiting housing discrimination, and the Unruh 
Civil Rights Act (Civ. Code, § § 5 l.g, enacted by 
Stats. 1959, ch. 1866, § § 1-4, p. 4424, replacing 
former Civ. Code, § § 51-54, added by Stats. 1905, 
ch. 413, § § 1-4, pp. 553-554), prohibiting 
discrimination in business establis~ents. (See 
Alcorn v. Anbro Engineering Inc. (1970) 2 ·Cal;3d 
493. 500 [86 Cal.Rptr. ·88, 468 P.2d 216] [concurrent 
enactment of FEPA and Civil Rights Act evinced 
legislative intent to exclude employment 
discrimination from the latter act].) While both the 
Hawkins and Unruh Acts provided for judicial relief 
and authorized .the award of damages, [FN16] the 
FEPA provided for administrative relief and made no 
mention of damages. 

FN16 The Hawkins Act . permitted 
complainants to sue for both equitable relief 
and damages in an amount of not less than 
$500. (Stats. 1959, ch. 1681, § 1, at p. 
4076.) The Civil Rights Act authorized the 
award of actual damages, plus punitive 
damages in the amount of $250. (Stats. 
1959, ch. 1866, § 2, p. 4424.) 

In 1963 the Hawkins Act was replaced by the 
Rumford Fair Housing Act (former Health & Saf. 
Code, § 35700 et seq., enacted by Stats. 1963, ch. 
1853, § § 1-4, pp. 3823-3830), which for .the first 
time afforded an administrative remedy for housing 
discrimination. Although the Rumford Act retained 
language . authorizing the award of damages, it 
transformed the . statutory minimum recoverable in 
judicial proceedings (see fn. 16, ante) into a statutory 
maximum in administrative proceedings. [FNI 7] In 
1980 the employment and housing statutory-schemes 
were combined to form the FERA, with enforcement 
of both sections of the Act vested in the commission. 
(Stats. 1980, ch. 992, § 4, pp. 3140-3142.) 

FNI 7 The Rumford Act initially empowered 
the commission's predecessor, the Fair 
Employment Practices Commission (FEPC), 
if it· determined that certain make-whole 
remedies were not available, to award 
damages in an amount not to exceed $500. 
(Stats. 1963, ch. 1853; § 2, pp. 3828-3829.) 
In· 1975 the maximum damage award was 
increased to $1,000. (Stats. 1975,ch. 280, § 
1, p. 701.) In 1977 the act was amended to 
authorize the FEPC to. order payment of 
"actual and punitive" damages .not 
exceeding $1,000. The 1977 amendment 
also for the first time described the. FEPC's 
authority to require remedial action in 
housing discrimination cases· as "including, 
but not limited to" the actions specified. 
(Stats. 1977, ch. 1187, § 10, p. 3893; ch. 
1188, § 13.1, pp. 3905-3906.) In 1981 the 
statute was rewritten to remove the limit.on 
the amount of compensatory dam!!-ges, while 
retaining a $1,000 limit, adjusted for 
inflation, on punitive damages. (§ 12987, 
subd. (2), Stats. 1981, ch. 899, § 3, p. 
3424.) 

Dyna-Med . argues that in light of the parallel 
development of legislation governing employment 
and housing discrimination and the ultimate union of 
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the respective acts in one, with common enforcement 
procedures, it is significant that the Legislature, while 
authorizing the award of damages in housing cases, 
has never done so in employment cases. Had the 
Legislature intended to authorize the commission to 
award damages in employment *1395 cases, it knew 
how to do so, as it demonstrated in enacting the other 
civil rights statutes. 

Commission, in turn, asserts that the separate origins 
of the housing and employment discrimination 
statutes explain why one explicitly allows damages 
and the other does not. Moreover, the remedy 
provisions in the housing section expressly note 
punitive damages only to limit their availability. (§ 
12987, subd. (2).) [FN18] Consequently, the absence 
of any express reference to such damages within the 
employment context should be construed not as a 
lack of authority, but rather, as a lack of limitation on 
such damages. 

FN18 As indicated, section 12987, as 
amended 1981, provides for the payment of 
punitive damages not to exceed $1,000, 
adjusted annually for inflation, and the 
payment of actual damages. Before its 
amendment, the section provided for the 
payment of actual and punitive damages not 
to exceed $1,000. (See fn. 17, a/lie.) 

Commission's argument is unpersuasive. A review of 
the relevant statutes discloses that when the 
Legislature intends to authorize an agency to award 
damages for discrimination, it does so express)y (e.g., 
§ 12987, subd .. (2) (housing]; § 19702, subd. (e) 
[civil service]; cf. Civ. Code. § 52, subd. (a) [civil 
action against business establishments]), and when it 
authorizes the award of a penalty or punitive 
damages, it limits the amount (§ 12987, subd. (2) 
[$1,000]; cf. Civ. Code. § 52, subd. (a) [no more 
than three times actual damages]). 

Commission observes that since 1980 when it first 
interpreted the FERA as authorizing the award of 
punitive damages, the Legislature has amended the 
Act several times without addressing the remedy 
provisions. [FN19) This inaction, Commission 
argues, is an indication that its ruling was consistent 
with the Legislature's intent. (See Coca-Co/a Ca. v. 
State Bd. o(Equa/izatia11 (1945) 25 Cal.2d 918, 922 
(156 P.2d ll; Action Trailer Sales. Inc. v. State Bd. o( 
Eq1talizatio11 (1975) 54 Cal.App.3d 125, 133-134 
[I 26 Cal.Rptr. 33 91. l 

FN19 During the 1981·1982 legislative 
session, the Legislature twice declined to 
enact statutes (Sen. Bill No. 516; Assem. 
Bill No. 879) which, in part, would have 
prohibited the commission from awarding 
punitive damages. (See Sen. Final Hist. 
(1981-1982 Reg. Sess.) p. 339; 1 Assem. 
Final Hist. (1981-1982 Reg. Sess.) p. 647.) 

Dyna-Med, by contrast, relies on a bilJ introduced 
but not enacted by the Legislature in 1976 (Assem. 
Bill No. 3124, 2 Assem. Final Hist. (1975-1976 
Sess.) p. 1658), which would expressly have 
authorized the commission to award limited damages 
in employment discrimination cases, and on the 
provision of Senate Bill No. 2012, introduced in 
1984, which would have amended section 12970, 
subdivision (a) to specifically authorize 
compensatory and punitive damages as "declaratory 
of existing law," but which was removed before the 
bill's enactment (see Stats. 1984, ch. 1754, § 3, p. 
6406). *1396 

We find the subsequent legislative history of the 
statute ambiguous and of little assistance in 
discerning its meaning. The Legislature's failure to 
modify the statute so as to require an interpretation 
contrary to the commission's construction is not 
determinative: (H) "[A)n erroneous administrative 
construction does not govern the interpretation of a 
statute, even though the statute is subsequently 
reenacted without change. [Citations.]" (Whitcomb 
Hotel, Inc. v. Cal. Emp. Com. (1944) 24 Cal.2d 753, 
757-758 [151 P.2d 233, 155 A.LR. 4051.l Similarly 
inconclusive is the Legislature's rejection of specific 
provisions which would have expressly allowed the 
award of damages. (U) Unpassed bills, as evidences 

·of legislative intent, have little value. (See Marina 
Point, Ltd. v. Wol(Son (1982) 30 Cal.3d 721. 735. fn. 
l [I 80 Cal.Rptr. 496. 640 P.2d I LS, 30 A.LR.4th 
llfil.l; Miles v. Workers' Comp. Appeals Bd. (] 977) 
67 Cal.App.3d 243, 248, fn. 4 [136 Cal.RJ:itr. 5081; 
see also United States v. Wise (1962) 370 U.S. 405. 
411 [8 LEd.2d 590. 594-595, 82 S.Ct. 1354]: 2A 
Sutherland, supra, § 49.10, pp. 407-408.) This is 
particularly true here, where the rejected provisions 
manifest conflicting legislative intents: the 1976 
provision would have limited the amount of damages 
the commission could award; the 1981-1982 
provisions would have prohibited the commission 
from awarding punitive damages (see fn. 19, ante); 
and the 1984 amendment would have authorized the 
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award of compensatory and punitive damages "as 
declaratory of existing law." (See general! y 
Sacramento Newspaper Guild v. Sacrame1110 Countv 
Bd. o( Suprs. (1968) 263 Cal.App.2d 41. 58 [Q2 
Cal.Rptr. 4801.l 

Were we, however, to consider unpassed legislation, 
we would find it significant that at the same time the 
Legislature rejected the provision declaring the 
commission's authority to award damages, it 
amended the Civil Service Act to grant the Personnel 
Board authority identical to the conunission's, ,plus 
the power to award compensatory damages. (Stats. 
1984, ch. 1754, § 6, pp. 6408-6409; see § 19702, 
subd. (e).) [FN20] Where the Legislature 
simultaneously empowers one agency to award 
damages and declines similarly to empower another, 
there is a strong inference of a legislative intent to 
withhold the authority from the nonempowered 
agency. (See City of Pon Hueneme v. Citv o( Oxnard 
C 1959) 52 Cal.2d 385, 39 5 (341 P .2d 3181.l *1397 

FN20 Subdivision (e), enacted 1984, 
provides in relevant part: "If the board finds 
that discrimination has occurred ... the board 
shall issue .. . an order requiring the 
appointing authority to cause the 
discrimination to cease and desist and to 
take such action, inc/11di11g, but not limited 
to, hiring, reinstatement or upgrading of 
employees, with or without back pay, and 
compensatory damages, which, in the 
judgment of the board, will effectuate the 
purposes of this part. Consistent with this 
authority, the board may establish rules 
governing the award of compensatory 
'damages." (Italics added.) 
Subdivision (a) of section 19702 was 
amended at the same time to provide that 
"discrimination" includes harassment and 
that this provision "is declaratory of existing 
law." (Stats. 1984, ch. 1754, § 6, p. 1173.) 

Further, if, as Commission argues, the nonexhaustive 
language of section 12970 were sufficient to embrace 
the authority to award damages, the specific 
references to damages in both the Civil Service Act 
and the housing section of the FEHA [FN21] would 
be mere surplusage. ( 16) "[S]tatutes must be 
harmonized, both internally and with each other, to 
the extent possible. [Citations.] Interpretive 
constructions which render some words surplusage ... 
are to be avoided. (Citations.]" ( Cafi(omia Mfrs. 

Assn v. Public Utilities Com .. supra. 24 Cal.3d at p. 
844.) 

FN21 Section 12987 provides in pertinent 
part that in housing discrimination cases the 
commission shall issue an order requiring 
the respondent to "cease and desist from 
such [discriminatory] practice and to take 
such actions, as, in the judgment of the 
commission, will effectuate the purpose of 
this part, including, but not limited ta, any of 
the following: ['II ] ( 1) The sale or rental of 
the housing accommodation ... or ... of a like 
housing accommodation, ... or the provision 
of financial assistance, ... ('If ] (2) The 
payment of punitive damages in an amount 
not to exceed one thousand dollars dollars 
($1,000), adjusted annually in accordance 
with the Consumer Price Index, and the 
payment of actual damages. ['II ] (3) 
Affirmative or prospective relief." 

As Justice Richardson, dissenting in Commodore 
Home, stated: "The express provision for damages in 

_this parallel statutory scheme [the housing section of 
the FERA] - strongly suggests ... that the omission of 
[a punitive damages remedy] from the employment 
discrimination provisions was intentional. The 
Legislature has clearly demonstrated that it knows 
how to add a punitive remedy to this statute when it 
wishes to do so." (32 Cal.3d at p. 225.) 

C. Federal and Other State Legislation 
The remedy language of section 12970 bears a close 
resemblance to section lO(c) of the National Labor 
Relations Act (NLRA)(29 U.S.C.A. § 151 et seq.,.§. 
160(c)) relating to unfair labor practices, which 

·authorizes the National Labor Relations Board 
(NLRB) to issue a cease and desist order and require 
the violator "to take such affirmative action including 
reinstatement of employees with or without back pay, 
as will effectuate the policies of this subchapter .... " 
Federal courts have continually interpreted the 
NLRA as not allowing monetary remedies other than 
back pay. (See Edison- Ca. v. Labor Board. supra, 
305 U.S. 197, 235-236 (83 L.Ed.2d 126, 1431; Van 
Hoomissen v. Xerox Corooratian CN.D.Cal. 1973) 
368 F.Supp. 829, 837; see also Commodore Home. 
supm, 32 Cal.3d at p. 224 (dis. opn. of Richardson, 
J.).) Title VIl of the federal Civil Rights Act of 1964, 
relating to employment discrimination, in section 
706(g) similarly authorizes the trial court to "order 
such affirmative action as may be appropriate, which 
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may include, but is not limited to, reinstatement or 
hiring of employees, with or without back pay .. ., or 
any other equitable relief as the court deems 
appropriate." (42 U.S.C.A. § 2000e-5(g).) This 
language, which was *1398 modeled after the NLRA 
(Richerson v. Jones. supra, 551 F.2d 918. 927), also 
has been interpreted by the majority of federal courts 
as barring monetary remedies other than back pay 
(Great American Fed. S. & L. Assn. v. Novotnv 
(1979) 442 U.S. 366. 374-375 [60 L.Ed.2d 957, 965-
966. 99 S.Ct. 2345]; see, e.g., Shah v, Mt. Zion 
Hospital & Medical Ctr. (9th Cir. 1981) 642 F.2d 
268. 272; Richerson v. Jones, supra. at pp. 926-927; 
Van Hoomissen v. Xerox Comoratiou. supra. 368 
F.Supp. 829. 836-838; Co111111odore J-10111e. supra. at 
p. 225 and cases cited (dis. opn. of Richardson, J.)). 

Dyna-Med invokes the principle that the use of 
identical language in analogous statutes requires like 
interpretation. (Be/ridge Farms v. Ag,.icu/111re Labor 
Relations Bd. (19781 21 CalJd 551. 557 [147 
Cal.Rntr. 165. 580 P.2d 6651.l Commission argues 
that the foregoing principle is inapposite because of 
the limiting reference in the NLRA to affirmative 
action and in title VII lo equitable relief, as 
contrasted with section l 2970's reference without 
modification to "action." Commission points further 
to the differing purposes of the NLRA and the FEPA: 
the first exists to promote industrial peace and 
stability through collective bargaining and to create a 
cooperative atmosphere of recognition between labor 
and management (Carev ,., Wes1inr:/10use Corp. 
(1964) 375 U.S. 261. 271 Ill L.Ed.2d 320, 327-328. 
84 S.Ct. 40 lJ; N.L.R.B. v. Pincus Bros., Inc.-Maxwell 
(3rd Cir. 1980) 620 F.2d 367, 372-373; Bloom v. 
N.L.R.B. <D.C. Cir. 1979) 603 F.2d 1015, 10191. 
whereas the latter is designed to provide effective 
remedies to vindicate the individual's constitutional 
right to be free from employment discrimination and 
to eliminate discriminatory employment practices ( 
State Personnel Bd. v. Fair E111plr!1'111en1 & Ho11Sing 
Com., supra. 39 Cal.3d at 432). 

When first enacted, the FEP A, like the NLRA, 
combined the prosecutorial and adjudicative 
functions and provided only for administrative relief. 
[FN22](Stats. 1959,ch. 121,§ !,pp. 1999-2005;see 
Commodore Home. supra, 32 Cal.3d at p. 218; cf. 
NLRA, § IO(b) & (c), 49 Stat. nt pp. 453-454; Labor 
Board v. Jones & Laughlin (1937) 301U.S.1. 24-25 
[81 L.Ed. 893, 904- 905. 57 S.Ct. 615]; Hales/011 
Dnig Slores v. National Labw Relations Bd .. supra. 
187 F.2d 418. 421.) The FEPA also contained the 

identical "affirmative action" language as the NLRA. 
(Stats. 1959, supra, at p. 2004; Commodm·e Home. 
supra, 32 Cal.3d at p. 224 (dis. opn. of Richardson, 
J.).) In 1969 the Legislature amended Labor Code 
section 1426 to delete the word "affirmative." (Stats. 
1969, ch. 526, § 1, p. 1142.) The legislative history 
*1399 suggests that this amendment was passed not 
to expand the power of the FEPC, but rather, to avoid 
confusion with the newly acquired meaning of 
"affmnative action" that was embraced in a I 967 
amendment authorizing the FEPC to engage in 

, "affirmative actions" with employers, employment 
agencies, and labor organizations. [FN23] (See 
former Lab. Code,§ § 1413, subd. (g), !431, added 
by Stats. 1967, ch. 1506, § § 1-2, pp. 3573-3574; see 
now § § 12927, subd. {a), 12988 [concerning 
housing discrimination].) Both the Enrolled Bill 
Report of the Department of Industrial Relations and 
the Enrolled Bill Memorandum of the Governor's 
Legislative Secretary state that the aim of the 
amendment was to "clear up any ambiguities ... 
between the two sections oftbe law. In other words," 
according to the report and memo, "Affirmative 
Action in AB 544 [the 1967 amendment] was a little 
broader than Affirmative Action in Section 1426 of 
the Labor Code [the remedies provision]." (Italics in 
original; see also Commodore Home. supra, 32 
Cal.3d at p. 224 (dis. opn. of Richardson, J.).) 
Deletion of the word "affirmative" thus is not 
dispositive of the Legislature's intent concerning 
application to the commission of federal precedent. 

FN22 A 1947 amendment to the NLRA 
separated the prosecuting and adjudicating 
functions within the NLRB. (NLRA, § 3(d), 
29 U.S.C.A. § 153(d); Haleston Drug 
Stores v. National Labor Relations Bd. 19th 
Cir. 1951) 187 F.2d 418, 421.l In 1977 the 
FEP A was amended to achieve a 
comparable separation within the 
department and to establish the private right 
of action when the department fails to act. 
(Stats. 1977, ch. 1188, § § 18-37, pp. 3906-
3912.) 

FN23 The 1967 amendment authorized the 
Division of Fair Employment Practices to 
engage in "affirmative actions" with 
employers, employment agencies, and labor 
organizations, and defined "affirmative 
actions" as any educational activity for the 
purpose of securing greater employment 
opportunities for members of racial, 
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religious, or nationality minority groups and 
any promotional activity designed to the 
same end on a voluntary basis. The 
amendnient further provided that it should 
not be construed to promote employment on 
a preferential or quota basis'. (Stats. 1967, 
ch. 1506, § § 1-5, pp. 3574-3575.) 

In Commodore Home, in the context of a civil action 
for punitive damages, we stated that differences 
between the federal fa.ws and the FEHA - the NLRA 
provides no right of civil action and title VII provides 
only for judicial handling of federal discrimination 
claims - "diminish the weight of the federal 
precedents." (32 Cal.3d at p. 217.) The NLRA, we 
observed, "specifies remedies the board may impose, 
and the cases hold merely that its language prevents 
that agency from assessing compensatory or punitive 
damages. [~ ] Contrastingly, title VII ... expressly 
describes remedies that courts may assess .... [~ J The 
FEHA, on the other hand, provides separate routes to 
resolution of claims;· 'first, a complaint to the 
Department; second, if that agency fails .to act, a 
private court action. The statute discusses remedies 
only in·the first context; here we are concerned with 
those available in the second. Federal precedents do 
not address that problem. [Fn. omitted.]" (Ibid., 
italics added;) 

In the instant case, by contrast, the issue is the nature 
of administrative· remedies - the only remedies 
provided by the NLRA and initially provided by the 
FEPA. In these circumstances federal precedent 
under the NLRA would seem to be apposite. Because 
the FEP A when first enacted had the "1400 identical 
language and procedure as the .NLRA, it can 
reasonably be presumed that the Legislature intended 
the state agency to have the .. same powers - and only 
those powers - as ·its federal ·counterpart. (See 
Be/ridge Farms v. Agricultuml Lalior Relations Bd .. 
supra, 21 Cal.3d at p. 557; cf. Van Hoomissen v. 
Xerox Cornoralion. supra, 368 F.Supp. at p. 837 
[interpreting title VII in light ofNLRA].) This is true 
notwithstanding the differing intents of the two acts, 
particularly since the remedial portion of each is 
designed to protect an · employee against 
discriminatory practices. [FN24] 

FN24 Section 8(3) and (4) of t11e NLRA (29 
U.S.C.A. § 158(a)(3) and (4)) makes it an 
unfair labor practice to discriminate against 
employees for union membership or charges 
filed under the NLRA. ·Section lO(a) ( 29 

U.S.C.A. § 160(a)) authorizes the NLRB to 
prevent unfair labor practices. (See generally 
Labor Board v. Jones & Laughlin. supra, 
301 U.S. at PP. 30. 32 [81 L.Ed.2d at pp. 
907-908, 908-909).) 

Although courts in other states are divided on the 
availability of compensatory damages under statutory 
schemes similar to the FEHA (see Annot Cl978) 85 
AL.R.3d 351, 356-357), we are unaware of any case 
upholding the award of punitive damages. Rather, the 
courts seem uniformly to hold that the authority of a 
state agency to assess exemplary damages must be 
express and will not be implied from . a broad 
authority to implement the objectives of the fair 
employment statute. (E.g., Woods ·v. Midwest 
Conveyor Co .. Inc. (]982) 231 Kan. 763 [648 P.2d 
234. 244-2451; McDa11iel v. Cory. supra. 631 P.2d 
82, '86-89; Ohio Civil Rights Commission v. Lysyj 
(1974) 38 Ohio St.2d 217 [67 Ohio Oos.2d 287, 313 
N.E.2d 3. 6-7. 70 A.L.R3d 11371; see also High v. 
Spem1 Com. {S.D. Iowa 1984) 581. F.Suop. :1246 
1248: see Annot., supra. 85 A.L.R3d at p. 357.) 

D. Equal Protection and Policy Considerations 
The FEHA, as indicated, provides two avenues for 
resolution of claims: "first, a complaint to · the 
Department; second, if that agency fails ·to act, a 
private court action." ( Commodore Home. supra. 32 
Cal.3d at p. 217; see § § 12960, <12965, subd. (b).') 
Observing that punitive damages ··are available to 
persons who pursue court action ( Commodore 
Home. supra, 32 Cal.3d at p. 221 l, Commission 
argues that the denial of such damages to 
administrative complainants will create a disparate 
situation that will undermine the administrative 
avenue and thwart the Act's primary objective of 
resolving discrimination complaints through the 
administrative procedure: complainants will be 
encouraged to ·bypass the administrative forum in 
favor of court action; the department will forego 
seeking administrative relief in the most egregious 
cases when punitive damages are appropriate and be 
uriable to engage in effective "conference, 
conciliation and persuasion" efforts to resolve the 
dispute (§ 12963.7); and because complete 
administrative relief *1401 will be linavailab!e, the 
victims of the most outrageous situations will ·be 
forced to await relief from our already overburdened 
courts. 

Further, denying exemplary damages in the 
administrative adjudication, Commission asserts, will 
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create two classes of complainants: those who can 
afford to hire a private attorney and file a civil action 
and those "equally or even more deserving victims 
who lack the resources to pursue litigation by 
themselves and rely, instead, on the administrative 
process." Because economic standing is often 
strongly correlated with race, sex and other forms of 
prohibited discrimination (see Brown 1'. Superior 
Court. supra, 37 Cal.3ci 477. 486). denial of the 

. opportunity to obtain a punitive damages award 
solely because of the complainant's economic or 
social circurilstances is contrary to the Legislature's 
intent to eliminate discrimination and raises serious 
equal protection concerns. 

Commission's policy and equal protection arguments 
rest on speculative and seemingly conflicting 
premises: on the one hand, that when a case is 
appropriate for punitive damages, complainants will 
bypass the administrative forum and the department 
will forego seeking administrative relief, thus 
defeating the Act's objective of administrative 
resolution; and, on the other hand, that given the 
substantial volume of complaints received, the 
department pursues only the most egregious cases, 
with the result that claimants with weaker cases who 
can afford to sue will have access to exemplary 
damages while the most worthy victims whose cases 
are heard by the commission will be denied such 
recompense. We are aware of no authority supportive 
of either premise. Although Justice Richardson, 
dissenting in Commodore Home, spoke of the 
anomaly of allowing punitive damages to "accusers 
who have been unsuccessful administratively before 
the commission, [while denying] such damages to 
those whose claims have been successfully 
established" 132 Cal.3d at p. 122). this comment 
mistakenly assumes that a civil action is open only to 
those whose complaints the commission has refused 
to prosecute and overlooks the department's evident 
policy to permit any complainant to sue who wishes 
to, as well as the unlikelihood in any event of judicial 
recovery by a litigant whose claim the department 
bas in fact found unworthy. 

Concerning department policy, a former counsel to 
the department states: "Some respondents have 
asserted that a private right of action cannot be 
pursued before 150 days have passed, but this 
argument has not been accepted by most courts to 
which it is addressed. Becm1se the investigation 
process ... takes time, and because the Department, as 
a matter of sound administrative policy, bandies 

employment cases on a first-in-first-out basis, it is 
'virtually impossible for an accusation to issue in an 
employment case before 150 days have passed. 
Furthermore, because of the incredible volume *1402 
of cases handled by the Department - 8, 105 in fiscal 
year 1982 - it would be a waste of resources to 
investigate a case the Department knows will be 
pursued in court. It is, therefore, the policy not to 
proceed on any case which will be . pursued 
elsewhere. This decision is clearly within the 
Department's discretion. ..." (Gelb & Frankfurt, 
Ca/i(ornio's Foir Employment and Housing Act: A 
Viable State Remedv for Emplovme11t Discrimination 
(1983) 34 Hastings L.J. 1055, 1066, fn. 87; see 
Commodoi·e Home. supra. 32 Cal.3d at p. 218, fn. 8: 
Carter· v. Smith Food King 19th Cir. 1985) 765 F.2d 
916, 922-923.) 

Thus, while the department no doubt pursues only 
cases it deems meritorious ( State Personnel Bd. v. 
Fair Employment & Housing Com., supra, 39 Cal.3d 
at p. 434. fn. 14; see Mahdavi v. Fair Employment 
Practice Com. (1977) 67 Cal.App.3d 326 [136 
Cal.Rptr. 421); Morshall v. Fair Emplovment 
Practice Com. (1971) 21 Cal.App.3d 680 CW 
Cal.Rnn» 698]), because its case load precludes the 
pursuit of all such claims, any complainant who so 
wishes may bring a private court action. In these 
circumstance neither policy considerations nor equal 
protection concerns require that the administrative 
and judicial remedies be identical. To the contrary, 
the separate avenues justify different remedies. We 
recognized as much in Commodore Home where, 
having noted that "the FEHA leaves an aggrieved 
party on his own if the Department declines to pursue 
an administrative claim in his behalf," we stated that 
"[t]o limit the damages available in a lawsuit might 
substantially deter the pursuit of meritorious claims, 
... " (32 Cal.3d at PP. 220-221.) · 

Nor is an indigent complainant denied an equal 
opportunity to go to court. An eligible plaintiff may 
sue in forrna pauperis (§ 68511.3, subd. (b); Cal. 
Rules of Court, rule 985; Jsrin v. Superior Co11H 
(] 965) 63 Cal.2d 153 [45 Cal.Rptr. 320, 403 P.2d 
728)) and a complainant whose case is appropriate 
for the award of punitive damages is unlikely to have 
difficulty finding an attorney willing to serve on a 
contingent fee basis. Fwther, the court bas discretion 
to award litigation expenses to the successful 
employee. (§ 12965, subd. (b).) 

One recognized purpose of punitive damages is to 
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make a civil action economically feasible. As one 
commentator has stated: "All serious misdeeds 
cannot possibly be punished by government 
prosecution .... [L]irnited judicial and prosecutorial 
resources permit prosecution for only a fraction of 
the ·crimes and violations committed. For these 
reasons, individual members of society must play a 
significant role in instituting actions to impose 
sanctions for serious misconduct. Society's interest in 
bringing a wrongdoer to justice is especially strong 
where the wrongdoer's conduct exceeds all bounds of 
decency. ['II ] The doctrine of punitive damages 
promotes this interest. By offering the potential for 
recovery in excess of actual *1403 damages, the 
doctrine encourages plaintiffs to bring such actions. 
This is particularly important where actual damages 
are minimal. ... Punitive damages thus can be 
characterized as a reward for the plaintiff's valuable 
role as a 'private attorney general.' Even where 
compensatory damages are substantial, an award of 
punitive damages helps to finance deserving claims 
by defraying the expenses of the action, such as 
attorneys' fees, that generally are not recoverable in 
American courts." (Mallar & Roberts, Punitive 
Damages: Toward a Principled Approach (1980) 31 
Hastings L.J. 639, 649-650, fns. omitted.) 

Moreover, in appropriate cases a complainant can 
seek punitive damages by filing an independent civil 
action alleging tort causes of action either with or 
without an FEHA count. ( Commodnre Home, supra, 
32 Cal.3d at p. 220; see Brow11 '" S11oerior Court. 
supra. 37 Cal.3d at pp. 486-487; Avamol v. Joh11son 
Cl 979) 25 Cal.3d 932 [ 160 Cal.Rptr. 141, 603 P .2d 
58); cf. Alcorn v. Anbro E11r:i11eerin<,;, f11c .. supra. 2 
Cal.3d 493.) "The PEHA was meant to supplement, 
not supplant or be supplanted by, existing 
antidiscrimination remedies, in order to give 
employees the maximum opportunity to vindicate 
their civil rights against discrimination." ( State 
Personnel Bd. v. Fair E111plo1•melll & Housing Com .. 
supra. 39 Cal.3d at p. 431. citing§ 12993, subd. (a).) 

Although Commission asserts that denying it 
authority to award punitive damages will impede the 
administrative resolution of cases, the converse may 
well be true. As we recognized in Commodore Home, 
"One basis for federal holdings under title VII is a 
fear that the availability of punitive damages might 
hamper the EEOC's efforts to resolve discrimination 
disputes by ' conference, conciliation, and 
persuasion.' [Citations.]" (32 Cal.3d at p. 217; cf. 
Naton v. Bank o(Califomia (9th Cir. 198 ll 649 F.2d 

691. 699 [same re pain and suffering damages under 
Federal Age Discrimination in Employment Act].) In 
Rogers v. Exxon Research & Engineering Co. (3d 
Cir. 1977) 550 F.2d 834, cited by the Ninth Circuit in 
Naton, supra, the court stated with respect to 
emotional distress damages: "While the existence of 
such an item of damages might strengthen the 
claimant's bargaining position with the employer, it 
would also introduce an element of uncertainty which 
would impair the conciliatian process. Haggling over 
an appropriate sum could become a three-sided 
conflict among the employer, the Secretary, and the 
claimant." Ud. at p. 841, italics added.) A fortiori the 
availability without limitation of punitive damages -
usually a matter within the broad discretion of the 
jury after consideration of the defendant's wealth, the 
egregiousness of his conduct and the amount of the 
plaintiff's actual damages (see Wetherbee v. United 
Ins. Co. (197)) 18 Cal.App.3d 266, 270-272 122_ 
Cal.Rptr. 678]; BAJI No. 14.71 (7th ed. 1986); 4 
Witkin, Summary of Cal. Law (8th ed. 1974) Torts, § 
§ 867-869, pp. 3155-3158, "1404 (1984 Supp.)§ § 
869A-869B, pp. 553-557) - would introduce an 
element of uncertainty detrimental to the conciliation 
process. 

Nor does effective conciliation require that the 
administrative and judicial remedies be identical. 
Rejecting such a contention in Commodore Home, 
supra, we stated: "We are not persuaded. In the first 
place there is no right to sue, even after conciliation 
breaks down, unless the Department fails to file an 
accusation before the Commission. To that extent the 
availability of court remedies remains within the 
Department's control. More importantly, the 
compliance structure of the PEHA encourages 
cooperation in the administrative process. While that 
process continues the Department acts on the victim's 
behalf and absorbs costs of pursuing his claim. Court 
action inevitably is speculative, and the FEHA makes 
civil suit the claimant's sole responsibility. That helps 
deter strategies of 'holding out' for court damages in 
inappropriate cases. Further, the possibility that an 
action might lead to punitive damages may enhance 
the willingness of persons charged with violations to 
offer fair settlements during the conciliation process. 
[Fn. omitted.]" (32 Cal.3d at p. 218.) 

In short, Commission's policy and equal protection 
arguments are fallacious. If a complainant wants 
relatively prompt restitutionary redress free of 
personal financial risk he or she can elect the 
administrative avenue of relief, with all expenses 
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paid by the department. ( Swte Personnel Bd. v. Fair 
Emplovme11t Housing & Com .. s1.111rn. 39 Cal.3d at p. 
432.) If, however, the complainant prefors to seek the 
potentially more lucrative redress of punitive 
damages, he or she can go to court like any other 
litigant. 

III. Conclusion 
In view of the foregoing, we conclude that the 

commission is not authorized to a ward punitive 
damages. [FN25) The Cout1 of Appeal therefore 
erred in affirming the judgment of the trial court. 

FN25 Because our disposition rests on 
statutory interpretation, we need not now 
address whether the power to award 
unlimited puniti vc damages could be lodged 
in an administrative tribunal and we express 
no opinion concerning the validity of 
legislation seeking to grant such authority. 

The judgment of the Court of Appeal is reversed. 
The Court of Appeal is directed to enter judgment 
reversing the trial court and directing it to issue a writ 
of mandate commanding Commission to vacate and 
set aside that part of its decision a warding Olander 
punitive damages and thereafter to take such further 
action not inconsistent with this opinion as it deems 
appropriate. 

Lu.cas, C. J., Mosk, J., Arguelles, J., Eagleson, J., 
and Kaufman, J., concuned. *1405 

BROUSSARD, J. 

I dissent. I adopt part III of the well-reasoned 
opinion of the Court of Appeal (prepared by Justice 
Work and concurred in by Acting Presiding Justice 
Staniforth and Justice Wiener) as my own opinion, 
with a few alterations. [FN I] 

FNJ Brackets together, in ·this manner O 
without enclosing materinl, are used to 
indicate deletions from the opinion of the 
Court of Appeal; brackets enclosing 
material (other than editor's added parallel 
citations) are, unless otherwise indicated, 
used to denote insertions or additions by this 
court. We thus avoid the extension of 
quotation marks within quotation marks, 
which would be incident to the use of such 
conventional punctuation, and at ·the same 
time accurately indicate the matter quoted. 

Footnotes in the Court of Appeal opinion 
have been renumbered sequentially. 

Dyna-Med, [Inc. (Dyna-Med),] supported by 
amici[i] Merchants and Manufacturers Association 
(MMA) [and others], [FN2] set forth multiple 
challenges to the [Fair Employment and Housing] 

· Commission's [(Commission)] authority to award 
punitive damages. In essence, they contend (the Fair 
Employment and Housing Act's (]FEHA [or act)] 
language and legislative history preclude awarding 
punitive damages at the agency level. They stress the 
statutory language, construed according to settled 
rules of statutory construction, does not empower the 
Commission to award punitive damages but limits it 
to remedial action designed to effectuate the 
underlying purposes of the act. Absent express 
legislative authorization, they argue it is the settled 
rule an administrative agency may not · lawfully 
impose a penalty, whether civil or criminal in 
character. 

FN2 Future referrals to Dyna-Med's 
arguments in this opinion also include those 
of amici[i]. 

Moreover, emphasizing the similarity between the 
language of title VIl of the Federal Civil Rights Act 
of 1964 (title VD) and the FERA, Dyna-Med relies 
on federal court precedent holding punitive damages 
are not available. Additionally, noting the housing 
discrimination provisions of the FEHA specifically 
authorize the Commission to order the payment of 
"punitive damages in an amount not to exceed one 
thousand dollars ($1,000)" ([Gov. Code,] § 12987, 
subd. (2) (all further statutory references are to the 
Government Code unless otherwise indicated]), it 
argues the express provision for · such punitive 
damages in a parallel statutory scheme strongly 
suggests the omission of this remedy from the 
employment discrimination provisions was 
intentional. (See Cammodore Home Svstems, Inc. v. 
Superior Court 0982) 32 Cal.3d 211 225 (dis. 
[opn.]) [185 Cal.Rptr. 270, 649 P.2d 9121.l 
Consequently, [Dyna-Med] contends that bad the 
Legislature intended to allow recovery of 
extraordinary remedies such as punitive damages 
within the employment context, it could and would 
have expressly so provided. Dyna-Med asserts its 
construction is compelled by public policy, claiming 
injecting punitive damages within this administrative 
context furthers neither the general principle of equal 
employment opportunity, nor voluntary resolution 
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and conciliation. Finally, [Dyna-Med] stress[es] that 
procedures *1406 of administrative agencies often 
disregard traditional rules of evidence, severely limit 
discovery and are unfettered by safeguards insuring 
due process to litigants in the courts. · 

Applying the rules of construction summarized in 
Honey Springs Homeowner.~ Assn. v. Board o( 
Superviso1~< 11984) 157 Cal.A1111.3d 1122, 1136 
[I 1371, fn. 11 (203 Cal.Rptr. 886], we [must] 
interpret the FEHA to ascertain and effectuate the 
purpose of the law, attempting to give effect to the 
usual and ordinary import of the statutory language; 
harmonizing any provision within the context of the 
statutory framework as a whole; seeking a reasonable 
and commonsense interpretation consistent with the 
apparent legislative purpose and intent, practical 
rather than technical in character and upon 
application resultant of wise policy rather than 
absurdity; and, considering generally the context, the 
object in view, the evils to be remedied, the history of 
the times, legislation upon the same subject, public 
policy and contemporaneous construction. 

The [Fair Employment Practice Act (]FEPA[)] was 
enacted in 1959 and recodified in 1980 as part of the 
FEHA. The FEHA sets fm1h a comprehensive 
scheme for combating employment discrimination, 
recognizing "the need to protect and safeguard the 
right and opportunity of all persons to seek and hold 
employment free from discrimination. (§ 12920.)" 
(Brown v. Superior Court (1984) 37 Cal.3d 477. 485 
[208 Cal.Rptr. 724. 691 P.2d 2721.l The act declares 
that freedom from discriminatory practices in 
seeking, obtaining, and holding employment is a civil 
right. (§ 12921.) In fact, section 12920 recognizes 
"the practice of denying employment opportunity and 
discriminating (in] the terms of employment for such 
reasons foments domestic strife and unrest, deprives 
the state of the fullest utilization of its capacities for 
development and advance, and substantially and 
adversely affects the interest of employees, 
employers, and the pubiic in general." Such 
discrimination is contrary to public policy(§ 12920) 
and is an unlawful employment practice (§ 12940). 
The express underlying purpose of the act is "to 
provide effective remedies which will eliminate such 
discriminatory practices." (§ 12920.) The Legislature 
has directed that the FEHA is to be construed 
"liberally" to accomplish its underlying purposes. (§ 
12993.) (FN3] 

FN3 Generally, "[t]he purpose of the FEHA 

is to provide effective remedies for the 
vindication of constitutionally recognized 
civil rights, and to eliminate discriminatory 
practices on the basis of race, religious 
creed, color, national origin, ancestry, 
physical handicap, medical condition, 
marital status, sex and age. (See § § 12920, 
12921; Cal. Const.. art. I. § 8.)" State 
Personnel Bd. v. Fair Emplovment & 
Housing Com. (1985) 39 Cal.3d 422, 432 
[217 Cal.Rptr. 16, 703 P.2d 3541.l 

The FEHA establishes the Department [of Fair 
Employment and Housing (the Department)] (§ 
12901) to investigate, conciliate, and seek redress of 
claimed discrimination (§ 12930). Complaints (§ 
12960) must be promptly *1407 investigated (§ 
12963). If it deems a claim valid, then it seeks to 
resolve the matter - in confidence - by conference, 
conciliation, and persuasion.(§ 12963.7.) If that fails 
or seems inappropriate the Department may issue an 
accusation to be heard by the Commission. ( § § 
12965, subd. (a), 12969; see too § 12930.) The 
Commission then determines whether an accused 
employer, union, or employment agency has violated 
the act. Ifit finds a violation it must "issue ... an order 
requiring such [violator J to cease and desist from 
such unlawful practice and to take such action, 
including, but not limited to, hiring, reinstatement or 
upgrading of employees, with or without back pay, 
and restoration to membership in any respondent 
labor organization, as, in the judgment of the 
commission, will effectuate the purposes of this part. 
... " (§ 12970, subd. (a).) If the Department fails to 
issue an accusation within 150 days after the filing of 
the comp la int and the matter is not otherwise 
resolved, it must give complainant a right-to-sue 
letter. Only then may that person sue in the superior 
court under the FEHA (§ 12965, subd. (b)). (FN4] 
(See Commodor·e Home Svstems, Inc. v. Superior 
Court, supra, 32 Cal.3d 211, 213-214; Snipes v. Citv 
of Bakersfield (1983) 145 Cal.App.3d 861, 865-868 
(I 93 Cal.Rptr. 760]; see also State Personnel Bd. v. 
Fair Emplovment & Housing Com. supra, 39 Cal.3d 
422. 432 [4331.) [FN5] 

FN4 However, the court in Commodore 
Home Systems, Inc. v. Superior Court, 
supra, noted: "Declarations by the Director 
and the general counsel of the Department 
advise that right-to-sue letters are the rule, 
not the exception, because the Department 
rarely is able to complete investigations, 
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pursue conciliation, and issue accusations 
within the 150- day period. For that reason, 
a right-to-sue letter is issued, even in 
advance of 150 days, to any person who 
states in writing that he wants to withdraw 
bis complaint and file a civil action. We 
express no opinion on the propriety of that 
practice .... " (32 Cal.3d at n. 218. fn. 8.) 

FN5 In 1980, the Commission adopted a 
regulation providing that "[w]hile normal 
monetary relief shall include relief in the 
nature of back pay, reasonable exemplary or 
compensatory damages may be awarded in 
situations involving violations which are 
particularly deliberate, egregious or 
inexcusable." (Cal. Admin. Code. tit. 2. § 
7286.9, subd. (c).) The Commission 
clarified the meaning of this regulation in its 
precedential decision, D.F.E.H. v. Ambylou 
Enterprises (1982) F.E.H.C. Dec. No. 82-06 
at pages 8, 9-17, where it adopted the 
standards normally applied by the courts in 
assessing exemplary and compensatory 

·damages. It was, however, repealed on May 
16, 1985 (effective 30th day thereafter, Cal. 
Admin. Register 85, No. 20) to eliminate the 
articulated "incorrect" legal standard for 
awarding exemplary or compensatory 
damages. The repeal was not intended to 
affect the Commission's imthority to award 
such relief in appropriate cases as derived 
from the FEHA. (Cal. Admin. Code. tit. 2. § 

7286.9, Cal. Admin. Code. Supp., Register 
85, No. 20, p. 134.) 

[My) conclusion [that] the Commission is 
empowered to award punitive damages arises from 
the statutory authority summarized above. It is 
undisputed an administrative agency's power to 
award such damages must arise from express 
statutory authorization. Here, the Legislature 
delegated broad authority to the Conunission to 
fashion appropriate remedies for unlawful 
employment practices in section 12970, subdivision 
(a): "If the commission finds that a respondent has 
engaged in any unlawful practice under this *1408 
part, it ... shall issue and cause to be served on the 
parties an order requiring such respondent ... to take 
such action, including, bur 1101 limited 10, hiring, 
reinstatement or upgrading of employees, with or 
without back pay, and restoration to membership in 
any respondent labor organization, as, in the 

judgment of the comm1ss1on, will effectuate the 
purposes of this part, and including a requirement for 
report of the manner of compliance." (Italics added.) 
Attempting to harmonize this specific provision in 
context of the entire statutory framework, [I) find in 
section 12920 the underlying purpose of the act is to 
provide effective remedies to eliminate 
discriminatory employment practices. Consequently, 
considering the legislative mandate to liberally 
construe the act to further these purposes (§ 12993), 
[I] conclude it has statutorily authorized the 
Commission to impose punitive damages where 
necessary to effectively remedy and eliminate 
unlawful FEHA employment practices. For, the 
Commission "may exercise such additional powers as 
are necessary for the due and efficient administration 
of powers expressly granted by statute, or as may 
fairly be implied from the statute granting the powers. 
·[Citations.]'" (Leslie Salt Co. v. San Francisco Bav 
Conservation etc. Com. (1984) 153 Cal.App.3d 605, 
617 [200 Cal.Rptr. 5751 [quoting Dickev v. Raisin 
Proration Zone No. I (1944) 24 Cal.2d 796, 810 (ill 
P.2d 505, 157 A.L.R 324)].) 

Contrary to Dyna-Med's assertions, imposing 
punitive damages for deliberate violations is designed 
to effectively eliminate discriminatory employment 
practices. Potential liability for punitive damages is a 
substantial incentive for employers to eliminate, or 
refrain from committing, unlawful employment 
practices. Further, the possibility of "punitive 
damages may enhance the willingness of persons 
charged with violations to offer fair settlements 
during the conciliation process. [Fn. omitted.)" ( 
Commodore Home Svstems. Inc. l'. Suoerior Court. 
supra. 32 Cal.3d 21 l. 218.) Moreover, such damages 
are designed not only to punish the wrongdoer, but 
also to set an example to deter others from similar 
conduct. 

The facts of this case prove ordinary restitutionary 
remedies are often ineffective in eliminating 
discriminatory practices. Awards of back pay are 
frequently insignificant because interim earnings are 
deducted or offset. Also, the value of reinstatement 
may be negligible because by the time employment 
discrimination cases are resolved, tbe plaintiff has 
had to find another job. Upgrading, back pay and 
reinstatement in cases of retaliation may not be 
effective deterrents or satisfactory remedies for 
complainants because the original work environment 
may no longer be conducive to continued 
employment. Consequently, in light of the limited 

Copr. © Bancroft-Whitney and West Group 1998 
561 



43 Cal.3d 1379 Page 20 
43 Cal.3d 1379, 743 P.2d 1323, 241 Cal.Rptr. 67, 46 Fair Empl.Prac.Cas. (BNA) 1143, 44 EmpL Prac. Dec. p 37,503 

(Cite as: 43 Cal.3d 1379) 

remedial effect of these permissible compensatory 
remedies, the award of punitive damages may be the 
only method of fulfilling the purposes of the act, 
including encouraging plaintiffs to seek relief by 
increasing their potential recovery * 1409 (see 
Claiborne v. Illinois Centml llnilroad fE.D.La. 1975) 
401 F.Suoo. 1022, 1026. affd. in part and vacated in 
part 15th Cir. 1978) 583 F.2d 143). 

Although the language of ~ection 12970, subdivision 
(a) is broad enough to encompass the award of 
punitive damages, Dyna-Med challenges this 
construction, · claiming the statutory construction 
doctrines of ejusdem generis, [FN6] expressio unius 
est exc/usio a/terius, [FN7] and noscitur a sociis 
[FN8] compel a narrow interpretation limiting the 
Commission to ordering only affirmative, equitable, 
remedial relief. 

FN6 '"[T]he doctrine of ejusdem generis ... 
states that where general words follow the 
enumeration of particular classes of persons 
or things, the general words will be 
construed as applicable only to persons or 
things of the same general nature or class as 
those enumerated. The rule is based on the 
obvious reason that if the Legislature had 
intended the general words to be used in 
their unrestricted sense, it would not have 
mentioned the particular things or classes of 
things which would in that event become 
mere surplusage."' (Sears[.) Roebuck & Co. 
v. San Diego Co11111v Disr. Council of 
Caipenters (] 979) 25 Cul.3d 317, 331, fn. 
lQ [158 Cal.Rptr. 370. 59'l P.2d 6761, 
quoting Sca/11• v. Pacific Gas r\': Elr!ctl"ic Co. 
0972) 23 Cal.Apn.3d 806. 819 [100 
Cal.Rntr. 50 JJ.) 

FN7 Expressio 1111i11s est exc/11sio a/terius 
means that "the expression of certain things 
in a statute necessarily involves exclusion of 
other things not expressed .... " (Henderson 
v. Mann Themrcs Cmp. (1976) 65 
Cal.App.3d 397, 403 [135 Cal.Rptr. 266).) 

FN8 Under the rule of noscitur a sociis, 
'"the meaning of a word may be enlarged or 
restrained by reference to the object of the 
whole clause in which it is used."' (People v. 
Srout (1971) 18 Cal.App.3cl 172, 177 [21 · 
Cal.Rptr. 593]. quoting Vilardo v. County of 
Sacramento (]942) 54 Cal.App.2d 413, 420 

[129 P.2d 1651.) 

Dyna-Med argues applying the doctrine of ejusdem 
generis to section 12970, subdivision (a) requires the 
authorizing language to be viewed in the light of the 
limited nature of the remedies specifically listed 
before the general language. In other words, because 
the only remedy enumerated involving the award of 
monetary or legal relief is the awarding of backpay 
[sic], it concludes the general remedy language may 
not be construed to expand the authorized remedies 
to embrace punitive damages, because the phrase is 
limited by specific examples of the relief available, 
all of which are traditional "make-whole" remedies. It 
asserts the same result is arrived at by employing the 
other cited rules of statutory construction, because 
the Legislature demonstrated an intent' not to 
authorize the exercise of any additional power 
unequivocally empowering the Commission to take 
affirmative action and then listing examples of such 
afftnrnative "make-whole" relief. 

Properly analyzed, these rules do not sustain Dyna
Med's proffered statutory construction. These 
principles are mere guides to determining legislative 
intent and will not be applied to defeat the underlying 
legislative intent. (Cal. State Employees' Assn. v. 
Regents of Univenlitv of Califimiia 0968) 267 
Cal.Aoo.2d 667. 670 [73 Cal.Rntr. 4491; C/aibome v. 
Illinois Central Railroad, supra, 401 F.Supp. 1022. 
1026.) Moreover, in evaluating legislative *1410 
intent from first gleaning the language of the statute, 
we should seek to avoid making any language mere 
surplusage and thus rendered useless. (Moyer v. 
Workmen's Comp. Appeals Bd. (19731 10 Cal.3d 222. 
230 [110 Cal.Rptr. 144. 514 P.2d 12241; Guelfi '" 
Marin Couno• Emplovees' Retiremelll Assll. (]983) 
145 Cal.App.3d 297, 305 f 193 Cal.Rptr. 3431.l 
Applying the proffered rules of statutory construction 
effectively deprives the phrase "including but not 
limited to" of any meaning, when in fact it evinces 
clear legislative intent to expand, not limit, the list of 
remedies. (See America National Ins. Co. v. Fair 
Emp/ovmenr & Housing Com. (1982) 32 Cal.Jd 603. 
ill [186 Cal.Rptr. 345, 651 P.2d 1151 (dis. opn.); 
State Compensation Ins. Fund v. Worke1·s' Comp. 
Appeals Bd. 0977) 69 Cal.App.3d 884, 890 [138 
Cal.Rptr. 509).) 

Dyna-Med next argues the underlying legislative 
history of the FERA, and specifically section 12970, 
shows the Commission did not intend to allow 
punitive damages. It argues the FERA was modeled 
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after the remedy language of the National Labor 
Relations Act (NLRA) which has been interpreted as 
not permitting punitive damages; the FERA 
authorizes "affmnative action including (but not 
limited to)" similar to the NLRA which has been 

. construed by the courts as authorizing only remedial 
relief; and the Legislature's enactment of a parallel 
statutory scheme relating to housing discrimination 
expressly providing for punitive damages suggests 
the omission of this remedy from the employment 
discrimination provisions was intentional. 

The cited language of subdivision (a) of section 
12970 appeared originally in former Labor Code 
section 1426, adopted in 1959 as part of the FEPA, 
which was later recodificd and substantially 
reenacted in section 12970, subdivision (a). Without 
question, the phrase in dispute resembles section 
lO(c) of the NLRA (29 U.S.C.A. § 151 et seq.,§. 
l§Q(£.ll, which directs the National Labor Relations 
Board (NLRB) upon a finding of an unfair labor 
practice to issue a cease and desist order requiring the 
violator to "take such affirmative action, including 
reinstatement of employees with or without back pay, 
as will effectuate the policie5 of [the Act] .... " This 
language in 1938 was interpreted by the United 
States Supreme Court as not allowing punitive 
damages. ( Edison Co. v. Lahor Board (1938) 305 
U.S. 197. 235-236 [83 L.Ed. 126. 143. 59 S.Ct. 206, 
219-2201.) [FN9] *1411 

FN9 In Edison the Supreme Court stated: 
"That section (29 U.S.C. § I 60(c)J 
authorizes the Board, when it hns found the 
employer guilty of unfair labor practices, to 
require him to desist from such practices 
'and to take such affirmative action, 
including reinstatement of employees with 
or without back pay, as will effectuate the 
policies of this Act.' [] We think that this 
authority to order nfiirmative action does not 
go so far as to confer punitive jurisdiction 
enabling the Board to inflict upon the 
employer any penalty it may choose because 
he is engaged in unfair labor practices, even 
though the Board [] be of the opinion that 
the policies of the Act might be effectuated 
by such an order. 

. "The power to command affirmative action 
is remedial, not punitive, and is to be 
exercised in aid of the Board's· authority to 
restrain violations and as a means of 
removing or avoiding the consequences of 

violation where those consequences are of a 
kind to thwart the purposes of the Act." (305 
U.S. 197, 235-236 (83 L.Ed. 126. 1431; 
Commodore Home Svstems, Inc. v. Superior 
Court. supra, 32 Cal.3d 211. 224 (dis. 
opn.).) 

In 1969, the word "affirmative" preceding the word 
"action" was . removed from section 12970, 
subdivision (a). (Stats. 1969, ch. 526, § 1, p. 1142.) 
[FNlOJ Because this language was not otherwise 
modified in any relevant manner by the Legislature, 
Dyna-Med relies on federal precedent construing the 
NLRA as well as title VII of the Federal Civil Rights 
Act of 1964 which contains similar language within 
section 706(g), authorizing the trial court to enjoin 
intentional violations of the Civil Rights Act and to 
"order such affirmative action as may be appropriate, 
which may include, but is not limited to, 
reinstatement or hiring of employees, with or without 
back pay ... or any other equitable relief as the court 
deems appropriate .... " (42 U.S.C. § 2000e-51gl.l 
[FN! 1] Its reliance on federal precedent is misplaced. 
[FN12] 

FNlO The Attorney General notes the 
apparent reason for this change was to 
distinguish the "action" which the 
Commission could order from the narrow 
definition of "affmnative actions" as 
educational and promotional activities which 
was added to FEHA's predecessor statute in 
1967. (See former Lab. Code,§ 1413, subd. 
(g), added by§ 5 of Stats. 1967, ch. 1506, § 
1, at p. 3573 .) This construction is also 
proffered by Dyna-Med and amicus MMA. 
Because [I] do not rely on that legislative 
modification, [I] do not comment on the 
correctness of that assertion. 

FN 11 "The authority of courts to grant relief 
in actions brought under the Equal 
Employment Opportunity Act of 1972 is 
governed by the same statutory provision 
which applies in actions under Title VII of 
the Civil Rights Act of 1964 [(]42 U .S.C. § 
2000e-5(g).[)] [Fu. omitted.] [That section] 
authorizes courts to order 'such affirmative 
action as may be necessary' to remedy 
unlawful employment practices." (Richei'SOn 
v. Jones (3d Cir. 1977) 551 F.2d 918. 923.) 

FN12 [I am] aware the majority in 
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Commodore Home Sv.\"/ems, Inc v. Superior 
Court. supra, 32 Cal.3d 211; .217, when 
determining· that the FEHA does not limit 
the relief a court nwy grant in a statutory 
suit charging employment discrimination 
and that all relief generally available in 
noncontractual actions, including punitive 
damages may be obtained in such a civil 
action . under the FEHA, noted differences 
between the NLRA as we II as section 
706(g)of title VII of the Ci vi I Rights Act-. of 
1964 (42 U.S.C. § . 2000c-5(g)) which 
diminish the ,weigh! of federal precedent 
interpreting the . f~deral statutes as not 
authorizing awards of either general 
compensatory or pu111t1ve damages. 
However, because [I) believe the 
[distinctions] in Commodore . rested 
substantially on .. the precise context of the 
issue the court was reviewing . (i.e., the 
separate and distinct route to resolution of 
claims through private court action, and not 
admii:i.istrative relief), [I] . do not rely on 
[them) here. 

Critical differences between the NLRA and the 
FERA convince [me] the federal precedent is not 
apposite. .(See, e.g., Edison Co . . 1·. Labor Board, 
suprn, 305 U.S. 197. 235-236 [83 L.Ed. 126 (143, 59 
S.Ct. 206, 219-220)]; see also Pearson v. Western 
Elec. Ca .. etc. (10th Cir. 19761 542 F.2d 1150, 1152; 
Van Hoomissen v. Xerox Comora1io11 .CN.D.Cal. 
1973) :368 F.Supp. 829, 837.) Granted, "(w]hen 
legislation has been judicially conslrned and a 
subsequent statute on . the same or an analogous 
subject is framed in the identical language, it will 
ordinarily be presumed that the Legislature intended 
that the language as used in the later .enactment 
would *1412 be given a like interpretation. This rule 
is applicable to state statutes· which are patterned 
after the federal statutes. [Citations.]"' . (Be/ridge 
Farms v. Agricultural Labor Rela1io11s Bd. (1978) 21 
Cal.3d 551, 557 [147 Cal.Rptr. 165, 580 P.2d 665), 
quoting Los Auge/es Mel. Transit A 11/horitv v. 
Brotherhood o(Railroad Trainmen (1960) 54 Cal.2d 
684, 688-689 [8 Cal.Rplr. L 3 55 P .2d 9051; Union 
Oil Associates v. Joh11so11 (19351 2 Cnl.2d 727, 734-
735 [43 P.2d 291, 98 A.LR. 1499).).However, this 
recognized principle of statutory constru.ction rests 
upon the predicate the latter st.atute involved the same 
or an analogous subject which has similar [or] 
identical language. Here, the subjects are not 
analogous. The. underlying purposes of the NLRA 

and the FEHA (or FEPA) differ. The former exists to 
prevent industrial unrest and strife or, in other words, 
to promote industrial peace (Carey v. Westinghouse 
Com. (1964) 375 U.S. 261. 271 (11 L.Ed.2d 320. 
328. 84 S.Ct. 401D. while the latter exists to 
eliminate specific discriminatory practices ( State 
Personnel Bd. v. Fair Emplovment & Housing Com .. 
supra. 39 Cal.3d 422. 432). More specifically, the 
NLRA regulates and encourages collective 
bargaining between employers and employees (Carey 
v. Westinghouse Corn.. supra, 375 U.S. at p. 271 (11 
L.Ed.2d at p. 328. 84 S.Ct. at p. 4091: N.L.R.B. v. 
Pincus Bros .. Jnc.-Maxwe/l (3d Cir. 1980) 620 F.2d 
367, 376; Bloom v. N.L.R.B. CD.C .. Cir. 19791 603 
F.2d 1015. 1019). while the FEHA makes 
employment discrimination agsinst certain 
enumerated groups illegal. The former is designed to 
protect the rights of workers to organize into 
bargaining units and to create a . cooperative 
atmosphere of recognition between Jabor and 
management. (See N.L.R.B. v. Knuth Bros .. Inc. {7th 
Cir. 1976) 537F.2d 950, 957.) On the other band, .the 
latter is designed to protect the individual's 
constitutional right to be free from discrimination 
within the employment setting ( State Personnel Bd. 
v . • Fair Employment & Housing Com .. supra, 39 
CaL3d at p. 4321. not to create a .spirit of cooperation 
between labor and management. Instead, the FERA 
was designed to provide an efficient administrative 
remedy to enforce an employee's rigbt to be treated 
equally and to insure employers refrain from 
committing discriminating employment practices. 
Moreover, the NLRA does not provide a claimant 
with an analogous right to independently pursue an 
unfair .labor practices claim in the courts upon 
administrative default or issuance of a rigbt-to-sue 
letter, while the FEHA provides both judicial and 
administrative remedial procedures, requmng 
sensitivity to consistency in available relief. [FN13] 
*1413 

FN13 While comparing the NLRA with title 
VII, the court in Claiborne v. Tllinois 
Central Railroad .. supra, 401.F.Supp. 1022, 
1024-1025. aptly explained: "Moreover, the 
aim of the N.L.R.A. was to establish a 
framework within which management and 
labor could resolve their .confiicts, whether 
by . collective bargaining or economic 
warfare, e.g., strikes and lockouts. The 
N.L.R.A. was not meant to be outcome 
determinative, i.e., it was not to ensure that 
management or labor wins every conflict. It 
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simply defined permissible methods of 
engaging in industria I conflict and sought to 
channel labor/management conflict into 
peaceful negotiations. Title VII is radically 
different. It seeks to end all employment 
discrimination. It does not define 
permissible methods of discrimination nor 
does it establish a framework allowing for 
employment discrimination. Its aim is to be 
outcome determinative and to see that 
employees who are discriminated against 
win every conflict. 

·"Punitive damages umler !he N.L.R.A. are 
inappropriate because they would only serve 
to exacerbate conflict between management 
and labor within the permissible sphere of 
industrial conflict, i.e., strikes and Jock-outs. 
The party assessed punitive damages could 
seek revenge in the next strike or be 
recalcitrant at the bargaining table. This 
would undermine the spirit of cooperation 
that is necessary for good-faith collective 
bargaining and the peaceful resolution of 
industrial conflicts. Such revenge seeking 
would be almost impossible to prove unless 
the party accused of it stated this was a 
reason for its action. Punitive damages 
might also create a sense of moral 
superiority in the side receiving them, 
discouraging that side from negotiating and 
avoiding strikes because it felt it was 'right.' 
Furthermore, punitive damages might permit 
the N.L.R.B. to destroy the equality of 
power between management and labor that 
Congress intended to create by the N.L.R.A. 
[ONote, Tort Remedies for Employment 
Discrimination Under Title VII, 54 
Va.L.Rev. 491, 502 (1968).[)] 
"No such dangers exist under Title Vil. 
Employment d iscriminalion is not 
negotiable so there is no negotiating process 
to undermine. Where there is employment 
discrimination, there is no equality of power 
to be maintained, since employment 
discrimination is absolutely prohibited. 
Finally, there is no permissible area of 
conflict where revenge for punitive damages 
might be sought. Indeed, the possibility of 
punitive damages under Tille VII should 
encourage an end to employment 
discrimination [ ... ]. Accordingly, the 
profoundly different aims of Title VII and 
the N .L.R.A. should lead to a different, not 

similar, decision on punitive damages." 
Upon reviewing the Claiborne court's 
decision, the Fifth Circuit stated: "Without 
approving or disapproving the lower court's 
resolution of the Title VII issue, its 
discussion of Title VII and the different 
purposes of the Civil Rights Act as 
compared to the [NLRA] ... is fully 
persuasive that an award of purutlve 
damages does not so conflict with the 
purpose embodied in Title Yil that it should 
be disallowed in a combined [Title VII and 
42 United States Code section 198 ll suit." 
(Claiborne v. Illinois Cent. R.R. (5th Cir. 
1978) 583 F.2d 143. 154.) 

Dyna-Med's reliance on title VII cases is similarly 
misplaced. (See, e.g., Shah v. Mt. Zion Hospital & 
Medical Ctr. (9th Cir. 198]) 642 F.2d 268. 272; 
DeGrace v. Rums(i!ld Clst Cir. 1980) 614 F.2d 796. 
808; Richerson v. Jones, supra. 551 F.2d 918. 926; 
Pearson v. Wes/em Electric Co .. supra, 42 F.2d 
1150. 1152.l 42 United States Code section 2000e
~ of title Yil significantly provides: "[T]he court 
may ... order such affirmative action as may be 
appropriate, which may include, but is not limited to, 
... or any equitable relief as the court deems 
appropriate." (Italics added.) Several decisions have 
focused on this phrase "any other equitable relief' in 
determining that punitive damages are not awardable, 
for they are traditionally not available in equity. (See 
Shah v. Mt. Zion Hospital & Medical Ctr., supra. 642 
F.2d 268, 272.; MU/er v. Texas Stale Bd. o(Barber 
Examiners (5th Cir. 1980) 615 F.2d 650, 654; 
Richerson v. Jones. supra. 551 F .2d 918. 927 .) 
Consequently, these courts have understandably held 
the explicit reference to equitable, and the silence 
with regard to legal, relief suggests the unavailability 
of punitive damages under title VII. In contrast, the 
FEHA expressly empowers the Commission to· take 

. whatever action is necessary to effectuate its policies, 
without an express limitation to equitable relief or 
complete silence as to legal relief. The absence of 
such qualifying language *1414 and complete 
silence regarding legal damages in the FERA further 
dissuades [me] from following the cited federal 
precedent. [FN 14) 

FNI4 Amicus MMA contends the title VII 
cases are not distinguishable here because of 
the inclusion of the term "equitable" in the 
remedies section of the statute, citing the 
remedy language contained in the Federal 
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Age Discrimination [in] Employment Act 
{ADEA) (29 U.S.C. § 621 ct seq.). 29 
United States Code section 626(b) 
pertinently provides: "Jn any .action brought 
to enforce this clrnptcr the court shall have 

. jurisdiction to grant such legal or equitable 
relief as may be appropriate to effectuate the 
purposes of this chapter, including without 
limitation judgments compelling 
employment, reinstatement or promotion, or 
enforcing the liability for amounts deemed 
to be unpaid minimum wages or unpaid 
overtime compensation under this section. 

" 
MMA notes that every circuit court which 
has considered the issue of whether the 
ADEA permits the· disposition of punitive 
and pain and suffering damages has held in 
the negative. (See Slatin 1·. Stanford 
Research Institute (4th Cir. 1979) 590 F.2d 
1292; Vazque:o; v. Ea.,lern Air Li11es. Inc. Clst 
Cir. 1978) 579 F.2d 107; Dean v. American 
Sec. Ins. Co. (5th Cir. I 9771 559 F.2d 1036; 
Rogers v. Exxon Research & Engineel'ing 
Co. (3d Cir. 1977) 550 F.2d 834; Naton v. 
Bank of Ca/i(omia (9th Cir. l 98rl 649 F .2d 
691.l In deciding pain and suffering or 
punitive damages are not necessary to 
effectuate the purposes of the ADEA, the 
Dean and Rogers v. Exxon cases rely heavily 
on the provision for liquidated damages in 
cases of willful violations of the ADEA. 
(Rogers v. Exxn11, s11pra, at p. 840; Dean v. 
American Sec. Ins. Co .. supra, at p. 1039.) 
After reviewing the legislative history, Dean 
states the sponsor of the bill "held the view 
that O liquidated damages could effectively 
supply the deterrent and punitive damages 
which both criminal penalties und punitive 
damages normally serve. [Fn. omitted.]" 
(Id., at p. 1040.) There is no analogous 
provision specifying the type of damages 
that can be awarded in cases of willful 
violations in the FEHA, and thus we do not 
find the ADEA cases controlling. 1 note that 
although three of the courts (Rogers, supra, 
at [p. 841); Na/011, .l"llrra, fll p. 699, and 
Slatin. supra, at p. 1296) expressed concern 
that pain and suffering damages would 
negatively impact the conciliation process, 
the court in Vazquez. s111m1. 579 F.2d 107, 
expressly rejected the proposition; 
concluding that a contrary result might be so 

logically reached (i.e., the employer might 
be less likely to compromise a claim if he 
knows no pain and suffering damages can be 
awarded against him). Ud .. at p. 111.l 

0[T]he FEHA provides alternative avenues of relief 
through either the administrative or the judicial 
process. As already explained, both procedures 
commence with the filing of a complaint with the 
Department. (§ 12960.) Under the judicial route, a 

. complainant receives a right-to-sue notice and files 
an action in court. (§ 12965, subd. (b).) Under the 
administrative route, the Department investigates the 
complaint (§ 12963), conducts discovery (§ § 
12963.1-12963.5), attempts conciliation(§ 12963.7), 
files an accusation with the Commission (§ 12965, 
subd. (a)), and presents the case to the Commission 
(§ 12969). The decision, however, whether to go to 
court does not rest with the claimant. Rather, the 
Department has exclusive jurisdiction over the case 
for 150 days (§ § 12960, 12965, subd. (b)), and must 
give a right-to-sue letter to the claimant if an 
accusation is not issued within the time period before 
the claimant may file a court action. However, 
although this private right of action under section 
12965, subdivision (b), appears to be contingent upon 
the Department's decision not to prosecute or the 
lapse of 150 days, "[a]s a practical matter ... parties 
who intend to pursue their case in court are given 
'right to sue' letters in every case, even *1415 in 
advance of the 150-day limit." ( State Personnel Bd. 
v. Fair Emplovment & Housing Com .. supra, 39 
Cal.3d 422. 433. fn. 11.) Where the Department 
decides to administratively handle the case, the 
complainant may not pursue a civil action. (See 
generally Snipes v. Citv o[ Bakersfield. supra. 145 
Cal.App.3d 861. 865-868.) In essence, this 
administrative process was designed to be supported 
completely by the Department's own staff of 
investigators, attorneys and other personnel to 
prosecute tbe alleged violation rather than bestowing 
that responsibility upon a complainant. (See [ State 
Personnel Bd.. supra], at p. 432.) In fact, the 
(L]egislature originally provided for only the 
administrative route and later added the judicial 
avenue ofrelief, but retained the former apparently to 
highlight its intent the administrative process was 
designed to handle the bulk of the cases and its belief 
the administrative process would operate effectively 
to eliminate employment discrimination. Indeed, 
"(t]he FEPC has been entrusted with the duty of 
effectuating the declared policy of tbe state to protect 
and safeguard the rights and opportunities of all 

Copr. © Bancroft-Whitney and West Group 1998 

566 



43 Cal.3d 1379 Page 25 
43 Cal.3d 1379, 743 P.2d 1323, 241 Cal.Rptr. 67, 46 Fair Empl.Prac.Cas. (BNA) 1143, 44 Empl. Prac. Dec. P 37,503 

(Cite as: 43 Cal.3d 1379) 

persons to seek, obtain and bold employment without 
discrimination." (Norlhern lnvo Hos11. v. Fair Emp. 
Practice 0 Com. (1974) 3R Cal.App.3d 14, 25 (112 
Cal.Rptr. 8721.) 

In Commodore Home Svs1c111s. inc. '" Superior 
Court. supra. 32 Cal.3d 211. 221, this [] Court held 
compensatory and punitive damages are available to 
persons who "elect" the judicial avenue of relief 
under the FEHA. [FN 15] Thus, an anomaly arises if 
punitive damages are not likewise available within 
the administrative avenue of relief. As JUBtice 
Richardson pointed out in his dissent in Cnmmodore 
supra, at pages 222-223, "it would be wholly 
anomalous to allow punitive damages to accusors 
[sic] who have been unsuccessful administratively 
before the commission, but to deny such damages to 
those whose claims have been successfully 
established. The result of any such disparity of 
remedy would be to encourage [claimants to file 
insufficient or inadequate] complaints with the 
commission in order to avoid or circwnvent 
administrative proceedings in the hope of obtaining 
punitive damages in subsequent civil actions. Such a 
consequence would be contrary to FEHA's policy of 
eliminating employment discrimination through 
administrative 'conference, conciliation, and 
persuasion.' (Gov. Code, § 12963.7, subd. (a).)" 
Moreover, given the substantial volume of 
complaints received by the Department, if it pursued 
only the strongest cases with the most egregious 
FEHA violations, then ironically claimants with 
weaker cases who could afford to pursue judicial 
action would have access to compensatory and 
exemplary damages while stronger cases heard by the 
Commission would not. A construction permitting 
this would defeat *1416 an underlying purpose for 
administrative relief, · to wit, to provide an 
administrative scheme and forum for complainants to 
vindicate their employment rights, regardless of 
economic status. Indeed, public policy prohibiting 
employment discrimination practices cannot permit 
an individual claimant's affluence to determine 
whether he/she is entitled to effective relief. Absent 
the availability of similar relief, it is inevitable that 
equal protection violations wil I occur. [FN 16] 

FN15 The question whether the Conunission 
can award compensatory and punitive 
damages was expressly reserved[.] [] ( 
Commodore Home Sv.~tems Inc. "· Superior 
Court. supra, 32 Cal.3d ? 11. [215. 220); 
State Personnel Bd. , " Fair Emplovmenr & 

Housing Com., supra, 39 Cal.3d 422, 429, 
434, fn. 12.) 

FN16 The depth of the impact of the 
possibility of disparity in available remedies 
is far greater than initially meets the eye 
with regard to the indigent or less 
sophisticated claimants who cannot mount 
or sUBtain a lengthy civil action. Those 
individuals will be denied an opportunity to 
obtain an award of punitive damages solely 
because of their economic or social 
circwnstances. Not only is this distinction 
among claimants irrelevant, but it is contrary 
to the Legislature's intent to eliminate 
employment discrimination, and violates the 
basic principles of equal protection. 
Unfortunately, economic status is often 
strongly correlated to race, sex, and various 
other forms of discrimination prohibited by 
the FEHA. If such victims of employment 
discrimination, often unemployed at the time 
they seek relief, cannot obtain full relief 
through the administrative proceedings 
made available to them, then in essence the 
FEHA will foster discrimination rather than 
eliminate it as judicial relief to this class is 
not economically feasible. The Legislature 
intended to create an expeditious, complete, 
administrative remedy, not an inferior mode 
of relief occasionally available to the 
unfortunate. 

Moreover, if the Commission is prohibited from 
awarding punitive damages while courts are free to 
do so, the underlying purposes of the administrative 
avenue of adjudication will be undermined. The 
Commission was created to interpret and implement 
the act and concomitantly to develop expertise in 
employment discrimination practices in California. 
(See § 12935; see generally State Personnel Bd. i·. 

Fair Employment & Housing Com., suvra. 39 Cal.3d 
422, 432.) By establishing an administrative avenue 
of relief in the Commission with such expertise, the 
FEHA is designed to promote efficient resolution of 
discrimination complaints while removing additional 
pressure from the state's overburdened judicial 
system. In fact, if the Commission was prohibited 
from awarding punitive damages while the courts 
were free to do so, the Department might forego 
seeking administrative relief, thus delaying any relief 
and embroiling the discriminated person in unwanted 
courtroom proceedings. Further, this affects the 
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fulfillment of the Department's role in that particular 
case with regard to conference, conciliation and 
persuasion efforts to resolve the dispute. [I] believe 
[this] construction·[] provides "a reasonable and 
common sense · interpretation consistent with the 
apparent purpose .and intention of the lawmakers, 
practical rather than technical in nature, and which, 
when applied,. will result in wise policy rather than 
mischief or absurdity." (Ho11e1• Snri11gs Homeow11ers 
Assn.[, Inc.] v.-,Board 0(811prm.•i.mrs ... :Supra. 157 
Cal:App.3d J.122. 1 B6, fo. 11; United Busi1less Com. 
v. Cini o(San Diego 119791 91 Cal.App.3d 156. 170 
[154 Cal.Rntr. 2631.l 

Further, the ·Commission is authorized to interpret 
the FEHA both by regulation (§ 12935, subd. {a)(l)) 
and a system of precedential opinions *1417 {§ 
12935, subd. (b)). Although the ultimate 
interpretation ,of a .-statute rests witb the courts, 
consistent ;,administrative construction of a statute 
over•many. years, particularly when it originated with 
those charged with. putting the statutory machinery 
into effect and·enforcing·it, is entitled .to great weight 
and will be followed unless clearly erroneous. {Gav 
Law Students Assn. v. Pacific Tel. & Td . .Co. <1979) 
24 Cal.3d 458.'491 [156Cal.Rptr. 14. 595 P2d 5921; 
Judson .Steel .Com. v. Wm·kers'. Comp. Apnea/s Bd. 
(1978) 22 Cal.3d 658. 668 [150 Cal.Rptr, 250. 586 
P.2d 5641; De Young v. Citv o(San Dierm (1983) 147 
Cal.App.3d 11. 18 [194 CaLRptr. 7221.l [] [I]n 1980, 
the Commission promulgated title 2, California 
Administrative Code section 7286.9, subdivision (c) 
providing: "While normal monetary relief shall 
include relief in the nature of·back pay, reasonable 
exemplary or compensatory damages may be 
awarded in situations involving violations which are 
particularly deliberate, egregious or inexcusable." 
Although, this regulation was repealed in 1985 as 
setting·.forth an incorrect and misleading standard, the 
Commission held- in D.F.E.H. v. Amby/ou 
Enterprises, Inc. (1982) F.E.H.C. Dec. No. 82-06),. 
compensatory and punitive damages are .~vli.ilable 
under the FEHA {id., .at p. 8); punitive damages are 
designed to ·punish a wrongdoer ·and· provide an 
example to deter others from similar conduct as are 
permissible in a court of law (id., at p. 13); and the 
availability . of such damages is governed by Civil 
Code section 3294. (Id.; at p. · 13.) In D.F.EB. v. 
Fresno Hilton Hotel {1984) F.E.H.C. Dec. No. 84-03, 
app[ eal] p~nding[), the Commission held that under 
section 12970, subdivision (a), it could-award.both 
compensatory.(id., at pp. 34-36) and punitive {id., at 
pp. 36-40) damages. The Commission declared: "The 

purpose of awarding punitive damages is to punish or 
D .make an example of respondent, when it (has] 
engaged in, condoned, or ratified conduct. which is 
oppressive, fraudulent or malicious. (CiV. Code. , § 
32941" (Id., at p. 37; see also D.F.E.H. v. Donald 
Schriver, Inc. {1984) F.E.H.C. Dec. No. 84-07, app. 
pending, declaring the Commission is authorized to 
award punitive damages (id., at (p.) 18) 0 fo!low[ing] 
the judicial standard set forth in Civ. Code. § 3294 
(id., at pp. 18-22).) : r 

Since the Commission first interpreted section 
12970, subdivision (a) in 1980, the Legislature has 
amended the FEHA on numerous occasions without 
addressing the language in dispute regarding the 
Commission's authority to award appropriate 
effective relief. "[W]here the Legislature has failed to 
modify .the statute so as to require an interpretation 
contrary to the regulation, that fact may be 
considered to be an ·indication that the ·ruling was 
consistent with the Legislature's :intent." ( Actio11 
Trailer SaleS. Inc. v. State Bd. o(Equalization 0 9751 
54 Cal'.App.3d ·125. 133-13(41 H26°CaLfu>tr. 3391: 
see· also Coca-Co/a Co. v. State Bd. o(Equalization 
(19451 25 Cal.2d 918. 922 (156 P.2dll:l •t418 · 

Dyna-Med relies upon a bill introduced but not 
enacted by the Legislature in 1976 {Assem. Bill No. 
3124) {2 Assem. Final Hist. (1975-1976 Reg. Sess.) 
p. 1658) which would have expressly authorized the 
Commissioll' to award ·damages in · employment 
discrimination cases in an amount not to exceed 
$500. [FNl 7) [Dyna-Med's] reliance 'on proposed, 
but. unpassed legislation is misplaced. {National 
Elevator. Services, Inc. v. Departmenr. of Industrial 
Relations (1982) 136 Cal.APP.3d 13 l, 141 (186 
Cal.fu>tr. 1651; Miles v. Workers' Comp. Appeals Bd. 
(! 977) 67 Cal.APP.3d 243. 248. fn. 4 [136 CaLfu>tr. 
5081; Sacramento Newspaper Guild v .. Sacramento 
Cou11tJ1 Bd. of Suprs. (19681 263 Cal.App.2d 4 l. 58 
[69 Cal.Rptr. 4801; see United State.~ v. Wise (1962) 
370 U;S, 405. 411 (8 L.Ed.2d 590. 594-595, 82 $,Ct. 
13541.) 

FNl 7 The Legislature attempted in 1983-
1984 to amend section 12970, subdivision 
(a) to specifically authorize compensatory 
and punitive damages as "declaratory of 
existing law" in Senate ·Bill No. 2012; 
however, this language was removed before 
its enactment. (Stats. 1984, ch. 1754, § 3, p. 
6406.) ' 
During the 1981-1982 legislative session, 
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the Legislature twice declined to enact 
statutes which would have prohibited the 
Commission from awarding punitive 
damages in Senate Bill No. 516 and 
Assembly Bill No. 879. 

Dyna-Med next argues the express authorization in 
section 12987, subdivision (2) for the Commission to 
award actual and punitive damages up to $ l,000 in 
housing discrimination cases and the omission of a 
similar provision in the employment discrimination 
provisions of the FERA, suggests the Legislature did 
not intend punitive damages be available to remedy 
discriminatory employment practices. It further notes 
this distinction exists between the federal fair housing 
and fair employment statutes causing the courts to 
hold a specific punitive damage provision in the 
former implies punitive damages arc not available 
under the employment provisions. (See til. VIII of the 
Civil Rights Act, 42 U.S.C. § 3612(c), relating to fair 
housing which specifically permits recovery up to 
$1,000 in punitive damages in comparison to the 
absence of any corresponding authorization for 
punitive ·damages in tit. VII; see, e.g., Richerson v. 
Jones. supra. 551 F.2d 918, 927-928.l Accordingly, it 
contends that had the Legislature intended to 
empower the Commission to award punitive 
damages, it would have [] so (provided as] it had[] in 
parallel legislation. Again, [I am] unpersuaded. 

In 1959, when the FEPA was enacted, the 
Legislature also enacted the Hawkins Act (former 
Health & Saf. Code, § 35700 et seq., enacted by 
Stats. 1959, ch. 1681, § 1, p. 4074), prohibiting 
housing discrimination [in publicly assisted housing], 
and the Unruh Civil Rights Act (enacted by Stats. 
1959, ch. 1866, § § 1-4, p. 4424; Civ. Code.§ 51 et 
seq.), prohibiting discrimination in business 
establishments. In 1963, the Hawkins Act was 
replaced by the Rumford Fair Housing Act (former 
Health & Saf. Code, § 35700 et seq., enacted by 
Stats. 1963, ch. 1853, § § 1-2, p. 3823). The 
Hawkins Act originally permitted co1i1plainants to 
sue for the award of damages of not *1419 less than 
$500. (Former Health & Saf. Code, § 35730.) 
However, in 1963 when the Hawkins Act was 
replaced by the Rumfo1:d Act (Stats. 1963, ch. 1853, 
§ 2, p. 3823 et seq.), the Commission was 
empowered to order a violator to pay dmnages (not 
exceeding $500) if the Commission determined 
certain other delineated remedies were not available 
(id., at pp. 3828-3829). In 1975, the maximum 
damage award was increased to $1,000. (Stats. 1975, 

ch. 280, § 1, p. 701.) In 1977, the Commission was 
authorized to order such action by a violator as 
deemed appropriate to serve the law, including, but 
not limited to the sale or rental of the same or similar 
housing, the prov1s10n of nondiscriminatory 
purchase, rental and financing terms, and "[t]he 
payment of actual and punitive damages" not 
exceeding $1,000 (Stats. 1977, ch. 1187, § 10, p. 
3893; ch. 1188, § 13.1, pp. 3905-3906). Essentially, 
this statutory scheme was then carried into the FERA 
when the employment and housing statutory schemes 
were combined. · 

As the foregoing history illustrates, although both 
the housing and employment discrimiriation statutes 
are now contained within a single act, the PEHA, 
they followed different legislative routes of treatment 
resulting in totally separate, original enactments. The 
Legislature has consistently placed limitations on 
remedies available in the housing context while at the 
same time granting the Commission broad discretion 
to fashion appropriate awards in the employment 
context. Consequently, because the limitation on 
recovery within the housing context in section 12987, 
subdivision (2) expressly notes punitive damages 
only to limit the availability of such damages, the 
absence of any express reference to such damages in 
section 12970, subdivision (a) within the employment 
context should not be construed as a lack of 
authority, but rather a lack of statutory limitation on 
such damages. 

Further, [this] construction of the FERA coincides 
with public policy. The public commitment to 
eliminate discrimination as explicitly set forth in 
section 12920 and characterized as a civil right in 
section 12921, is constitutionally guaranteed by 
article l, section 8 of the California Constitution. 
Section 8 provides: "A person may not be 
disqualified from entering or pursuing a business, 
profession, vocation, or employment because of sex, 
race, creed, color, or national or ethnic origin." "The 
right to work and the concomitant opportunity to 
achieve economic security and stability are essential 
to the pursuit of life, liberty and happiness." (Sail'er 
Inn [, Inc.] v. Kirbv (! 971) 5 Cal.3d l, 17 [95 
Cal.Rptr. 329, 485 P.2d 529. 46 A.L.R.3d 351].l 

Dyna-Med next contends the absence of procedural 
safeguards existing within the judicial system 
requires a conclusion punitive damages not be 
available in administrative proceedings. [I] recognize 
there may be differences in general procedure, rules 
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of evidence, discovery, etc. However, the 
Commission is expressly permitted to award punitive 
damages in housing *1420 discrimination cases. 
Moreover, both the Administrative Procedure Act 
(APA)(§ 11500 et seq.) and Code of Civil Procedure 
section I 094.5 provide procedural protections to 
insure due process concerns are satisfied. (] ([See] 
American National Ins. Co. v. Fair Enmlovment & 
Housing Com., supra. 32'Cal.3d 603. 607 [substantial 
evidence review by superior court]; [see also] Stale 
Personnel Bd. v. Fair Emnlov111e111 & Hnu.1·ing Com .. 
suora. 39 Cal.3d 421, ~33. and J.:crri<mn v. Fair 
Emplovmel!I Practice Cn111. ll 9791 9.1 Cal.App.3d 43 . 
.21 (154 Cal.Rptr. 291 0 [independent judgment 
review] [).)In any event, "[Commission] hearings are 
always full evidentiary proceed in gs governed by the 
California rules of evidence and conducted in 
accordance with the California Administrative 
Procedure Act. (§ § 11500 ct seq., 12972.) A record 
is preserved to facilitate judicial review, and the 
[Commission] is required to issue a decision setting 
forth findings of fact and conclusions of law in every 
contested case.(§§ 11517, subd. (b), 11518.) Cross
examination is, of course, permitted. . .. " ( State 
Persoll11e/ Bd. v. Fair Emrlov111e111 & l·lousi11f! Com .. 
supm. 39 Cal.3d 422. 433.) 

Finally, Dyna-Med direly predicts giving the 
Commission authority to award punitive damages 
will open a Pandora's Box concerning the authority of 
administrative agencies generally to award punitive 
damages. However, although many administrative 
agencies are governed by the AP A, it is the FEHA, 
not the APA, which gives the Commission the 
authority to order "such action ... as, in the judgment 
of the commission [,) will effectuate the purposes" of 
the FEHA (§ 12970, subd. (a)). If tbe Legislature 
gives an agency responsibility to protect the public 
and authorizes it to take the appropriate steps 
necessary to carry out the purposes of an act it 
enforces, then such an agency should be alllhorized to 
determine claims for punitive damages. Whether 
other administrative agencies have, or will be given, 
such authorization can only be deten11ined upon a 
review of those agencies own statutory authority, a 
review not necessary to this appeal. *1421 

Cal.,1987. 

Dyna-Med, Inc. v. Fair Employment and Housing 
Com'n 
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TOP ANGA ASSOCIATION FOR A SCENIC 
COMMUNITY, Plaintiff and Appellant, 

v. 
COUNTY OF LOS ANGELES et al., Defendants and 

Respondents; JAMES WARREN BASSLER 
et al., Real Parties in Interest and Respondents 

L.A. No. 30139. 

Supreme Court of California 

May 17, 1974 
SUMMARY 

In administrative mandamus proceedings, the trial 
court refused to disturb a variance granted by a 
county agency permitting a mobile home park on 
about 28 acres of an area zoned for light agriculture 
and single family residences. (Superior Court of Los 
Angeles County, No. C-7268, Robert A. Wenke, 
Judge.) 

The Supreme Court reversed and remanded the 
cause to the trial court with directions to issue a writ 
of mandamus requiring the county board of 
supervisors to vacate the order awarding a variance. 
The trial court was also directed to grant any further, 
appropriate relief. It was expressly held that 
regardless of the terms of a local zoning ordinance, 
the governing administrative agency, in adjudicating 
an application for a variance, must make findings 
such as will enable the parties to determine whether 
and on what basis they should seek review and, in the 
event of review, to apprise the court of the basis of 
the agency's action. Also, it was held that as a 
prerequisite to sustaining a variance, the court must 
determine that substantial evidence supports the 
agency's findings and that they support the agency's 
decision. It was pointed out that Gov. Code. § 

65906, outlining the circumstances under which a 
variance may be properly granted, emphasizes 
disparities between properties, rather than the 
treatment of the subject property's characteristics in 
the abstract. The court noted that the agency's report 
focussed almost exclusively on the qualities of the 
subject property and failed to provide comparative 
information on the surrounding properties, with the 
result that the agency's summary of "factual *507 
data," on which its decision apparently rested, did not 
include facts sufficient to satisfy the Government 
Code provision. 

Page 1 

In Bank. (Opinion by Tobriner, J., expressing the 
unanimous view of the court.) 

HEAD NOTES 

Classified to California Digest of Official Reports 

W Zoning and Planning§ 4--Variances--Findings. 
Regardless of whether the local zoning ordinance 

commands that the variance board set forth findings, 
that body must render findings sufficient both to 
enable the parties to determine whether and on what 
basis they should seek review and, in the event of 
review, to apprise a reviewing court of the basis of 
the board's action. 

(l) Zoning and Planning § 4--Variances-Judicial 
Review. 
Before sustaining a zoning variance, a reviewing 
court must scrutinize the record and determine 
whether substantial evidence supports the 
administrative agency's findings and whether these 
findings support the agency's decision. And in 
making these determinations, the reviewing court 
must resolve reasonable doubts in favor of the 
administrative findings and decision. 

Q) Zoning and Plartning § 4--V ariances--
. Administrative Mandamus. 

Code Civ. Proc., § I 094.5, governing judicial 
review of administrative agencies' adjudicatory 
decisions by mandamus, applies to the review of 
zoning variances awarded liy bodies such as the Los 
Angeles County Regional Planning Commission. 

(1.) Administrative Law § 139--Administrative 
Mandarnus--Court's Duties. 
Code Civ. Proc.,§ 1094.5, relating to administrative 

mandamus, contemplates that, at a minimum, the 
reviewing court must determine both whether 
substantial evidence supports the administrative 
agency's findings and whether the findings support 
the agency's decision. 

m Administrative Law § 143-Administrative 
Mandamus--Record of Administrative Proceeding. 
Implicit in Code Civ. Proc., § 1094.5, relating to 

administrative mandamus,. is a requirement that the 
administrative agency which renders the challenged 
decision set forth findings *508 to bridge the 
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analytic gap between the rn w evidence and the 
ultimate decision or order. 

[See Cal.Jur.2d, Zoning, § 209; Am.Jur., Zoning 
(I st ed § 225).J 

(§J Zoning and Plaru1ing § 4--Findings--Contents. 
Although a zoning variance board's findings need 

not be stated with the formality required in judicial 
proceedings, they must expose the board's mode of 
analysis to an extent sufficient to enable the parties to 
determine whether and on what basis they should 
seek review and, in the event of review, to apprise a 
reviewing court of the basis for the board's action. 
(Not approving the language in Kaaµodahl v. A/can 
Pacific Co. (1963) 222 Cal.Anp.2d 626, 639 ru 
Cal.Rptr. 3541; Ames v. Citv o(Posadena (1959) 167 
Cal.App.2d 510. 516 (334 P.2d 6531, which endorses 
the practice of setting forth findings solely in the 
language of the applicable legislation.) 

(1) Zoning and Plaru1ing § 4--Granting of Variance 
as Quasi-judicial Administrative Function. 
Although the adoption of zoning regulations is a 
legislative function, the granting of variances is a 
quasi-judicial, administrative function. 

Gl.) Zoning and Planning § 6( I )--Contractual Nature 
of Zoning Scheme. 
A zoning scheme is similar in some respects to a 
contract; each party foregoes rights to use its land as 
it wishes in return for the assurance that the use of 
neighboring property will be similarly restricted. The 
rationale is that such mutual restriction can enhance 
total community welfare. 

(2) Zoning and Planning § 4--Variances--Need for 
Compliance With All Legislative Requirements. 
Inasmuch as a zoning variance may be sustained 

only if all applicable legislative requirements have 
been satisfied, the question whether a particular 
variance which bad been granted by a county agency 
conformed to the criteria set forth in an applicable 
county ordinance became immaterial in the Supreme 
Court's administrative mandamus review of the 
variance once that comt had concluded that the 
criteria set forth in Gov. Code. § 65906, for the 
granting of a variance had not been met. 

QQ.) Zoning and Planning§ 4--Yariances--Statutory 
Criteria. 
Gov. Code, § 65906, setting forth criteria for the 
granting of a zoning variance, emphasizes disparities 
between properties, not treatment of the subject 
property's *509 charncteristics in the abstract, and 
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contemplates that, at best, only a small fraction of 
any one zone can qualify for a variance. 

ill) Zoning and Planning § 4--V ariances--
Applicant's Burdens. 
Speculation about land neighboring on land for 

which a zoning variance is sought will not support 
the award. of a variance. The party seeking the 
variance must shoulder the burden of demonstrating 
to the applicable agency that the subject property 
satisfies the requirements for the variance sought. 
Neither the agency nor the reviewing court may 
assume without evidentiary basis that the character of 
neighboring property is different from that of the 
property for which the variance is sought. 

01) Zoning and Planning § 4--Lirnitations on 
Granting of Variances. 
Radical alteration of the nature of an entire zone is a 

proper subject for legislation but not for piecemeal 
adjudication by an administrative agency through the 
granting of variances for large parcels. 

(J]) Zoning and Planning § 4--Prohibition of 
Variance Granting "Special Privilege." 
In the absence of an affirmative showing that a 

particular parcel in a certain zone differed 
substantially and in relevant aspects from other 
parcels therein, a variance granted with respect to that 
parcel amounted. to the kind of "special privilege" 
explicitly prohibited by Gov. Code, § 65906, 
establishing criteria for granting variances. 
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TOBRINER, J. 

We examine, in this case, aspects of the functions 
served by administrative agencies in the granting· of 
zoning variances and of courts in reviewing these 
proceedings by means of administrative mandamus. 
We *510 conclude that variance boards like the ones 
involved in the present case must render findings to 
support their ultimate rulings. We also conclude that 
when called upon to scrutinize a grant of a variance, a 
reviewing court must determine whether substantial 
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evidence supports the findings of the administrative 
board and whether the findings support the board's 
action. [FNJ] We determine in the present case that 
the last of these requisites has not been fulfilled. 

FNI We rece11tly held in S1rumsk1• v. San 
Diego Co1111tv £1110/ovees Rerirement 
Association ( 1974) 11 Cal.3d 28 [ill 
Cal.Rptr. 805. 520 P.2d 29]. that if the order 
or decision of a local administrative agency 
substantially affects a "fundamental vested 
right," a court to which a petition for a writ 
of mandamus has been addressed upon the 
ground that the cv.idence does not support 
the findings must exercise its independent 
judgment in reviewing the evidence and 
must fmd abuse of discretion if the weight of 
the evidence fails to support the findings. 
Petitioner does not suggest, nor do we fmd, 
that the present case touches upon any 
fundamental vested right. (See generally 
Bixbv v. Piernn ( 1971 l 4 Cal.3d 130, 144-
ill [93 Cal.Rptr. 234. 481 P.2d 2421; 
Temescal Worcr Co. '" Dent. P11h/ic Works 
(1955) 44 Cal.2d 90. 103 [280 P.2d ll.l 

The parties in this action dispute the future of 
approximately 28 acres in Topanga Canyon located 
in tbe Santa Barbara Mountains region of Los 
Angeles County. A county ordinance zones the 
property for light agriculture and single family 
residences; [FN2] it also prescribes a one-acre 
minimum lot size. Upon recommendation of its 
zoning board and despite the opposition of appellant
petitioner - an incorporated nonprofit organization 
composed of taxpayers and owners of real property in 
the canyon - the Los Angeles County Regional 
Planning Commission granted to the Topanga 
Canyon Investment Company a variance to establish 
a 93-space mobile home park on this acreage. [FN3] 
Petitioner appealed without success to the county 
board of supervisors, tl1ereby exhausting its 
administrative remedies. Petitioner then sought relief 
by means of administrative mandamus, again 
unsuccessfully, in Los Angeles County Superior 
Court and 'the Court of Appeal for the Second 
District. 

FN2 Los Angeles County Zoning Ordinance 
No. 7276. 

FN3 Originally the real party in interest, the 
Topanga Canyon Investment Company bas 
been replaced by a group of successoral real 
parties in interest. We focus our analysis on 
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the building plans of the original real party 
in interest since it was upon the basis of 
these plans that the zoning authorities 
granted the variance challenged by 
petitioner. 

In reviewing the denial'ofmandamus below, we first 
consider the proper role of agency and reviewing 
court with respect to the grant of variances. We then 
apply the proper standard of review to the facts of the 
case in order to determine whether we should sustain 
the action of tbe Los Angeles County Regional 
Planning Commission. *511 

I. An administrative grant of a variance must be 
accompanied by administrative 

findings. A court reviewing that grant must determine 
whether substantial 

evidence supports the findings and whether the 
findings support the conclusion 

that all applicable legislative requirements for a 
variance have been 

satisfied. 
A comprehensive zoning plan could affect owners of 
some parcels unfairly if no means were provided to 
permit flexibility. Accordingly, in an effort to achieve 
substantial parity and perhaps also in.order to insulate 
zoning schemes from constitutional attack, [FN4] our 
Legislature laid a foundation for the granting of 
variances. Enacted in 1965, section 65906 of the 
Government Code establishes criteria for these · 
grants; it provides: "Variances from the terms of the 
zoning ordinance shall be granted only when, 
because of special circumstances applicable to the 
property, including size, shape, topography, location 
or surroundings, the strict application of the zoning 
ordinance deprives such property of privileges 
enjoyed by other property in the vicinity and under 
identical zoning classification [ii ] Any variance 
granted shall be subject to such conditions as will 
assure that the adjustment thereby authorized shall 
not constitute a grant of special privileges 
inconsistent with the limitations upon other 
properties in the vicinity and zone in which such 
property is situated." [FN5] 

FN4 1 Appendix to Journal of the Senate 
( 1970 Reg. Sess.) Final Report of the Joint 
Committee on Open Space Land (1970) 
pages 94-95; Bowden, Article XVIII -
Opening the Door to Open Space Control 
(1970) I Pacific L.J. 461, 506. See Metcal( 
v. Couno, o( Los Angeles (1944) 24 Cal.2d 
267. 270-271 [148 P.2d 645); Gaylord, 
Zoning: Variances, Exceptions and 
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Conditional Use Permits i11 California 
(1958) 5 U.C.L.A. L.Rev. J 79; Comment, 
The General Welfare, Welfare Economics, 
and Zoning Varia11ces (1965) 38 
So.Cal.L.Rev. 548, 573. See generally Note, 
Administralivc Dfrcretion i11 Zo11inr: (1969) 
82 Harv.L.Rcv. 668, 67 L The primary 
constitutional concern is that as applied to a 
particular land parcel, a zoning regulation 
might constitute a compensable "taking" of 
property. 

FN5 A third paragraph added to section 
65906 declares: "A variance shall not be 
granted for a parcel of property which 
authorizes a use or activity which is not 
otherwise expressly authorized by the zone 
regulation governing the parcel of property." 
This paragrnph serves to preclude "use" 
variances, but apparently does nol prohibit 
so-called "bulk" vnrim1ccs, those which 
prescribe setbacks, building heights, and the 
like. The paragraph became effective on 
November 23, 1970, 19 days ufter the Los 
Angeles County Regional Planning 
Commission granted the variance here at 
issue. Petitioner does not contend that the 
paragraph is applicable to the present case. 

Applicable to all zoning jurisdictions except 
chartered cities (Gov. Code.§ 65803), scclion 65906 
may be supplemented by harmonious local 
legislation. [FN6] We note that Los Angeles County 
has enacted an ordinance which, *512 if harmonious 
with section 65906, would govern the Topanga 
Canyon property here under consideration. Los 
Angeles County's Zoning Ordinance No. 1494, 
section 522, provides: [FN7] "An exception 
[variance] may ... be granted where there are practical 
difficulties or unnecessary hardships in the way of 
carrying out the strict letter of the ordinance, and in 
the granting of such exception the spirit of the 
ordinance will be observed, public safety secured, 
and substantial justice done." 

FN6 Government Code section 65800 
declares that the code chapter of whicb 
section 6590<i is a part is intended to provide 
minimum limitations within which counties 
and cities cun exercise maximum control 
over local zoning i11atters. Article >.'1, 
section 11 .of the California Constitution 
declares that "[a]ny county, city, town, or 
township may make and enforce within its 
limits all such local, police, sanitary and 
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other regulations as are not in conflict with 
general laws." 

FN7 This section recently was repealed but 
was 'in force when the zoning agencies 
rendered their decisions in the present case. 
For purposes of more succinct presentation, 
we refer in text to the section in the present 
tense. 

Both state and local laws thus were designed to 
establish requirements which had to be satisfied 
before the Topanga Canyon Investment Company 
should have been granted its variance. Although the 
cases have held that substantial evidence must 
support the award of a variance in order to insure that 
such legislative requirements have been satisfied 
[FN8] (see, e.g., Siller v. Board o(S11pen1isors (! 962) 
58 Cal.2d 479, 482 [25 CaLRotr. 73, 375 P.2d 411; 
Bradbeer v. England (1951) 104 Cal.Aoo.2d 704, 
707 [232 P .2d 308)), they have failed to clarify 
whether the administrative agency must always set 
forth findings and have not illuminated the proper 
relationship between the evidence, fmdings, and 
ultimate agency action. [FN9] 

FN8 The rule stated finds its source in 
authorities holding that all adjudicatory 
determinations of local agencies are entitled 
to no more than substantial evidence review. 
As indicated above (fu. 1, ante) those 
authorities no longer state the law with 
respect to adjudicatory determinations of 
such agencies which affect fundamental 
vested rights. Since no such right is involved 
in this case, however, the substantial 
evidence standard remains applicable. We 
note by way of caution, however, that 
merely because a case is said to involve a 
"variance" does not necessarily dictate a 
conclusion that no fundanlental vested right 
is involved. The term "variance" is 
sometimes used, for example, to refer to 
permits for nonconforming uses which 
predate a zoning scheme. (See Hagman, 
Larson, & Martin, Cal. Zoning Practice 
(Cont. Ed. Bar) pp. 383-384.) 

FN9 For descriptions of the history of 
judicial action in this state with respect to 
zoning variance grants, see Bowden, Article 
XVIII - Opening the Door to Open Space 
Control (1970) I Pacific L.J. 461, 507-509; 
I Appendix to Journal of the Senate (1970 
Reg.· Sess.) Final Report of the Joint 
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Committee on Open Space · Land (1970) 
pages 95,98; Hagman, Larson;& Martin, 
Cal. Zoning Practice, supra, pages 287-291. 

One of the first decisions to :~emphasize the 
importance of judicial scmtiny of the record in order 
to determine whether substantial· evidence supported 
administrative findings that the property in question 
met the •legislative variance requirements was that 
penned by Justice Molinari in *513 Cow Hollow 
Improvement Club v. Board of Permit Appeals (1966) 
245 CaLApp.2d 160 [53 Cul.Rptr. 61 OJ. Less than 
one year later, we followed the approach .of that caBe 
in Broadway. Laguna etc. Assn . . v. Board o(Pennit 
Appeals (1967166 Cal.2d 767 [59 .Cal.Rptr. 146. 427 
P.2d 8101. and ordered that awning board's grant of 
a variance be set.aside because the party seeking the 
variance had· failed to adduce sufficient· evidence to 
support administrative findings that the evidence 
satisfied the requisites for a variance set forth in the 
same San Francisco ordinance. 

Understandably, however; the impact of these 
opinions remained uncertain. The San Francisco 
ordinance applicable in Cow Hollow and ·Broadway 
explicitly required the zoning board to specify its· 
subsidiary findings and ultimate conclusions; this 
circumstance raised the question whether a court 
should require findings and examine their sufficiency 
in a case in which the applicable local legislation did 
not explicitly command the administrative body to: set 
forth · firidings. Indeed language in Broadway 
intimated 'that such a case was distinguishable. : ( 
Broadway, Laguna etc. Assn. v. Boord of Permit 
Appeals, supra, at pp. 772-773. See also Stoddard v. 
Edelman (197014 Ca1.App.3d 544. 549 (84 CaLRptr. 
4431. Cf. Friends o( Mammoth v. Board o( 
Supe111isors (1972) 8:Cal.3d 247, 270 (104 Cal.Rotr. 
761. 502 P ;2d 1049]:) Further, neither- Cow Hollow 
nor Broadway confronted Government ·code ·section 
65906, since both cases concerned a chartered city. 
[FNlO] There. thus also remained uncertainty with 
respect to cases involving zoning jurisdictions other 
than chartered cities. 

FNlO Seepage 511, ante. 

Nevertheless, in . ·an opmwn subsequent to 
Broadway; Hamilton .v.1Joard o(S1men·i.i'Ol's (1969) 
269 Cal.App.2d 64 (75 Cal.Rptr. 106], a Court of 
Appeal set aside the grant of a variance by a planning 
commission under circumstances different from those 
in Broadway and Cow Hollow. The zoning 
jurisdiction involved in tbat controversy was a 
county, not a chartered city, and the court's opinion 
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did not suggest that any applicable ordinance 
required administrative findings. Deeming 
Government Code section 65906 "concededly 
controlling," ( Hamilton v. Board of Supervisors, 
supra, . at. p. 67), the court undertook the task of 
squaring the findings announced by .the commission 
with the commission's grant of the variance and 
concluded that the findings were insufficient to 
sustain the variance. 

(l) Consistent with the reasoning underlying these 
cases, we hold that *514 regardless of whether the 
local.ordinance commands that the variance board set 
forth fmdings, [FN 11] that body must render findings 
sufficient both to enable the parties to determine 
whether and on what basis they should seek review 
and, in the event of review, to apprise a reviewing 
court of the basis for the board's action. (£) We hold 
further that a reviewing court, before sustaining the 
grant of a variance, must scrutinize the record and 
determine whether substantial evidence supports the 
administrative agency's findings and -whether these 
findings support the agency's decision. In· making 
these determinations, the reviewing · court must 
resolve reasonable doubts in ·favor of the 
administrative fmdings and decision. 

FNl I We note the apparent applicability of 
section 639 of the Los Angeles County 
Zoning Ordinance which.was in effect at the 
time respondent granted the variance. That 
section provided: "After a hearing by a 
zoning board the said zoning board shall 
report to the commission its :findings and 
recommend the action which it concludes 
the commission should take." As explained 
in text, however, we rest our ruling upon 
Code.ofCivil Procedure section 1094.5. 

Our analysis begins with consideration of• Code of 
Civil Procedure section 1094.5, the state's 
administrative mandamus provision which,,structures 
the procedure for judicial review of· adjudicatory 
decisions rendered by lidministrati ve agencies. CJ.) 
Without doubt; this provision applies to the review of 
variances awarded by bodies such as the Los Angeles 
County. zoning agencies that particiJ)ated in the 
present case. [FN12] (i) Section 1094:5 clearly 
contemplates that at minimum, the reviewing court 
must determine · both whether substantial evidence 
supports the administrative "515 ·agency's findings· 
and whether the fmdings support .the ;agency's 
decision. Subdivision (b) of section 1094.5 prescribes 
that when petitioned for a writ of mandamus, a 
court's inquiry should extend, among other issues, to 
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whether "there was any prejudicial abuse of 
discretion." Subdivision (b) then defines "abuse of 
discretion" to include instances in which tbe 
administrative order or decision "is not supported by 
the findings, or the findings are not supported by the 
evidence." (Italics added.) Subdivision (c) declares 
that "in all ... cases" (italics added) other than tbose 
in which the reviewing court is authorized by law to 
judge the evidence independently, [FN13] "abuse of 
discretion is established if the court determines that 
the findings are not supported by substantia I evidence 
in the light of the whole record." (See Zakessian v. 
Citv o(Sausalito (1972) 28 Cal.App.3d 794. 798 [ 105 
Cal.Rptr. I 051.l 

FN12 Allen v. Numboldr Co1111tv Board o( 
Supeniisors (19631 220 Cal.App.2d 877. 882 
(34 Cal.Rptr. 232]. Sec also Siller v. Bom·d 
gJ Supen•isors (l 962) 58 Cal.2d 479, 481 
(25 Cal.Rptr. 73. 3 7 5 P .2tl 411. The 
California Judicial Council's report reflects a 
clear desire that section 1094.5 apply to all 
agencies, regardless of whether they are 
subject to the Administrative Procedure Act 
and regardless of their state or local 
character. (Sec Judicial Council of Cal., 10th 
Biennial Rep. (1944) pp. 26, 45. See also 
Temescal Water Co. '" Dept. P11h/ic Works 
(19551 44 Cal.2d 90. HJ! [280 P.2d 11: 
Deering, Cal. Administrative Mandamus 
(1966) p. 7.) "Jn the absence of compelling 
language in [a] statute to the contrary, it will 
be assumed that the Legislature adopted tbe 
proposed legislation with the intent and 
meaning expressed by the council in its 
report." (Hohrei1er \'. Garrison (1947) 81 
Cal.App.2d 384. 397 [l 84 P.2d 3231.l 
Section I 094 .5 makes administrative 
mandamus available for review of "any final 
administrative order or decision made as tbe 
result of a proceeding in which by law a 
hearing is required to be given, evidence is 
required to be taken and discretion in the 
determination of facts is vested in the 
inferior tribunal, corporation, board or 
officer." (Italics added.) Government Code 
section 65901 satisfies these reqLtisites witb 
respect to variances granted by jurisdictions 
other than chanered cities such as Los 
Angeles County's zoning agencies. Section 
65901 provides, in part_: "The board of 
zoning adjustment or zoning administrator 
shall hear and decide applications for 
conditional uses or other permits when tbe 
zoning ordinance provides therefor and 
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establishes criteria for determining such 
matters, and applications for variances from 
tbe terms of tbe zoning ordinance." 

FN13 See footnote 1, supra. 

W We further conclude that implicit in section 
1094.5 is a requirement tbat tbe agency which 
renders the challenged decision must set forth 
findings to bridge the analytic gap between the raw 
evidence and ultimate decision or ·order. If the 
Legislature had desired otherwise, it could have 
declared as a possible basis for issuing mandamus the 
absence of substantial evidence to support tbe 
administrative age'ncy's action. By focusing, instead, 
upon tbe relationships between evidence and findings 
and between findings and ultimate action, tbe 
Legislature sought to direct the reviewing court's 
attention to tbe analytic route the administrative 
agency traveled from evidence to action. In so doing, 
we believe that tbe Legislature must have 
contemplated that tbe agency would reveal this route. 
Reference, in section 1094.5, to tbe reviewing court's 
duty to compare the evidence and ultimate decision 
to "the findings" (italics added) we believe leaves no 
room for the conclusion that the Legislature would 
bave been content to have a reviewing court 
speculate as to the administrative agency's basis for 
decision. 

Our ruling in this regard finds support in persuasive 
policy considerations. (See generally 2 Davis, 
Administrative Law Treatise (1958) § 16.05, pp. 
444- 449; Forkosch, A Treatise on Administrative 
Law (1956) § 253, pp. 458-464.) According to 
Professor Kenneth Culp Davis, tbe requirement that 
administrative agencies set forth findings to support 
their adjudicatory decisions stems primarily from 
judge-made law (see, e.g., Ziek!• v. Town Plan and 
Zon. Com'n o(Tow11 o(B/oomfield (1963) 151 Conn. 
265 !196 A.2d 7581; Stoll v. Gulf Oil Corp. 0958)79 
Ohio L.Abs. 145 [155 N.E.2d 83]), and is 
"remarkably uniform in both federal and state *516 
courts." AJ; stated by the United States Supreme 
Court, the "accepted ideal ... is that 'tbe orderly 
functioning of tbe process of review requires that tbe 
grounds upon which the administrative agency acted 
be clearly disclosed and adequately sustained.' 
(S.E.C v. Chenery Com. 0943) 318 U.S. 80. 94.l" (2 
Davis, supra, § 16.0 I, pp. 435-436. See also 
Saginaw Broadcasting Co. ~" Federal C. Com'n 
(1938) 96 F.2d 554. 559 [68 App.D.C. 282].) 

Among other functions, a findings requirement 
serves to conduce the administrative body to draw 
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legally relevant sub-conclusions supportive of its 
ultimate decision; the intended effect is to facilitate 
orderly analysis and minimize the likelihood that the 
agency will randomly leap from evidence to 
conclusions. (See 2 Cooper, State Administrative 
Law (1965) pp. 467-468; Feller, Prospectus for the 
Further Study of Federal Administrative Law (1938) 
47 Yale L.J. 647, 666. Cf. Comment, Judicial 
Control Over Zoning Boards of Appeal: Suggestions 
for Reform (1965) 12 U.C.L.A. L.Rev. 937, 952.) 
[FNl4] In addition, findings enable the reviewing 
court to trace and examine the agency's mode of 
analysis. (See Califilrnia Mowr Trans11ort Co. v. 
Public Utilities Com. ( 1 %3) 59 Cal.2d 170. 274 [28 
Cal.Rptr. 868. 379 P.2d 324]; S111ar.1· v. Co1111ci/ o( 
Citv o( Vallejo (19491 33 Cal.2d 867. 871 [206 P.2d 
3551.l 

FN14 Although at first blush, judicial 
enforcement of a findings requirement 
would appear to constrict the role of 
administrative agencies, in reality, the effect 
could be to the contrary. Because, notes 
Judge Bazelo11, it provides a framework for 
principled decision-making, a findings 
requirement serves to "diminish the 
importance of judicial review by enhancing 
the integrity of the administrative process;" 
(Environme111al De({:nse F'11nd. Inc. v. 
Ruckelsham rD.C.Cir 1971) 439 F.2d 584, 
598.) By exposing the administrative 
agency's mode of analysis, findings help to 
constrict and define the scope of the judicial 
function. "We mus! know what [an 
administrative) decision means," observed 
Mr. Justice Cardozo, "before the duty 
becomes ours to say whether it is right or 
wrong." (U11i1ed Sra1es '" Chicago. 
Milwaukee SI. Paul & Pacific Railroad Co. 
(1935) 294 U.S. 499, 511 179 L.Ecl. 1023, 
1032. 55 S.Ct ~62].) 

Absent such roadsigns, a reviewing court would be 
forced into unguided and resource-consuming 
explorations; it would ha vc lo grope through the 
record to determine whether some combinntion of 
credible evidentiary items which supported some line 
of factual and legal conclusions supported the 
ultimate order or decision of the agency. (FNJ5] 
(§.)(See fn. 16.) Moreover, *517 properly constituted 
findings [FN16] enable the parties to the agency 
proceeding to determine whether and on what basis 
they should seek ·review. (See Jn re S1urm (1974) 
ante, pp. 258, 267 [113 C:al.Rptr. 361, 521 P.2d 97]; 
Swars v. Council o( Cini o(Talleio. s1mra. at p. 871.) 
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They also serve a public relations function by helping 
to persuade the parties that administrative decision
making is careful, reasoned, and equitable. 

FN15 "Given express findings, the court can 
determine whether the findings are 
supported by substantial evidence, and 
whether the findings warrant the decision of 
the board. If no findings are made, and if the 
court elects not to remand, its clumsy 
alternative is to read the record, speculate 
upon the portions which probably were 
believed by the board, guess at the 
conclusions drawn from credited portions, 
construct a basis for decision, and try to 
determine whether a decision thus arrived at 
should be sustained. In the process, the court 
is required to do much that is assigned to the 
board .... " (3 Anderson, American Law of 
Zoning (1968) § 16.41, p. 242.) 

FN 16 Although a variance board's findings 
"need not be stated with the formality 
required in judicial proceedings" (Swars v. 
Council o( Citv o( Vallejo, supra, at p. 872), 
they nevertheless must expose the board's 
mode of analysis to an extent sufficient to 
serve the purposes stated herein. We do not 
approve of the language in Kappadahl 1•. 

A/can Pacific Co. (1963) 222 Cal.App.2d 
626. 639 [35 Cal.Rptr. 3541. and Ames v. 
Citv o( Pasadena (1959) 167 Cal.App.2d 
510, 516 [334 P.2d 6531. which endorses the 
practice of setting forth findings solely in 
the language of the applicable legislation. 

By setting forth a reasonable requirement for 
findings and clarifying the standard of judicial 
review, we believe we promote the achievement of 
the intended scheme of land use control. Vigorous 
and meaningful judicial review facilitates, among 
other factors, the intended division of decision
making labor. (1) Whereas the adoption of zoning 
regulations is a legislative function (Gov. Code, § 
65850), the granting of variances is a quasi-judicial, 
administrative one. (See Johnston v. · Board o( 
Supervisors (1947) 31Cal.2d66. 74 (187 P.2d 6861; 
Kappadahl v. A/can Pacific Co. () 963) 222 
Cal.App.2d 626. 634 [35 Cal.Rptr. 354].) If the 
judiciary were to review grants of variances 
superficially, administrative boards could subvert this 
intended decision-making structure. (See I Appendix 
to Sen. J. (1970 Reg. Sess.) Final Rep. of the Joint 
Committee on Open Space Land (1970) pp. 102-
103.) They could "[amend] ... the wning code in the 
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guise of a·variance" ( Cow }Joi/ow Imnr01Jemenl Club 
v. Board of Permit Appeals, supra. at. p. 181), and 
render meaningless, applicable state and local 
legislation prescribing variance requirements. 

Moreover, courts must meaningfully review grants 
of variances in order to protect the interests of those 
who hold• rights in property nearby the parcel for 
which a variance is .sought. UD A zoning scheme, 
after. all, is similar in some respects to a contract; 
each.party foregoes-rights to use its Jand·mi'it wishes 
in return for the assurance that the use of neighboring 
property will be similarly restricted, the rationale 
being that such mutual restriction ·can enhance total 
commwiity welfare. (See, e.g., 1 Appendix to Sen. J. 
(1970 Reg. Sess') Final Rep. of the Joint Committee 
on Open Space Land (I 970) p. 91; Bowden, Article 
XXVIll - Opening the Door to Open Space Control 
(1970) 1 Pacific L.J. 461, 50 I.) If tlie interest of *518 
these parties in preventing unjustified variance 
awards for neighboring land is not sufficiently 
protected, the consequence will be subversion of the 
critical reciprocity upon which zoning regulation 
rests ... 

Abdication by the judiciary of its responsibility to 
examine variance board decision-making when called 
upon ·to do so could very well lead to such 
subversion. [FNI 7] Significantly, many zoning 
boards employ adjudicatory procedures that may be 
characterized as casual.· (See Commeni, ·Judicial 
Contro.l over Zoning Boards of Appeal: Suggestions 
for·Reform (1965) 12 U.CL.A. L.Rev. 937, 950. Cf. 
Bradbeer v . .England (1951) 104 Cal.:App.2d 704, 
710 [232 P:2d .308ll ·The availability of careful 
judicial review may help conduce these boards to 
insure that all parties',have an opportunity fully to 
present their evidence and arguments. Further, 
although we emphasize that we have no reason to 
believe that such a circumstance exists in the case at 
bar, the membership of some· zoning boards may be 
inadequately insulated .from ·the interests whose 
advocates most frequently seek variances. (See e.g.;·'1 
Appendix to Sen. J) (1970 Reg. Sess.) Final Rep. of 
the Joint Committee on Open Space Land (1970) p. 
JOO.) Vigorous ,judicial review thus can serve ·to· 
mitigate the effects of insufficiently independent 
decision-making. 

FNl 7 See generally Comment, Zoning: 
Variance Administration in A lamed a County 
(1962) SO Cal.LRev. 101, 107 and footnote 
'12. See also Note, Admini.1·/ralh•e Discretion 

··in Zoning (19691 82 Harv.L.Rev. 668. 672 
·and sources cited therein. 
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2. The planning commission's summary of ''factual 
data" - its apparent 

"findings" - does not include facts sufficient to 
satisfy the variance 

requirements of Government Code section 65906. 
As we have mentioned, at least two sets of 
legislative criteria appear applicable to the variance 
awarded: Government Code section 65906 and Los 
Angeles County Zoning Ordinance No. 1494, section 
522. (2) The vanance can be sustained only if all 
applicable iegislative requirements have been 
satisfied. Since we conclude that the requirements of 
section 65906 have not been met, the question 
whether the variance conforms with the criteria set 
forth in Los Angeles County Zoning Ordinance No. 
1494, section 522 becomes immaterial. [FNI8] *519 

FN18 We focus on the · statewide 
requirements because they are of more 
general aj>plication. If we were to decide 
that·the criteria ·of section 65906 had been 
satisfied, we would ·then be called upon to 
determine whether the requirements set forth 
in the county ordinance are consistent with 
those in section 65906 and, if so, whether 
these local criteria also had been satisfied. 
The local criteria· need be squared with the 
state criteria . since the section 65906 
requirements prevail over any inconsistent . 
requirements in the ·county ordiilance. The 
stated ·purpose of title 7, chapter 4, of the 
Government Code, which includes section 
65906, is to provide limitations - albeit 
minimal ones • on the adoption and 
administration of, zoning· laws, ordinances, 
and regulations by counties and 
nonchartered cities. (See fn. 6, ante,) Section 
65802 of the code declares that "[n]o 
provisions ·of [the Government Code], other 
than the provisions of [chapter 4], and no 
provisions of any other code or statute shall 
restrict or limit ·the procedures provided in 
[chapter 4] by which the legislative body of 
any county or city · enacts; : amends, 
administers, . or ·provides for the 
administration of any zoning law, ordinance, 
rule or regulation." The clear implication is 
that chapter 4 does restrict or limit these 
procedures. (See also Cal. Const .. art. XL § 

ll.) 
ff local ·ordinances were allowed 'to· set a 
lesser standard for the grant of variances 
thai:i. those provided in section 65906, a 
county or city could escape the prohibition 
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against granting use variances· added to 
section 65906 in, 1970 (see fn. 5, ante) 
merely by enacting an ordinance which 
would pemlit the ... grant of use variances. 
Clearly the Legislature did not intend that 
cities and counties to which the provi.Sions 
of chapter 4 apply should have such 
unfettered discretion. 

We.summarize the principal .factual data contained 
in the Los Angeles County Regional Planning 
Commission's report, which .datn the commission 
apparently relied ·On to award the variance. [FN19] 
The acreage upon which the original real party in 
interest [FN20} sought to establish a mobile home 
park consists of-28 acres; it ·is a hilly and in places 
steep parcel .of land. At the time the variance was 
granted, the property contained one single-family 
residence. Except for a contiglmus area immediately 
to the southeast which included an old and flood
damaged subdivision and a few commercial 
structures, .the surrounding .prope11ies were devoted 
exclusively. to scattered single-family residences. 

.FN19 .We confine our analysis to the 
relationship between the commission's fact 
summary and its .. ultimate decision; we do 
not consider the . testimonial evidence 
.directly. To sustain the grant of the variance 
.. of course would require that we conclude 
that substantial evidence supports the 
findings and that the findings support the 
.variance award. Since we decide below, 
however, that the commission's fact 
summary does not include sufficient data to 
satisfy·the. section 65906 requirements, we 
need not take the further step of comparing 
the transcript to the fact summary. Our basis 
for so proceeding ··lies in Code of Civil 
Procedure. section J 094.5, which defines 
"abuse of discretion," one of several 
possible grounds for issuance of a writ of 
mandamus, to include instances in which 
"the order or decision [of the adnlinistrative 
agency] is not supported by the findings, or 
the findings are not supported by the 
evidence." (Italics added.) 

FN20 See footnote 3, ante., 

The proposed mobile home park would leave 30 
percent of the acreage in its natural state. An 
additional 25 percent would be landscaped and 
terraced to blend in with the natural surroundings. 
Save in places wbere a wall would be incompatible 
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with the terrain, the plan contemplated enclosure of 
the park with a wall; it further called for rechanneling 
a portion of Topanga Canyon Creek and anticipated 
that the developers would be required to dedicate ·an 
80-foot-wide strip of the property for a proposed 
realignment ofTopanga Creek Boulevard. *520 

The development apparently would partially satisfy a 
growing demand for new, low cost housing in the 
area. Additionally, the project might serve. to attract 
further investment to the region and could provide· a 
much needed fire break. Several data indicate that 
construction on the property of . single-family 
residences in conformance with the zoning 
classification would generate significantly smaller 
profits than would development of the, mobile home 
park. Single-family structures apparently would 
necessitate costly grading, and the proposed ,highway 
realignment would require a fill 78 feet high, thereby 
rendering the property unattractive for· conventional 
residential development. Moreover, the acreage is 
said not to be considered attractive to ·parties 
interested in single-family residences due, in the 
words of the report's summary of the testimony, to 
"the nature of the inhabitants" in the vicinity and also 
because oflocal flood problems. 

These data, we conclude, do not constitute · a 
sufficient showing to . satisfy the section 65906 
variance requirements. That section permits variances 
"only when, because of specitil circ1,llDStances 
applicable to the property; ; .. the strict application of 
the zoning ordinance deprives such .. property of 
privileges enjoyed by other property in :the vicinity 
and under ·identical zoning classification.'.' . (Italics 
added.) (1Q) This language emphasizes disparities 
between properties, not treatment of the· subject· 
property's characteristics in the abstract.: (See Minney 
v. Citv o(Azusa (1958) 164 Cal.App.2d 12, 31 (330 
P.2d 255]: cf. Jn reMichener's AeoeaU1955) 382.Pa, 
401 [i 15 A.2d 367. 3711: Beim v. Morris (1954! .14 
N.J. 529 (103 A.2d 361. 364); Note, Administrative 
Discretion in Zoning (19691 82 Harv. L:Rev .. 668. 
67·1-672.) It also contemplates that at best, only ·a 
small fraction of any one zone can qualify for a 
variance. (See generally 3 Anderson, American Law 
of Zoning (1968) § 14.69, pp. 62-65.) 

The data contained in the planning commission's 
report focus almost exclusively on the qualities of the 
property for which the variance was sought. In the 
absence of comparative information · about 
stirrounding properties, these data lack legal 
significance. Thus knowledge that the property has 
rugged features tells us nothing .about whether the 

Copr. © Bancroft-Whitney.and West Group 1998 

579 



11 Cal.3d 506 
11 Cal.3d 506, 522 P.2d 12, 113 Cal.Rptr. 836 
(Cite as: 11 Cal.3d 506) 

original real party in interest faced · difficulties 
different from those confronted on neighboring land. 
[FN21J Its assurances that it would landscape and 
terrace parts of the property and leave others in their 
natural· state are all well and good, but they bear not 
at all ori the critical issue whether a variance *521 
was necessary to bring the original real party in 
interest .. into substantial parity with other parties 
holding .property interests in the zone, (See Hamil/on 
1'. Board o(Supen1isors. supra. at p. 66.) 

FN21 Indeed; the General Plan for Topanga 
Canyon suggests that the subject property is 
not uniquely surfaced; it states that the entire 
area · is characterized by "mountainous 
terrain, ·steep slopes and ·deep canyons 
interspersed with limited areas of relatively 
flat or rolling land." 

The' claim that the development would probably 
serve ·various community needs may be highly 
desirable, but ·it too does not bear on the issue at 
hand. Likewise, without more, the data suggesting 
that development of the' property in conformance 
with the general zoning classification could require 
substantial expenditures are not relevant to the issue 
whether the variance was properly granted. Even 
assuming for the sake of argument that if confined to 
the subject parcel and no more than a few others in 
the zone, such a burden could support a variance 
under section 65906, · for all we know from the 
record, conforming development of other property in 
the area would entail a similar b~rden. Were that the 
case, a. frontal attack ·On the present ordinance or a 
legislative proceeding:.10 determine whether the area 

. should be rezoned might be proper, but a variance 
would not. •(l Appendix to Sen. J. (1970 Reg. Sess.) 
Final Rep;· of the Joint Committee on Open Space 
Land (1970) p. 95; Bowden, Article )O/Jff - Opening 
the:Door to Open Space Contrat(·J 910) I Pacific L.J. 
461,506.) ' 

Although' they dispute that section 65906 requires a 
showing that the characteristics of the subject 
property are exceptional, the current real parties in 
interest would nevertheless have us speculate that the 
property is unlike neighboring parcels. They point 
out that the plot has rugged terrain and three stream 
beds [FN22] and that the Topanga Creek Boulevard 
realignment would bisect the property. (ill 
Speculation about neighboring land, however, will 
not support the a ward of a variance. The party 
seeking the variance must shoulder the burden of 
demonstrating before the zoning agency that the 
subject property· satisfies the requirements therefor. 
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(Tustin Heights Association v, Board of.Supervisors 
<l959l 170 Cal.APP.2d 619, 627 [339 P.2d 914],) 
Thus neither an administrative agency nor a 
reviewing court may assume without · e\iidentiary 
basis that the ·character of neighboring property is 
different from that of the land for which the variance 
is sought. [FN23] *522 

FN22 Interestingly, since the witnesses who 
testified in favor of the variance never 
mentioned the stream beds, the original, real 
party in interest apparently did not· regard 
the beds as disadvantageous. Rather, ·a 
witness who opposed the variance 
oftbandedly mentioned the beds· as 
illustrative of the scenic beauty of the area. 
The trial court seized upon this testimony 
and used it in justifying the variance a ward. 

FN23 In fact, other parcels in the zone may 
well have the features that the successoral 
real parties in interest speculate are confined 
to the subject property. Rugged terrain 
apparently is ubiquitous in the area (see fn. 
21, ante), and because the streambeds and 
highway must enter and exit the subject 
property somewhere, they may all traverse 
one or more neighboring parcels. Further, 
for all we know from the commission's 
findings, · stream beds may traverse most 
parcels in the canyon. 

(U) Moreover, the grant of a variance for 
nonconforming development of a 28-acre parcel in 
the instant case is suspect. Although we do not 
categorically preclude a tract of ·that size from 
eligibility for a variance, we note that in the absence 
of unusual circumstances, so large a parcel may not 
be sufficiently unrepresentative of the realty in a zone 
to merit special treatment. By granting variances for 
tracts of this size, a variance board begins radically to 
alter the nature of the entire zone. Such change is a 
proper subject for legislation, not piecemeal 
administrative .. adjudication. (See Sinclair Pipe Line 
Co. v. Village of Richton Park Cl 960) 19 clll.2d 3 70 
[167 N:E.2d 406); APPea/ o(the,Catholic Cemeteries 
Association (1954) 379 Pa. 516 [109 A.2d 5371; Civil 
City oflndianapolis v. Ostrom R. & Construction Co. 
(1931) 95 Ind.App. 376 f176 N.E. 2461.) (Jl) Since 
there has been no affirmative showing that the 
subject property differs substantiaJly and in· relevant 
aspects from other parcels in the zone, we conclude 
that the variance granted amounts ·to the kind of 
"special privilege" explicitly prohibited by 
Government Code section 65906. 
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We submit, in summary, that this case illumines two 
important legal principles. First, by requiring that 
administrative findings must support a variance, we 
emphasize the need for orderly legal process and the 
desirability of forcing administrative agencies to 
express their grounds for decision so that reviewing 
courts can intelligently examine the validity of 
administrative action. Second, by abrogating an 
.unsupported exception to a zoning plan, we conduce 
orderly and planned utilization of the environment. 

We reverse the judgment and remand the cause to 
the superior court with directions to issue a writ of 
mandamus requiring the Los Angeles Board of 
Supervisors to vacate its order awarding a variance. 
We also direct the superior court to grnnt any further 
relief that should prove appropriate. 

Wright, C. J., McComb, J., Mosk, J., Burke, J., 
Sullivan, J., and Clark, J ., concurred. • 523 

Cal.,1974. 

Topanga Ass'n For A Scenic Community v. Los 
Angeles County 

END OF DOCUMENT 
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V, 
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No. A061677. 

Court of Appeal, First District, Division 3, California. 

Dec 23, 1993. 
SUMMARY 

In mandamus proceedings to review a decision of 
cowity supervisors denying an application for a land 
use permit for a residential second unit, the trial court 
denied plaintiffs' petition on the ground that they had 
failed to establish either that the board of supervisors' 
finding of unsuitability to the character of the 
surrounding neighborhood was not supponed by 
substantial evidence in the record, or that this finding 
was legally irrelevant to the denial of the request for 
a land use permit. Neighbors had complained that 
because of the nature of the cul-de-sac on which 
plaintiffs' primary residence was located, an 
additional living unit on the street would create 
traffic, parking, safety, noise, and nuisance problems. 
(Superior Court of Contra Costa County, No. C92-
04871, Ellen Sickles James, Judge.) 

The Court of Appeal affirmed, holding that the fact 
· that plaintiffs' proposed second unit would be the first 

such unit in the neighborhood did not render 
irrelevant, as a matter of law, the board's finding of 
wisuitability to the character of the surrounding 
neighborhood. There was ample evidence of 
community concern with the impact of a residential 
second rental unit on the general aesthetic character 
of the neighborhood, as well as on traffic, safety, and 
protection of property values. The coun held that the 
standards imposed by the applicable cowity 
ordinances did not exceed the maximum standards set 
by Gov. Code, § 6585' .2, for second units in 
residential zones. (Opinion by Merrill, J., with White 
P. J., and Werdegar, J., concurring.) 

HEAD NOTES 

Classified to California Digest of Official Reports 

W Administrative Law§ 131--Judicial Review and 
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Relief--Scope and Extent of Review--Evidence
Substantial Evidence Rule. 
Under current interpretations of the ·substantial 
evidence test as applied in review of administrative 
agency action, an appellate court must examine all 
relevant evidence in the entire record, considering 
both the*331 evidence that supports the 
administrative decision and the evidence against it, in 
order to determine whether or not the agency 
decision is supported by "substantial evidence." For 
this purpose, substantial evidence has been defined in 
two ways: first, as evidence of ponderable legal 
significance, reasonable in nature, credible, and of 
solid value, and second, as relevant evidence that a 

. reasonable mind might accept as adequate to support 
a conclusion. At the trial court level and on appeal, 
the petitioner in an administrative mandamus 
proceeding has the burden of proving that the 
agency's decision was invalid and should be set aside, 
because it is presumed that the agency regularly 
performed its official duty. 

(l) Zoning and Planning § 30-Conditional Uses; 
Permits and Certificates-- Judicial Review-
Residential Second Unit. 
On review of a decision of cowity supervisors 

denying an application for a land use permit, the trial 
court did not err in concluding that the administrative 
findings of the board of supervisors were supported 
by substantial evidence. Plaintiffs submitted an 
application for a land use permit for a residential 
second unit. Neighbors gave ample testimony that 
because of the nature of the cul-de-sac on which the 
primary residence was located, an additional living 
unit on the street would create traffic, parking, safety, 
noise, and nuisance problems. The fact that plaintiffs' 
proposed second unit would be the first such unit in 
the neighborhood did not render irrelevant, as a 
matter of law, the board's finding of unsuitability to 
the character of the surrounding neighborhood. There 
was ample evidence of community concern with the 
impact of a residential second rental unit on the 
general aesthetic character of the neighborhood, as 
well as on traffic, safety, and protection of property 
values. 

[See 8 Witkin, Summary of Cal. Law (9th ed: 1988) 
Constitutional Law, § § 835, 855.] 

Cl) Zoning and Planning § 26-Conditional Uses; 
Permits and Certificates--. Proceedings to Procure--
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Residential Second Unit. 
On review of a decision of county supervisors 

denying an application for a land use permit, the trial 
court did not err in concluding that the administrative 
findings of the board of supervisors were supported 
by substantial evidence. The standards imposed by 
the applicable county ordinances did not exceed the 
maximum standards set by Gov. Code, § 65852.2. 
for second units in residential zones. The statute was 
adopted to encourage local governments to enact 
their own ordinances allowing and regulating so
called "granny flat" residential second units *332 in 
single-family and multi-family zones where they 
would otherwise be prohibited. The county's second 
wlit ordinance complied with Gov. Code, § 65852.2, 
subd. (a), which gives local agencies discretion in the 
specific criteria they may adopt for approving second 
wlits. The "maximum standards" set forth in Gov. 
Code, § 65852.2, subd. (b ), are not relevant when a 
local government has adopted an appropriate 
ordinance governing second units. 

COUNSEL 

William G. Segesta for Plaintiffs and Appellants. 

Victor I. Westman, County Counsel, and Diana J. 
Silver, Deputy County Counsel, for Defendant and 
Respondent. 

MERRILL,J. 

William and Tanya Desmond appeal from a 
judgment denying their petition for writ of 
administrative mandate. That petition sought to set 
aside the decision of the Board of Supervisors 
(Board) of the County of Contra Costa (County) 
denying their application for a land use pennit. 
Appellants contend that the administrative findings of 
the Board are not supported by substantial evidence, 
and that the standards imposed by the applicable 
County ordinances exceed the maximum standards 
set by Government Code 8ection 6585'.'..2 for second 
units in residential zones. We disagree and therefore 
affirm the judgment. 

I. Factual And Procedural Background 
The subject property, which is located at 8 Golden 
Hill Court in Walnut Creek, is zoned R-15, single
family residential district. Appellants sought and 
received issuance of a building permit to construct an 
addition to their single-family home. The addition 
consisted of a new two-car garage and second-level 
bedroom addition with a separate foundation 
detached from the principal structure. The new unit 
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was attached to the existing single-family home by 
means of second-story decking. The building pennit 
contained a provision that no kitchen facilities could 
be included in the new unit unless appellants first 
obtained a land use pennit to allow construction of a 
residential second unit at that location. Appellants 
then submitted an application for a land use pennit 
for a residential second unit. 

Relying on alleged statements by unnamed County 
employees that issuance of a use pennit would be 
"pro forma," appellants did not wait to obtain*333 
the pennit before commencing construction of the 
new unit. When a hearing was held on appellants' 
application for a permit to establish a residential 
second wlit the County zoning administrator 
approved it. Thereafter, a group of neighbors filed an 
appeal to the County Planning Conunission from the 
zoning administrator's approval of the issuance of the 
land use permit. County staff recommended that the 
planning commission uphold the decision of the 
zoning administrator, but following a puhlic hearing 
and review of the matter, the planning commission 
voted unanimously to uphold the neighbors' appeal 
and deny the application, on the grouncis that the 
proposed second residential wlit was not 
architecturally compatible with the overall ,character 
of the neighborhood, and that development of the 
second unit would present a threat to publi;; health, 
safety and welfare. 

Appellants appealed the decision of the pianning 
commission to the County Board, which held a public 
hearing on the matter. At the close cif the hearing, the 
Board declared its intent to deny the appeal and the 
application, and directed the staff to prepare findings 
to support its decision. By a vote ofthree to two, the 
Board affirmed its earlier expressed intent, denied the 
appeal and the application, and adopted the staff 
findings. 

In its findings, the Board stated that the property was 
currently designated in the County general plan as 
single-family residential, low density. The Board 
found that the proposed residential second unit was 
"architecturally incompatible with the overall 
neighborhood character and the primary residence in 
terms of scale, colors, materials and designs for trims, 
windows, roof, roof pitch and other exterior physical 
features" (finding No. 7); that development of the 
second unit would "present a threat to the public 
health, safety and welfare in that the second unit 
would result in excessive neighborhood noise and 
would create traffic and parking problems" (fmding 
No. 8);. that "[s]pecial conditions or unique 
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characteristics of the subject property and its location 
or surroundings are not established" (finding No. 9); 
and that "[a] second unit is not suitable in this 
location, is out of character with the surrounding 
neighborhood and would be an intrusion into the 
neighborhood" (finding No. 10). In support of these 
findings, the Board cited the administrative record on 
appellants' application for a land use permit, County 
Ordinance Code sections 82-24.1002 and 26-2.2008, 
and the "on-site observations and comments" by a 
member of the Board at the public hearing. 

Appellants filed a petition for writ of administrative 
mandamus pursuant to Code of Civil Procedure 
section 1094.5, asking the court for a writ of nmndate 
and injunctive relief ordering the County and the 
Board to vacate the decision denying appellants' 
application and to issue a land use perm.it for the 
residential second unit. The trial court denied 
appellants' petition onthe *334 ground that appellants 
had failed to establish either that finding No. 10 was 
not supported by substantial evidence in the record, 
or that that finding was legally irrelevant to the denial 
of the request for a land use permit. 

In its decision, the trial court stated: "Specifically, 
[appellants] do not point to evidence that a 
[residential] second unit is not out of character with 
the surrounding neighborhood. There is substantial . 
evidence in the record that the second residential unit 
would be out of character because the surrounding 
streets at the moment contain only single-family 
dwellings. 

"[Appellants'] argument that Finding No. 10 is 
irrelavant [sic] is not raised in the petition and is not 
supported by any authority. 

"Finding No. 10 suppm1s Finding No. 8: 
development of the second unit will present a threat 
to public health, safety, and welfare contrary to one 
of the requirements for a land use· permit (C.C.C. 
Ord. Code § 82-24.1002(13)). It was within the 
discretion of the [Board and the County] to take the 
concerns of the neighbors into account and to decide 
that the public welfare would be served by denying 
the permit; that ... Finding No. 10 ... is sufficient to 
support the denial of [appellants'] application for a 
land use permit." 

On this basis, the trial court denied appellant's 
petition for writ of mandate and entered judgment for 
the County. This appeal followed. 

II. Standard of Review 
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In bringing their petition for writ of administrative 
mandamus, appellants argued that the County Board 
prejudicially abused its discretion. Under Code of 
Civil Procedure section 1094.5, subdivision (b), 
"[a]buse of discretion is established if the respondent 
has not proceeded in the manner required by law, the 
order or decision is not supported by the findings, or · 
the findings are not supported by the evidence." Both 
in the trial court and on appeal, appellants have 
conceded that this is not a case in which the trial 
court is authorized by law to exercise its independent 
judgment on the evidence, and thus that abuse of 
discretion is established only upon a detiirmination 
that the findings of the administrative body were not 
supported by substantial evidence in the light of the 
whole record. (Code Civ. Proc .. § 1094.5, subd. (c); 
Strums/cv v. San Diego County Employees Retirement 
Assn. 0974) 11 Ca!Jd 28, 32 [112 Cal.Rntr. 805, 
520 P .2d 29] [substantial evidence standard used 
when no fundamental ve_sted right involved].) 

The scope of our review of the subject administrative 
agency action in this case is identical with that of the 
superior court. The same substantialevidence *335 
standard applies, and the issue is whether the findings 
of the County Board were based on substantial 
evidence in light of the entire administrative record. 
(Bixbv v_ Pterno (1971) 4 Cal.3d 130, 149, fn. 22 [2J 
Cal.Rntr. 234. 481 P.2d 2421; Zuniga v. Countv of 
San Mateo Deot. of Health Services ( 1990) 218 
Cal.App.Jct 1521, 1530-1531 [267 Cal.Rntr. 7551: 
Cowuv of San Diego v. Assessment Appeals Bd. No. 
2 (1983) 148 Cal.App.3d 548. 554-555 [195 
Cal.Rptr. 8951.l Moreover, because the trial court did 
not exercise its independent judgment in reviewing 
the Board decision, but instead applied the substantial 
evidence test, we must examine the findings made by 
the Board itself to determine whether they were 
supported by substantial evidence, rather than 
limiting ourselves to a review of the findings made 
by the trial court. (Stearns v. Fair Employment 
Practice Com. (1971) 6 CalJd 205. 211 [98 Cal.Rptr. 
467, 490 P.2d 11551; Bixbv v. Pierno, supra, 4 Cal.3d 
at pp. 143-144. fn. 10; · Cal. Administrative 
Mandamus (Cont.Ed.Bar 1989) § § 4.162-4.163, 
14.27, pp. 205-207, 463-464.) 

Q) Under current interpretations of the substantial 
evidence test as applied in review of administrative 
agericy action, we must examine all relevant evidence 
in the entire record, considering both the evidence 
that supports the administrative decision and the 
evidence against it, in order to determine whether or 
not the agency decision is supported by "substantial 
evidence." (Universal Camera Coro. v. Labor Bd. 
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(1951) 340 U.S. 474, 488-490 [95 L.Ed. 456, 467-
468. 71 S.Ct. 4561; Bixbv v. Pierno, supra, 4 Cal.3d 
at p. 149. fn. 22; LeVesque \'. Workmen's Comp. APP. 
Bd. (1970) I Cal.3d 627, 635-639, fn. 22 (83 
Cal.Rptr. 208, 463 P.2d 43?1; Z1111iga v. CounD> o( 
San Mateo Dem. o( Health &rvices, supra, 218 
Cal.App.3d at pp. 1530-1531: Co11111v o(San Diego v. 
Assessmellt Aepeals Ed. No. 2, supra 148 
Cal.App.3d at pp. 554-555.) For this purpose, " ... 
substantial evidence has been defined in two ways: 
first, as evidence of' " 'ponderable legal significance 
... reasonable in nature, credible, and of solid value' " 
' (Ofsevit v. Trustees o( Cal. Swtc Universitv & 
Colleges C1978l 2 I Cal.Jd 763. 773. fn. 9 (148 
Cal.Rptr. 1, 582 P .2d 88]'): and second, as ' "relevant 
evidence that a reasonable mind might accept as 
adequate to support a conclusion" ' (Hos{ord v. State 
Personnel Bd. (1977) 74 Cul.Anp.3d 302. 307 [141 
Cal.Rptr. 354])." (Countv n(San Dier::o v. Assessmelll 
Appeals Bd. No. 2. supra. 148 Ca1.App.3d at p. 555.) 

At the trial court level, the petitioner in an 
administrative mandamus proceeding has the burden 
of proving that the agency's decision was invalid and 
should be set aside, because it is presumed that the 
agency regularly performed its official duty. When 
the standard of review is the substantial evidence test, 
as it is here, it is presumed that the findings and 
actions of the administrati vc agency were supported 
by substantial evidence. (*336Caveness v. State 
Personnel Bd. (1980) 113 Cal.Anp.3d Cil7. 630 [170 
Cal.Rptr. 541; Bames v. Penounel Deparlmellt 
(1978! 87 Cal.App.3d 501 505 [151 Cal.Rptr. 941.) 
Thus, since the same standard of review applies now 
on appeal as did in the trial court, the burden is on 
appellant to show there is no substantial evidence 
whatsoever to support the findings of the Board. 
(Pescosolido v. Smith Cl 983 l 142 Cal.App.3d 964, 
970 [191 Cal.Rotr. 4151.l 

ID. Sufficiency of the Evidence to Support Findings 
@ Applying this standard of review to the decision 
of the County Board in this case, we are of the 
opinion that the administrative record does contain 
substantial evidence to support tl1e Board's 
affinnance of the denial of appellant's application for 
a land use permit for the purpose of establishing a 
second residential unit. 

Under the applicable County ordinances, of which 
we take judicial notice (Evid. Code, § § 452, subd. 
(b ), 459; Longshore v. Count\' o( Ve11/11ra Cl 979) 25 
Cal.3d 14. 24 (157 Cal.Rntr 706. 598 P.2d 866]), the 
County planning agency division "shall make" certain 
findings before granting a land use permit for a 
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residential second unit. (Contra Costa County 
[hereafter C.C.C.) Ord. Code, § 82-24. I 002.) Among 
these findings are that "[t)he second unit is 
architecturally compatible with overall neighborhood 
character and the primary residence in terms of scale, 
colors, materials and design for trim, windows, roof, 
roof pitch and other exterior physical features"; "(t]he 
second unit does not result in excessive neighborhood 
noise, traffic, or parking problems"; and 
"[d]evelopment of the second unit does not present a 
threat to public health, safety or welfare." (C.C.C . 
Ord. Code,§ 82-24.1002, subds. (8), (11), (13).) 

In addition, the provision on granting land use 
permits for residential second units specifically 
requires that the agency must make findings in 
accordance with the separate ordinance dealing with 
variance, conditional use and special pennits found at 
article 26-2.20 of the County Ordinance Codes. The 
findings that must be made prior to granting a 
conditional use permit include that the proposed land 
use "shall not adversely affect the preservation of 
property values"; "shall not create a nuisance and/or 
enforcement problem within the neighborhood"; and 
"shall not encourage marginal development within 
the neighborhood." (C.C.C. Ord. Code, § § 26-
2.2008, subds. (3), (5), (6); 82- 24.1002.) 

. Failure to make any one of these findings must result 
in denial of the application for a land use permit. 
(C.C.C. Ord. Code, § § 26-2.2008, 82- 24.1002.) 
Because we are reviewing a denial of a requested 
land use permit, *337 it is not necessary to determine 
that each finding by the Board was supported by 
substantial evidence. A£o long as the Board made a 
finding that any one of the necessary elements 
enumerated in the ordinances was lacking, and this 
finding was itself supported by substantial evidence, 
the Board's denial of appellant's application must be 
upheld. 

Finding No. 8, stating that the development of a 
residential second unit would present a threat to 
public health, safety and welfare by resulting in 
excessive neighborhood noise, traffic and parking 
problems, negates two of the necessary elements for 
granting a land use permit for a second unit, as 
enumerated in County Ordinance Code section 82-
24 .1002, subdivisions (11) and (13). Neighbors of the 
proposed second residential unit gave ample 
testimony that because of the nature of the cul-de-sac 
on which the primary residence is located, an 
additional living unit on the street would create 
traffic, parking, safety, noise and nuisance problems. 
Contrary to appellants' position, expert testimony on 
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these issues is not necessary. ll is appropriate and 
even necessary for the County to consider the 
interests of neighboring property owners in reaching 
a decision whether to grant .or deny a land use 
entitlement, and the opinions . of neighbors may 
constitute substantial evidence on this issue. (Smith l'. 

Co1111tv of Los Angeles (l 989) 21 I Cal.App.3d 188. 
201-204 [259 Cal.Rptr. 231 ]; Nelson v. City of Selma 
(9th Cir. 1989) 881 F.2d 836. 840.) 

Finding No. 10, stating that "[a] second unit is not 
suitable in this location, is out of character with the 
surrounding neighborhood and would be an intrusion 
into the neighborhood," is related to several of the 
enumerated requirem~nts for issuance of a residential 
second unit land use permit. Provisions in the County 
ordinances relevant to this finding include that the 
second unit be "architecturally compatible with 
overall neighborhood character" (C.C.C. Ord. Code, 
§ 82-24.1002, subd. (9)); that it not "adversely affect 
the preservation of property values" (C.C.C. Ord. 
Code, § 26-2.2008, subd. (3)); that it not create "a 
nuisance and/or enforcement problem within the 
neighborhood or community" (C.C.C. Ord. Code, § 
26-2.2008, subd. (5)); that it not "encourage marginal 
development within the neighborhood" (C.C.C. Ord. 
Code, § 26-2.2008, subd. (6)); and, generally, that it 
not be detrimental to health, safety and general 
welfare (C.C.C. Ord. Code,§§ 26-2.2008, subd. (l); 
82-24.1002, subd. (13)). 

These provisions in the County Ordinance Code give 
the County and its planning agencies the authority to 
consider the effect of proposed projects on the 
character of the surrounding neighborhood. It is well 
established that the concept of public welfare 
encompasses a broad range of factors, including 
aesthetic values as well as monetary and physical 
ones, and that a concem*338 for aesthetics and 
"character" is a legitimate governmental objective. 
(Metromedia. Inc. 1•. San Diego (198 ll 453 U.S. 490. 
502 (69 L.Ed.2d 800, 8 I J-812, 101 S.Ct. 2882]; 
Berman 1•. Parker ( 1954) 348 U.S. 26. 33 [99 L.Ed. 
27, 37-38. 75 S.Ct. 981; G11in11ane '" Son Frnncisco 
CiN Planning Com. ( 1989) 209 Cal.App.3d 732, 741 
(257 Cal.Rotr. 742); Novi '" Ci1v o( PuciOca ( 1985) 
169 Cul.App.3d 678, 682 [215 Cal.Rptr. 439].J Other 
"concerns that fall well within the domain of the 
public interest and welfare" include parking, traffic 
and visual impact. ( G11inn1111e v. San Frimcisco Cirv 
Planning Com .. surira. 209 Cal.Apn.3d at 11· 743.) 

Thus, although finding No. 10 does not expressly 
restate any particular one of the several relevant 
ordinance requirements, it is actually a summation of 
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several of them. It articulates various significant 
elements necessarily included in the general concept 
of public welfare but not expressly enumerated in the 
County Ordinance Code. It is therefore directly 
related to finding No. 8, stating that the development 
of the proposed second residential unit would present 
a threat to public health, safety and welfare. This 
finding of unsuitability to the character of the 
surrounding neighborhood is sufficient by itself to 
support the denial of appellants' application for a land 
use permit. (Guimzane v. San Francisco CitJ• 
Planning Com .. supra, 209 Cal.App.3d at pp. 740-
743 [local agency denied permit on basis of finding 
that large size of house was "not in character" with 
surrounding neighborhood even though in technical 
compliance with zoning and building codes; upheld].) 

Contrary to appellants' position, the fact that their 
proposed second unit would be the first such unit in 
the neighborhood does not render finding No. 10 
irrelevant as a matter oflaw. There are many reasons 
why a residential second unit might be unsuitable for 
a particular location and "out of character" with a 
neighborhood, aside from the fact that it is the first 
such unit in that location. Such a unit might be 
perfectly suitable in a different neighborhood with 
different conditions, even though it was the first such 
unit in that neighborhood. The kinds of houses in this 
neighborhood, the street configurations (mostly cul
de-sacs ), the traffic patterns, and the lot sizes, are all 
significant factors to be considered in making this 
determination. It is clear from the record that these· 
considerations were taken into account by the Board 
in this case. 

Moreover, the County Ordinance Code specifically 
requires a consideration of the effect of a proposed 
use on neighboring property values. The fact that a 
second unit would be the first such development in a 
given neighborhood may well be relevant to a 
detennination of the effect of the unit on local 
property values. *339 

Finding No. 10 is supported by substantial evidence 
in the administrative record. In the first place, the 
same evidence supporting finding No. 8 also supports 
finding No. l 0. To the extent the proposed residential 
second unit would result in excessive neighborhood 
noise, traffic, or parking problems, it would clearly 
be "an intrusion into the neighborhood" and "not 
suitable to this location." 

There was ample evidence of community concern 
with the impact of a residential second rental unit on 
the general aesthetic character of the neighborhood, 
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as well as on traffic, safety, and protection of 
property values. These concerns were repeatedly 
expressed by neighbors opposing the application. In 
addition, one member of the Board testified to his 
personal observations of the proposed residential 
second unit and the sunounding neighborhood, and 
stated his opinion that it w<1s not in character with the 
area. The. Board properly took these opinions into 
account in making its determination, and they 
constitute substantial evidence to support the 
discretionary finding th:1t the proposed second 
residential unit was intrusi vc and not suitable to the 
character of the surrounding neighborhood. (Smith v. 
Coumv oflos Am!eles, s111•m. '11 Cal.App.3d at pp. 
201-204.) 

Thus, at least two of the Board's findings (findings 
No. 8 and 10) were supported by substantial evidence 
in the administrative record. Each of these findings 
was contrary to the requirements for issuance of a 
land use permit; either one was sufficient to support 
the denial of appellants' application. 

IV. Legal Relevance of the Board's Findings 
Q) Much of appellants' argument on appeal concerns 
their position that the Board's findings were 
impermissible under the maximum standards for 
residential second units purp011edly set by 
Government Code sectio11 65852.2. [FNI] This 
contention is without merit. 

FNl Unless otherwise indicated, all further 
statutory references· are to the Govenunent 
Code. 

Section 65852.2 was adopted to . encourage local 
governments to enact their own ordinances allowing 
and regulating so-called "granny flat" residential 
second units in single-family and multi-family zones 
where they would otherwise be prohibited. (Wilson v. 
Citv of Lagu11a Beach (19'Pl fi Cal.App.4th 543, 
545-546 [7 Cal.Rptr.2d S~ 8].) The statute sets up a 
three-option approach under which a local 
government may choose to ban all residential second 
units on condition of making certain findings that 
such units would have specific adverse impacts on 
public health, safety and welfare (§ 65852.2, subd. 
(c)); adopt its own ordinance providing for the 
creation of second units and establishing various 
criteria for approving them *340 (§ 65852.2, subd. 
(a)); or do neither and follow a state-prescribed 
procedure for approving or disapproving applications 
for creation of second units (§ 65852.2, subd. (b)). 
(Wilson v. Cin' of L11!•111111 Beach. .rnnra, 6 
Cal.App.4th at p. 553.) 

Page 6 

Under section 65852.2, subdivision· (a), any local 
agency may adopt an ordinance providing for the 
creation of second units, consistent with a list of six 
prov1s10ns. These provmons are phrased in 
permissive tenns stating that local standards for 
second units "may include, but are not limited to" 
various criteria. In contrast, under section 65852.2, 
subdivision (b ), every local agency which fails to 
adopt an ordinance governing second units in 
accordance with subdivisions (a) or (c) "shall grant a 
special use or a conditional use permit for the 
creation of a second unit if the second unit complies" 
with an enumerated list of nine specific requirements. . 
(Italics added.) Unlike the provisions in subdivision 
(a), those contained in subdivision (b) do not use 
permi.ssive or discretionary tenns, but are mandatory. 

At the end of this list of requirements, sub di vision 
(b) states: "No other local ordinance, policy, or 
regulation shall be the basis for the denial of a 
building permit or a use permit under this 
subdivision. 

"This subdivision establishes the maximum 
standards that local agencies shall use to evaluate 
proposed second units on lots zoned for residential 
use which contain an existing single-family dwelling. 
No additional standards, other than those provided in 
this subdivision or subdivision (a), shall be utilized or 
imposed, except that a local agency may require an 
applicant for a permit issued pursuant to this 
subdivision to be an owner-occupant. 

"This section does not limit the authority of local 
agencies to adopt less restrictive requirements for the 
creation of second units."(§ 65852.2, subd. (b).) 

Appellants concede that because the County bas 
adopted an ordinance regulating the creation of 
residential second units, it is governed by section 
65852.2, subdivision (a). However, they contend that 
the language in subdivision (b) stating that "[t]his 
subdivision establishes the maximum standards that 
local agencies shall use to evaluate proposed second 
units" applies equally to an ordinance drafted under 
subdivision (a), and thus, an ordinance enacted 
pursuant to subdivision (a) may not impose standards 
which exceed those enumerated in subdivision (b ). In 
support of this contention, appellants argue that the 
intent of the statute is to encourage the creation of 
residential second units by barring undue local 
restrictions on their creation. 

This argument ignores the broadly permissive 
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language contained in section 65852.2, subdivision 
(a), giving local agencies discretion in thespecific 
*341 criteria they may adopt for approving second 
units. For example, subdivision (a)(l) states that 
"(a]reas may be designated within the jurisdiction of 
the local agency · where second units may be 
pennitted." (Italics added.) The necessary implication 
of this provision is that a local agency may forbid the 
creation of second units in other areas. Subdivision 
(a)(3) states; "Standards mav be imposed on second 
units which include. bw arc no/ limited to, parking, 
height, setback, lot coverage, architectural review, 
and maximwn size of a unit." (ltalics added.) This 
language clearly contemplntcs that local agencies 
may impose additional stnndards on the creation of 
residential second units. Similarly, subdivision (a)(4) 
states that a local agency "111ay find that second units 
do not exceed the allowable density for the Jot upon 
which the second unit is located, and that second 
units are a residential usc that is consistent with the 
existing general plan and zoning designation for the 
lot." (Italics added.) The imrlication of this language 
is that a local agency may also decline to make such a 
determination, in its tliscretion. 

In· short, section 6585~.2, subdivision (a), which 
applies to local agenci cs that have adopted 
ordinances providing for the creation of second units, 
contains broadly pennissive language on the 
standards that a· local government may impose on 
applications for such units. The "maximum 
standards" set forth in subdivision (b), by their own 
terms, apply only to thar subdivision, and are not 
relevant when a local government has adopted an 
appropriate ordinance governing second units. 

The County's second unit ordinance complies with 
section 65852.2, subdivision (a). There is nothing in 
the standards and criteria set forth in the County's 
ordinance that conflicts with anything in subdivision 
(a), of with the legislative intent of that statute. To 
the contrary, the provisions of the ordinance are 
consistent with the suggested standards set fo11h in 
subdivision (a), and are in "ccord with the kinds of 
land use regulations that have been consistently 
upheld in this state. (G11i1111111"' v. San Francisco Citv 
Planning Com .. ,1·uµra. 201J Ca l.A1211.3d at pp. 736-
743 .) 

The judgment is affirmed. 

White, P. J., and Werdegar, J., concurred. 

Cal. App. I .Dist., 19 9 3 . 
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