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Exhibit A Filing Date:
RECEIVED
STATE of CALIFORNIA | December 16, 2022
COMMISSION ON STATE Commission on
MANDATES N State Mandates
rc#  22-TC-03

TEST CLAIM FORM AND TEST CLAIM AMENDMENT FORM (Pursuant to Government Code section
17500 et seq. and Title 2, California Code of Regulations, section 1181.1 et seq.)

Section 1

Proposed Test Claim Title:
Assembly Bill (AB) 1540 Criminal Procedure: Resentencing

Section 2

Local Government (Local Agency/School District) Name:
County of Los Angeles

Name and Title of Claimant’s Authorized Official pursuant to CCR, tit.2, § 1183.1(a)(1-5):
Oscar Valdez, Interim Auditor-Controller

Street Address, City, State, and Zip:
500 West Temple Street, Room 525, Los Angeles, CA 90012

Telephone Number Email Address
(213) 974-0729 ovaldez@auditor.lacounty.gov

Section 3 — Claimant designates the following person to act as its sole representative in this test claim. All
correspondence and communications regarding this claim shall be sent to this representative. Any
change in representation must be authorized by the claimant in writing, and e-filed with the Commission
on State Mandates. (CCR. tit.2, § 1183.1(b)(1-5).)

Name and Title of Claimant Representative:
Fernando Lemus, Principal Accountant-Auditor

Organization: County of Los Angeles, Department of the Auditor-Controller

Street Address, City, State, Zip:
500 West Temple Street, Room 603, Los Angeles, CA 90012

Telephone Number Email Address
(213) 974-0324 flemus@auditor.lacounty.gov
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Section 4 — Identify all code sections (include statutes, chapters, and bill numbers; e.g., Penal Code
section 2045, Statutes 2004, Chapter 54 [AB 290]), regulatory sections (include register number and
effective date; e.g., California Code of Regulations, title 5, section 60100 (Register 1998, No. 44, effective
10/29/98), and other executive orders (include effective date) that impose the alleged mandate pursuant to
Government Code section 17553 and check for amendments to the section or regulations adopted to
implement it:

Assembly Bill (AB) 1540, Section 3.1 (2021-2022 Reg. Sess.)

Amends Penal Code Section 1170.71 and 50/6.1, and adds section 1170.03

Statutes of 2027, Chapter 719, Section 3.7, effective January T, 2022: Criminal Procedure:
Resentencing

Assembly Bill {AB) 200, Section 8 (2021-2022 Reg. Sess.)

Renumbered Penal Code Section 1T170.1to Penal Code Section 11721 without substantive changes
Statutes of 2022, Chapter 58, Section 9, effective June 30, 2022

Test Claim is Timely Filed on [Insert Filing Date] [select either A or B]: 12 /16 /2022

A: Which is not later than 12 months (365 days) following [insert effective date] 01 /01 /2022 , the
effective date of the statute(s) or executive order(s) pled; or

B: Which is within 12 months (365 days) of [insert the date costs were first incurred to implement the
alleged mandate] 01 /01 /2022 , which is the date of first incurring costs as a result of the
statute(s) or executive order(s) pled. This filing includes evidence which would be admissible over
an objection in a civil proceeding to support the assertion of fact regarding the date that costs
were first incurred.

(Gov. Code § 17551(c); Cal. Code Regs., tit. 2, §§ 1183.1(c) and 1187.5.)

Section 5 — Written Narrative:

Includes a statement that actual or estimated costs exceed one thousand dollars ($1,000). (Gov. Code §
17564.)

¥ Includes all of the following elements for each statute or executive order alleged pursuant to
Government Code section 17553(b)(1):

Identifies all sections of statutes or executive orders and the effective date and register number of
regulations alleged to contain a mandate, including a detailed description of the new activities and costs
that arise from the alleged mandate and the existing activities and costs that are modified by the alleged
mandate;

Identifies actual increased costs incurred by the claimant during the fiscal year for which the claim was
filed to implement the alleged mandate;

Identifies actual or estimated annual costs that will be incurred by the claimant to implement the alleged
mandate during the fiscal year immediately following the fiscal year for which the claim was filed;
Contains a statewide cost estimate of increased costs that all local agencies or school districts will incur

to implement the alleged mandate during the fiscal year immediately following the fiscal year for which
the claim was filed;

Following FY:2022 -2023 Total Costs: $4,296,981

2
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Identifies all dedicated funding sources for this program;
State: None

Federal: None

Local agency’s general purpose funds: One-time granting of $5.3 million in AB 109 Realignment funds

Other nonlocal agency funds: $525,000 of one-time County Resentencing Pilot Program funds from the Board of State and Community Corrections (BSCC)

Fee authority to offset costs: None

Identifies prior mandate determinations made by the Board of Control or the Commission on State
Mandates that may be related to the alleged mandate: None

Identifies any legislatively determined mandates that are on, or that may be related to, the same statute
or executive order: None

Section 6 — The Written Narrative Shall be Supported with Declarations Under Penalty of Perjury
Pursuant to Government Code Section 17553(b)(2) and California Code of Regulations, title 2, section
1187.5, as follows:

Declarations of actual or estimated increased costs that will be incurred by the claimant to implement the
alleged mandate.

Declarations identifying all local, state, or federal funds, and fee authority that may be used to offset the
increased costs that will be incurred by the claimant to implement the alleged mandate, including direct
and indirect costs.

Declarations describing new activities performed to implement specified provisions of the new statute or
executive order alleged to impose a reimbursable state-mandated program (specific references shall be
made to chapters, articles, sections, or page numbers alleged to impose a reimbursable state-mandated
program).

L] If applicable, declarations describing the period of reimbursement and payments received for full
reimbursement of costs for a legislatively determined mandate pursuant to Government Code section
17573, and the authority to file a test claim pursuant to paragraph (1) of subdivision (¢) of Government
Code section 17574.

¥ The declarations are signed under penalty of perjury, based on the declarant’s personal knowledge,
information, or belief, by persons who are authorized and competent to do so.

Section 7 — The Written Narrative Shall be Supported with Copies of the Following Documentation
Pursuant to Government Code section 17553(b)(3) and California Code of Regulations, title 2, § 1187.5:

The test claim statute that includes the bill number, and/or executive order identified by its effective date
and register number (if a regulation), alleged to impose or impact a mandate.

Pages 15 to 129
Relevant portions of state constitutional provisions, federal statutes, and executive orders that may
impact the alleged mandate. Pages 233 to 241
3
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Administrative decisions and court decisions cited in the narrative. (Published court decisions arising
from a state mandate determination by the Board of Control or the Commission are exempt from this
requirement.) Pages 130  to 232

Evidence to support any written representation of fact. Hearsay evidence may be used for the purpose of
supplementing or explaining other evidence but shall not be sufficient in itself to support a finding

unless it would be admissible over objection in civil actions. (Cal. Code Regs., tit. 2, § 1187.5.)

Pages 8 to 14

Section 8 — TEST CLAIM CERTIFICATION Pursuant to Government Code section 17553

The test claim form is signed and dated at the end of the document, under penalty of perjury by the
eligible claimant, with the declaration that the test claim is true and complete to the best of the
declarant's personal knowledge, information, or belief.

Read, sign, and date this section. Test claims that are not signed by authorized claimant officials pursuant to
California Code of Regulations, title 2, section 1183.1(a)(1-5) will be returned as incomplete. In addition,

please note that this form also serves to designate a claimant representative for the matter (if desired) and for
that reason may only be signed by an authorized local government official as defined in section 1183.1(a)(1-5)
of the Commission’s regulations, and not by the representative.

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. Thereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim is true and complete to the best of my own personal knowledge,
information, or belief. All representations of fact are supported by documentary or testimonial
evidence and are submitted in accordance with the Commission’s regulations.

(Cal. Code Regs., tit.2, §§ 1183.1 and 1187.5.)

Oscar Valdez Interim Auditor-Controller

Name of Authorized Local Government Official Print or Type Title
pursuant to Cal. Code Regs., tit.2, § 1183.1(a)(1-5)

VZ:

Oscar Valdez (May 31, 15:08 PDT)

Signature of Authorized Local Government Official
pursuant to Cal. Code Regs., tit.2, § 1183.1(a)(1-5)
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SECTION 5: WRITTEN NARRATIVE
COUNTY OF LOS ANGELES TEST CLAIM
Statutes of 2021, Chapter 719, Section 3: Criminal Procedure: Resentencing
Assembly Bill No. 1540, Section 3.1 (2021-2022 Regular Session)
Adding Penal Code Section 1170.03, Renumbered by AB 200, Section 8
(2021-2022 Regular Session) as Penal Code Section 1172.1, Statutes of 2022,
Chapter 58, Section 9

. STATEMENT OF THE TEST CLAIM

The County of Los Angeles (County or Claimant) submits this Test Claim (TC) seeking
reimbursement of the costs of implementing the requirements imposed on it by California
Assembly Bill (AB) 1540, Sec. 3.1 (2021-2022 Reg. Sess.), which added § 1170.03 to the
Penal Code (PC), now codified at PC § 1172.1." Effective January 1, 2022, AB 1540,
Sec. 3.1 created a new process, which requires a court to hold a hearing and appoint
counsel upon a recommendation to recall and resentence a defendant. Prior to AB 1540,
Sec. 3.1, the California Department of Corrections and Rehabilitation (CDCR), the Board
of Parole Hearings, a county correctional administrator, a District Attorney (DA), or the
Attorney General were allowed to recommend a recall and resentence of a defendant;
however, the courts had discretion as to whether to grant a hearing.? AB 1540, Sec. 3.1,
which added PC § 1170.03, authorizes a court to appoint counsel and hold hearings to
determine whether reducing a defendant’s term of imprisonment is in the interest of
justice.® Therefore, AB 1540, Sec. 3.1 imposes a new program on Claimant by requiring
that Claimant provide court-appointed counsel for a defendant to prepare the case, be
present at the status conference, and ultimately present the defendant’'s case at a
resentencing hearing. Further, AB 1540, Sec. 3.1 imposes a new program for the DA
who must now prepare for hearings related to resentencing cases that are submitted by
CDCR.

A. DESCRIPTION OF THE NEW MANDATED ACTIVITIES

AB 1540, Sec. 3.1 created a new program for Claimant by requiring that the courts hold
resentencing hearings and appoint counsel for defendants.* Further, in these
circumstances, the court must set a resentencing hearing, unless the parties stipulate to
not hold a hearing. Nonetheless, the court must state its resentencing decision on the
record. The DA and the Public Defender (PD) are now required to comply with the
requirements of AB 1540, Sec. 3.1.

I Assembly Bill 200, Sec. 8 renumbered the resentencing statutes, without any substantive changes, and
former PC § 1170.03 was renumbered to § 1172.1.

2 Declaration of Diana Teran

3 AB 1540, Sec. 3.1 added PC § 1170.03 effective January 1, 2022, which was later renumbered as
PC § 1172.1 by Assembly Bill 200, Sec. 8 effective June 30, 2022. The renumbering did not result in any
substantive changes to the law.

4PC § 1172.1(b)(1).
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AB 1540, Sec. 3.1 requires the court to provide notice to the defendant, set a status
conference within 30 days of the receipt of the request, and appoint counsel for the
defendant. The PD’s Post-Conviction Unit is responsible for handling the resentencing
recommendations from the DA’s office. For recommendations from CDCR, PD staff
throughout the various courthouses in the County are responsible for handling the
resentencing process. Once a court appoints the PD pursuant to AB 1540, Sec. 3.1, the
PD must contact their clients who are housed in the various State prisons throughout the
State to discuss their case and determine the best way to pursue resentencing.® Being
appointed to represent these defendants requires the PD to gather prison records, CRA
scores (risk assessment), C-files (prison central files), medical and mental health records,
and any records related to schooling and programming while in prison.® Furthermore, the
PD must review and evaluate each case and submit a sentencing memorandum to the
DA and the court for DA- and CDCR-recommended cases, respectively.” The activities
described above are necessary to the appointment of counsel provision provided in
AB 1540, Sec. 3.1, as codified in PC § 1172.1(b)(1).

Since AB 1540, Sec. 3.1 requires the appointment of counsel for the defendant and a
hearing, the DA must prepare for hearings related to resentencing cases that are
submitted by CDCR.8 Once a Deputy District Attorney (DDA) is assigned to the case, the
DDA must review the recommendation and all attachments, and ensure the information
contained in the letter is correct. In addition, if the offense involved victims, the DDA must
contact the victims and advise them of their opportunity to be heard. If the crime occurred
many years ago, the DDA must coordinate with their victim service representatives and
investigators to locate victims. In most cases, the DDA must review the incarcerated
person’s prison file, which may involve issuing a subpoena duces tecum for such
information. Prison files often contain thousands of pages and must be thoroughly
reviewed to determine whether the person poses a risk to public safety or can be safely
resentenced. Once this review is completed, the DDA prepares and files a written
response either concurring or objecting to the resentencing. Regardless of the outcome,
multiple court hearings are scheduled throughout the process.® (AB 1540, Sec. 3.1;
PC § 1172.1(b)(1))

B. DESCRIPTION OF THE EXISTING ACTIVITIES AND COSTS MODIFIED BY
THE MANDATE

Prior to AB 1540, Sec. 3.1, the DA did not have to appear on resentencings initiated by
CDCR as those hearings were not mandated.’® Therefore, the DA had no existing

5 Declaration of Debra Werbel

6 Declaration of Debra Werbel

" Declaration of Debra Werbel

8 Declaration of Diana Teran

9 Declaration of Diana Teran; Penal Code § 1171.2.

10 Declaration of Diana Teran
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activities on CDCR-recommended resentencing cases. The DA had existing activities in
DA-recommended resentencing cases and is not seeking reimbursement for costs
associated with those activities.!"

Prior to AB 1540, Sec. 3.1, the courts handled CDCR referrals without the PD being
present, since inmates do not have a right to an attorney or a hearing in CDCR
resentencing referrals.’> On occasion, a PD attorney would learn of CDCR referrals and
would represent a client in court.’”®> However, those existing activities were sporadic
because they depended on the attorney learning about the recommendation and the court
permitting the PD to represent the client.

C. ACTUAL INCREASED COSTS INCURRED BY THE CLAIMANT DURING
THE FISCAL YEAR FOR WHICH THE CLAIM WAS FILED TO IMPLEMENT
THE ALLEGED MANDATE

The PD first incurred costs related to implementing the mandate in AB 1540, Sec. 3.1 on
January 1, 2022. The PD has incurred $101,166 in Fiscal Year (FY) 2021-22 for their
work related to AB 1540, Sec. 3.1."5 The DA first incurred costs related to implementing
the mandate in AB 1540, Sec. 3.1 on January 3, 2022.'® The DA has incurred costs of
$343,694 in FY 2021-2022 for their work related to AB 1540, Sec. 3.1."7

D. ACTUAL OR ESTIMATED ANNUAL COSTS THAT WILL BE INCURRED BY
THE CLAIMANT TO IMPLEMENT THE ALLEGED MANDATE DURING THE
FISCAL YEAR IMMEDIATELY FOLLOWING THE FISCAL YEAR FOR
WHICH THE TEST CLAIM WAS FILED

The PD estimates incurring $584,000 in costs associated with representing defendants
under AB 1540, Sec. 3.1 for FY 2022-23." The DA estimates costs of $576,985 in
FY 2022-23."°

! Declaration of Diana Teran
12 Declaration of Debra Werbel
13 Declaration of Debra Werbel
14 Declaration of Debra Werbel
5 Declaration of Sung Lee

16 Declaration of Diana Teran
7 Declaration of Diana Teran
'8 Declaration of Sung Lee

9 Declaration of Diana Teran
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E. STATEWIDE COST ESTIMATE OF INCREASED COSTS THAT ALL LOCAL
AGENCIES WILL INCUR TO IMPLEMENT THE MANDATE

The DA estimates an increased statewide cost of $2,136,981 in FY 2022-23 for
implementing AB 1540, Sec. 3.1.2° The PD estimates an increased statewide cost of
$2.16 million in FY 2022-23 for implementing AB 1540, Sec. 3.1.%!

F. IDENTIFICATION OF ALL DEDICATED FUNDING SOURCES FOR THIS
PROGRAM

The PD has received a three-year Public Defense Pilot Program grant from the Board of
State and Community Corrections (BSCC) in the amount of approximately $7 million per
year. These funds are to be utilized for work associated with the following statutes:
PC § 1170.95, PC § 3051, PC § 1437.7 and PC § 1170(d). The PD has discretion to use
the Pilot Program grant funds on any of the aforementioned statutes and has decided to
utilize the Pilot Program grant to fund PC § 1170.95, PC § 3051, and PC § 1437.7.
PC § 1170(d) is not being funded by this Pilot Project grant.

The PD has also received a one-time County Resentencing Pilot Program grant from the
BSCC in the amount of $525,000 specifically for DA-recommended resentencings. At
this time, these funds have yet to be utilized.

Claimant received a one-time granting of funds through AB 109 Realignment in the
amount of $5.3 million. Once these funds are exhausted, there will be no other local,
State, or federal funding to offset the increased direct and indirect costs associated with
the representation of individuals subject to AB 1540, Sec. 3.1 and any costs would be
paid from the Claimant’s General Fund appropriations.??

G. IDENTIFICATION OF PRIOR MANDATED DETERMINATIONS MADE BY
THE BOARD OF CONTROL OR COMMISSION ON STATE MANDATES

Claimant is not aware of any prior determination made by the Board of Control or the
Commission on State Mandates related to this matter.2?

H. IDENTIFICATION OF LEGISLATIVELY-DETERMINED MANDATES THAT
ARE ON THE SAME STATUTE OR EXECUTIVE ORDER

Claimant is not aware of any legislatively-determined mandates related to AB 1540,
Sec. 3.1, Chapter 719 Statutes of 2021, pursuant to Government Code § 17573.

20 Declaration of Diana Teran
21 Declaration of Sung Lee
22 Declaration of Sung Lee

23 Declaration of Sung Lee
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Il. MANDATE MEETS BOTH SUPREME COURT TESTS

In County of Los Angeles v. State of California, 43 Cal.3d 46 (1987), the Supreme Court
was called upon to interpret the phrase “new program or higher level of service,” language
that was approved by the voters when they passed Proposition 4 in 1979, which added
article XIlII B to the California Constitution. In reaching its decision, the Court held that:

“. . . the term ‘higher level of service’ . . . must be read in conjunction with
the predecessor phrase ‘new program’ to give it meaning. Thus read, it is
apparent that the subvention requirement for increased or higher level of
service is directed to state mandated increases in the services provided by
local agencies in existing ‘programs.’” But the term ‘program’ itself is not
defined in Article Xlll B. What programs then did the electorate have in
mind when section 6 was adopted? We conclude that the drafters and the
electorate had in mind the commonly understood meanings of the term
programs that carry out the governmental function of providing services to
the public, or laws which, to implement a state policy, impose unique
requirements on local government and do not apply generally to all
residents and entities in the state.”?*

A program can either carry out the governmental function of providing services to the
public or be a law that implements State policy that imposes unique requirements on the
local government that does not apply to the entire State. Only one part of this definition
has to apply in order for the mandate to qualify as a program. The mandated activities in
AB 1540, Sec. 3.1 meet both prongs.?®

lll. MANDATE IS UNIQUE TO LOCAL GOVERNMENT

The sections of the law alleged in this TC are unique to the Claimant. The activities
described in section A are provided by local government agencies.

IV. MANDATE CARRIES OUT STATE POLICY

The new State statute, the subject of this TC, imposes a higher level of service by
requiring local agencies to provide the mandated activities described in section A.

V. STATE MANDATE LAW

Article XIII B § 6 requires the State to provide a subvention of funds to local government
agencies any time the legislature or a state agency requires the local government agency
to implement a new program or provide a higher level of service under an existing
program. Section 6 states in relevant part:

24 County of Los Angeles v. State of California (1987) 43 Cal. 3d 46, 56
25 Carmel Valley Fire Protection District v. State of California (1987) 190 Cal.App. 3d 521, 537
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Whenever the legislature or any state agency mandates a new program or
higher level of service on any local government, the state shall provide a
subvention of funds to reimburse such local governments for the cost of
such program or increased level of service . . .

The purpose of § 6 “is to preclude the state from shifting financial responsibility for
carrying our governmental functions to local agencies, which are ‘ill equipped’ to assume
increased financial responsibilities because of the taxing and spending limitations that
articles XIIl A and XIII B impose.”?® The section was designed to protect the tax revenues
of local governments from state mandates that would require expenditure of such
revenues.?’” In order to implement § 6, the Legislature enacted a comprehensive
administrative scheme to define and pay mandate claims.?® Under this scheme, the
Legislature established the parameters regarding what constitutes a State-mandated
cost, defining “costs mandated by the state” to include:

...any increased costs which a local agency is required to incur after July 1,
1980, as a result of any statute enacted on or after January 1, 1975, or any
executive order implementing any statute enacted on or after January 1,
1975, which mandates a new program or higher level of service of an
existing program within the meaning of § 6 of Article Xlll B of the California
Constitution.?®

VI. STATE FUNDING DISCLAIMERS ARE NOT APPLICABLE

There are seven disclaimers specified in Government Code § 17556, which could serve
to bar recovery of “costs mandated by the state,” as defined in Government Code
§ 17556. None of the seven disclaimers apply to this TC:

1. The claim is submitted by a local agency or school district, which requests
legislative authority for that local agency or school district to implement the
Program specified in the statute, and that statute imposes costs upon the local
agency or school district requesting the legislative authority.

2. The statute or executive order affirmed for the State that which had been declared
existing law or regulation by action of the courts.

3. The statute or executive order implemented a federal law or regulation and
resulted in costs mandated by the federal government, unless the statute or
executive order mandates costs which exceed the mandate in that federal law or
regulation.

26 County of San Diego v. State of California (1997) 15 Cal. 4th 68, 81; County of Fresno v. State of California
(1991) 53 Cal. 3d 482, 487

27 County of Fresno v. State of California (1991) 53 Cal. 3d 482, 487; Redevelopment Agency v. Commission
on State Mandates (1997) 55 Cal.App.4th 976-985

28 Government Code § 17500, et seq.; Kinlaw v. State of California (1991) 54 Cal. 3d 326, 331, 333

29 Government Code § 17514
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4. The local agency or school district has the authority to levy service charges, fees,
or assessments sufficient to pay for the mandated program or increased level of
service.

5. The statute or executive order provides for offsetting savings to local agencies or
school districts, which result in no net costs to the local agencies or school districts
or includes additional revenue that was specifically intended to fund costs of the
State mandate in an amount sufficient to fund the cost of the State mandate.

6. The statute or executive order imposes duties, which were expressly included in a
ballot measure approved by the voters in Statewide election.

7. The statute created a new crime or infraction, eliminated a crime or infraction, or
changed penalty for a crime or infraction, but only for that portion of the statute
relating directly to the enforcement of the crime or infraction.3°

None of the disclaimers or other statutory or constitutional provisions that would relieve
the State from its constitutional obligation to provide reimbursement apply to this TC.

The enactment of AB 1540, Sec. 3.1 imposes new State-mandated activities and costs
on the Claimant, and none of the exceptions in Government Code § 17556 excuse the
State from reimbursing Claimant for the costs associated with implementing the required
activities. AB 1540, Sec. 3.1, therefore, represents a State mandate for which the
Claimant is entitled to reimbursement pursuant to § 6 of the State Constitution.

VIl. CONCLUSION

AB 1540, Sec. 3.1, Chapter 719, Statutes of 2021, imposes State-mandated activities
and costs on the Claimant. Those State-mandated costs are not exempted from the
subvention requirements of § 6 of the State Constitution. There are no funding sources,
and the Claimant lacks authority to develop and impose fees to fund any of these new
State-mandated activities. Therefore, Claimant respectfully requests that the
Commission on State Mandates find that the mandated activities set forth in the TC are
State mandates that require subvention under the California Constitution § 6.

30 Government Code § 17556
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SECTION 6: DECLARATIONS

COUNTY OF LOS ANGELES TEST CLAIM

ASSEMBLY BILL 1540: CRIMINAL PROCEDURE: RESENTENCING
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DECLARATION OF DIANA TERAN

I, Diana Teran, declare under penalty of perjury under the laws of the State of
California that the following is true and correct based on my personal knowledge,
information, and belief:

1.

| am employed by the County of Los Angeles (County) District Attorney’s
(DA) Office and hold the title of Director, Bureau of Prosecution Support
Operations. | am responsible for a number of Divisions and Units, including
the Resentencing Unit. | am the recipient of all California Department of
Corrections and Rehabilitation (CDCR) referrals issued pursuant to current
Penal Code (PC) § 1172.1 (formerly PC §§ 1170.03 and 1170(d)). These
PC sections authorize a DA, the Attorney General, a county correctional
administrator, and the CDCR to recommend resentencing for incarcerated
individuals when it is in the interest of justice. | am also responsible for
monitoring and tracking the handling and outcomes of all DA and CDCR
referrals for resentencing.

. Prior to the passage of Assembly Bill (AB) 1540, the law governing

prosecutor and CDCR resentencing requests, i.e., PC § 1170(d), when one
of these entities recommended resentencing, judicial officers maintained
discretion to summarily deny the recommendation without a hearing and
were not required to appoint counsel for the incarcerated individual or hold
a hearing where a prosecutor was required to attend and provide input.

Prior to AB 1540, Sec. 3.1, the DA did not have to appear on resentencings
initiated by CDCR as those hearings were not mandated. Therefore, the DA
had no existing activities on CDCR-recommended resentencing cases.

The DA had existing activities in DA-recommended resentencing cases and
is not seeking reimbursement for costs associated with those activities under
AB 1540, Sec. 3.1.

Effective January 1, 2022, the California Legislature moved the provisions
of PC § 1170(d) to the newly added PC § 1170.03. In addition, the
Legislature added to PC § 1170.03 the requirement that courts hold a
hearing and appoint counsel in response to a resentencing recommendation
(PC § 1170.03(b)(1)). (PC § 1170.03 was subsequently renumbered,
effective July 1, 2022, as PC § 1172.1 by AB 200, Sec. 8.)

Due to PC § 1172.1(b)(1), which was added by AB 1540, Sec. 3.1 and

renumbered by AB 200, Sec. 8 requiring a hearing and the appointment of
counsel, the DA’s Office must prepare for hearings related to resentencing
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cases that are submitted by CDCR. Upon receiving a request for
resentencing from CDCR pursuant to the provisions of PC § 1172.1(b)(1),
which was added by AB 1540 and renumbered by AB 200, | review and
ensure that a Deputy District Attorney (DDA) is assigned to the case. The
DDA must thereafter review the recommendation and all attachments,
thereto, and must locate and review the file to ensure the information
contained in the letter about the offense and prior convictions, if any, are
correct. If the offense for which the person is currently incarcerated involved
victims, the DDA must make efforts pursuant to the Victims’ Bill of Rights
Act of 2008, Marsy’s Law, to contact the victims to advise them of the
upcoming sentencing hearing and afford them an opportunity to be heard.
Because many of the individuals recommended for resentencing have been
incarcerated for crimes committed many years ago, contact information in
our files is often outdated. The DDA must coordinate with both our Victim
Services Representatives and investigators from our Bureau of
Investigations to locate victims. In addition to searching law enforcement
databases, this task also involves sending letters to the last known address
of all victims and in some cases, having an investigator conduct door knocks
at those addresses.

. In addition to notifying victims, the DDA must, in most cases, review the
incarcerated individual’s prison file. This involves either issuing a subpoena
duces tecum for the information or coordinating with defense counsel to get
a waiver from the individual to facilitate getting the prison file. The prison
files are often thousands of pages long and must be reviewed to determine
whether the individual has engaged in rehabilitative programming, is
involved in gang activity, or has engaged in any rules violations during the
course of their incarceration. These factors are all relevant to the issue of
whether the individual is a risk to public safety if released or can be safely
resentenced. After reviewing all relevant information, the DDAs in these
cases typically prepare and file a written response either concurring with the
resentencing or objecting to the resentencing. Regardless of the outcome,
multiple court hearings are scheduled throughout the process. Where
resentencing may result in the release of an incarcerated individual, DDAs
collaborate with defense counsel and reentry programs to ensure that the
individual is provided with the resources to increase the likelihood of success
upon transitioning back into the community.

. The DA’s Office first incurred costs on January 3, 2022, related to
implementing the mandate in AB 1540, Sec. 3.1, which added
PC § 1170.03(b)(1) and was later renumbered to PC § 1172.1(b)(1) by
AB 200, Sec. 8.
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9. For Fiscal Year (FY) 2021-22, the DA’s Office has incurred approximately
$343,694 for their work related to the mandates of PC § 1172.1(b)(1), which
was added by AB 1540, Sec. 3.1.

10. The DA’s Office estimates incurring costs of approximately $576,985 in
FY 2022-23.

11. The DA’s Office estimates an increased statewide cost of $2,136,981 in
FY 2022-23.!

12. The DA’s Office is not aware of any prior determinations by the Board of
Control or the Commission on State Mandates related to this matter. | have
also been advised that the County is not aware of any legislatively-
determined mandates related to AB 1540, Sec. 3.1.

| have personal knowledge of the foregoing facts and information presented in this
Test Claim and, if so required, | could and would testify to the statements made
herein.

Executed this 15" day of May 2023 in Los Angeles, California.

Diarfa-Feran, Director

Bureau of Prosecution Support Operations
Office of the District Attorney

County of Los Angeles

' CDCR statistics indicate the County has approximately 27% of all inmates in the State. The County estimates
incurring 27% of costs statewide ($576,985 + .27 = $2,136,981).
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DECLARATION OF DEBRA WERBEL

I, Debra Werbel, declare under penalty of perjury under the laws of the State of
California that the following is true and correct based on my personal knowledge,
information, and belief.

1.

| am employed by the County of Los Angeles (County) Office of the Public
Defender (PD) and hold the title of Head Deputy. | am responsible for overseeing
PD staff assigned to the Post-Conviction Unit. This Unit handles post-conviction
matters, including cases involving Assembly Bill (AB) 1540.

Prior to the passage of AB 1540, the law under Penal Code (PC) Section 1170(d)
allowed the California Department of Corrections and Rehabilitation (CDCR), the
Board of Parole Hearings, a county correctional administrator, a district attorney,
or the Attorney General, to recommend a recall and resentence of a defendant.
However, the courts maintained discretion as to whether or not to grant a hearing;
in other words, courts were not required to hold a hearing nor were they required
to appoint counsel.

The California Legislature, in AB 1540, amended PC § 1170 and added
PC § 1170.03 to require courts to hold a hearing and appoint counsel in response
to a recommendation for recall and resentencing. (PC § 1170.03 was subsequently
renumbered, effective July 1, 2022, as PC § 1172.1 by AB 200, Sec. 8.)

. Prior to AB 1540, the courts handled CDCR referrals without the PD being present

since inmates do not have aright to an attorney or a hearing in CDCR resentencing
referrals. On occasion, the PD would learn of CDCR referrals and would represent
a client in court. However, those existing activities were sporadic because they
depended upon the PD learning about the recommendation and the court
permitting the PD to represent the client.

AB 1540, Sec. 3.1 mandates that counsel be appointed at resentencing hearings
and, as a result, the PD’s Office has incurred costs associated with their
representation of these individuals at these hearings. PC § 1172.1(b)(1).

The Post-Conviction Unit of the PD’s Office is responsible for handling the
resentencing recommendations from the County District Attorney’s (DA) Office.
Public defender staff also handle the resentencing of CDCR-recommended
resentencing cases in the various courthouses throughout the County.

After counsel is appointed as mandated in AB 1540, Sec.3.1, the PD must contact
their clients in the various State prisons throughout the State, discuss their case,
their current status, behavior and programming in State prison, and determine the
best way to pursue resentencing. Public defenders must also gather records
regarding our client’'s behavior in prison, CRA scores (risk assessment), C-files
(prison central files), program completion, prison medical and mental health
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records, and records relating to schooling and programming in prison. C-files can
be thousands of pages long. Medical records are equally long or longer. Our
attorneys must review and evaluate each case, and then write a sentencing
memorandum for submission to the court in DA-recommended cases and for
submission to the court and the DA in CDCR-recommended cases. These
activities occur following the appointment of counsel per PC § 1172.1(b)(1)

8. The appointment of counsel provision in AB 1540, Sec.3.1. reasonably requires
the PD to gather and review records, contact family, and plan reentry, which is
essential to convincing the court or the DA to agree to resentencing. The PD also
prepares various documents, motions, and mitigation reports where required.

9. The PD’s Office is not aware of any prior determinations by the Board of Control
or the Commission on State Mandates related to this matter. The County is not
aware of any legislatively-determined mandates related to AB 1540 Sec. 3.1.

I have personal knowledge of the foregoing facts and information presented in this
Test Claim and, if so required, | could and would testify to the statements made
herein.

Executed this 19" day of May 2023 in Los Angeles, CA.

20

&bra Werbel
Head Deputy, Post-Conviction Unit
Office of the Los Angeles County Public Defender

HOA.104279037.1
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DECLARATION OF SUNG LEE

I, Sung Lee, declare under penalty of perjury under the laws of the State of California that
the following is true and correct based on my personal knowledge, information, and belief:

1.

I am employed by the County of Los Angeles (County) Public Defender's (PD)
Office and hold the title of Departmental Finance Manager Il. | am responsible for
oversight and management of the Fiscal/Budget Services division, including the
complete and timely recovery of costs related to services mandated by the State.

Assembly Bill (AB) 1540, Sec 3.1 amended Penal Code (PC) § 1170 and added
PC § 1170.03 to require courts to hold a hearing and appoint counsel in response
to a recommendation for recall and resentence. Effective July 1, 2022, AB 200,
Sec. 8 subsequently renumbered PC § 1170.03 as PC § 1172.1.

In the County, the recommendations primarily come from the California
Department of Corrections and Rehabilitation (CDCR) and the District Attorney’s
(DA) Office.

The PD’s Office has incurred costs associated with their appointment and
subsequent representation of these individuals at these required hearings under
PC § 1172.1(b)(1).

After a PD attorney staff is appointed under AB 1540, Sec. 3.1, the attorney must
contact their clients, discuss the case, and determine the best way to pursue
resentencing in compliance with PC § 1172.1.

The PD’s Post-Conviction Unit has been responsible for handling DA-
recommended cases. The staff handling these DA recommendations are currently
being funded with a one-time granting of AB 109 Realignment funds in the amount
of $5.3 million. However, once these funds are exhausted, the County will be
seeking reimbursement through the State mandate process. The unit has been
trained to time code their work so that their costs can be calculated.

The PD has also received a three-year Public Defense Pilot Program grant from
the Board of State and Community Corrections (BSCC) in the amount of
approximately $7 million per year. These funds are to be utilized for work
associated with the following statutes: PC §§ 1170.95, 3051, 1437.7, and 1170(d).
The PD has discretion to use the Pilot Program grant funds on any of the
aforementioned statutes and has decided to utilize the Pilot Program grant to fund
PC §§ 1170.95, 3051, and 1437.7. PC § 1170(d) is not being funded by this Pilot
Project grant.

The PD has also received a one-time County Resentencing Pilot Program grant
from the BSCC in the amount of $525,000 specifically for DA-recommended
resentencings. At this time, these funds have yet to be utilized.

HOA.104280151.1
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9.

| was advised by Head Deputy Debra Werbel to calculate the PD’s costs
associated with the Post-Conviction Unit's work under PC § 1172.1(b)(1). For the
Fiscal Year (FY) 2021-22, the PD’s Post Conviction Unit has incurred
approximately $101,166 for their work related to the mandates of AB 1540. For
FY 2022-23, the PD estimates incurring costs of approximately $584,000 for both
DA and CDCR-recommended resentencings, of which $475,000 is estimated for
the DA-recommended resentencings and $109,000 is estimated for CDCR-
recommended sentencings, under PC § 1172.1(b)(1)

10.The CDCR-recommended resentencing hearings are spread throughout the

11

County depending on the jurisdiction where the prior sentence was imposed.
Efforts to centralize these cases were unworkable and the cases remain spread
out throughout the County. The hearings are handled by the PD staff in those
respective jurisdictions. As of the date of this declaration, efforts are currently
underway to establish a mechanism to capture these costs. However, we are
aware of 99 CDCR-recommended cases in the County at this time. Approximately
38 of these are PD cases. The hours spent working on these cases can vary
depending on the complexity of the case. Based on a small sample of PD cases,
the average number of hours spent on a case is approximately 15 hours.

.The PD first incurred costs on January 1, 2022, related to implementing the

requirements in PC § 1172.1(b)(1) as mandated in AB 1540, Sec. 3.1.

12.1 have been informed that the County has approximately 27% of all inmate cases

in the State and that the County reasonably expects to incur 27% of all statewide
costs to implement the mandates in AB 1540. As such, the PD estimates
increased statewide costs of $2.16 million in FY 2022-23."

13.The PD is not aware of any prior determinations by the Board of Control or the

Commission on State Mandates related to this matter. The County is not aware of
any legislatively-determined mandates related to AB 1540.

| have personal knowledge of the foregoing facts and information presented in this Test
Claim and, if so required, | could and would testify to the statements made herein.

Executed this 15t day of May 2023 in Los Angeles, California.

Sung Lee

Departmental Finance Manager |l
Office of the Public Defender
County of Los Angeles

1 $584,000 + .27 = $2,162,963

HOA.104280151.1

24
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2021 California Assembly Bill No. 1540, California..., 2021 California...

2021 California Assembly Bill No. 1540, California 2021-2022 Regular Session
CALIFORNIA BILL TEXT
TITLE: Criminal procedure: resentencing.

VERSION: Adopted

October 08, 2021

Ting (A), Quirk (A)

s Image 1 within document in PDF format.

SUMMARY: An act to amend Sections 1170 and 5076.1 of, and to add Section 1170.03 to, the Penal Code, relating to criminal
procedure.

TEXT:

Assembly Bill No. 1540

CHAPTER 719

An act to amend Sections 1170 and 5076.1 of, and to add Section 1170.03 to, the Penal Code, relating to criminal procedure.
[Approved by Governor October 8, 2021. Filed with Secretary of State October 8, 2021.]

LEGISLATIVE COUNSEL'S DIGEST

AB 1540, Ting. Criminal procedure: resentencing.

Existing law authorizes a court, within 120 days after sentencing the defendant or at any time upon a recommendation from
the Secretary of the Department of Corrections and Rehabilitation, the Board of Parole Hearings, the district attorney, to recall
an inmate's sentence and resentence that inmate to a lesser sentence. Existing law requires the court, when resentencing, to
apply the rules of the Judicial Council to eliminate disparity of sentences and promote uniformity of sentencing. Existing law
authorizes a court to reduce a defendant's term of imprisonment and modify the judgment if it is in the interest of justice.

This bill would require the court to state its reasons for a resentencing decision on the record, as specified. The bill would
require the court to provide notice to the defendant, set a status conference within 30 days of the receipt of the request, and
appoint counsel for the defendant. The bill would authorize the court to grant a resentencing without a hearing, if the parties are
in agreement. The bill would additionally create a presumption favoring recall and resentencing the defendant in those hearings,
as specified. By requiring the court to appoint counsel for the defendant, this bill would impose a state-mandated local program.

This bill would incorporate additional changes to Section 1170 of the Penal Code proposed by AB 124 and SB 567 to be
operative only if this bill and AB 124 and SB 567 are enacted and this bill is enacted last.

This bill would incorporate additional changes to Section 1170.03 of the Penal Code proposed by AB 124 to be operative only
if this bill and AB 124 are enacted, without regard to chaptering.

The California Constitution requires the state to reimburse local agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that reimbursement.
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This bill would provide that, if the Commission on State Mandates determines that the bill contains costs mandated by the state,
reimbursement for those costs shall be made pursuant to the statutory provisions noted above.

The people of the State of California do enact as follows:
SECTION 1. The Legislature hereby finds and declares all of the following:
(a) Starting in the mid-1970s, rates of incarceration in California began to rise rapidly in an unprecedented manner.

(b) There are currently approximately 35,000 people serving life sentences in California state prisons, representing 38 percent
of the prison population.

(c) According to the California Department of Corrections and Rehabilitation, as of June 2019, approximately 24 percent of
the California prison population was over 50 years of age.

(d) According to the Committee on Revision of the Penal Code's 2020 Annual Report:
(1) It costs taxpayers approximately $83,000 per year to keep someone in state prison.

(2) Researchers have found that lengthy sentences and high rates of incarceration have diminishing returns in reducing crime
rates.

(3) There is almost no evidence that long sentences deter the crimes they are intended to deter.

(4) Research shows that criminal involvement diminishes dramatically after an individual reaches 40 years of age and even
more after 50 years of age.

(5) Crime rates in California have decreased steadily since the 1990s. This drop has continued alongside reductions in the
California prison population and alongside the enactment of numerous criminal justice reforms.

(6) According to a survey by Crime Survivors for Safety and Justice and Californians for Safety and Justice, most crime victims
in California support additional reforms to our criminal legal system. According to the survey, 75 percent of surveyed victims
favor reducing sentence lengths for people in prison who are assessed as a low risk to public safety.

(e) In recent years, Californians have repeatedly and consistently embraced reforms to reduce California's prison population.
(f) Under existing law, any person incarcerated in a state prison or county jail can only be referred for resentencing by a law
enforcement agency, such as the Secretary of the Department of Corrections and Rehabilitation, a district attorney, or the Board
of Parole Hearings.

(g) These law enforcement agencies devote significant time, analysis, and scrutiny to each referral that they make.

(h) It is the intent of the Legislature for judges to recognize the scrutiny that has already been brought to these referrals by
the referring entity, and to ensure that each referral be granted the court's consideration by setting an initial status conference,

recalling the sentence, and providing the opportunity for resentencing for every felony conviction referred by one of these
entities.
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(1) It is the intent of the Legislature that resentencing proceedings pursuant to Section 1170.03 of the Penal Code apply
ameliorative laws passed by this body that reduce sentences or provide for judicial discretion, regardless of the date of the
offense or conviction.

SEC. 2. Section 1170 of the Penal Code, as amended by Section 15 of Chapter 29 of the Statutes of 2020, is amended to read:

1170. (a) (1) The Legislature finds and declares that the purpose of sentencing is public safety achieved through punishment,
rehabilitation, and restorative justice. When a sentence includes incarceration, this purpose is best served by terms that are
proportionate to the seriousness of the offense with provision for uniformity in the sentences of offenders committing the same
offense under similar circumstances.

(2) The Legislature further finds and declares that programs should be available for inmates, including, but not limited to,
educational, rehabilitative, and restorative justice programs that are designed to promote behavior change and to prepare all
eligible offenders for successful reentry into the community. The Legislature encourages the development of policies and
programs designed to educate and rehabilitate all eligible offenders. In implementing this section, the Department of Corrections
and Rehabilitation is encouraged to allow all eligible inmates the opportunity to enroll in programs that promote successful return
to the community. The Department of Corrections and Rehabilitation is directed to establish a mission statement consistent
with these principles.

(3) In any case in which the sentence prescribed by statute for a person convicted of a public offense is a term of imprisonment
in the state prison, or a term pursuant to subdivision (h), of any specification of three time periods, the court shall sentence the
defendant to one of the terms of imprisonment specified unless the convicted person is given any other disposition provided
by law, including a fine, jail, probation, or the suspension of imposition or execution of sentence or is sentenced pursuant to
subdivision (b) of Section 1168 because they had committed their crime prior to July 1, 1977. In sentencing the convicted person,
the court shall apply the sentencing rules of the Judicial Council. The court, unless it determines that there are circumstances in
mitigation of the sentence prescribed, shall also impose any other term that it is required by law to impose as an additional term.
Nothing in this article shall affect any provision of law that imposes the death penalty, that authorizes or restricts the granting
of probation or suspending the execution or imposition of sentence, or expressly provides for imprisonment in the state prison
for life, except as provided in subdivision (d). In any case in which the amount of preimprisonment credit under Section 2900.5
or any other provision of law is equal to or exceeds any sentence imposed pursuant to this chapter, except for a remaining
portion of mandatory supervision imposed pursuant to subparagraph (B) of paragraph (5) of subdivision (h), the entire sentence
shall be deemed to have been served, except for the remaining period of mandatory supervision, and the defendant shall not be
actually delivered to the custody of the secretary or the county correctional administrator. The court shall advise the defendant
that they shall serve an applicable period of parole, postrelease community supervision, or mandatory supervision and order
the defendant to report to the parole or probation office closest to the defendant's last legal residence, unless the in-custody
credits equal the total sentence, including both confinement time and the period of parole, postrelease community supervision,
or mandatory supervision. The sentence shall be deemed a separate prior prison term or a sentence of imprisonment in a county
jail under subdivision (h) for purposes of Section 667.5, and a copy of the judgment and other necessary documentation shall
be forwarded to the secretary.

(b) When a judgment of imprisonment is to be imposed and the statute specifies three possible terms, the court shall order
imposition of the middle term, unless there are circumstances in aggravation or mitigation of the crime. At least four days prior
to the time set for imposition of judgment, either party or the victim, or the family of the victim if the victim is deceased, may
submit a statement in aggravation or mitigation to dispute facts in the record or the probation officer's report, or to present
additional facts. In determining whether there are circumstances that justify imposition of the upper or lower term, the court
may consider the record in the case, the probation officer's report, other reports, including reports received pursuant to Section
1203.03, and statements in aggravation or mitigation submitted by the prosecution, the defendant, or the victim, or the family
of the victim if the victim is deceased, and any further evidence introduced at the sentencing hearing. The court shall set forth
on the record the facts and reasons for imposing the upper or lower term. The court may not impose an upper term by using
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the fact of any enhancement upon which sentence is imposed under any provision of law. A term of imprisonment shall not
be specified if imposition of sentence is suspended.

(c) The court shall state the reasons for its sentence choice on the record at the time of sentencing. The court shall also inform
the defendant that as part of the sentence after expiration of the term they may be on parole for a period as provided in Section
3000 or 3000.08 or postrelease community supervision for a period as provided in Section 3451.

(d) (1) (A) When a defendant who was under 18 years of age at the time of the commission of the offense for which the defendant
was sentenced to imprisonment for life without the possibility of parole has been incarcerated for at least 15 years, the defendant
may submit to the sentencing court a petition for recall and resentencing.

(B) Notwithstanding subparagraph (A), this paragraph shall not apply to defendants sentenced to life without parole for an
offense where it was pled and proved that the defendant tortured, as described in Section 206, their victim or the victim was a
public safety official, including any law enforcement personnel mentioned in Chapter 4.5 (commencing with Section 830) of
Title 3, or any firefighter as described in Section 245.1, as well as any other officer in any segment of law enforcement who is
employed by the federal government, the state, or any of its political subdivisions.

(2) The defendant shall file the original petition with the sentencing court. A copy of the petition shall be served on the agency
that prosecuted the case. The petition shall include the defendant's statement that the defendant was under 18 years of age at
the time of the crime and was sentenced to life in prison without the possibility of parole, the defendant's statement describing
their remorse and work towards rehabilitation, and the defendant's statement that one of the following is true:

(A) The defendant was convicted pursuant to felony murder or aiding and abetting murder provisions of law.

(B) The defendant does not have juvenile felony adjudications for assault or other felony crimes with a significant potential for
personal harm to victims prior to the offense for which the sentence is being considered for recall.

(C) The defendant committed the offense with at least one adult codefendant.

(D) The defendant has performed acts that tend to indicate rehabilitation or the potential for rehabilitation, including, but not
limited to, availing themselves of rehabilitative, educational, or vocational programs, if those programs have been available at
their classification level and facility, using self-study for self-improvement, or showing evidence of remorse.

(3) If any of the information required in paragraph (2) is missing from the petition, or if proof of service on the prosecuting
agency is not provided, the court shall return the petition to the defendant and advise the defendant that the matter cannot be
considered without the missing information.

(4) A reply to the petition, if any, shall be filed with the court within 60 days of the date on which the prosecuting agency was
served with the petition, unless a continuance is granted for good cause.

(5) If the court finds by a preponderance of the evidence that one or more of the statements specified in subparagraphs (A)
to (D), inclusive, of paragraph (2) is true, the court shall recall the sentence and commitment previously ordered and hold a
hearing to resentence the defendant in the same manner as if the defendant had not previously been sentenced, provided that
the new sentence, if any, is not greater than the initial sentence. Victims, or victim family members if the victim is deceased,
shall retain the rights to participate in the hearing.

(6) The factors that the court may consider when determining whether to resentence the defendant to a term of imprisonment
with the possibility of parole include, but are not limited to, the following:
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(A) The defendant was convicted pursuant to felony murder or aiding and abetting murder provisions of law.

(B) The defendant does not have juvenile felony adjudications for assault or other felony crimes with a significant potential for
personal harm to victims prior to the offense for which the defendant was sentenced to life without the possibility of parole.

(C) The defendant committed the offense with at least one adult codefendant.

(D) Prior to the offense for which the defendant was sentenced to life without the possibility of parole, the defendant had
insufficient adult support or supervision and had suffered from psychological or physical trauma, or significant stress.

(E) The defendant suffers from cognitive limitations due to mental illness, developmental disabilities, or other factors that did
not constitute a defense, but influenced the defendant's involvement in the offense.

(F) The defendant has performed acts that tend to indicate rehabilitation or the potential for rehabilitation, including, but not
limited to, availing themselves of rehabilitative, educational, or vocational programs, if those programs have been available at
their classification level and facility, using self-study for self-improvement, or showing evidence of remorse.

(G) The defendant has maintained family ties or connections with others through letter writing, calls, or visits, or has eliminated
contact with individuals outside of prison who are currently involved with crime.

(H) The defendant has had no disciplinary actions for violent activities in the last five years in which the defendant was
determined to be the aggressor.

(7) The court shall have the discretion to resentence the defendant in the same manner as if the defendant had not previously
been sentenced, provided that the new sentence, if any, is not greater than the initial sentence. The discretion of the court shall
be exercised in consideration of the criteria in paragraph (6). Victims, or victim family members if the victim is deceased, shall
be notified of the resentencing hearing and shall retain their rights to participate in the hearing.

(8) If the sentence is not recalled or the defendant is resentenced to imprisonment for life without the possibility of parole,
the defendant may submit another petition for recall and resentencing to the sentencing court when the defendant has been
committed to the custody of the department for at least 20 years. If the sentence is not recalled or the defendant is resentenced to
imprisonment for life without the possibility of parole under that petition, the defendant may file another petition after having
served 24 years. The final petition may be submitted, and the response to that petition shall be determined, during the 25th
year of the defendant's sentence.

(9) In addition to the criteria in paragraph (6), the court may consider any other criteria that the court deems relevant to its
decision, so long as the court identifies them on the record, provides a statement of reasons for adopting them, and states why
the defendant does or does not satisfy the criteria.

(10) This subdivision shall have retroactive application.

(11) Nothing in this paragraph is intended to diminish or abrogate any rights or remedies otherwise available to the defendant.
(e) (1) Notwithstanding any other law and consistent with paragraph (1) of subdivision (a), if the secretary determines that a
prisoner satisfies the criteria set forth in paragraph (2), the secretary may recommend to the court that the prisoner's sentence

be recalled.

(2) The court shall have the discretion to resentence or recall if the court finds that the facts described in subparagraphs (A)
and (B) or subparagraphs (B) and (C) exist:
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(A) The prisoner is terminally ill with an incurable condition caused by an illness or disease that would produce death within
12 months, as determined by a physician employed by the department.

(B) The conditions under which the prisoner would be released or receive treatment do not pose a threat to public safety.

(C) The prisoner is permanently medically incapacitated with a medical condition that renders them permanently unable to
perform activities of basic daily living, and results in the prisoner requiring 24-hour total care, including, but not limited to,
coma, persistent vegetative state, brain death, ventilator-dependency, loss of control of muscular or neurological function, and
that incapacitation did not exist at the time of the original sentencing.

(3) Within 10 days of receipt of a positive recommendation by the secretary, the court shall hold a hearing to consider whether
the prisoner's sentence should be recalled.

(4) Any physician employed by the department who determines that a prisoner has 12 months or less to live shall notify the
chief medical officer of the prognosis. If the chief medical officer concurs with the prognosis, they shall notify the warden.
Within 48 hours of receiving notification, the warden or the warden's representative shall notify the prisoner of the recall
and resentencing procedures, and shall arrange for the prisoner to designate a family member or other outside agent to be
notified as to the prisoner's medical condition and prognosis, and as to the recall and resentencing procedures. If the inmate
is deemed mentally unfit, the warden or the warden's representative shall contact the inmate's emergency contact and provide
the information described in paragraph (2).

(5) The warden or the warden's representative shall provide the prisoner and their family member, agent, or emergency contact,
as described in paragraph (4), updated information throughout the recall and resentencing process with regard to the prisoner's
medical condition and the status of the prisoner's recall and resentencing proceedings.

(6) Notwithstanding any other provisions of this section, the prisoner or their family member or designee may independently
request consideration for recall and resentencing by contacting the chief medical officer at the prison or the secretary. Upon
receipt of the request, the chief medical officer and the warden or the warden's representative shall follow the procedures
described in paragraph (4). If the secretary determines that the prisoner satisfies the criteria set forth in paragraph (2), the
secretary may recommend to the court that the prisoner's sentence be recalled. The secretary shall submit a recommendation
for release within 30 days.

(7) Any recommendation for recall submitted to the court by the secretary shall include one or more medical evaluations, a
postrelease plan, and findings pursuant to paragraph (2).

(8) If possible, the matter shall be heard before the same judge of the court who sentenced the prisoner.

(9) If the court grants the recall and resentencing application, the prisoner shall be released by the department within 48 hours
of receipt of the court's order, unless a longer time period is agreed to by the inmate. At the time of release, the warden or
the warden's representative shall ensure that the prisoner has each of the following in their possession: a discharge medical
summary, full medical records, state identification, parole or postrelease community supervision medications, and all property
belonging to the prisoner. After discharge, any additional records shall be sent to the prisoner's forwarding address.

(10) The secretary shall issue a directive to medical and correctional staff employed by the department that details the guidelines
and procedures for initiating a recall and resentencing procedure. The directive shall clearly state that any prisoner who is given
a prognosis of 12 months or less to live is eligible for recall and resentencing consideration, and that recall and resentencing
procedures shall be initiated upon that prognosis.
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(11) The provisions of this subdivision shall be available to an inmate who is sentenced to a county jail pursuant to subdivision
(h). For purposes of those inmates, "secretary” or "warden" shall mean the county correctional administrator and "chief medical
officer" shall mean a physician designated by the county correctional administrator for this purpose.

(12) This subdivision does not apply to a prisoner sentenced to death or a term of life without the possibility of parole.

(f) Notwithstanding any other provision of this section, for purposes of paragraph (3) of subdivision (h), any allegation that a
defendant is eligible for state prison due to a prior or current conviction, sentence enhancement, or because the defendant is
required to register as a sex offender shall not be subject to dismissal pursuant to Section 1385.

(g) A sentence to the state prison for a determinate term for which only one term is specified, is a sentence to state prison
under this section.

(h) (1) Except as provided in paragraph (3), a felony punishable pursuant to this subdivision where the term is not specified in
the underlying offense shall be punishable by a term of imprisonment in a county jail for 16 months, or two or three years.

(2) Except as provided in paragraph (3), a felony punishable pursuant to this subdivision shall be punishable by imprisonment
in a county jail for the term described in the underlying offense.

(3) Notwithstanding paragraphs (1) and (2), where the defendant (A) has a prior or current felony conviction for a serious felony
described in subdivision (¢) of Section 1192.7 or a prior or current conviction for a violent felony described in subdivision (¢)
of Section 667.5, (B) has a prior felony conviction in another jurisdiction for an offense that has all the elements of a serious
felony described in subdivision (c) of Section 1192.7 or a violent felony described in subdivision (c¢) of Section 667.5, (C) is
required to register as a sex offender pursuant to Chapter 5.5 (commencing with Section 290) of Title 9 of Part 1, or (D) is
convicted of a crime and as part of the sentence an enhancement pursuant to Section 186.11 is imposed, an executed sentence
for a felony punishable pursuant to this subdivision shall be served in the state prison.

(4) Nothing in this subdivision shall be construed to prevent other dispositions authorized by law, including pretrial diversion,
deferred entry of judgment, or an order granting probation pursuant to Section 1203.1.

(5) (A) Unless the court finds, in the interest of justice, that it is not appropriate in a particular case, the court, when imposing
a sentence pursuant to paragraph (1) or (2), shall suspend execution of a concluding portion of the term for a period selected
at the court's discretion.

(B) The portion of a defendant's sentenced term that is suspended pursuant to this paragraph shall be known as mandatory
supervision, and, unless otherwise ordered by the court, shall commence upon release from physical custody or an alternative
custody program, whichever is later. During the period of mandatory supervision, the defendant shall be supervised by the county
probation officer in accordance with the terms, conditions, and procedures generally applicable to persons placed on probation,
for the remaining unserved portion of the sentence imposed by the court. The period of supervision shall be mandatory, and
may not be earlier terminated except by court order. Any proceeding to revoke or modify mandatory supervision under this
subparagraph shall be conducted pursuant to either subdivisions (a) and (b) of Section 1203.2 or Section 1203.3. During the
period when the defendant is under that supervision, unless in actual custody related to the sentence imposed by the court, the
defendant shall be entitled to only actual time credit against the term of imprisonment imposed by the court. Any time period
which is suspended because a person has absconded shall not be credited toward the period of supervision.

(6) When the court is imposing a judgment pursuant to this subdivision concurrent or consecutive to a judgment or judgments

previously imposed pursuant to this subdivision in another county or counties, the court rendering the second or other subsequent
judgment shall determine the county or counties of incarceration and supervision of the defendant.
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(7) The sentencing changes made by the act that added this subdivision shall be applied prospectively to any person sentenced
on or after October 1, 2011.

(8) The sentencing changes made to paragraph (5) by the act that added this paragraph shall become effective and operative on
January 1, 2015, and shall be applied prospectively to any person sentenced on or after January 1, 2015.

(9) Notwithstanding the separate punishment for any enhancement, any enhancement shall be punishable in county jail or state
prison as required by the underlying offense and not as would be required by the enhancement. The intent of the Legislature
in enacting this paragraph is to abrogate the holding in People v. Vega (2014) 222 Cal.App.4th 1374, that if an enhancement
specifies service of sentence in state prison, the entire sentence is served in state prison, even if the punishment for the underlying
offense is a term of imprisonment in the county jail.

(1) This section shall become operative on January 1, 2022.

SEC. 2.1. Section 1170 of the Penal Code, as amended by Section 15 of Chapter 29 of the Statutes of 2020, is amended to read:

1170. (a) (1) The Legislature finds and declares that the purpose of sentencing is public safety achieved through punishment,
rehabilitation, and restorative justice. When a sentence includes incarceration, this purpose is best served by terms that are
proportionate to the seriousness of the offense with provision for uniformity in the sentences of offenders committing the same
offense under similar circumstances.

(2) The Legislature further finds and declares that programs should be available for inmates, including, but not limited to,
educational, rehabilitative, and restorative justice programs that are designed to promote behavior change and to prepare all
eligible offenders for successful reentry into the community. The Legislature encourages the development of policies and
programs designed to educate and rehabilitate all eligible offenders. In implementing this section, the Department of Corrections
and Rehabilitation is encouraged to allow all eligible inmates the opportunity to enroll in programs that promote successful return
to the community. The Department of Corrections and Rehabilitation is directed to establish a mission statement consistent
with these principles.

(3) In any case in which the sentence prescribed by statute for a person convicted of a public offense is a term of imprisonment
in the state prison, or a term pursuant to subdivision (h), of any specification of three time periods, the court shall sentence the
defendant to one of the terms of imprisonment specified unless the convicted person is given any other disposition provided
by law, including a fine, jail, probation, or the suspension of imposition or execution of sentence or is sentenced pursuant to
subdivision (b) of Section 1168 because they had committed their crime prior to July 1, 1977. In sentencing the convicted person,
the court shall apply the sentencing rules of the Judicial Council. The court, unless it determines that there are circumstances in
mitigation of the sentence prescribed, shall also impose any other term that it is required by law to impose as an additional term.
Nothing in this article shall affect any provision of law that imposes the death penalty, that authorizes or restricts the granting
of probation or suspending the execution or imposition of sentence, or expressly provides for imprisonment in the state prison
for life, except as provided in subdivision (d). In any case in which the amount of preimprisonment credit under Section 2900.5
or any other provision of law is equal to or exceeds any sentence imposed pursuant to this chapter, except for a remaining
portion of mandatory supervision imposed pursuant to subparagraph (B) of paragraph (5) of subdivision (h), the entire sentence
shall be deemed to have been served, except for the remaining period of mandatory supervision, and the defendant shall not be
actually delivered to the custody of the secretary or the county correctional administrator. The court shall advise the defendant
that they shall serve an applicable period of parole, postrelease community supervision, or mandatory supervision and order
the defendant to report to the parole or probation office closest to the defendant's last legal residence, unless the in-custody
credits equal the total sentence, including both confinement time and the period of parole, postrelease community supervision,
or mandatory supervision. The sentence shall be deemed a separate prior prison term or a sentence of imprisonment in a county
jail under subdivision (h) for purposes of Section 667.5, and a copy of the judgment and other necessary documentation shall
be forwarded to the secretary.
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(b) (1) When a judgment of imprisonment is to be imposed and the statute specifies three possible terms, the court shall order
imposition of the middle term, unless there are circumstances in aggravation or mitigation of the crime. At least four days prior
to the time set for imposition of judgment, either party or the victim, or the family of the victim if the victim is deceased, may
submit a statement in aggravation or mitigation to dispute facts in the record or the probation officer's report, or to present
additional facts. In determining whether there are circumstances that justify imposition of the upper or lower term, the court
may consider the record in the case, the probation officer's report, other reports, including reports received pursuant to Section
1203.03, and statements in aggravation or mitigation submitted by the prosecution, the defendant, or the victim, or the family
of the victim if the victim is deceased, and any further evidence introduced at the sentencing hearing. The court shall set forth
on the record the facts and reasons for imposing the upper or lower term. The court may not impose an upper term by using
the fact of any enhancement upon which sentence is imposed under any provision of law. A term of imprisonment shall not
be specified if imposition of sentence is suspended.

(2) Notwithstanding paragraph (1), and unless the court finds that the aggravating circumstances outweigh the mitigating
circumstances that imposition of the lower term would be contrary to the interests of justice, the court shall order imposition of
the lower term if any of the following was a contributing factor in the commission of the offense:

(A) The person has experienced psychological, physical, or childhood trauma, including, but not limited to, abuse, neglect,
exploitation, or sexual violence.

(B) The person is a youth, or was a youth as defined under subdivision (b) of Section 1016.7 at the time of the commission
of the offense.

(C) Prior to the instant offense, or at the time of the commission of the offense, the person is or was a victim of intimate partner
violence or human trafficking.

(3) Paragraph (2) does not preclude the court from imposing the lower term even if there is no evidence of those circumstances
listed in paragraph (2) present.

(c) The court shall state the reasons for its sentence choice on the record at the time of sentencing. The court shall also inform
the defendant that as part of the sentence after expiration of the term they may be on parole for a period as provided in Section
3000 or 3000.08 or postrelease community supervision for a period as provided in Section 3451.

(d) (1) (A) When a defendant who was under 18 years of age at the time of the commission of the offense for which the defendant
was sentenced to imprisonment for life without the possibility of parole has been incarcerated for at least 15 years, the defendant
may submit to the sentencing court a petition for recall and resentencing.

(B) Notwithstanding subparagraph (A), this paragraph shall not apply to defendants sentenced to life without parole for an
offense where it was pled and proved that the defendant tortured, as described in Section 206, their victim or the victim was a
public safety official, including any law enforcement personnel mentioned in Chapter 4.5 (commencing with Section 830) of
Title 3, or any firefighter as described in Section 245.1, as well as any other officer in any segment of law enforcement who is
employed by the federal government, the state, or any of its political subdivisions.

(2) The defendant shall file the original petition with the sentencing court. A copy of the petition shall be served on the agency
that prosecuted the case. The petition shall include the defendant's statement that the defendant was under 18 years of age at
the time of the crime and was sentenced to life in prison without the possibility of parole, the defendant's statement describing

their remorse and work towards rehabilitation, and the defendant's statement that one of the following is true:

(A) The defendant was convicted pursuant to felony murder or aiding and abetting murder provisions of law.
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(B) The defendant does not have juvenile felony adjudications for assault or other felony crimes with a significant potential for
personal harm to victims prior to the offense for which the sentence is being considered for recall.

(C) The defendant committed the offense with at least one adult codefendant.

(D) The defendant has performed acts that tend to indicate rehabilitation or the potential for rehabilitation, including, but not
limited to, availing themselves of rehabilitative, educational, or vocational programs, if those programs have been available at
their classification level and facility, using self-study for self-improvement, or showing evidence of remorse.

(3) If any of the information required in paragraph (2) is missing from the petition, or if proof of service on the prosecuting
agency is not provided, the court shall return the petition to the defendant and advise the defendant that the matter cannot be
considered without the missing information.

(4) A reply to the petition, if any, shall be filed with the court within 60 days of the date on which the prosecuting agency was
served with the petition, unless a continuance is granted for good cause.

(5) If the court finds by a preponderance of the evidence that one or more of the statements specified in subparagraphs (A)
to (D), inclusive, of paragraph (2) is true, the court shall recall the sentence and commitment previously ordered and hold a
hearing to resentence the defendant in the same manner as if the defendant had not previously been sentenced, provided that
the new sentence, if any, is not greater than the initial sentence. Victims, or victim family members if the victim is deceased,
shall retain the rights to participate in the hearing.

(6) The factors that the court may consider when determining whether to resentence the defendant to a term of imprisonment
with the possibility of parole include, but are not limited to, the following:

(A) The defendant was convicted pursuant to felony murder or aiding and abetting murder provisions of law.

(B) The defendant does not have juvenile felony adjudications for assault or other felony crimes with a significant potential for
personal harm to victims prior to the offense for which the defendant was sentenced to life without the possibility of parole.

(C) The defendant committed the offense with at least one adult codefendant.

(D) Prior to the offense for which the defendant was sentenced to life without the possibility of parole, the defendant had
insufficient adult support or supervision and had suffered from psychological or physical trauma, or significant stress.

(E) The defendant suffers from cognitive limitations due to mental illness, developmental disabilities, or other factors that did
not constitute a defense, but influenced the defendant's involvement in the offense.

(F) The defendant has performed acts that tend to indicate rehabilitation or the potential for rehabilitation, including, but not
limited to, availing themselves of rehabilitative, educational, or vocational programs, if those programs have been available at

their classification level and facility, using self-study for self-improvement, or showing evidence of remorse.

(G) The defendant has maintained family ties or connections with others through letter writing, calls, or visits, or has eliminated
contact with individuals outside of prison who are currently involved with crime.

(H) The defendant has had no disciplinary actions for violent activities in the last five years in which the defendant was
determined to be the aggressor.
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(7) The court shall have the discretion to resentence the defendant in the same manner as if the defendant had not previously
been sentenced, provided that the new sentence, if any, is not greater than the initial sentence. The discretion of the court shall
be exercised in consideration of the criteria in paragraph (6). Victims, or victim family members if the victim is deceased, shall
be notified of the resentencing hearing and shall retain their rights to participate in the hearing.

(8) Notwithstanding paragraph (7), the court may also resentence the defendant to a term that is less than the initial sentence if
any of the following were a contributing factor in the commission of the alleged offense:

(A) The person has experienced psychological, physical, or childhood trauma, including, but not limited to, abuse, neglect,
exploitation, or sexual violence.

(B) The person is a youth, or was a youth as defined under subdivision (b) of Section 1016.7 at the time of the commission
of the offense.

(C) Prior to the instant offense, or at the time of the commission of the offense, the person is or was a victim of intimate partner
violence or human trafficking.

(9) Paragraph (8) does not prohibit the court from resentencing the defendant to a term that is less than the initial sentence even
if none of the circumstances listed in paragraph (8) are present.

(10) If the sentence is not recalled or the defendant is resentenced to imprisonment for life without the possibility of parole,
the defendant may submit another petition for recall and resentencing to the sentencing court when the defendant has been
committed to the custody of the department for at least 20 years. If the sentence is not recalled or the defendant is resentenced to
imprisonment for life without the possibility of parole under that petition, the defendant may file another petition after having
served 24 years. The final petition may be submitted, and the response to that petition shall be determined, during the 25th
year of the defendant's sentence.

(11) In addition to the criteria in paragraph (6), the court may consider any other criteria that the court deems relevant to its
decision, so long as the court identifies them on the record, provides a statement of reasons for adopting them, and states why
the defendant does or does not satisfy the criteria.

(12) This subdivision shall have retroactive application.

(13) Nothing in this paragraph is intended to diminish or abrogate any rights or remedies otherwise available to the defendant.
(e) (1) Notwithstanding any other law and consistent with paragraph (1) of subdivision (a), if the secretary determines that a
prisoner satisfies the criteria set forth in paragraph (2), the secretary may recommend to the court that the prisoner's sentence

be recalled.

(2) The court shall have the discretion to resentence or recall if the court finds that the facts described in subparagraphs (A)
and (B) or subparagraphs (B) and (C) exist:

(A) The prisoner is terminally ill with an incurable condition caused by an illness or disease that would produce death within
12 months, as determined by a physician employed by the department.

(B) The conditions under which the prisoner would be released or receive treatment do not pose a threat to public safety.

(C) The prisoner is permanently medically incapacitated with a medical condition that renders them permanently unable to
perform activities of basic daily living, and results in the prisoner requiring 24-hour total care, including, but not limited to,
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coma, persistent vegetative state, brain death, ventilator-dependency, loss of control of muscular or neurological function, and
that incapacitation did not exist at the time of the original sentencing.

(3) Within 10 days of receipt of a positive recommendation by the secretary, the court shall hold a hearing to consider whether
the prisoner's sentence should be recalled.

(4) Any physician employed by the department who determines that a prisoner has 12 months or less to live shall notify the
chief medical officer of the prognosis. If the chief medical officer concurs with the prognosis, they shall notify the warden.
Within 48 hours of receiving notification, the warden or the warden's representative shall notify the prisoner of the recall
and resentencing procedures, and shall arrange for the prisoner to designate a family member or other outside agent to be
notified as to the prisoner's medical condition and prognosis, and as to the recall and resentencing procedures. If the inmate
is deemed mentally unfit, the warden or the warden's representative shall contact the inmate's emergency contact and provide
the information described in paragraph (2).

(5) The warden or the warden's representative shall provide the prisoner and their family member, agent, or emergency contact,
as described in paragraph (4), updated information throughout the recall and resentencing process with regard to the prisoner's
medical condition and the status of the prisoner's recall and resentencing proceedings.

(6) Notwithstanding any other provisions of this section, the prisoner or their family member or designee may independently
request consideration for recall and resentencing by contacting the chief medical officer at the prison or the secretary. Upon
receipt of the request, the chief medical officer and the warden or the warden's representative shall follow the procedures
described in paragraph (4). If the secretary determines that the prisoner satisfies the criteria set forth in paragraph (2), the
secretary may recommend to the court that the prisoner's sentence be recalled. The secretary shall submit a recommendation
for release within 30 days.

(7) Any recommendation for recall submitted to the court by the secretary shall include one or more medical evaluations, a
postrelease plan, and findings pursuant to paragraph (2).

(8) If possible, the matter shall be heard before the same judge of the court who sentenced the prisoner.

(9) If the court grants the recall and resentencing application, the prisoner shall be released by the department within 48 hours
of receipt of the court's order, unless a longer time period is agreed to by the inmate. At the time of release, the warden or
the warden's representative shall ensure that the prisoner has each of the following in their possession: a discharge medical
summary, full medical records, state identification, parole or postrelease community supervision medications, and all property
belonging to the prisoner. After discharge, any additional records shall be sent to the prisoner's forwarding address.

(10) The secretary shall issue a directive to medical and correctional staff employed by the department that details the guidelines
and procedures for initiating a recall and resentencing procedure. The directive shall clearly state that any prisoner who is given
a prognosis of 12 months or less to live is eligible for recall and resentencing consideration, and that recall and resentencing
procedures shall be initiated upon that prognosis.

(11) The provisions of this subdivision shall be available to an inmate who is sentenced to a county jail pursuant to subdivision
(h). For purposes of those inmates, "secretary"” or "warden" shall mean the county correctional administrator and "chief medical

officer" shall mean a physician designated by the county correctional administrator for this purpose.

(12) This subdivision does not apply to a prisoner sentenced to death or a term of life without the possibility of parole.

37



2021 California Assembly Bill No. 1540, California..., 2021 California...

(f) Notwithstanding any other provision of this section, for purposes of paragraph (3) of subdivision (h), any allegation that a
defendant is eligible for state prison due to a prior or current conviction, sentence enhancement, or because the defendant is
required to register as a sex offender shall not be subject to dismissal pursuant to Section 1385.

(g) A sentence to the state prison for a determinate term for which only one term is specified, is a sentence to state prison
under this section.

(h) (1) Except as provided in paragraph (3), a felony punishable pursuant to this subdivision where the term is not specified in
the underlying offense shall be punishable by a term of imprisonment in a county jail for 16 months, or two or three years.

(2) Except as provided in paragraph (3), a felony punishable pursuant to this subdivision shall be punishable by imprisonment
in a county jail for the term described in the underlying offense.

(3) Notwithstanding paragraphs (1) and (2), where the defendant (A) has a prior or current felony conviction for a serious felony
described in subdivision (c) of Section 1192.7 or a prior or current conviction for a violent felony described in subdivision (c)
of Section 667.5, (B) has a prior felony conviction in another jurisdiction for an offense that has all the elements of a serious
felony described in subdivision (c) of Section 1192.7 or a violent felony described in subdivision (c¢) of Section 667.5, (C) is
required to register as a sex offender pursuant to Chapter 5.5 (commencing with Section 290) of Title 9 of Part 1, or (D) is
convicted of a crime and as part of the sentence an enhancement pursuant to Section 186.11 is imposed, an executed sentence
for a felony punishable pursuant to this subdivision shall be served in the state prison.

(4) Nothing in this subdivision shall be construed to prevent other dispositions authorized by law, including pretrial diversion,
deferred entry of judgment, or an order granting probation pursuant to Section 1203.1.

(5) (A) Unless the court finds, in the interest of justice, that it is not appropriate in a particular case, the court, when imposing
a sentence pursuant to paragraph (1) or (2), shall suspend execution of a concluding portion of the term for a period selected
at the court's discretion.

(B) The portion of a defendant's sentenced term that is suspended pursuant to this paragraph shall be known as mandatory
supervision, and, unless otherwise ordered by the court, shall commence upon release from physical custody or an alternative
custody program, whichever is later. During the period of mandatory supervision, the defendant shall be supervised by the county
probation officer in accordance with the terms, conditions, and procedures generally applicable to persons placed on probation,
for the remaining unserved portion of the sentence imposed by the court. The period of supervision shall be mandatory, and
may not be earlier terminated except by court order. Any proceeding to revoke or modify mandatory supervision under this
subparagraph shall be conducted pursuant to either subdivisions (a) and (b) of Section 1203.2 or Section 1203.3. During the
period when the defendant is under that supervision, unless in actual custody related to the sentence imposed by the court, the
defendant shall be entitled to only actual time credit against the term of imprisonment imposed by the court. Any time period
which is suspended because a person has absconded shall not be credited toward the period of supervision.

(6) When the court is imposing a judgment pursuant to this subdivision concurrent or consecutive to a judgment or judgments
previously imposed pursuant to this subdivision in another county or counties, the court rendering the second or other subsequent

judgment shall determine the county or counties of incarceration and supervision of the defendant.

(7) The sentencing changes made by the act that added this subdivision shall be applied prospectively to any person sentenced
on or after October 1, 2011.

(8) The sentencing changes made to paragraph (5) by the act that added this paragraph shall become effective and operative on
January 1, 2015, and shall be applied prospectively to any person sentenced on or after January 1, 2015.
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(9) Notwithstanding the separate punishment for any enhancement, any enhancement shall be punishable in county jail or state
prison as required by the underlying offense and not as would be required by the enhancement. The intent of the Legislature
in enacting this paragraph is to abrogate the holding in People v. Vega (2014) 222 Cal.App.4th 1374, that if an enhancement
specifies service of sentence in state prison, the entire sentence is served in state prison, even if the punishment for the underlying
offense is a term of imprisonment in the county jail.

SEC. 2.2. Section 1170 of the Penal Code, as amended by Section 15 of Chapter 29 of the Statutes of 2020, is amended to read:

1170. (a) (1) The Legislature finds and declares that the purpose of sentencing is public safety achieved through punishment,
rehabilitation, and restorative justice. When a sentence includes incarceration, this purpose is best served by terms that are
proportionate to the seriousness of the offense with provision for uniformity in the sentences of offenders committing the same
offense under similar circumstances.

(2) The Legislature further finds and declares that programs should be available for inmates, including, but not limited to,
educational, rehabilitative, and restorative justice programs that are designed to promote behavior change and to prepare all
eligible offenders for successful reentry into the community. The Legislature encourages the development of policies and
programs designed to educate and rehabilitate all eligible offenders. In implementing this section, the Department of Corrections
and Rehabilitation is encouraged to allow all eligible inmates the opportunity to enroll in programs that promote successful return
to the community. The Department of Corrections and Rehabilitation is directed to establish a mission statement consistent
with these principles.

(3) In any case in which the sentence prescribed by statute for a person convicted of a public offense is a term of imprisonment
in the state prison, or a term pursuant to subdivision (h), of any specification of three time periods, the court shall sentence the
defendant to one of the terms of imprisonment specified unless the convicted person is given any other disposition provided
by law, including a fine, jail, probation, or the suspension of imposition or execution of sentence or is sentenced pursuant to
subdivision (b) of Section 1168 because they had committed their crime prior to July 1, 1977. In sentencing the convicted person,
the court shall apply the sentencing rules of the Judicial Council. The court, unless it determines that there are circumstances in
mitigation of the sentence prescribed, shall also impose any other term that it is required by law to impose as an additional term.
Nothing in this article shall affect any provision of law that imposes the death penalty, that authorizes or restricts the granting
of probation or suspending the execution or imposition of sentence, or expressly provides for imprisonment in the state prison
for life, except as provided in subdivision (d). In any case in which the amount of preimprisonment credit under Section 2900.5
or any other provision of law is equal to or exceeds any sentence imposed pursuant to this chapter, except for a remaining
portion of mandatory supervision imposed pursuant to subparagraph (B) of paragraph (5) of subdivision (h), the entire sentence
shall be deemed to have been served, except for the remaining period of mandatory supervision, and the defendant shall not be
actually delivered to the custody of the secretary or the county correctional administrator. The court shall advise the defendant
that they shall serve an applicable period of parole, postrelease community supervision, or mandatory supervision and order
the defendant to report to the parole or probation office closest to the defendant's last legal residence, unless the in-custody
credits equal the total sentence, including both confinement time and the period of parole, postrelease community supervision,
or mandatory supervision. The sentence shall be deemed a separate prior prison term or a sentence of imprisonment in a county
jail under subdivision (h) for purposes of Section 667.5, and a copy of the judgment and other necessary documentation shall
be forwarded to the secretary.

(b) (1) When a judgment of imprisonment is to be imposed and the statute specifies three possible terms, the court shall, in its
sound discretion, order imposition of a sentence not to exceed the middle term, except as otherwise provided in paragraph (2).

(2) The court may impose a sentence exceeding the middle term only when there are circumstances in aggravation of the crime
that justify the imposition of a term of imprisonment exceeding the middle term, and the facts underlying those circumtances
have been stipulated to by the defendant, or have been found true beyond a reasonable doubt at trial by the jury or by the judge in
a court trial. Except where evidence supporting an aggravating circumstance is admissible to prove or defend against the charged
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offense or enhancement at trial, or it is otherwise authorized by law, upon request of a defendant, trial on the circumstances in
aggravation alleged in the indictment or information shall be bifurcated from the trial of charges and enhancements. The jury
shall not be informed of the bifurcated allegations until there has been a conviction of a felony offense.

(3) Notwithstanding paragraphs (1) and (2), the court may consider the defendant's prior convictions in determining sentencing
based on a certified record of conviction without submitting the prior convictions to a jury. This paragraph does not apply to
enhancements imposed on prior convictions.

(4) At least four days prior to the time set for imposition of judgment, either party or the victim, or the family of the victim
if the victim is deceased, may submit a statement in aggravation or mitigation to dispute facts in the record or the probation
officer's report, or to present additional facts. The court may consider the record in the case, the probation officer's report,
other reports, including reports received pursuant to Section 1203.03, and statements in aggravation or mitigation submitted
by the prosecution, the defendant, or the victim, or the family of the victim if the victim is deceased, and any further evidence
introduced at the sentencing hearing.

(5) The court shall set forth on the record the facts and reasons for choosing the sentence imposed. The court may not impose
an upper term by using the fact of any enhancement upon which sentence is imposed under any provision of law. A term of
imprisonment shall not be specified if imposition of sentence is suspended.

(¢) The court shall state the reasons for its sentence choice on the record at the time of sentencing. The court shall also inform
the defendant that as part of the sentence after expiration of the term they may be on parole for a period as provided in Section
3000 or 3000.08 or postrelease community supervision for a period as provided in Section 3451.

(d) (1) (A) When a defendant who was under 18 years of age at the time of the commission of the offense for which the defendant
was sentenced to imprisonment for life without the possibility of parole has been incarcerated for at least 15 years, the defendant
may submit to the sentencing court a petition for recall and resentencing.

(B) Notwithstanding subparagraph (A), this paragraph shall not apply to defendants sentenced to life without parole for an
offense where it was pled and proved that the defendant tortured, as described in Section 206, their victim or the victim was a
public safety official, including any law enforcement personnel mentioned in Chapter 4.5 (commencing with Section 830) of
Title 3, or any firefighter as described in Section 245.1, as well as any other officer in any segment of law enforcement who is
employed by the federal government, the state, or any of its political subdivisions.

(2) The defendant shall file the original petition with the sentencing court. A copy of the petition shall be served on the agency
that prosecuted the case. The petition shall include the defendant's statement that the defendant was under 18 years of age at
the time of the crime and was sentenced to life in prison without the possibility of parole, the defendant's statement describing
their remorse and work towards rehabilitation, and the defendant's statement that one of the following is true:

(A) The defendant was convicted pursuant to felony murder or aiding and abetting murder provisions of law.

(B) The defendant does not have juvenile felony adjudications for assault or other felony crimes with a significant potential for
personal harm to victims prior to the offense for which the sentence is being considered for recall.

(C) The defendant committed the offense with at least one adult codefendant.
(D) The defendant has performed acts that tend to indicate rehabilitation or the potential for rehabilitation, including, but not

limited to, availing themselves of rehabilitative, educational, or vocational programs, if those programs have been available at
their classification level and facility, using self-study for self-improvement, or showing evidence of remorse.
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(3) If any of the information required in paragraph (2) is missing from the petition, or if proof of service on the prosecuting
agency is not provided, the court shall return the petition to the defendant and advise the defendant that the matter cannot be
considered without the missing information.

(4) A reply to the petition, if any, shall be filed with the court within 60 days of the date on which the prosecuting agency was
served with the petition, unless a continuance is granted for good cause.

(5) If the court finds by a preponderance of the evidence that one or more of the statements specified in subparagraphs (A)
to (D), inclusive, of paragraph (2) is true, the court shall recall the sentence and commitment previously ordered and hold a
hearing to resentence the defendant in the same manner as if the defendant had not previously been sentenced, provided that
the new sentence, if any, is not greater than the initial sentence. Victims, or victim family members if the victim is deceased,
shall retain the rights to participate in the hearing.

(6) The factors that the court may consider when determining whether to resentence the defendant to a term of imprisonment
with the possibility of parole include, but are not limited to, the following:

(A) The defendant was convicted pursuant to felony murder or aiding and abetting murder provisions of law.

(B) The defendant does not have juvenile felony adjudications for assault or other felony crimes with a significant potential for
personal harm to victims prior to the offense for which the defendant was sentenced to life without the possibility of parole.

(C) The defendant committed the offense with at least one adult codefendant.

(D) Prior to the offense for which the defendant was sentenced to life without the possibility of parole, the defendant had
insufficient adult support or supervision and had suffered from psychological or physical trauma, or significant stress.

(E) The defendant suffers from cognitive limitations due to mental illness, developmental disabilities, or other factors that did
not constitute a defense, but influenced the defendant's involvement in the offense.

(F) The defendant has performed acts that tend to indicate rehabilitation or the potential for rehabilitation, including, but not
limited to, availing themselves of rehabilitative, educational, or vocational programs, if those programs have been available at
their classification level and facility, using self-study for self-improvement, or showing evidence of remorse.

(G) The defendant has maintained family ties or connections with others through letter writing, calls, or visits, or has eliminated
contact with individuals outside of prison who are currently involved with crime.

(H) The defendant has had no disciplinary actions for violent activities in the last five years in which the defendant was
determined to be the aggressor.

(7) The court shall have the discretion to resentence the defendant in the same manner as if the defendant had not previously
been sentenced, provided that the new sentence, if any, is not greater than the initial sentence. The discretion of the court shall
be exercised in consideration of the criteria in paragraph (6). Victims, or victim family members if the victim is deceased, shall
be notified of the resentencing hearing and shall retain their rights to participate in the hearing.

(8) If the sentence is not recalled or the defendant is resentenced to imprisonment for life without the possibility of parole,
the defendant may submit another petition for recall and resentencing to the sentencing court when the defendant has been
committed to the custody of the department for at least 20 years. If the sentence is not recalled or the defendant is resentenced to
imprisonment for life without the possibility of parole under that petition, the defendant may file another petition after having
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served 24 years. The final petition may be submitted, and the response to that petition shall be determined, during the 25th
year of the defendant's sentence.

(9) In addition to the criteria in paragraph (6), the court may consider any other criteria that the court deems relevant to its
decision, so long as the court identifies them on the record, provides a statement of reasons for adopting them, and states why
the defendant does or does not satisfy the criteria.

(10) This subdivision shall have retroactive application.
(11) Nothing in this paragraph is intended to diminish or abrogate any rights or remedies otherwise available to the defendant.

(e) (1) Notwithstanding any other law and consistent with paragraph (1) of subdivision (a), if the secretary determines that a
prisoner satisfies the criteria set forth in paragraph (2), the secretary may recommend to the court that the prisoner's sentence
be recalled.

(2) The court shall have the discretion to resentence or recall if the court finds that the facts described in subparagraphs (A)
and (B) or subparagraphs (B) and (C) exist:

(A) The prisoner is terminally ill with an incurable condition caused by an illness or disease that would produce death within
12 months, as determined by a physician employed by the department.

(B) The conditions under which the prisoner would be released or receive treatment do not pose a threat to public safety.

(C) The prisoner is permanently medically incapacitated with a medical condition that renders them permanently unable to
perform activities of basic daily living, and results in the prisoner requiring 24-hour total care, including, but not limited to,
coma, persistent vegetative state, brain death, ventilator-dependency, loss of control of muscular or neurological function, and
that incapacitation did not exist at the time of the original sentencing.

(3) Within 10 days of receipt of a positive recommendation by the secretary, the court shall hold a hearing to consider whether
the prisoner's sentence should be recalled.

(4) Any physician employed by the department who determines that a prisoner has 12 months or less to live shall notify the
chief medical officer of the prognosis. If the chief medical officer concurs with the prognosis, they shall notify the warden.
Within 48 hours of receiving notification, the warden or the warden's representative shall notify the prisoner of the recall
and resentencing procedures, and shall arrange for the prisoner to designate a family member or other outside agent to be
notified as to the prisoner's medical condition and prognosis, and as to the recall and resentencing procedures. If the inmate
is deemed mentally unfit, the warden or the warden's representative shall contact the inmate's emergency contact and provide
the information described in paragraph (2).

(5) The warden or the warden's representative shall provide the prisoner and their family member, agent, or emergency contact,
as described in paragraph (4), updated information throughout the recall and resentencing process with regard to the prisoner's
medical condition and the status of the prisoner's recall and resentencing proceedings.

(6) Notwithstanding any other provisions of this section, the prisoner or their family member or designee may independently
request consideration for recall and resentencing by contacting the chief medical officer at the prison or the secretary. Upon
receipt of the request, the chief medical officer and the warden or the warden's representative shall follow the procedures
described in paragraph (4). If the secretary determines that the prisoner satisfies the criteria set forth in paragraph (2), the
secretary may recommend to the court that the prisoner's sentence be recalled. The secretary shall submit a recommendation
for release within 30 days.
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(7) Any recommendation for recall submitted to the court by the secretary shall include one or more medical evaluations, a
postrelease plan, and findings pursuant to paragraph (2).

(8) If possible, the matter shall be heard before the same judge of the court who sentenced the prisoner.

(9) If the court grants the recall and resentencing application, the prisoner shall be released by the department within 48 hours
of receipt of the court's order, unless a longer time period is agreed to by the inmate. At the time of release, the warden or
the warden's representative shall ensure that the prisoner has each of the following in their possession: a discharge medical
summary, full medical records, state identification, parole or postrelease community supervision medications, and all property
belonging to the prisoner. After discharge, any additional records shall be sent to the prisoner's forwarding address.

(10) The secretary shall issue a directive to medical and correctional staff employed by the department that details the guidelines
and procedures for initiating a recall and resentencing procedure. The directive shall clearly state that any prisoner who is given
a prognosis of 12 months or less to live is eligible for recall and resentencing consideration, and that recall and resentencing
procedures shall be initiated upon that prognosis.

(11) The provisions of this subdivision shall be available to an inmate who is sentenced to a county jail pursuant to subdivision
(h). For purposes of those inmates, "secretary"” or "warden" shall mean the county correctional administrator and "chief medical
officer" shall mean a physician designated by the county correctional administrator for this purpose.

(12) This subdivision does not apply to a prisoner sentenced to death or a term of life without the possibility of parole.

(f) Notwithstanding any other provision of this section, for purposes of paragraph (3) of subdivision (h), any allegation that a
defendant is eligible for state prison due to a prior or current conviction, sentence enhancement, or because the defendant is
required to register as a sex offender shall not be subject to dismissal pursuant to Section 1385.

(g) A sentence to the state prison for a determinate term for which only one term is specified, is a sentence to state prison
under this section.

(h) (1) Except as provided in paragraph (3), a felony punishable pursuant to this subdivision where the term is not specified in
the underlying offense shall be punishable by a term of imprisonment in a county jail for 16 months, or two or three years.

(2) Except as provided in paragraph (3), a felony punishable pursuant to this subdivision shall be punishable by imprisonment
in a county jail for the term described in the underlying offense.

(3) Notwithstanding paragraphs (1) and (2), where the defendant (A) has a prior or current felony conviction for a serious felony
described in subdivision (¢) of Section 1192.7 or a prior or current conviction for a violent felony described in subdivision (¢)
of Section 667.5, (B) has a prior felony conviction in another jurisdiction for an offense that has all the elements of a serious
felony described in subdivision (c) of Section 1192.7 or a violent felony described in subdivision (c¢) of Section 667.5, (C) is
required to register as a sex offender pursuant to Chapter 5.5 (commencing with Section 290) of Title 9 of Part 1, or (D) is
convicted of a crime and as part of the sentence an enhancement pursuant to Section 186.11 is imposed, an executed sentence
for a felony punishable pursuant to this subdivision shall be served in the state prison.

(4) Nothing in this subdivision shall be construed to prevent other dispositions authorized by law, including pretrial diversion,
deferred entry of judgment, or an order granting probation pursuant to Section 1203.1.

43



2021 California Assembly Bill No. 1540, California..., 2021 California...

(5) (A) Unless the court finds, in the interest of justice, that it is not appropriate in a particular case, the court, when imposing
a sentence pursuant to paragraph (1) or (2), shall suspend execution of a concluding portion of the term for a period selected
at the court's discretion.

(B) The portion of a defendant's sentenced term that is suspended pursuant to this paragraph shall be known as mandatory
supervision, and, unless otherwise ordered by the court, shall commence upon release from physical custody or an alternative
custody program, whichever is later. During the period of mandatory supervision, the defendant shall be supervised by the county
probation officer in accordance with the terms, conditions, and procedures generally applicable to persons placed on probation,
for the remaining unserved portion of the sentence imposed by the court. The period of supervision shall be mandatory, and
may not be earlier terminated except by court order. Any proceeding to revoke or modify mandatory supervision under this
subparagraph shall be conducted pursuant to either subdivisions (a) and (b) of Section 1203.2 or Section 1203.3. During the
period when the defendant is under that supervision, unless in actual custody related to the sentence imposed by the court, the
defendant shall be entitled to only actual time credit against the term of imprisonment imposed by the court. Any time period
which is suspended because a person has absconded shall not be credited toward the period of supervision.

(6) When the court is imposing a judgment pursuant to this subdivision concurrent or consecutive to a judgment or judgments
previously imposed pursuant to this subdivision in another county or counties, the court rendering the second or other subsequent
judgment shall determine the county or counties of incarceration and supervision of the defendant.

(7) The sentencing changes made by the act that added this subdivision shall be applied prospectively to any person sentenced
on or after October 1, 2011.

(8) The sentencing changes made to paragraph (5) by the act that added this paragraph shall become effective and operative on
January 1, 2015, and shall be applied prospectively to any person sentenced on or after January 1, 2015.

(9) Notwithstanding the separate punishment for any enhancement, any enhancement shall be punishable in county jail or state
prison as required by the underlying offense and not as would be required by the enhancement. The intent of the Legislature
in enacting this paragraph is to abrogate the holding in People v. Vega (2014) 222 Cal.App.4th 1374, that if an enhancement
specifies service of sentence in state prison, the entire sentence is served in state prison, even if the punishment for the underlying
offense is a term of imprisonment in the county jail.

SEC. 2.3. Section 1170 of the Penal Code, as amended by Section 15 of Chapter 29 of the Statutes of 2020, is amended to read:

1170. (a) (1) The Legislature finds and declares that the purpose of sentencing is public safety achieved through punishment,
rehabilitation, and restorative justice. When a sentence includes incarceration, this purpose is best served by terms that are
proportionate to the seriousness of the offense with provision for uniformity in the sentences of offenders committing the same
offense under similar circumstances.

(2) The Legislature further finds and declares that programs should be available for inmates, including, but not limited to,
educational, rehabilitative, and restorative justice programs that are designed to promote behavior change and to prepare all
eligible offenders for successful reentry into the community. The Legislature encourages the development of policies and
programs designed to educate and rehabilitate all eligible offenders. In implementing this section, the Department of Corrections
and Rehabilitation is encouraged to allow all eligible inmates the opportunity to enroll in programs that promote successful return
to the community. The Department of Corrections and Rehabilitation is directed to establish a mission statement consistent
with these principles.

(3) In any case in which the sentence prescribed by statute for a person convicted of a public offense is a term of imprisonment

in the state prison, or a term pursuant to subdivision (h), of any specification of three time periods, the court shall sentence the
defendant to one of the terms of imprisonment specified unless the convicted person is given any other disposition provided
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by law, including a fine, jail, probation, or the suspension of imposition or execution of sentence or is sentenced pursuant to
subdivision (b) of Section 1168 because they had committed their crime prior to July 1, 1977. In sentencing the convicted person,
the court shall apply the sentencing rules of the Judicial Council. The court, unless it determines that there are circumstances in
mitigation of the sentence prescribed, shall also impose any other term that it is required by law to impose as an additional term.
Nothing in this article shall affect any provision of law that imposes the death penalty, that authorizes or restricts the granting
of probation or suspending the execution or imposition of sentence, or expressly provides for imprisonment in the state prison
for life, except as provided in subdivision (d). In any case in which the amount of preimprisonment credit under Section 2900.5
or any other provision of law is equal to or exceeds any sentence imposed pursuant to this chapter, except for a remaining
portion of mandatory supervision imposed pursuant to subparagraph (B) of paragraph (5) of subdivision (h), the entire sentence
shall be deemed to have been served, except for the remaining period of mandatory supervision, and the defendant shall not be
actually delivered to the custody of the secretary or the county correctional administrator. The court shall advise the defendant
that they shall serve an applicable period of parole, postrelease community supervision, or mandatory supervision and order
the defendant to report to the parole or probation office closest to the defendant's last legal residence, unless the in-custody
credits equal the total sentence, including both confinement time and the period of parole, postrelease community supervision,
or mandatory supervision. The sentence shall be deemed a separate prior prison term or a sentence of imprisonment in a county
jail under subdivision (h) for purposes of Section 667.5, and a copy of the judgment and other necessary documentation shall
be forwarded to the secretary.

(b) (1) When a judgment of imprisonment is to be imposed and the statute specifies three possible terms, the court shall, in its
sound discretion, order imposition of a sentence not to exceed the middle term, except as otherwise provided in paragraph(2).

(2) The court may impose a sentence exceeding the middle term only when there are circumstances in aggravation of the crime
that justify the imposition of a term of imprisonment exceeding the middle term, and the facts underlying those circumtances
have been stipulated to by the defendant, or have been found true beyond a reasonable doubt at trial by the jury or by the judge in
a court trial. Except where evidence supporting an aggravating circumstance is admissible to prove or defend against the charged
offense or enhancement at trial, or it is otherwise authorized by law, upon request of a defendant, trial on the circumstances in
aggravation alleged in the indictment or information shall be bifurcated from the trial of charges and enhancements. The jury
shall not be informed of the bifurcated allegations until there has been a conviction of a felony offense.

(3) Notwithstanding paragraphs (1) and (2), the court may consider the defendant's prior convictions in determining sentencing
based on a certified record of conviction without submitting the prior convictions to a jury. This paragraph does not apply to
enhancements imposed on prior convictions.

(4) At least four days prior to the time set for imposition of judgment, either party or the victim, or the family of the victim
if the victim is deceased, may submit a statement in aggravation or mitigation to dispute facts in the record or the probation
officer's report, or to present additional facts. The court may consider the record in the case, the probation officer's report,
other reports, including reports received pursuant to Section 1203.03, and statements in aggravation or mitigation submitted
by the prosecution, the defendant, or the victim, or the family of the victim if the victim is deceased, and any further evidence
introduced at the sentencing hearing.

(5) The court shall set forth on the record the facts and reasons for choosing the sentence imposed. The court may not impose
an upper term by using the fact of any enhancement upon which sentence is imposed under any provision of law. A term of
imprisonment shall not be specified if imposition of sentence is suspended.

(6) Notwithstanding paragraph (1), and unless the court finds that the aggravating circumstances outweigh the mitigating

circumstances that imposition of the lower term would be contrary to the interests of justice, the court shall order imposition of
the lower term if any of the following was a contributing factor in the commission of the offense:
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(A) The person has experienced psychological, physical, or childhood trauma, including, but not limited to, abuse, neglect,
exploitation, or sexual violence.

(B) The person is a youth, or was a youth as defined under subdivision (b) of Section 1016.7 at the time of the commission
of the offense.

(C) Prior to the instant offense, or at the time of the commission of the offense, the person is or was a victim of intimate partner
violence or human trafficking.

(7) Paragraph (6) does not preclude the court from imposing the lower term even if there is no evidence of those circumstances
listed in paragraph (6) present.

(c) The court shall state the reasons for its sentence choice on the record at the time of sentencing. The court shall also inform
the defendant that as part of the sentence after expiration of the term they may be on parole for a period as provided in Section
3000 or 3000.08 or postrelease community supervision for a period as provided in Section 3451.

(d) (1) (A) When a defendant who was under 18 years of age at the time of the commission of the offense for which the defendant
was sentenced to imprisonment for life without the possibility of parole has been incarcerated for at least 15 years, the defendant
may submit to the sentencing court a petition for recall and resentencing.

(B) Notwithstanding subparagraph A this paragraph shall not apply to defendants sentenced to life without parole for an offense
where it was pled and proved that the defendant tortured, as described in Section 206, their victim or the victim was a public
safety official, including any law enforcement personnel mentioned in Chapter 4.5 (commencing with Section 830) of Title 3,
or any firefighter as described in Section 245.1, as well as any other officer in any segment of law enforcement who is employed
by the federal government, the state, or any of its political subdivisions.

(2) The defendant shall file the original petition with the sentencing court. A copy of the petition shall be served on the agency
that prosecuted the case. The petition shall include the defendant's statement that the defendant was under 18 years of age at
the time of the crime and was sentenced to life in prison without the possibility of parole, the defendant's statement describing
their remorse and work towards rehabilitation, and the defendant's statement that one of the following is true:

(A) The defendant was convicted pursuant to felony murder or aiding and abetting murder provisions of law.

(B) The defendant does not have juvenile felony adjudications for assault or other felony crimes with a significant potential for
personal harm to victims prior to the offense for which the sentence is being considered for recall.

(C) The defendant committed the offense with at least one adult codefendant.

(D) The defendant has performed acts that tend to indicate rehabilitation or the potential for rehabilitation, including, but not
limited to, availing themselves of rehabilitative, educational, or vocational programs, if those programs have been available at
their classification level and facility, using self-study for self-improvement, or showing evidence of remorse.

(3) If any of the information required in paragraph (2) is missing from the petition, or if proof of service on the prosecuting
agency is not provided, the court shall return the petition to the defendant and advise the defendant that the matter cannot be

considered without the missing information.

(4) A reply to the petition, if any, shall be filed with the court within 60 days of the date on which the prosecuting agency was
served with the petition, unless a continuance is granted for good cause.
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(5) If the court finds by a preponderance of the evidence that one or more of the statements specified in subparagraphs (A)
to (D), inclusive, of paragraph (2) is true, the court shall recall the sentence and commitment previously ordered and hold a
hearing to resentence the defendant in the same manner as if the defendant had not previously been sentenced, provided that
the new sentence, if any, is not greater than the initial sentence. Victims, or victim family members if the victim is deceased,
shall retain the rights to participate in the hearing.

(6) The factors that the court may consider when determining whether to resentence the defendant to a term of imprisonment
with the possibility of parole include, but are not limited to, the following:

(A) The defendant was convicted pursuant to felony murder or aiding and abetting murder provisions of law.

(B) The defendant does not have juvenile felony adjudications for assault or other felony crimes with a significant potential for
personal harm to victims prior to the offense for which the defendant was sentenced to life without the possibility of parole.

(C) The defendant committed the offense with at least one adult codefendant.

(D) Prior to the offense for which the defendant was sentenced to life without the possibility of parole, the defendant had
insufficient adult support or supervision and had suffered from psychological or physical trauma, or significant stress.

(E) The defendant suffers from cognitive limitations due to mental illness, developmental disabilities, or other factors that did
not constitute a defense, but influenced the defendant's involvement in the offense.

(F) The defendant has performed acts that tend to indicate rehabilitation or the potential for rehabilitation, including, but not
limited to, availing themselves of rehabilitative, educational, or vocational programs, if those programs have been available at
their classification level and facility, using self-study for self-improvement, or showing evidence of remorse.

(G) The defendant has maintained family ties or connections with others through letter writing, calls, or visits, or has eliminated
contact with individuals outside of prison who are currently involved with crime.

(H) The defendant has had no disciplinary actions for violent activities in the last five years in which the defendant was
determined to be the aggressor.

(7) The court shall have the discretion to resentence the defendant in the same manner as if the defendant had not previously
been sentenced, provided that the new sentence, if any, is not greater than the initial sentence. The discretion of the court shall
be exercised in consideration of the criteria in paragraph (6). Victims, or victim family members if the victim is deceased, shall
be notified of the resentencing hearing and shall retain their rights to participate in the hearing.

(8) Notwithstanding paragraph (7), the court may also resentence the defendant to a term that is less than the initial sentence if
any of the following were a contributing factor in the commission of the alleged offense:

(9) Paragraph (8) does not prohibit the court from resentencing the defendant to a term that is less than the initial sentence even
if none of the circumstances listed in paragraph (8) are present.

(A) The person has experienced psychological, physical, or childhood trauma, including, but not limited to, abuse, neglect,
exploitation, or sexual violence.

(B) The person is a youth, or was a youth as defined under subdivision (b) of Section 1016.7 at the time of the commission
of the offense.
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(C) Prior to the instant offense, or at the time of the commission of the offense, the person is or was a victim of intimate partner
violence or human trafficking.

(10) If the sentence is not recalled or the defendant is resentenced to imprisonment for life without the possibility of parole,
the defendant may submit another petition for recall and resentencing to the sentencing court when the defendant has been
committed to the custody of the department for at least 20 years. If the sentence is not recalled or the defendant is resentenced to
imprisonment for life without the possibility of parole under that petition, the defendant may file another petition after having
served 24 years. The final petition may be submitted, and the response to that petition shall be determined, during the 25th
year of the defendant's sentence.

(11) In addition to the criteria in paragraph (6) the court may consider any other criteria that the court deems relevant to its
decision, so long as the court identifies them on the record, provides a statement of reasons for adopting them, and states why
the defendant does or does not satisfy the criteria.

(12) This subdivision shall have retroactive application.
(13) Nothing in this paragraph is intended to diminish or abrogate any rights or remedies otherwise available to the defendant.

(e) (1) Notwithstanding any other law and consistent with paragraph (1) of subdivision (a), if the secretary determines that a
prisoner satisfies the criteria set forth in paragraph (2), the secretary may recommend to the court that the prisoner's sentence
be recalled.

(2) The court shall have the discretion to resentence or recall if the court finds that the facts described in subparagraphs (A)
and (B) or subparagraphs (B) and (C) exist:

(A) The prisoner is terminally ill with an incurable condition caused by an illness or disease that would produce death within
12 months, as determined by a physician employed by the department.

(B) The conditions under which the prisoner would be released or receive treatment do not pose a threat to public safety.

(C) The prisoner is permanently medically incapacitated with a medical condition that renders them permanently unable to
perform activities of basic daily living, and results in the prisoner requiring 24-hour total care, including, but not limited to,
coma, persistent vegetative state, brain death, ventilator-dependency, loss of control of muscular or neurological function, and
that incapacitation did not exist at the time of the original sentencing.

(3) Within 10 days of receipt of a positive recommendation by the secretary, the court shall hold a hearing to consider whether
the prisoner's sentence should be recalled.

(4) Any physician employed by the department who determines that a prisoner has 12 months or less to live shall notify the
chief medical officer of the prognosis. If the chief medical officer concurs with the prognosis, they shall notify the warden.
Within 48 hours of receiving notification, the warden or the warden's representative shall notify the prisoner of the recall
and resentencing procedures, and shall arrange for the prisoner to designate a family member or other outside agent to be
notified as to the prisoner's medical condition and prognosis, and as to the recall and resentencing procedures. If the inmate
is deemed mentally unfit, the warden or the warden's representative shall contact the inmate's emergency contact and provide
the information described in paragraph (2).

(5) The warden or the warden's representative shall provide the prisoner and their family member, agent, or emergency contact,

as described in paragraph (4), updated information throughout the recall and resentencing process with regard to the prisoner's
medical condition and the status of the prisoner's recall and resentencing proceedings.
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(6) Notwithstanding any other provisions of this section, the prisoner or their family member or designee may independently
request consideration for recall and resentencing by contacting the chief medical officer at the prison or the secretary. Upon
receipt of the request, the chief medical officer and the warden or the warden's representative shall follow the procedures
described in paragraph (4). If the secretary determines that the prisoner satisfies the criteria set forth in paragraph (2), the
secretary may recommend to the court that the prisoner's sentence be recalled. The secretary shall submit a recommendation
for release within 30 days.

(7) Any recommendation for recall submitted to the court by the secretary shall include one or more medical evaluations, a
postrelease plan, and findings pursuant to paragraph (2).

(8) If possible, the matter shall be heard before the same judge of the court who sentenced the prisoner.

(9) If the court grants the recall and resentencing application, the prisoner shall be released by the department within 48 hours
of receipt of the court's order, unless a longer time period is agreed to by the inmate. At the time of release, the warden or
the warden's representative shall ensure that the prisoner has each of the following in their possession: a discharge medical
summary, full medical records, state identification, parole or postrelease community supervision medications, and all property
belonging to the prisoner. After discharge, any additional records shall be sent to the prisoner's forwarding address.

(10) The secretary shall issue a directive to medical and correctional staff employed by the department that details the guidelines
and procedures for initiating a recall and resentencing procedure. The directive shall clearly state that any prisoner who is given
a prognosis of 12 months or less to live is eligible for recall and resentencing consideration, and that recall and resentencing
procedures shall be initiated upon that prognosis.

(11) The provisions of this subdivision shall be available to an inmate who is sentenced to a county jail pursuant to subdivision
(h). For purposes of those inmates, "secretary” or "warden" shall mean the county correctional administrator and "chief medical
officer" shall mean a physician designated by the county correctional administrator for this purpose.

(12) This subdivision does not apply to a prisoner sentenced to death or a term of life without the possibility of parole.

(f) Notwithstanding any other provision of this section, for purposes of paragraph (3) of subdivision (h), any allegation that a
defendant is eligible for state prison due to a prior or current conviction, sentence enhancement, or because the defendant is
required to register as a sex offender shall not be subject to dismissal pursuant to Section 1385.

(g) A sentence to the state prison for a determinate term for which only one term is specified, is a sentence to state prison
under this section.

(h) (1) Except as provided in paragraph (3), a felony punishable pursuant to this subdivision where the term is not specified in
the underlying offense shall be punishable by a term of imprisonment in a county jail for 16 months, or two or three years.

(2) Except as provided in paragraph (3), a felony punishable pursuant to this subdivision shall be punishable by imprisonment
in a county jail for the term described in the underlying offense.

(3) Notwithstanding paragraphs (1) and (2), where the defendant (A) has a prior or current felony conviction for a serious felony
described in subdivision (¢) of Section 1192.7 or a prior or current conviction for a violent felony described in subdivision (¢)
of Section 667.5, (B) has a prior felony conviction in another jurisdiction for an offense that has all the elements of a serious
felony described in subdivision (c) of Section 1192.7 or a violent felony described in subdivision (c¢) of Section 667.5, (C) is
required to register as a sex offender pursuant to Chapter 5.5 (commencing with Section 290) of Title 9 of Part 1, or (D) is
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convicted of a crime and as part of the sentence an enhancement pursuant to Section 186.11 is imposed, an executed sentence
for a felony punishable pursuant to this subdivision shall be served in the state prison.

(4) Nothing in this subdivision shall be construed to prevent other dispositions authorized by law, including pretrial diversion,
deferred entry of judgment, or an order granting probation pursuant to Section 1203.1.

(5) (A) Unless the court finds, in the interest of justice, that it is not appropriate in a particular case, the court, when imposing
a sentence pursuant to paragraph (1) or (2), shall suspend execution of a concluding portion of the term for a period selected
at the court's discretion.

(B) The portion of a defendant's sentenced term that is suspended pursuant to this paragraph shall be known as mandatory
supervision, and, unless otherwise ordered by the court, shall commence upon release from physical custody or an alternative
custody program, whichever is later. During the period of mandatory supervision, the defendant shall be supervised by the county
probation officer in accordance with the terms, conditions, and procedures generally applicable to persons placed on probation,
for the remaining unserved portion of the sentence imposed by the court. The period of supervision shall be mandatory, and
may not be earlier terminated except by court order. Any proceeding to revoke or modify mandatory supervision under this
subparagraph shall be conducted pursuant to either subdivisions (a) and (b) of Section 1203.2 or Section 1203.3. During the
period when the defendant is under that supervision, unless in actual custody related to the sentence imposed by the court, the
defendant shall be entitled to only actual time credit against the term of imprisonment imposed by the court. Any time period
which is suspended because a person has absconded shall not be credited toward the period of supervision.

(6) When the court is imposing a judgment pursuant to this subdivision concurrent or consecutive to a judgment or judgments
previously imposed pursuant to this subdivision in another county or counties, the court rendering the second or other subsequent
judgment shall determine the county or counties of incarceration and supervision of the defendant.

(7) The sentencing changes made by the act that added this subdivision shall be applied prospectively to any person sentenced
on or after October 1, 2011.

(8) The sentencing changes made to paragraph (5) by the act that added this paragraph shall become effective and operative on
January 1, 2015, and shall be applied prospectively to any person sentenced on or after January 1, 2015.

(9) Notwithstanding the separate punishment for any enhancement, any enhancement shall be punishable in county jail or state
prison as required by the underlying offense and not as would be required by the enhancement. The intent of the Legislature
in enacting this paragraph is to abrogate the holding in People v. Vega (2014) 222 Cal.App.4th 1374, that if an enhancement
specifies service of sentence in state prison, the entire sentence is served in state prison, even if the punishment for the underlying
offense is a term of imprisonment in the county jail.

SEC. 3. Section 1170.03 is added to the Penal Code, to read:

1170.03. (a) (1) When a defendant, upon conviction for a felony offense, has been committed to the custody of the Secretary
of the Department of Corrections and Rehabilitation or to the custody of the county correctional administrator pursuant to
subdivision (h) of Section 1170, the court may, within 120 days of the date of commitment on its own motion, at any time upon
the recommendation of the secretary or the Board of Parole Hearings in the case of a defendant incarcerated in state prison,
the county correctional administrator in the case of a defendant incarcerated in county jail, the district attorney of the county
in which the defendant was sentenced, or the Attorney General if the Department of Justice originally prosecuted the case,
recall the sentence and commitment previously ordered and resentence the defendant in the same manner as if they had not
previously been sentenced, whether or not the defendant is still in custody, and provided the new sentence, if any, is no greater
than the initial sentence.
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(2) The court, in recalling and resentencing under this subdivision, shall apply the sentencing rules of the Judicial Council and
apply any changes in law that reduce sentences or provide for judicial discretion so as to eliminate disparity of sentences and
to promote uniformity of sentencing.

(3) The resentencing court may, in the interest of justice and regardless of whether the original sentence was imposed after a
trial or plea agreement, do the following:

(A) Reduce a defendant's term of imprisonment by modifying the sentence.

(B) Vacate the defendant's conviction and impose judgment on any necessarily included lesser offense or lesser related offense,
whether or not that offense was charged in the original pleading, and then resentence the defendant to a reduced term of
imprisonment, with the concurrence of both the defendant and the district attorney of the county in which the defendant was
sentenced or the Attorney General if the Department of Justice originally prosecuted the case.

(4) In recalling and resentencing pursuant to this provision, the court may consider postconviction factors, including, but not
limited to, the disciplinary record and record of rehabilitation of the defendant while incarcerated, evidence that reflects whether
age, time served, and diminished physical condition, if any, have reduced the defendant's risk for future violence, and evidence
that reflects that circumstances have changed since the original sentencing so that continued incarceration is no longer in the
interest of justice.

(5) Credit shall be given for time served.
(6) The court shall state on the record the reasons for its decision to grant or deny recall and resentencing.
(7) Resentencing may be granted without a hearing upon stipulation by the parties.

(8) Resentencing shall not be denied, nor a stipulation rejected, without a hearing where the parties have an opportunity to
address the basis for the intended denial or rejection. If a hearing is held, the defendant may appear remotely and the court may
conduct the hearing through the use of remote technology, unless counsel requests their physical presence in court.

(b) If a resentencing request pursuant to subdivision (a) is from the Secretary of the Department of Corrections and
Rehabilitation, the Board of Parole Hearings, a county correctional administrator, a district attorney, or the Attorney General,
all of the following shall apply:

(1) The court shall provide notice to the defendant and set a status conference within 30 days after the date that the court received
the request. The court's order setting the conference shall also appoint counsel to represent the defendant.

(2) There shall be a presumption favoring recall and resentencing of the defendant, which may only be overcome if a court finds
the defendant is an unreasonable risk of danger to public safety, as defined in subdivision (c) of Section 1170.18.

SEC. 3.1. Section 1170.03 is added to the Penal Code, to read:

1170.03. (a) (1) When a defendant, upon conviction for a felony offense, has been committed to the custody of the Secretary
of the Department of Corrections and Rehabilitation or to the custody of the county correctional administrator pursuant to
subdivision (h) of Section 1170, the court may, within 120 days of the date of commitment on its own motion, at any time upon
the recommendation of the secretary or the Board of Parole Hearings in the case of a defendant incarcerated in state prison,
the county correctional administrator in the case of a defendant incarcerated in county jail, the district attorney of the county
in which the defendant was sentenced, or the Attorney General if the Department of Justice originally prosecuted the case,
recall the sentence and commitment previously ordered and resentence the defendant in the same manner as if they had not
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previously been sentenced, whether or not the defendant is still in custody, and provided the new sentence, if any, is no greater
than the initial sentence.

(2) The court, in recalling and resentencing under this subdivision, shall apply the sentencing rules of the Judicial Council and
apply any changes in law that reduce sentences or provide for judicial discretion so as to eliminate disparity of sentences and
to promote uniformity of sentencing.

(3) The resentencing court may, in the interest of justice and regardless of whether the original sentence was imposed after a
trial or plea agreement, do the following:

(A) Reduce a defendant's term of imprisonment by modifying the sentence.

(B) Vacate the defendant's conviction and impose judgment on any necessarily included lesser offense or lesser related offense,
whether or not that offense was charged in the original pleading, and then resentence the defendant to a reduced term of
imprisonment, with the concurrence of both the defendant and the district attorney of the county in which the defendant was
sentenced or the Attorney General if the Department of Justice originally prosecuted the case.

(4) In recalling and resentencing pursuant to this provision, the court may consider postconviction factors, including, but not
limited to, the disciplinary record and record of rehabilitation of the defendant while incarcerated, evidence that reflects whether
age, time served, and diminished physical condition, if any, have reduced the defendant's risk for future violence, and evidence
that reflects that circumstances have changed since the original sentencing so that continued incarceration is no longer in the
interest of justice. The court shall consider if the defendant has experienced psychological, physical, or childhood trauma,
including, but not limited to, abuse, neglect, exploitation, or sexual violence, if the defendant was a victim of intimate partner
violence or human trafficking prior to or at the time of the commission of the offense, or if the defendant is a youth or was
a youth as defined under subdivision (b) of Section 1016.7 at the time of the commission of the offense, and whether those
circumstances were a contributing factor in the commission of the offense.

(5) Credit shall be given for time served.

(6) The court shall state on the record the reasons for its decision to grant or deny recall and resentencing.

(7) Resentencing may be granted without a hearing upon stipulation by the parties.

(8) Resentencing shall not be denied, nor a stipulation rejected, without a hearing where the parties have an opportunity to
address the basis for the intended denial or rejection. If a hearing is held, the defendant may appear remotely and the court may
conduct the hearing through the use of remote technology, unless counsel requests their physical presence in court.

(b) If a resentencing request pursuant to subdivision (a) is from the Secretary of the Department of Corrections and
Rehabilitation, the Board of Parole Hearings, a county correctional administrator, a district attorney, or the Attorney General,

all of the following shall apply:

(1) The court shall provide notice to the defendant and set a status conference within 30 days after the date that the court received
the request. The court's order setting the conference shall also appoint counsel to represent the defendant.

(2) There shall be a presumption favoring recall and resentencing of the defendant, which may only be overcome if a court finds
the defendant is an unreasonable risk of danger to public safety, as defined in subdivision (c) of Section 1170.18.

SEC. 4. Section 5076.1 of the Penal Code is amended to read:

52



2021 California Assembly Bill No. 1540, California..., 2021 California...

5076.1. (a) The board shall meet at each of the state prisons and facilities under the jurisdiction of the Division of Adult
Institutions. Meetings shall be held at whatever times may be necessary for a full and complete study of the cases of all inmates
whose matters are considered. Other times and places of meeting may also be designated by the board. Each commissioner of
the board shall receive their actual necessary traveling expenses incurred in the performance of their official duties. Where the
board performs its functions by meeting en banc in either public or executive sessions to decide matters of general policy, a
majority of commissioners holding office on the date the matter is heard shall be present, and no action shall be valid unless
it is concurred in by a majority vote of those present.

(b) The board may use deputy commissioners to whom it may assign appropriate duties, including hearing cases and making
decisions. Those decisions shall be made in accordance with policies approved by a majority of commissioners holding office.

(c) The board may meet and transact business in panels. Each panel shall consist of two or more persons, subject to subdivision
(d) of Section 3041. No action shall be valid unless concurred in by a majority vote of the persons present. In the event of a
tie vote, the matter shall be referred for en banc review by the board. The commissioners conducting the review shall consider
the full record that was before the panel that resulted in the tie vote. The review shall be limited to the full record that was
before the panel that resulted in the tie vote. New evidence or comment shall not be considered in the en banc proceeding. A
commissioner who was involved in the tie vote shall be recused from consideration of the matter in the en banc review.

(d) Consideration of parole release for persons sentenced to life imprisonment pursuant to subdivision (b) of Section 1168 shall
be heard by a panel of two or more commissioners or deputy commissioners, of which only one may be a deputy commissioner.
A recommendation for recall of a sentence under Section 1170.03 shall be made by a panel of two or more commissioners or
deputy commissioners, of which only one may be a deputy commissioner.

SEC. 5. (a) Section 2.1 of this bill incorporates amendments to Section 1170 of the Penal Code, as amended by Section 15 of
Chapter 29 of the Statutes of 2020, proposed by both this bill and Assembly Bill 124. That section of this bill shall only become
operative if (1) both bills are enacted and become effective on or before January 1, 2022, (2) each bill amends Section 1170
of the Penal Code, as amended by Section 15 of Chapter 29 of the Statutes of 2020, and (3) Senate Bill 567 is not enacted or
as enacted does not amend that section, and (4) this bill is enacted after Assembly Bill 124, in which case Sections 2, 2.2 and
2.3 of this bill shall not become operative.

(b) Section 2.2 of this bill incorporates amendments to Section 1170 of the Penal Code, as amended by Section 15 of Chapter
29 of the Statutes of 2020, proposed by both this bill and Senate Bill 567. That section of this bill shall only become operative
if (1) both bills are enacted and become effective on or before January 1, 2022, (2) each bill amends Section 1170 of the Penal
Code, as amended by Section 15 of Chapter 29 of the Statutes of 2020, (3) Assembly Bill 124 is not enacted or as enacted
does not amend that section, and (4) this bill is enacted after Senate Bill 567 in which case Sections 2, 2.1 and 2.3 of this bill
shall not become operative.

(c) Section 2.3 of this bill incorporates amendments to Section 1170 of the Penal Code, as amended by Section 15 of Chapter
29 of the Statutes of 2020, proposed by this bill, Assembly Bill 124, and Senate Bill 567. That section of this bill shall only
become operative if (1) all three bills are enacted and become effective on or before January 1, 2022, (2) all three bills amend
Section 1170 of the Penal Code, as amended by Section 15 of Chapter 29 of the Statutes of 2020, and (3) this bill is enacted
after Assembly Bill 124 and Senate Bill 567, in which case Sections 2, 2.1 and 2.2 of this bill shall not become operative.

SEC. 6. Section 3.1 of this bill incorporates amendments made by Assembly Bill 124 to Section 1170 of the Penal Code, as
amended by Section 15 of Chapter 29 of the Statutes of 2020, in Section 1170.03 of the Penal Code as proposed to be added
by this bill. That section of this bill shall only become operative if (1) both bills are enacted and become effective on or before
January 1, 2022, without regard to order of chaptering, (2) this bill adds Section 1170.03 to the Penal Code, and (3) Assembly
Bill 124 amends Section 1170 of the Penal Code, as amended by Section 15 of Chapter 29 of the Statutes of 2020, in which
case Section 3 of this bill shall not become operative.
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SEC. 7. If the Commission on State Mandates determines that this act contains costs mandated by the state, reimbursement
to local agencies and school districts for those costs shall be made pursuant to Part 7 (commencing with Section 17500) of
Division 4 of Title 2 of the Government Code.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW
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Assembly Bill No. 200

CHAPTER 58

An act to add Sections 12838.65 and 12838.95 to, and to add and repeal
Chapter 7.9 (commencing with Section 8699) of Division 1 of Title 2 of,
the Government Code, to amend Sections 830.7, 832.7, 1001.95, 1203.425,
1385, 2067, 4900, 4902, 4904, 5027, 5076.1, 13777, 14306, 14307, 14308,
18005, 18275, and 34010 of, to amend and renumber Sections 1170.01,
1170.03, 1170.95, 1171, and 1171.1 of, to amend, repeal, and add Section
11105 of, to add Sections 4904.5, 5007.4, and 5032 to, to add the heading
of Article 1.5 (commencing with Section 1172) to Chapter 4.5 of Title 7 of
Part 2 of, to add and repeal Section 1233.12 of, and to repeal and add
Sections 4905 and 5003.7 of, the Penal Code, and to amend Sections 607,
726, 730, 875, and 1760.45 of, and to add and repeal Sections 1732.9 and
1732.10 of, the Welfare and Institutions Code, relating to public safety, and
making an appropriation therefor, to take effect immediately, bill related to
the budget.

[Approved by Governor June 30, 2022. Filed with Secretary of
State June 30, 2022.]

LEGISLATIVE COUNSEL’S DIGEST

AB 200, Committee on Budget. Public safety omnibus.

(1) Existing law, the California Emergency ServicesAct, creates within
the office of the Governor, the Office of Emergency Services, which is
responsible for addressing natural, technological, or manmade disastersand
emergencies. Existing law generally providesfor the compensation of victims
and derivative victims of specified types of crimes by the CaliforniaVictim
Compensation Board from the Restitution Fund.

This bill would establish the Flexible Assistance for Survivors (FAS)
pilot grant program, to be administered by the Office of Emergency Services.
The bill would require the office to establish a grant selection advisory
committee to provide grants to qualifying community-based organizations
to establish assistance funds to distribute in direct cash assistance to
survivors, as defined.

Thishbill would require the committee when considering grant applications
to give preferences to certain organizations, including organizations that
arelocated in, serve, and employ members of communities that experience
disproportionately high rates of gun violence and imprisonment. The bill
would restrict expenditure of grant funds for administrative expensesto no
more than 10%, and would require organizations receiving an award to
establish policies and procedures for distributing funds that comply with
specified requirements.
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Thishill would require that cash assi stance received under these provisions
to be treated in the same manner as the federa earned income refund, as
specified, for purposes of determining dligibility to receive specified benefits.
The bill would require each grantee to report certain information to the
office each year. The bill would require the office to post on its internet
website a public report on the impact of the grant program before July 1,
2027, as specified, and would require the office to submit a progress report
to the Legidature by July 1, 2025, as specified.

This bill would make the FAS pilot grant provisions inoperative on July
1, 2027, and would repeal them as of January 1, 2028.

Existing law authorizes a person who has been convicted of a felony,
imprisoned or incarcerated, and granted a pardon because either the crime
was not committed or the person was innocent of the crime to present a
claim against the state to the CaliforniaVictim Compensation Board for the
pecuniary injury sustained by the person through the erroneous conviction
and imprisonment or incarceration. Existing law requiresthe board, in cases
in which evidence shows that a crime with which a claimant was charged
was either not committed at al, or not committed by the claimant, to report
the facts of the case and its conclusions to the Legidature with a
recommendation that the L egislature make an appropriation for the purpose
of indemnifying the claimant.

Thishill would repeal the provisions requiring the board to submit areport
and recommendation to the Legislature for the appropriation of funds for
indemnifying aclaimant. The bill would instead require the board to calculate
compensation for the claimant, as specified, and approve payment to a
clamant if sufficient funds are available upon appropriation by the
Legidature. The bill would also provideimmunity to the board from liability
for damages for any decision on a claim pursuant to these provisions. The
bill would reguire the board to report annually to the Joint L egidative Budget
Committee on approved erroneous conviction claims paid in the previous
year, as specified.

(2) Existing law authorizes each county to establish a Community
Corrections Performance Incentives Fund, and authorizes the state to
annually allocate moneysinto the State Community Corrections Performance
Incentives Fund to be used for specified purposes relating to improving
local probation supervision practices and capacities.

Existing law requiresthe Director of Finance, in consultation with certain
entities, to annually calculate a statewide performance incentive payment
and a county performance incentive payment, based upon specified
performance metrics, for each eligible county, and to distribute those
payments in the following fiscal year, as specified. Existing law, for the
2021-22 fiscal year, instead appropriates $122,829,397 from the Genera
Fund to the State Community Corrections Performance Incentives Fund, in
lieu of the genera funding provisions, to be allocated to counties as specified.

This bill would appropriate $122,829,397 from the General Fund to the
State Community Corrections Performance Incentives Fund, again in lieu
of the general funding provisions, to be allocated to counties in the same
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manner as in the 202122 fiscal year, in the 2022—23 and 2023-24 fiscal
years.

(3) Existing law establishes the Department of Corrections and
Rehabilitation to oversee the state prison system. Upon appropriation by
the Legidlature, existing law requires the department to award funding for
a grant program to not-for-profit organizations to replicate their programs
at ingtitutions that are underserved by volunteer and not-for-profit
organizations, as specified, and requires grant funding be provided to
programs that have demonstrated success and focus on offender
responsibility and restorative justice principles. Existing law requires these
programs to demonstrate that they will become self-sufficient or will be
funded in the long term by donations or another source of ongoing funding.

This bill would expand the types of eligible organizations to include
not-for-profit organizations with experience in providing programming in
a correctional setting. The bill would also remove the requirement that a
program demonstrate it will become self-sufficient or funded in the long
term.

Existing law also requiresthe Department of Correction and Rehabilitation
to engage in various programs to provide rehabilitative and educational
services to state prison inmates, including the California Reentry and
Enrichment (CARE), Grant program to provide grantsto community-based
organizationsthat provide rehabilitative servicesto incarcerated individuals.

This bill would establish the Delancey Street Restaurant Management
Program to teach marketable skills useful to incarcerated persons for
reemployment opportunities upon their release from state prison, including
restaurant operation, service, and hospitality. The bill would exempt the
program from specified statutes and regulations, including the Public
Contract Code and the State Contracting Manual.

(4) Existing law, withinthe Department of Correctionsand Rehabilitation,
creates the Division of Juvenile Justice, headed by a director, to operate
facilities to house specified juvenile offenders. Existing law requires the
Division of Juvenile Justice to close on June 30, 2023, and provides for the
transition of youth who are currently housed within a Division of Juvenile
Justice facility to the care and custody of counties.

Thisbill would specify that, during the closure of the Division of Juvenile
Justice, the director shall have the authority to transfer powers, functions,
duties, and responsibilities of the division to the Department of Corrections
and Rehabilitation, and, upon final closure of the division, all remaining
powers, functions, and duties shall succeed to, and be vested with, the
Department of Corrections and Rehabilitation. The bill would also specify
that any action concerning the transferred powers, functions, duties,
responsibilities, obligations, liabilities, and jurisdiction shall continueinthe
name of the Department of Corrections and Rehabilitation. The bill would
also specify that no contract or agreement to which the division is a party
shall be void or voidable by reason of its closure, but shall continue in full
force and effect with the Department of Corrections and Rehabilitation
assuming al of the rights, obligations, and duties of the division.
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Thishill, immediately prior to the closure of the division, would authorize
specified persons 18 years of age or older who are subject to the custody,
control, and discipline of the division to consent to voluntarily remain in
institution under the jurisdiction of the Department of Corrections and
Rehabilitation. The bill would provide a process for the person making that
decision and place requirements for continued services on the Department
of Correctionsand Rehabilitation. The bill would also, unlessthe committing
court orders an alternative placement, upon closure of the division, require
the State Department of State Hospitals to continue to provide evaluation,
care, and treatment of state hospital patients referred to the division and
would specify additional service and notifications required for those patients.

Existing law authorizes a juvenile court to order placement of award at
the Pine Grove Youth Conservation Camp if specified criteria are met,
including if the county has entered into a contract with the Division of
Juvenile Justice and the division has found the ward amenable. Existing
law authorizes the division to enter into contracts with counties to operate
the Pine Grove Youth Conservation Camp through astate-local partnership,
or other management arrangement, to train justice-involved youth in wildland
firefighting.

This bill would transfer the duties of the Division of Juvenile Justice to
operate the Pine Grove Youth Conservation Camp to the Department of
Corrections and Rehabilitation.

(5) Existing law, commencing January 1, 2022, and subject to
appropriation, requires the Department of Justice, on a monthly basis, to
review the records in the statewide criminal justice databases and identify
persons who are dligible for automatic conviction record relief. Existing
law makes a person eligible for automatic conviction record relief if, on or
after January 1, 1973, they were sentenced to probation, and completed it
without revocation, or if they were convicted of an infraction or a
misdemeanor, and other criteria are met, as specified. Existing law,
commencing August 1, 2022, prohibits acourt from disclosing information
concerning a conviction for which automatic conviction relief was granted,
except to the person whose conviction was granted relief or acriminal justice
agency, as defined.

This bill would delay the August 1, 2022, implementation date until
January 1, 2023.

Existing law requiresthe Department of Justice to maintain state summary
criminal history information, as defined, and to furnish this information to
various state and local government officers, officials, and other prescribed
entities, if needed in the course of their duties. Existing law requires the
department to disseminate every conviction rendered against an applicant,
except for a conviction for which relief has been granted, as specified.
Existing law requiresthe department to provide the Commission on Teacher
Credentialing with every conviction rendered against an applicant, retroactive
to January 1, 2020, regardless of whether relief was granted. Existing law
makes it a crime to furnish arecord or information obtained from a record
to a person who is not authorized to receive the record or information.
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The bill would, until January 1, 2023, require the Department of Justice
to disseminate every conviction rendered against any applicant under these
provisions without regard to whether relief was granted for the conviction.
Thebill would, beginning January 1, 2023, again require the dissemination
of convictions for which relief was granted only to the Commission on
Teacher Credentialing. Because this hill would require the dissemination
of additional state summary criminal history information, the unauthorized
furnishing of which is a crime, the bill would expand the definition of an
existing crime and would impose a state-mandated local program.

(6) Existing law requires the Secretary for Environmental Protection to
award grants for the development and implementation of a course for the
training of community-based nonprofit organizations or public prosecutors
and investigators in specified public agencies in the investigation and
enforcement of environmental laws. Existing law authorizes the secretary
to award local assistance grants to local environmental regulators for the
investigation and enforcement of environmental laws.

This bill would instead require the courses to be for the training of
community-based nonprofit organizations or public prosecutors, or
community-based nonprofit organizations and staff of other specified public
agencies. The bill would authorize the secretary to award grants for the
purpose of training community-based nonprofit organizations, in addition
to the above-described entities.

Thebill would authorize the secretary to also award local assistance grants
to community-based nonprofit organizations to address environmental
violations that occur in or disproportionately impact disadvantaged
communities and to support inclusion of residents of disadvantaged
communities in environmental enforcement efforts, among other things.
The bill would authorize the secretary to allow local regulators to subgrant
funding to community-based nonprofit organizations.

(7) Existing law provides various authorities for the resentencing of
persons convicted of crimes including persons convicted of crimes, or
enhancements that have been subsequently repealed or reclassified.

By virtue of the location in code where these provisions have been
codified, the application of these provisionsto certain individuals, including
those sentenced to death or imprisonment for life, is prohibited or ambiguous.

Thishbill would renumber these provisionsand placetheminanew article,
thereby making certain provisions that exclude certain persons from their
use inapplicable to these renumbered provisions.

(8) Existing law generally authorizes a court to dismiss an action or to
strike or dismiss an enhancement in the furtherance of justice. Existing law
requires a court to dismiss an enhancement if it is in the furtherance of
justice to do so, except if dismissal of that enhancement is prohibited by
any initiative statute.

This bill would make technical, nonsubstantive changes to those
provisions.

(9) Under previous law, safety and security officers of Exposition Park
were granted limited arrest authority, but were not peace officers. Existing
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law, commencing on January 1, 2022, instead grants peace officer statusto
these officers, but requiresthe compl etion of specified training requirements.

This bill would, until January 1, 2025, reinstate limited arrest authority
for those Exposition Park safety and security officers appointed before
March 1, 2022, who have not yet compl eted the training required to be peace
officers.

(10) Existing law makes peace officer and custodial officer personnel
records and specified records maintained by any state or local agency, or
information obtained from these records, confidential and prohibits these
records from being disclosed in any criminal or civil proceeding except by
discovery. Existing law setsforth exceptionsto the confidentiality of certain
records, including, among others, sustained findingsinvolving force that is
unreasonable or excessive, that an officer failed to i ntervene against another
officer using unreasonable or excessiveforce, unlawful arrests and unlawful
searches, and sustai ned findings that an officer engaged in conduct involving
prejudice or discrimination on the basis of specified protected classes. For
the records described above, existing law generally requires those records
to be released at the earliest possible time, but no later than 45 days from
the date of the request. For incidents that occur prior to January 1, 2022,
those records are subject to the 45-day maximum disclosure deadline as of
January 1, 2023. Existing law allows state and local agenciesto exceed that
45-day timeframe under certain conditions, such asduring an active criminal
or administrative investigation, as specified.

This bill would correct an erroneous cross-reference to clarify that the
above-described records relating to incidents that occur prior to January 1,
2022, are subject to the 45-day maximum disclosure deadline as of January
1, 2023.

(11) Existing law authorizes a judge in a case where a misdemeanor is
being prosecuted, over the objection of the prosecuting attorney, to offer
diversion to the defendant. Existing law prohibits this type of diversion
when, among other things, the current charged offenseiswillfully inflicting
corporal injury upon a spouse, cohabitant or former cohabitant, fiancé or
fiancée, or the mother or father of the offender’s child or battery against
those same victims or a person with whom the offender has, or has had, a
dating or engagement relationship.

Thishill, instead, would prohibit thistype of diversion from being offered
to adefendant who is charged with any offenseinvolving domestic violence,
as defined. By increasing the number of defendants who are no longer
eligiblefor diversion, thisbill would impose astate-mandated local program.

(12) Existing law requires the Attorney General to collect and analyze
information relating to anti-reproductive-rights crimes, as defined, including,
but not limited to, the threatened commission of these crimes and persons
suspected of committing the crimes or making threats. Existing law requires
theAttorney General to collect thisinformation from local law enforcement
agencies and produce an annual report for the L egisl ature beginning January
1, 2023.
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This bill would additionally require the Attorney General to collect
information relating to anti-reproductive-rights crimes from local district
attorneys and elected city attorneys. The bill would change the due date for
thefirst report to January 1, 2025, and would authorize the Attorney General
to submit these reports either electronically or as part of any other report
they submit to the L egidature. By requiring data collection from local district
attorneys and el ected city attorneys, the bill would impose a state-mandated
local program.

(13) Existing law authorizes a law enforcement agency that has seized
or received custody of a deadly weapon under specified circumstances to
sell or destroy that weapon.

This bill would instead no longer authorize the sale of that weapon and
would require the weapon to be destroyed. The bill would also require the
law enforcement agency to make specified notifications. By requiring
additional duties of local law enforcement agencies, this bill would impose
a state-mandated local program.

(14) Existing law subjects a minor between 12 to 17 years of age,
inclusive, who violates any federal, state, or local law or ordinance, and a
minor under 12 years of age who is aleged to have committed specified
serious offenses, to the jurisdiction of the juvenile court, which may adjudge
the minor to be award of the court.

Existing law authorizes a court to order award who is 14 years of age or
older to be committed to a secure youth treatment facility, operated by the
county of commitment, for aperiod of confinement if theward i s adjudicated
and found to be a ward based on the commitment of a specified serious
offense, that adjudication isthe most recent offense for which the ward has
been adjudicated, and the court has made afinding on the record that aless
restrictive, aternative disposition for the ward is unsuitable. Existing law
requires the court to set a maximum term of confinement for the ward in a
secure youth treatment facility.

This bill would, among other things, provide that the specified serious
offense that qualifies the ward for commitment to a secure youth treatment
facility be an offense that was committed when the ward was 14 years of
age or older, and would require that the maximum term of confinement for
the ward be based upon the facts and circumstances of the matter or matters
that brought or continued the ward under the jurisdiction of the court and
as deemed appropriate to achieve rehabilitation.

Existing law requires the court to hold a progress review hearing for the
ward in asecure youth treatment facility not lessfrequently than once every
6 months during the term of confinement, and authorizes the court, at the
conclusion of the reviewing hearing, to order that the ward's baseline term
be modified downward by areduction of confinement time not to exceed 6
months. Existing law also authorizesthe court, at the conclusion of aprogress
review hearing, or a a separately scheduled hearing, to order award to be
transferred from a secure youth treatment facility to a less restrictive
program, and also authorizes the court to order the ward to be returned to
a secure youth treatment facility if the court determines that the ward has
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materially failed to comply with court-ordered conditions of placement in
the less restrictive program.

This bill would instead authorize the court, at the conclusion of each
review hearing held for a ward, to order that the ward’s baseline term or
previously modified baseline term be modified downward by a reduction
of confinement time not to exceed 6 months for each review hearing. The
bill would require the ward's baseline or modified baseline term to be
adjusted to include credit for any time served by theward in alessrestrictive
program if they are returned to a secure youth treatment facility pursuant
to those provisions.

(15) Thisbill would declare that its provisions are severable.

(16) The Cdlifornia Constitution requires the state to reimburse local
agenciesand school districtsfor certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.

This bill would provide that with regard to certain mandates no
reimbursement is required by this act for a specified reason.

With regard to any other mandates, this bill would provide that, if the
Commission on State Mandates determines that the bill contains costs so
mandated by the state, reimbursement for those costs shall be made pursuant
to the statutory provisions noted above.

(17) Thisbill would declarethat it isto take effect immediately as abill
providing for appropriations related to the Budget Bill.

Appropriation: yes.

The people of the Sate of California do enact as follows:

SECTION 1. Chapter 7.9 (commencing with Section 8699) is added to
Division 1 of Title 2 of the Government Code, to read:

CHAPTER 7.9. FLEXIBLE ASSISTANCE FOR SURVIVORS (FAS) P1LOoT GRANT
Program

8699. For the purpose of this chapter, the following definitions apply:

(a) “Community-based organization” means a nonprofit organization,
or organization fiscally sponsored by anonprofit, that providesdirect services
to survivorsof violence and includes, but is not limited to, atraumarecovery
center, as described in Section 13963.1.

(b) “Family member” means any of the following:

(1) A spouse, former spouse, or domestic partner.

(2) A cohabitant or former cohabitant.

(3) Thesurvivor'sfiancé or fiancée, or someone with whom the survivor
has, or previously had, an engagement or dating relationship, as defined in
paragraph (10) of subdivision (f) of Section 243 of the Pena Code.

(4) Any other person related by consanguinity or affinity within the
second degree, including relationships by adoption.
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(c) “Grant program” means the Flexible Assistance for Survivors (FAS)
pilot grant program established by this chapter.

(d) “Office” means the Office of Emergency Services.

(e) “Survivor” meansaperson who would be eligiblefor services pursuant
Section 20103 of Title 34 of the United States Code.

8699.01. (@) The Flexible Assistance for Survivors (FAS) pilot grant
program is hereby established, to be administered by the Office of
Emergency Services, with thegoal of improving safety, healing, and financia
stability for survivors, and theloved ones of those violently injured or killed.

(b) FAS grants shall be made to quaifying community-based
organizations pursuant to this chapter for the purpose of establishing
assistance funds to distribute in direct cash assistance to survivors.

(c) Theofficeshall establish an advisory committee that includes, without
limitation, persons who have been impacted by violence, formerly
incarcerated persons, and persons with direct experience in implementing
supportive services for marginalized survivors. Racial, gender, and ethnic
diversity, and representation of communities and identities described in
subdivisions (h) and (i), shall be considered for al appointments. The
committee shall consist of six members, as follows:

(1) (A) Three representatives from community-based organizations
providing direct services and recovery assistance such as housing, job
placement, or economic support to vulnerable survivors.

(B) Of the three members described by subparagraph (A), one member
shall be appointed by the Governor, one member shall be appointed by the
Speaker of the Assembly, and one member shall be appointed by the Senate
President pro Tempore.

(2) (A) Three community providers or advocates with expertise in
community-based violence reduction programs.

(B) Of the three members described by subparagraph (A), one member
shall be appointed by the Governor, one member shall be appointed by the
Speaker of the Assembly, and one member shall be appointed by the Senate
President pro Tempore.

(d) Notwithstanding any other law, except as specified in subdivision
(b) of Section 8 of Article VII of the California Constitution, a person’s
criminal history shall not disqualify them from appointment to the advisory
committee.

(e) The advisory committee shall establish rules for implementing this
chapter. Community-based organizations shall include all of the following
in their application:

(1) A description of the organization’s history serving one or more of
the groups described in subdivision (i).

(2) A description of how the community or communities the organization
serves are impacted by violence and incarceration.

(3) The estimated number of survivors the organization or program
currently serves.

(4) The estimated number of survivors to whom the organization or
program anticipates it will distribute grant funds.
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(5) How the organization plans to distribute cash assistance funds to
survivors to meet immediate financial needs quickly.

(6) How the organization plans to minimize the burden on survivors to
provide documentation or submit paperwork.

(f) The advisory committee shall do all of the following:

(1) Strive to minimize the paperwork burden on grant applicants and
grantees.

(2) Provide guidance on developing an application, the program structure,
and progress reports.

(3) Develop a plan to publicize the grant program in advance of an
application deadline, including outreach to underserved areas, communities
with disproportionately high rates of gun violence and imprisonment, and
smaller organizations.

(4) Work with the office to devel op tools to support applicants applying
for an award under this chapter, including, but not limited to, templates and
sample applications, which shall be posted prominently on the office's
internet website.

(5) Prior to an application deadline, work with the office to publicize
and host at least two webinars that are open to the public detailing how to
apply for agrant under this chapter.

(6) Develop reporting metrics for grantees to provide information to the
office to aid the office in creating the reports required by Section 8699.02.
In developing these metrics, the advisory committee shall striveto minimize
the paperwork burden on survivors that apply for assistance.

(g) A community-based organization shall be eligibleto apply for agrant
under this chapter if the organization has a history of serving survivorsand
the majority of peoplethe organization, or aproject within the organization
that will administer the grant, serves are survivors.

(h) The office, with concurrence from the advisory committee, shall
develop a rating process that gives preference to organizations that are
located in, serve, and employ members of communities that experience
disproportionately high rates of gun violence and imprisonment.

(i) The office, with concurrence from the advisory committee, shall
develop a rating process that gives preference to community-based
organizations that have a history of providing services to vulnerable
survivors, including, but not limited to, the following:

(1) Survivorsof color.

(2) Elderly survivors.

(3) Survivorswith disabilities.

(4) Survivors who are transgender or gender nonconforming.

(5) Survivors who have faced disproportionate police contact.

(6) Survivorswho are formerly incarcerated or who have past arrests or
convictions.

(7) Survivorswith immigration status issues.

(8) Survivorswho are unhoused.

(9) Survivors of firearm injuries.

(10) Survivors who have lost afamily member to homicide.
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(11) survivorsfacing mental health crises.

(12) Low-income survivors.

(13) Survivors challenged by substance abuse.

(i) Anorganization receiving agrant under this chapter may use the funds
asfollows:

(1) Hexible cash assistance to survivors to meet survivors' financial
needs or to cover survivors expenses, distributed at the discretion of the
organization in amounts determined by the organization based on the needs
of survivors and in a way that minimizes or eliminates the burden on
survivorsto provide external documentation of their need or expenses. Cash
assistance awards of more than five thousand dollars ($5,000) to an
individual survivor may require additional documentation of significant
need.

(2) Upto 10 percent for the organization’s expensesin administering the
grant.

(k) A community-based organization receiving agrant under this chapter
shall establish policies and procedures for distributing funds to survivors
whom the organization serves that comply with all the following:

(1) Develop amethod that allows survivors to attest to their experience
of victimization that minimizes the burden of requiring survivorsto obtain
documentation of a victimization, such as by using verified written
statements from a community-based organization.

(2) Promote distribution of fundsto survivorsin amanner that meetsthe
immediate needs of survivors quickly.

(3) Do not require survivors to engage in other services or programs as
acondition of receiving funds.

(4) Do not require survivors to provide or maintain burdensome
documentation of their need or spending.

(5) Do not requiresurvivorsto report acrimeto alaw enforcement agency
as acondition of receiving cash assistance.

(6) Do not exclude survivors on the basis of citizenship or immigration
status.

(7) Do not exclude survivorson the basis of an arrest or conviction record,
nor on the basis of a survivor’'s status under correctional supervision.

() Notwithstanding any other law, cash assistance received under this
chapter shall be treated in the same manner as the federal earned income
refund for the purpose of determining eligibility to receive benefits under
Division 9 (commencing with Section 10000) of theWelfare and Institutions
Code or amounts of those benefits.

(m) Each grantee shall annually report to the office al of the following:

(1) The aggregate number of survivors who received cash assistance
through the grant program.

(2) Theaverage amount of assistance each survivor received through the
grant program.

(3) Information responsive to the metrics devel oped pursuant to paragraph
(6) of subdivision (f).
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(n) The office may use up to 5 percent of the funds appropriated for the
grant program each year for the costs of administering the grant program,
including, without limitation, employing personnel, providing technical
assistance to grantees or prospective grantees, and issuing a report on the
impacts of the grant program through the 202526 fiscal year.

8699.02. (a) (1) By July 1, 2025, the office shall submit a progress
report to the Legislature in compliance with Section 9795 discussing the
impact of the grant program, which shall include information received
pursuant to paragraph (3) of subdivision (m) of Section 8699.01.

(2) Theregquirement for submitting areport imposed by this subdivision
isinoperative on January 1, 2026, pursuant to Section 10231.5.

(b) Before July 1, 2027, the office shall post on its internet website a
public report on the impact of the grant program, which shall include, at a
minimum, the number of survivors who have been provided assistance and
anecdotal information on the impact of the grant program on helping
survivors, and information received pursuant to paragraph (3) of subdivision
(m) of Section 8699.01.

8699.03. Thischapter shall becomeinoperative on July 1, 2027, and, as
of January 1, 2028, is repealed.

SEC. 2. Section 12838.65 is added to the Government Code, to read:

12838.65. During the closure of the Division of Juvenile Justice, the
director shall have the authority to transfer powers, functions, duties,
responsibilities, obligations, liabilities, and jurisdiction of the division to
the Department of Corrections and Rehabilitation, which shall succeed to,
and be so vested, upon transfer. Upon fina closure of the Division of
Juvenile Justice, all remaining powers, functions, duties, responsibilities,
obligations, liabilities, and jurisdiction of the division shall succeed to, and
be vested, with the Department of Corrections and Rehabilitation. Any
action concerning the transferred powers, functions, duties, responsibilities,
obligations, liabilities, and jurisdiction shall not abate but shall continuein
the name of the Department of Corrections and Rehabilitation, and the
Department of Corrections and Rehabilitation shall be substituted for the
Division of Juvenile Justice by the court wherein the action is pending.

SEC. 3. Section 12838.95 is added to the Government Code, to read:

12838.95. No contract, lease, license, grant, or any other agreement to
which the Division of Juvenile Justice is a party shall be void or voidable
by reason of closure of the Division of Juvenile Justice, but shall continue
in full force and effect, with the Department of Corrections and
Rehabilitation assuming al of the rights, obligations, and duties of the
Division of Juvenile Justice.

SEC. 4. Section 830.7 of the Penal Code is amended to read:

830.7. The following persons are not peace officers but may exercise
the powers of arrest of a peace officer as specified in Section 836 during
the course and within the scope of their employment, if they successfully
complete a course in the exercise of those powers pursuant to Section 832;

(a) Personsdesignated by acemetery authority pursuant to Section 8325
of the Health and Safety Code.
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(b) Persons regularly employed as security officers for independent
ingtitutions of higher education, recognized under subdivision (b) of Section
66010 of the Education Code, if theinstitution has concluded amemorandum
of understanding, permitting the exercise of that authority, with the sheriff
or the chief of police within whose jurisdiction the institution lies.

(c) Persons regularly employed as security officers for health facilities,
as defined in Section 1250 of the Health and Safety Code, that are owned
and operated by cities, counties, and cities and counties, if the facility has
concluded amemorandum of understanding, permitting the exercise of that
authority, with the sheriff or the chief of police within whose jurisdiction
the facility lies.

(d) Employees or classes of employees of the California Department of
Forestry and Fire Protection designated by the Director of Forestry and Fire
Protection, provided that the primary duty of the employee shal be the
enforcement of the law asthat duty is set forth in Section 4156 of the Public
Resources Code.

(e) Persons regularly employed as inspectors, supervisors, or security
officersfor transit districts, as defined in Section 99213 of the Public Utilities
Code, if the district has concluded a memorandum of understanding
permitting the exercise of that authority, with, as applicable, the sheriff, the
chief of police, or the Department of the California Highway Patrol within
whosejurisdiction the district lies. For the purposes of this subdivision, the
exercise of peace officer authority may include the authority to remove a
vehicle from a railroad right-of-way as set forth in Section 22656 of the
Vehicle Code.

(f) Nonpeace officers regularly employed as county parole officers
pursuant to Section 3089.

(g) Persons regularly employed as investigators by the Department of
Transportation for the City of LosAngelesand designated by local ordinance
as public officers, to the extent necessary to enforce laws related to public
transportation, and authorized by amemorandum of understanding with the
chief of police, permitting the exercise of that authority. For the purposes
of this subdivision, “investigator” means an employee defined in Section
53075.61 of the Government Code authorized by local ordinanceto enforce
lawsrelated to public transportation. Transportation investigators authorized
by this section shall not be deemed “ peace officers’ for purposes of Sections
241 and 243.

(h) Persons regularly employed by any department of the City of Los
Angeles who are designated as security officers and authorized by local
ordinance to enforce laws related to the preservation of peace in or about
the properties owned, controlled, operated, or administered by any
department of the City of Los Angeles and authorized by a memorandum
of understanding with the Chief of Police of the City of Los Angeles
permitting the exercise of that authority. Security officers authorized pursuant
to this subdivision shall not be deemed peace officers for purposes of
Sections 241 and 243.
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(i) Nlegal dumping enforcement officers or code enforcement officers,
to the extent necessary to enforce laws related to illegal waste dumping or
littering, and authorized by a memorandum of understanding with, as
applicable, the sheriff or chief of police within whose jurisdiction the person
is employed, permitting the exercise of that authority. An “illegal dumping
enforcement officer or code enforcement officer” is defined, for purposes
of this section, as a person employed full time, part time, or as a volunteer
after completing training prescribed by law, by a city, county, or city and
county, whose duties include illegal dumping enforcement and who is
designated by local ordinance as a public officer. An illegal dumping
enforcement officer or code enforcement officer may a so be a person who
is not regularly employed by acity, county, or city and county, but who has
met al training requirements and is directly supervised by a regularly
employed illegal dumping enforcement officer or code enforcement officer
conducting illegal dumping enforcement. This person shall not have the
power of arrest or accessto summary criminal history information pursuant
to this section. No person may be appointed as an illegal dumping
enforcement officer or code enforcement officer if that person isdisqualified
pursuant to the criteria set forth in Section 1029 of the Government Code.
Persons regularly employed by acity, county, or city and county designated
pursuant to this subdivision may be furnished state summary criminal history
information upon a showing of compelling need pursuant to subdivision (c)
of Section 11105.

(i) Until January 1, 2025, persons who, pursuant to Section 4108 of the
Food and Agricultural Code, were appointed as Museum Security Officers
and Supervising Museum Security Officers by the Exposition Park General
Manager before March 1, 2022, and have not yet completed the regular
basic training course prescribed by the Commission on Peace Officer
Standards and Training.

SEC. 5. Section 832.7 of the Penal Code is amended to read:

832.7. (a) Except as provided in subdivision (b), the personnel records
of peace officers and custodial officers and records maintained by a state
or local agency pursuant to Section 832.5, or information obtained from
these records, are confidential and shall not be disclosed in any criminal or
civil proceeding except by discovery pursuant to Sections 1043 and 1046
of the Evidence Code. This section does not apply to investigations or
proceedings concerning the conduct of peace officers or custodial officers,
or an agency or department that employs those officers, conducted by a
grand jury, adistrict attorney’s office, or the Attorney General’s office.

(b) (1) Notwithstanding subdivision (a), subdivision (f) of Section 6254
of the Government Code, or any other law, the following peace officer or
custodial officer personnel records and records maintained by a state or
local agency shall not be confidential and shall be made availablefor public
inspection pursuant to the California Public Records Act (Chapter 3.5
(commencing with Section 6250) of Division 7 of Title 1 of the Government
Code):
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(A) A record relating to the report, investigation, or findings of any of
the following:

(i) Anincidentinvolving the discharge of afirearm at aperson by apeace
officer or custodia officer.

(ii) Anincident involving the use of force against a person by a peace
officer or custodia officer that resulted in death or in great bodily injury.

(iii) A sustained finding involving acomplaint that alleges unreasonable
or excessive force.

(iv) A sustained finding that an officer failed to intervene against another
officer using force that is clearly unreasonable or excessive.

(B) (i) Any record relating to an incident in which a sustained finding
was made by any law enforcement agency or oversight agency that a peace
officer or custodial officer engaged in sexua assault involving a member
of the public.

(if) Asusedinthissubparagraph, “sexual assault” meansthe commission
or attempted initiation of asexual act with amember of the public by means
of force, threat, coercion, extortion, offer of leniency or other official favor,
or under the color of authority. For purposes of this definition, the
propositioning for or commission of any sexual act while on duty is
considered a sexual assault.

(iif) Asused in this subparagraph, “member of the public” means any
person not employed by the officer's employing agency and includes any
participant in a cadet, explorer, or other youth program affiliated with the
agency.

(C) Any record relating to an incident in which a sustained finding was
made by any law enforcement agency or oversight agency involving
dishonesty by a peace officer or custodial officer directly relating to the
reporting, investigation, or prosecution of a crime, or directly relating to
the reporting of, or investigation of misconduct by, another peace officer
or custodial officer, including, but not limited to, any false statements, filing
false reports, destruction, falsifying, or concealing of evidence, or perjury.

(D) Any record relating to an incident in which a sustained finding was
made by any law enforcement agency or oversight agency that a peace
officer or custodial officer engaged in conduct including, but not limited
to, verba statements, writings, online posts, recordings, and gestures,
involving prejudice or discrimination against a person on the basis of race,
religious creed, color, national origin, ancestry, physical disability, mental
disability, medical condition, genetic information, marital status, sex, gender,
gender identity, gender expression, age, sexual orientation, or military and
veteran status.

(E) Any record relating to an incident in which a sustained finding was
made by any law enforcement agency or oversight agency that the peace
officer made an unlawful arrest or conducted an unlawful search.

(2) Records that are subject to disclosure under clause (iii) or (iv) of
subparagraph (A) of paragraph (1), or under subparagraph (D) or (E) of
paragraph (1), relating to an incident that occurs before January 1, 2022,
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shall not be subject to the time limitations in paragraph (11) until January
1, 2023.

(3) Records that shall be released pursuant to this subdivision include
all investigative reports; photographic, audio, and video evidence; transcripts
or recordings of interviews, autopsy reports; all materials compiled and
presented for review to the district attorney or to any person or body charged
with determining whether to file criminal charges against an officer in
connection with an incident, whether the officer's action was consistent
with law and agency policy for purposes of discipline or administrative
action, or what discipline to impose or corrective action to take; documents
setting forth findings or recommended findings; and copies of disciplinary
records relating to the incident, including any letters of intent to impose
discipline, any documents reflecting modifications of discipline due to the
Skelly or grievance process, and letters indicating final imposition of
discipline or other documentation reflecting implementation of corrective
action. Recordsthat shall be released pursuant to this subdivision also include
records relating to an incident specified in paragraph (1) in which the peace
officer or custodial officer resigned before the law enforcement agency or
oversight agency concluded its investigation into the alleged incident.

(4) A record from a separate and prior investigation or assessment of a
separate incident shall not be released unless it isindependently subject to
disclosure pursuant to this subdivision.

(5) If aninvestigation or incident involves multiple officers, information
about allegations of misconduct by, or the analysis or disposition of an
investigation of, an officer shall not be released pursuant to subparagraph
(B), (C), (D), or (E) of paragraph (1), unlessit relates to a sustained finding
regarding that officer that is itself subject to disclosure pursuant to this
section. However, factual information about that action of an officer during
anincident, or the statements of an officer about an incident, shall bereleased
if they are relevant to a finding against another officer that is subject to
release pursuant to subparagraph (B), (C), (D), or (E) of paragraph (1).

(6) An agency shall redact a record disclosed pursuant to this section
only for any of the following purposes:

(A) To remove personal data or information, such as a home address,
telephone number, or identities of family members, other than the names
and work-related information of peace and custodia officers.

(B) To preservethe anonymity of whistleblowers, complainants, victims,
and witnesses.

(C) To protect confidentia medical, financial, or other information of
which disclosure is specifically prohibited by federal law or would cause
an unwarranted invasion of persona privacy that clearly outweighs the
strong public interest in records about possible misconduct and use of force
by peace officers and custodial officers.

(D) Where there is a specific, articulable, and particularized reason to
believe that disclosure of the record would pose a significant danger to the
physical safety of the peace officer, custodial officer, or another person.
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(7) Notwithstanding paragraph (6), an agency may redact a record
disclosed pursuant to this section, including persond identifying information,
where, on the facts of the particular case, the public interest served by not
disclosing the information clearly outweighs the public interest served by
disclosure of the information.

(8) An agency may withhold a record of an incident described in
paragraph (1) that is the subject of an active criminal or administrative
investigation, in accordance with any of the following:

(A) (i) Duringanactivecrimina investigation, disclosure may bedelayed
for up to 60 days from the date the misconduct or use of force occurred or
until the district attorney determineswhether to file criminal chargesrelated
to the misconduct or use of force, whichever occurs sooner. If an agency
delaysdisclosure pursuant to this clause, the agency shall provide, inwriting,
the specific basisfor the agency’ s determination that the interest in delaying
disclosure clearly outweighs the public interest in disclosure. This writing
shall include the estimated date for disclosure of the withheld information.

(ii) After 60 days from the misconduct or use of force, the agency may
continue to delay the disclosure of records or information if the disclosure
could reasonably be expected to interfere with a criminal enforcement
proceeding against an officer who engaged in misconduct or used theforce.
If an agency delays disclosure pursuant to this clause, the agency shall, at
180-day intervals as necessary, provide, in writing, the specific basis for
the agency’s determination that disclosure could reasonably be expected to
interferewith acriminal enforcement proceeding. The writing shall include
the estimated date for the disclosure of the withheld information. Information
withheld by the agency shall be disclosed when the specific basis for
withholding is resolved, when the investigation or proceeding is no longer
active, or by no later than 18 months after the date of the incident, whichever
OCCUI'S SOONeY.

(iii) After 60 days from the misconduct or use of force, the agency may
continue to delay the disclosure of records or information if the disclosure
could reasonably be expected to interfere with a criminal enforcement
proceeding against someone other than the officer who engaged in the
misconduct or used the force. If an agency delays disclosure under this
clause, the agency shall, at 180-day intervals, provide, in writing, the specific
basis why disclosure could reasonably be expected to interfere with a
criminal enforcement proceeding, and shall provide an estimated date for
the disclosure of the withheld information. Information withheld by the
agency shall be disclosed when the specific basisfor withholding isresolved,
when theinvestigation or proceeding is no longer active, or by no later than
18 months after the date of the incident, whichever occurs sooner, unless
extraordinary circumstances warrant continued delay due to the ongoing
criminal investigation or proceeding. In that case, the agency must show by
clear and convincing evidence that the interest in preventing prejudice to
the active and ongoing criminal investigation or proceeding outweighs the
public interest in prompt disclosure of records about misconduct or use of
force by peace officers and custodial officers. The agency shall release all
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information subject to disclosure that does not cause substantial prejudice,
including any documents that have otherwise become available.

(iv) Inan action to compel disclosure brought pursuant to Section 6258
of the Government Code, an agency may justify delay by filing an application
to sea the basis for withholding, in accordance with Rule 2.550 of the
CdliforniaRules of Court, or any successor rule, if disclosure of the written
basisitself would impact a privilege or compromise a pending investigation.

(B) If criminal charges are filed related to the incident in which
misconduct occurred or force was used, the agency may delay the disclosure
of records or information until averdict on those chargesis returned at trial
or, if apleaof guilty or no contest is entered, the time to withdraw the plea
pursuant to Section 1018.

(C) During an administrative investigation into an incident described in
paragraph (1), the agency may delay the disclosure of records or information
until the investigating agency determines whether the misconduct or use of
force violated alaw or agency policy, but no longer than 180 days after the
date of the employing agency’s discovery of the misconduct or use of force,
or allegation of misconduct or use of force, by aperson authorized to initiate
an investigation.

(9) A record of acomplaint, or theinvestigations, findings, or dispositions
of that complaint, shall not be released pursuant to this section if the
complaint is frivolous, as defined in Section 128.5 of the Code of Civil
Procedure, or if the complaint is unfounded.

(10) The cost of copies of records subject to disclosure pursuant to this
subdivision that are made avail able upon the payment of fees covering direct
costs of duplication pursuant to subdivision (b) of Section 6253 of the
Government Code shall not include the costs of searching for, editing, or
redacting the records.

(11) Except to the extent temporary withholding for a longer period is
permitted pursuant to paragraph (8), records subject to disclosure under this
subdivision shall be provided at the earliest possible time and no later than
45 days from the date of arequest for their disclosure.

(12) (A) For purposes of releasing records pursuant to this subdivision,
the lawyer-client privilege does not prohibit the disclosure of either of the
following:

(i) Factual information provided by the public entity to its attorney or
factual information discovered in any investigation conducted by, or on
behalf of, the public entity’s attorney.

(i) Billing records related to the work done by the attorney so long as
the records do not relate to active and ongoing litigation and do not disclose
information for the purpose of legal consultation between the public entity
and its attorney.

(B) Thisparagraph does not prohibit the public entity from asserting that
arecord or information within the record is exempted or prohibited from
disclosure pursuant to any other federal or state law.

72



19

(c) Notwithstanding subdivisions (a) and (b), a department or agency
shall release to the complaining party a copy of the complaining party’s
own statements at the time the complaint is filed.

(d) Notwithstanding subdivisions (a) and (b), a department or agency
that employs peace or custodial officers may disseminate data regarding
the number, type, or disposition of complaints (sustained, not sustained,
exonerated, or unfounded) made against its officers if that information is
in aform which does not identify the individuals involved.

(e) Notwithstanding subdivisions (a) and (b), a department or agency
that employs peace or custodial officers may release factual information
concerning a disciplinary investigation if the officer who is the subject of
thedisciplinary investigation, or the officer’sagent or representative, publicly
makes a statement they know to be fal se concerning the investigation or the
imposition of disciplinary action. Information may not be disclosed by the
peace or custodial officer's employer unless the fase statement was
published by an established medium of communication, such astelevision,
radio, or a newspaper. Disclosure of factual information by the employing
agency pursuant to this subdivision is limited to facts contained in the
officer’s personnel file concerning the disciplinary investigation or
imposition of disciplinary action that specifically refute thefal se statements
made public by the peace or custodial officer or their agent or representative.

(f) (1) The department or agency shall provide written notification to
the complaining party of the disposition of the complaint within 30 days of
the disposition.

(2) The notification described in this subdivision is not conclusive or
binding or admissible as evidence in any separate or subsequent action or
proceeding brought before an arbitrator, court, or judge of this state or the
United States.

(g) Thissection does not affect the discovery or disclosure of information
contained in apeace or custodial officer’s personnel file pursuant to Section
1043 of the Evidence Code.

(h) This section does not supersede or affect the criminal discovery
process outlined in Chapter 10 (commencing with Section 1054) of Title 6
of Part 2, or the admissibility of personnel records pursuant to subdivision
(a), which codifies the court decision in Pitchess v. Superior Court (1974)
11 Cal.3d 531.

(i) Nothinginthischapter isintended to limit the public’sright of access
as provided for in Long Beach Police Officers Association v. City of Long
Beach (2014) 59 Cal .4th 59.

SEC. 6. Section 1001.95 of the Penal Code is amended to read:

1001.95. (a) A judge in the superior court in which a misdemeanor is
being prosecuted may, at the judge’s discretion, and over the objection of
a prosecuting attorney, offer diversion to a defendant pursuant to these
provisions.

(b) A judge may continue a diverted case for a period not to exceed 24
months and order the defendant to comply with terms, conditions, or
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programsthat the judge deems appropriate based on the defendant’s specific
situation.

(c) If the defendant has complied with theimposed terms and conditions,
at the end of the period of diversion, the judge shall dismiss the action
against the defendant.

(d) If it appearsto the court that the defendant is not complying with the
terms and conditions of diversion, after notice to the defendant, the court
shall hold a hearing to determine whether the criminal proceedings should
be reinstituted. If the court finds that the defendant has not complied with
the terms and conditions of diversion, the court may end the diversion and
order resumption of the criminal proceedings.

(e) A defendant may not be offered diversion pursuant to this section for
any of the following current charged offenses:

(1) Any offense for which a person, if convicted, would be required to
register pursuant to Section 290.

(2) Any offenseinvolving domestic violence, as defined in Section 6211
of the Family Code or subdivision (b) of Section 13700 of this code.

(3) A violation of Section 646.9.

SEC. 7. Theheading of Article 1.5 (commencing with Section 1172) is
added to Chapter 4.5 of Title 7 of Part 2 of the Penal Code, to read:

Article 1.5. Recall and Resentencing

SEC. 8. Section 1170.01 of the Penal Codeisamended and renumbered
to read:

1172. (a) The County Resentencing Pilot Program (pilot) is hereby
established to support and evaluate a collaborative approach to exercising
prosecutoria resentencing discretion pursuant to Section 1172.1. Participants
in the pilot shall include a county district attorney’s office, a county public
defender’ s office, and may include acommunity-based organization in each
county pilot site.

(b) Each participating district attorney’s office shall do al of the
following:

(1) Develop and implement awritten policy which, at minimum, outlines
the factors, criteria, and processes that shall be used to identify, investigate,
and recommend individuals for recall and resentencing. The district
attorney’s office may take into account any input provided by the
participating public defender's office or a qualified contracted
community-based organization in devel oping this policy.

(2) ldentify, investigate, and recommend the recall and resentencing of
incarcerated persons consistent with its written policy.

(3) Direct al funding provided for the pilot be used for the purposes of
resentencing individual s pursuant to the pilot, including, but not limited to,
ensuring adeguate staffing of deputy district attorneys, paralegals, and data
analysts who will coordinate obtaining records and case files, support data
entry, assist in the preparation and filing of pleadings, coordinate with victim
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services, and any other tasks required to complete the processing and
facilitation of resentencing recommendations and to comply with the
requirements of the pilot.

(c) A participating district attorney’s office may contract with aqualifying
community-based organization for the duration of the pilot. The
community-based organi zation shall have experience working with currently
or formerly incarcerated individuals and their support networks, and shall
have expertisein at least two of the following areas:

(1) Supporting and developing prerelease and reentry plans.

(2) Family reunification services.

(3) Referras to postrelease wraparound programs, including, but not
limited to, employment, education, housing, substance use disorder, and
mental health service programs.

(4) Restorative justice programs.

(d) Nothing in this section shall be construed to limit the discretion or
authority granted to prosecutors under Section 1172.1.

(e) All funding provided to a participating public defender’s office shall
be used for the purposes of supporting the resentencing of individuals
pursuant to the pilot, including, but not limited to, ensuring adequate staffing
of deputy public defenders and other support staff to represent incarcerated
persons under consideration for resentencing, identifying and recommending
incarcerated persons to the district attorney’s office for resentencing
consideration, and developing reentry and release plans. A participating
public defender’s office may provide input to the county district attorney’s
office regarding the factors, criteria, and processes to be used by the district
attorney in their exercise of discretion under Section 1172.1.

(f) Each participating district attorney’s office shall utilize the same
template devel oped by the evaluator to identify and track specific measures
consistent with the goal's of this section. The template shall be finalized no
later than October 1, 2021. The measures shall include, but not be limited
to, the following:

(1) A summary of expenditures by each entity receiving funds.

(2) A summary of any implementation delays or challenges, as well as
steps being taken to address them.

(3) The total number of people incarcerated in state prison on the first
day of each reporting year for convictions obtained in the reporting county.

(4) The factors and criteria used to identify cases to be considered for
prosecutor-initiated resentencing.

(5) The tota number of cases considered by a pilot participant for
prosecutor-initiated resentencing. For each case, information collected shall
include the date the case was considered, along with the defendant’s race,
ethnicity, gender, age at commitment, categories of controlling offenses,
date of prison admission, earliest possible release date or minimum eligible
parole date, and date of birth.

(6) The total number of prosecutor-initiated resentencing
recommendations by the pilot participant to the court for recall of sentence,
date of referral, and information on the defendant’s race, ethnicity, gender,
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age at commitment, groups of controlling offenses, age at time of recall
consideration, time served, and time remaining.

(7) The tota number of prosecutor-initiated resentencing
recommendations by the pilot participant in which the court responded, the
date the court considered each case referred, how many cases the court
considered, and information on the defendant’s race, ethnicity, gender, age
at commitment, groups of controlling offenses, age at time of recall
consideration, time served, and time remaining.

(8) The tota number of prosecutor-initiated resentencing
recommendations denied by the court, and for each case the date of the
denial and the reasons for the denial, and information on the defendant’s
race, ethnicity, gender, age at commitment, groups of controlling offenses,
age at time of recall consideration, time served, and time remaining.

(9) The total number of people who were resentenced, the date of
resentencing, and information on the defendant’s race, ethnicity, gender,
age at commitment, groups of controlling offenses, age at time of recall
consideration, time served, and time remaining.

(10) The total number of people released from state prison due to
prosecutor-initiated resentencing by the pilot participant, how many were
released from state prison and the date of release, and information on the
defendant’srace, ethnicity, gender, age at commitment, groups of controlling
offenses, age at time of recall consideration, time served, and time remaining.

(9) The participating district attorneys offices shall provide the data
listed in subdivision (f) to the evaluator on a quarterly basis.

(h) To the extent possible, the evaluation of data reported by the
participating district attorneys' offices shall be conducted in a manner that
allowsfor comparison between the pilot participant sites. Thisincludes, but
isnot limited to, collection and reporting of data at theindividual case level
using the same definitions. Each pilot participant shall provide any
information necessary to the evaluator’'s completion of its analysis.

(i) Notwithstanding any other law, state entities, including, but not limited
to, the Department of Corrections and Rehabilitation, the State Department
of Socia Services, and the Department of Child Support Services, shall
provide any information needed for the completion of the evaluator's
analysis.

(i) Theevauator shall do all of the following:

(1) For each case considered by a pilot participant, calculate the time
served by an individual and the time remaining on their sentence.

(2) Analyze the data and prepare two preliminary reports and a fina
report to the Legidature. The first preliminary report shall be submitted to
the Legidlature on or before October 1, 2022. The second preliminary report
shall be submitted to the L egislature on or before October 1, 2023. Thefinal
report shall be submitted to the Legislature on or before January 31, 2025.

(3) As part of the evaluation, the evaluator shall conduct, at minimum,
four assessments, as follows:

(A) An implementation assessment shall be conducted to determine if
pilot activitieswereimplemented asintended. This assessment shall include
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semi-structured in-depth interviewswith al relevant stakeholders, including,
but not limited to, representatives from the district attorney agencies, public
defender agencies and community-based organi zations participating in the
pilot jurisdictions. The assessment shall document the different strategies
the pilot sites used, the development and implementation of the written
resentencing policies and procedures, which cases were prioritized for
resentencing and thereferral process, and factorsthat facilitated or hindered
implementation.

(B) A cost study that shall estimate the resources required to implement
the pilot activities, to include both new expenditures on personnel and other
goods and services, and the reallocation of resources from prior activities
to the pilot activities. The assessment shall include total cost and cost per
case.

(©) An assessment of the estimated amount of time by which an
individual’s earliest possible release date or minimum eligible parole date
was advanced due to prosecutor-initiated resentencing, including a
descriptive analysis of the process of cases from initial recommendation to
final resentencing outcomes to document points of attrition in the process
and allow for comparison between individuals based on age, gender, race,
offense, and county. This assessment shall include adescription of recidivism
outcomesfor individual s rel eased from prison, based on definitions created
in collaboration with pilot participants. This assessment shall include a
calculation of thetotal number of days of incarceration avoided, and amount
of time by which the person’s earliest possible release date or minimum
eligible parole date was advanced due to prosecutor-initiated resentencing
for those individuals released from prison using data maintained by the
Department of Corrections and Rehabilitation data systems.

(D) Anassessment which compares, to the extent feasible, records at the
individual case level with county or state administrative data files that
capture utilization of government benefit and social service programs, such
as Temporary Assistance for Needy Families, Supplemental Nutrition
Assistance Program, and other government cash or in-kind social services,
and court-ordered child support and visitation. The evaluator shall document
changesintheseindicatorsat the individual caselevel during the evaluation
period, in order to determine whether any observed changes can be attributed
to the pilot. The evaluator shall combine the descriptive information on
outcomes from the third and fourth evaluation components with the cost
analysis findings from the second component to estimate the potential for
cost savings to state and local governments from the pilot activities. The
evaluator shall, using the data collected from the pilot, estimate the potential
for cost savings to state and local governments from the pilot activities.

(k) The pilot term shall begin on September 1, 2021, and end on
September 1, 2024. The evaluation term shall begin on September 1, 2021,
and end on January 31, 2025.

SEC. 9. Section 1170.03 of the Penal Code isamended and renumbered
to read:
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1172.1. (a) (1) Whenadefendant, upon conviction for afelony offense,
has been committed to the custody of the Secretary of the Department of
Corrections and Rehabilitation or to the custody of the county correctional
administrator pursuant to subdivision (h) of Section 1170, the court may,
within 120 days of the date of commitment on its own motion, at any time
upon the recommendation of the secretary or the Board of Parole Hearings
in the case of adefendant incarcerated in state prison, the county correctional
administrator in the case of a defendant incarcerated in county jail, the
district attorney of the county in which the defendant was sentenced, or the
Attorney Genera if the Department of Justice originally prosecuted the
case, recall the sentence and commitment previously ordered and resentence
the defendant in the same manner as if they had not previously been
sentenced, whether or not the defendant is still in custody, and provided the
new sentence, if any, is no greater than the initial sentence.

(2) Thecourt, inrecalling and resentencing under this subdivision, shall
apply the sentencing rules of the Judicial Council and apply any changes
in law that reduce sentences or provide for judicia discretion so as to
eliminate disparity of sentences and to promote uniformity of sentencing.

(3) The resentencing court may, in the interest of justice and regardless
of whether the original sentencewasimposed after atrial or pleaagreement,
do the following:

(A) Reduce a defendant’s term of imprisonment by modifying the
sentence.

(B) Vacate the defendant’s conviction and impose judgment on any
necessarily included lesser offense or lesser related offense, whether or not
that offense was charged in the original pleading, and then resentence the
defendant to areduced term of imprisonment, with the concurrence of both
the defendant and the district attorney of the county in which the defendant
was sentenced or theAttorney Generd if the Department of Justice originally
prosecuted the case.

(4) In recalling and resentencing pursuant to this provision, the court
may consider postconviction factors, including, but not limited to, the
disciplinary record and record of rehabilitation of the defendant while
incarcerated, evidencethat reflects whether age, time served, and diminished
physical condition, if any, have reduced the defendant’s risk for future
violence, and evidence that reflects that circumstances have changed since
the original sentencing so that continued incarceration is no longer in the
interest of justice. The court shall consider if the defendant has experienced
psychological, physical, or childhood trauma, including, but not limited to,
abuse, neglect, exploitation, or sexual violence, if the defendant wasavictim
of intimate partner violence or human trafficking prior to or at the time of
the commission of the offense, or if the defendant is ayouth or was ayouth
as defined under subdivision (b) of Section 1016.7 at the time of the
commission of the offense, and whether those circumstances were a
contributing factor in the commission of the offense.

(5) Credit shall be given for time served.
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(6) Thecourt shall state on the record the reasonsfor itsdecision to grant
or deny recall and resentencing.

(7) Resentencing may be granted without a hearing upon stipulation by
the parties.

(8) Resentencing shall not be denied, nor a stipulation rejected, without
a hearing where the parties have an opportunity to address the basis for the
intended denial or rejection. If ahearing is held, the defendant may appear
remotely and the court may conduct the hearing through the use of remote
technology, unless counsel requests their physical presence in court.

(b) If a resentencing request pursuant to subdivision (a) is from the
Secretary of the Department of Corrections and Rehabilitation, the Board
of Parole Hearings, a county correctional administrator, a district attorney,
or the Attorney General, al of the following shall apply:

(1) The court shall provide notice to the defendant and set a status
conference within 30 days after the date that the court received the request.
The court’s order setting the conference shall also appoint counsel to
represent the defendant.

(2) There shall be a presumption favoring recall and resentencing of the
defendant, which may only be overcome if a court finds the defendant isan
unreasonable risk of danger to public safety, as defined in subdivision (c)
of Section 1170.18.

SEC. 10. Section 1170.95 of the Penal Codeisamended and renumbered
to read:

1172.6. (@) A person convicted of felony murder or murder under the
natural and probable consequences doctrine or other theory under which
malice isimputed to a person based solely on that person’s participation in
a crime, attempted murder under the natural and probable consequences
doctrine, or manglaughter may file a petition with the court that sentenced
the petitioner to have the petitioner's murder, attempted murder, or
manslaughter conviction vacated and to be resentenced on any remaining
counts when al of the following conditions apply:

(1) A complaint, information, or indictment was filed against the
petitioner that allowed the prosecution to proceed under atheory of felony
murder, murder under the natural and probable consequences doctrine or
other theory under which malice isimputed to a person based solely on that
person’s participation in acrime, or attempted murder under the natural and
probable consequences doctrine.

(2) The petitioner was convicted of murder, attempted murder, or
mand aughter following atrial or accepted a plea offer in lieu of atria at
which the petitioner could have been convicted of murder or attempted
murder.

(3) Thepetitioner could not presently be convicted of murder or attempted
murder because of changes to Section 188 or 189 made effective January
1, 20109.

(b) (1) The petition shall be filed with the court that sentenced the
petitioner and served by the petitioner on the district attorney, or on the
agency that prosecuted the petitioner, and on the attorney who represented
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the petitioner inthetrial court or on the public defender of the county where
the petitioner was convicted. If the judge that originally sentenced the
petitioner is not available to resentence the petitioner, the presiding judge
shall designate another judge to rule on the petition. The petition shall
include all of the following:

(A) A declaration by the petitioner that the petitioner iseligiblefor relief
under this section, based on all the requirements of subdivision (a).

(B) The superior court case number and year of the petitioner's
cornviction.

(C) Whether the petitioner requests the appointment of counsel.

(2) If any of theinformation required by this subdivisionismissing from
the petition and cannot be readily ascertained by the court, the court may
deny the petition without prejudice to the filing of another petition and
advisethe petitioner that the matter cannot be considered without the missing
information.

(3) Upon receiving a petition in which the information required by this
subdivision is set forth or a petition where any missing information can
readily be ascertained by the court, if the petitioner has requested counsel,
the court shall appoint counsel to represent the petitioner.

(c) Within 60 days after service of a petition that meets the requirements
set forth in subdivision (b), the prosecutor shall file and serve a response.
The petitioner may file and serve areply within 30 days after the prosecutor’s
responseis served. These deadlines shall be extended for good cause. After
the parties have had an opportunity to submit briefings, the court shall hold
a hearing to determine whether the petitioner has made a primafacie case
for relief. If the petitioner makes a prima facie showing that the petitioner
isentitled to relief, the court shall issue an order to show cause. If the court
declines to make an order to show cause, it shall provide a statement fully
setting forth its reasons for doing so.

(d) (1) Within60 days after the order to show cause hasissued, the court
shall hold a hearing to determine whether to vacate the murder, attempted
murder, or manslaughter conviction and to recall the sentence and resentence
the petitioner on any remaining countsin the same manner asif the petitioner
had not previously been sentenced, provided that the new sentence, if any,
is not greater than the initial sentence. This deadline may be extended for
good cause.

(2) The parties may waive a resentencing hearing and stipulate that the
petitioner iseligible to have the murder, attempted murder, or mansl aughter
conviction vacated and to be resentenced. If there was a prior finding by a
court or jury that the petitioner did not act with reckless indifference to
human life or was not amajor participant in the felony, the court shall vacate
the petitioner’s conviction and resentence the petitioner.

(3) Atthehearing to determinewhether the petitioner isentitled to relief,
the burden of proof shall be on the prosecution to prove, beyond areasonable
doubt, that the petitioner is guilty of murder or attempted murder under
Cdlifornia law as amended by the changes to Section 188 or 189 made
effective January 1, 2019. The admission of evidence in the hearing shall
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be governed by the Evidence Code, except that the court may consider
evidence previously admitted at any prior hearing or trial that is admissible
under current law, including witness testimony, stipulated evidence, and
mattersjudicialy noticed. The court may aso consider the procedural history
of the case recited in any prior appellate opinion. However, hearsay evidence
that was admitted in a preliminary hearing pursuant to subdivision (b) of
Section 872 shall be excluded from the hearing as hearsay, unless the
evidence is admissible pursuant to another exception to the hearsay rule.
The prosecutor and the petitioner may also offer new or additional evidence
to meet their respective burdens. A finding that thereis substantial evidence
to support a conviction for murder, attempted murder, or manslaughter is
insufficient to prove, beyond a reasonable doubt, that the petitioner is
ineligible for resentencing. If the prosecution fails to sustain its burden of
proof, the prior conviction, and any allegations and enhancements attached
to the conviction, shall be vacated and the petitioner shall be resentenced
on the remaining charges.

(e) The petitioner's conviction shall be redesignated asthe target offense
or underlying felony for resentencing purposes if the petitioner is entitled
to relief pursuant to this section, murder or attempted murder was charged
generically, and the target offense was not charged. Any applicable statute
of limitations shall not be a bar to the court’s redesignation of the offense
for this purpose.

(f) This section does not diminish or abrogate any rights or remedies
otherwise available to the petitioner.

(g) A person convicted of murder, attempted murder, or mansl aughter
whose conviction isnot final may challenge on direct appeal the validity of
that conviction based on the changes made to Sections 188 and 189 by
Senate Bill 1437 (Chapter 1015 of the Statutes of 2018).

(h) A person who is resentenced pursuant to this section shall be given
credit for time served. The judge may order the petitioner to be subject to
parole supervision for up to two years following the completion of the
sentence.

SEC. 11. Section 1171 of the Penal Code is amended and renumbered
to read:

1172.7. (&) Any sentence enhancement that wasimposed prior to January
1, 2018, pursuant to Section 11370.2 of the Health and Safety Code, except
for any enhancement imposed for a prior conviction of violating or
conspiring to violate Section 11380 of the Health and Safety Codeislegally
invalid.

(b) The Secretary of the Department of Corrections and Rehabilitation
and the county correctional administrator of each county shall identify those
personsin their custody currently serving aterm for ajudgment that includes
an enhancement described in subdivision (&) and shall provide the name of
each person, along with the person’s date of birth and the relevant case
number or docket number, to the sentencing court that imposed the
enhancement. Thisinformation shall be provided as follows:
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(1) By March 1, 2022, for individuals who have served their base term
and any other enhancements and are currently serving a sentence based on
the enhancement. For purposes of this paragraph, all other enhancements
shall be considered to have been served first.

(2) By Jduly 1, 2022, for al other individuals.

(c) Upon receiving theinformation described in subdivision (b), the court
shall review the judgment and verify that the current judgment includes a
sentence enhancement described in subdivision (). If the court determines
that the current judgment includes an enhancement described in subdivision
(a), the court shall recall the sentence and resentence the defendant. The
review and resentencing shall be completed as follows:

(1) By October 1, 2022, for individuals who have served their base term
and any other enhancement and are currently serving a sentence based on
the enhancement.

(2) By December 31, 2023, for all other individuals.

(d) (1) Resentencing pursuant to this section shall result in a lesser
sentence than the one originally imposed as a result of the elimination of
the repealed enhancement, unless the court finds by clear and convincing
evidence that imposing a lesser sentence would endanger public safety.
Resentencing pursuant to this section shall not result in alonger sentence
than the one originally imposed.

(2) Thecourt shall apply the sentencing rules of the Judicial Council and
apply any other changesin law that reduce sentences or provide for judicial
discretion so asto eliminate disparity of sentencesand to promote uniformity
of sentencing.

() The court may consider postconviction factors, including, but not
limited to, the disciplinary record and record of rehabilitation of the
defendant whileincarcerated, evidence that reflectswhether age, time served,
and diminished physical condition, if any, have reduced the defendant’s
risk for future violence, and evidence that reflects that circumstances have
changed since the original sentencing so that continued incarceration is no
longer in the interest of justice.

(4) Unless the court originaly imposed the upper term, the court may
not impose a sentence exceeding the middle term unless there are
circumstances in aggravation that justify the imposition of a term of
imprisonment exceeding the middle term, and those facts have been
stipulated to by the defendant, or have been found true beyond areasonable
doubt at trial by the jury or by the judgein a court trial.

(5) The court shall appoint counsel.

(e) The parties may waive a resentencing hearing. If the hearing is not
waived, the resentencing hearing may be conducted remotely through the
use of remote technology, if the defendant agrees.

SEC. 12. Section 1171.1 of the Penal Code is amended and renumbered
to read:

1172.75. (@) Any sentence enhancement that was imposed prior to
January 1, 2020, pursuant to subdivision (b) of Section 667.5, except for
any enhancement imposed for a prior conviction for a sexualy violent
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offense as defined in subdivision (b) of Section 6600 of the Welfare and
Institutions Code is legally invalid.

(b) The Secretary of the Department of Corrections and Rehabilitation
and the county correctional administrator of each county shall identify those
personsin their custody currently serving aterm for ajudgment that includes
an enhancement described in subdivision (&) and shall provide the name of
each person, along with the person’s date of birth and the relevant case
number or docket number, to the sentencing court that imposed the
enhancement. This information shall be provided as follows:

(1) By March 1, 2022, for individuals who have served their base term
and any other enhancements and are currently serving a sentence based on
the enhancement. For purposes of this paragraph, all other enhancements
shall be considered to have been served first.

(2) By July 1, 2022, for al other individuals.

(c) Upon receiving theinformation described in subdivision (b), the court
shall review the judgment and verify that the current judgment includes a
sentencing enhancement described in subdivision (a). If the court determines
that the current judgment includes an enhancement described in subdivision
(a), the court shall recall the sentence and resentence the defendant. The
review and resentencing shall be completed as follows:

(1) By October 1, 2022, for individuals who have served their base term
and any other enhancement and are currently serving a sentence based on
the enhancement.

(2) By December 31, 2023, for all other individuals.

(d) (1) Resentencing pursuant to this section shall result in a lesser
sentence than the one originally imposed as a result of the elimination of
the repealed enhancement, unless the court finds by clear and convincing
evidence that imposing a lesser sentence would endanger public safety.
Resentencing pursuant to this section shall not result in alonger sentence
than the one originally imposed.

(2) Thecourt shall apply the sentencing rules of the Judicial Council and
apply any other changesin law that reduce sentences or providefor judicia
discretion so asto eiminate disparity of sentences and to promote uniformity
of sentencing.

(3) The court may consider postconviction factors, including, but not
limited to, the disciplinary record and record of rehabilitation of the
defendant whileincarcerated, evidencethat reflectswhether age, time served,
and diminished physical condition, if any, have reduced the defendant’s
risk for future violence, and evidence that reflects that circumstances have
changed since the original sentencing so that continued incarceration is no
longer in the interest of justice.

(4) Unless the court originally imposed the upper term, the court may
not impose a sentence exceeding the middle term unless there are
circumstances in aggravation that justify the imposition of a term of
imprisonment exceeding the middle term, and those facts have been
stipulated to by the defendant, or have been found true beyond areasonable
doubt at trial by the jury or by the judgein a court trial.
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(5) The court shall appoint counsel.

(e) The parties may waive a resentencing hearing. If the hearing is not
waived, the resentencing hearing may be conducted remotely through the
use of remote technology, if the defendant agrees.

SEC. 13. Section 1203.425 of the Penal Code is amended to read:

1203.425. (a) (1) (A) Commencing July 1, 2022, and subject to an
appropriation in the annual Budget Act, on amonthly basis, the Department
of Justice shall review the recordsin the statewide criminal justice databases,
and based on information in the state summary criminal history repository
and the Supervised Release File, shall identify persons with convictions
that meet the criteria set forth in subparagraph (B) and are eligible for
automatic conviction record relief.

(B) A personiséligible for automatic conviction relief pursuant to this
section if they meet all of the following conditions:

(i) The person is not required to register pursuant to the Sex Offender
Registration Act.

(ii) The person does not have an active record for local, state, or federal
supervision in the Supervised Release File.

(iii) Based upon the information available in the department’s record,
including disposition dates and sentencing terms, it does not appear that the
personiscurrently serving asentencefor an offense and thereisnoindication
of pending criminal charges.

(iv) Except as otherwise provided in subclause (111) of clause (v), there
is no indication that the conviction resulted in a sentence of incarceration
in the state prison.

(v) Theconviction occurred on or after January 1, 1973, and meetseither
of the following criteria:

() The defendant was sentenced to probation and, based upon the
disposition date and the term of probation specified in the department’s
records, appears to have completed their term of probation without
revocation.

(I1) The defendant was convicted of an infraction or misdemeanor, was
not granted probation, and, based upon the disposition date and the term
specified in the department’s records, the defendant appears to have
completed their sentence, and at least one calendar year has elapsed since
the date of judgment.

(2) (A) Except asspecifiedin subdivision (b), the department shall grant
relief, including dismissal of a conviction, to a person identified pursuant
to paragraph (1) without requiring a petition or motion by a party for that
relief if the relevant information is present in the department’s electronic
records.

(B) Thestate summary criminal history information shall include, directly
next to or below the entry or entries regarding the person’s criminal record,
anote stating “relief granted,” listing the date that the department granted
relief and this section. This note shall be included in al statewide criminal
databases with arecord of the conviction.
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(C) Except asotherwise provided in paragraph (4) and in Section 13555
of the Vehicle Code, a person granted conviction relief pursuant to this
section shall be released from all penalties and disabilities resulting from
the offense of which the person has been convicted.

(3) (A) Commencing July 1, 2022, and subject to an appropriation in
the annual Budget Act, on a monthly basis, the department shall
electronically submit a notice to the superior court having jurisdiction over
the criminal case, informing the court of all cases for which a complaint
was filed in that jurisdiction and for which relief was granted pursuant to
this section. Commencing on January 1, 2023, for any record retained by
the court pursuant to Section 68152 of the Government Code, except as
provided in paragraph (4), the court shall not discloseinformation concerning
a conviction granted relief pursuant to this section or Section 1203.4,
1203.44, 1203.41, or 1203.42, to any person or entity, in any format, except
to the person whose conviction was granted relief or a criminal justice
agency, as defined in Section 851.92.

(B) If probationistransferred pursuant to Section 1203.9, the department
shall electronically submit anotice as provided in subparagraph (A) to both
the transferring court and any subsequent receiving court. The electronic
notice shall bein amutually agreed upon format.

(C) If areceiving court reduces a felony to a misdemeanor pursuant to
subdivision (b) of Section 17, or dismisses a conviction pursuant to law,
including, but not limited to, Section 1203.4, 1203.4a, 1203.41, 1203.42,
1203.43, or 1203.49, it shall furnish a disposition report to the department
with the original case number and CIl number from the transferring court.
The department shall electronically submit a notice to the superior court
that sentenced the defendant. If probation is transferred multiple times, the
department shall electronically submit anoticeto al other involved courts.
The electronic notice shall be in amutually agreed upon format.

(D) If a court receives notification from the department pursuant to
subparagraph (B), the court shall update its records to reflect the reduction
or dismissal. If a court receives notification that a case was dismissed
pursuant to this section or Section 1203.4, 1203.4a, 1203.41, or 1203.42,
the court shall updateitsrecordsto reflect the dismissal and shall not disclose
information concerning a conviction granted relief to any person or entity,
in any format, except to the person whose conviction was granted relief or
acriminal justice agency, as defined in Section 851.92.

(4) Relief granted pursuant to this section is subject to the following
conditions:

(A) Relief granted pursuant to this section does not relieve a person of
the obligation to disclose a crimina conviction in response to a direct
guestion contained in a questionnaire or application for employment as a
peace officer, as defined in Section 830.

(B) Relief granted pursuant to this section does not relieve a person of
the obligation to disclose the conviction in response to a direct question
contained in a questionnaire or application for public office, or for
contracting with the California State L ottery Commission.
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(C) Relief granted pursuant to this section has no effect on the ability of
a criminal justice agency, as defined in Section 851.92, to access and use
records that are granted relief to the same extent that would have been
permitted for a criminal justice agency had relief not been granted.

(D) Relief granted pursuant to this section does not limit thejurisdiction
of the court over a subsequently filed motion to amend the record, petition
or motion for postconviction relief, or collateral attack on a conviction for
which relief has been granted pursuant to this section.

(E) Relief granted pursuant to this section does not affect a person’s
authorization to own, possess, or have in the person’s custody or control a
firearm, or the person’s susceptibility to conviction under Chapter 2
(commencing with Section 29800) of Division 9 of Title 4 of Part 6, if the
criminal conviction would otherwise affect this authorization or
susceptibility.

(F) Relief granted pursuant to this section does not affect a prohibition
from holding public office that would otherwise apply under law as aresult
of the criminal conviction.

(G) Reief granted pursuant to this section does not release a person from
the terms and conditions of any unexpired criminal protective order that has
been issued by the court pursuant to paragraph (1) of subdivision (i) of
Section 136.2, subdivision (j) of Section 273.5, subdivision (I) of Section
368, or subdivision (k) of Section 646.9. These protective ordersshall remain
infull effect until expiration or until any further order by the court modifying
or terminating the order, despite the dismissal of the underlying conviction.

(H) Relief granted pursuant to this section does not affect the authority
to receive, or take adverse action based on, crimina history information,
including the authority to receive certified court recordsreceived or evaluated
pursuant to Section 1522, 1568.09, 1569.17, or 1596.871 of the Health and
Safety Code, or pursuant to any statutory or regulatory provisions that
incorporate the criteria of those sections.

(I) Relief granted pursuant to this section does not make eligible aperson
who is otherwise ineligible to provide, or receive payment for providing,
in-home supportive services pursuant to Article 7 (commencing with Section
12300) of Chapter 3 of Part 3 of Division 9 of the Welfare and Institutions
Code, or pursuant to Section 14132.95, 14132.952, or 14132.956 of the
Welfare and Institutions Code.

(J) In asubsequent prosecution of the defendant for any other offense,
the prior conviction may be pleaded and proved and shall have the same
effect asif the relief had not been granted.

(5) Thissection shall not limit petitions, motions, or orders for relief in
acrimina case, as required or authorized by any other law, including, but
not limited to, Sections 1203.4 and 1204.4a.

(6) Commencing July 1, 2022, and subject to an appropriation in the
annual Budget Act, the department shall annually publish statisticsfor each
county regarding the total number of convictions granted relief pursuant to
this section and the total number of convictions prohibited from automatic
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relief pursuant to subdivision (b), on the OpenJustice Web portal, as defined
in Section 13010.

(b) (1) The prosecuting attorney or probation department may, no later
than 90 calendar days before the date of a person’s eligibility for relief
pursuant to this section, file a petition to prohibit the department from
granting automatic relief pursuant to this section, based on a showing that
granting that relief would pose a substantial threat to the public safety. If
probation was transferred pursuant to Section 1203.9, the prosecuting
attorney or probation department in either the receiving county or the
transferring county shall filethe petition in the county of current jurisdiction.

(2) The court shall give notice to the defendant and conduct a hearing
on the petition within 45 days after the petition isfiled.

(3) Atahearing on the petition pursuant to this subdivision, the defendant,
the probation department, the prosecuting attorney, and the arresting agency,
through the prosecuting attorney, may present evidence to the court.
Notwithstanding Sections 1538.5 and 1539, the hearing may be heard and
determined upon declarations, affidavits, police investigative reports, copies
of state summary criminal history information and local summary criminal
history information, or any other evidence submitted by the parties that is
material, reliable, and relevant.

(4) The prosecutor or probation department hastheinitial burden of proof
to show that granting conviction relief would pose a substantial threat to
the public safety. In determining whether granting relief would pose a
substantial threat to the public safety, the court may consider any relevant
factorsincluding, but not limited to, either of the following:

(A) Declarations or evidence regarding the offense for which a grant of
relief is being contested.

(B) The defendant’s record of arrests and convictions.

(5) If the court finds that the prosecutor or probation department has
satisfied the burden of proof, the burden shiftsto the defendant to show that
the hardship of not obtaining relief outweighs the threat to the public safety
of providing relief. In determining whether the defendant’s hardship
outweighsthethreat to the public safety, the court may consider any relevant
factorsincluding, but not limited to, either of the following:

(A) Thehardshipto the defendant that has been caused by the conviction
and that would be caused if relief is not granted.

(B) Declarations or evidence regarding the defendant’s good character.

(6) If the court grants a petition pursuant to this subdivision, the court
shall furnish a disposition report to the Department of Justice pursuant to
Section 13151, stating that relief pursuant to this section was denied, and
the department shall not grant relief pursuant to this section. If probation
was transferred pursuant to Section 1203.9, the department shall
electronically submit anotice to thetransferring court, and, if probation was
transferred multiple times, to al other involved courts.

(7) A person denied relief pursuant to this section may continue to be
eligible for relief pursuant to Section 1203.4 or 1203.4a. If the court
subsequently grants relief pursuant to one of those sections, the court shall
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furnish adisposition report to the Department of Justice pursuant to Section
13151, stating that relief was granted pursuant to the applicabl e section, and
the department shall grant relief pursuant to that section. If probation was
transferred pursuant to Section 1203.9, the department shall electronically
submit a notice that relief was granted pursuant to the applicable section to
the transferring court and, if probation was transferred multiple times, to
all other involved courts.

(c) At thetime of sentencing, the court shall advise a defendant, either
oraly or in writing, of the provisions of this section and of the defendant’s
right, if any, to petition for a certificate of rehabilitation and pardon.

SEC. 14. Section 1233.12 is added to the Penal Code, to read:

1233.12. (a) Notwithstanding Sections 1233.3 and 1233.4, in each of
the 202223 and 2023-24 fiscal years, the amount of one hundred
twenty-two million eight hundred twenty-nine thousand three hundred
ninety-seven dollars ($122,829,397) is hereby appropriated from the General
Fund to the State Community Corrections Performance Incentives Fund,
established pursuant to Section 1233.6, for the community corrections
program. Funds shall be allocated by the Controller to counties according
to the requirements of the program and pursuant to the following schedule:

Alameda $ 2,760,919
Alpine $ 200,000
Amador $233,777
Butte $ 416,404
Calaveras $512,027
Colusa $ 267,749
Contra Costa $6,643,176
Del Norte $ 200,000
El Dorado $ 348,495
Fresno $ 3,156,754
Glenn $223,171
Humbol dt $ 1,055,456
Imperial $ 203,247
Inyo $ 222,098
Kern $ 1,519,187
Kings $ 1,105,869
Lake $ 465,073
Lassen $ 253,037
LosAngeles $ 37,413,530
Madera $ 1,237,543
Marin $ 988,095
Mariposa $ 200,000
Mendocino $592,510
Merced $1,032,961
Modoc $ 202,975
Mono $ 257,466
Monterey $ 300,463
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Napa $329,767
Nevada $ 669,278
Orange $4,973,540
Placer $ 545,848
Plumas $ 442,681
Riverside $6,954,331
Sacramento $12,329,233
San Benito $ 282,215
San Bernardino $ 8,357,087
San Diego $ 2,930,998
San Francisco $ 3,060,552
San Joaquin $2,227,270
San Luis Obispo $ 1,322,460
San Mateo $1,175,827
Santa Barbara $ 1,416,944
Santa Clara $1,747,784
Santa Cruz $ 1,746,643
Shasta $512,037
Sierra $ 215,489
Siskiyou $ 284,355
Solano $ 807,241
Sonoma $ 1,067,821
Stanislaus $ 1,286,879
Sutter $ 738,100
Tehama $ 458,088
Trinity $ 200,000
Tulare $ 1,864,437
Tuolumne $382,373
Ventura $ 783,267
Yolo $ 1,504,870
Yuba $ 200,000

(b) Thetotal annual payment to each county, as scheduled in subdivision
(8), shall be divided into four equal quarterly payments.

(c) A county that fails to provide the information required in Section
1231 to the Judicial Council shall not be eligible for payment pursuant to
this section.

(d) Thissection shall remain in effect only until January 1, 2025, and as
of that date is repealed.

SEC. 15. Section 1385 of the Penal Code is amended to read:

1385. (a) Thejudge or magistrate may, either on motion of the court or
upon the application of the prosecuting attorney, and in furtherance of justice,
order an action to be dismissed. Thereasonsfor the dismissal shall be stated
orally on the record. The court shall also set forth the reasons in an order
entered upon the minutesif requested by either party or inany caseinwhich
the proceedings are not being recorded electronically or reported by acourt
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reporter. A dismissal shall not be made for any cause that would be ground
of demurrer to the accusatory pleading.

(b) (1) If the court hasthe authority pursuant to subdivision (@) to strike
or dismiss an enhancement, the court may instead strike the additional
punishment for that enhancement in the furtherance of justicein compliance
with subdivision (a).

(2) Thissubdivision does not authorize the court to strike the additional
punishment for any enhancement that cannot be stricken or dismissed
pursuant to subdivision (a).

(c) (1) Notwithstanding any other law, the court shall dismiss an
enhancement if it isin the furtherance of justice to do so, except if dismissal
of that enhancement is prohibited by any initiative statute.

(2) In exercising its discretion under this subdivision, the court shall
consider and afford great weight to evidence offered by the defendant to
prove that any of the mitigating circumstances in subparagraphs (A) to (1)
are present. Proof of the presence of one or more of these circumstances
weighs greatly in favor of dismissing the enhancement, unless the court
finds that dismissal of the enhancement would endanger public safety.
“Endanger public safety” means there is a likelihood that the dismissal of
the enhancement would result in physical injury or other serious danger to
others.

(A) Application of the enhancement would result in a discriminatory
racial impact as described in paragraph (4) of subdivision (a) of Section
745.

(B) Multiple enhancements are alleged in asingle case. In thisinstance,
al enhancements beyond a single enhancement shall be dismissed.

(C) Theapplication of an enhancement could result in asentence of over
20 years. In thisinstance, the enhancement shall be dismissed.

(D) The current offenseis connected to mental illness.

(E) The current offense is connected to prior victimization or childhood
trauma.

(F) The current offense is not a violent felony as defined in subdivision
(c) of Section 667.5.

(G) The defendant was a juvenile when they committed the current
offense or any prior offenses, including criminal convictions and juvenile
adjudications, that trigger the enhancement or enhancements applied in the
current case.

(H) The enhancement is based on a prior conviction that is over five
yearsold.

() Though afirearm was used in the current offense, it was inoperable
or unloaded.

(3) While the court may exercise its discretion at sentencing, this
subdivision does not prevent a court from exercising its discretion before,
during, or after trial or entry of plea.

(4) The circumstances listed in paragraph (2) are not exclusive and the
court maintainsauthority to dismissor strike an enhancement in accordance
with subdivision (a).
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(5) For the purposes of subparagraph (D) of paragraph (2), a mental
illness is a mental disorder as identified in the most recent edition of the
Diagnostic and Statistical Manual of Mental Disorders, including, but not
limited to, bipolar disorder, schizophrenia, schizoaffective disorder, or
post-traumatic stress disorder, but excluding antisocial personality disorder,
borderline personality disorder, and pedophilia. A court may conclude that
adefendant’s mental illnesswas connected to the offenseif, after reviewing
any relevant and credible evidence, including, but not limited to, police
reports, preliminary hearing transcripts, witness statements, statements by
the defendant’s mental health treatment provider, medical records, records
or reports by qualified medical experts, or evidence that the defendant
displayed symptoms consistent with the relevant mental disorder at or near
the time of the offense, the court concludes that the defendant’s mental
illness substantially contributed to the defendant’s involvement in the
commission of the offense.

(6) For the purposes of this subdivision, the following terms have the
following meanings:

(A) “Childhood trauma’ means that as a minor the person experienced
physical, emotional, or sexual abuse, physical or emotional neglect. A court
may conclude that a defendant’s childhood trauma was connected to the
offense if, after reviewing any relevant and credible evidence, including,
but not limited to, police reports, preliminary hearing transcripts, witness
statements, medical records, or records or reports by qualified medical
experts, the court concludes that the defendant’s childhood trauma
substantially contributed to the defendant’s involvement in the commission
of the offense.

(B) “Prior victimization” means the person was a victim of intimate
partner violence, sexual violence, or human trafficking, or the person has
experienced psychological or physical trauma, including, but not limited
to, abuse, neglect, exploitation, or sexual violence. A court may conclude
that a defendant’s prior victimization was connected to the offense if, after
reviewing any relevant and credible evidence, including, but not limited to,
police reports, preliminary hearing transcripts, witness statements, medical
records, or records or reports by qualified medical experts, the court
concludes that the defendant’s prior victimization substantially contributed
to the defendant’s invol vement in the commission of the offense.

(7) Thissubdivision shall apply to all sentencings occurring after January
1, 2022.

SEC. 16. Section 2067 of the Penal Code is amended to read:

2067. (a) Asoutlined in the Budget Act of 2018, it is anticipated that
all Californiainmateswill bereturned from out-of-state contract correctional
facilitiesby February 2019. To the extent that the adult offender population
continuesto decline, the Department of Corrections and Rehabilitation shall
begin reducing private in-state male contract correctiona facilities in a
manner that maintains sufficient flexibility to comply with the federal court
order to maintain the prison population at or below 137.5 percent of design
capacity. The private in-state male contract correctional facilities that are
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primarily staffed by non-Department of Corrections and Rehabilitation
personnel shall be prioritized for reduction over other in-state contract
correctional facilities.

(b) As the population of offenders in private in-state male contract
correctional facilities identified in subdivision (a) is reduced, and to the
extent that the adult offender popul ation continuesto decline, the Department
of Corrections and Rehabilitation shall accommodate the projected
population decline by reducing the capacity of state-owned and operated
prisons or in-state |eased or contract correctional facilities, in amanner that
maximizes|long-term state facility savings, leverages|ong-term investments,
and maintains sufficient flexibility to comply with the federal court order
to maintain the prison population at or below 137.5 percent of design
capacity. In reducing thisadditional capacity, the department shall take into
consideration the following factors, including, but not limited to:

(1) The cost to operate at the capacity.

(2) Workforce impacts.

(3) Subpopulation and gender-specific housing needs.

(4) Long-term investment in state-owned and operated correctional
facilities, including previous investments.

(5) Public safety and rehabilitation.

(6) The durability of the state’s solution to prison overcrowding.

(c) Thefollowing shall apply:

(1) Subdivision (b) shall not be enforceable by a private right of action.

(2) Subdivision (b) does not create an act or duty enforceable under
Sections 1060 or 1085 of the Code of Civil Procedure.

(3) A city, county, city and county, local district, or special district shall
not maintai n an action or proceeding against the State of California pursuant
to subdivision (b).

(d) An action initiated regarding this section shall be brought in the
superior court of the County of Sacramento.

SEC. 17. Section 4900 of the Penal Code is amended to read:

4900. (a) Any personwho, having been corvicted of any crime against
the state amounting to a felony and imprisoned in the state prison or
incarcerated in county jail pursuant to subdivision (h) of Section 1170 for
that conviction, is granted a pardon by the Governor for the reason that the
crime with which they were charged was either not committed at all or, if
committed, was not committed by the person, or who, being innocent of the
crime with which they were charged for either of those reasons, shall have
served the term or any part thereof for which they wereimprisoned in state
prison or incarcerated in county jail, may, under the conditions provided
under this chapter, present a claim against the state to the CaliforniaVictim
Compensation Board for the injury sustained by the person through the
erroneous cornviction and imprisonment or incarceration.

(b) If astate or federal court has granted a writ of habeas corpus or if a
state court has granted a motion to vacate pursuant to Section 1473.6 or
paragraph (2) of subdivision (@) of Section 1473.7, and the charges were
subsequently dismissed, or the person was acquitted of the charges on a
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retrial, the California Victim Compensation Board shall, upon application
by the person, and without a hearing, approve payment to the claimant if
sufficient funds are avail abl e, upon appropriation by the L egidature, pursuant
to Section 4904, unless the Attorney Genera establishes pursuant to
subdivision (d) of Section 4902, that the claimant is not entitled to
compensation.

SEC. 18. Section 4902 of the Penal Code is amended to read:

4902. (@) If the provisions of Section 851.865 or 1485.55 apply in any
claim, the California Victim Compensation Board shall, within 30 days of
the presentation of the claim, calculate the compensation for the claimant
pursuant to Section 4904 and approve payment to the claimant if sufficient
funds are available, upon appropriation by the Legislature. Asto any claim
to which Section 851.865 or 1485.55 does not apply, the Attorney General
shall respond to the claim within 60 days or request an extension of time,
upon a showing of good cause.

(b) Upon receipt of aresponse from theAttorney General, the board shall
fix atime and placefor the hearing of the claim, and shall mail notice thereof
to the claimant and to the Attorney General at least 15 days prior to thetime
fixed for the hearing. The board shall use reasonable diligence in setting
the date for the hearing and shall attempt to set the date for the hearing at
the earliest date convenient for the parties and the board.

(c) If thetime period for response el apses without arequest for extension
or a response from the Attorney General pursuant to subdivision (a), the
board shall fix atime and place for the hearing of the claim, mail notice
thereof to the claimant at least 15 days prior to the timefixed for the hearing,
and make arecommendation based on the claimant’s verified claim and any
evidence presented by the claimant.

(d) If subdivision (b) of Section 4900 appliesin any claim, the California
Victim Compensation Board shall calculate the compensation for the
claimant pursuant to Section 4904 and approve payment to the claimant if
sufficient funds are avail able, upon appropriation by the Legislature, unless
the Attorney General objects in writing, within 45 days from when the
claimant filesthe claim, with clear and convincing evidence that the claimant
is not entitled to compensation. The Attorney General may request asingle
45-day extension of time, upon a showing of good cause. If the Attorney
Genera declinesto object within the allotted period of time, then the board
shall issue its recommendation pursuant to Section 4904 within 60 days
thereafter. Upon recei pt of the objection, the board shall fix atime and place
for the hearing of the claim, and shall mail notice thereof to the claimant
and to the Attorney General at least 15 days prior to the fixed time for the
hearing. At ahearing, the Attorney General shall bear the burden of proving
by clear and convincing evidence that the claimant committed the acts
constituting the offense. If the Attorney General fails to meet this burden,
the board shall approve payment to the claimant, calculated pursuant to
Section 4904, if sufficient funds are available upon appropriation by the
Legislature.

SEC. 19. Section 4904 of the Penal Code is amended to read:
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4904. If the evidence shows that the crime with which the claimant was
charged was either not committed at all, or, if committed, was not committed
by the claimant, or for claims pursuant to subdivision (b) of Section 4900,
the Attorney Genera’s office has not met their burden of proving by clear
and convincing evidence that the claimant committed the acts constituting
the offense, and the California Victim Compensation Board has found that
the claimant has sustained injury through their erroneous conviction and
imprisonment, the California Victim Compensation Board shall approve
payment for the purpose of indemnifying the claimant for the injury if
sufficient funds are available, upon appropriation by the Legislature. The
amount of the payment shall be asum equivalent to one hundred forty dollars
($240) per day of incarceration served, and shall include any time spent in
custody, including in a county jail, that is considered to be part of the term
of incarceration. That payment shall not be treated as gross income to the
recipient under the Revenue and Taxation Code.

SEC. 20. Section 4904.5 is added to the Penal Code, to read:

4904.5. On or before September 1 each year, the Caifornia Victim
Compensation Board shall submit an annual report to the Joint Legislative
Budget Committee on approved erroneous conviction claimsthat were paid
in the prior fiscal year. The report shall include a listing of al individuals
approved by the board for compensation under this chapter, the amount
approved for each individual, and a case summary.

SEC. 21. Section 4905 of the Pena Code is repealed.

SEC. 22. Section 4905 is added to the Penal Code, to read:

4905. The Cadlifornia Victim Compensation Board is immune from
liability for damages, including prejudgment interest, for any decision on
a claim under this chapter. The immunity granted to the board under this
section does not change or affect the immunity provided by Section 820.2
of the Government Code.

SEC. 23. Section 5003.7 of the Penal Code is repeal ed.

SEC. 24. Section 5003.7 is added to the Penal Code, to read:

5003.7. The Department of Correctionsand Rehabilitation shall remove
all incarcerated persons from, cease operations of, and close, the California
Correctional Center located in the Town of Susanville, California, no later
than June 30, 2023.

SEC. 25. Section 5007.4 is added to the Penal Code, to read:

5007.4. (a) (1) The Delancey Street Restaurant Management Program
is hereby established for the purpose of teaching marketable skills useful
to incarcerated persons for reemployment opportunities upon their release
from state prison. The program shall focus on restaurant operation, service,
and hospitality.

(2) (A) Theprogram shall be operated by the department in consultation
with the Delancey Street Foundation.

(B) The foundation shall be aware of, and comply with, all federal and
state statutes, rules, regulations, and department policies and directives.
Notwithstanding subdivision (b), department policies and directives shall
include, but are not limited to, the California Correctional Health Care
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Services Health Care Department Operations Manual, Title 15 of the
California Code of Regulations, policy memorandaissued by the Secretary
of the Department of Corrections and Rehabilitation or jointly with the
receiver of the California Correctional Health Care Services, and any similar
departmentwide guidanceissued by proper authority, of which thefoundation
has been informed by the department or that has been published on the
department’s public internet website.

(b) Operation of the program is exempt from al of the following:

(1) Article 5 (commencing with Section 19625) of Chapter 6 of Part 2
of Division 10 of the Welfare and Institutions Code.

(2) Section 2807.

(3) The Public Contract Code.

(4) The State Contracting Manual.

(5) Section 599.652 of Title 2 of the California Code of Regulations.

(6) Sections3054.6, 3054.7, and 3056 of Title 15 of the California Code
of Regulations.

(c) Beginning November 1, 2023, and annually thereafter, the department
shall make available, upon request, the total expenditures and revenue
collected for the program during the previous fiscal year.

SEC. 26. Section 5027 of the Penal Code is amended to read:

5027. (a) Upon appropriation by the Legislature in the annual Budget
Act, the Department of Corrections and Rehabilitation shall award funding
for an innovative grant program to not-for-profit organizations to replicate
their programs at institutions that the Director of the Division of
Rehabilitative Programs has determined are underserved by volunteer and
not-for-profit organizations. The director shall develop a formula for
identifying target institutions based upon factors including, but not limited
to, number of volunteers, number of inmates, number of volunteer-based
programs, and the size of waiting lists for inmates wanting to participate in
programs.

(b) Grant funding shall be provided to not-for-profit organizationswishing
to expand programs that they are currently providing in other California
state prisons that have demonstrated success and focus on offender
responsibility and restorative justice principles or to not-for-profit
organizations with experience in providing programming in a correctional
setting. The grants shall be awarded for athree-year period and are designed
to be one time in nature. All funding shall go directly to the not-for-profit
organizations and shall not be used for custody staff or administration of
the grant. Any unspent funds shall revert to the fund source authorized for
this purpose at the end of three years.

(c) On or before January 1 of each year, the department shall report to
the budget committees and public safety committees in both houses of the
Legislature on the following information from the previous fiscal year's
grants:

(1) The number of grants provided.

(2) Theinstitutions receiving grants.
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(3) A description of each program and level of funding provided,
organized by institution.

(4) The start date of each program.

(5) Any feedback from inmates participating in the programs on the value
of the programs.

(6) Any feedback from the program providers on their experience with
each institution.

(7) The number of participants participating in each program.

(8) The number of participants completing each program.

(9) Waiting lists, if any, for each program.

SEC. 27. Section 5032 is added to the Penal Code, to read:

5032. Division 13 (commencing with Section 21000) of the Public
Resources Code does not apply to the closure of aprison or juvenile facility
operated or leased by the Department of Corrections and Rehabilitation, or
to any activity or approval necessary for, or incidental to, the closure of a
prison or juvenile facility operated or leased by the Department of
Corrections and Rehabilitation, including, but not limited to, a prison or
juvenile facility that was identified or designated for closure before the
effective date of this section. This section is declaratory of existing law.

SEC. 28. Section 5076.1 of the Penal Code is amended to read:

5076.1. (a) Theboard shall meet at each of the state prisons and facilities
under the jurisdiction of the Division of Adult Institutions. Meetings shall
be held at whatever times may be necessary for afull and complete study
of the cases of all inmates whose matters are considered. Other times and
places of meeting may a so be designated by the board. Each commissioner
of the board shall receive their actual necessary traveling expensesincurred
in the performance of their official duties. Where the board performs its
functions by meeting en banc in either public or executive sessionsto decide
matters of general policy, a mgjority of commissioners holding office on
the date the matter is heard shall be present, and no action shall be valid
unlessit is concurred in by amajority vote of those present.

(b) The board may use deputy commissioners to whom it may assign
appropriate duties, including hearing cases and making decisions. Those
decisions shall be madein accordance with policies approved by amgjority
of commissioners holding office.

(c) Theboard may meet and transact businessin panels. Each panel shall
consist of two or more persons, subject to subdivision (d) of Section 3041.
No action shall bevalid unless concurred in by amagjority vote of the persons
present. In the event of atie vote, the matter shall be referred for en banc
review by the board. The commissioners conducting the review shall consider
the full record that was before the panel that resulted in the tie vote. The
review shall be limited to the full record that was before the panel that
resulted in the tie vote. New evidence or comment shall not be considered
in the en banc proceeding. A commissioner who was involved in the tie
vote shall be recused from consideration of the matter in the en banc review.

(d) Consideration of parole release for persons sentenced to life
imprisonment pursuant to subdivision (b) of Section 1168 shall be heard by
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apanel of two or more commissioners or deputy commissioners, of which
only one may be a deputy commissioner. A recommendation for recall of
a sentence under Section 1172.1 shall be made by a panel of two or more
commissioners or deputy commissioners, of which only one may be adeputy
Commissioner.

SEC. 29. Section 11105 of the Penal Code is amended to read:

11105. (@) (1) TheDepartment of Justice shall maintain state summary
criminal history information.

(2) Asusedin thissection:

(A) “State summary crimina history information” means the master
record of information compiled by the Attorney General pertaining to the
identification and criminal history of a person, such as name, date of birth,
physical description, fingerprints, photographs, dates of arrests, arresting
agencies and booking numbers, charges, dispositions, sentencing information,
and similar data about the person.

(B) “State summary criminal history information” does not refer to
records and data compiled by crimina justice agencies other than the
Attorney General, nor does it refer to records of complaints to or
investigations conducted by, or records of intelligence information or security
procedures of, the office of the Attorney General and the Department of
Justice.

(b) The Attorney General shall furnish state summary criminal history
information to thefollowing, if needed in the course of their duties, provided
that when information is furnished to assist an agency, officer, or officia
of state or local government, apublic utility, or any other entity, in fulfilling
employment, certification, or licensing duties, Chapter 1321 of the Statutes
of 1974 and Section 432.7 of the Labor Code shall apply:

(1) The courts of the state.

(2) Peace officers of the state, as defined in Section 830.1, subdivisions
(a) and (e) of Section 830.2, subdivision (a) of Section 830.3, subdivision
(a) of Section 830.31, and subdivisions (a) and (b) of Section 830.5.

(3) Didtrict attorneys of the state.

(4) Prosecuting city attorneys or city prosecutors of a city within the
state.

(5) City attorneys pursuing civil gang injunctions pursuant to Section
186.224a, or drug abatement actions pursuant to Section 3479 or 3480 of the
Civil Code, or Section 11571 of the Health and Safety Code.

(6) Probation officers of the state.

(7) Parole officers of the state.

(8) A public defender or attorney of record when representing a person
in proceedings upon a petition for a certificate of rehabilitation and pardon
pursuant to Section 4852.08.

(9) A public defender or attorney of record when representing a person
inacrimina case or ajuveniledelinquency proceeding, including al appeals
and postconviction motions, or a parole, mandatory supervision pursuant
to paragraph (5) of subdivision (h) of Section 1170, or postrelease
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community supervision revocation or revocation extension proceeding, if
the information is requested in the course of representation.

(10) An agency, officer, or officia of the state if the state summary
criminal history information isrequired to implement astatute or regulation
that expressly refers to specific criminal conduct applicable to the subject
person of the state summary criminal history information, and contains
requirements or exclusions, or both, expressly based upon that specified
criminal conduct. The agency, officer, or officia of the state authorized by
this paragraph to receive state summary criminal history information may
perform state and federal criminal history information checks as provided
for in subdivision (u). The Department of Justice shall provide a state or
federal response to the agency, officer, or official pursuant to subdivision

(11) A city, county, city and county, or district, or an officer or official
thereof, if accessis needed in order to assist that agency, officer, or officia
in fulfilling employment, certification, or licensing duties, and if the access
is specificaly authorized by the city council, board of supervisors, or
governing board of the city, county, or district if the state summary criminal
history information is required to implement a statute, ordinance, or
regulation that expressly refers to specific criminal conduct applicable to
the subject person of the state summary criminal history information, and
contains reguirements or exclusions, or both, expressly based upon that
specified criminal conduct. The city, county, city and county, district, or
the officer or official thereof authorized by this paragraph may also transmit
fingerprint images and related information to the Department of Justice to
be transmitted to the Federal Bureau of Investigation.

(12) Thesubject of the state summary criminal history information under
procedures established under Article 5 (commencing with Section 11120).

(13) A person or entity when accessis expressly authorized by statuteif
the criminal history information is required to implement a statute or
regulation that expressly refers to specific criminal conduct applicable to
the subject person of the state summary criminal history information, and
contains reguirements or exclusions, or both, expressly based upon that
specified criminal conduct.

(14) Hedth officers of acity, county, city and county, or district when
in the performance of their official duties enforcing Section 120175 of the
Health and Safety Code.

(15) A managing or supervising correctional officer of a county jail or
other county correctional facility.

(16) A humane society, or society for the prevention of cruelty to animals,
for the specific purpose of complying with Section 14502 of the Corporations
Code for the appointment of humane officers.

(17) Local child support agencies established by Section 17304 of the
Family Code. When a local child support agency closes a support
enforcement case containing state summary criminal history information,
the agency shall delete or purge from the file and destroy documents or
information concerning or arising from offenses for or of which the parent
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has been arrested, charged, or convicted, other than for offenses related to
the parent’s having failed to provide support for minor children, consistent
with the requirements of Section 17531 of the Family Code.

(18) County child welfare agency personnel who have been delegated
the authority of county probation officers to access state summary criminal
history information pursuant to Section 272 of the Welfare and I nstitutions
Code for the purposes specified in Section 16504.5 of the Welfare and
Institutions Code. Information from criminal history records provided
pursuant to this subdivision shall not be used for a purpose other than those
specified in this section and Section 16504.5 of the Welfare and Institutions
Code. When an agency obtains records both on the basis of name checks
and fingerprint checks, final placement decisions shall be based only onthe
records obtained pursuant to the fingerprint check.

(19) The court of atribe, or court of a consortium of tribes, that has
entered into an agreement with the state pursuant to Section 10553.1 of the
Welfare and Institutions Code. This information may be used only for the
purposes specified in Section 16504.5 of the Welfare and Ingtitutions Code
and for tribal approval or tribal licensing of foster care or adoptive homes.
Article 6 (commencing with Section 11140) shall apply to officers, members,
and employees of atribal court receiving state summary criminal history
information pursuant to this section.

(20) Child welfare agency personnel of a tribe or consortium of tribes
that has entered into an agreement with the state pursuant to Section 10553.1
of the Welfare and Institutions Code and to whom the state has delegated
duties under paragraph (2) of subdivision (&) of Section 272 of the Welfare
and Institutions Code. The purposes for use of the information shall be for
the purposes specified in Section 16504.5 of the Welfare and Institutions
Code and for tribal approval or tribal licensing of foster care or adoptive
homes. When an agency obtains records on the basis of name checks and
fingerprint checks, final placement decisions shall be based only on the
records obtained pursuant to the fingerprint check. Article 6 (commencing
with Section 11140) shall apply to child welfare agency personnel receiving
criminal record offender information pursuant to this section.

(21) An officer providing conservatorship investigations pursuant to
Sections 5351, 5354, and 5356 of the Welfare and I nstitutions Code.

(22) A court investigator providing investigations or reviews in
conservatorships pursuant to Section 1826, 1850, 1851, or 2250.6 of the
Probate Code.

(23) A person authorized to conduct aguardianship investigation pursuant
to Section 1513 of the Probate Code.

(24) A humane officer pursuant to Section 14502 of the Corporations
Code for the purposes of performing the officer’s duties.

(25) A public agency described in subdivision (b) of Section 15975 of
the Government Code, for the purpose of oversight and enforcement policies
with respect to its contracted providers.

(26) (A) A dstate entity, or its designee, that receives federal tax
information. A state entity or its designee that is authorized by this paragraph
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to receive state summary crimina history information also may transmit
fingerprint images and related information to the Department of Justice to
be transmitted to the Federal Bureau of Investigation for the purpose of the
state entity or its designee obtaining federal-level criminal offender record
information from the Department of Justice. This information shall be used
only for the purposes set forth in Section 1044 of the Government Code.

(B) For purposes of this paragraph, “federal tax information,” “state
entity” and “designee’ are as defined in paragraphs (1), (2), and (3),
respectively, of subdivision (f) of Section 1044 of the Government Code.

(c) The Attorney General may furnish state summary criminal history
information and, when specifically authorized by this subdivision,
federal-level criminal history information upon a showing of a compelling
need to any of the following, provided that when information is furnished
to assist an agency, officer, or official of state or local government, a public
utility, or any other entity in fulfilling employment, certification, or licensing
duties, Chapter 1321 of the Statutes of 1974 and Section 432.7 of the Labor
Code shall apply:

(1) A publicutility, asdefined in Section 216 of the Public Utilities Code,
that operates a nuclear energy facility when access is needed in order to
assist in employing persons to work at the facility, provided that, if the
Attorney General supplies the data, the Attorney Genera shall furnish a
copy of the data to the person to whom the data rel ates.

(2) A peace officer of the state other than those included in subdivision
(b).
(3) Anillegal dumping enforcement officer as defined in subdivision (i)
of Section 830.7.

(4) A peace officer of another country.

(5) Public officers, other than peace officers, of the United States, other
states, or possessions or territories of the United States, provided that access
to records similar to state summary criminal history information isexpressy
authorized by a statute of the United States, other states, or possessions or
territories of the United States if the information is needed for the
performance of their official duties.

(6) A person when disclosure is requested by a probation, parole, or
peace officer with the consent of the subject of the state summary criminal
history information and for purposes of furthering the rehabilitation of the
subject.

(7) The courts of the United States, other states, or territories or
possessions of the United States.

(8) Peace officers of the United States, other states, or territories or
possessions of the United States.

(9) Anindividua who isthe subject of the record requested if needed in
conjunction with an application to enter the United States or aforeign nation.

(20) (A) (i) A public utility, as defined in Section 216 of the Public
Utilities Code, or a cable corporation as defined in subparagraph (B), if
receipt of criminal history information is needed in order to assist in
employing current or prospective employees, contract employees, or
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subcontract employees who, in the course of their employment, may be
seeking entranceto private residences or adjacent grounds. Theinformation
provided shall be limited to the record of convictions and arrests for which
the person is released on bail or on their own recognizance pending trial.

(i) If the Attorney General supplies the data pursuant to this paragraph,
the Attorney General shall furnish a copy of the data to the current or
prospective employee to whom the data rel ates.

(iii) State summary crimina history information is confidential and the
receiving public utility or cable corporation shall not disclose its contents,
other than for the purpose for which it was acquired. The state summary
criminal history information in the possession of the public utility or cable
corporation and all copies made from it shall be destroyed not more than
30 days after employment or promotion or transfer is denied or granted,
except for those cases where a current or prospective employee is out on
bail or on their own recognizance pending trial, in which case the state
summary criminal history information and all copies shall be destroyed not
more than 30 days after the caseis resolved.

(iv) A violation of this paragraph is a misdemeanor, and shall give the
current or prospective employee who isinjured by the violation a cause of
action against the public utility or cable corporation to recover damages
proximately caused by theviolations. A public utility’s or cable corporation’s
request for state summary criminal history information for purposes of
employing current or prospective employees who may be seeking entrance
to private residences or adjacent groundsin the course of their employment
shall be deemed a “compelling need” as required to be shown in this
subdivision.

(v) This section shall not be construed as imposing a duty upon public
utilities or cable corporations to request state summary crimina history
information on current or prospective employees.

(B) For purposes of this paragraph, “cable corporation” means a
corporation or firm that transmits or provides television, computer, or
telephone services by cable, digital, fiber optic, satellite, or comparable
technology to subscribers for afee.

(C) Requests for federal-level criminal history information received by
the Department of Justice from entities authorized pursuant to subparagraph
(A) shal be forwarded to the Federa Bureau of Investigation by the
Department of Justice. Federal-level criminal history information received
or compiled by the Department of Justice may then be disseminated to the
entities referenced in subparagraph (A), as authorized by law.

(11) A campus of the California State University or the University of
Cdlifornia, or a four-year college or university accredited by a regiona
accreditation organization approved by the United States Department of
Education, if needed in conjunction with an application for admission by a
convicted felon to a special education program for convicted felons,
including, but not limited to, university aternatives and hafway houses.
Only conviction information shall be furnished. The college or university
may require the convicted felon to be fingerprinted, and any inquiry to the
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department under this section shall include the convicted felon’sfingerprints
and any other information specified by the department.

(12) A foreign government, if requested by the individual who is the
subject of the record requested, if needed in conjunction with theindividual’s
application to adopt a minor child who is a citizen of that foreign nation.
Requests for information pursuant to this paragraph shall be in accordance
with the process described in Sections 11122 to 11124, inclusive. The
response shall be provided to the foreign government or its desighee and to
the individual who requested the information.

(d) Whenever an authorized request for state summary criminal history
information pertains to a person whose fingerprints are on file with the
Department of Justice and the department has no criminal history of that
person, and the information is to be used for employment, licensing, or
certification purposes, the fingerprint card accompanying the request for
information, if any, may be stamped “no criminal record” and returned to
the person or entity making the request.

(6) Whenever state summary crimina history information is furnished
asthe result of an application and isto be used for employment, licensing,
or certification purposes, the Department of Justice may charge the person
or entity making the request a fee that it determines to be sufficient to
reimburse the department for the cost of furnishing the information. In
addition, the Department of Justice may add a surcharge to the fee to fund
maintenance and improvements to the systems from which the information
is obtained. Notwithstanding any other law, a person or entity required to
pay afeeto the department for information received under this section may
charge the applicant a fee sufficient to reimburse the person or entity for
thisexpense. All moneys received by the department pursuant to this section,
Sections 11105.3 and 26190, and former Section 13588 of the Education
Code shall be deposited in a special account in the General Fund to be
availablefor expenditure by the department to offset costsincurred pursuant
to those sections and for maintenance and improvements to the systems
from which the information is obtained upon appropriation by the
Legidlature.

(f) Whenever thereis a conflict, the processing of criminal fingerprints
and fingerprints of applicantsfor security guard or alarm agent registrations
or firearms qualification permits submitted pursuant to Section 7583.9,
7583.23, 7596.3, or 7598.4 of the Business and Professions Code shall take
priority over the processing of other applicant fingerprints.

(g) Itisnotaviolation of thissection to disseminate statistical or research
information obtained from arecord, provided that the identity of the subject
of the record is not disclosed.

(h) It is not aviolation of this section to include information obtained
from a record in (1) a transcript or record of ajudicial or administrative
proceeding or (2) any other public record if theinclusion of theinformation
in the public record is authorized by a court, statute, or decisiona law.

(i) Notwithstanding any other law, the Department of Justice or a state
or local law enforcement agency may require the submission of fingerprints
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for the purpose of conducting state summary criminal history information
checks that are authorized by law.

(i) The state summary crimina history information shal include any
finding of mental incompetence pursuant to Chapter 6 (commencing with
Section 1367) of Title 10 of Part 2 arising out of a complaint charging a
felony offense specified in Section 290.

(K) (1) Thissubdivision shal apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
theresult of an application by an authorized agency or organization and the
information is to be used for peace officer employment or certification
purposes. As used in this subdivision, a peace officer is defined in Chapter
4.5 (commencing with Section 830) of Title 3 of Part 2.

(2) Notwithstanding any other law, whenever state summary criminal
history information is initially furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant isincarcerated or has been released on
bail or on their own recognizance pending trial.

(C) Every arrest or detention, except for an arrest or detention resulting
in an exoneration, provided, however, that where the records of the
Department of Justice do not contain a disposition for the arrest, the
Department of Justice first makes a genuine effort to determine the
disposition of the arrest.

(D) Every successful diversion.

(E) Every date and agency name associated with all retained peace officer
or nonsworn law enforcement agency employee preemployment criminal
offender record information search requests.

(F) Sex offender registration status of the applicant.

(G) Sentencinginformation, if present in the department’srecords at the
time of the response.

() (1) Thissubdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by a criminal justice agency or organization as
defined in Section 13101, and the information is to be used for criminal
justice employment, licensing, or certification purposes.

(2) Notwithstanding any other law, whenever state summary criminal
history information is initially furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant isincarcerated or has been released on
bail or on their own recognizance pending trial.

(C) Every arrest for an offense for which the records of the Department
of Justice do not contain adisposition or which did not result in aconviction,
provided that the Department of Justice first makes a genuine effort to
determine the disposition of the arrest. However, information concerning
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an arrest shall not be disclosed if the records of the Department of Justice
indicate or if the genuine effort reveals that the subject was exonerated,
successfully completed a diversion or deferred entry of judgment program,
or the arrest was deemed a detention, or the subject was granted relief
pursuant to Section 851.91.

(D) Every date and agency name associated with all retained peace officer
or nonsworn law enforcement agency employee preemployment criminal
offender record information search requests.

(E) Sex offender registration status of the applicant.

(F) Sentencing information, if present in the department’s records at the
time of the response.

(m) (1) Thissubdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization pursuant
to Section 1522, 1568.09, 1569.17, or 1596.871 of the Health and Safety
Code, or a statute that incorporates the criteria of any of those sections or
this subdivision by reference, and the information is to be used for
employment, licensing, or certification purposes.

(2) Notwithstanding any other law, whenever state summary criminal
history information is initially furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction of an offense rendered against the applicant, except
aconviction for which relief has been granted pursuant to Section 1203.49.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant isincarcerated or has been released on
bail or on their own recognizance pending trial.

(C) Every arrest for an offense for which the Department of Social
Servicesisrequired by paragraph (1) of subdivision (a) of Section 1522 of
the Health and Safety Code to determine if an applicant has been arrested.
However, if the records of the Department of Justice do not contain a
disposition for an arrest, the Department of Justice shall first make agenuine
effort to determine the disposition of the arrest.

(D) Sex offender registration status of the applicant.

(E) Sentencinginformation, if present in the department’s records at the
time of the response.

(3) Notwithstanding the requirements of the sections referenced in
paragraph (1) of this subdivision, the Department of Justice shall not
disseminate information about an arrest subsequently deemed a detention
or an arrest that resulted in the successful completion of adiversion program,
exoneration, or agrant of relief pursuant to Section 851.91.

(n) (1) Thissubdivision shal apply whenever state or federal summary
criminal history information, to be used for employment, licensing, or
certification purposes, isfurnished by the Department of Justice asthe result
of an application by an authorized agency, organization, or individua
pursuant to any of the following:

(A) Paragraph (10) of subdivision (c), when theinformationisto be used
by a cable corporation.
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(B) Section 11105.3 or 11105.4.

(C) Section 15660 of the Welfare and Institutions Code.

(D) A statute that incorporates the criteria of any of the statutory
provisions listed in subparagraph (A), (B), or (C), or of this subdivision, by
reference.

(2) With the exception of applications submitted by transportation
companies authorized pursuant to Section 11105.3, and notwithstanding
any other law, whenever state summary criminal history information is
initially furnished pursuant to paragraph (1), the Department of Justice shall
disseminate the following information:

(A) Every conviction, except a conviction for which relief has been
granted pursuant to Section 1203.49, rendered against the applicant for a
violation or attempted violation of an offense specified in subdivision (a)
of Section 15660 of the Welfare and Institutions Code. However, with the
exception of those offenses for which registration is required pursuant to
Section 290, the Department of Justice shall not disseminate information
pursuant to this subdivision unless the conviction occurred within 10 years
of the date of the agency’s request for information or the conviction is over
10 yearsold but the subject of the request was incarcerated within 10 years
of the agency’s request for information.

(B) Every arrest for a violation or attempted violation of an offense
specified in subdivision (a) of Section 15660 of the Welfare and Institutions
Codefor which the applicant is presently awaiting trial, whether the applicant
is incarcerated or has been released on bail or on their own recognizance
pending trial.

(C) Sex offender registration status of the applicant.

(D) Sentencing information, if present in the department’s records at the
time of the response.

(0) (1) Thissubdivision shal apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
theresult of an application by an authorized agency or organization pursuant
to Section 379 or 1300 of the Financial Code, or a statute that incorporates
the criteria of either of those sections or this subdivision by reference, and
the information is to be used for employment, licensing, or certification
purposes.

(2) Notwithstanding any other law, whenever state summary criminal
history information is initially furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant for a violation or
attempted violation of an offense specified in Section 1300 of the Financial
Code, except a conviction for which relief has been granted pursuant to
Section 1203.49.

(B) Every arrest for a violation or attempted violation of an offense
specified in Section 1300 of the Financial Code for which the applicant is
presently awaiting trial, whether the applicant is incarcerated or has been
released on bail or on their own recognizance pending trial.
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(C) Sentencing information, if present in the department’s records at the
time of the response.

(p) (1) Thissubdivision shall apply whenever state or federal criminal
history information is furnished by the Department of Justice as the result
of an application by an agency, organization, or individual not defined in
subdivision (k), (1), (m), (n), or (0), or by a transportation company
authorized pursuant to Section 11105.3, or a statute that incorporates the
criteria of that section or this subdivision by reference, and theinformation
isto be used for employment, licensing, or certification purposes.

(2) Notwithstanding any other law, whenever state summary criminal
history information is initially furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant isincarcerated or has been released on
bail or on their own recognizance pending trial.

(C) Sex offender registration status of the applicant.

(D) Sentencinginformation, if present in the department’srecords at the
time of the response.

(9) All agencies, organizations, or individuals defined in subdivisions
k), (), (M), (n), (0), and (p) may contract with the Department of Justice
for subsequent notification pursuant to Section 11105.2. This subdivision
shall not supersede sections that mandate an agency, organization, or
individual to contract with the Department of Justice for subsequent
notification pursuant to Section 11105.2.

(r) This section does not require the Department of Justice to cease
compliance with any other statutory notification requirements.

(s) The provisions of Section 50.12 of Title 28 of the Code of Federal
Regulations are to be followed in processing federal criminal history
information.

(t) Whenever state or federal summary criminal history information is
furnished by the Department of Justice as the result of an application by an
authorized agency, organization, or individual defined in subdivisions (k)
to (p), inclusive, and theinformation isto be used for employment, licensing,
or certification purposes, the authorized agency, organization, or individual
shall expeditiously furnish a copy of the information to the person to whom
the information relates if the information is a basis for an adverse
employment, licensing, or certification decision. When furnished other than
in person, the copy shall be delivered to thelast contact information provided
by the applicant.

(u) (1) If a fingerprint-based crimina history information check is
required pursuant to any statute, that check shall be requested from the
Department of Justice and shall be applicable to the person identified in the
referencing statute. The agency or entity identified in the statute shall submit
to the Department of Justice fingerprint images and related information
required by the Department of Justice of the types of applicants identified
in the referencing statute, for the purpose of obtaining information asto the

106



53

existence and content of a record of state or federal convictions and state
or federal arrests and also information as to the existence and content of a
record of the state or federal arrests for which the Department of Justice
establishes that the person is free on bail or on their own recognizance
pending trial or appeal.

(2) If requested, the Department of Justice shall transmit fingerprint
images and related information received pursuant to this section to the
Federal Bureau of Investigation for the purpose of obtaining a federa
criminal history information check. The Department of Justice shall review
the information returned from the Federal Bureau of Investigation, and
compileand disseminate aresponse or afitness determination, as appropriate,
to the agency or entity identified in the referencing statute.

(3) The Department of Justice shall provide a state- or federal-level
response or a fitness determination, as appropriate, to the agency or entity
identified in the referencing statute, pursuant to the identified subdivision.

(4) Theagency or entity identified in the referencing statute shall request
from the Department of Justice subsequent notification service, as provided
pursuant to Section 11105.2, for persons described in the referencing statute.

(5) The Department of Justice shall charge a fee sufficient to cover the
reasonable cost of processing the request described in this subdivision.

(v) Thissection shall remainin effect only until January 1, 2023, and as
of that date is repealed.

SEC. 30. Section 11105 is added to the Penal Code, to read:

11105. (@) (1) TheDepartment of Justice shall maintain state summary
criminal history information.

(2) Asusedin thissection:

(A) “State summary criminal history information” means the master
record of information compiled by the Attorney General pertaining to the
identification and criminal history of a person, such as name, date of birth,
physical description, fingerprints, photographs, dates of arrests, arresting
agencies and booking numbers, charges, dipositions, sentencing information,
and similar data about the person.

(B) “State summary criminal history information” does not refer to
records and data compiled by crimina justice agencies other than the
Attorney General, nor does it refer to records of complaints to or
investigations conducted by, or records of intelligence information or security
procedures of, the office of the Attorney General and the Department of
Justice.

(b) The Attorney General shall furnish state summary criminal history
information to thefollowing, if needed in the course of their duties, provided
that when information is furnished to assist an agency, officer, or officia
of state or local government, apublic utility, or any other entity, in fulfilling
employment, certification, or licensing duties, Chapter 1321 of the Statutes
of 1974 and Section 432.7 of the Labor Code shall apply:

(1) The courts of the state.
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(2) Peace officers of the state, as defined in Section 830.1, subdivisions
(a) and (e) of Section 830.2, subdivision (a) of Section 830.3, subdivision
(a) of Section 830.31, and subdivisions (a) and (b) of Section 830.5.

(3) Didtrict attorneys of the state.

(4) Prosecuting city attorneys or city prosecutors of a city within the
State.

(5) City attorneys pursuing civil gang injunctions pursuant to Section
186.224a, or drug abatement actions pursuant to Section 3479 or 3480 of the
Civil Code, or Section 11571 of the Health and Safety Cade.

(6) Probation officers of the state.

(7) Parole officers of the state.

(8) A public defender or attorney of record when representing a person
in proceedings upon a petition for a certificate of rehabilitation and pardon
pursuant to Section 4852.08.

(9) A public defender or attorney of record when representing a person
inacriminal caseor ajuvenile delinquency proceeding, including all appeals
and postconviction motions, or a parole, mandatory supervision pursuant
to paragraph (5) of subdivision (h) of Section 1170, or postrelease
community supervision revocation or revocation extension proceeding, if
the information is requested in the course of representation.

(10) An agency, officer, or officia of the state if the state summary
criminal history information isrequired to implement astatute or regulation
that expressly refers to specific criminal conduct applicable to the subject
person of the state summary criminal history information, and contains
requirements or exclusions, or both, expressly based upon that specified
criminal conduct. The agency, officer, or officia of the state authorized by
this paragraph to receive state summary criminal history information may
perform state and federal criminal history information checks as provided
for in subdivision (u). The Department of Justice shall provide a state or
federal response to the agency, officer, or official pursuant to subdivision

(11) A city, county, city and county, or district, or an officer or official
thereof, if accessis needed in order to assist that agency, officer, or officia
in fulfilling employment, certification, or licensing duties, and if the access
is specificaly authorized by the city council, board of supervisors, or
governing board of the city, county, or district if the state summary criminal
history information is required to implement a statute, ordinance, or
regulation that expressly refers to specific crimina conduct applicable to
the subject person of the state summary criminal history information, and
contains reguirements or exclusions, or both, expressly based upon that
specified criminal conduct. The city, county, city and county, district, or
the officer or official thereof authorized by this paragraph may also transmit
fingerprint images and related information to the Department of Justice to
be transmitted to the Federal Bureau of Investigation.

(12) Thesubject of the state summary criminal history information under
procedures established under Article 5 (commencing with Section 11120).
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(13) A person or entity when accessis expressly authorized by statuteif
the criminal history information is required to implement a statute or
regulation that expressly refers to specific criminal conduct applicable to
the subject person of the state summary criminal history information, and
contains reguirements or exclusions, or both, expressly based upon that
specified criminal conduct.

(14) Hedlth officers of acity, county, city and county, or district when
in the performance of their official duties enforcing Section 120175 of the
Health and Safety Code.

(15) A managing or supervising correctional officer of a county jail or
other county correctional facility.

(16) A humane society, or society for the prevention of cruelty to animals,
for the specific purpose of complying with Section 14502 of the Corporations
Code for the appointment of humane officers.

(17) Local child support agencies established by Section 17304 of the
Family Code. When a loca child support agency closes a support
enforcement case containing state summary criminal history information,
the agency shall delete or purge from the file and destroy documents or
information concerning or arising from offenses for or of which the parent
has been arrested, charged, or convicted, other than for offenses related to
the parent’s having failed to provide support for minor children, consistent
with the requirements of Section 17531 of the Family Code.

(18) County child welfare agency personnel who have been delegated
the authority of county probation officers to access state summary criminal
history information pursuant to Section 272 of the Welfare and I nstitutions
Code for the purposes specified in Section 16504.5 of the Welfare and
Institutions Code. Information from criminal history records provided
pursuant to this subdivision shall not be used for a purpose other than those
specified in this section and Section 16504.5 of the Welfare and Institutions
Code. When an agency obtains records both on the basis of name checks
and fingerprint checks, final placement decisions shall be based only onthe
records obtained pursuant to the fingerprint check.

(19) The court of atribe, or court of a consortium of tribes, that has
entered into an agreement with the state pursuant to Section 10553.1 of the
Welfare and Institutions Code. This information may be used only for the
purposes specified in Section 16504.5 of the Welfare and Institutions Code
and for tribal approval or tribal licensing of foster care or adoptive homes.
Article 6 (commencing with Section 11140) shall apply to officers, members,
and employees of atribal court receiving state summary crimina history
information pursuant to this section.

(20) Child welfare agency personnel of a tribe or consortium of tribes
that has entered into an agreement with the state pursuant to Section 10553.1
of the Welfare and Institutions Code and to whom the state has delegated
duties under paragraph (2) of subdivision (a) of Section 272 of the Welfare
and Institutions Code. The purposes for use of the information shall be for
the purposes specified in Section 16504.5 of the Welfare and Institutions
Code and for tribal approval or tribal licensing of foster care or adoptive
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homes. When an agency obtains records on the basis of name checks and
fingerprint checks, final placement decisions shall be based only on the
records obtained pursuant to the fingerprint check. Article 6 (commencing
with Section 11140) shall apply to child welfare agency personnel receiving
criminal record offender information pursuant to this section.

(21) An officer providing conservatorship investigations pursuant to
Sections 5351, 5354, and 5356 of the Welfare and I nstitutions Code.

(22) A court investigator providing investigations or reviews in
conservatorships pursuant to Section 1826, 1850, 1851, or 2250.6 of the
Praobate Code.

(23) A person authorized to conduct aguardianship investigation pursuant
to Section 1513 of the Probate Code.

(24) A humane officer pursuant to Section 14502 of the Corporations
Code for the purposes of performing the officer’s duties.

(25) A public agency described in subdivision (b) of Section 15975 of
the Government Code, for the purpose of oversight and enforcement policies
with respect to its contracted providers.

(26) (A) A dstate entity, or its designee, that receives federal tax
information. A state entity or itsdesignee that is authorized by this paragraph
to receive state summary crimina history information also may transmit
fingerprint images and related information to the Department of Justice to
be transmitted to the Federal Bureau of Investigation for the purpose of the
state entity or its designee obtaining federal-level criminal offender record
information from the Department of Justice. This information shall be used
only for the purposes set forth in Section 1044 of the Government Code.

(B) For purposes of this paragraph, “federal tax information,” “state
entity” and “designee” are as defined in paragraphs (1), (2), and (3),
respectively, of subdivision (f) of Section 1044 of the Government Code.

(c) The Attorney General may furnish state summary criminal history
information and, when specifically authorized by this subdivision,
federal-level criminal history information upon a showing of a compelling
need to any of the following, provided that when information is furnished
to assist an agency, officer, or officia of state or local government, apublic
utility, or any other entity infulfilling employment, certification, or licensing
duties, Chapter 1321 of the Statutes of 1974 and Section 432.7 of the Labor
Code shall apply:

(1) A publicutility, asdefined in Section 216 of the Public Utilities Code,
that operates a nuclear energy facility when access is needed in order to
assist in employing persons to work at the facility, provided that, if the
Attorney General supplies the data, the Attorney General shall furnish a
copy of the data to the person to whom the data relates.

(2) A peace officer of the state other than those included in subdivision
(b).
(3) Anillegal dumping enforcement officer as defined in subdivision (i)
of Section 830.7.

(4) A peace officer of another country.
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(5) Public officers, other than peace officers, of the United States, other
states, or possessions or territories of the United States, provided that access
to records similar to state summary criminal history information isexpressly
authorized by a statute of the United States, other states, or possessions or
territories of the United States if the information is needed for the
performance of their official duties.

(6) A person when disclosure is requested by a probation, parole, or
peace officer with the consent of the subject of the state summary criminal
history information and for purposes of furthering the rehabilitation of the
subject.

(7) The courts of the United States, other states, or territories or
possessions of the United States.

(8) Peace officers of the United States, other states, or territories or
possessions of the United States.

(9) Anindividual who isthe subject of the record requested if needed in
conjunction with an application to enter the United States or aforeign nation.

(10) (A) (i) A public utility, as defined in Section 216 of the Public
Utilities Code, or a cable corporation as defined in subparagraph (B), if
receipt of criminal history information is needed in order to assist in
employing current or prospective employees, contract employees, or
subcontract employees who, in the course of their employment, may be
seeking entrance to private residences or adjacent grounds. Theinformation
provided shall be limited to the record of convictions and arrests for which
the person is released on bail or on their own recognizance pending trial.

(i) If the Attorney General supplies the data pursuant to this paragraph,
the Attorney General shall furnish a copy of the data to the current or
prospective employee to whom the data rel ates.

(iii) State summary crimina history information is confidential and the
receiving public utility or cable corporation shall not disclose its contents,
other than for the purpose for which it was acquired. The state summary
criminal history information in the possession of the public utility or cable
corporation and all copies made from it shall be destroyed not more than
30 days after employment or promotion or transfer is denied or granted,
except for those cases where a current or prospective employee is out on
bail or on their own recognizance pending trial, in which case the state
summary criminal history information and all copies shall be destroyed not
more than 30 days after the caseis resolved.

(iv) A violation of this paragraph is a misdemeanor, and shall give the
current or prospective employee who isinjured by the violation a cause of
action against the public utility or cable corporation to recover damages
proximately caused by theviolations. A public utility’sor cable corporation’s
request for state summary criminal history information for purposes of
employing current or prospective employees who may be seeking entrance
to private residences or adjacent grounds in the course of their employment
shall be deemed a “compelling need” as required to be shown in this
subdivision.
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(v) This section shall not be construed as imposing a duty upon public
utilities or cable corporations to request state summary criminal history
information on current or prospective employees.

(B) For purposes of this paragraph, “cable corporation” means a
corporation or firm that transmits or provides television, computer, or
telephone services by cable, digital, fiber optic, satellite, or comparable
technology to subscribers for afee.

(©) Requests for federal-level criminal history information received by
the Department of Justice from entities authorized pursuant to subparagraph
(A) shal be forwarded to the Federa Bureau of Investigation by the
Department of Justice. Federal-level criminal history information received
or compiled by the Department of Justice may then be disseminated to the
entities referenced in subparagraph (A), as authorized by law.

(11) A campus of the California State University or the University of
Cadlifornia, or a four-year college or university accredited by a regional
accreditation organization approved by the United States Department of
Education, if needed in conjunction with an application for admission by a
corvicted felon to a specia education program for convicted felons,
including, but not limited to, university alternatives and halfway houses.
Only conviction information shall be furnished. The college or university
may require the convicted felon to be fingerprinted, and any inquiry to the
department under this section shall include the convicted felon’sfingerprints
and any other information specified by the department.

(12) A foreign government, if requested by the individual who is the
subject of the record requested, if needed in conjunction with theindividual’s
application to adopt a minor child who is a citizen of that foreign nation.
Requests for information pursuant to this paragraph shall be in accordance
with the process described in Sections 11122 to 11124, inclusive. The
response shall be provided to the foreign government or its designee and to
the individual who requested the information.

(d) Whenever an authorized request for state summary criminal history
information pertains to a person whose fingerprints are on file with the
Department of Justice and the department has no crimina history of that
person, and the information is to be used for employment, licensing, or
certification purposes, the fingerprint card accompanying the request for
information, if any, may be stamped “no criminal record” and returned to
the person or entity making the request.

(e) Whenever state summary crimina history information is furnished
asthe result of an application and is to be used for employment, licensing,
or certification purposes, the Department of Justice may charge the person
or entity making the request a fee that it determines to be sufficient to
reimburse the department for the cost of furnishing the information. In
addition, the Department of Justice may add a surcharge to the fee to fund
maintenance and improvements to the systems from which the information
is obtained. Notwithstanding any other law, a person or entity required to
pay afeeto the department for information received under this section may
charge the applicant a fee sufficient to reimburse the person or entity for
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thisexpense. All moneysreceived by the department pursuant to this section,
Sections 11105.3 and 26190, and former Section 13588 of the Education
Code shall be deposited in a special account in the General Fund to be
availablefor expenditure by the department to offset costsincurred pursuant
to those sections and for maintenance and improvements to the systems
from which the information is obtained upon appropriation by the
Legidlature.

(f) Whenever thereis a conflict, the processing of criminal fingerprints
and fingerprints of applicantsfor security guard or alarm agent registrations
or firearms qualification permits submitted pursuant to Section 7583.9,
7583.23, 7596.3, or 7598.4 of the Business and Professions Code shall take
priority over the processing of other applicant fingerprints.

(g) Itisnotaviolation of thissection to disseminate statistical or research
information obtained from arecord, provided that the identity of the subject
of the record is not disclosed.

(h) It is not aviolation of this section to include information obtained
from a record in (1) atranscript or record of ajudicial or administrative
proceeding or (2) any other public record if the inclusion of theinformation
in the public record is authorized by a court, statute, or decisional law.

(i) Notwithstanding any other law, the Department of Justice or a state
or local law enforcement agency may require the submission of fingerprints
for the purpose of conducting state summary criminal history information
checks that are authorized by law.

(j) The state summary criminal history information shall include any
finding of mental incompetence pursuant to Chapter 6 (commencing with
Section 1367) of Title 10 of Part 2 arising out of a complaint charging a
felony offense specified in Section 290.

(k) (1) Thissubdivision shal apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization and the
information is to be used for peace officer employment or certification
purposes. As used in this subdivision, a peace officer is defined in Chapter
4.5 (commencing with Section 830) of Title 3 of Part 2.

(2) Notwithstanding any other law, whenever state summary criminal
history information is initially furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant isincarcerated or has been released on
bail or on their own recognizance pending trial.

(C) Every arrest or detention, except for an arrest or detention resulting
in an exoneration, provided, however, that where the records of the
Department of Justice do not contain a disposition for the arrest, the
Department of Justice first makes a genuine effort to determine the
disposition of the arrest.

(D) Every successful diversion.
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(E) Every date and agency name associated with all retained peace officer
or nonsworn law enforcement agency employee preemployment criminal
offender record information search requests.

(F) Sex offender registration status of the applicant.

(G) Sentencinginformation, if present in the department’srecords at the
time of the response.

() (1) Thissubdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by a criminal justice agency or organization as
defined in Section 13101, and the information is to be used for crimina
justice employment, licensing, or certification purposes.

(2) Notwithstanding any other law, whenever state summary criminal
history information is initially furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant isincarcerated or has been released on
bail or on their own recognizance pending trial.

(C) Every arrest for an offense for which the records of the Department
of Justice do not contain a dispaosition or that did not result in a conviction,
provided that the Department of Justice first makes a genuine effort to
determine the disposition of the arrest. However, information concerning
an arrest shall not be disclosed if the records of the Department of Justice
indicate or if the genuine effort reveals that the subject was exonerated,
successfully completed a diversion or deferred entry of judgment program,
or the arrest was deemed a detention, or the subject was granted relief
pursuant to Section 851.91.

(D) Every date and agency name associated with all retained peace officer
or nonsworn law enforcement agency employee preemployment criminal
offender record information search requests.

(E) Sex offender registration status of the applicant.

(F) Sentencing information, if present in the department’s records at the
time of the response.

(m) (1) Thissubdivision shall apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
theresult of an application by an authorized agency or organization pursuant
to Section 1522, 1568.09, 1569.17, or 1596.871 of the Health and Safety
Code, or a statute that incorporates the criteria of any of those sections or
this subdivision by reference, and the information is to be used for
employment, licensing, or certification purposes.

(2) Notwithstanding any other law, whenever state summary criminal
history information is initially furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction of an offense rendered against the applicant, except
aconviction for which relief has been granted pursuant to Section 1203.49.
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(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant isincarcerated or has been released on
bail or on their own recognizance pending trial.

(C) Every arrest for an offense for which the Department of Social
Servicesisrequired by paragraph (1) of subdivision (a) of Section 1522 of
the Health and Safety Code to determine if an applicant has been arrested.
However, if the records of the Department of Justice do not contain a
disposition for an arrest, the Department of Justice shall first make agenuine
effort to determine the disposition of the arrest.

(D) Sex offender registration status of the applicant.

(E) Sentencinginformation, if present in the department’s records at the
time of the response.

(3) Notwithstanding the requirements of the sections referenced in
paragraph (1) of this subdivision, the Department of Justice shall not
disseminate information about an arrest subsequently deemed a detention
or an arrest that resulted in the successful compl etion of adiversion program,
exoneration, or agrant of relief pursuant to Section 851.91.

(n) (1) Thissubdivision shal apply whenever state or federal summary
criminal history information, to be used for employment, licensing, or
certification purposes, isfurnished by the Department of Justice astheresult
of an application by an authorized agency, organization, or individual
pursuant to any of the following:

(A) Paragraph (10) of subdivision (c), when theinformationisto be used
by a cable corporation.

(B) Section 11105.3 or 11105.4.

(C) Section 15660 of the Welfare and Institutions Code.

(D) A statute that incorporates the criteria of any of the statutory
provisions listed in subparagraph (A), (B), or (C), or of this subdivision, by
reference.

(2) With the exception of applications submitted by transportation
companies authorized pursuant to Section 11105.3, and notwithstanding
any other law, whenever state summary criminal history information is
initially furnished pursuant to paragraph (1), the Department of Justice shall
disseminate the following information:

(A) Every conviction, except a conviction for which relief has been
granted pursuant to Section 1203.49, rendered against the applicant for a
violation or attempted violation of an offense specified in subdivision (a)
of Section 15660 of the Welfare and Institutions Code. However, with the
exception of those offenses for which registration is required pursuant to
Section 290, the Department of Justice shall not disseminate information
pursuant to this subdivision unless the conviction occurred within 10 years
of the date of the agency’s request for information or the conviction is over
10 yearsold but the subject of the request was incarcerated within 10 years
of the agency’s request for information.

(B) Every arrest for a violation or attempted violation of an offense
specified in subdivision (a) of Section 15660 of the Welfare and Institutions
Codefor which the applicant is presently awaiting trial, whether the applicant
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is incarcerated or has been released on bail or on their own recognizance
pending trial.

(C) Sex offender registration status of the applicant.

(D) Sentencinginformation, if present inthe department’srecords at the
time of the response.

(0) (1) Thissubdivision shal apply whenever state or federal summary
criminal history information is furnished by the Department of Justice as
the result of an application by an authorized agency or organization pursuant
to Section 379 or 1300 of the Financial Code, or a statute that incorporates
the criteria of either of those sections or this subdivision by reference, and
the information is to be used for employment, licensing, or certification
purposes.

(2) Notwithstanding any other law, whenever state summary criminal
history information is initially furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant for a violation or
attempted violation of an offense specified in Section 1300 of the Financial
Code, except a conviction for which relief has been granted pursuant to
Section 1203.49.

(B) Every arrest for a violation or attempted violation of an offense
specified in Section 1300 of the Financial Code for which the applicant is
presently awaiting trial, whether the applicant is incarcerated or has been
released on bail or on their own recognizance pending trial.

(C) Sentencing information, if present in the department’s records at the
time of the response.

(p) (1) Thissubdivision shall apply whenever state or federal crimina
history information is furnished by the Department of Justice as the result
of an application by an agency, organization, or individual not defined in
subdivision (k), (1), (m), (n), or (0), or by a transportation company
authorized pursuant to Section 11105.3, or a statute that incorporates the
criteriaof that section or this subdivision by reference, and the information
isto be used for employment, licensing, or certification purposes.

(2) Notwithstanding any other law, whenever state summary criminal
history information is initially furnished pursuant to paragraph (1), the
Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant, except aconviction
for which relief has been granted pursuant to Section 1203.4, 1203.4a,
1203.41, 1203.42, 1203.425, or 1203.49. The Commission on Teacher
Credentialing shall receive every conviction rendered against an applicant,
retroactiveto January 1, 2020, regardless of relief granted pursuant to Section
1203.4, 1203.4a, 1203.41, 1203.42, 1203.425, or 1203.49.

(B) Every arrest for an offense for which the applicant is presently
awaiting trial, whether the applicant isincarcerated or has been released on
bail or on their own recognizance pending trial.

(C) Sex offender registration status of the applicant.

(D) Sentencinginformation, if present in the department’srecords at the
time of the response.
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(9) All agencies, organizations, or individuals defined in subdivisions
k), (), (m), (n), (0), and (p) may contract with the Department of Justice
for subsequent notification pursuant to Section 11105.2. This subdivision
shall not supersede sections that mandate an agency, organization, or
individual to contract with the Department of Justice for subsequent
notification pursuant to Section 11105.2.

(r) This section does not require the Department of Justice to cease
compliance with any other statutory notification requirements.

(s) The provisions of Section 50.12 of Title 28 of the Code of Federal
Regulations are to be followed in processing federal criminal history
information.

(t) Whenever state or federal summary criminal history information is
furnished by the Department of Justice as the result of an application by an
authorized agency, organization, or individual defined in subdivisions (k)
to (p), inclusive, and theinformation isto be used for employment, licensing,
or certification purposes, the authorized agency, organization, or individual
shall expeditiously furnish a copy of the information to the person to whom
the information relates if the information is a basis for an adverse
employment, licensing, or certification decision. When furnished other than
in person, the copy shall be delivered to the last contact information provided
by the applicant.

(u) (1) If a fingerprint-based crimina history information check is
required pursuant to any statute, that check shall be requested from the
Department of Justice and shall be applicable to the person identified in the
referencing statute. The agency or entity identified in the statute shall submit
to the Department of Justice fingerprint images and related information
required by the Department of Justice of the types of applicants identified
in the referencing statute, for the purpose of obtaining information asto the
existence and content of a record of state or federal convictions and state
or federal arrests and also information as to the existence and content of a
record of the state or federal arrests for which the Department of Justice
establishes that the person is free on bail or on their own recognizance
pending trial or appeal.

(2) If requested, the Department of Justice shall transmit fingerprint
images and related information received pursuant to this section to the
Federal Bureau of Investigation for the purpose of obtaining a federal
criminal history information check. The Department of Justice shall review
the information returned from the Federal Bureau of Investigation, and
compileand disseminate aresponse or afitness determination, as appropriate,
to the agency or entity identified in the referencing statute.

(3) The Department of Justice shall provide a state- or federal-level
response or a fithess determination, as appropriate, to the agency or entity
identified in the referencing statute, pursuant to the identified subdivision.

(4) Theagency or entity identified in thereferencing statute shall request
from the Department of Justi ce subsequent notification service, as provided
pursuant to Section 11105.2, for persons described in the referencing statute.

117



64

(5) The Department of Justice shall charge a fee sufficient to cover the
reasonable cost of processing the request described in this subdivision.

(v) Thissection shall become operative on January 1, 2023.

SEC. 31. Section 13777 of the Penal Code is amended to read:

13777. (@) TheAttorney General shall do each of the following:

(1) Collect information relating to anti-reproductive-rights crimes,
including, but not limited to, the threatened commission of these crimesand
persons suspected of committing these crimes or making these threats.

(2) Directlocal law enforcement agencies, district attorneys, and elected
city attorneysto provide to the Department of Justice, in a manner that the
Attorney General prescribes, al of the following on an annual basis:

(A) Thetotal number of anti-reproductive-rights crime-related calls for
assistance made to the department:

(B) The total number of arrests for anti-reproductive-rights crimes,
reported by which subdivision of Section 423.2 is the basis for the arrest.
The report of each crime that violates any other law shall note the code,
section, and subdivision that prohibits the crime. The report of any crime
that violates both Section 423.2 and any other law shall note both the
subdivision of Section 423.2 and the other code, section, and subdivision
that prohibits the crime.

(C) The total number of casesin which the district attorney charged an
individual with acrimethat violates Section 423.2, including the subdivision
that prohibits the crime.

(3) Beginning January 1, 2025, report to the Legislature on an annual
basis the information collected pursuant to paragraph (2). To avoid
production and distribution costs, the Attorney General may submit the
reportselectronically or as part of any other report that the Attorney General
submits.

(4) Develop a plan to prevent, apprehend, prosecute, and report
anti-reproductive-rights crimes, and to carry out the legislative intent
expressed in subdivisions (c), (d), (e), and (f) of Section 1 of the act that
enacts thistitle in the 2001-02 Regular Session of the Legisature.

(b) In carrying out their responsibilities under this section, the Attorney
General shall consult the Governor, the Commission on Peace Officer
Standards and Training, and other subject matter experts.

SEC. 32. Section 14306 of the Penal Code is amended to read:

14306. (@) The secretary shall provide funding to qualified grantees to
develop and implement, not later than 12 months after the receipt of funds,
acourse or courses of instruction for thetraining of staff of community-based
nonprofit organizations, public prosecutors, or staff of community-based
nonprofit organizations and public prosecutors in the enforcement of state
and local environmental laws.

(b) The course or courses of instruction shall, a a minimum, do one or
more of the following:

(1) Providean understanding of the requirements of environmental laws.

(2) Teach prosecution techniques that will facilitate prosecution of
environmental law violations.
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(c) Thesecretary shall not award agrant to, or enter into a contract with,
the Cdifornia District Attorneys Association for development and
implementation of courses of instruction pursuant to this section.

SEC. 33. Section 14307 of the Penal Code is amended to read:

14307. (@) The secretary shall provide funding to qualified granteesto
develop and implement, not later than 12 months after the receipt of funds,
acourseor courses of instruction for thetraining of staff of community-based
nonprofit organizations, or public prosecutors, fire departments, and state
and local environmental regulators, or staff of community-based nonprofit
organizations, public prosecutors, fire departments, and state and local
environmental regulators.

(b) With the concurrence of the commission, peace officers may
participate in the course or courses of training.

(c) The course or courses of instruction shall, at a minimum, do al of
the following:

(1) Providean understanding of the requirements of environmental laws.

(2) Teach enforcement investigative techniques that will facilitate the
prosecution of environmental law violations.

(3) Provide environmental enforcement training materials.

(d) The secretary shall not award agrant to, or enter into a contract with,
the California District Attorneys Association for development and
implementation of courses of instruction pursuant to this section.

SEC. 34. Section 14308 of the Penal Code is amended to read:

14308. (a) Thesecretary may award grantsto public and private entities
for training public prosecutors, peace officers, firefighters, community-based
nonprofit organizations, and state or local environmental regulators in the
investigation and enforcement of environmental laws.

(b) The secretary may award local assistance grants as follows for the
enforcement of environmental laws:

(1) Toloca environmental regulators.

(2) To community-based nonprofit organizations.

(3) To local environmental regulators jointly with community-based
nonprofit organizations.

(c) The secretary may allow local environmental regulators to subgrant
funding to community-based nonprofit organizations.

(d) Grant funding awarded to community-based nonprofit organizations
either directly by the secretary or through a subgrant pursuant to this section
may be used to address environmental violations that occur in or
disproportionately impact disadvantaged communities, to support the
inclusion of residents of disadvantaged communities in environmental
enforcement efforts, for the identification and investigation of environmental
violations, and for the development and litigation of environmental
enforcement cases.

SEC. 35. Section 18005 of the Penal Code is amended to read:

18005. (@) An officer to whom aweapon is surrendered under Section
18000, except upon the certificate of ajudge of a court of record, or of the
district attorney of the county, that the retention thereof is necessary or
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proper to the ends of justice, shall destroy that weapon and, if applicable,
submit proof of its destruction to the court.

(b) If any weapon has been stolen and is thereafter recovered from the
thief or the thief’s transferee, or is used in a manner as to constitute a
nuisance under Section 19190, 21390, 21590, or 29300, or subdivision (a)
of Section 25700 without the prior knowledge of its lawful owner that it
would be so used, it shall not be destroyed pursuant to subdivision (a) but
shall berestored to the lawful owner, as soon asits use as evidence has been
served, upon the lawful owner’s identification of the weapon and proof of
ownership, and after the law enforcement agency has complied with Chapter
2 (commencing with Section 33850) of Division 11 of Title 4.

(c) No stolenweapon shall be destroyed pursuant to subdivision (a) unless
reasonable noticeisgiven toitslawful owner, if the lawful owner’sidentity
and address can be reasonably ascertained.

(d) If the weapon was evidence in a criminal case, the weapon shall be
retained as required by Chapter 13 (commencing with Section 1417) of Title
10 of Part 2.

SEC. 36. Section 18275 of the Penal Code is amended to read:

18275. (a) Any firearm or other deadly weapon that has been taken into
custody and held by any of the following law enforcement authorities for
longer than 12 months, and has not been recovered by the owner or person
who had lawful possession at the time it was taken into custody, shall be
considered anuisance and destroyed as provided in subdivision (a) of Section
18005:

(1) A police, university police, or sheriff’s department.

(2) A marshal’soffice.

(3) A peace officer of the Department of the California Highway Patrol,
as defined in subdivision (a) of Section 830.2.

(4) A peace officer of the Department of Parks and Recreation, as defined
in subdivision (f) of Section 830.2.

(5) A peace officer, as defined in subdivision (d) of Section 830.31.

(6) A peace officer, as defined in Section 830.5.

(b) If afirearm or other deadly weapon isnot recovered within 12 months
due to an extended hearing process as provided in Section 18420, it is not
subject to destruction until the court issues a decision, and then only if the
court does not order the return of the firearm or other deadly weapon to the
owner.

SEC. 37. Section 34010 of the Penal Code is amended to read:

34010. Any law enforcement agency that retains custody of any firearm
pursuant to Section 34005, or that destroys a firearm pursuant to Sections
18000 and 18005, shall notify the Department of Justice, and, if applicable,
the superior court and any parties to any civil or criminal action related to
the firearm, of the retention or destruction. This notification shall consist
of a complete description of each firearm, including the name of the
manufacturer or brand name, model, caliber, and serial number.

SEC. 38. Section 607 of the Welfare and Institutions Code is amended
to read:
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607. (&) The court may retain jurisdiction over a person who is found
to be a ward or dependent child of the juvenile court until the ward or
dependent child attains 21 years of age, except as provided in subdivisions
(b), ©, (@ and(®. " |

(b) The court may retain jurisdiction over a person who isfound to be a
person described in Section 602 by reason of the commission of an offense
listed in subdivision (b) of Section 707, until that person attains 23 years of
age, or two years from the date of commitment to a secure youth treatment
facility pursuant to Section 875, whichever occurs later, subject to the
provisions of subdivision (c).

(c) The court may retain jurisdiction over a person who isfound to be a
person described in Section 602 by reason of the commission of an offense
listed in subdivision (b) of Section 707 until that person attains 25 years of
age, or two years from the date of commitment to a secure youth treatment
facility pursuant to Section 875, whichever occurs later, if the person, at the
time of adjudication of a crime or crimes, would, in criminal court, have
faced an aggregate sentence of seven years or more.

(d) The court shall not discharge a person from its jurisdiction who has
been committed to the Department of Corrections and Rehabilitation,
Division of Juvenile Justice while the person remains under the jurisdiction
of the Department of Corrections and Rehabilitation, Division of Juvenile
Justice, including periods of extended control ordered pursuant to Section
1800.

(e) The court may retain jurisdiction over a person described in Section
602 by reason of the commission of an offense listed in subdivision (b) of
Section 707, who has been confined in a state hospital or other appropriate
public or private mental health facility pursuant to Section 702.3 until that
person attains 25 years of age, unless the court that committed the person
finds, after notice and hearing, that the person’s sanity has been restored.

(f) The court may retain jurisdiction over a person while that person is
the subject of awarrant for arrest issued pursuant to Section 663.

(9) Notwithstanding subdivisions (b), (c), and (€), a person who is
committed by the juvenile court to the Department of Corrections and
Rehabilitation, Division of Juvenile Justice on or after July 1, 2012, but
before July 1, 2018, and who is found to be a person described in Section
602 by reason of the commission of an offense listed in subdivision (b) of
Section 707 shall be discharged upon the expiration of a two-year period
of control, or when the person attains 23 years of age, whichever occurs
later, unlessan order for further detention has been made by the committing
court pursuant to Article 6 (commencing with Section 1800) of Chapter 1
of Division 2.5. This subdivision does not apply to a person who is
committed to the Department of Corrections and Rehabilitation, Division
of Juvenile Justice, or to aperson who is confined in astate hospital or other
appropriate public or private mental health facility, by a court prior to July
1, 2012, pursuant to subdivisions (b), (c), and (e).

(h) (1) Notwithstanding subdivision (g), a person who is committed by
the juvenile court to the Department of Corrections and Rehabilitation,
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Division of Juvenile Justice, on or after July 1, 2018, and who is found to
be a person described in Section 602 by reason of the commission of an
offense listed in subdivision (c) of Section 290.008 of the Penal Code or
subdivision (b) of Section 707 of this code, shall be discharged upon the
expiration of a two-year period of control, or when the person attains 23
years of age, whichever occurs later, unless an order for further detention
has been made by the committing court pursuant to Article 6 (commencing
with Section 1800) of Chapter 1 of Division 2.5.

(2) A personwho, at thetime of adjudication of acrimeor crimes, would,
in criminal court, have faced an aggregate sentence of seven years or more,
shall be discharged upon the expiration of atwo-year period of control, or
when the person attains 25 years of age, whichever occurs later, unless an
order for further detention has been made by the committing court pursuant
to Article 6 (commencing with Section 1800) of Chapter 1 of Division 2.5.

(3) Thissubdivision does not apply to a person who is committed to the
Department of Corrections and Rehabilitation, Division of Juvenile Justice,
or to aperson who is confined in astate hospital or other appropriate public
or private mental health facility, by acourt prior to July 1, 2018, asdescribed
in subdivision (g).

(i) Theamendmentsto this section made by Chapter 342 of the Statutes
of 2012 apply retroactively.

(i) Thissection does not change the period of juvenile court jurisdiction
for a person committed to the Division of Juvenile Justice prior to July 1,
2018.

(K) This section shall become operative July 1, 2021.

SEC. 39. Section 726 of the Welfare and Institutions Code is amended
to read:

726. (a) Inall casesinwhich aminor isadjudged award or dependent
child of the court, the court may limit the control to be exercised over the
ward or dependent child by any parent or guardian and shall, in its order,
clearly and specifically set forth all those limitations, but no ward or
dependent child shall be taken from the physical custody of a parent or
guardian, unless upon the hearing the court finds one of thefollowing facts:

(1) That the parent or guardian isincapable of providing or hasfailed or
neglected to provide proper maintenance, training, and education for the
minor.

(2) That the minor has been tried on probation while in custody and has
failed to reform.

(3) That thewelfare of the minor requiresthat custody be taken from the
minor’s parent or guardian.

(b) Whenever the court specifically limits the right of the parent or
guardian to make educational or developmental services decisions for the
minor, the court shall at the same time appoint aresponsible adult to make
educational or developmental services decisions for the child until one of
the following occurs:
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(1) The minor reaches 18 years of age, unless the child chooses not to
make educationa or developmental services decisions for themselves, or
is deemed by the court to be incompetent.

(2) Another responsible adult is appointed to make educational or
developmental services decisions for the minor pursuant to this section.

(3) The right of the parent or guardian to make educationa or
developmental services decisions for the minor isfully restored.

(4) A successor guardian or conservator is appointed.

(5) The child is placed into a planned permanent living arrangement
pursuant to paragraph (5) or (6) of subdivision (b) of Section 727.3, at which
time, for educational decisionmaking, the foster parent, relative caretaker,
or nonrelative extended family member, as defined in Section 362.7, has
the right to represent the child in educational matters pursuant to Section
56055 of the Education Code, and for decisions relating to devel opmental
services, unless the court specifies otherwise, the foster parent, relative
caregiver, or nonrel ative extended family member of the planned permanent
living arrangement has the right to represent the child in matters related to
developmental services.

(c) Anindividua who would have a conflict of interest in representing
the child, as specified under federal regulations, may not be appointed to
make educational decisions. Thelimitations applicableto conflicts of interest
for educational rights holders shall also apply to authorized representatives
for developmental services decisions pursuant to subdivision (b) of Section
4701.6. For purposes of this section, “an individua who would have a
conflict of interest” means a person having any interests that might restrict
or biastheir ability to make educational or devel opmental servicesdecisions,
including, but not limited to, those conflicts of interest prohibited by Section
1126 of the Government Code, and the recei pt of compensation or attorneys
fees for the provision of services pursuant to this section. A foster parent
may not be deemed to have a conflict of interest solely because the foster
parent receives compensation for the provision of services pursuant to this
section.

(1) If the court limits the parent’s educationa rights pursuant to
subdivision (a), the court shall determine whether there is a responsible
adult who is arelative, nonrelative extended family member, or other adult
known to the child and who is available and willing to serve as the child's
educational representative before appointing an educational representative
or surrogate who is not known to the child.

If the court cannot identify aresponsible adult who is known to the child
and available to make educational decisions for the child and paragraphs
(2) to (5), inclusive, of subdivision (b) do not apply, and the child has either
been referred to the local educational agency for special education and
related services or has a valid individualized education program, the court
shall refer the child to the local educational agency for appointment of a
surrogate parent pursuant to Section 7579.5 of the Government Code.

(2) All educational and school placement decisions shall seek to ensure
that the child isin the least restrictive educational programs and has access
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to the academic resources, services, and extracurricular and enrichment
activities that are available to al pupils. In al instances, educational and
school placement decisions shall be based on the best interests of the child.
If an educational representative or surrogate is appointed for the child, the
representative or surrogate shall meet with the child, shall investigate the
child’s educational needs and whether those needs are being met, and shall,
before each review hearing held under Article 10 (commencing with Section
360), provide information and recommendations concerning the child’'s
educational needs to the child's socia worker, make written
recommendations to the court, or attend the hearing and participatein those
portions of the hearing that concern the child’s education.

(3) Nothingin thissection in any way removes the obligation to appoint
surrogate parents for students with disabilities who are without parental
representation in special education procedures as required by state and
federal law, including Section 1415(b)(2) of Title 20 of the United States
Code, Section 56050 of the Education Code, Section 7579.5 of the
Government Code, and Rule 5.650 of the California Rules of Court.

If the court appoints a developmental services decisionmaker pursuant
to thissection, they shall have the authority to accessthe child’sinformation
and records pursuant to subdivision (u) of Section 4514 and subdivision (y)
of Section 5328, and to act on the child’s behalf for the purposes of the
individual program plan process pursuant to Sections 4646, 4646.5, and
4648 and the fair hearing process pursuant to Chapter 7 (commencing with
Section 4700) of Division 4.5, and as set forth in the court order.

(d) (2) If theminor isremoved from the physical custody of the minor’'s
parent or guardian as the result of an order of wardship made pursuant to
Section 602, the order shall specify that the minor may not be held in
physical confinement for a period in excess of the middle term of
imprisonment which could beimposed upon an adult convicted of the offense
or offenses which brought or continued the minor under the jurisdiction of
the juvenile court.

(2) As usad in this section and in Section 731, “maximum term of
imprisonment” means the middle of the three time periods set forth in
paragraph (3) of subdivision (a) of Section 1170 of the Penal Code, but
without the need to follow the provisions of subdivision (b) of Section 1170
of the Penal Code or to consider time for good behavior or participation
pursuant to Sections 2930, 2931, and 2932 of the Penal Code, plus
enhancements which must be proven if pled.

(3) If thecourt electsto aggregate the period of physical confinement on
multiple counts or multiple petitions, including previously sustained petitions
adjudging the minor a ward within Section 602, the “maximum term of
imprisonment” shall be the aggregate term of imprisonment specified in
subdivision (@) of Section 1170.1 of the Penal Code, which includes any
additional term imposed pursuant to Section 667, 667.5, 667.6, or 12022.1
of the Penal Code, and Section 11370.2 of the Health and Safety Code.
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(4) If the charged offense is a misdemeanor or a felony not included
within the scope of Section 1170 of the Penal Code, the “maximum term
of imprisonment” is the middle term of imprisonment prescribed by law.

(5) “Physical confinement” means placement in a juvenile hall, ranch,
camp, forestry camp or secure juvenile home pursuant to Section 730, or
in a secure youth treatment facility pursuant to Section 875, or in any
institution operated by the Department of Corrections and Rehabilitation,
Division of Juvenile Justice.

(6) Thissection doesnot limit the power of the court to retain jurisdiction
over a minor and to make appropriate orders pursuant to Section 727 for
the period permitted by Section 607.

SEC. 40. Section 730 of the Welfare and Institutions Code is amended
to read:

730. (@) (1) Whenaminor isadjudged award of the court on the ground
that they are a person described by Section 602, the court may order any of
the types of treatment referred to in Section 727, and as an additional
aternative, may commit the minor to a juvenile home, ranch, camp, or
forestry camp. If thereisno county juvenile home, ranch, camp, or forestry
camp within the county, the court may commit the minor to the county
juvenile hall. In addition, the court may also make any of the following
orders:

(A) Order the ward to make restitution, to pay afine up to two hundred
fifty dollars ($250) for deposit in the county treasury if the court finds that
the minor has the financial ability to pay the fine, or to participate in
uncompensated work programs.

(B) Commit the ward to a sheltered-care facility.

(C) Order that the ward and the ward's family or guardian participate in
a program of professional counseling as arranged and directed by the
probation officer as a condition of continued custody of the ward.

(D) Order placement of the ward at the Pine Grove Youth Conservation
Camp if the ward meets the placement criteria, the county has entered into
a contract with the Department of Corrections and Rehabilitation, either
directly or through another county, the department has found the ward
amenable, and thereis space and resources available for the placement. The
county probation department shall receive approval from the department
prior to transporting the ward to the camp. The department shall immediately
notify the county probation department if the ward is no longer amenable
for continued camp placement and coordinate the immediate return of the
ward to the county of jurisdiction.

(2) A court shall not commit ajuvenileto any juvenilefacility for aperiod
that exceeds the middle term of imprisonment that could be imposed upon
an adult convicted of the same offense.

(b) When a ward described in subdivision (a) is placed under the
supervision of the probation officer or committed to the care, custody, and
control of the probation officer, the court may make any and all reasonable
orders for the conduct of the ward including the requirement that the ward
go to work and earn money for the support of the ward's dependents or to
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effect reparation and in either case that the ward keep an account of the
ward’s earnings and report the same to the probation officer and apply these
earnings as directed by the court. The court may impose and require any
and all reasonable conditionsthat it may determinefitting and proper to the
end that justice may be done and the reformation and rehabilitation of the
ward enhanced.

() When a ward described in subdivision (@) is placed under the
supervision of the probation officer or committed to the care, custody, and
control of the probation officer, and is required as a condition of probation
to participatein community service or graffiti cleanup, the court may impose
a condition that if the minor unreasonably fails to attend or unreasonably
leaves prior to completing the assigned daily hours of community service
or graffiti cleanup, alaw enforcement officer may take the minor into custody
for the purpose of returning the minor to the site of the community service
or graffiti cleanup.

(d) When aminor is adjudged or continued as award of the court on the
ground that the ward is a person described by Section 602 by reason of the
commission of rape, sodomy, oral copulation, or an act of sexual penetration
specified in Section 289 of the Penal Code, the court shall order the minor
to complete a sex offender treatment program, if the court determines, in
consultation with the county probation officer, that suitable programs are
available. In determining what type of treatment is appropriate, the court
shall consider al of the following: the seriousness and circumstances of the
offense, the vulnerability of the victim, the minor’s criminal history and
prior attempts at rehabilitation, the sophistication of the minor, the threat
to public safety, the minor’slikelihood of reoffending, and any other rel evant
information presented. If ordered by the court to complete a sex offender
treatment program, the minor shall pay al or a portion of the reasonable
costs of the sex offender treatment program after a determination is made
of the ability of the minor to pay.

(e) Thissection shall become operative July 1, 2021.

SEC. 41. Section 875 of the Welfare and Institutions Code is amended
to read:

875. (a) Inaddition to the types of treatment specified in Sections 727
and 730, commencing July 1, 2021, the court may order that award who is
14 years of age or older be committed to a secure youth treatment facility
for aperiod of confinement described in subdivision (b) if the ward meets
al of the following criteria:

(1) Thejuvenileisadjudicated and found to be award of the court based
on an offense listed in subdivision (b) of Section 707 that was committed
when the juvenile was 14 years of age or older.

(2) Theadjudication described in paragraph (1) isthe most recent offense
for which the juvenile has been adjudicated.

() The court has made a finding on the record that a less restrictive,
alternative disposition for the ward is unsuitable. In determining this, the
court shall consider all relevant and material evidence, including the
recommendations of counsel, the probation department, and any other agency
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or individual designated by the court to advise on the appropriate disposition
of the case. The court shall additionally make its determination based on
all of the following criteria

(A) The severity of the offense or offenses for which the ward has been
most recently adjudicated, including the ward's role in the offense, the
ward’s behavior, and harm done to victims.

(B) Theward's previous delinquent history, including the adequacy and
success of previous attempts by the juvenile court to rehabilitate the ward.

(C) Whether the programming, treatment, and education offered and
provided in a secure youth treatment facility is appropriate to meet the
treatment and security needs of the ward.

(D) Whether the goals of rehabilitation and community safety can be
met by assigning the ward to an alternative, less restrictive disposition that
is available to the court.

(E) Theward'sage, developmenta maturity, mental and emotional health,
sexual orientation, gender identity and expression, and any disabilities or
specia needs affecting the safety or suitability of committing the ward to
aterm of confinement in a secure youth treatment facility.

(b) In making its order of commitment for a ward, the court shall set a
baseline term of confinement for the ward that is based on the most serious
recent offense for which the ward has been adjudicated. The baseline term
of confinement shall represent the time in custody necessary to meet the
developmental and treatment needs of the ward and to prepare the ward for
discharge to a period of probation supervision in the community. The
baseline term of confinement for the ward shall be determined according
to offense-based classifications that are approved by the Judicial Council,
as described in subdivision (h). Pending the development and adoption of
offense-based classifications by the Judicial Council, the court shall set a
baseline term of confinement for the ward utilizing the discharge
consideration date guidelines applied by the Department of Correctionsand
Rehabilitation, Division of Juvenile Justice prior to its closure and as set
forth in Sections 30807 to 30813, inclusive, of Title 9 of the California Code
of Regulations. These guidelines shall be used only to determine abaseline
confinement time for the ward and shall not be used or relied on to modify
the ward’s confinement time in any manner other than as provided in this
section. The court may, pending the adoption of Judicial Council guidelines,
modify theinitial baseline term with adeviation of plus or minussix months.
The baseline term shall also be subject to modification in progress review
hearings as described in subdivision ().

(¢) (1) Inmaking its order of commitment, the court shall additionally
set a maximum term of confinement for the ward based upon the facts and
circumstances of the matter or matters that brought or continued the ward
under the jurisdiction of the court and as deemed appropriate to achieve
rehabilitation. The maximum term of confinement shall represent the longest
term of confinement in a facility that the ward may serve subject to the
following:
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(A) A ward committed to a secure youth treatment facility under this
section shall not be held in secure confinement beyond 23 years of age, or
two years from the date of the commitment, whichever occurs later.
However, if the ward has been committed to a secure youth treatment facility
based on adjudication for an offense or offenses for which the ward, if
convicted in adult criminal court, would face an aggregate sentence of seven
or more years, the ward shall not be held in secure confinement beyond 25
years of age, or two years from the date of commitment, whichever occurs
later.

(B) Themaximum term of confinement shall not exceed the middieterm
of imprisonment that can be imposed upon an adult convicted of the same
offense or offenses. If the court elects to aggregate the period of physica
confinement on multiple counts or multiple petitions, including previously
sustained petitions adjudging the minor a ward within Section 602, the
maximum term of confinement shall be the aggregate term of imprisonment
specified in subdivision (a) of Section 1170.1 of the Penal Code, which
includes any additional term imposed pursuant to Section 667, 667.5, 667.6,
or 12022.1 of the Penal Code, and Section 11370.2 of the Health and Safety
Code.

(C) Precommitment credits for time served must be applied against the
maximum term of confinement as set pursuant to this subdivision.

(2) For purposes of this section, “maximum term of confinement” has
the same meaning as “maximum term of imprisonment,” as defined in
paragraph (2) of subdivision (d) of Section 726.

(d) (1) Within 30 judicia days of making an order of commitment to a
secure youth treatment facility, the court shall receive, review, and approve
an individual rehabilitation plan that meets the requirements of paragraph
(2) for the ward that has been submitted to the court by the probation
department and any other agencies or individual sthe court deems necessary
for the development of the plan. The plan may be devel oped in consultation
with amultidisciplinary team of youth service, mental and behavioral health,
education, and other treatment providers who are convened to advise the
court for this purpose. The prosecutor and the counsel for the ward may
provide input in the development of the rehabilitation plan prior to the
court’s approval of the plan. The plan may be modified by the court based
on al of the information provided.

(2) Anindividual rehabilitation plan shall do al of the following:

(A) ldentify the ward’s needs in relation to treatment, education, and
development, including any specia needs the ward may have in relation to
health, mental or emotional health, disabilities, or gender-related or other
specia needs.

(B) Describe the programming, treatment, and education to be provided
to theward in relation to the identified needs during the commitment period.

(C) Reflect, and be consistent with, the principles of trauma-informed,
evidence-based, and culturally responsive care.

(D) Theward and their family shall be given the opportunity to provide
input regarding the needs of the ward during the identification process stated
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in subparagraph (A), and the opinions of the ward and the ward’s family
shall be included in the rehabilitation plan report to the court.

() (1) The court shall, during the term of commitment, schedule and
hold a progress review hearing for the ward not less frequently than once
every six months. In the review hearing, the court shall evaluate the ward’s
progress in relation to the rehabilitation plan and shall determine whether
the baselineterm of confinement isto be modified. The court shall consider
the recommendations of counsel, the probation department and any
behavioral, educational, or other specialists having information relevant to
theward’s progress. At the conclusion of each review hearing, upon making
afinding on the record, the court may order that the ward remain in custody
for the remainder of the baseline term or may order that the ward's baseline
term or previousy modified baseline term be modified downward by a
reduction of confinement time not to exceed six months for each review
hearing. The court may additionally order that the ward be assigned to a
less restrictive program, as provided in subdivision (f).

(2) Theward'sconfinement time, including time spent in alessrestrictive
program described in subdivision (f), shall not be extended beyond the
baseline confinement term, or beyond a modified baseline term, for
disciplinary infractions or other in-custody behaviors. Any infractions or
behaviors shall be addressed by alternative means, which may include a
system of graduated sanctions for disciplinary infractions adopted by the
operator of asecure youth treatment facility and subject to any relevant state
standards or regulations that apply to juvenile facilities generaly.

(3) The court shall, at the conclusion of the baseline confinement term,
including any modified baseline term, hold a probation discharge hearing
for the ward. For award who has been placed in aless restrictive program
described in subdivision (f), the probation discharge hearing shall occur at
the end of the period, or modified period, of placement that has been ordered
by the court. At the discharge hearing, the court shall review the ward's
progress toward meeting the goals of the individual rehabilitation plan and
the recommendations of counsel, the probation department, and any other
agencies or individuals having information the court deems necessary. At
the conclusion of the hearing, the court shall order that the ward be
discharged to a period of probation supervision in the community under
conditions approved by the court, unless the court finds that the ward
constitutes a substantial risk of imminent harm to others in the community
if released from custody. If the court so finds, the ward may be retained in
custody in a secure youth treatment facility for up to one additional year of
confinement, subject to the review hearing and probation discharge hearing
provisions of this subdivision and subject to the maximum confinement
provisions of subdivision (c).

(4) If the ward is discharged to probation supervision, the court shall
determine the reasonable conditions of probation that are suitable to meet
the devel opmental needs and circumstances of the ward and to facilitate the
ward’s successful reentry into the community. The court shall periodically
review the ward’s progress under probation supervision and shall make any
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additional orders deemed necessary to modify the program of supervision
in order to facilitate the provision of services or to otherwise support the
ward's successful reentry into the community. If the court finds that the
ward hasfailed materially to comply with the reasonable orders of probation
imposed by the court, the court may order that the ward be returned to a
juvenile facility or to a placement described in subdivision (f) for a period
not to exceed either the remainder of the baseline term, including any
court-ordered modifications, or six months, whichever islonger, and in any
case not to exceed the maximum confinement limits of subdivision (c).

(f) (1) Upon a motion from the probation department or the ward, the
court may order that the ward be transferred from a secure youth treatment
facility to lessrestrictive program, such as ahalfway house, acamp or ranch,
or acommunity residential or nonresidential service program. The purpose
of a less restrictive program is to facilitate the safe and successful
reintegration of the ward into the community. The court shall consider the
transfer request at the next scheduled treatment review hearing or at a
separately scheduled hearing. The court shall consider the recommendations
of the probation department on the proposed changein placement. Approva
of the request for a less restrictive program shall be made only upon the
court’s determination that the ward has made substantial progress toward
the goals of the individual rehabilitation plan described in subdivision (d)
and that placement is consistent with the goals of youth rehabilitation and
community safety. In making its determination, the court shall consider
both of the following factors:

(A) The ward's overal progress in relation to the rehabilitation plan
during the period of confinement in a secure youth treatment facility.

(B) The programming and community transition servicesto be provided,
or coordinated by the less restrictive program, including, but not limited to,
any educational, vocational, counseling, housing, or other services made
available through the program.

(2) In any order transferring the ward from a secure youth treatment
facility to a less restrictive program, the court may require the ward to
observe any conditions of performance or compliance with the program that
arereasonable and appropriate in theindividual case and that are within the
capacity of the ward to perform. The court shall set the length of time the
ward isto remain in aless restrictive program, not to exceed the remainder
of the baseline or modified baseline term, prior to a probation discharge
hearing described in subdivision (e). If, after placement in alessrestrictive
program, the court determinesthat the ward has materially failed to comply
with the court-ordered conditions of placement in the program, the court
may modify the terms and conditions of placement in the program or may
order the ward to be returned to a secure youth treatment facility for the
remainder of the baseline term, or modified baseline term, and subject to
further periodic review hearings, as provided in subdivision (€) and to the
maximum confinement provisionsof subdivision (c). If theward isreturned
to the secure youth treatment facility under the provisions of this paragraph,
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the ward’s baseline or modified baseline term shall be adjusted to include
credit for the time served by the ward in the less restrictive program.

(g) A secure youth treatment facility, as described in this section, shall
meet the following criteria

(1) The facility shall be a secure facility that is operated, utilized, or
accessed by the county of commitment to provide appropriate programming,
treatment, and education for wards having been adjudicated for the offenses
specified in subdivision (a).

(2) Thefacility may be a stand-alone facility, such as a probation camp
or other facility operated under contract with the county, or with another
county, or may be a unit or portion of an existing county juvenile facility,
including a juvenile hall or probation camp, that is configured and
programmed to serve the population described in subdivision (a) and isin
compliance with the standards described in paragraph (3).

(3) TheBoard of State and Community Corrections shall by July 1, 2023,
review existing juvenile facility standards and modify or add standards for
the establishment, design, security, programming and education, and staffing
of any facility that is utilized or accessed by the court as a secure youth
treatment facility under the provisions of this section. The standards shall
be developed by the board with the coordination and concurrence of the
Office of Youth and Community Restoration established by Section 2200.
The standards shall specify how the facility may be used to serve or to
separate juveniles, other than juveniles described in subdivision (a) serving
baseline confinement terms, who may also be detained in or committed to
the facility or to some portion of the facility. Pending the final adoption of
these modified standards, a secure youth treatment facility shall comply
with applicable minimum standards for juvenile facilities in Title 15 and
Title 24 of the California Code of Regulations.

(4) A county proposing to establish a secure youth treatment facility for
wards described in subdivision (a) shall notify the Board of State and
Community Corrections of the operation of the facility and shall submit a
description of the facility to the board in aformat designated by the board.
Commencing July 1, 2022, the Board of State and Community Corrections
shall conduct a biennial inspection of each secure youth treatment facility
that was used for the confinement of juveniles placed pursuant to subdivision
(a) during the preceding calendar year. To the extent new standards are not
yet in place, the board shall utilize the standards in existing regulations.

(5) Inlieu of establishing its own secure youth treatment facility, acounty
may contract with another county having a secure youth treatment facility
to accept commitments of wards described in subdivision (a).

(6) A county may establish a secure youth treatment facility to serve as
aregional center for commitment of juveniles by one or more other counties
on acontract payment basis.

(h) (1) By July 1, 2023, the Judicial Council shall develop and adopt a
matrix of offense-based classifications to be applied by the juvenile courts
in al counties in setting the baseline confinement terms described in
subdivision (b). Each classification level or category shall specify a set of
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offenses within the level or category that is linked to a standard baseline
term of years to be assigned to youth, based on their most serious recent
adjudicated offense, who are committed to a secure youth treatment facility
as provided in this section. The individual baseline term of years to be
assigned in each case may be derived from a standard range of years for
each offense level or category as designated by the Judicial Council. The
classification matrix may provide for upward or downward deviationsfrom
the baseline term and may also provide for a system of positive incentives
or credits for time served. In developing the matrix, the Judicial Council
shall be advised by a working group of stakeholders, which shall include
representatives from prosecution, defense, probation, behavioral health,
youth service providers, youth formerly incarcerated in the Division of
Juvenile Justice, and youth advocacy and other stakeholders and
organizations having relevant expertise or information on dispositions and
sentencing of youth in the juvenile justice system. In the development
process, the Judicial Council shall a so examine and takeinto account youth
sentencing and length-of-stay guidelines or practices adopted by other states
or recommended by organizations, academic ingtitutions, or individuals
having expertise or having conducted relevant research on dispositions and
sentencing of youth in the juvenile justice system.

(2) Upon final adoption by the Judicial Council, the matrix of
offense-based classifications shall be applied in a standardized manner by
juvenile courts in each county in cases where the court is required to set a
baseline confinement term under subdivision (b) for wards who are
committed to asecure youth treatment facility. The discharge consideration
date guidelines of the Division of Juvenile Justice that were applied on an
interim basis, as provided in subdivision (b), shall not thereafter be utilized
to determine baseline confinement terms for wards who are committed to
a secure youth treatment facility under the provisions of this section.

(i) A court shall not commit ajuvenileto any juvenilefacility, including
a secure youth treatment facility as defined in this section, for a period that
exceeds the middle term of imprisonment that could be imposed upon an
adult convicted of the same offense or offenses.

SEC. 42. Section 1732.9 is added to the Welfare and I nstitutions Code,
to read:

1732.9. (a) Notwithstanding any other law, immediately prior to closure
of the Division of Juvenile Justice, a person 18 years of age or older who
is subject to the custody, control, and discipline of the division and who has
been sentenced to state prison pursuant to Section 1170 of the Penal Code
for afelony committed while the person was in the custody of the division
may voluntarily remain in an ingtitution under the jurisdiction of the
Department of Corrections and Rehabilitation to complete the remaining
juvenile court commitment, subject to the provisions of this section, or may
be returned to the county of commitment.

(b) Notwithstanding any other law, immediately prior to closure of the
division, aperson 18 years of age or older in the custody of the Department
of Correctionsand Rehabilitation pursuant to Section 1732.8 may voluntarily
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remain in an institution under the jurisdiction of the Department of
Corrections and Rehabilitation to complete the person’s juvenile court
commitment, subject to the provisions of this section.

(c) As soon as possible, the Director of the Division shall notify the
juvenile court of commitment, juvenile counsel of record, and the county
probation agency of apersonin the custody of the Department of Corrections
and Rehabilitation pursuant to Section 1732.8 of this code or Section 1170
of the Penal Codefor afelony committed whilein the custody of thedivision,
that the person has remaining juvenile court commitment time that can be
voluntarily served at an institution under the jurisdiction of the Department
of Corrections and Rehabilitation, subject to the provisions of the section.
Thedivision shall also notify the juvenile court of commitment of theyouth’s
most recent projected board hearing date for court consideration.

(d) Prior to deciding whether to serve the remaining commitment time
in the state prison or be returned to the county of commitment, a person in
the custody of the Department of Corrections and Rehabilitation pursuant
to Section 1732.8 who is scheduled to be returned to the county shall meet
personally with a probation officer from the county of commitment and be
advised by juvenile counsel of record. The probation officer shall explain,
using language clearly understandable to the person, al of the following
matters:

(1) What will be expected from the person when the person returns to
county jurisdiction, in terms of cooperative daily living conduct and
participation in applicable counseling, academic, vocational, work
experience, or speciaized programming.

(2) The conditions of probation applicable to the person, if set by the
court, and how those conditions will be monitored and enforced.

(3) The person’sright, under this section, to voluntarily and irrevocably
consent to continue to be housed in an institution under the jurisdiction of
the Department of Corrections and Rehabilitation instead of being returned
to county custody.

(e) A person shall not be retained at the Department of Corrections and
Rehabilitation pursuant to this section until and unlessthe person voluntarily,
intelligently, and knowingly executes a written consent to the placement,
which shall be irrevocable. This consent shall be irrevocable unless the
youth can demonstrate that they arein danger of suffering great bodily harm.
A youth returned to the county under this subdivision shall not be
subsequently returned to the Department of Corrections and Rehabilitation.

(f) Notwithstanding any other law, a person who has been returned to
the county after serving a sentence imposed pursuant to Section 1170 of the
Penal Code for afelony committed while the person was in the custody of
the division, may be transferred to the custody of the Department of
Corrections and Rehabilitation if the person consents to the transfer after
having been provided with the explanations described in subdivision (d),
and after consulting with the juvenile counsel of record.

(g) If a person consents to being housed in an ingtitution under the
jurisdiction of the Department of Corrections and Rehabilitation pursuant
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to this section, the person shall be subject to the general rules and regulations
of the department. Thejuvenile court of commitment shall continue to have
jurisdiction over the juvenile case while the individual is in an institution
under the jurisdiction of the Department of Corrections and Rehabilitation.
The county probation department shall, with the assi stance of the Department
of Corrections and Rehabilitation, provide semiannual status reports to the
court that summarize the person’s progress in the department’s care.
However, the court shall not order or recommend any treatment, education,
or other programming that is unavailable in the institution where the person
is housed, and shall not deny release to a person housed in the institution
based solely on the person’s failure to participate in programs that were
unavailable to the person.

(h) A person housed in an institution under the jurisdiction of the
Department of Corrections and Rehabilitation pursuant to this section who
has not attained a high school diploma or its equivalent shall participate in
educational or vocational programs, to the extent the appropriate programs
are available.

(i) Upon notification by the Secretary of the Department of Corrections
and Rehabilitation that the person has completed the juvenile court
commitment and should no longer be housed in an institution under its
jurisdiction, the court of commitment shall immediately send for, take, and
receive the person back into the county’s jurisdiction.

(i) The county of commitment shall not be charged by the state for a
person in custody of the Department of Corrections and Rehabilitation
pursuant to this section while serving the person’s juvenile court
commitment.

(k) Thissection shall only apply to aperson described in subdivision (a)
or (b) who is in the custody of the Department of Corrections and
Rehabilitation when the division closes. Additiona persons shall not be
subject to this section.

(I) Thissection shall remainin effect only until January 1, 2031, and as
of that date is repealed.

SEC. 43. Section 1732.10isadded to the Welfare and I nstitutions Code,
to read:

1732.10. (@) Notwithstanding any other law, unless the committing
court orders an alternative placement, upon closure of the Division of
Juvenile Justice, the State Department of State Hospitals shall continue to
provide evaluation, care, and treatment of state hospital patients referred
by the division pursuant to Section 1756 and Interagency Agreement
21-00189, or a predecessor agreement, until clinical discharge, as defined
in paragraph (9) of subdivision (b) isrecommended by the State Department
of State Hospitals, or until the patient referred by the division reaches the
hospitalization release date in subdivision (€). When dischargeis clinically
indicated, the State Department of State Hospitals shall notify the juvenile
court of commitment, juvenile counsel of record, the probation department,
and the behavioral health department. The State Department of State
Hospitals shall collaborate with county probation and behavioral health to
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ensure continuity of care. The division shall provide contact information
for the committing court, juvenile counsel of record, and related probation
department for all patients in the custody of the State Department of State
Hospitals upon enactment of this section and any youth placed at the State
Department of State Hospitals prior to closure of the division.

(b) Notwithstanding the confidentiality provision for information and
records set forth under Section 5328, for any youth referred by the division
who remains a patient after closure of the division, the State Department of
State Hospitals shall do the following:

(1) Collaborate with the county probation department and behavioral
health department prior to the expected discharge from the state hospital to
assist the county in determining the least restrictive legal aternative
placement for the youth.

(2) Provide the court, juvenile counsel of record, and county probation
department, upon closure of the division and annually thereafter, a copy of
the finalized treatment plan specifying the youth’s goals of hospitalization,
assessed needs, and how the staff will assist the youth to achieve the goals
and objectives.

(3) Notify thejuvenile court of commitment, juvenile counsel of record,
and county probation as soon as safely possible, but no later than 24 hours
following any of the following:

(A) A suicide or serious attempted suicide.

(B) A seriousinjury or battery, with or without a weapon.

(C) Analleged sexual assaullt.

(D) An escape or attempted escape.

(4) Provide county probation, biannually, a synopsis of behaviora
incidences, including, but not limited to, self-harm, assault, contraband, and
property damage.

(5) Notify the committing court, juvenile counsel of record, and the
county probation department if a youth refuses to consent to clinically
necessary medication treatment and provide the court with the clinical
records and testimony necessary for the court to consider an order for
involuntary medication administration. Notwithstanding any other law, the
State Department of State Hospitals shall utilize the process outlined in
Section 410 of Title 9 of the California Code of Regulationsand In re Qawi
(2004) 32.Cadl.4th.1 to obtain involuntary medication orders.

(6) Notify individuals covered by a youth’s medical release of
information, the juvenile counsel of record, the juvenile committing court,
and the county probation department within 24 hours of the youth being
hospitalized for a serious medical condition.

(7) Notify the youth’s next of kin on record, juvenile counsel of record,
the juvenile committing court, and the county probation department of the
county of commitment within 24 hours, and the local county coroner and
local law enforcement agencies within two hours, of the discovery of death
when ayouth dies during hospitalization at a state hospital, or if the death
occurred immediately following transfer from a state hospital to acommunity
medical facility.
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(8) Notify the juvenile committing court, the juvenile counsel of record,
and probation department if it believes the youth requires conservatorship
upon discharge. For continuity of care, the State Department of State
Hospital s shall accommodate any necessary access to the youth or medical
records as needed for arranging conservatorship.

(9) Notify thejuvenile court of commitment, juvenile counsel of record,
and the county probation department when the youth is ready to discharge
to the county based on the following:

(A) Whentheyouth hasimproved to adegreethat further hospitalization
is unnecessary, or the primary illness or problem for which hospitalization
was required is in substantial remission, and the remaining symptoms are
those of a disorder for which hospitalization in a state hospital is not
clinically necessary.

(B) When further hospitalization is unnecessary, not clinically appropriate,
and will provide no further benefit.

(C) When acourt has ordered an alternative placement.

(D) When theyouth hasreached the hospitalization rel ease date described
in subdivision (€).

(10) Provideawritten discharge summary and all other pertinent medical
and mental health data to the receiving juvenile court of commitment,
juvenile counsel of record, and county probation department.

(c) For ayouth remaining a patient in a state hospital pursuant to this
section, the probation department shall do al of the following:

(1) Upon notification of discharge criteria having been met from the
State Department of State Hospitals, find a placement for the patient within
45 days.

(2) Providetransportation to court appearances and from the state hospital
to the county designated placement within 7 calendar days of the discharge
date.

(3) Reimburse the State Department of State Hospitals for any off-site
medical or surgical health care expense, if services could not be provided
by the State Department of State Hospitals and prior approval was received
from the county, except in cases of emergency.

(d) The county of commitment shall not be charged by the state for a
person placed in a state hospital by the division prior to closure pursuant to
Section 1756 or Interagency Agreement 21-00189 or a predecessor
agreement, during this placement.

(e) A person in astate hospital under the provisions of Section 1756 or
this section shall be released and discharged to the county of commitment
no later than the person’s maximum juvenile confinement time, as
determined by Section 607 and all other provisions of law.

(f) Immediately prior to closure, the division shall notify the juvenile
court of commitment and the juvenile counsel of record of the youth’s most
recent projected board hearing date for court consideration.

(g) This section shall only apply to the youth referred by the division
prior to closure who remain a patient in a state hospital after closure of the
division. Additional youth shall not be subject to this section.
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(h) Thissection shall remain in effect only until January 1, 2031, and as
of that date is repealed.

SEC. 44. Section 1760.45 of the Welfare and Institutions Code is
amended to read:

1760.45. The Department of Corrections and Rehabilitation is hereby
authorized to enter into contracts with counties to meet the intent of the
Legislature expressed in Senate Bill 823 (Chapter 337 of the Statutes of
2020) and Assembly Bill 145 (Chapter 80 of the Statutes of 2021) that the
Pine Grove Youth Conservation Camp remain open through a state-local
partnership, or other management arrangement, to train justice-involved
youth in wildland firefighting skills.

(@) The department may contract with one or more counties to furnish
training and rehabilitation programs, and necessary servicesincident thereto,
at Pine Grove, for persons 18 years of age and older who are under the
jurisdiction of the juvenile court and supervision of a county probation
department following adjudication under Section 602 for afelony offense.

(b) Youth placed at Pine Grove pursuant to this section shall be required
to comply with rules and regulations consistent with the contracts entered
into by the department and participating counties.

(c) Placement of a youth at Pine Grove shall not be considered a
commitment to the Division of Juvenile Justice.

(d) The department shall establish camp €ligibility criteria and assess
individual amenability for theinitial and continued placement at Pine Grove.

SEC. 45. The provisions of this measure are severable. If any provision
of this measure or its application is held invalid, that invalidity shall not
affect other provisions or applications that can be given effect without the
invalid provision or application.

SEC. 46. No reimbursement is required by this act pursuant to Section
6 of Article X111 B of the California Constitution for certain costs that may
beincurred by alocal agency or school district because, in that regard, this
act creates a new crime or infraction, eliminates a crime or infraction, or
changesthe penalty for acrime or infraction, within the meaning of Section
17556 of the Government Code, or changes the definition of acrimewithin
the meaning of Section 6 of Article XI11 B of the California Constitution.

However, if the Commission on State Mandates determines that this act
contains other costs mandated by the state, reimbursement to local agencies
and school districts for those costs shall be made pursuant to Part 7
(commencing with Section 17500) of Division 4 of Title 2 of the Government
Code.

SEC. 47. This act is a hill providing for appropriations related to the
Budget Bill within the meaning of subdivision (e) of Section 12 of Article
IV of the California Constitution, has been identified asrelated to the budget
in the Budget Bill, and shall take effect immediately.
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West's Annotated California Codes
Penal Code (Refs & Annos)
Part 2. Of Criminal Procedure
Title 7. Of Proceedings After the Commencement of the Trial and Before Judgment
Chapter 4.5. Trial Court Sentencing (Refs & Annos)
Article 1.5. Recall and Resentencing (Refs & Annos)

West's Ann.Cal.Penal Code § 1172.1
Formerly cited as CA PENAL § 1170.03

§ 1172.1. Recall and resentence procedures; factors considered; resentencing request

Effective: June 30, 2022
Currentness

(a)(1) When a defendant, upon conviction for a felony offense, has been committed to the custody of the Secretary of the
Department of Corrections and Rehabilitation or to the custody of the county correctional administrator pursuant to subdivision
(h) of Section 1170, the court may, within 120 days of the date of commitment on its own motion, at any time upon the
recommendation of the secretary or the Board of Parole Hearings in the case of a defendant incarcerated in state prison, the
county correctional administrator in the case of a defendant incarcerated in county jail, the district attorney of the county in
which the defendant was sentenced, or the Attorney General if the Department of Justice originally prosecuted the case, recall
the sentence and commitment previously ordered and resentence the defendant in the same manner as if they had not previously
been sentenced, whether or not the defendant is still in custody, and provided the new sentence, if any, is no greater than the
initial sentence.

(2) The court, in recalling and resentencing under this subdivision, shall apply the sentencing rules of the Judicial Council and
apply any changes in law that reduce sentences or provide for judicial discretion so as to eliminate disparity of sentences and
to promote uniformity of sentencing.

(3) The resentencing court may, in the interest of justice and regardless of whether the original sentence was imposed after a
trial or plea agreement, do the following:

(A) Reduce a defendant's term of imprisonment by modifying the sentence.

(B) Vacate the defendant's conviction and impose judgment on any necessarily included lesser offense or lesser related offense,
whether or not that offense was charged in the original pleading, and then resentence the defendant to a reduced term of
imprisonment, with the concurrence of both the defendant and the district attorney of the county in which the defendant was
sentenced or the Attorney General if the Department of Justice originally prosecuted the case.

(4) In recalling and resentencing pursuant to this provision, the court may consider postconviction factors, including, but not
limited to, the disciplinary record and record of rehabilitation of the defendant while incarcerated, evidence that reflects whether
age, time served, and diminished physical condition, if any, have reduced the defendant's risk for future violence, and evidence
that reflects that circumstances have changed since the original sentencing so that continued incarceration is no longer in the
interest of justice. The court shall consider if the defendant has experienced psychological, physical, or childhood trauma,
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including, but not limited to, abuse, neglect, exploitation, or sexual violence, if the defendant was a victim of intimate partner
violence or human trafficking prior to or at the time of the commission of the offense, or if the defendant is a youth or was
a youth as defined under subdivision (b) of Section 1016.7 at the time of the commission of the offense, and whether those
circumstances were a contributing factor in the commission of the offense.

(5) Credit shall be given for time served.

(6) The court shall state on the record the reasons for its decision to grant or deny recall and resentencing.

(7) Resentencing may be granted without a hearing upon stipulation by the parties.

(8) Resentencing shall not be denied, nor a stipulation rejected, without a hearing where the parties have an opportunity to
address the basis for the intended denial or rejection. If a hearing is held, the defendant may appear remotely and the court may
conduct the hearing through the use of remote technology, unless counsel requests their physical presence in court.

(b) If a resentencing request pursuant to subdivision (a) is from the Secretary of the Department of Corrections and
Rehabilitation, the Board of Parole Hearings, a county correctional administrator, a district attorney, or the Attorney General,
all of the following shall apply:

(1) The court shall provide notice to the defendant and set a status conference within 30 days after the date that the court received
the request. The court's order setting the conference shall also appoint counsel to represent the defendant.

(2) There shall be a presumption favoring recall and resentencing of the defendant, which may only be overcome if a court finds
the defendant is an unreasonable risk of danger to public safety, as defined in subdivision (c) of Section 1170.18.

Credits
(Formerly § 1170.03, added by Stats.2021, c. 719 (A.B.1540), § 3.1, eff. Jan. 1, 2022. Renumbered § 1172.1 and amended by
Stats.2022, c. 58 (A.B.200), § 9, eff. June 30, 2022.)

Editors' Notes

Relevant Additional Resources

Additional Resources listed below contain your search terms.
HISTORICAL AND STATUTORY NOTES
2021 Legislation

Section 6 of Stats.2021, c. 719 (A.B.1540), provides:
“SEC. 6. Section 3.1 of this bill incorporates amendments made by Assembly Bill 124 [Stats.2021, c. 695] to Section 1170 of

the Penal Code, as amended by Section 15 of Chapter 29 of the Statutes of 2020, in Section 1170.03 of the Penal Code as
proposed to be added by this bill. That section of this bill shall only become operative if (1) both bills are enacted and become
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effective on or before January 1, 2022, without regard to order of chaptering, (2) this bill adds Section 1170.03 to the Penal
Code, and (3) Assembly Bill 124 [Stats.2021, c. 695] amends Section 1170 of the Penal Code, as amended by Section 15 of
Chapter 29 of the Statutes of 2020, in which case Section 3 of this bill shall not become operative.”

Addition of a section of this number by § 3 of Stats.2021, c. 719 (A.B.1540), failed to become operative under the provisions
of § 6 of that Act.

For legislative findings, declarations, and intent and cost reimbursement provisions relating to Stats.2021, c. 719 (A.B.1540),
see Historical and Statutory Notes under Penal Code § 5076.1.

2022 Legislation

Stats.2022, c. 58 (A.B.200), renumbered and amended this section without change to the text.

For severability, cost reimbursement, and urgency effective provisions relating to Stats.2022, c. 58 (A.B.200), see Historical
and Statutory Notes under Government Code § 8699.

Notes of Decisions containing your search terms (0)
View all 2

West's Ann. Cal. Penal Code § 1172.1, CA PENAL § 1172.1
Current with urgency legislation through Ch. 997 of 2022 Reg.Sess. Some statute sections may be more current, see credits
for details.

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Carmel Valley Fire Protection Dist. v. State of California, 190 Cal.App.3d 521 (1987)
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KeyCite Yellow Flag - Negative Treatment
Declined to Follow by Connell v. Superior Court, Cal.App. 3 Dist.,
November 20, 1997

190 Cal.App.3d 521, 234 Cal.Rptr. 795

CARMEL VALLEY FIRE PROTECTION
DISTRICT et al., Plaintiffs and Respondents,
V.

THE STATE OF CALIFORNIA
et al., Defendants and Appellants.
RINCON DEL DIABLO MUNICIPAL WATER
DISTRICT et al., Plaintiffs and Respondents,
V.

THE STATE OF CALIFORNIA
et al., Defendants and Appellants.
COUNTY OF LOS ANGELES,
Plaintiff and Respondent,

V.

THE STATE OF CALIFORNIA
et al., Defendants and Appellants.

No. B006078., No. B011941., No. B011942.
Court of Appeal, Second District, Division 5, California.
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SUMMARY

The trial court, in separate proceedings brought by three
counties against the state for reimbursement of funds
expended by the counties in complying with a state order
to provide protective clothing and equipment for county fire
fighters, issued writs of mandate compelling the state to
reimburse the counties. Previously, the counties had filed test
claims with the State Board of Control for reimbursement of
similar expenses. The board determined that there was a state
mandate and the counties should be reimbursed. The state did
not seek judicial review of the board's decision. Thereafter, a
local government claims bill, Sen. Bill No. 1261 (Stats. 1981,
ch. 1090, p. 4191) was introduced to provide appropriations
to pay some of the counties' claims for the state-mandated
costs. After various amendments, the legislation was enacted
into law without the appropriations. The counties then sought
reimbursement by filing petitions for writs of mandate and
complaints for declaratory relief. (Superior Court of Los
Angeles County, No. C437471, Norman L. Epstein, Judge;

No. C514623 and No. C515319, Jack T. Ryburn, Judge.)
*522

In a consolidated appeal, the Court of Appeal affirmed
with certain modifications. It held that, by failing to seek
judicial review of the board's decision, the state had waived
its right to contest the board's finding that the counties'
expenditures were state mandated. Similarly, it held that the
state was collaterally estopped from attacking the board's
findings. It also held that the executive orders requiring
the expenditures constituted the type of “program” that is
subject to the constitutional imperative of subvention under
Cal. Const., art. XIII B, § 6. The court also held that the
trial courts had not ordered an appropriation in violation of
the separation of powers doctrine, and that the trial courts
correctly determined that certain legislative disclaimers,
findings, and budget control language did not exonerate
the state from its constitutionally and statutorily imposed
obligation to reimburse the counties' state-mandated costs.
Further, the court held that the trial courts properly authorized
the counties to satisfy their claims by offsetting fines and
forfeitures due to the state, and that the counties were entitled
to interest. (Opinion by Eagleson, J., with Ashby, Acting P. J.,
and Hastings, J., concurring.)

HEADNOTES
Classified to California Digest of Official Reports

(1a, 1b)

Estoppel and Waiver § 23--Waiver--Trial and Appeal--Failure
to Seek Judicial Review of Administrative Decision--Waiver
of Right to Contest Findings.

In a proceeding by a county for a writ of mandate to
compel reimbursement by the state for funds expended in
complying with a state order to provide protective clothing
and equipment to county fire fighters, the state waived its
right to contest findings made by the State Board of Control
in a previous proceeding. The board found that the costs
were state-mandated and that the county was entitled to
reimbursement. The state failed to seek judicial review of
the board's decision, and the statute of limitations applicable
to such review had passed. Moreover, the state, through its
agents, had acquiesced in the board's findings by seeking an
appropriation to satisfy the validated claims, which, however,
was rebuffed by the Legislature.

2
Estoppel and Waiver § 19--Waiver--Requisites.
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Waiver occurs where there is an existing right; actual or
constructive knowledge of its existence; and either an actual
intention to relinquish it, or conduct so inconsistent with an
intent to enforce the right as to induce a reasonable *523
belief that it has been waived. A right that is waived is lost
forever. The doctrine of waiver applies to rights and privileges
afforded by statute.

[See Cal.Jur.3d, Estoppel and Waiver § 21; Am.Jur.2d,
Estoppel and Waiver § 154.]

(3a, 3b, 3c, 3d)

Judgments § 81--Res Judicata--Collateral Estoppel--County's
Action for Reimbursement of State-mandated Costs--
Findings of State Board of Control.

In a proceeding brought by a county for a writ of mandate
to compel reimbursement by the state for funds expended
in complying with a state order to provide protective
clothing and equipment to county fire fighters, the state
was collaterally estopped from attacking the findings made,
in a previous proceeding, by the State Board of Control
that the costs were state-mandated and that the county was
entitled to reimbursement. The issues were fully litigated
before the board. Similarly, although the state was not a
party to the board hearings, it was in privity with those state
agencies which did participate. Moreover, a determination of
conclusiveness would not work an injustice.

(4)

Judgments § 81--Res Judicata--Collateral Estoppel--
Elements.

In order for the doctrine of collateral estoppel to apply, the
issues in the two proceedings must be the same, the prior
proceeding must have resulted in a final judgment on the

merits, and the parties or their privies must be involved.

)

Judgments § 84--Res Judicata--Collateral Estoppel--Identity
of Parties--Privity--Governmental Agents.

The agents of the same government are in privity with each
other for purposes of collateral estoppel, since they represent
not their own rights but the right of the government.

(6)
Judgments § 96--Res Judicata--Collateral Estoppel--Matters
Concluded-- Questions of Law.

A prior judgment on a question of law decided by a court is
conclusive in a subsequent action between the same parties
where both causes involved arose out of the same subject
matter or transaction, and where holding the judgment to be
conclusive will not result in an injustice.

(7

State of California § 11--Fiscal Matters--Reimbursement to
County for State-mandated Costs--New Programs.

A “new program,” for purposes of determining whether
the program is subject to the constitutional imperative of
subvention under Cal. Const., art. XIII B, § 6, is one which
carries out the governmental function of providing services
*524 to the public, or laws which, to implement a state
policy, impose unique requirements on local governments and
do not apply generally to all residents and entities in the state.

®)

State of California § 7--Actions--Reimbursement of County
Funds for State-mandated Costs--New Programs.

In an action brought by a county for a writ of mandate to
compel reimbursement by the state for funds expended in
complying with state executive orders to provide protective
clothing and equipment to county fire fighters, the trial court
properly determined that the executive orders constituted the
type of “new program” that was subject to the constitutional
imperative of subvention under Cal. Const., art. XIII B, § 6.
Fire protection is a peculiarly governmental function. Also,
the executive orders manifest a state policy to provide updated
equipment to all fire fighters, impose unique requirements on
local governments, and do not apply generally to all residents
and entities in the state, but only to those involved in fire
fighting.

©)

Constitutional Law § 37--Doctrine of Separation of Powers--
Violations of Doctrine--Judicial Order of Appropriation.

In a proceeding brought by a county for a writ of mandate
to compel reimbursement by the state for funds expended
in complying with a state order to provide protective
clothing and equipment to county fire fighters, the trial
court's judgment granting the writ was not in violation of
the separation of powers doctrine. The court order did not
directly compel the Legislature to appropriate funds or to pay
funds not yet appropriated, but merely affected an existing
appropriation.
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(10)
Constitutional Law § 40--Distribution of Governmental
Powers--Between Branches of Government--Judicial Power
and Its Limits--Order Directing Treasurer to Pay on Already
Appropriated Funds.

Once funds have been appropriated by legislative action,
a court transgresses no constitutional principle when it
orders the State Controller or other similar official to make
appropriate expenditures from such funds. Thus, a judgment
which ordered the State Controller to draw warrants and
directed the State Treasurer to pay on already-appropriated
funds permissibly compelled performance of a ministerial

duty.

(11)
State of California § 12--Fiscal Matters--Appropriations--
Reimbursement to County for State-mandated Costs.
Appropriations affected by a court order need not specifically
refer to the particular expenditure in question in order to be
available. Thus, in a proceeding brought by a county for a writ
of mandate to compel reimbursement *525 by the state for
funds expended in complying with a state order to provide
protective clothing and equipment to county fire fighters,
the funds appropriated for the Department of Industrial
Relations for the prevention of industrial injuries and deaths
of state workers were available for reimbursement, despite
the fact that the funds were not specifically appropriated for
reimbursement. The funds were generally related to the nature
of costs incurred by the county.

(12a, 12b)

Fires and Fire Districts § 2--Statutes and Ordinances--County
Compliance With State Executive Order to Provide Protective
Equipment--Federal Mandate.

A county's purchase of protective clothing and equipment for
its fire fighters was not the result of a federally mandated
program so as to relieve the state of its obligation (Cal. Const.,
art. XIII B, § 6) to reimburse the county for the cost of the
purchases. The county had made the purchase in compliance
with a state executive order. The federal government does not
have jurisdiction over local fire departments and there are no
applicable federal standards for local government structural
fire fighting clothing and equipment. Hence, the county's
obedience to the state executive orders was not federally
mandated.

(13)

Statutes § 20--Construction--Judicial Function--Legislative
Declarations.

The interpretation of statutory language is purely a judicial
function. Legislative declarations are not binding on the
courts and are particularly suspect when they are the product
of an attempt to avoid financial responsibility.

(14a, 14b)

Statutes § 10--Title and Subject Matter--Single Subject Rule.
In a proceeding brought by a county for a writ of mandate
to compel reimbursement by the state for funds expended in
complying with a state order to provide protective clothing
and equipment to county fire fighters (Cal. Admin. Code, tit.

8, §§ 3401-
violating the single subject rule, the budget control language
of Stats. 1981, ch. 1090, § 3. The express purpose of ch.
1090 was to increase funds available for reimbursing certain

3409), the trial court properly invalidated, as

claims. The budget control language, on the other hand,

purported to make the reimbursement provisions of FRev.
& Tax. Code, § 2207, and former Rev. & Tax. Code, §
2231, unavailable to the county. Because the budget control
language did not reasonably relate to the bill's stated purpose,
it was invalid.

(15)

Statutes § 10--Title and Subject Matter--Single Subject Rule.
The single subject rule essentially requires that a statute
have only one subject matter and that the subject be clearly
expressed in a statute's *526 title. The rule's primary
purpose is to prevent “logrolling” in the enactment of laws,
which occurs where a provision unrelated to a bill's main
subject matter and title is included in it with the hope
that the provision will remain unnoticed and unchallenged.
By invalidating these unrelated clauses, the single subject
rule prevents the passage of laws which might otherwise
not have passed had the legislative mind been directed to
them. However, in order to minimize judicial interference in
the Legislature's activities, the single subject rule is to be
construed liberally. A provision violates the rule only if it does
not promote the main purpose of the act or does not have a
necessary and natural connection with that purpose.

(16)
Statutes  §
Reimbursement to County for State-mandated Costs.
The budget control language of Stats. 1981, ch. 1090, § 3,
which purported to make the reimbursement provisions of

5--Operation and Effect--Retroactivity--
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FReV. & Tax. Code, § 2207 and former Rev. & Tax. Code,
§ 2231, unavailable to a county seeking reimbursement (Cal.
Const., art. XIII B, § 6) for expenditures made in purchasing
state-required protective clothing and equipment for county

fire fighters (Cal. Admin. Code, tit. 8, §§ 3401-I"—3409), was
invalid as a retroactive disclaimer of the county's right to
reimbursement for debts incurred in prior years.

(17)
State of California § 13--Fiscal Matters--Limitations on
Disposal-- Reimbursement to Counties for State-mandated
Costs.

The budget control language of § 28.40 of the 1981 Budget
Act and § 26.00 of the 1983 and 1984 Budget Acts did
not exonerate the state from its constitutional and statutory
obligations to reimburse a county for the expenses incurred
in complying with a state mandate to purchase protective
clothing and equipment for county fire fighters. The language
was invalid in that it violated the single subject rule, attempted
to amend existing statutory law, and was unrelated to the
Budget Acts' main purpose of appropriating funds to support
the annual budget.

(18)
Constitutional Law § 4--Legislative Power to Create
Workers' Compensation System--Effect on County's Right to
Reimbursement.

Cal. Const., art. X1V, § 4, which vests the Legislature with
unlimited plenary power to create and enforce a complete
workers' compensation system, does not affect a county's right
to state reimbursement for costs incurred in complying with
state-mandated safety orders.

(19)
Constitutional Law § 7--Mandatory, Directory, and
Self-executing Provisions--Subvention Provisions--County
Reimbursement for State-mandated Costs.

The subvention provisions of Cal. Const., art. XIII B, §
6, operate so as to require the state to reimburse counties
for *527 state-mandated costs incurred between January 1,
1975, and June 30, 1980. The amendment, which became
effective on July 1, 1980, provided that the Legislature “may,
but need not,” provide reimbursement for mandates enacted
before January 1, 1975. Nevertheless, the Legislature must

reimburse mandates passed after that date, even though the

state did not have to begin reimbursement until the effective
date of the amendment.

(20)
Mandamus and Prohibition § 5--Mandamus--Conditions
Affecting  Issuance--Exhaustion = of  Administrative
Remedies--County Reimbursement for State-mandated
Costs.

A county's right of action in traditional mandamus to
compel reimbursement for state-mandated costs did not
accrue until the county had exhausted its administrative
remedies. The exhaustion of remedies occurred when it
became unmistakably clear that the legislative process was
complete and that the state had breached its duty to reimburse
the county.

€2y

Mandamus and Prohibition § 13--Mandamus--Conditions
Affecting Issuance--Existence and Adequacy of Other
Remedy.

A party seeking relief by mandamus is not required to exhaust
a remedy that was not in existence at the time the action was
filed.

(22a, 22b)

State of California § 7--Actions--Reimbursement to County
for State-mandated Costs--County's Right to Offset Fines and
Forfeitures Due to State.

In a proceeding by a county for a writ of mandate to
compel reimbursement by the state for funds expended in
complying with a state order to provide protective clothing
and equipment for county fire fighters, the trial court did
not err in authorizing the county to satisfy its claims by
offsetting fines and forfeitures due to the state. The order
did not impinge upon the Legislature's exclusive power to
appropriate funds or control budget matters.

(23)
Equity § 5--Scope and Types of Relief--Offset.

The right to offset is a long-established principle of equity.
Either party to a transaction involving mutual debits and
credits can strike or balance, holding himself owing or
entitled only to the net difference. Although this doctrine
exists independent of statute, its governing principle has been
partially codified in Code Civ. Proc., § 431.70 (limited to
cross-demands for money).
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24)
State of California § 7--Actions--Reimbursement to County
for State-mandated Costs--State's Use of Statutory Offset
Authority.

In a proceeding brought by a county for a writ of mandate
to compel reimbursement by the state for funds expended
in complying with a state *528 order to provide protective
clothing and equipment to county fire fighters, the trial court
did not err in enjoining the exercise of the state's statutory
offset authority (Gov. Code, § 12419.5) until the county was
fully reimbursed. In view of the state's manifest reluctance to
reimburse, and its otherwise unencumbered statutory right of
offset, the trial court was well within its authority to prevent
this method of frustrating the county's collection efforts from
occurring.

(25)

State of California § 7--Actions--Reimbursement to County
for State-mandated Costs--State's Right to Revert or Dissipate
Undistributed Appropriations.

In a proceeding brought by a county for a writ of mandate
to compel reimbursement by the state for funds expended in
complying with a state order to provide protective clothing
and equipment to county fire fighters, the trial court properly
enjoined, and was not precluded by Gov. Code, § 16304.1,
from enjoining, the state from directly or indirectly reverting
the reimbursement award sum from the general fund line item
accounts, and from otherwise dissipating that sum in a manner
that would make it unavailable to satisfy the court's judgment
in favor of the county.

26)
Parties Parties--County ~ Auditor
Controller--County Action to Collect Reimbursement From
State.

In an action brought by a county for a writ of mandate to

§ 2--Indispensable

compel reimbursement by the state for funds expended in
complying with a state order to provide protective clothing
and equipment to county fire fighters, the county auditor-
controller was not an indispensable party whose absence
would result in a loss of the trial court's jurisdiction. The
auditor-controller was an officer of the county and was subject
to the direction and control of the county board of supervisors.
He was indirectly represented in the proceedings because his
principal, the county, was the party litigant. Additionally, he
claimed no personal interest in the action and his pro forma
absence in no way impeded complete relief

@7
Parties § 2--Indispensable Parties--Fines and Forfeitures--
County Action to Collect Reimbursement From State.

In an action brought by a county for a writ of mandate to
compel reimbursement by the state for costs expended in
complying with a state order to provide protective clothing
and equipment to county fire fighters, the funds created by
the collected fines and forfeitures which the county was
allowed to offset to satisfy its claims against the state were not
“indispensable parties” to the litigation. The action was not
an in rem proceeding, and the ownership of a particular stake
was not in dispute. Complete relief could be afforded without
including the specified funds as a party.

(28)
Interest § 4--Interest on Judgments--County Action for
Reimbursement of State-mandated Costs--State Reliance on
Invalid Statute.

An *529 invalid statute voluntarily enacted and promulgated
by the state is not a defense to its obligation to pay interest

on damages under I ~'Civ. Code, § 3287, subd. (a). Thus,
in an action brought by a county for writ of mandate to
compel reimbursement by the state for funds expended in
complying with a state order to provide protective clothing
and equipment to county fire fighters, the state could not avoid
its obligation to pay interest on the funds by relying on invalid
budget control language which purported to restrict payment
on reimbursement claims.

(29)

Appellate Review § 127--Review--Scope and Extent--
Interpretation of Statutes.

An appellate court is not limited by the interpretation of
statutes given by the trial court.

(30)

Appellate Review § 162--Determination of Disposition of
Cause-- Modification--Action Against State--Appropriation.
In an action against the state, an appellate court is empowered
to add a directive that the trial court order be modified
to include charging orders against funds appropriated by
subsequent budget acts.

COUNSEL
John K. Van de Kamp, Attorney General, N. Eugene Hill,
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EAGLESON, J.

These consolidated appeals arise from three separate trial
court proceedings concerning the heretofore unsuccessful
efforts of various local agencies to secure reimbursement of
state-mandated costs.

Case No. 2d Civ. B006078 (Carmel Valley et al. case) was the
first matter decided by the trial court. The memorandum of
decision in that case was judicially noticed by the trial court
which heard the consolidated matters in 2d Civ. B011941
(Rincon et al. case) and 2d Civ. B011942 (County of Los
Angeles case). Issues common to all three cases will be
discussed together *530 under the County of Los Angeles
appeal, while issues unique to the other two appeals will be
considered separately.

We identify the parties to the various proceedings in footnote

1.1 For literary convenience, however, we will refer to all
appellants as the State and all respondents as the County
unless otherwise indicated.

Appeal In Case No. 2 Civil B011942
(County of Los Angeles Case)

Facts and Procedural History
County employs fire fighters for whom it purchased
protective clothing and equipment, as required by title

8, California Administrative Code, sections 3401-I"—3409,

enacted in 1978 (executive orders). County argues that it
is entitled to State reimbursement for these expenditures
because they constitute a state-mandated “new program” or

“higher level of service.” County relies on FRevenue and
Taxation Code section 22072 and former *531 section

2231, 3 and California Constitution, article XIII B, section 6 4
to support its claim.

County filed a test claim with the State Board of Control
(Board) for these costs incurred during fiscal years 1978-1979

and 1979-1980.° After hearings were held on the matter, the
Board determined on November 20, 1979, that there was a

state mandate and that County should be reimbursed. State
did not seek judicial review of this quasi-judicial decision of
the Board.

Thereafter, a local government claims bill, Senate Bill
Number 1261 (Stats. 1981, ch. 1090, p. 4191) (S.B. 1261) was
introduced to provide appropriations to pay some of County's
claims for these state-mandated costs. This bill was amended
by the Legislature to delete all appropriations for the payment
of these claims. Other claims of County not provided for in
S.B. 1261 were contained in another local government claims
bill, Assembly Bill Number 171 (Stats. 1982, ch. 28, p. 51)
(A.B. 171). The appropriations in this bill were deleted by
the Governor. Both pieces of legislation, sans appropriations,

were enacted into law. 6

On September 21, 1984, following these legislative rebuffs,
County sought reimbursement by filing a petition for writ
of mandate (Code Civ. Proc., § 1085) and complaint for
declaratory relief. After appropriate responses were filed and
ahearing was held, the court executed a judgment on February
6, 1985, granting a peremptory writ of mandate. A writ of
mandate was issued and other findings and orders made. It
is from this judgment of *532 February 6, 1985, that State
appeals. The relevant portions of the judgment are set forth

verbatim below. ’ *533

Contentions

State advances two basic contentions. It first asserts that the
costs incurred by County are not state mandated because they
are not the result of a “new program,” and do not provide a
“higher level of service.” Either or both of these requirements
are the sine qua non of reimbursement. Second, assuming a
“new program” or “higher level of service” exists, portions
of the trial court order aimed at assisting the reimbursement
process were made in excess of the court's jurisdiction.

These contentions are without merit. We modify and affirm
all three judgments.

Discussion
I

Issue of State Mandate
The threshold question is whether County's expenditures
are state mandated. The right to reimbursement is triggered
when the local agency incurs “costs mandated by the state”
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in either complying with a “new program” or providing
“an increased level of service of an existing program.”8
State advances many theories as to why the Board erred in
concluding that these expenditures are state-mandated costs.
One of these arguments is whether the executive orders are

a “new program” as that phrase has been recently defined by

our Supreme Court in F:ICounty of Los Angeles v. State of

California (1987) 43 Cal.3d 46 [233 Cal Rptr. 38, 729 P.2d
202]. *534

As we shall explain, State has waived its right to challenge the
Board's findings and is also collaterally estopped from doing
so. Additionally, although State is not similarly precluded
from raising issues presented by the State of California case,
we conclude that the executive orders are a “new program”
within the meaning of article XIII B, section 6.

A. Waiver
(1a)We initially conclude that State has waived its right to
contest the Board's findings. ( 2)Waiver occurs where there
is an existing right; actual or constructive knowledge of its
existence; and either an actual intention to relinquish it, or
conduct so inconsistent with an intent to enforce the right
as to induce a reasonable belief that it has has been waived.

( F:IMedico—Dental etc. Co. v. Horton & Converse (1942)

21 Cal.2d 411, 432 [F:ll32 P.2d 457]; Loughan v. Harger-
Haldeman (1960) 184 Cal.App.2d 495, 502-503 [7 Cal.Rptr.
581].) A right that is waived is lost forever. ( L.A. City Sch.
Dist. v. Landier Inv. Co. (1960) 177 Cal.App.2d 744, 752 [2
Cal.Rptr. 662].) The doctrine of waiver applies to rights and
privileges afforded by statute. ( People v. Murphy (1962) 207
Cal.App.2d 885, 888 [24 Cal.Rptr. 803].)

(1b)State now contends to be an aggrieved party and seeks
to dispute the Board's findings. However it failed to seek

judicial review of that November 20, 1979 decision (FjCode
Civ. Proc., § 1094.5) as authorized by former Revenue and
Taxation Code section 2253.5. The three-year statute of
limitations applicable to such review has long since passed. (

FGreen v, Obledo (1981)29 Cal.3d 126, 141, fn. 10 [ 3172
Cal.Rptr. 206, 624 P.2d 256]; Code Civ. Proc., § 338, subd. 1.)

In addition, State, through its agents, acquiesced in the
Board's findings by seeking an appropriation to satisfy the
validated claims. (Former Rev. & Tax. Code, § 2255, subd.
(a).) On September 30, 1981, S.B. 1261 became law. On

February 12, 1982, A.B. 171 was enacted. Appropriations had
been stripped from each bill. State did not then seek review of
the Board determinations even though time remained before
the three-year statutory period expired. This inaction is clearly
inconsistent with any intent to contest the validity of the
Board's decision and results in a waiver.

B. Administrative Collateral Estoppel
(3a)We next conclude that State is collaterally estopped from
attacking the Board's findings. ( 4)Traditionally, collateral
estoppel has been applied to bar relitigation of an issue
decided in a prior court proceeding. In order for the doctrine
to apply, the issues in the two proceedings must *535 be
the same, the prior proceeding must have resulted in a final
judgment on the merits, and the same parties or their privies

must be involved. (FPeople v. Sims (1982) 32 Cal.3d 468,
484 [F186 Cal.Rptr. 77, 651 P.2d 321].)

The doctrine was extended in Sims to apply to a final
adjudication of an administrative agency of statutory creation
so as to preclude relitigation of the same issues in a
subsequent criminal case. Our Supreme Court held that
collateral estoppel applies to such prior adjudications where
three requirements are met: (1) the administrative agency
acted in a judicial capacity; (2) it resolved disputed issues
properly before it; and (3) all parties were provided with the

opportunity to fully and fairly litigate their claims. ( Fld.
at p. 479.) All of the elements of administrative collateral
estoppel are present here.

(3b)The Board was created by the state Legislature to exercise
quasi-judicial powers in adjudging the validity of claims

against the State. ( FjCounty of Sacramento v. Loeb (1984)

160 Cal.App.3d 446, 452 [F]206 Cal.Rptr. 626].) At the
time of the hearings, the Board proceedings were the sole
administrative remedy available to local agencies seeking
reimbursement for state-mandated costs. (Former Rev. &
Tax. Code, § 2250.) Board examiners had the power to
administer oaths, examine witnesses, issue subpoenas, and
receive evidence. (Gov. Code, § 13911.) The hearings were
adversarial in nature and allowed for the presentation of
evidence by the claimant, the Department of Finance, and any
other affected agency. (Former Rev. & Tax. Code, § 2252.)

The record indicates that the state mandate issues in this
case were fully litigated before the Board. A representative
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of the state Division of Occupational Safety and Health and
the Department of Industrial Relations testified as to why
County's costs were not state mandated. Representatives of
the various claimant fire districts in turn offered testimony
contradicting that view. The proceedings culminated in a
verbatim transcript and a written statement of the basis for the
Board's decision.

State complains, however, that some of the traditional
elements of the collateral estoppel doctrine are missing. In
particular, State argues that it was not a party to the Board
hearings and was not in privity with those state agencies
which did participate.

(5)“[T]he courts have held that the agents of the same
government are in privity with each other, since they represent
not their own rights but the right of the government. [Fn.

omitted.]” ( F]Lerner v. Los Angeles City Board of Education

(1963) 59 Cal.2d 382, 398 [F329 Cal.Rptr. 657, 380 P.2d
97].) As we stated in our introduction of the parties in this
case, the party *536 known as “State” is merely a shorthand
reference to the various state agencies and officials named
as defendants below. Each of these defendants is an agent of
the State of California and had a mutual interest in the Board
proceedings. They are thus in privity with those state agencies
which did participate below (e.g., Occupational Safety and
Health Division).

It is also clear that even though the question of whether a cost
is state mandated is one of law ( F] City of Merced v. State of

California (1984) 153 Cal.App.3d 777, 781 [FJZOO Cal.Rptr.
642]), subsequent litigation on that issue is foreclosed here.
(6)A prior judgment on a question of law decided by a court
is conclusive in a subsequent action between the same parties
where both causes involved arose out of the same subject
matter or transaction, and where holding the judgment to be

conclusive will not result in an injustice. ( FCity of Los
Angeles v. City of San Fernando (1975) 14 Cal.3d 199, 230

(™123 CalRptr. 1, 537 P2d 1250]; [ Beverty Hills Nat.

Bank v. Glynn (1971) 16 Cal.App.3d 274, 286-287 [F:|93
Cal.Rptr. 907]; Rest.2d Judgments, § 28, p. 273.) ?

(3d)Here, the basic issues of state mandate and the amount
of reimbursement arose out of County's required compliance
with the executive orders. In either forum—Board or court—

the claims and the evidentiary and legal determination of their
validity would be considered in similar fashion.

Furthermore, a determination of conclusiveness would not
work an injustice. As we have noted, the Board was statutorily
created to consider the validity of the various claims now
being litigated. Processing of reimbursement claims in this
manner was the only administrative remedy available to
County. If we were to grant State's request and review the
Board's determination de novo, we would, in any event,
adhere to the well-settled principle of affording ‘“great
weight” to “the contemporaneous administrative construction
of the enactment by those charged with its enforcement ....” (

FjCaca-Cola Co. v. State Bd. of Equalization (1945) 25
Cal.2d 918, 921 [F:|156 P2d 1])

There is no policy reason to limit the application of the
collateral estoppel doctrine to successive court proceedings.

In FjCity and County of San Francisco v. Ang (1979) 97

Cal.App.3d 673, 679 [F]159 Cal.Rptr. 56], the doctrine was
applied to bar relitigation in a subsequent civil proceeding
of a zoning issue previously decided by a city board of
permit appeals. We similarly hold that the questions of law
decided by the Board are binding in all of the subsequent civil
proceedings presented here. State therefore is collaterally
*537 estopped to raise the issues of state mandate and
amount of reimbursement in this appeal.

C. Executive Orders—A “New Program”
Under Article XIII B, Section 6

(7)The recent decision by our Supreme Court in F:l County
of Los Angeles v. State of California, supra., 43 Cal.3d at
p. 49 presents a new issue not previously considered by the
Board or the trial court. That question is whether the executive
orders constitute the type of “program” that is subject to the
constitutional imperative of subvention under article XIII B,

section 6. "0 We conclude that they are.

In State of California, the Court concluded that the term
“program” has two alternative meanings: “programs that
carry out the governmental function of providing services to
the public, or laws which, to implement a state policy, impose
unique requirements on local governments and do not apply

generally to all residents and entities in the state.” ( F:lld. at
p. 56, italics added.) Although only one of these findings is
necessary to trigger reimbursement, both are present here.
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(8)First, fire protection is a peculiarly governmental function.
(FjCounty of Sacramento v. Superior Court (1972) 8 Cal.3d

479, 481 [F:I 105 Cal.Rptr. 374, 503 P.2d 1382].) “Police
and fire protection are two of the most essential and basic
functions of local government.” ( Verreos v. City and County
of San Francisco (1976) 63 Cal.App.3d 86, 107 [133 Cal.Rptr.
649].) This classification is not weakened by State's assertion
that there are private sector fire fighters who are also subject
to the executive orders. Our record on this point is incomplete
because the issue was not presented below. Nonetheless, we
have no difficulty in concluding as a matter of judicial notice
that the overwhelming number of fire fighters discharge a

classical governmental function. 11 538

The second, and alternative, prong of the State of California
definition is also satisfied. The executive orders manifest a
state policy to provide updated equipment to all fire fighters.
Indeed, compliance with the executive orders is compulsory.
The requirements imposed on local governments are also
unique because fire fighting is overwhelmingly engaged in by
local agencies. Finally, the orders do not apply generally to all
residents and entities in the State but only to those involved
in fire fighting.

These facts are distinguishable from those presented in
State of California. There, the court held that a state-
mandated increase in workers' compensation benefits did
not require state subvention because the costs incurred by
local agencies were only an incidental impact of laws that
applied generally to all state residents and entities (i.e.,
to all workers and all governmental and nongovernmental
employers). Governmental employers in that setting were
indistinguishable from private employers who were obligated
through insurance or direct payment to pay the statutory
increases.

State of California only defined the scope of the word
“program” as used in California Constitution, article XIII B,
section 6. We apply the same interpretation to former Revenue
and Taxation Code section 2231 even though the statute was
enacted much earlier. The pertinent language in the statute
is identical to that found in the constitutional provision and
no reason has been advanced to suggest that it should be
construed differently. In any event, a different interpretation
must fall before a constitutional provision of similar import. (

F]C()unty of Los Angeles v. Payne (1937) 8 Cal.2d 563, 574
(966 P2d 658].)

1T

Issue of Whether Court Orders
Exceeded Its Jurisdiction

A. The Court Has Not Ordered an Appropriation

in Violation of the Separation of Powers Doctrine
(9)State begins its general attack on the judgment by citing
the longstanding principle that a court order which directly
compels the Legislature to appropriate funds or to pay
funds not yet appropriated violates the separation of powers

doctrine. (Cal. Const., art. III, § 3; art. XVI, § 7; FjMandel

v Myers (1981) 29 Cal.3d 531, 540 [ 9174 Cal.Rptr. 841,

629 P.2d 935].) 12 State *539 observes (and correctly so)
that the relevant constitutional (art. XIII B, § 6) and statutory

(FRev. & Tax. Code, § 2207 & former § 2231) provisions
are not appropriations measures. (See City of Sacramento
v. California State Legislature (1986) 187 Cal.App.3d 393,
398 [231 Cal.Rptr. 686].) Since State otherwise discerns
no manifest legislative intent to appropriate funds to pay
County's claims ( City & County of S. F. v. Kuchel (1948)
32 Cal.2d 364, 366 [196 P.2d 545]), it concludes that
the judgment unconstitutionally compels performance of a
legislative act.

State further argues that the judiciary's ability to reach an
existing agency-support appropriation (State Department of
Industrial Relations) (fn. 7, § 1, ante) has been approved
in only two contexts. First, the court can order payment
from an existing appropriation, the expenditure of which
has been legislatively prohibited by an unconstitutional or
unlawful restriction. ( Committee to Defend Reproductive
Rightsv. Cory (1982) 132 Cal.App.3d 852, 856 [183 Cal.Rptr.
475].) Second, once an adjudication has finally determined
the rights of the parties, the court may compel satisfaction
of the judgment from a current unexpended, unencumbered
appropriation which administrative agencies routinely have

used for the purpose in question. ( F]Mandel v. Myers, supra.,
29 Cal.3d at p. 544.) State insists that these facts are not
present here.

County rejoins that a writ of traditional mandate (Code Civ.
Proc., § 1085) is the correct method of compelling State to
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perform a clear and present ministerial legal obligation. (

F:ICounty of Sacramento v. Loeb, supra., 160 Cal.App.3d
at pp. 451-452.) The ministerial obligation here is contained
in California Constitution, article XIII B, section 6 and in

FRevenue and Taxation Code section 2207 and former
section 2231. These provisions require State to reimburse
local agencies for state-mandated costs.

We reject State's general characterization of the judgment
by noting that it only affects an existing appropriation.
It declares (fn. 7, § 1, ante) that only funds already
“appropriated by the Legislature for the State Department of
Industrial Relations for the Prevention of Industrial Injuries
and Deaths of California Workers within the Department's
General Fund” shall be spent for reimbursement of County's
state-mandated costs. (Italics added.) There is absolutely
no language purporting to require the Legislature to enact
appropriations or perform any other act that might violate
separation of powers principles. (10)By simply ordering the
State Controller to draw warrants and directing the State
Treasurer to pay on already appropriated funds (fn. 7,
2, ante), the judgment permissibly compels performance
of a ministerial duty: “[O]lnce funds have already been
appropriated by legislative action, a court transgresses no
constitutional principle when it orders the State Controller or
other similar official to make appropriate expenditures *540
from such funds. [Citations.]” ( Mandel v. Myers, supra., 29
Cal.3d at p. 540.)

As we will discuss in further detail below, the subject funds
(fn. 7, g 1, ante)ante) were saddled with an unconstitutional
restriction (fn. 7, 9§ 7, ante). However, Mandel establishes
that such a restriction does not necessarily infect the
entire appropriation. There, the Legislature had improperly
prohibited the use of budget funds to pay a court-ordered and
administratively approved attorney's fees award. The court
reasoned that as long as appropriated funds were “reasonably
available for the expenditures in question, the separation of
powers doctrine poses no barrier to a judicial order directing
the payment of such funds.” ( /d. at p. 542.) The court went
on to find that money in a general “operating expenses and
equipment” fund was, by both the Budget Act's terms and
prior administrative practice, reasonably available to pay the
attorney's fees award.

Contrary to State's argument, Mandel does not require
that past administrative practice support a judgment for
reimbursement from an otherwise available appropriation.

Although there was evidence of a prior administrative practice
of paying counsel fees from funds in the “operating expenses
and equipment” budget, this fact was not the main predicate
of the court's holding. Rather, the decisive factor was that
the budget item in question functioned as a “catchall”
appropriation in which funds were still reasonably available
to satisfy the State's adjudicated debt. ( /d. at pp. 543-544.)

Another illustration of this principle is found in FJSermno

v. Priest (1982) 131 Cal.App.3d 188 [F:|182 Cal.Rptr. 387].
Plaintiffs in that case secured a judgment against the State of
California for $800,000 in attorney's fees. The judgment was
not paid, and subsequent proceedings were brought against
State to satisfy the judgment. The trial court directed the
State Controller to pay the $800,000 award, plus interest,
from funds appropriated by the Legislature for “operating
expenses and equipment” of the Department of Education,
Superintendent of Public Instruction and State Board of

Education. F:I( Id. at p. 192.) This court affirmed that order
even though there was no evidence that the agencies involved
had ever paid court-ordered attorney's fees from that portion
of the budget. Relying on Mandel, we concluded that funds
were reasonably available from appropriations enacted in the
Budget Act in effect at the time of the court's order, as well as
from similar appropriations in subsequent budget acts.

(11)State also incorrectly asserts that the appropriations
affected by the court's order must specifically refer to the
particular expenditure in question in order to be available.
This notion was summarily dismissed in Mandel v. Myers,
supra., 29 Cal.3d at pp. 543-544. Likewise, in Committee
to Defend *541 Reproductive Rights v. Cory, supra., 132
Cal.App.3d at pp. 857-858, the court decreed that payments
for Medi-Cal abortions could properly be ordered from
monies appropriated for other Medi-Cal services, even though
this use had been specifically prohibited by the Legislature.

Applying these various principles here, we note that the
judgment (fn. 7, 9 2, ante)ante) identified funds in account
numbers 8350-001-001, 8350-001-452, 8350-001-453 and
8350-001-890 as being available for reimbursement. Within
these 1984-1985 account appropriations for the Department
of Industrial Relations were monies for Program 40, the
Prevention of Industrial Injuries and Deaths of California
Workers. The evidence clearly showed that the remaining
balances on hand would cover the cost of reimbursement.
Since it is conceded that the fire fighting protective
clothing and equipment in this case was purchased to
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prevent deaths and injuries to fire fighters, these funds,
although not specifically appropriated for the reimbursement
in question, were generally related to the nature of costs
incurred by County and are therefore reasonably available for
reimbursement.

B. Legislative Disclaimers, Findings and Budget
Control Language Are No Defense to Reimbursement
As a general defense against the order to reimburse, State
insists that the Legislature has itself concluded that the
claimed costs are not reimbursable. This determination took
the combined form of disclaimers, findings and budget
control language. State interprets this self-serving legislation,
as well as the legislative and gubernatorial deletions, as
forever sweeping away State's obligation to reimburse the
state-mandated costs at issue. Consequently, any order that
ignores these restrictions on payment would amount to a
court-ordered appropriation. As we shall conclude, these
efforts are merely transparent attempts to do indirectly that

which cannot lawfully be done directly.

The seminal legislation that gave rise to the 1978 executive
orders was enacted by Statutes 1973, chapter 993, and is
labeled the California Occupational Safety and Health Act
(Cal/OSHA). It is modeled after federal law and is designed
to assure safe working conditions for all California workers.
A legislative disclaimer appearing in section 106 of that
bill reads: “No appropriation is made by this act ... for the
reimbursement of any local agency for any costs that may be
incurred by it in carrying on any program or performing any
service required to be carried on ....” The stated reason for this
decision not to appropriate was that the cost of implementing
the act was “minimal on a statewide basis in relation to the
effect on local tax rates.” (Stats. 1973, ch. 993, § 106, p. 1954.)
*542

Again, in 1974, the Legislature stated: “Notwithstanding

FSection 2231 of the Revenue and Taxation Code, there
shall be no reimbursement pursuant to this section, nor shall
there be an appropriation made by this act, because the
Legislature finds that this act and any executive regulations
or safety orders issued pursuant thereto merely implement
federal law and regulations.” (Stats. 1974, ch. 1284, § 106,
p- 2787.) This statute amended section 106 of Statutes 1973,
chapter 993, and was a post facto change in the stated
legislative rationale for not providing reimbursement.

Presumably because of the large number of reimbursement
claims being filed, the Legislature subsequently used budget
control language to confirm that compliance with the
executive orders should not trigger reimbursement. Some of
this legislation was effective September 30, 1981, as part of
a local agency and school district reimbursement bill. The
control language provided that “[t]he Board of Control shall
not accept, or submit to the Legislature, any more claims

pursuant to ... Sections 3401 to I 3409, inclusive, of Title
8 of the California Administrative Code.” (Stats. 1981, ch.

1090, § 3, p. 4193.) 13

Further control language was inserted in the 1981, 1983 and
1984 Budget Acts. (Stats. 1981, ch. 99, § 28.40, p. 606;
Stats. 1983, ch. 324, § 26.00, p. 1504; Stats. 1984, ch. 258, §
26.00.) This language prohibits encumbering appropriations
to reimburse costs incurred under the executive orders, except
under certain limited circumstances.

(12a)State first challenges the trial court's finding that
expenditures mandated by the executive orders were not the
result of a federally mandated program (fn. 7, q 8, ante),
despite the legislative finding in Statutes 1974, chapter 1284,
section 106. We agree with the court's decision that there was
no federal mandate.

The significance of this no-federal-mandate finding is
revealed by examining past changes in the statutory definition

of state-mandated costs. As thoroughly discussed in FCity
of Sacramento v. State of California (1984) 156 Cal.App.3d

182, 196-197 [F203 Cal.Rptr. 258] disapproved on other
grounds in County of Los Angeles v. State of California,
supra., 43 Cal.3d at p. 58, fn. 10, the concept of federally
mandated costs has provided local agencies with a financial
escape valve ever since passage of the “Property Tax Relief
Act of 1972.” (Stats. 1972, ch. 1406, § 1, p. 2931.) That
act limited local governments' power to levy property taxes,
while requiring that they be reimbursed by the State for
providing compulsory increased levels of service or *543
new programs. However, under Revenue and Taxation Code
section 2271, “costs mandated by the federal government”
were not subject to reimbursement and local governments
were permitted to levy taxes in addition to the maximum
property tax rate to pay such costs.

On November 6, 1979, the limitation on local government's
ability to raise property taxes, and the duty of the State to
reimburse for state-mandated costs, became a part of the
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California Constitution through the initiative process. Article
XIII B, section 6, enacted at that time, directs state subvention
similar in nature to that required by the preexisting provisions

of FRevenue and Taxation Code section 2207 and former
section 2231. As a defense against this duty to reimburse
local agencies, the Legislature began to insert disclaimers in
bills which mandated costs on local agencies. It also amended
Revenue and Taxation Code section 2206 to expand the
definition of nonreimbursable “costs mandated by the federal
government” to include the following: “costs resulting from
enactment of a state law or regulation where failure to enact
such law or regulation to meet specific federal program or
service requirements would result in substantial monetary
penalties or loss of funds to public or private persons in the
state.”

In applying this definition here, State offers nothing more
than the bare legislative finding contained in Statutes 1974,
chapter 1284, section 106. State contends that a federally
mandated cost cannot, by definition, be a state-mandated cost.
Therefore, if the cost is federally mandated, local agency
reimbursement is not required. (13)(See fn. 14.) Although
State's argument is correct in the abstract, neither the facts nor
federal law supports the underlying assumption that there is

a federal mandate. 14

(12b)Both the Board and the court had in evidence a letter
from a responsible official of the federal Occupational Safety
and Health Administration (OSHA). The letter emphasizes
the independence of state and federal OSHA standards:
“OSHA does not have jurisdiction over the fire departments
of any political subdivision of a state whether the state
has elected to have its own state plan under the OSHA
. [M] More specifically, in 1978, the State
of California promulgated standards applicable to fire

act or not ...

departments in California. Therefore, California standards,
rather than *544 federal OSHA standards, are applicable to
fire departments in that state ....” This theme is also reflected
in a section of OSHA which expressly disclaims jurisdiction

over local agencies such as County. (F]29 U.S.C. § 652(5).)
Accordingly, as a matter of law, there are no federal standards
for local government structural fire fighting clothing and
equipment.

In short, while the Legislature's enactment of Cal/OSHA
to comply with federal OSHA standards is commendable,
it certainly was not compelled. Consequently, County's

obedience to the 1978 executive orders is not federally
mandated.

(14a)The trial court also properly invalidated the budget
control language in Statutes 1981, chapter 1090, section 3 (fn.

7,97, ante) because it violated the single subject rule. 15 This
legislative restriction purported to make the reimbursement

provisions of FRevenue and Taxation Code section 2207
and former section 2231 unavailable to County.

(15)The single subject rule essentially requires that a statute
have only one subject matter and that the subject be clearly
expressed in the statute's title. The rule's primary purpose
is to prevent “log-rolling” in the enactment of laws. This
disfavored practice occurs where a provision unrelated to
a bill's main subject matter and title is included in it
with the hope that the provision will remain unnoticed
and unchallenged. By invalidating these unrelated clauses,
the single subject rule prevents the passage of laws which
otherwise might not have passed had the legislative mind

been directed to them. ( FjPlanned Parenthood Affiliates v.

Swoap (1985) 173 Cal.App.3d 1187, 1196 [F]219 Cal.Rptr.
664].) However, in order to minimize judicial interference
in the Legislature's activities, the single subject rule is to be
construed liberally. A provision violates the rule only if it
does not promote the main purpose of the act or does not
have a necessary and natural connection with that purpose. (

F]Metr()politan Water Dist. v. Marquardt (1963) 59 Cal.2d
159, 172-173 [F:|28 Cal.Rptr. 724, 379 P.2d 28].)

(14b)The stated purpose of chapter 1090 is to increase funds
available for reimbursing certain claims. It describes itself
as an “act making an appropriation to pay claims of local
agencies and school districts for additional reimbursement for
specified state-mandated local costs, awarded by the State
Board of Control, and declaring the urgency thereof, to take
effect immediately.” (Stats. 1981, ch. 1090, p. 4191.) There is
nothing in this introduction *545 alerting the reader to the
fact that the bill prohibits the Board from entertaining claims
pursuant to the Cal/OSHA executive orders. The control
language does not modify or repeal these orders, nor does
it abrogate the necessity for County's continuing compliance
therewith. It simply places County's claims reimbursement
process in limbo.

This special appropriations bill is similar in kind to
appropriations in an annual budget act. Observations that have
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been made in connection with the enactment of a budget bill
are appropriate here. “[T]he annual budget bill is particularly
susceptible to abuse of [the single subject] rule. 'History
tells us that the general appropriation bill presents a special
temptation for the attachment of riders. It is a necessary and
often popular bill which is certain of passage. If a rider can
be attached to it, the rider can be adopted on the merits
of the general appropriation bill without having to depend

on its own merits for adoption.' [Citation.]” ( FJPlanned
Parenthood Affiliates v. Swoap, supra., 173 Cal.App.3d at p.
1198.) Therefore, the annual budget bill must only concern
the subject of appropriations to support the annual budget and
may not constitutionally be used to substantively amend or

change existing statutory law. ( F]Association for Retarded
Citizens v. Department of Developmental Services (1985)

38 Cal.3d 384, 394 [F:|211 Cal.Rptr. 758, 696 P.2d 150].)
We see no reason to apply a less stringent standard to a
special appropriations bill. Because the language in chapter
1090 prohibiting the Board from processing claims does not
reasonably relate to the bill's stated purpose, it is invalid.

(16)The budget control language in chapter 1090 is also
invalid as a retroactive disclaimer of County's right to
reimbursement for debts incurred in prior years. This

legislative technique was condemned in F:ICounty of
Sacramento v. Loeb, supra., 160 Cal.App.3d at p. 446. There,
the Legislature had enacted a Government Code section
which prohibited using appropriations for any purpose which
had been denied by any formal action of the Legislature.
The State attempted to use this code section to uphold a
special appropriations bill which had deleted County's Board-
approved claims for costs which were incurred prior to
the enactment of the code section. The court held that the
code section did not apply retroactively to defeat County's
claims: “A retroactive statute is one which relates back to
a previous transaction and gives that transaction a legal
effect different from that which it had under the law when
it occurred ... 'Absent some clear policy requiring the
contrary, statutes modifying liability in civil cases are not

to be construed retroactively.” ( F:l[d. at p. 459, quoting
FjRobinson v. Pediatric Affiliates Medical Group, Inc.

(1979) 98 Cal.App.3d 907, 912 [F:|159 Cal.Rptr. 791].)
Similarly, the control language in chapter 1090 does not
apply retroactively to County's prior, Board-approved claims.
*546

(17)Finally, the control language in section 28.40 of the 1981

Budget Act and section 26.00 16 ofthe 1983 and 1984 Budget
Acts does not work to defeat County's claims. (Stats. 1981,
ch. 99, § 28.40, p. 606; Stats. 1983, ch. 324, § 26.00, p. 1504;
Stats. 1984, ch. 258, § 26.00.) This section is comprised of
both substantive and procedural provisions. We are concerned
primarily with those portions that purport to exonerate State
from its constitutionally and statutorily imposed obligation to
reimburse County's state-mandated costs.

The writ of mandate directed compliance with the procedural
provisions of these sections and is not a point of dispute
on appeal. Subsection (a) affords the Legislature one
last opportunity to appropriate funds which are to be
encumbered for the purpose of paying state-mandated costs,
an invitation repeatedly rejected. Subsection (b) directs that
the Department of Finance notify the chairpersons of the
appropriate committees in each house and chairperson of
the Joint Legislative Budget Committee of the need to
encumber funds. Presumably, the objective of this procedure
is to give the Legislature another opportunity to amend or
repeal substantive legislation requiring local agencies to incur
state-mandated costs. Again, the Legislature declined to act.
Legislative action pursuant to subsection (b) could arguably
ameliorate the plight of local agencies prospectively, but
would be of no practical assistance to a local agency creditor
seeking reimbursement for costs already incurred.

The first portion of each section, however, imposes a
budgetary restriction on encumbering appropriated funds to
reimburse for state-mandated costs arising out of compliance
with the executive orders, absent a specific appropriation
pursuant to subparagraph (b). For the reasons stated above,
this substantive language is invalid under the single subject
rule. It attempts to amend existing statutory law and is
unrelated to the Budget Acts' main purpose of appropriating

funds to support the annual budget. ( F]Association for
Retarded Citizens v. Department of Developmental Services,
supra., 38 Cal.3d at p. 394.) Now unfettered by invalid
restrictions, the appropriations involved in this case are
reasonably available for reimbursement. *547

C. The Legislature's Plenary Power to Regulate Worker
Safety Does Not Affect the Right to Reimbursement

(18)State contends that Fjarticle X1V, section 4 of the
California Constitution vests the Legislature with unlimited
plenary power to create and enforce a complete workers'
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compensation system. It postulates that the Legislature may
determine that the interest in worker safety and health is
furthered by requiring local agencies to bear the costs of
safety devices. This non sequitur is advanced without citation
of authority.

F:IArticle XIV, section 4 concerns the power to enact
workers' compensation statutes and regulations. It does not
focus on the issue of reimbursement for state-mandated costs,

which is covered by FRevenue and Taxation Code section
2207 and former section 2231, and article XIII B, section 6.
Since these latter provisions do not effect a pro tanto repeal of
the Legislature's plenary power over workers' compensation

law (see F]County of Los Angeles v. State of California,

supra.,43 Cal.3d 46), they do not conflict with Fjarticle X1V,
section 4.

Moreover, even though the reimbursement issue has come
before the Legislature repeatedly since 1972, no law has been
enacted to exempt compliance with workers' compensation

executive orders from the mandatory reimbursement

provisions of FRevenue and Taxation Code section 2207
and former section 2231. Likewise, article XIII B, section 6
does not provide an exception to the obligation to reimburse
local agencies for compliance with these safety orders.

D. Pre-1980 Claims Are Reimbursable Under
Article XIII B, Section 6, Effective July 1, 1980
(19)State further argues that to the extent County's claims
for fiscal years 1978-1979 and 1979-1980 are predicated on
the subvention provisions of article XIII B, section 6, they
fall within a “window period” of nonreimbursement. This
assertion emanates from section 6, subdivision (c), which
states that the Legislature “[m]ay, but need not,” provide
reimbursement for mandates enacted before January 1, 1975.
State reasons that because the constitutional amendment did
not become effective until July 1, 1980, claims for costs
incurred between January 1, 1975 and June 30, 1980, need

not be reimbursed.

This notion was rejected in FCity of Sacramento v. State of

California, supra., 156 Cal.App.3d at p. 182 on behalf of local
agencies seeking reimbursement of unemployment insurance
costs mandated by a 1978 statute. Basing its decision on
well-settled principles of constitutional interpretation *548
and upon a prior published opinion of the Attorney General,

the court interpreted section 6, subdivision (c) as follows:
“[T)he Legislature may reimburse mandates enacted prior to
January 1, 1975, and must reimburse mandates passed after
that date, but does not have to begin such reimbursement until

the effective date of article XIII B (July 1, 1980).” ( Fld.
at p. 191, italics in original.) In other words, the amendment
operates on “window period” mandates even though the
reimbursement process may not actually commence until
later.

We agree with this reasoning and find costs incurred
by County under the 1978 executive orders subject to
reimbursement under the Constitution.

E. Claims Under FRevenue and Taxation Code Section
2207 and Former Section 2231 Are Not Time-barred
(20)State collaterally asserts that to the extent County bases

its claims on FRevenue and Taxation Code section 2207
and former section 2231, they are barred by Code of Civil
Procedure sections 335 and 338, subdivision 1. This omnibus
challenge to the order directing payment has no merit.

Code of Civil Procedure section 335 is a general introductory
section to the statute of limitations for all matters except
recovery of real property. Code of Civil Procedure section
338, subdivision | requires “[a]n action upon a liability
created by statute” to be commenced within three years.

A claimant does not exhaust its administrative remedies and
cannot come under the court's jurisdiction until the legislative

process is complete. ( FCounty of Contra Costa v. State of

California (1986) 177 Cal.App.3d 62, 77 [F222 Cal.Rptr.
750].) Here, County pursued its remedy before the Board
and prevailed. Thereafter, as required by law, appropriate
legislation was introduced. Both the Board hearings and the
subsequent efforts to secure legislative appropriations were
part of the legislative process. (Former Rev. & Tax. Code, §
2255, subd. (a).) It was not until the legislation was enacted
sans appropriations on September 30, 1981 (S.B. 1261) and
February 12, 1982 (A.B. 171) that it became unmistakably
clear that this process had ended and State had breached its
duty to reimburse. At these respective moments of breach,
County's right of action in traditional mandamus accrued.
County's petition was filed on September 21, 1984, within the

three-year statutory period. 17 ( F:ILerner v. Los Angeles City
Board of Education, supra., 59 Cal.2d at p. 398.) *549
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F. Government Code Section 17612's Remedy for
Unfunded Mandates Does Not Supplant the Court's Order
State continues its general attack on the order directing
payment by arguing that the Legislature has “defined” the
remedy available to a local agency if a mandate is unfunded.
That remedy is found in Government Code section 17612,
subdivision (b) and reads: “If the Legislature deletes from
a local government claims bill funding for a mandate, the
local agency ... may file in the Superior Court of the County
of Sacramento an action in declaratory relief to declare the
mandate unenforceable and enjoin its enforcement.” (Italics
added.) (See also former Rev. & Tax. Code, § 2255, subd. (¢),
eff. Oct. 1, 1982.)

State hints that this procedure is the only remedy available to
a local agency if funding is not provided. At oral argument,
State admitted that this declaration of enforceability and
injunction against enforcement would be prospective only.
This remedy would provide no relief to local agencies which
have complied with the executive orders.

17612,
subdivision (b) is inapplicable here because it did not become

We conclude that Government Code section
operative until January 1, 1985. It was not in place when the
Board rendered its decision on November 20, 1979; when
funding was deleted from S.B. 1261 (Sept. 30, 1981) and A.B.
171 (Feb. 12, 1982); or when this litigation commenced on
September 21, 1984. (21)A party is not required to exhaust
a remedy that was not in existence at the time the action

was filed. ( F]Ross v. Superior Court (1977) 19 Cal.3d 899,

912, fn. 9 [F:|141 Cal.Rptr. 133, 569 P.2d 727].) To abide
by this post facto legislation now would condone legislative
interference in a specific controversy already assigned to the

judicial branch for resolution. ( FjSerrano v. Priest, supra.,
131 Cal.App.3d at p. 201.)

Also, this remedy is purely a discretionary course of action.
By using the permissive word “may,” the Legislature did not

intend to override article XIII B, section 6 and FRevenue
and Taxation Code section 2207 and former section 2231.
These constitutional and statutory imprimaturs each impose
upon the State an obligation to reimburse for state-mandated
costs. Once that determination is finally made, the State is
under a clear and present ministerial duty to reimburse. In the
absence of compliance, traditional mandamus lies. (Code Civ.

Proc., § 1085.) '8 *550

G. The Court's Order Properly Allows County the Right of
Offset

(22a)As the first in a series of objections to portions of the
judgment which assist in the reimbursement process, State
argues that the court has improperly authorized County to
satisfy its claims by offsetting fines and forfeitures due to
State. (Fn. 7, § 5, ante.ante.) The fines and forfeitures are

those found in Penal Code sections 1463.02, F1463.03,
F1463.5a and 1464, FGovemment Code sections 13967,
F26822.3 and 72056; Fish and Game Code section 13100;
Health and Safety Code section 11502; and FVehicle Code
sections 1660.7, 42004 and 841103 5, 19

Broadly speaking, these statutes require County to
periodically transfer all or part of the fines and forfeitures
collected by it for specified law violations to the State
Treasury. They are to be held there “to the credit” of various
state agencies, or for payment into specific funds. State
contends that since these statutes require mandatory, regular
transfers and do not expressly permit diversion for other
purposes, the court had no power to allow County to offset.

State cites no authority for this contention.

(23)The right to offset is a long-established principle of
equity. Either party to a transaction involving mutual debits
and credits can strike a balance, holding himself owing or

entitled only to the net difference. ( F:IKruger v. Wells

Fargo Bank (1974) 11 Cal.3d 352, 362 [F:|113 Cal.Rptr. 449,
521 P.2d 441, 65 A.L.R.3d 1266].) Although this doctrine
exists independent of statute, its governing principle has been
partially codified (Code Civ. Proc., § 431.70) (limited to
cross-demands for money).

The doctrine has been applied in favor of a local agency

against the State. In F:ICounty of Sacramento v. Lackner
(1979) 97 Cal.App.3d 576[159 Cal.Rptr.1], for example, the
court of appeal upheld a trial court's decision to grant a writ
of mandate that ordered funds awarded the County under a
favorable judgment to be offset against its current liabilities
to the State under the Medi-Cal program. The court stated
that such an order does not interfere with the “Legislature's
control over the 'submission, approval and enforcement of
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budgets....”" (
12, subd. (e).)

Id. at p. 592, quoting Cal. Const., art. IV, §

(22b)The order herein likewise does not impinge upon the
Legislature's exclusive power to appropriate funds or control
budget matters. The identified *551 fines and forfeitures are
collected by the County for statutory law violations. Some
of these funds remain with the County, while others are
transferred to the State. State's portions are uncertain as to
amount and date of transfer. State does not come into actual
possession of these funds until they are transferred. State's
holding of these funds “to the credit” of a particular agency, or
for payment to a specific fund, does not commence until their
receipt. Until that time, they are unencumbered, unrestricted
and subject to offset.

H. State's Use of its Statutory Offset Authority Was Properly
Enjoined

(24)State further contends that the trial court exceeded its
jurisdiction by enjoining the exercise of State's statutory offset
authority until County is fully reimbursed. (Fn. 7, § 11,

ante.) 20 This order complemented that portion of the order
discussed, infra., which allowed County to temporarily offset
fines and forfeitures as an aid in the reimbursement process.

State correctly observes that it has not unlawfully used its
offset authority during the course of this dispute. However,
State has not needed to do so because it has adopted other
means of avoiding payment on County's claims. In view of
State's manifest reluctance to reimburse, and its otherwise
unencumbered statutory right of offset, the trial court was
well within its authority to prevent this method of frustrating
County's collection efforts from occurring. (See County of
Los Angeles v. State of California (1984) 153 Cal.App.3d 568
[200 Cal.Rptr. 394].)

I. The Injunction Against Reversion or Dissipation of
Undisbursed Appropriations Is Proper

(25)State continues that the order (fn. 7, 9 4, ante)ante)
enjoining it from directly or indirectly reverting the
reimbursement award sum from the general fund line item
accounts, and from otherwise dissipating that sum in a manner
that would make it unavailable to satisfy this court's judgment,

violates Government Code section 16304.1.%! This section
reverts undisbursed *552 balances in any appropriation
to the fund from which the appropriation was made. No

authority is cited for State's proposition. To the contrary,
County of Sacramento v. Loeb, supra., 160 Cal.App.3d at
pp. 456-457 expressly confirms this type of ancillary remedy
as a legitimate exercise of the court's authority to assist in
collecting on an adjudicated debt, the payment of which has
been delayed all too long.

That portion of the order restraining reversion is particularly
innocuous because it only affects undisbursed balances in an
appropriation. At the time of reversion, it is crystal clear that
these remaining funds are unneeded for the primary purpose
for which appropriated; otherwise, they would not exist.
Moreover, that portion of the order restraining dissipation of
the reimbursement award sum in a manner that would make it
unavailable to satisfy a court's judgment is similarly a proper
exercise of the court's authority. By not reimbursing County
for the state-mandated costs, State would be contravening
its constitutional and statutory obligations to subvent. To the
extent it is not reimbursed, County would be compelled,
contrary to law, to bear the cost of complying with a state-
imposed obligation.

J. The Auditor Controller and the Specified Funds Are Not
Indispensable Parties

(26, 27)State next contends that the Auditor Controller of
Los Angeles County and the “specified” fines and forfeitures
County was allowed to offset are indispensable parties.
Failure to join them in the action or to serve them with process
purportedly renders the trial court's order void as in excess

of its jurisdiction. 22 State cites only the general statutory
definition of an indispensable party (Code Civ. Proc., § 389)
to support this assertion.

The Auditor Controller is an officer of the County and is
subject to the *S553 direction and control of the County board
of supervisors. (Gov. Code, § 24000, subds. (d), (e), 26880;
L.A. County Code, § 2.10.010.) He is indirectly represented
in these proceedings because his principal, the County, is the
party litigant. Additionally, he claims no personal interest in
the fines and forfeitures and his pro forma absence in no way
impedes complete relief.

The funds created by the collected fines and forfeitures also
are not indispensable parties. This is not an in rem proceeding,
and the ownership of a particular stake is not in dispute.
Rather, this is an action to compel a ministerial obligation
imposed by law. Complete relief may be afforded without
including the specified funds as a party.
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K. County is Entitled to Interest

(28)State insists that an award of interest to County unfairly
penalizes State for not paying claims which it was prohibited
by law from paying under Statutes 1981, chapter 1090,
section 3. This argument is unavailing.

Civil Code section 3287, subdivision (a) allows interest to
any person “entitled to recover damages certain, or capable of
being made certain by calculation....” Interest begins on the
day that the right to recover vests in the claimant. By its own
terms, this section applies to any judgment debtor, “including
the state...or any political subdivision of the state.”

The judgment orders interest at the legal rate from September
30, 1981, for reimbursement funds originally contained in
S.B. 1261, and from February 12, 1982, for the funds
originally contained in A.B. 171. These are the respective
dates that the bills were enacted without appropriations. As
we concluded earlier, County's cause of action did not arise
and its right to recover did not vest until this legislative
process was complete. County offers no authority to suggest
that any other vesting date is appropriate.

Furthermore, State cannot avoid its obligation to pay interest
by relying on the invalid budget control language in Statutes
1981, chapter 1090, section 3. “An invalid statute voluntarily
enacted and promulgated by the state is not a defense to its

obligation to pay interest under I — Civil Code section 3287,

subdivision (a).” ( "= Olson v. Cory (1983) 35 Cal.3d 390,

404 [I=197 Cal.Rptr. 843, 673 P.2d 720].)

Appeal in Case No. 2 Civil B011941

(Rincon et al. Case)
The procedural history and legal issues raised in the Rincon
et al. appeal are essentially similar to those discussed in the
County of Los Angeles matter. *554

County, although not a party to this underlying trial court
proceeding, filed a test claim with the Board. All parties
agree that County represented the interests of the named
respondents here.

The Board action resulted in a finding of state-mandated
costs. It further found that Rincon et al. were entitled

to reimbursement in the amount of $39,432. After the
Legislature and the Governor, respectively, deleted the
funding from the two appropriations bills, S.B. 1261 and A.B.
171, Rincon et al. filed a petition for writ of mandate and
declaratory relief. This action was consolidated for hearing
in the trial court with the action in B011942 (County of Los
Angeles matter). The within judgment was also signed, filed
and entered on February 6, 1985. The reimbursement order
was directed against the 1984-1985 budget appropriations.
State appeals from that judgment.

The court here included a judicial determination that the
Board, or its successors, hear and approve the claims of
certain other respondents for costs incurred in connection
with the state-mandated program. (Fn. 7, 9 9, ante.) This
special directive was necessary because the claims of
these respondents (petitioners below) have not yet been

determined. 2> Since we have ruled that State is barred
by the doctrines of waiver and administrative collateral
estoppel from raising the state mandate issue, the validity
of these claims becomes a question of law susceptible to
but one conclusion, and mandamus properly lies. ( County
of Sacramento v. Loeb, supra., 160 Cal.App.3d at p. 453.)
This portion of the order also underscores, for the Board's
edification, the determination that the statutory restriction on

the Board authority to proceed is invalid. 24

Once again, our determinations and conclusions in the County
of Los Angeles matter are equally applicable here.

Appeal in Case No. 2 Civil B006078

(Carmel Valley et al.)
Again, the procedural history and legal issues raised in this
appeal are essentially similar to those discussed in the County
of Los Angeles matter.

County filed a test claim with the Board. All parties agree that
the County represented the interests of the named respondents
here. *555

On December 17, 1980, the Board found that a state mandate
existed and that specific amounts of reimbursement were
due several respondents totalling $159,663.80. Following
the refusal of the Legislature to appropriate funds for
reimbursement, Carmel Valley et al. filed a petition for writ of
mandate and declaratory relief on January 3, 1983. Judgment
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was entered on May 23, 1984. The reimbursement order was
directed against 1983-1984 budget appropriations.

The judgment differs from the other two because it does
not decree a specific reimbursement amount. The trial court
determined that even though the Board had approved the
claims, the State was not precluded from contesting that
determination. The court's reasons were that the State, in
its answer, had denied that the money claimed was actually
spent, and that Board approval had not been implemented
by subsequent legislation. The court concluded that the
reimbursement process, of which the Board action was an
intrinsic part, was “aborted.”

We disagree with this portion of the court's analysis. The
moment S.B. 1261 and A.B. 171 were enacted into law
without appropriations, Carmel Valley et al. had exhausted
their administrative remedies and were entitled to seek a
writ of mandate. At the time of trial, State was barred by
the doctrines of waiver and administrative collateral estoppel
from contesting the state mandate issue or the amount of
reimbursement. The trial court therefore should have rendered
a judgment for the amount of reimbursement. Having failed
to do so, this fact-finding responsibility falls upon this court.
Although we ordinarily are not equipped to handle this
function, the writ of mandate in this case identifies the amount
of the approved claims as $159,663.80. We accordingly will
amend the judgment to reflect that amount.

The trial court also predicated its judgment for Carmel Valley

et al. solely on the basis of FRevenue and Taxation Code
section 2207 and former section 2231. In doing so, the

court did not have the benefit of the decision in FCity of

Sacramento v. State of California, supra., 156 Cal.App.3d

at p. 182.%% That case held that mandates passed after
January 1, 1975, must be reimbursed pursuant to article
XIII B, section 6 of the California Constitution, but that
reimbursement need not commence until July 1, 1980. In light
of'this rule, we conclude that the trial court's decision ordering
reimbursement is also supported by article XIII B, section 6.
*556

State raises another point specific to this particular appeal. In
its answer to the writ petition, State admitted that the local
agency expenditures were state mandated. Consequently, the
issue was not contested at the trial court level. However,
State vigorously contends here that it is not bound by its trial

court admissions because the state mandate issue is purely a
question of law.

(29)State is correct in contending that an appellate court is
not limited by the interpretation of statutes given by the trial

court. ( F]City of Merced v. State of California, supra., 153
Cal.App.3d at p. 781.) However, State's victory on this point
is Pyrrhic. Regardless of how the issue is characterized, State
is precluded from contesting the Board findings on appeal
because of the independent application of the doctrines of
waiver and administrative collateral estoppel. These doctrines
would also have applied at the trial court level if State's
answer had raised the issue of state mandate in the first
instance.

We also reject State's argument, advanced for the first time on
appeal, that the executive orders of 1978 initially implement
legislation enacted prior to January 1, 1975, and that state
reimbursement is therefore discretionary. (Cal. Const., art.
XIII B, § 6, subd. (c).) Again, State is barred by the doctrines
of waiver and administrative collateral estoppel from arguing
that costs incurred under the executive orders are not subject
to reimbursement.

State continues that the Carmel Valley judgment against the
Department of Industrial Relations is erroneous. Since the
department was never made a party in the suit, nor served
with process, the resulting judgment reflects a denial of due
process and is in excess of the court's jurisdiction. (See Code
Civ. Proc., § 389; fn. 22, ante.)

This assertion is but a variant of the same argument advanced
in the County of Los Angeles case, supra., which we rejected
as meritless. The department is part of the State of California.
(Lab. Code, § 50.) State extensively argued the department's
position and even offered into evidence a declaration from the
chief of fiscal accounting of the department. As stated earlier,
agents of the same government are in privity with each other.

( FPeople v. Sims, supra., 32 Cal.3d at p. 487.)

F]R()ss v. Superior Court, supra., 19 Cal.3d at p. 899
demonstrates how, through the notion of privity, a government
agent can be held in contempt for knowingly violating
a court order issued against another agent of the same
government. There, a court in an earlier proceeding had
decided that defendant Department of Health and Welfare
must pay unlawfully withheld welfare benefits to qualified
recipients. The County Board of Supervisors, *557 who
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were not parties to this action, knew about the court's order
but refused to comply. The Supreme Court affirmed a trial
court decision holding the Board in contempt for violating the
order directing payment. The court reasoned that, as an agent
of the Department of Health and Welfare, the Board did not
collectively or individually need to be named as a party in
order to be bound by a court order of which they had actual
knowledge.

The determinations and conclusions in the County of Los
Angeles case are likewise applicable here.

Modification of Judgments in All Three Appeals
The trial court judgments ordering reimbursement from
specific account appropriations were entered many months
ago. We will affirm these judgments and thereby validate the
trial courts' determination that funds already appropriated for
the State Department of Industrial Relations were reasonably
available for payment at the time of the courts' orders.

Account Numbers

8350-001-001 $94,673,000
8350-001-452 2,295,000
8350-001-453 2,859,000
8350-001-890 16,753,000

(30)An appellate court is empowered to add a directive
that the trial court order be modified to include charging
orders against funds appropriated by subsequent budget acts.
( Serrano v. Priest, supra., 131 Cal.App.3d at pp. 198, 201.)
We do so here with respect to all three judgments. *558

Disposition
2d Civ. B011942 (County of Los Angeles Case)

The judgment is modified as follows:

(1) The following sentence is added to paragraph 2: “If
the hereinabove described funds are not available for
reimbursement, the warrants shall be drawn against funds
in the same account numbers enacted in the 1985-86 and
1986-87 Budget Acts.”

(2) The words “Fish and Game Code Section 13100 are
deleted from paragraph 5.

1985-1986 Budget Act

Due to the passage of time, we requested State at oral
argument to confirm whether the appropriations designated in
the respective judgments are still available for encumbrance.
State's counsel responded by rearguing that the weight of the
evidence did not support the trial courts' findings that specific
funds were reasonably available for reimbursement. Counsel
further hinted that the funds may not actually be available.

We hope that counsel for the State is mistaken. But in order
to emphasize our strong and unequivocal determination that
the local agency petitioners be promptly reimbursed, we
will take judicial notice of the enactment of the 1985-1986
Budget Act (Stats. 1985, ch. 111) and the 1986-1987 Budget

Act (Stats. 1986, ch. 186). (
131 Cal.App.3d at p. 197.) Both acts appropriate money
for the State Department of Industrial Relations and fund

Serrano v. Priest, supra.,

the identical account numbers referred to in the trial courts'
judgments. They are:

1986-1987 Budget Act
$106,153,000
2,514,000

2,935,000

17,864,000

(3) The peremptory writ of mandate is modified to command
the Controller to draw warrants, if necessary, against the same
account numbers identified in the judgment as appropriated
by the 1985-1986 and 1986-1987 Budget Acts.

As modified, the judgment is affirmed. Respondents to
recover costs on appeal.

2d Civ. B011941 (Rincon et al. Case)
The judgment is modified as follows:

(1) The following sentence is added to paragraph 2: “If
the hereinabove described funds are not available for
reimbursement, the warrants shall be drawn against funds
in the same account numbers enacted in the 1985-86 and
1986-87 Budget Acts.”

(2) The peremptory writ of mandate is modified to command
the Controller to draw warrants, if necessary, against the same
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account numbers identified in the judgment as appropriated
by the 1985-1986 and 1986-1987 Budget Acts.

As modified, the judgment is affirmed. Respondents to
recover costs on appeal.

2d Civ. B006078 (Carmel Valley et al. Case)
The judgment is modified as follows: *559

(1) The following sentences are added to paragraph 2: “The
reimbursement amounts total $159,663.80. If the hereinabove
described funds are not available for reimbursement, the
warrants shall be drawn against funds in the same account
numbers enacted in the 1985-86 and 1986-87 Budget Acts.”

(2) The peremptory writ of mandate is modified to command
the Controller to draw warrants, if necessary, against the same
account numbers identified in the judgment as appropriated
by the 1985-1986 and 1986-1987 Budget Acts.

As modified, the judgment is affirmed. Respondents to
recover costs on appeal.

Ashby, Acting P. J., and Hastings, J., concurred.

A petition for a rehearing was denied March 17, 1987, and
appellant's petition for review by the Supreme Court was
denied May 14, 1987. Eagleson, J., did not participate therein.
*560

Footnotes

1 2d Civ. B006078: The petitioners below and respondents on appeal are Carmel Valley Fire Protection
District, City of Anaheim, Aptos Fire Protection District, Citrus Heights Fire Protection District, Fair Haven Fire
Protection District, City of Glendale, City of San Luis Obispo, County of Santa Barbara and Ventura County

Fire Protection District.

The respondents below and appellants here are State of California, Kenneth Cory and Jesse Marvin Unruh.

2d Civ. B011941: The petitioners below and respondents on appeal are Rincon Del Diablo Municipal
Water District, Twenty-Nine Palms Water District, Alpine Fire Protection District, Bonita-Sunnyside Fire
Protection District, Encinitas Fire Protection District, Fallbrook Fire Protection District, City of San Luis Obispo,
Montgomery Fire Protection District, San Marcos Fire Protection District, Spring Valley Fire Protection District,

Vista Fire Protection District and City of Coronado.

Respondents below and appellants here are State of California, State Department of Finance, State
Department of Industrial Relations, State Board of Control, Kenneth Cory, State Controller, Jesse Marvin
Unruh, State Treasurer, and Mark H. Bloodgood, Auditor-Controller, County of Los Angeles.

2d Civ. B011942: The County of Los Angeles is the petitioner below and respondent on appeal. Respondents
below and appellants here are State of California, State Department of Finance, State Department of
Industrial Relations, Kenneth Cory, and Jesse Marvin Unruh.

All respondents on appeal are conceded to be “local agencies,” as defined in Revenue and Taxation Code

section 2211.

The pertinent parts of FRevenue and Taxation Code section 2207 provide: “ '‘Costs mandated by the state'

means any incureased costs which a local agency is required to incur as a result of the following” [1] (a) Any
law enacted after January 1, 1973, which mandates a new program or a n incureased level of service of an
existing program: [1]] (b) Any executive order issued after January 1, 1973, which mandates a new program;
[1] (c) Any executive order isued after January 1, 1973, which (i) implements or interprets a state statute
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and (ii), by such implementation or interpretation, increases program levels above the levels required prior
to January 1, 1973 ..."

3 The pertinent parts of former Revenue and Taxation Code section 2231, subdivision (a) provide: "The state

shall reimburse each local agency for all ‘costs mandated by the state’, as defined in FSection 2207." This
section was repealed (Stats. 1986, ch. 879, § 23), and replaced by Government Code section 17561. We
will refer to the earlier code section.

4 The pertinent parts of section 6, article Xlll B of the California Constitution, enacted by initiative measure,
provide: "Whenever the Legislature or any state agency mandates a new program or higher level of service
on any local government, the state shall provide a subvention of funds to reimburse such local government
for the costs of such program or increased level of service, except that the Legislature may, but need not,
provide such subvention of funds for the following mandates: [1] ... [11] (c) Legislative mandates enacted
prior to January 1, 1975, or executive orders or regulations initially implementing legislation enacted prior to
January 1, 1975.“ This constitutional amendment became effective July 1, 1980.

5 County filed its test claim pursuant to former Revenue and Taxation Code section 2218, which was repealed
by Statutes 1986, chapter 879, section 19.

Additionally, the Board is no longer in existence. The Commission on State Mandates has succeeded to
these functions. (Gov. Code, 88§ 17525, 17630.)

6 The final legislation did include appropriations for other local agencies on other types of approved claims.

7 "1. The Court adjudges and declares that funds appropriated by the Legislature for the State Department
of Industrial Relations for the Prevention of Industrial Injuries and Deaths of California Workers within the
Department's General Fund may properly be and should be spent for the reimbursement of state-mandated
costs incurred by Petitioner as established in this action.

“2. A peremptory writ of mandamus shall issue under the seal of this Court, commanding Respondent
State of California, through its Department of Finance, to give notification in writing as specified in Section
26.00 of the Budget Act of 1984 (Chapter 258, Statutes of 1984) of the necessity to encumber funds in
conformity [with ]this order and, unless the Legislature approves a bill that would enact a general law, within
30 days of said notification that would obviate the necessity of such payment, Respondent Kenn[e]th Cory,
the State Controller of the State of California, or his successors in office, if any, shall draw warrants on funds
appropriated for the State Department of Industrial Relations for the 1984-85 Budget Year in account numbers
8350-001-001, 8350-001-452, 8350-001-453, and 8350-001-890 as implemented in Chapter 258 Statutes of
1984, sufficient to satisfy the claims of Petitioner, plus interest, as set forth in the motion and accompanying
writ of mandamus. Said writ shall also issue against Jessie [sic] Marvin Unruh, the State Treasurer of the
State of California, and his successors in office, if any, commanding him to make payment on the warrants
drawn by Respondent Kenneth Cory.

“3. Pending the final disposition of this proceeding, or the payment of the applicable reimbursement claims
and interest as set forth herein, Respondents, and each of of [sic] them, their successors in office, agents,
servants and employees and all persons acting in concert [or] participation with them, are hereby enjoined
and restrained from directly or indirectly expending from the 1984-85 General Fund Budget of the State
Department of Industrial Relations as is more particularly described in paragraph number 2 hereinabove,
any sums greater than that which would leave in said budget at the conclusion of the 1984-85 fiscal year an
amount less than the reimbursement amounts on the aggregate amount of $307,685 in this case, together
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with interest at the legal rate through payment of said reimbursement amounts. Said amounts are hereinafter
referred to collectively as the 'reimbursement award sum'.

“4. Pending the final disposition of this proceeding or the payment of the reimbursement award sum at issue
herein, Respondents, and each of them, their successors in office, agents, servants and employees, and
all persons acting in concert or participation with them, are hereby enjoined and restrained from directly
or indirectly reverting the reimbursement award sum from the General Fund line-item accounts of the
Department of Industrial Relations to the General Funds of the State of California and from otherwise
dissipating the reimbursement award sum in a manner that would make it unavailable to satisfy this Court's
judgment.

“5. In addition to the foregoing relief, Petitioner is entitled to offset amounts sufficient to satisfy the claims of
Petitioner, plus interest, against funds held by Petitioner as fines and forfeitures which are collected by the
local Courts, transferred to the Petitioner and remitted to Respondents on a monthly basis. Those fines and

forfeitures are levied, and their distribution provided, as set forth in Penal Code Sections 1463.02, Fl463.03,
14[6] 3.5[a], and 1464; FGovernment Code Sections 13967, F26822.3 and 72056, Fish and Game Code
Section 13100; Health and Safety Code Section 11502 and FVehicIe Code Sections 1660.7, 42004, and
F41103.5.

“6. The Court adjudges and declares that the State has a continuing obligation to reimburse Petitioner for

costs incurred in fiscal years subsequent to its claim for expenditures in the 1978-79 and 1979-80 fiscal years
as set forth in the petition and the accompanying motion for the issuance of a writ of mandate.

“7. The Court adjudges and declares that deletion of funding and prohibition against accepting claims for
expenditures incurred as a result of the state-mandated program of Title 8, California Administrative Code
Sections 3401 through F:'3409 as contained in Section 3 of Chapter 109[0], Statutes of 1981 were invalid
and unconstitutional.

“8. The Court adjudges and declares that the expenditures incurred by Petitioner as a result of the state-
mandated program of Title 8, California Administrative Code Sections 3401 through F:|3409 were not the

result of any federally mandated program.

“9. A peremptory writ of mandamus shall issue under the seal of this Court commanding Respondent State
Board of Control, or its successor-in-interest, to hear and approve the claims of Petitioner for costs incurred in
complying with the state-mandated program of Title 8, California Administrative Code Sections 3401 through

F33409 subsequent to fiscal year 1979-80.

“11. The Court adju[d]ges and declares that the State Respondents are prohibited from offsetting, or
attempting to implement an offset against moneys due and owing Petitioner until Petitioner is completely
reimbursed for all of its costs in complying with the state mandate of Title 8, California Administrative Code

Sections 3401 through [ 3409.”

This language is taken from FRevenue and Taxation Code section 2207 and former section 2231. Article
X1l B, section 6 refers to “higher” level of service rather than “increased” level of service. We perceive the
intent of the two provisions to be identical. The parties also use these words interchangeably.
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As it happened, the entire Board determination involved a question of law since the dollar amount of the
claimed reimbursement was not disputed.

State is not precluded from raising this new issue on appeal. Questions of law decided by an administrative
agency invoke the collateral estoppel doctrine only when a determination of conclusiveness will not work an
injustice. Likewise, the doctrine of waiver is inapplicable if a litigant has no actual or constructive knowledge
of his rights. Since the State of California rule had not been announced at the time of the Board or trial court
proceedings herein, the doctrines of waiver and collateral estoppel are inapplicable to State on this particular
issue. Both parties have been afforded additional time to brief the matter.

County suggests that to the extent private fire brigades exist, they are customarily part-time individuals who
perform the function on a part-time basis. As such, they are excluded by the balance of the definitional term in
title 8, California Administrative Code section 3402, which provides, in pertinent part: “... The term {[fire fighter]
does not apply to emergency pick-up labor or other persons who may perform first-aid fire extinguishment
as collateral to their regular duties.”

Article Ill, section 3 of the California Constitution provides: “The powers of state government are legislative,
executive, and judicial. Persons charged with the exercise of one power may not exercise either of the others
except as permitted by this Constitution.”

Article XVI, section 7 of the California Constitution provides: “Money may be drawn from the Treasury only
through an appropriation made by law and upon a Controller's duly drawn warrant.”

When Governor Brown deleted the appropriations from A.B. 171, he stated that he was relying on the
pronouncements in Statutes 1974, chapter 1284 and Statutes 1981, chapter 1090.

We address this subject only because the trial court found that the costs were not federally mandated.
Actually, State cannot raise this issue on appeal because of the waiver and administrative collateral estoppel
doctrines. We note, however, where there is a quasi-judicial finding that a cost is state mandated, there is an
implied finding that the cost is not federally mandated; the two concepts are mutually exclusive.

Moreover, our task is aided by the fact that interpretation of statutory language is purely a judicial function.
Legislative declarations are not binding on the courts and are particularly suspect when they are the product

of an attempt to avoid financial responsibility. ( FCity of Sacramento v. State of California, supra., 156
Cal.App.3d at pp. 196-197.)

Article 1V, section 9 of the California Constitution reads: “A statute shall embrace but one subject, which shall
be expressed in its title. If a statute embraces a subject not expressed in its title, only the part not expressed
is void. A statute may not be amended by reference to its title. A section of a statute may not be amended
unless the section is re-enacted as amended.”

Each of these sections contains the following language: “No funds appropriated by this act shall be
encumbered for the purpose of funding any increased state costs or local governmental costs, or both
such costs, arising from the issuance of an executive order as defined in section 2209 of the Revenue and

Taxation Code or subject to the provisions of Fsection 2231 of the Revenue and Taxation Code, unless
(a) such funds to be encumbered are appropriated for such purpose, or (b) notification in writing of the
necessity of the encumbrance of funds available to the state agency, department, board, bureau, office, or
commission is given by the Department of Finance, at least 30 days before such encumbrance is made, to
the chairperson of the committee in each house which considers appropriations and the Chairperson of the
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Joint Legislative Budget Committee, or such lesser time as the chairperson of the committee, or his or her
designee, determines.”

Technically, Statute has waived the statute of limitations defense because it was not raised in its answer.

( ™Ventura County Employees' Retirement Association v. Pope (1978) 87 Cal.App.3d 938, 956 [—151
Cal.Rptr. 695].)

We leave undecided the question of whether this type of legislation could ever be held to override California
Constitution, article XIlI B, section 6. The Constitution of the State is supreme. Any statute in conflict therewith

is invalid. (I~ County of Los Angeles v. Payne, supra., 8 Cal.2d at p. 574.)

Similarly, former Revenue and Taxation Code section 2255, subdivision (c) cannot abrogate the constitutional
directive to reimburse.

At oral argument, County conceded that the order authorizing offset of Fish and Game Code section
13100 fines and forfeitures is inappropriate. These collected funds must be spent exclusively for protection,
conservation, propagation or preservation of fish, game, mollusks, or crustaceans, and for administration
and enforcement of laws relating thereto, or for any such purpose. (Cal. Const., art. XVI, § 9; 20 Ops. Cal.
Atty. Gen. 110 (1952).)

Government Code section 12419.5 provides: “The Controller may, in his discretion, offset any amount due a
state agency from a person or entity, against any amount owing such person or entity by any state agency.
The Controller may deduct from the claim, and draw his warrants for the amounts offset in favor of the
respective state agencies to which due, and, for any balance, in favor of the claimant.... The amount due any
person or entity from the state or any agency thereof is the net amount otherwise owing such person or entity
after any offset as in this section provided.” (See also Tyler v. State of California (1982) 134 Cal.App.3d 973,
975-976 [185 Cal.Rptr. 49].)

Government Code section 16304.1 provides: “Disbursements in liquidation of encumbrances may be made
before or during the two years following the last day an appropriation is available for encumbrance....
Whenever, during [such two-year period], the Director of Finance determines that the project for which
the appropriation was made is completed and that a portion of the appropriation is not necessary for
disbursements, such portion shall, upon order of the Director of Finance, revert to and become a part of the
fund from which the appropriation was made. Upon the expiration of two years...following the last day of the
period of its availability, the undisbursed balance in any appropriation shall revert to and become a part of
the fund from which the appropriation was made....”

Code of Civil Procedure section 389, subdivision (a) provides: “A person who is subject to service of process
and whose joinder will not deprive the court of jurisdiction over the subject matter of the action shall be joined
as a party in the action if (1) in his absence complete relief cannot be accorded among those already parties
or (2) he claims an interest relating to the subject of the action and is so situated that the disposition of the
action in his absence may (i) as a practical matter impair or impede his ability to protect that interest or (ii)
leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise
inconsistent obligations by reason of his claimed interest. If he has not been so joined, the court shall order
that he be made a party.”

Responding to the budget control language directing it to refuse to process these claims, the Board declined
to hear these matters.
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24 Because certain claims have not yet been processed, we assume that the issue of the amount of
reimbursement may still be at large. Our record is not clear on this point.

25 The decision in City of Sacramento, supra., was filed just one day before the trial court signed the written
order in this case. The Revenue and Taxation Code sections on which the court relied were operational
before the costs claimed in this case were incurred.
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SUMMARY

The trial court denied a petition for writ of mandate to
compel the State Board of Control to approve reimbursement
claims of local government entities, for costs incurred in
providing an increased level of service mandated by the state
for workers' compensation benefits. The trial court found
that Cal. Const., art. XIII B, § 6, requiring reimbursement
when the state mandates a new program or a higher level
of service, is subject to an implied exception for the rate
of inflation. In another action, the trial court, on similar
claims, granted partial relief and ordered the board to set
aside its ruling denying the claims. The trial court, in this
second action, found that reimbursement was not required if
the increases in benefits were only cost of living increases
not imposing a higher or increased level of service on an
existing program. Thus, the second matter was remanded
due to insubstantial evidence and legally inadequate findings.
(Superior Court of Los Angeles County, Nos. C 424301 and C
464829, Leon Savitch and John L. Cole, Judges.) The Court of
Appeal, Second Dist., Div. Five, Nos. B001713 and B003561
affirmed the first action; the second action was reversed
and remanded to the State Board of Control for further and
adequate findings.

The Supreme Court reversed the judgment of the Court
of Appeal, holding that the petitions lacked merit and

should have been denied by the trial court without the
necessity of further proceedings before the board. The court
held that when the voters adopted art. XIII B, § 6, their
intent was not to require the state to provide subvention
whenever a newly enacted statute results incidentally in
some cost to local agencies, but only to require subvention
for the expense or increased cost of programs administered
locally, and for expenses occasioned by laws that impose
unique requirements on local governments and do not apply
generally to all state residents or entities. Thus, the court held,
reimbursement was not required by art. XIII B, § 6. Finally,

the court held that no pro tanto repeal of F]Cal‘ Const., art.
XIV, § 4 (workers' compensation), was intended or made
necessary by *47 the adoption of art. XIII B, § 6. (Opinion
by Grodin, J., with Bird, C. J., Broussard, Reynoso, Lucas
and Panelli, JJ., concurring. Separate concurring opinion by
Mosk, J.)

HEADNOTES

Classified to California Digest of Official Reports

(M

State of California § 12--Fiscal Matters--Appropriations--
Reimbursement to Local Governments--Costs to Be
Reimbursed.

When the voters adopted Cal. Const., art. XIII B, § 6
(reimbursement to local agencies for new programs and
services), their intent was not to require the state to
provide subvention whenever a newly enacted statute resulted
incidentally in some cost to local agencies. Rather, the
drafters and the electorate had in mind subvention for
the expense or increased cost of programs administered
locally, and for expenses occasioned by laws that impose
unique requirements on local governments and do not apply

generally to all state residents or entities.

2
Statutes § 18--Repeal--Effect--“Increased Level of Service.”
The statutory definition of the phrase “increased level of

service,” within the meaning of F Rev. & Tax. Code, § 2207,
subd. (a) (programs resulting in increased costs which local
agency is required to incur), did not continue after it was
specifically repealed, even though the Legislature, in enacting
the statute, explained that the definition was declaratory of
existing law. It is ordinarily presumed that the Legislature,
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by deleting an express provision of a statute, intended a
substantial change in the law.

[See Am.Jur.2d, Statutes, § 384.]

)

Constitutional Law § 13--Construction of Constitutions--
Language of Enactment.

In construing the meaning of an initiative constitutional
provision, a reviewing court's inquiry is focused on what the
voters meant when they adopted the provision. To determine
this intent, courts must look to the language of the provision
itself.

“4)

Constitutional Law § 13--Construction of Constitutions--
Language of Enactment--“Program.”

The word “program,” as used in Cal. Const., art. XIII B, §
6 (reimbursement to local agencies for new programs and
services), refers to programs that carry out the governmental
function of providing services to the public, or laws which,
to implement a state policy, impose unique requirements on
*48 local governments and do not apply generally to all
residents and entities in the state.

)

State of California § 12--Fiscal Matters--Appropriations--
Reimbursement to Local Governments--Increases in Workers'
Compensation Benefits.

The provisions of Cal. Const., art. XIII B, § 6 (reimbursement
to local agencies for new programs and services), have
and the
subvention for, the costs incurred by local agencies in

no application to, state need not provide
providing to their employees the same increase in workers'
compensation benefits that employees of private individuals
or organizations receive. Although the state requires that
employers provide workers' compensation for nonexempt
categories of employees, increases in the cost of providing
this employee benefit are not subject to reimbursement
as state- mandated programs or higher levels of service
within the meaning of art. XIII B, § 6. Accordingly, the
State Board of Control properly denied reimbursement to
local governmental entities for costs incurred in providing
state-mandated increases in workers' compensation benefits.

(Disapproving FCity of Sacramento v. State of California

(1984) 156 Cal.App.3d 182 [F203 Cal.Rptr. 258], to the
extent it reached a different conclusion with respect to

expenses incurred by local entities as the result of a newly
enacted law requiring that all public employees be covered by
unemployment insurance.)

[See Cal.Jur.3d, State of California, § 78.]

(6)

Constitutional Law § 14--Construction of Constitutions--
Reconcilable and Irreconcilable Conflicts.

Controlling principles of construction require that in the
absence of irreconcilable conflict among their various parts,
constitutional provisions must be harmonized and construed
to give effect to all parts.

(7

Constitutional Law § 14--Construction of Constitutions--
Reconcilable and Irreconcilable Conflicts--Pro Tanto Repeal
of Constitutional Provision.

The goals of Cal. Const., art. XIII B, § 6 (reimbursement
to local agencies for new programs and services), were to
protect residents from excessive taxation and government
spending, and to preclude a shift of financial responsibility for
governmental functions from the state to local agencies. Since
these goals can be achieved in the absence of state subvention
for the expense of increases in workers' compensation benefit
levels for local agency employees, the adoption of art. XIII B,

Cal. Const., art. XIV,
§ 4, which gives the Legislature plenary power over workers'

§ 6, did not effect a pro tanto repeal of

compensation. *49
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GRODIN, J.

We are asked in this proceeding to determine whether
legislation enacted in 1980 and 1982 increasing certain
workers' compensation benefit payments is subject to the
command of article XIII B of the California Constitution
that local government costs mandated by the state must be
funded by the state. The County of Los Angeles and the City
of Sonoma sought review by this court of a decision of the
Court of Appeal which held that state-mandated increases
in workers' compensation benefits that do not exceed the
rise in the cost of living are not costs which must be borne
by the state under article XIII B, an initiative constitutional
provision, and legislative implementing statutes.

Although we agree that the State Board of Control properly
denied plaintiffs' claims, our conclusion rests on grounds
other than those relied upon by the Court of Appeal, and
requires that its judgment be reversed. (1) We conclude that
when the voters adopted article XIII B, section 6, their intent
was not to require the state to provide subvention whenever
a newly enacted statute resulted incidentally in some cost
to local agencies. Rather, the drafters and the electorate
had in mind subvention for the expense or *50 increased
cost of programs administered locally and for expenses
occasioned by laws that impose unique requirements on local
governments and do not apply generally to all state residents
or entities. In using the word “programs” they had in mind the
commonly understood meaning of the term, programs which
carry out the governmental function of providing services to
the public. Reimbursement for the cost or increased cost of
providing workers' compensation benefits to employees of
local agencies is not, therefore, required by section 6.

We recognize also the potential conflict between article XIII
B and the grant of plenary power over workers' compensation

bestowed upon the Legislature by I ~section 4 of article
XIV, but in accord with established rules of construction our
construction of article XIII B, section 6, harmonizes these

constitutional provisions.

I
On November 6, 1979, the voters approved an initiative
measure which added article XIII B to the California
Constitution. That article imposed spending limits on the state
and local governments and provided in section 6 (hereafter

section 6): “Whenever the Legislature or any state agency
mandates a new program or higher level of service on any
local government, the state shall provide a subvention of
funds to reimburse such local government for the costs
of such program or increased level of service, except that
the Legislature may, but need not, provide such subvention
of funds for the following mandates: [f] (a) Legislative
mandates requested by the local agency affected; [q] (b)
Legislation defining a new crime or changing an existing
definition of a crime; or [{] (c) Legislative mandates enacted
prior to January 1, 1975, or executive orders or regulations
initially implementing legislation enacted prior to January 1,
1975.” No definition of the phrase “higher level of service”
was included in article XIII B, and the ballot materials did not

explain its meaning. !

The genesis of this action was the enactment in 1980
and 1982, after article XIII B had been adopted, of laws
increasing the amounts which *S51 employers, including
local governments, must pay in workers' compensation
benefits to injured employees and families of deceased
employees.

The first of these statutes, Assembly, Bill No. 2750 (Stats.
1980, ch. 1042, p. 3328), amended several sections of
the Labor Code related to workers' compensation. The

amendments of Labor Code sections 4453, F4453.1 and

F4460 increased the maximum weekly wage upon which
temporary and permanent disability indemnity is computed
from $231 per week to $262.50 per week. The amendment

of Fsection 4702 of the Labor Code increased certain
death benefits from $55,000 to $75,000. No appropriation for

increased state-mandated costs was made in this legislation. 2

Test claims seeking reimbursement for the increased
expenditure mandated by these changes were filed with
the State Board of Control in 1981 by the County of San
Bernardino and the City of Los Angeles. The board rejected
the claims, after hearing, stating that the increased maximum
workers' compensation benefit levels did not change the terms
or conditions under which benefits were to be awarded, and
therefore did not, by increasing the dollar amount of the
benefits, create an increased level of service. The first of
these consolidated actions was then filed by the County of
Los Angeles, the County of San Bernardino, and the City of
San Diego, seeking a writ of mandate to compel the board
to approve the reimbursement claims for costs incurred in
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providing an increased level of service mandated by the state

pursuant to FRevenue and Taxation Code section 2207.°
They also sought a declaration that because the State of
California and the board were obliged by article XIII B to
reimburse them, they were not obligated to pay the increased
benefits until the state provided reimbursement.

The superior court denied relief in that action. The court
recognized that although increased benefits reflecting cost
of living raises were not expressly *52 excepted from the
requirement of state reimbursement in section 6 the intent of
article XIII B to limit governmental expenditures to the prior
year's level allowed local governments to make adjustment
for changes in the cost of living, by increasing their own
appropriations. Because the Assembly Bill No. 2750 changes
did not exceed cost of living changes, they did not, in the view
of the trial court, create an ”increased level of service “ in the
existing workers' compensation program.

The second piece of legislation (Assem. Bill No. 684),
enacted in 1982 (Stats. 1982, ch. 922. p. 3363), again changed
the benefit levels for workers' compensation by increasing
the maximum weekly wage upon which benefits were to
be computed, and made other changes among which were:
The bill increased minimum weekly earnings for temporary
and permanent total disability from $73.50 to $168, and
the maximum from $262.50 to $336. For permanent partial
disability the weekly wage was raised from a minimum
of $45 to $105, and from a maximum of $105 to $210,
in each case for injuries occurring on or after January 1,
1984. (Lab. Code, § 4453.) A $10,000 limit on additional
compensation for injuries resulting from serious and willful
employer misconduct was removed (Lab. Code, § 4553),
and the maximum death benefit was raised from $75,000 to
$85,000 for deaths in 1983, and to $95,000 for deaths on or

after January 1, 1984. (FLab. Code, § 4702.)

Again the statute included no appropriation and this time
the statute expressly acknowledged that the omission was
made “[n]otwithstanding section 6 of Article XIIIB of the

California Constitution and Fsection 2231 ... of the Revenue
and Taxation Code.* (Stats. 1982, ch. 922, § 17, p. 3372.)4

Once again test claims were presented to the State Board
of Control, this time by the City of Sonoma, the County of
Los Angeles, and the City of San Diego. Again the claims
were denied on grounds that the statute made no change in
the terms and conditions under which workers' compensation

benefits were to be awarded, and the increased costs incurred
as a result of higher benefit levels did not create an increased

level of service as defined in FRevenue and Taxation Code
section 2207, subdivision (a).

The three claimants then filed the second action asking that
the board be compelled by writ of mandate to approve the
claims and the state to pay them, and that chapter 922
be declared unconstitutional because it was not adopted in
conformity with requirements of the Revenue and Taxation
Code or *S53
relief and ordered the board to set aside its ruling. The

section 6. The trial court granted partial

court held that the board's decision was not supported by
substantial evidence and legally adequate findings on the
presence of a state-mandated cost. The basis for this ruling
was the failure of the board to make adequate findings on the
possible impact of changes in the burden of proof in some
workers' compensation proceedings (Lab. Code, § 3202.5);
a limitation on an injured worker's right to sue his employer
under the “dual capacity* exception to the exclusive remedy
doctrine (Lab. Code, §§ 3601-3602); and changes in death
and disability benefits and in liability in serious and wilful
misconduct cases. (Lab. Code, § 4551.)

The court also held: ”’[T]he changes made by chapter 922,
Statutes of 1982 may be excluded from state-mandated costs
if that change effects a cost of living increase which does not
impose a higher or increased level of service on an existing
program.“ The City of Sonoma, the County of Los Angeles,
and the City of San Diego appeal from this latter portion of
the judgment only.

11
The Court of Appeal consolidated the appeals. The court
identified the dispositive issue as whether legislatively
mandated increases in workers' compensation benefits
constitute a “higher level of service* within the meaning of

section 6, or are an “increased level of service®> described

in subdivision (a) of FRevenue and Taxation Code section
2207. The parties did not question the proposition that
higher benefit payments might constitute a higher level of
”service.”“ The dispute centered on whether higher benefit
payments which do not exceed increases in the cost of living
constitute a higher level of service. Appellants maintained
that the reimbursement requirement of section 6 is absolute
and permits no implied or judicially created exception for
increased costs that do not exceed the inflation rate. The
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Court of Appeal addressed the problem as one of defining
“increased level of service.*

The court rejected appellants' argument that a definition of
”increased level of service that once had been included in

Fsection 2231, subdivision (e) of the Revenue and Taxation
Code should be applied. That definition brought any law that
imposed “additional costs* within the scope of “increased
level of service.“ The court concluded that the repeal of

Fsection 2231 in 1975 (Stats. 1975, ch. 486, § 7, pp.
999-1000) and the failure of the Legislature by statute or the
electorate in article XIII B to readopt the *54 definition must
be treated as reflecting an intent to change the law. (Eu v.
Chacon (1976) 16 Cal.3d 465, 470 [128 Cal.Rptr. 1, 546 P.2d

289].) 6 On that basis the court concluded that increased costs
were no longer tantamount to an increased level of service.

The court nonetheless assumed that an increase in costs
mandated by the Legislature did constitute an increased level
of service if the increase exceeds that in the cost of living.
The judgment in the second, or ”Sonoma “ case was aftirmed.
The judgment in the first, or "Los Angeles case, however,
was reversed and the matter “remanded* to the board for more

adequate findings, with directions. 7

I
The Court of Appeal did not articulate the basis for its
conclusion that costs in excess of the increased cost of living
do constitute a reimbursable increased level of service within
the meaning of section 6. Our task in ascertaining the meaning
of the phrase is aided somewhat by one explanatory reference
to this part of section 6 in the ballot materials.

A statutory requirement of state reimbursement was in effect
when section 6 was adopted. That provision used the same
“increased level of service “ phraseology but it also failed to
include a definition of "increased level of service, providing
only: ”Costs mandated by the state' means any increased
costs which a local agency is required to incur as a result
of the following: [f] (a) Any law ...
new program or an increased level of service of an existing

which mandates a

program.* (FRCV. & Tax. Code § 2207.) As noted, however,
the definition of that term which had been *55 included in

FRevenue and Taxation Code section 2164.3 as part of the
Property Tax Relief Act of 1972 (Stats. 1972, ch. 1406, § 14.7,

p- 2961), had been repealed in 1975 when FRevenue and

Taxation Code section 2231, which had replaced Fsection

2164.3 in 1973, was repealed and a new Fsection 2231
enacted. (Stats. 1975. ch. 486, §§ 6 & 7, p. 999.)8 Prior

to repeal, FRevenue and Taxation Code section 2164.3,

and later Fsection 2231, after providing in subdivision (a)
for state reimbursement, explained in subdivision (e) that
“Increased level of service' means any requirement mandated
by state law or executive regulation ... which makes necessary
expanded or additional costs to a county, city and county, city,
or special district.” (Stats. 1972, ch. 1406, § 14.7, p. 2963.)

(2) Appellants contend that despite its repeal, the definition
is still valid, relying on the fact that the Legislature, in

enacting Fsection 2207, explained that the provision was
“declaratory of existing law.” (Stats. 1975, ch. 486, § 18.6,
p- 1006.) We concur with the Court of Appeal in rejecting
this argument. “[I]t is ordinarily to be presumed that the
Legislature by deleting an express provision of a statute

intended a substantial change in the law.” (F]Lake Forest
Community Assn. v. County of Orange (1978) 86 Cal.App.3d

394, 402 [FJISO Cal.Rptr. 286]; see also Eu v. Chacon,
supra, 16 Cal.3d 465, 470.) Here, the revision was not
minor: a whole subdivision was deleted. As the Court of
Appeal noted, “A change must have been intended; otherwise
deletion of the preexisting definition makes no sense.”

Acceptance of appellants' argument leads to an unreasonable

interpretation of Fsection 2207. If the Legislature had
intended to continue to equate “increased level of service”
with “additional costs,” then the provision would be circular:
“costs mandated by the state” are defined as “increased costs”
due to an “increased level of service,” which, in turn, would
be defined as “additional costs.” We decline to accept such
an interpretation. Under the repealed provision, “additional
costs” may have been deemed tantamount to an “increased
level of service,” but not under the post-1975 statutory
scheme. Since that definition has been repealed, an act of
which the drafters of section 6 and the electorate are presumed
to have been *56 aware, we may not conclude that an intent
existed to incorporate the repealed definition into section 6.

(3) In construing the meaning of the constitutional provision,
our inquiry is not focussed on what the Legislature intended
in adopting the former statutory reimbursement scheme,
but rather on what the voters meant when they adopted
article XIII B in 1979. To determine this intent, we must
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look to the language of the provision itself. (F]IT T World
Communications, Inc. v. City and County of San Francisco

(1985) 37 Cal.3d 859, 866 [F:|210 Cal.Rptr. 226, 693 P.2d
811].) In section 6, the electorate commands that the state
reimburse local agencies for the cost of any “new program
or higher level of service.” Because workers' compensation
is not a new program, the parties have focussed on whether
providing higher benefit payments constitutes provision of a
higher level of service. As we have observed, however, the
former statutory definition of that term has been incorporated
into neither section 6 nor the current statutory reimbursement
scheme.

(4) Looking at the language of section 6 then, it seems clear
that by itself the term “higher level of service” is meaningless.
It must be read in conjunction with the predecessor phrase
“new program” to give it meaning. Thus read, it is apparent
that the subvention requirement for increased or higher level
of service is directed to state mandated increases in the
services provided by local agencies in existing “programs.”
But the term “program” itself is not defined in article XIII
B. What programs then did the electorate have in mind when
section 6 was adopted? We conclude that the drafters and the
electorate had in mind the commonly understood meanings
of the term—programs that carry out the governmental
function of providing services to the public, or laws which,
to implement a state policy, impose unique requirements on
local governments and do not apply generally to all residents
and entities in the state.

The concern which prompted the inclusion of section 6 in
article XIII B was the perceived attempt by the state to enact
legislation or adopt administrative orders creating programs
to be administered by local agencies, thereby transferring to
those agencies the fiscal responsibility for providing services
which the state believed should be extended to the public.
In their ballot arguments, the proponents of article XIII B
explained section 6 to the voters: “Additionally, this measure:
(1) Will not allow the state government to force programs on
local governments without the state paying for them.” (Ballot
Pamp., Proposed Amend. to Cal. Const. with arguments to
voters, Spec. Statewide Elec. (Nov. 6, 1979) p. 18. Italics
added.) In this context the phrase “to force programs on local
governments” confirms that the intent underlying section 6
was to require reimbursement to local agencies for the costs
involved in carrying out functions peculiar to government, not
*57 for expenses incurred by local agencies as an incidental
impact of laws that apply generally to all state residents and

entities. Laws of general application are not passed by the
Legislature to “force” programs on localities.

The language of section 6 is far too vague to support an
inference that it was intended that each time the Legislature
passes a law of general application it must discern the likely
effect on local governments and provide an appropriation to
pay for any incidental increase in local costs. We believe that
if the electorate had intended such a far-reaching construction
of section 6, the language would have explicitly indicated that
the word “program” was being used in such a unique fashion.

(Ct. F]Fuenles v. Workers' Comp. Appeals Bd. (1976) 16
Cal3d 1, 7 [FJIZS Cal.Rptr. 673, 547 P.2d 449]; Big Sur

Properties v. Mott (1976) 63 Cal.App.3d 99, 105 [F:l 132
Cal.Rptr. 835].) Nothing in the history of article XIII B that
we have discovered, or that has been called to our attention by
the parties, suggests that the electorate had in mind either this
construction or the additional indirect, but substantial impact
it would have on the legislative process.

Were section 6 construed to require state subvention for the
incidental cost to local governments of general laws, the
result would be far-reaching indeed. Although such laws
may be passed by simple majority vote of each house of the
Legislature (art. IV, § 8, subd. (b)), the revenue measures
necessary to make them effective may not. A bill which will
impose costs subject to subvention of local agencies must be
accompanied by a revenue measure providing the subvention

required by article XIII B. (FRCV. & Tax. Code, §§ 2255,
subd. (c).) Revenue bills must be passed by two-thirds vote
of each house of the Legislature. (Art. IV, § 12, subd. (d).)
Thus, were we to construe section 6 as applicable to general
legislation whenever it might have an incidental effect on
local agency costs, such legislation could become effective

only if passed by a supermajority vote. ? Certainly no such
intent is reflected in the language or history of article XIII B
or section 6.

(5) We conclude therefore that section 6 has no application
to, and the state need not provide subvention for, the costs
incurred by local agencies in providing to their employees the
same increase in workers' compensation *58 benefits that

employees of private individuals or organizations receive. 10

Workers' compensation is not a program administered by
local agencies to provide service to the public. Although
local agencies must provide benefits to their employees
either through insurance or direct payment, they are
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indistinguishable in this respect from private employers. In
no sense can employers, public or private, be considered to
be administrators of a program of workers' compensation or
to be providing services incidental to administration of the
program. Workers' compensation is administered by the state
through the Division of Industrial Accidents and the Workers'
Compensation Appeals Board. (See Lab. Code, § 3201 et
seq.) Therefore, although the state requires that employers
provide workers' compensation for nonexempt categories of
employees, increases in the cost of providing this employee
benefit are not subject to reimbursement as state-mandated
programs or higher levels of service within the meaning of
section 0.

v
(6) Our construction of section 6 is further supported
by the fact that it comports with controlling principles
in the absence

of construction which “require that

of irreconcilable conflict among their various parts,
[constitutional provisions] must be harmonized and construed
to give effect to all parts. (Clean Air Constituency V.

California State Air Resources Bd. (1974) 1 Cal.3d 801,
813-814 [ 114 Cal Rptr. 577, 523 P.2d 617]; [ ISerrano v
Priest (1971) 5 Cal.3d 584, 596 [I'996 Cal Rptr. 601, 487
P.2d 1241, 41 A.L.R.3d 1187]; F:ISelect Base Materials v.
Board of Equal. (1959) 51 Cal.2d 640, 645 [ 335 P2d
672].)” (F]Legislalure v. Deukmejian (1983) 34 Cal.3d 658,
676 [ 1194 Cal Rptr. 781, 669 P2d 17].)

Our concern over potential conflict arises because Fjarticle

XIV, section 4, 1 gives the Legislature “plenary power,
unlimited by any provision of *59 this Constitution” over
workers' compensation. Although seemingly unrelated to
workers' compensation, section 6, as we have shown, would
have an indirect, but substantial impact on the ability of the
Legislature to make future changes in the existing workers'
compensation scheme. Any changes in the system which
would increase benefit levels, provide new services, or extend
current service might also increase local agencies' costs.
Therefore, even though workers' compensation is a program
which is intended to provide benefits to all injured or deceased
employees and their families, because the change might have
some incidental impact on local government costs, the change
could be made only if it commanded a supermajority vote of
two-thirds of the members of each house of the Legislature.

The potential conflict between section 6 and the plenary
power over workers' compensation granted to the Legislature

by Fjarticle X1V, section 4 is apparent.

The County of Los Angeles, while recognizing the impact
of section 6 on the Legislature's power over workers'
compensation, argues that the “plenary power” granted by

F:larticle XIV, section 4, is power over the substance of
workers' compensation legislation, and that this power would
be unaffected by article XIII B if the latter is construed to
compel reimbursement. The subvention requirement, it is
argued, is analogous to other procedural *60 limitations on
the Legislature, such as the “single subject rule” (art. IV, §

9), as to which F:Iarticle X1V, section 4, has no application.
We do not agree. A constitutional requirement that legislation
either exclude employees of local governmental agencies or
be adopted by a supermajority vote would do more than
simply establish a format or procedure by which legislation
is to be enacted. It would place workers' compensation
legislation in a special classification of substantive legislation
and thereby curtail the power of a majority to enact
substantive changes by any procedural means. If section 6
were applicable, therefore, article XIII B would restrict the
power of the Legislature over workers' compensation.

The City of Sonoma concedes that so construed article XIII
B would restrict the plenary power of the Legislature, and
reasons that the provision therefore either effected a pro tanto

repeal of F:Iarticle XIV, section 4, or must be accepted as a
limitation on the power of the Legislature. We need not accept
that conclusion, however, because our construction of section
6 permits the constitutional provisions to be reconciled.

Construing a recently enacted constitutional provision such
as section 6 to avoid conflict with, and thus pro tanto
repeal of, an earlier provision is also consistent with and

reflects the principle applied by this court in F]Hustedt
v. Workers' Comp. Appeals Bd. (1981) 30 Cal.3d 329

[F:ll78 Cal.Rptr. 801, 636 P.2d 1139]. There, by coincidence,

F]article XIV, section 4, was the later provision. A statute,
enacted pursuant to the plenary power of the Legislature over
workers' compensation, gave the Workers' Compensation
Appeals Board authority to discipline attorneys who appeared
before it. If construed to include a transfer of the authority
to discipline attorneys from the Supreme Court to the

Legislature, or to delegate that power to the board, Fjarticle
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X1V, section 4, would have conflicted with the constitutional
power of this court over attorney discipline and might have
violated the separation of powers doctrine. (Art. II1, § 3.) The
court was thus called upon to determine whether the adoption

of F:larticle XIV, section 4, granting the Legislature plenary
power over workers' compensation effected a pro tanto repeal
of the preexisting, exclusive jurisdiction of the Supreme Court
over attorneys.

We concluded that there had been no pro tanto repeal because
F:Iarticle X1V, section 4, did not give the Legislature the

authority to enact the statute. F:IArticle X1V, section 4,
did not expressly give the Legislature power over attorney
discipline, and that power was not integral to or necessary
to the establishment of a complete system of workers'
compensation. In those circumstances the presumption
against implied repeal controlled. “It is well established that

the adoption of F:larticle XIV, section 4 'effected a repeal pro
tanto' of any state constitutional provisions which conflicted

with that *61 amendment. (F:ISubsequent Etc. Fund. v.
Ind. Acc. Com. (1952) 39 Cal.2d 83, 88 [F:|244 P.2d 889];
F:IWestern Indemnity Co. v. Pillsbury (1915) 170 Cal. 686,

695, [FJISI P. 398].) A pro tanto repeal of conflicting
state constitutional provisions removes 'insofar as necessary'
any restrictions which would prohibit the realization of

the objectives of the new article. (F]Methodisl Hosp. of

Sacramento v. Saylor (1971) 5 Cal.3d 685, 691-692 [F:|97

Cal.Rptr. 1, 488 P.2d 161]; cf. F]City and County of San
Francisco v. Workers' Comp. Appeals Bd. (1978) 22 Cal.3d

103, 115-117 [F:|148 Cal.Rptr. 626, 583 P.2d 151].) Thus the
question becomes whether the board must have the power

to discipline attorneys if the objectives of Fjarticle X1V,
section 4 are to be effectuated. In other words, does the
achievement of those objectives compel the modification of
a power—the disciplining of attorneys—that otherwise rests

exclusively with this court?” ( F]Hustedt v. Workers' Comp.
Appeals Bd., supra, 30 Cal.3d 329, 343.) We concluded that
the ability to discipline attorneys appearing before it was not
necessary to the expeditious resolution of workers' claims or
the efficient administration of the agency. Thus, the absence
of disciplinary power over attorneys would not preclude the

board from achieving the objectives of F:Iarticle X1V, section
4, and no pro tanto repeal need be found.

(7) A similar analysis leads to the conclusion here that no

pro tanto repeal of F:larticle XIV, section 4, was intended or
made necessary here by the adoption of section 6. The goals
of article XIII B, of which section 6 is a part, were to protect
residents from excessive taxation and government spending.

(F]Huntington Park Redevelopment Agency v. Martin (1985)

38 Cal.3d 100, 109-110 [F:|211 Cal.Rptr. 133, 695 P.2d
220].) Section 6 had the additional purpose of precluding a
shift of financial responsibility for carrying out governmental
functions from the state to local agencies which had had their
taxing powers restricted by the enactment of article XIII A in
the preceding year and were ill equipped to take responsibility
for any new programs. Neither of these goals is frustrated
by requiring local agencies to provide the same protections
to their employees as do private employers. Bearing the
costs of salaries, unemployment insurance, and workers'
compensation coverage—costs which all employers must
bear—neither threatens excessive taxation or governmental
spending, nor shifts from the state to a local agency the
expense of providing governmental services.

Therefore, since the objectives of article XIII B and section
6 can be achieved in the absence of state subvention for the
expense of increases in workers' compensation benefit levels
for local agency employees, section 6 did not effect a pro
tanto repeal of the Legislature's otherwise plenary power over
workers' compensation, a power that does not contemplate
that the Legislature rather than the employer must fund the
cost or increases in *62 benefits paid to employees of local
agencies, or that a statute affecting those benefits must garner
a supermajority vote.

Because we conclude that section 6 has no application to
legislation that is applicable to employees generally, whether
public or private, and affects local agencies only incidentally
as employers, we need not reach the question that was
the focus of the decision of the Court of Appeal—whether
the state must reimburse localities for state-mandated cost
increases which merely reflect adjustments for cost-of-living
in existing programs.

v
It follows from our conclusions above, that in each of these
cases the plaintiffs' reimbursement claims were properly
denied by the State Board of Control. Their petitions for writs
of mandate seeking to compel the board to approve the claims
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lacked merit and should have been denied by the superior
court without the necessity of further proceedings before the
board.

In B001713, the Los Angeles case, the Court of Appeal
reversed the judgment of the superior court denying the
petition. In the B003561, the Sonoma case, the superior court
granted partial relief, ordering further proceedings before the
board, and the Court of Appeal affirmed that judgment.

The judgment of the Court of Appeal is reversed. Each side
shall bear its own costs.

Bird, C. J., Broussard, J., Reynoso, J., Lucas, J., and Panelli,
J., concurred.

MOSK, J.

I concur in the result reached by the majority, but I prefer the
rationale of the Court of Appeal, i.e., that neither article XIII

B, section 6, of the Constitution nor FRevenue and Taxation

Code sections 2207 and F2231 require state subvention
for increased workers' compensation benefits provided by
chapter 1042, Statutes of 1980, and chapter 922, Statutes of
1982, but only if the increases do not exceed applicable cost-
of-living adjustments because such payments do not result in
an increased level of service.

Under the majority theory, the state can order unlimited
financial burdens on local units of government without
providing the funds to meet those burdens. This may have
serious implications in the future, and does violence to the

requirement of Fsection 2231, subdivision (a), that the state
reimburse local government for “all costs mandated by the
state.”

In this instance it is clear from legislative history that the
Legislature did not intend to mandate additional burdens, but
merely to provide a cost-of-living *63 adjustment. I agree
with the Court of Appeal that this was permissible.

Appellants' petition for a rehearing was denied February 26,
1987. *64

Footnotes

1 The analysis by the Legislative Analyst advised that the state would be required to “reimburse local
governments for the cost of complying with 'state mandates.' 'State mandates' are requirements imposed on
local governments by legislation or executive orders.” Elsewhere the analysis repeats: “[T]he initiative would
establish a requirement that the state provide funds to reimburse local agencies for the cost of complying

with state mandates. ...

The one ballot argument which made reference to section 6, referred only to the "new program* provision,
stating, "Additionally, this measure [] (1) will not allow the state government to force programs on local

governments without the state paying for them.”

2 The bill was approved by the Governor and filed with the Secretary of State on September 22, 1980. Prior
to this, the Assembly gave unanimous consent to a request by the bill's author that his letter to the Speaker
stating the intent of the Legislation be printed in the Assembly Journal. The letter stated: (1) that the Assembly
Ways and Means Committee had recommended approval without appropriation on grounds that the increases

were aresult of changes in the cost of living that were not reimbursable under either FRevenue and Taxation
Code section 2231, or article XIII B; (2) the Senate Finance Committee had rejected a motion to add an
appropriation and had approved a motion to concur in amendments of the Conference Committee deleting

any appropriation.
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Legislative history confirms only that the final version of Assembly Bill No. 2750, as amended in the Assembly
on April 16, 1986, contained no appropriation. As introduced on March 4, 1980, with a higher minimum salary
of $510 on which to base benefits, an unspecified appropriation was included.

3 The superior court consolidated another action by the County of Butte, Novato Fire Protection District, and
the Galt Unified School District with that action. Neither those plaintiffs nor the County of San Bernardino
are parties to the appeal.

4 The same section "recognized,” however, that a local agency "may pursue any remedies to obtain
reimbursement available to it under the statutes governing reimbursement for state-mandated costs in
chapter 3 of the Revenue and Taxation Code, commencing with section 2201.

5 The court concluded that there was no legal or semantic difference in the meaning of the terms and considered
the intent or purpose of the two provisions to be identical.

6 The Court of Appeal also considered the expression of legislative intent reflected in the letter by the author
of Assembly Bill No. 2750 (see fn. 2, ante). While consideration of that expression of intent may have been
proper in construing Assembly Bill No. 2750, we question its relevance to the proper construction of either

section 6, adopted by the electorate in the prior year, or of FRevenue and Taxation Code section 2207,
subdivision (a) enacted in 1975. (Cf. '~ California Employment Stabilization Co. v. Payne (1947) 31 Cal.2d

210, 213-214 [ =187 P.2d 702].) There is no assurance that the Assembly understood that its approval of
printing a statement of intent as to the later bill was also to be read as a statement of intent regarding the
earlier statute, and it was not relevant to the intent of the electorate in adopting section 6.

The Court of Appeal also recognized that the history of Assembly Bill No. 2750 and Statutes 1982, chapter
922, which demonstrated the clear intent of the Legislature to omit any appropriation for reimbursement of
local government expenditures to pay the higher benefits precluded reliance on reimbursement provisions
included in benefit-increase bills passed in earlier years. (See e.g., Stats. 1973, chs. 1021 and 1023.)

7 We infer that the intent of the Court of Appeal was to reverse the order denying the petition for writ of mandate
and to order the superior court to grant the petition and remand the matter to the board with directions to
set aside its order and reconsider the claim after making the additional findings. (See I'~Code Civ. Proc. §

1094.5, subd. (f).)

8 Pursuant to the 1972 and successor 1973 property tax relief statutes the Legislature had included
appropriations in measures which, in the opinion of the Legislature, mandated new programs or increased
levels of service in existing programs (see, e.g., Stats. 1973, ch. 1021, § 4, p. 2026; ch. 1022, § 2, p.
2027; Stats. 1976, ch. 1017, § 9, p. 4597) and reimbursement claims filed with the State Board of Control

pursuant to FRevenue and Taxation Code sections 2218-2218.54 had been honored. When the Legislature
fails to include such appropriations there is no judicially enforceable remedy for the statutory violation

notwithstanding the command of FRevenue and Taxation Code section 2231, subdivision (a) that “[t]he

state shall reimburse each local agency for all 'costs mandated by the state,’ as defined in FSection 2207
and the additional command of subdivision (b) that any statute imposing such costs “provide an appropriation

therefor.” (™" County of Orange v. Flournoy (1974) 42 Cal.App.3d 908, 913 [='117 Cal.Rptr. 224].)

9 Whether a constitutional provision which requires a supermajority vote to enact substantive legislation, as
opposed to funding the program, may be validly enacted as a Constitutional amendment rather than through
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10

11

revision of the Constitution is an open question. (See I'~Amador Valley Joint Union High Sch. Dist. v. State

Bd. of Equalization (1978) 22 Cal.3d 208, 228 [[149 Cal.Rptr. 239, 583 P.2d 1281].)

The Court of Appeal reached a different conclusion in FCity of Sacramento v. State of California (1984) 156

Cal.App.3d 182 [F203 Cal.Rptr. 258], with respect to a newly enacted law requiring that all public employees
be covered by unemployment insurance. Approaching the question as to whether the expense was a “state
mandated cost,” rather than as whether the provision of an employee benefit was a “program or service”
within the meaning of the Constitution, the court concluded that reimbursement was required. To the extent
that this decision is inconsistent with our conclusion here, it is disapproved.

Section 4: “The Legislature is hereby expressly vested with plenary power, unlimited by any provision
of this Constitution, to create, and enforce a complete system of workers' compensation, by appropriate
legislation, and in that behalf to create and enforce a liability on the part of any or all persons to compensate
any or all of their workers for injury or disability, and their dependents for death incurred or sustained by the
said workers in the course of their employment, irrespective of the fault of any party. A complete system of
workers' compensation includes adequate provisions for the comfort, health and safety and general welfare
of any and all workers and those dependent upon them for support to the extent of relieving from the
consequences of any injury or death incurred or sustained by workers in the course of their employment,
irrespective of the fault of any party; also full provision for securing safety in places of employment; full
provision for such medical, surgical, hospital and other remedial treatment as is requisite to cure and relieve
from the effects of such injury; full provision for adequate insurance coverage against liability to pay or
furnish compensation; full provision for regulating such insurance coverage in all its aspects, including
the establishment and management of a State compensation insurance fund; full provision for otherwise
securing the payment of compensation and full provision for vesting power, authority and jurisdiction in an
administrative body with all the requisite governmental functions to determine any dispute or matter arising
under such legislation, to the end that the administration of such legislation shall accomplish substantial
justice in all cases expeditiously, inexpensively, and without encumbrance of any character; all of which
matters are expressly declared to be the social public policy of this State, binding upon all departments of
the State government.

“The Legislature is vested with plenary powers, to provide for the settlement of any disputes arising under
such legislation by arbitration, or by an industrial accident commission, by the courts, or by either, any, or all
of these agencies, either separately or in combination, and may fix and control the method and manner of
trial of any such dispute, the rules of evidence and the manner of review of decisions rendered by the tribunal
or tribunals designated by it; provided, that all decisions of any such tribunal shall be subject to review by the
appellate courts of this State. The Legislature may combine in one statute all the provisions for a complete
system of workers' compensation, as herein defined.

“The Legislature shall have power to provide for the payment of an award to the state in the case of the death,
arising out of and in the course of the employment, of an employee without dependents, and such awards
may be used for the payment of extra compensation for subsequent injuries beyond the liability of a single
employer for awards to employees of the employer.

“Nothing contained herein shall be taken or construed to impair or render ineffectual in any measure the
creation and existence of the industrial accident commission of this State or the State compensation insurance
fund, the creation and existence of which, with all the functions vested in them, are hereby ratified and
confirmed.” (Italics added.)
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COUNTY OF SAN DIEGO, Cross-
complainant and Respondent,
V.
THE STATE OF CALIFORNIA et
al., Cross-defendants and Appellants.

No. S046843.
Mar 3, 1997.

SUMMARY

After a county's unsuccessful administrative attempts to
obtain reimbursement from the state for expenses incurred
through its County Medical Services (CMS) program, and
after a class action was filed on behalf of CMS program
beneficiaries seeking to enjoin termination of the program,
the county filed a cross-complaint and petition for a writ
of mandate (Code Civ. Proc., § 1085) against the state, the
Commission on State Mandates, and various state officers, to
determine the county's rights under Cal. Const., art. XIII B, § 6
(reimbursement to local government for state-mandated new
program or higher level of service). The county alleged that
the Legislature's 1982 transfer to counties of responsibility for
providing health care for medically indigent adults mandated
a reimbursable new program. The trial court found that the
state had an obligation to fund the county's CMS program.
(Superior Court of San Diego County, No. 634931, Michael

1. Greer, * Harrison R. Hollywood, and Judith D. McConnell,
Judges.) The Court of Appeal, Fourth Dist., Div. One, No.
DO018634, affirmed the judgment of the trial court insofar as
it provided that Cal. Const., art. XIII B, § 6, required the
state to fund the CMS program. The Court of Appeal also
affirmed the trial court's finding that the state had required the
county to spend at least $41 million on the CMS program in
fiscal years 1989-1990 and 1990-1991. However, the Court of
Appeal reversed those portions of the judgment determining
the final reimbursement amount and specifying the state funds
from which the state was to satisfy the judgment. The Court

of Appeal remanded to the commission to determine the
reimbursement amount and appropriate statutory remedies.

The Supreme Court affirmed the judgment of the Court of
Appeal insofar as it held that the exclusion of medically
indigent adults from Medi-Cal imposed a mandate on the
county within the meaning of Cal. Const., art. XIII B, §
6. The Supreme Court reversed the judgment insofar as it
held that the state required the county to spend at least $41
million on the CMS *69 program in fiscal years 1989-1990
and 1990-1991, and remanded the matter to the commission
to determine whether, and by what amount, the statutory
standards of care (e.g., Health & Saf. Code, § 1442.5, former
subd. (c), Welf. & Inst. Code, §§ 10000, 17000) forced the
county to incur costs in excess of the funds provided by
the state, and to determine the statutory remedies to which
the county was entitled. The court held that the trial court
had jurisdiction to adjudicate the county's mandate claim,
notwithstanding that a test claim was pending in an action by
a different county. The trial court should not have proceeded
while the other action was pending, since one purpose of
the test claim procedure is to avoid multiple proceedings
addressing the same claim. However, the error was not
jurisdictional; the governing statutes simply vest primary
jurisdiction in the court hearing the test claim. The court
also held that the Legislature's 1982 transfer to counties of
responsibility for providing health care for medically indigent
adults mandated a reimbursable new program. The state
asserted the source of the county's obligation to provide such
care was Welf. & Inst. Code, § 17000, enacted in 1965, rather
than the 1982 legislation, and since Cal. Const., art. XIII B,
§ 6, did not apply to “mandates enacted prior to January 1,
1975,” there was no reimbursable mandate. However, Welf.
& Inst. Code, § 17000, requires a county to support indigent
persons only in the event they are not assisted by other
sources. The court further held that there was a reimbursable
new program, despite the state's assertion that the county
had discretion to refuse to provide the medical care. While
Welf. & Inst. Code, § 17001, confers discretion on counties to
provide general assistance, there are limits to this discretion.
The standards must meet the objectives of Welf. & Inst. Code,
§ 17000, or be struck down as void by the courts. The court
also held that the Court of Appeal, in reversing the damages
portion of the trial court's judgment and remanding to the
commission to determine the amount of any reimbursement
due, erred in finding the county had a minimum required
expenditure on its CMS program. (Opinion by Chin, J., with
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Aldrich, J., t concurring. Dissenting opinion by Kennard, J.)

HEADNOTES

Classified to California Digest of Official Reports

(1)
State of California § 12--Fiscal Matters--Appropriations--
Reimbursement to Local Government for State-mandated
Program.

*70 Cal. Const., art. XIII A, and art. XIII B, work in
tandem, together restricting California governments' power
both to levy and to spend for public purposes. Their
goals are to protect residents from excessive taxation and
government spending. The purpose of Cal. Const., art. XIII B,
§ 6 (reimbursement to local government for state-mandated
new program or higher level of service), is to preclude
the state from shifting financial responsibility for carrying
out governmental functions to local agencies, which are
ill equipped to assume increased financial responsibilities
because of the taxing and spending limitations that Cal.
Const., arts. XIII A and XIII B, impose. With certain
exceptions, Cal. Const., art. XIII B, § 6, essentially requires
the state to pay for any new governmental programs, or
for higher levels of service under existing programs, that it
imposes upon local governmental agencies.

(2a, 2b)

State of California § 12--Fiscal Matters--Appropriations--
Reimbursement to Local Government for State-mandated
Program--County's Reimbursement for Cost of Health Care
to Indigent Adults--Jurisdiction--With Pending Test Claim.
The trial court had jurisdiction to adjudicate a county's
mandate claim asserting the Legislature's transfer to counties
of the responsibility for providing health care for medically
indigent adults constituted a new program or higher level
of service that required state funding under Cal. Const.,
art. XIII B, § 6 (reimbursement to local government for
costs of new state-mandated program), notwithstanding that
a test claim was pending in an action by a different county.
The trial court should not have proceeded while the other
action was pending, since one purpose of the test claim
procedure is to avoid multiple proceedings addressing the
same claim. However, the error was not jurisdictional; the
governing statutes simply vest primary jurisdiction in the
court hearing the test claim. The trial court's failure to defer to

the primary jurisdiction of the other court did not prejudice the
state. The trial court did not usurp the Commission on State
Mandates' authority, since the commission had exercised its
authority in the pending action. Since the pending action was
settled, no multiple decisions resulted. Nor did lack of an
administrative record prejudice the state, since determining
whether a statute imposes a state mandate is an issue of law.
Also, attempts to seek relief from the commission would
have been futile, thus triggering the futility exception to the
exhaustion requirement, given that the commission rejected
the other county's claim.

3)

Administrative Law § 99--Judicial Review and Relief--
Administrative Mandamus--Jurisdiction--As Derived From
Constitution.

The power of superior courts to perform mandamus review
of administrative decisions derives in part from Cal. Const.,
art. VI, § 10. *71 That section gives the Supreme Court,
Courts of Appeal, and superior courts “original jurisdiction
in proceedings for extraordinary relief in the nature of
mandamus.” The jurisdiction thus vested may not lightly
be deemed to have been destroyed. While the courts are
subject to reasonable statutory regulation of procedure and
other matters, they will maintain their constitutional powers
in order effectively to function as a separate department of
government. Consequently an intent to defeat the exercise of
the court's jurisdiction will not be supplied by implication.

“4)

State of California § 12--Fiscal Matters--Appropriations--
Reimbursement to Local Government for State-mandated
Program--County's Reimbursement for Cost of Health Care
to Indigent Adults--Existence of Mandate.

In a county's action against the state to determine the county's
rights under Cal. Const., art. XIII B, § 6 (reimbursement to
local government for state-mandated new program or higher
level of service), the Legislature's 1982 transfer to counties
of responsibility for providing health care for medically
indigent adults mandated a reimbursable new program. The
state asserted the source of the county's obligation to provide
such care was Welf. & Inst. Code, § 17000, enacted in
1965, rather than the 1982 legislation, and since Cal. Const.,
art. XIII B, § 6, did not apply to “mandates enacted prior
to January 1, 1975, there was no reimbursable mandate.
However, Welf. & Inst. Code, § 17000, requires a county
to support indigent persons only in the event they are not
assisted by other sources. To the extent care was provided
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prior to the 1982 legislation, the county's obligation had
been reduced. Also, the state's assumption of full funding
responsibility prior to the 1982 legislation was not intended
to be temporary. The 1978 legislation that assumed funding
responsibility was limited to one year, but similar legislation
in 1979 contained no such limiting language. Although the
state asserted the health care program was never operated
by the state, the Legislature, in adopting Medi-Cal, shifted
responsibility for indigent medical care from counties to the
state. Medi-Cal permitted county boards of supervisors to
prescribe rules (Welf. & Inst. Code, § 14000.2), and Medi-Cal
was administered by state departments and agencies.

[See 9 Witkin, Summary of Cal. Law (9th ed. 1989) Taxation,
§ 123.]

(5a, 5b)

State of California § 12--Fiscal Matters--Appropriations--
Reimbursement to Local Government for State-mandated
Program--County's Reimbursement for Cost of Health Care
to Indigent Adults--Existence of Mandate--Discretion to Set
Standards-- *72 Eligibility.

In a county's action against the state to determine the county's
rights under Cal. Const., art. XIII B, § 6 (reimbursement to
local government for state-mandated new program or higher
level of service), the Legislature's 1982 transfer to counties of
responsibility for providing health care for medically indigent
adults mandated a reimbursable new program, despite the
state's assertion that the county had discretion to refuse to
provide such care. While Welf. & Inst. Code, § 17001,
confers discretion on counties to provide general assistance,
there are limits to this discretion. The standards must meet
the objectives of Welf. & Inst. Code, § 17000 (counties
shall relieve and support “indigent persons”), or be struck
down as void by the courts. As to eligibility standards,
counties must provide care to all adult medically indigent
persons (MIP's). Although Welf. & Inst. Code, § 17000,
does not define “indigent persons,” the 1982 legislation
made clear that adult MIP's were within this category. The
coverage history of Medi-Cal demonstrates the Legislature
has always viewed all adult MIP's as “indigent persons” under
Welf. & Inst. Code, § 17000. The Attorney General also
opined that the 1971 inclusion of MIP's in Medi-Cal did
not alter the duty of counties to provide care to indigents
not eligible for Medi-Cal, and this opinion was entitled to
considerable weight. Absent controlling authority, the opinion
was persuasive since it was presumed the Legislature was
cognizant of the Attorney General's construction and would

have taken corrective action if it disagreed. (Disapproving
FBay General Community Hospital v. County of San Diego

(1984) 156 Cal.App.3d 944 [F203 Cal.Rptr. 184] insofar
as it holds that a county's responsibility under Welf. & Inst.
Code, § 17000, extends only to indigents as defined by the
county's board of supervisors, and suggests that a county may
refuse to provide medical care to persons who are “indigent”
within the meaning of Welf. & Inst. Code, § 17000, but do not
qualify for Medi-Cal.)

(©)

Public Aid and Welfare § 4--County Assistance--Counties'
Discretion.

Counties may exercise their discretion under Welf. & Inst.
Code, § 17001 (county board of supervisors or authorized
agency shall adopt standards of aid and care for indigent
and dependent poor), only within fixed boundaries. In
administering General Assistance relief the county acts as
an agent of the state. When a statute confers upon a state
agency the authority to adopt regulations to implement,
interpret, make specific or otherwise carry out its provisions,
the agency's regulations must be consistent, not in conflict
with the statute, and reasonably necessary to effectuate its

purpose (FGOV. Code, § 11374). Despite the counties'
statutory discretion, courts have consistently invalidated
county welfare regulations that fail to meet statutory
requirements. *73

(7

State of California § 12--Fiscal Matters--Appropriations--
Reimbursement to Local Government for State-mandated
Program--County's Reimbursement for Cost of Health Care
to Indigent Adults--Existence of Mandate--Discretion to Set
Standards--Service.

In a county's action against the state to determine the county's
rights under Cal. Const., art. XIII B, § 6 (reimbursement to
local government for state-mandated new program or higher
level of service), the Legislature's 1982 transfer to counties of
responsibility for providing health care for medically indigent
adults mandated a reimbursable new program, despite the
state's assertion that the county had discretion to refuse
to provide such care by setting its own service standards.
Welf. & Inst. Code, § 17000, mandates that medical care
be provided to indigents, and Welf. & Inst. Code, § 10000,
requires that such care be provided promptly and humanely.
There is no discretion concerning whether to provide such
care. Courts construing Welf. & Inst. Code, § 17000, have
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held it imposes a mandatory duty upon counties to provide
medically necessary care, not just emergency care, and it
has been interpreted to impose a minimum standard of care.
Until its repeal in 1992, Health & Saf. Code, § 1442.5,
former subd. (c), also spoke to the level of services that
counties had to provide under Welf. & Inst. Code, § 17000,
requiring that the availability and quality of services provided
to indigents directly by the county or alternatively be the same
as that available to nonindigents in private facilities in that

county. (Disapproving F Cookev. Superior Court (1989)213

Cal.App.3d 401 [F261 Cal.Rptr. 706] to the extent it held
that Health & Saf. Code, § 1442.5, former subd. (c), was
merely a limitation on a county's ability to close facilities or
reduce services provided in those facilities, and was irrelevant
absent a claim that a county facility was closed or that services
in the county were reduced.)

@®)

State of California § 12--Fiscal Matters--Appropriations--
Reimbursement to Local Government for State-mandated
Program--County's Reimbursement for Cost of Health Care
to Indigent Adults--Minimum Required Expenditure.

In a county's action against the state to determine the county's
rights under Cal. Const., art. XIII B, § 6 (reimbursement to
local government for state-mandated new program or higher
level of service), in which the trial court found that the
Legislature's 1982 transfer to counties of the responsibility
for providing health care for medically indigent adults
mandated a reimbursable new program entitling the county to
reimbursement, the Court of Appeal, in reversing the damages
portion of the trial court's judgment and remanding to the
Commission on State Mandates to determine the amount of
any reimbursement due, erred in finding the county *74

had a minimum required expenditure on its County Medical
Services (CMS) program. The Court of Appeal relied on Welf.
& Inst. Code, former § 16990, subd. (a), which set forth
the financial maintenance-of-effort requirement for counties
that received California Healthcare for the Indigent Program
(CHIP) funding. However, counties that chose to seek CHIP
funds did so voluntarily. Thus, Welf. & Inst. Code, former
§ 16990, subd. (a), did not mandate a minimum funding
requirement. Nor did Welf. & Inst. Code, former § 16991,
subd. (a)(5), establish a minimum financial obligation. That
statute required the state, for fiscal years 1989-1990 and
1990-1991, to reimburse a county if its allocation from
various sources was less than the funding it received under

FWelf. & Inst. Code, § 16703, for 1988-1989. Nothing

about this requirement imposed on the county a minimum
funding requirement.

©)

State of California § 12--Fiscal Matters--Appropriations--
Reimbursement to Local Government for State-mandated
Program--County's Reimbursement for Cost of Health Care to
Indigent Adults--Proper Mandamus Proceeding:Mandamus
and Prohibition § 23--Claim Against Commission on State
Mandates.

In a county's action against the state to determine the county's
rights under Cal. Const., art. XIII B, § 6 (reimbursement to
local government for state-mandated new program or higher
level of service), after the Commission on State Mandates
indicated the Legislature's 1982 transfer to counties of the
responsibility for providing health care for medically indigent
adults did not mandate a reimbursable new program, a
mandamus proceeding under Code Civ. Proc., § 1085, was
not an improper vehicle for challenging the commission's

position. Mandamus under FjCode Civ. Proc., § 1094.5,
commonly denominated “administrative” mandamus, is
mandamus still. The full panoply of rules applicable to
ordinary mandamus applies to administrative mandamus
proceedings, except where they are modified by statute.
Where entitlement to mandamus relief is adequately alleged,
a trial court may treat a proceeding under Code Civ. Proc.,

§ 1085, as one brought under FJCOde Civ. Proc., § 1094.5,
and should overrule a demurrer asserting that the wrong
mandamus statute has been invoked. In any event, the
determination whether the statutes at issue established a
mandate under Cal. Const., art. XIII B, § 6, was a question of
law. Where a purely legal question is at issue, courts exercise
independent judgment, no matter whether the issue arises by
traditional or administrative mandate. *75
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111, Assistant Attorney General, John H. Sanders and Richard
T. Waldow, Deputy Attorneys General, for Cross-defendants
and Appellants.
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CHIN, J.

Section 6 of article XIII B of the California Constitution
(section 6) requires the State of California (state), subject
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to certain exceptions, to “provide a subvention of funds to
reimburse” local governments “[w]henever the Legislature or
any state agency mandates a new program or higher level
of service ....” In this action, the County of San Diego (San
Diego or the County) seeks reimbursement under section 6
from the state for the costs of providing health care services
to certain adults who formerly received medical care under
the California Medical Assistance Program (Medi-Cal) (see

Welf. & Inst. Code, § 14063) ! because they were medically
indigent, i.e., they had insufficient financial resources to pay
for their own medical care. In 1979, when the electorate
adopted section 6, the state provided Medi-Cal coverage to
these medically indigent adults without requiring financial
contributions from counties. Effective January 1, 1983, the
Legislature excluded this population from Medi-Cal. (Stats.
1982, ch. 328, §§ 6, 8.3, 8.5, pp. 1574-1576; Stats. 1982, ch.
1594, §§ 19, 86, pp. 6315, 6357.) Since that date, San Diego
has provided medical care to these individuals with varying
levels of state financial assistance.

To resolve San Diego's claim, we must determine whether
the Legislature's exclusion of medically indigent adults from
Medi-Cal “mandate[d] a new program or higher level of
service” on San Diego within the meaning of section 6. The
Commission on State Mandates (Commission), which the
Legislature created to determine claims under section 6, has
ruled that section 6 does not apply to the Legislature's action
and has rejected reimbursement claims like San Diego's.

(See I~ Kinlaw v. State of California (1991) 54 Cal.3d 326,
330, fn. 2 [285 Cal.Rptr. 66, 814 P.2d 1308] (Kinlaw).)
The trial court and Court of Appeal in this case disagreed
with the Commission, finding that San Diego was entitled
to reimbursement. The state seeks *76 reversal of this
finding. It also argues that San Diego's failure to follow
statutory procedures deprived the courts of jurisdiction to hear
its claim. We reject the state's jurisdictional argument and
affirm the finding that the Legislature's exclusion of medically
indigent adults from Medi-Cal “mandate[d] a new program
or higher level of service” within the meaning of section
6. Accordingly, we remand the matter to the Commission
to determine the amount of reimbursement, if any, due San
Diego under the governing statutes.

I. Funding of Indigent Medical Care
Before the start of Medi-Cal, “the indigent in California
were provided health care services through a variety of
different programs and institutions.” (Assem. Com. on Public
Health, Preliminary Rep. on Medi-Cal (Feb. 29, 1968) p.

3 (Preliminary Report).) County hospitals “provided a wide
range of inpatient and outpatient hospital services to all
persons who met county indigency requirements whether
or not they were public assistance recipients. The major
responsibility for supporting county hospitals rested upon
the counties, financed primarily through property taxes, with
minor contributions from” other sources. (/d. at p. 4.)

Medi-Cal, which began operating March 1, 1966, established
“a program of basic and extended health care services for
recipients of public assistance and for medically indigent

persons.” (I Morris v. Williams (1967) 67 Cal.2d 733, 738

[63 Cal.Rptr. 689, 433 P.2d 697] (Morris); I —id. at p. 740;
see also Stats. 1966, Second Ex. Sess. 1965, ch. 4, § 2,
p. 103.) It “represent[ed] California's implementation of the

federal Medicaid program (F42 U.S.C. §§ 1396-1396v),
through which the federal government provide[d] financial
assistance to states so that they [might] furnish medical

care to qualified indigent persons. [Citation.]” ("~ Robert F.
Kennedy Medical Center v. Belshé (1996) 13 Cal.4th 748,

751 [I=55 Cal.Rptr.2d 107, 919 P.2d 721] (Belshé).) “[Bly
meeting the requirements of federal law,” Medi-Cal “qualif
[ied] California for the receipt of federal funds made available

under title XIX of the Social Security Act.” (I~ Morris,
supra, 67 Cal.2d at p. 738.) “Title [XIX] permitted the
combination of the major governmental health care systems
which provided care for the indigent into a single system
financed by the state and federal governments. By 1975,
this system, at least as originally proposed, would provide a
wide range of health care services for all those who [were]
indigent regardless of whether they [were] public assistance
recipients ....” (Preliminary Rep., supra, at p. 4; see also
Act of July 30, 1965, Pub.L. No. 89-97, § 121(a), 79 Stat.
286, reprinted in 1965 U.S. Code *77 Cong. & Admin.
News, p. 378 [states must make effort to liberalize eligibility
requirements “with a view toward furnishing by July 1,
1975, comprehensive care and services to substantially all
individuals who meet the plan's eligibility standards with

respect to income and resources”].) 2

However, eligibility for Medi-Cal was initially limited only
to persons linked to a federal categorical aid program by age
(at least 65), blindness, disability, or membership in a family
with dependent children within the meaning of the Aid to
Families with Dependent Children program (AFDC). (See
Legis. Analyst, Rep. to Joint Legis. Budget Com., Analysis of
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1971-1972 Budget Bill, Sen. Bill No. 207 (1971 Reg. Sess.)
pp. 548,550 (1971 Legislative Analyst's Report).) Individuals
possessing one of these characteristics (categorically linked
persons) received full benefits if they actually received public
assistance payments. (Id. at p. 550.) Lesser benefits were
available to categorically linked persons who were only
medically indigent, i.e., their income and resources, although
rendering them ineligible for cash aid, were “not sufficient
to meet the cost of health care.” (Morris, supra, 67 Cal.2d
at p. 750; see also 1971 Legis. Analyst's Rep., supra, at pp.
548, 550; Stats. 1966, Second Ex. Sess. 1965, ch. 4, § 2, pp.
105-106.)

Individuals not linked to a federal categorical aid program
(non-categorically linked persons) were ineligible for Medi-
Cal, regardless of their means. Thus, “a group of citizens,
not covered by Medi-Cal and yet unable to afford medical
care, remained the responsibility of” the counties. (County
of Santa Clara v. Hall (1972) 23 Cal.App.3d 1059, 1061
[100 Cal.Rptr. 629] (Hall).) In establishing Medi-Cal, the
Legislature expressly recognized this fact by enacting former
section 14108.5, which provided: “The Legislature hereby
declares its concern with the problems which will be facing
the counties with respect to the medical care of indigent
persons who are not covered [by Medi-Cal] ... and ... whose
medical care must be financed entirely by the counties in
a time of heavily increasing medical costs.” (Stats. 1966,
Second Ex. Sess. 1965, ch. 4, § 2, p. 116.) The Legislature
directed the Health Review and Program Council “to study
this problem and report its findings to the Legislature no later
than March 1, 1967.” (Ibid.)

Moreover, although it required counties to contribute to the
costs of Medi-Cal, the Legislature established a method for
determining the amount of their contributions that would
“leave them with [[sufficient funds to provide hospital care
for those persons not eligible for Medi-Cal.” (Hall, supra, 23
Cal.App.3d at p. 1061, fn. omitted.) Former section 14150.1,
*78 which was known as the “county option” or the “option
plan,” required a county “to pay the state a sum equal to 100
percent of the county's health care costs (which included both
linked and nonlinked individuals) provided in the 1964-1965
fiscal year, with an adjustment for population increase; in
return the state would pay the county's entire cost of medical

care.”? (T County of Sacramento v. Lackner (1979) 97
Cal.App.3d 576, 581 [159 Cal.Rptr. 1] (Lackner).) Under
the county option, “the state agreed to assume all county

health care costs ... in excess of” the county's payment.

(Id. at p. 586.) It “made no distinction between 'linked'
and 'monlinked' persons,” and “simply guaranteed a medical
cost ceiling to counties electing to come within the option
plan.” (Ibid.) “Any difference in actual operating costs and
the limit set by the option provision [was] assumed entirely by
the state.” (Preliminary Rep., supra, at p. 10, fn. 2.) Thus, the
county option “guarantee[d] state participation in the cost of
care for medically indigent persons who [were] not otherwise
covered by the basic Medi-Cal program or other repayment

programs.”4 (1971 Legis. Analyst's Rep., supra, at p. 549.)

Primarily through the county option, Medi-Cal caused a
“significant shift in financing of health care from the counties
to the state and federal government.... During the first 28
months of the program the state ... paid approximately
$76 million for care of non-Medi-Cal indigents in county
hospitals.” (Preliminary Rep., supra, at p. 31.) These state
funds paid “costs that would otherwise have been borne
by counties through increases in property taxes.” (Legis.
Analyst, Rep. to Joint Legis. Budget Com., Analysis of
1974-1975 Budget Bill, Sen. Bill No. 1525 (1973-1974 Reg.
Sess.) p. 626 (1974 Legislative Analyst's Report).) “[FJaced
with escalating Medi-Cal costs, the Legislature in 1967
imposed strict guidelines on reimbursing counties electing to
come under the 'option' plan. ([Former] § 14150.2.) Pursuant
to subdivision (c) of [former] section 14150.2, the state
imposed a limit on its obligation to pay for medical services to
nonlinked persons *79 served by a county within the 'option’
plan.” (Lackner, supra, 97 Cal.App.3d at p. 589; see also
Stats. 1967, ch. 104, § 3, p. 1019; Stats. 1969, ch. 21, § 57,
pp- 106-107; 1974 Legis. Analyst's Rep., supra, at p. 626.)

In 1971, the Legislature substantially revised Medi-Cal.
It extended coverage to certain noncategorically linked
minors and adults “who [were] financially unable to pay
for their medical care.” (Legis. Counsel's Dig., Assem. Bill
No. 949, 3 Stats. 1971 (Reg. Sess.) Summary Dig., p.
83; see Stats. 1971, ch. 577, §§ 12, 23, pp. 1110-1111,
1115.) These medically indigent individuals met “the
income and resource requirements for aid under [AFDC]
but [did] not otherwise qualify[] as a public assistance
recipient.” (56 Ops.Cal.Atty.Gen. 568, 569 (1973).) The
Legislature anticipated that this eligibility expansion would
bring “approximately 800,000 additional medically needy
Californians” into Medi-Cal. (Stats. 1971, ch. 577, § 56, p.
1136.) The 1971 legislation referred to these individuals as “
'[n]oncategorically related needy person [s].' ” (Stats. 1971,
ch. 577, § 23, p. 1115.) Subsequent legislation designated
them as “medically indigent person[s]” (MIP's) and provided
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them coverage under former section 14005.4. (Stats. 1976, ch.
126, § 7, p. 200; id. at § 20, p. 204.)

The 1971 legislation also established a new method for
determining each county's financial contribution to Medi-Cal.
The Legislature eliminated the county option by repealing
former section 14150.1 and enacting former section 14150.
That section specified (by amount) each county's share of
Medi-Cal costs for the 1972-1973 fiscal year and set forth a
formula for increasing the share in subsequent years based on
the taxable assessed value of certain property. (Stats. 1971,
ch. 577, §§ 41, 42, pp. 1131-1133.)

For the 1978-1979 fiscal year, the state assumed each county's
share of Medi-Cal costs under former section 14150. (Stats.
1978, ch. 292, § 33, p. 610.) In July 1979, the Legislature
repealed former section 14150 altogether, thereby eliminating
the counties' responsibility to share in Medi-Cal costs. (Stats.
1979, ch. 282, § 74, p. 1043.) Thus, in November 1979,
when the electorate adopted section 6, “the state was funding
Medi-Cal coverage for [MIP's] without requiring any county

financial contribution.” (F:IKinlaw, supra, 54 Cal.3d at p.
329.) The state continued to provide full funding for MIP
medical care through 1982.

In 1982, the Legislature passed two Medi-Cal reform bills
that, as of January 1, 1983, excluded from Medi-Cal most
adults who had been eligible *80 under the MIP category

(adult MIP's or Medically Indigent Adults). > (Stats. 1982, ch.
328, §§ 6, 8.3, 8.5, pp. 1574-1576; Stats. 1982, ch. 1594, §§

19, 86, pp. 6315, 6357; FCooke v. Superior Court (1989)
213 Cal.App.3d 401, 411 [261 Cal.Rptr. 706] (Cooke).)
As part of excluding this population from Medi-Cal, the
Legislature created the Medically Indigent Services Account
(MISA) as a mechanism for “transfer[ing] [state] funds to
the counties for the provision of health care services.” (Stats.
1982, ch. 1594, § 86, p. 6357.) Through MISA, the state
annually allocated funds to counties based on “the average
amount expended” during the previous three fiscal years
on Medi-Cal services for county residents who had been
eligible as MIP's. (Stats. 1982, ch. 1594, § 69, p. 6345.)
The Legislature directed that MISA funds “be consolidated
with existing county health services funds in order to provide
health services to low-income persons and other persons
not eligible for the Medi-Cal program.” (Stats. 1982, ch.
1594, § 86, p. 6357.) It further provided: “Any person whose
income and resources meet the income and resource criteria
for certification for [Medi-Cal] services pursuant to Section

14005.7 other than for the aged, blind, or disabled, shall not
be excluded from eligibility for services to the extent that state
funds are provided.” (Stats. 1982, ch. 1594, § 70, p. 6346.)

After passage of the 1982 legislation, San Diego established
a county medical services (CMS) program to provide medical
care to adult MIP's. According to San Diego, between 1983
and June 1989, the state fully funded San Diego's CMS
program through MISA. However, for fiscal years 1989-1990
and 1990-1991, the state only partially funded San Diego's
CMS program. For example, San Diego asserts that, in fiscal
year 1990-1991, it exhausted state-provided MISA funds by
December 24, 1990. Faced with this shortfall, San Diego's
board of supervisors voted in February 1991 to terminate the
CMS program unless the state agreed by March 8 to provide
full funding for the 1990-1991 fiscal year. After the state
refused to provide additional funding, San Diego notified
affected individuals and medical service providers that it
would terminate the CMS program at midnight on March 19,
1991. The response to the County's notification ultimately
resulted in the unfunded mandate claim now before us.

I1. Unfunded Mandates
Through adoption of Proposition 13 in 1978, the voters added
article XIII A to the California Constitution, which “imposes
a limit on the power of state and local governments to

adopt and levy taxes. [Citation.]” (F]C()unty of Fresno v.

State of California (1991) 53 Cal.3d 482, 486 [F:I *81 280
Cal.Rptr. 92, 808 P.2d 235] (County of Fresno).) The next
year, the voters added article XIII B to the Constitution, which
“impose[s] a complementary limit on the rate of growth in

governmental spending.” (F]San Francisco Taxpayers Assn.

v. Board of Supervisors (1992) 2 Cal.4th 571, 574 [F:|7
Cal.Rptr.2d 245, 828 P.2d 147].) (1) These two constitutional
articles “work in tandem, together restricting California
governments' power both to levy and to spend for public

purposes.” (F]Cl'ty of Sacramento v. State of California

(1990) 50 Cal.3d 51, 59, fn. 1 [F:|266 Cal.Rptr. 139, 785 P.2d
522].) Their goals are “to protect residents from excessive

taxation and government spending. [Citation.]” (F]County of
Los Angeles v. State of California (1987) 43 Cal.3d 46, 61

[F]233 Cal.Rptr. 38, 729 P.2d 202] (County of Los Angeles).)

California Constitution, article XIII B includes section
6, which is the constitutional provision at issue here. It
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provides in relevant part: “Whenever the Legislature or any
state agency mandates a new program or higher level of
service on any local government, the state shall provide a
subvention of funds to reimburse such local government
for the costs of such program or increased level of service,
except that the Legislature may, but need not, provide such
subvention of funds for the following mandates: [{]] ... [{]
(c) Legislative mandates enacted prior to January 1, 1975,
or executive orders or regulations initially implementing
legislation enacted prior to January 1, 1975.” Section 6
recognizes that articles XIII A and XIII B severely restrict
the taxing and spending powers of local governments.

(F:ICounty of Fresno, supra, 53 Cal.3d at p. 487.) Its
purpose is to preclude the state from shifting financial
responsibility for carrying out governmental functions to
local agencies, which are “ill equipped” to assume increased
financial responsibilities because of the taxing and spending

limitations that articles XIII A and XIII B impose. (F]County

of Fresno, supra, 53 Cal.3d at p. 487, FjCounty of Los
Angeles, supra, 43 Cal.3d at p. 61.) With certain exceptions,
section 6 “[e]ssentially” requires the state “to pay for
any new governmental programs, or for higher levels of
service under existing programs, that it imposes upon local

governmental agencies. [Citation.]” (F:IHayes v. Commission

on State Mandates (1992) 11 Cal.App.4th 1564, 1577 [F:IIS
Cal.Rptr.2d 547].)

In 1984, the Legislature created a statutory procedure for
determining whether a statute imposes state-mandated costs
on a local agency within the meaning of section 6. (Gov.
Code, § 17500 et seq.). The local agency must file a test
claim with the Commission, which, after a public hearing,
decides whether the statute mandates a new program or
increased level of service. (Gov. Code, §§ 17521, 17551,
17555.) If the Commission finds a claim to be reimbursable,
it must determine the amount of reimbursement. (Gov. Code,
§ 17557.) The local agency must then follow certain statutory
procedures to *82 obtain reimbursement. (Gov. Code, §
17558 et seq.) If the Legislature refuses to appropriate
money for a reimbursable mandate, the local agency may
file “an action in declaratory relief to declare the mandate
unenforceable and enjoin its enforcement.” (Gov. Code, §
17612, subd. (c).) If the Commission finds no reimbursable
mandate, the local agency may challenge this finding by

administrative mandate proceedings under Fjsection 1094.5
of the Code of Civil Procedure. (Gov. Code, § 17559.)

F]Government Code section 17552 declares that these
provisions “provide the sole and exclusive procedure by
which a local agency ... may claim reimbursement for costs
mandated by the state as required by Section 6 ....”

II1. Administrative and Judicial Proceedings

A. The Los Angeles Action

On November 23, 1987, the County of Los Angeles (Los
Angeles) filed a claim (the Los Angeles action) with the
Commission asserting that the exclusion of adult MIP's from
Medi-Cal constituted a reimbursable mandate under section
6. (Kinlaw, supra, 54 Cal.3d at p. 330, fn. 2.) Alameda County
subsequently filed a claim on November 30, 1987, but the
Commission rejected it because of the pending Los Angeles
action. (/d. at p. 331, fn. 4.) Los Angeles refused to permit
Alameda County to join as a claimant, but permitted San
Bernardino County to join. (/bid.)

In April 1989, the Commission rejected the Los Angeles

claim, finding no reimbursable mandate. 6 (Kinlaw, supra,
54 Cal.3d at p. 330, fn. 2.) It found that the 1982 legislation
did not impose on counties a new program or a higher level
of service for an existing program because counties had a
“pre-existing duty” to provide medical care to the medically
indigent under section 17000. That section provides in
relevant part: “Every county ... shall relieve and support
all incompetent, poor, indigent persons ... lawfully resident
therein, when such persons are not supported and relieved
by their relatives or friends, by their own means, or by state
hospitals or other state or private institutions.” Section 17000
did not impose a reimbursable mandate under section 6, the
Commission further reasoned, because it “was enacted prior
to January 1, 1975 ....” Finally, the Commission found no
mandate because the 1982 legislation “neither establish[ed]
the level of care to be provided nor ... define[d] the class of
persons determined to be eligible for medical care since these
criteria were established by boards of supervisors” pursuant
to section 17001.

On March 20, 1990, the Los Angeles Superior Court filed a
judgment reversing the Commission's decision and directing
issuance of a peremptory *83 writ of mandate. On April
16, 1990, the Commission and the state filed an appeal in
the Second District Court of Appeal. (County of Los Angeles

v. State of California, No. B049625.)7 In early 1992, the
parties to the Los Angeles action agreed to settle their dispute
and to seek dismissal. In April 1992, after learning of this
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agreement, San Diego sought to intervene. Explaining that
it had been waiting for resolution of the action, San Diego
requested that the Court of Appeal deny the dismissal request
and add (or substitute in) the County as a party. The Court of
Appeal did not respond. On December 15, 1992, the parties
to the Los Angeles action entered into a settlement agreement
that provided for vacation of the superior court judgment and
dismissal of the appeal and superior court action. Consistent
with the settlement agreement, on December 29, 1992, the
Court of Appeal filed an order vacating the superior court
judgment, dismissing the appeal, and instructing the superior

court to dismiss the action without prejudice on remand. 8

B. The San Diego Action

1. Administrative Attempts to Obtain Reimbursement
On March 13, 1991, San Diego submitted an invoice to the
State Controller seeking reimbursement of its uncompensated
expenditures on the CMS program for fiscal year 1989-1990.
The Controller is a member of the Commission. (Gov. Code,
§ 17525.) On April 12, the Controller returned the invoice
“without action,” stating that “[n]Jo appropriation has been
given to this office to allow for reimbursement” of medical
costs for adult MIP's and noting that litigation was pending
regarding the state's reimbursement obligation. On December
18, 1991, San Diego submitted a similar invoice for the
1990-1991 fiscal year. The state has not acted regarding this
second invoice. *84

2. Court Proceedings

Responding to San Diego's notice of intent to terminate
the CMS program, on March 11, 1991, the Legal Aid
Society of San Diego filed a class action on behalf of CMS
program beneficiaries seeking to enjoin termination of the
program. The trial court later issued a preliminary injunction
prohibiting San Diego “from taking any action to reduce or
terminate” the CMS program.

On March 15, 1991, San Diego filed a cross-complaint
and petition for writ of mandate under Code of Civil
Procedure section 1085 against the state, the Commission,

and various state officers. > The cross-complaint alleged that,
by excluding adult MIP's from Medi-Cal and transferring
responsibility for their medical care to counties, the state had
mandated a new program and higher level of service within
the meaning of section 6. The cross-complaint further alleged
that the state therefore had a duty under section 6 to reimburse

San Diego for the entire cost of its CMS program, and that the
state had failed to perform its duty.

Proceeding from these initial allegations, the cross-complaint
alleged causes of action for indemnification, declaratory and
injunctive relief, reimbursement and damages, and writ of
mandate. In its first declaratory relief claim, San Diego
alleged (on information and belief) that the state contended
the CMS program was a nonreimbursable, county obligation.
In its claim for reimbursement, San Diego alleged (again on
information and belief) that the Commission had “previously
denied the claims of other counties, ruling that county medical
care programs for [adult MIP's] are not state-mandated and,
therefore, counties are not entitled to reimbursement from
the State for the costs of such programs.” “Under these
circumstances,” San Diego asserted, “denial of the County's
claim by the Commission ... is virtually certain and further
administrative pursuit of this claim would be a futile act.”

For relief, San Diego requested a judgment declaring the
following: (1) that the state must fully reimburse San Diego
if it “is compelled to provide any CMS Program services
after March 19, 19917; (2) that section 6
requires the state “to fully fund the CMS Program” (or,

to plaintiffs ...

alternatively, that the CMS program is discretionary); (3) that
the state must pay San Diego for all of its unreimbursed
costs for the CMS program during the *85 1989-1990 and
1990-1991 fiscal years; and (4) that the state shall assume
responsibility for operating any court-ordered continuation
of the CMS program. San Diego also requested that the
court issue a writ of mandamus requiring the state to fulfill
its reimbursement obligation. Finally, San Diego requested
issuance of preliminary and permanent injunctions to ensure
that the state fulfilled its obligations to the County.

In April 1991, San Diego determined that it could continue
operating the CMS program using previously unavailable
general fund revenues. Accordingly, San Diego and plaintiffs
settled their dispute, and plaintiffs dismissed their complaint.

The matter proceeded solely on San Diego's cross-complaint.
The court issued a preliminary injunction and alternative writ
in May 1991. At a hearing on June 25, 1991, the court found
that the state had an obligation to fund San Diego's CMS
program, granted San Diego's request for a writ of mandate,
and scheduled an evidentiary hearing to determine damages
and remedies. On July 1, 1991, it issued an order reflecting
this ruling and granting a peremptory writ of mandate. The
writ did not issue, however, because of the pending hearing
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to determine damages. In December 1992, after an extensive
evidentiary hearing and posthearing proceedings on the claim
for a peremptory writ of mandate, the court issued a judgment
confirming its jurisdiction to determine San Diego's claim,
finding that section 6 required the state to fund the entire
cost of San Diego's CMS program, determining the amount
that the state owed San Diego for fiscal years 1989-1990
and 1990-1991, identifying funds available to the state to
satisfy the judgment, and ordering issuance of a peremptory

writ of mandate. '® The court also issued a peremptory writ
of mandate directing the state and various state officers to
comply with the judgment.

The Court of Appeal affirmed the judgment insofar as it
provided that section 6 requires the state to fund the CMS
program. The Court of Appeal also affirmed the trial court's
finding that the state had required San Diego to spend at least
$41 million on the CMS program in fiscal years 1989-1990
and 1990-1991. However, the Court of Appeal reversed those
portions of the judgment determining the final reimbursement
amount and specifying the state funds from which the state
was to satisfy the judgment. It remanded the matter to the
Commission to determine the reimbursement amount and
appropriate statutory remedies. We then granted the state's
petition for review.

IV. Superior Court Jurisdiction
(2a) Before reaching the merits of the appeal, we must address
the state's assertion that the superior court lacked jurisdiction
to hear San *86 Diego's mandate claim. According to the

state, in Kinlaw, supra, 54 Cal.3d 326, we “unequivocally
held that the orderly determination of [unfunded] mandate
questions demands that only one claim on any particular
alleged mandate be entertained by the courts at any given
time.” Thus, if a test claim is pending, “other potential
claims must be held in abeyance ....” Applying this principle,
the state asserts that, since “the test claim litigation was
pending” in the Los Angeles action when San Diego filed its
cross-complaint seeking mandamus relief, “the superior court
lacked jurisdiction from the outset, and the resulting judgment
is a nullity. That defect cannot be cured by the settlement
of the test claim, which occurred after judgment was entered
herein.”

In Kinlaw, we held that individual taxpayers and recipients
of government benefits lack standing to enforce section
6 because the applicable administrative procedures, which
“are the exclusive means” for determining and enforcing

the state's section 6 obligations, “are available only to local
agencies and school districts directly affected by a state
mandate ....” (Kinlaw, supra, 54 Cal.3d at p. 328.) In reaching
this conclusion, we explained that the reimbursement right
under section 6 “is a right given by the Constitution to local
agencies, not individuals either as taxpayers or recipients
of government benefits and services.” (/d. at p. 334.) We
concluded that “[n]either public policy nor practical necessity
compels creation of a judicial remedy by which individuals
may enforce the right of the county to such revenues.” (/d. at
p. 335.)

In finding that individuals do not have standing to
enforce the section 6 rights of local agencies, we made
several observations in Kinlaw pertinent to operation
of the statutory process as it applies to entities that
do have standing. Citing Government Code section
17500, we explained that “the
comprehensive administrative procedures for resolution of

Legislature enacted

claims arising out of section 6 ... because the absence
of a uniform procedure had resulted in inconsistent
rulings on the existence of state mandates, unnecessary
litigation, reimbursement delays, and, apparently, resultant
uncertainties in accommodating reimbursement requirements
in the budgetary process.” (Kinlaw, supra, 54 Cal.3d at p.
331.) Thus, the governing statutes “establish[] procedures
which exist for the express purpose of avoiding multiple
proceedings, judicial and administrative, addressing the
same claim that a reimbursable state mandate has been
created.” (/d. at p. 333.) Specifically, “[t]he legislation
establishes a test-claim procedure to expeditiously resolve
2 (ld. at p. 331.)
Describing the Commission's application of the test-claim

disputes affecting multiple agencies ...

procedure to claims regarding exclusion of adult MIP's from
Medi-Cal, we observed: “The test claim by the County of Los
Angeles was filed prior to that *87 proposed by Alameda
County. The Alameda County claim was rejected for that
reason. (See [Gov. Code,] § 17521.) Los Angeles County
permitted San Bernardino County to join in its claim which
the Commission accepted as a test claim intended to resolve
the [adult MIP exclusion] issues .... Los Angeles County
declined a request from Alameda County that it be included

in the test claim ....” (/d. at p. 331, fn. 4.)

Consistent with our observations in Kinlaw, we here agree
with the state that the trial court should not have proceeded
to resolve San Diego's claim for reimbursement under section
6 while the Los Angeles action was pending. A contrary
conclusion would undermine one of “the express purpose[s]”
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of the statutory procedure: to “avoid[] multiple proceedings ...
addressing the same claim that a reimbursable state mandate
has been created.” (Kinlaw, supra, 54 Cal.3d at p. 333.)

(3) However, we reject the state's assertion that the
error was jurisdictional. The power of superior courts
to perform mandamus review of administrative decisions
derives in part from article VI, section 10 of the California

Constitution. (F:IBixhy v. Pierno (1971) 4 Cal.3d 130,

138 (993 CalRptr. 234, 481 P2d 242]; [Lipari v
Department of Motor Vehicles (1993) 16 Cal.App.4th 667,

672 [FJZO Cal.Rptr.2d 246].) That section gives “[t]he
Supreme Court, courts of appeal, [and] superior courts ...
original jurisdiction in proceedings for extraordinary relief
in the nature of mandamus ....” (Cal. Const., art. VI, § 10.)
“The jurisdiction thus vested may not lightly be deemed

to have been destroyed.” (FGarrison v. Rourke (1948) 32
Cal.2d 430, 435 [Fl% P.2d 884], overruled on another
ground in F:IKeane v. Smith (1971) 4 Cal.3d 932, 939

[F:I‘)S Cal.Rptr. 197, 485 P.2d 261].) “While the courts
are subject to reasonable statutory regulation of procedure
and other matters, they will maintain their constitutional
powers in order effectively to function as a separate
department of government. [Citations.] Consequently an
intent to defeat the exercise of the court's jurisdiction will

not be supplied by implication.” (FGarrison, supra, at p.
436.) ( 2b) Here, we find no statutory provision that either

“expressly provide[s]” (Fz'd. at p. 435) or otherwise “clearly
intend[s]” (id. at p. 436) that the Legislature intended to divest
all courts other than the court hearing the test claim of their
mandamus jurisdiction.

Rather, following Dowdall v. Superior Court (1920) 183
Cal. 348 [191 P. 685] (Dowdall), we interpret the governing
statutes as simply vesting primary jurisdiction in the court
hearing the test claim. In Dowdall, we determined the
jurisdictional effect of Code of Civil Procedure former
section 1699 on actions to settle the account of trustees of
a testamentary trust. Code of Civil Procedure former section
1699 provided in part: “Where any trust *88 has been
created by or under any will to continue after distribution,
the Superior Court shall not lose jurisdiction of the estate
by final distribution, but shall retain jurisdiction thereof
for the purpose of the settlement of accounts under the
trust.” (Stats. 1889, ch. 228, § 1, p. 337.) We explained

that, under this section, “the superior court, sitting in probate
upon the distribution of an estate wherein the will creates
a trust, retain[ed] jurisdiction of the estate for the purpose
of the settlement of the accounts under the trust.” (Dowdall,
supra, 183 Cal. at p. 353.) However, we further observed
that “the superior court of each county in the state has
general jurisdiction in equity to settle trustees' accounts and
to entertain actions for injunctions. This jurisdiction is, in
a sense, concurrent with that of the superior court, which,
by virtue of the decree of distribution, has jurisdiction of
a trust created by will. The latter, however, is the primary
jurisdiction, and if a bill in equity is filed in any other superior
court for the purpose of settling the account of such trustee,
that court, upon being informed of the jurisdiction of the court
in probate and that an account is to be or has been filed therein
for settlement, should postpone the proceeding in its own
case and allow the account to be settled by the court having
primary jurisdiction thereof.” (Ibid.)

Similarly, we conclude that, under the statutes governing
determination of unfunded mandate claims, the court hearing
the test claim has primary jurisdiction. Thus, if an action
asserting the same unfunded mandate claim is filed in any
other superior court, that court, upon being informed of the
pending test claim, should postpone the proceeding before it
and allow the court having primary jurisdiction to determine
the test claim.

However, a court's erroneous refusal to stay further
proceedings does not render those further proceedings void
for lack of jurisdiction. As we explained in Dowdall, a court
that refuses to defer to another court's primary jurisdiction
“is not without jurisdiction.” (Dowdall, supra, 183 Cal. at
p. 353.) Accordingly, notwithstanding pendency of the Los
Angeles action, the trial court here did not lack jurisdiction
to determine San Diego's mandamus petition. (See Collins v.
Ramish (1920) 182 Cal. 360, 366-369 [188 P. 550] [although
trial court erred in refusing to abate action because of former
action pending, new trial was not warranted on issues that the

trial court correctly decided]; FjPeople ex rel. Garamendi v.
American Autoplan, Inc. (1993) 20 Cal.App.4th 760, 772 [25
Cal.Rptr.2d 192] (Garamendi) [“rule of exclusive concurrent
jurisdiction is not 'jurisdictional' in the sense that failure to

comply renders subsequent proceedings void™]; F]Stearns V.
Los Angeles City School Dist. (1966) 244 Cal.App.2d 696,

718 [F:|53 Cal.Rptr. 482, 21 A.L.R.3d 164] [where trial
court errs in failing to stay proceedings in *89 deference
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to jurisdiction of another court, reversal would be frivolous

absent errors regarding the merits].) 1

The trial court's failure to defer to the primary jurisdiction of
the court hearing the Los Angeles action did not prejudice
the state. Contrary to the state's assertion, the trial court did
not “usurp” the Commission's “authority to determine, in the
first place, whether or not legislation creates a mandate.”
The Commission had already exercised that authority in the
Los Angeles action. Moreover, given the settlement of the
Los Angeles action, which included vacating the judgment
in that action, the trial court's exercise of jurisdiction here
did not result in one of the principal harms that the statutory
procedure seeks to prevent: multiple decisions regarding
an unfunded mandate question. Finally, the lack of an
administrative record specifically relating to San Diego's
claim did not prejudice the state because the threshold
determination of whether a statute imposes a state mandate
is an issue of law. (County of Fresno v. Lehman (1991) 229
Cal.App.3d 340, 347 [280 Cal.Rptr. 310].) To the extent that
an administrative record was necessary, the record developed
in the Los Angeles action could have been submitted to the

trial court. 12 (See Los Angeles Unified School Dist. v. State
of California (1988) 199 Cal.App.3d 686, 689 [245 Cal Rptr.
140].)

We also find that, on the facts of this case, San Diego's failure
to submit a test claim to the Commission before seeking
judicial relief did not affect the superior court's jurisdiction.
Ordinarily, counties seeking to pursue an unfunded mandate
claim under section 6 must exhaust their administrative

remedies. (FjCentml Delta Water Agency v. State Water
Resources Control Bd. (1993) 17 Cal.App.4th 621, 640 [F:|21

Cal.Rptr.2d 453]; FCounty of Contra Costa v. State of
California (1986) 177 Cal.App.3d 62, 73-77 [222 Cal.Rptr.
750] (County of Contra Costa).) However, counties may
pursue section 6 claims in superior court without first
resorting to administrative remedies if they “can establish

an exception to” the exhaustion requirement. (FCounty of
Contra Costa, supra, 177 Cal.App.3d at p. 77.) The futility
exception to the exhaustion requirement applies if a county
can “state with assurance that the [Commission] would rule
adversely in its own particular case. [Citations.]” (Lindeleaf
v. Agricultural Labor Relations Bd. (1986) 41 Cal.3d 861,

870 [226 Cal.Rptr. 119, 718 P.2d 106]; see also FCounty of
Contra Costa, supra, 177 Cal.App.3d at pp. 77-78.) *90

We agree with the trial court and the Court of Appeal that the
futility exception applied in this case. As we have previously
noted, San Diego invoked this exception by alleging in its
cross-complaint that the Commission's denial of its claim was
“virtually certain” because the Commission had “previously
denied the claims of other counties, ruling that county medical
care programs for [adult MIP's] are not state-mandated and,
therefore, counties are not entitled to reimbursement ....”
Given that the Commission rejected the Los Angeles claim
(which alleged the same unfunded mandate claim that San
Diego alleged) and appealed the judicial reversal of its
decision, the trial court correctly determined that further
attempts to seek relief from the Commission would have been
futile. Therefore, we reject the state's jurisdictional argument
and proceed to the merits of the appeal.

V. Existence of a Mandate Under Section 6

(4) In determining whether there is a mandate under section

6, we turn to our decision in F]Lucia Mar Unified School
Dist. v. Honig (1988) 44 Cal.3d 830 [244 Cal.Rptr. 677,
750 P.2d 318] (Lucia Mar). There, we discussed section
6's application to Education Code section 59300, which
“requires a school district to contribute part of the cost
of educating pupils from the district at state schools for
the severely handicapped.” (Lucia Mar, supra, at p. 832.)
Before 1979, the Legislature had statutorily required school
districts “to contribute to the education of pupils from
. (Id. at pp.
832-833.) The Legislature repealed the statutory requirements
in 1979 and, on July 12, 1979, the state assumed full-
funding responsibility. (/d. at p. 833.) On July 1, 1980, when
section 6 became effective, the state still had full-funding

the districts at the state schools [citations]

responsibility. On June 28, 1981, Education Code section
59300 took effect. (Lucia Mar, supra, at p. 833.)

Various school districts filed a claim seeking reimbursement
under section 6 for the payments that Education Code section
59300 requires. The Commission denied the claim, finding
that the statute did not impose on the districts a new program
or higher level of service. The trial court and Court of Appeal
agreed, the latter “reasoning that a shift in the funding of an
existing program is not a new program or a higher level of

service” under section 6. (F:ILucia Mar, supra, 44 Cal.3d at
p. 834.)

We reversed, finding that a contrary result would “violate the
intent underlying section 6 ....” (Lucia Mar, supra, 44 Cal.3d
at p. 835.) That section “was intended to preclude the state
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from shifting to local agencies the financial responsibility for
providing public services in view of the [] *91 restrictions
on the taxing and spending power of the local entities” that
articles XIII A and XIII B of the California Constitution
imposed. (Lucia Mar, supra, at pp. 835-836.) “The intent
of the section would plainly be violated if the state could,
while retaining administrative control of programs it has
supported with state tax money, simply shift the cost of
the programs to local government on the theory that the
shift does not violate section 6 ... because the programs are
not 'new." Whether the shifting of costs is accomplished by
compelling local governments to pay the cost of entirely
new programs created by the state, or by compelling them
to accept financial responsibility in whole or in part for a
program which was funded entirely by the state before the
advent of article XIII B, the result seems equally violative of
the fundamental purpose underlying section 6 ....” (Id. at p.
8306, italics added, fn. omitted.) We thus concluded in Lucia
Mar “that because [Education Code] section 59300 shifts
partial financial responsibility for the support of students in
the state-operated schools from the state to school districts
—an obligation the school districts did not have at the time
article XIII B was adopted—it calls for [the school districts]
to support a 'new program' within the meaning of section
6.” (Ibid., fn. omitted.)

The similarities between Lucia Mar and the case before us
“are striking. In Lucia Mar, prior to 1979 the state and
county shared the cost of educating handicapped children
in state schools; in the present case from 1971-197[8] the
state and county shared the cost of caring for [adult MIP's]
under the Medi-Cal program.... [Flollowing enactment of
[article XIII A], the state took full responsibility for both
programs.” (Kinlaw, supra, 54 Cal.3d at p. 353 (dis. opn. of
Broussard, J.).) As to both programs, the Legislature cited
adoption of article XIII A of the California Constitution, and
specifically its effect on tax revenues, as the basis for the
state's assumption of full funding responsibility. (Stats. 1979,
ch. 237, § 10, p. 493; Stats. 1979, ch. 282, § 106, p. 1059.)
“Then in 1981 (for handicapped children) and 1982 (for [adult
MIP's]), the state sought to shift some of the burden back to
the counties.” (Kinlaw, supra, 54 Cal.3d at p. 353 (dis. opn.
of Broussard, J.).)

Adopting the Commission's analysis in the Los Angeles
action, the state nevertheless argues that Lucia Mar “is
inapposite.” The school program at issue in Lucia Mar “had
been wholly operated, administered and financed by the
state” and “was unquestionably a 'state program.' ” “ 'In

contrast,’ ” the state argues, “ 'the program here has never
been operated or administered by the State of California. The
counties have always borne legal and financial responsibility

(BT}

for' ” it under section 17000 and its predecessors. 13 The
courts have interpreted section 17000 as “impos[ing] upon

counties a duty to *92 provide hospital and medical services
to indigent residents. [Citations.]” (FjBoard of Supervisors

v. Superior Court (1989) 207 Cal.App.3d 552, 557 [F:|254
Cal.Rptr. 905].) Thus, the state argues, the source of San
Diego's obligation to provide medical care to adult MIP's is
section 17000, not the 1982 legislation. Moreover, because
the Legislature enacted section 17000 in 1965, and section
6 does not apply to “mandates enacted prior to January 1,
1975,” there is no reimbursable mandate. Finally, the state
argues that, because section 17001 give counties “complete
discretion” in setting eligibility and service standards under
section 17000, there is no mandate. A contrary conclusion,
the state asserts, “would erroneously expand the definition
of what constitutes a 'new program' under” section 6. As we
explain, we reject these arguments.

A. The Source and Existence of San Diego's Obligation

1. The Residual Nature of the
Counties' Duty Under Section 17000
The state's argument that San Diego's obligation to provide
medical care to adult MIP's predates the 1982 legislation
contains numerous errors. First, the state misunderstands
San Diego's obligation under section 17000. That section
creates “the residual fund” to sustain indigents “who cannot

qualify ... under any specialized aid programs.” (F]Mooney,
supra, 4 Cal.3d at p. 681, italics added; see also FjBoard of
Supervisors v. Superior Court, supra, 207 Cal.App.3d at p.
562; FBoehm v. Superior Court (1986) 178 Cal.App.3d 494,
499 [F223 Cal.Rptr. 716] [general assistance “is a program
of last resort”].) By its express terms, the statute requires a
county to relieve and support indigent persons only “when

such persons are not supported and relieved by their relatives
or friends, by their own means, or by state hospitals or other

state or private institutions.” (§ 17000.) 14 “Consequently, to
the extent that the state or federal governments provide[d]
care for [adult MIP's], the [CJounty's obligation to do so [was]

reduced ....” (F]Kinlaw, supra, 54 Cal.3d at p. 354, fn. 14
(dis. opn. of Broussard, J.).) 15
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As we have explained, the state began providing adult MIP's
with medical care under Medi-Cal in 1971. Although it
initially required counties to *93 contribute generally to the
costs of Medi-Cal, it did not set forth a specific amount for
coverage of MIP's. The state was primarily responsible for the
costs of the program, and the counties were simply required to
contribute funds to defray the state's costs. Beginning with the
1978-1979 fiscal year, the state paid all costs of the Medi-Cal
program, including the cost of medical care for adult MIP's.
Thus, when section 6 was adopted in November 1979, to the
extent that Medi-Cal provided medical care to adult MIP's,
San Diego bore no financial responsibility for these health

care costs. 16

The California Attorney General has expressed a similar
understanding of Medi-Cal's effect on the counties' medical
care responsibility under section 17000. After the 1971
extension of Medi-Cal coverage to MIP's, Fresno County
sought an opinion regarding the scope of its duty to provide
medical care under section 17000. It asserted that the
1971 repeal of former section 14108.5, which declared the
Legislature's concern with the counties' problems in caring for
indigents not eligible for Medi-Cal, evidenced a legislative
intent to preempt the field of providing health services. (56
Ops.Cal.Atty.Gen., supra, at p. 571.) The Attorney General
disagreed, concluding that the 1971 change “did not alter the
duty of the counties to provide medical care to those indigents
not eligible for Medi-Cal.” (/d. at p. 569.) The Attorney
General explained: “The statement of concern acknowledged
the obligation of counties to continue to provide medical
assistance under section 17000; the removal of the statement
of concern was not accompanied by elimination of such duty
on the part of the counties, except as the addition of [MIP's]
to the Medi-Cal program would remove the burden on the
counties to provide medical care for such persons.” (Id. at p.
571, italics added.) *94

Indeed, the Legislature's statement of intent in an uncodified
section of the 1982 legislation excluding adult MIP's from
Medi-Cal suggests that it also shared our understanding
17000. Section 8.3 of the 1982 Medi-Cal
revisions expressly declared the Legislature's intent “[i]n
eliminating [M]edically [I]ndigent [A]dults from the Medi-
Cal program ....” (Stats. 1982, ch. 328, § 8.3, p. 1575; Stats.
1982, ch. 1594, § 86, p. 6357.) It stated in part: “It is further
the intent of the Legislature to provide counties with as much

of section

flexibility as possible in organizing county health services to
serve the population being transferred.” (Stats. 1982, ch. 328,
§ 8.3, p. 1576; Stats. 1982, ch. 1594, § 86, p. 6357, italics

added.) If, as the state contends, counties had always been
responsible under section 17000 for the medical care of adult
MIP's, the description of adult MIP's as “the population being
transferred” would have been inaccurate. By so describing
adult MIP's, the Legislature indicated its understanding that
counties did not have this responsibility while adult MIP's
were eligible for Medi-Cal. These sources fully support our
rejection of the state's argument that the 1982 legislation did
not impose a mandate because, under section 17000, counties
had always borne the responsibility for providing medical
care to adult MIP's.

2. The State's Assumption of Full Funding

Responsibility for Providing Medical

Care to Adult MIP's Under Medi-Cal
To support its argument that it never relieved counties of
their obligation under section 17000 to provide medical
care to adult MIP's, the state characterizes as “temporary”
the Legislature's assumption of full-funding responsibility
for adult MIP's. According to the state, “any ongoing
responsibility of the county was, at best, only temporarily,
partially, alleviated (and never supplanted).” The state asserts
that the Court of Appeal thus “erred by focusing on one phase
in the] shifting pattern of arrangements” for funding indigent
health care, “a focus which led to a myopic conclusion that
the state alone is forever responsible for funding the health
care for” adult MIP's.

A comparison of the 1978 and 1979 statutes that eliminated
the counties' share of Medi-Cal costs refutes the state's claim.
The Legislature expressly limited the effect of the 1978
legislation to one fiscal year, providing that the state “shall
pay” each county's Medi-Cal cost share “for the period from
July 1, 1978, to June 30, 1979.” (Stats. 1978, ch. 292, §
33, p. 610.) The Legislative Counsel's Digest explained that
this section would require the state to pay “[a]ll county costs
for Medi-Cal” for “the 1978-79 fiscal year only.” (Legis.
Counsel's Dig., Sen. Bill No. 154, 4 Stats. 1978 (Reg. Sess.),
Summary Dig., p. 71.) The digest further explained that the
purpose of the bill containing this section was “the partial
relief of local government from the temporary difficulties
brought about by the approval of Proposition 13.” *95 (/d.
at p. 70, italics added.) Clearly, the Legislature knew how to
include words of limitation when it intended the effects of its
provisions to be temporary.

By contrast, the 1979 legislation contains no such limiting
language. It simply provided: “Section 14150 of the Welfare
and Institutions Code is repealed.” (Stats. 1979, ch. 282, § 74,
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p. 1043.) In setting forth the need to enact the legislation as
an urgency statute, the Legislature explained: “The adoption
of Article XIII A ... may cause the curtailment or elimination
of programs and services which are vital to the state's
public health, safety, education, and welfare. In order that
such services not be interrupted, it is necessary that this
act take effect immediately.” (Stats. 1979, ch. 282, § 106,
p- 1059.) In describing the effect of this legislation, the
Legislative Counsel first explained that, “[u]nder existing
law, the counties pay a specified annual share of the cost
of” Medi-Cal. (Legis. Counsel's Dig., Assem. Bill No. 8§, 4
Stats. 1979 (Reg. Sess.), Summary Dig., p. 79.) Referring
to the 1978 legislation, it further explained that “[f]or the
1978-79 fiscal year only, the state pays ... [{] ... [a]ll county
costs for Medi-Cal ....” (Ibid.) The 1979 legislation, the digest
continued, “provid[ed] for state assumption of all county costs
of Medi-Cal.” (Ibid.) We find nothing in the 1979 legislation
or the Legislative Counsel's summary indicating a legislative
intent to eliminate the counties' cost share of Medi-Cal only
temporarily.

The state budget process for the 1980-1981 fiscal year
confirms that the Legislature's assumption of all Medi-Cal
costs was not viewed as “temporary.” In the summary of his
proposed budget, then Governor Brown described Assembly
Bill No. 8, 1981-1982 Regular Session, generally as “a
long-term local financing measure” (Governor's Budget for
1980-1981 as submitted to Legislature (1979-1980 Reg.
Sess.) Summary of Local Government Fiscal Relief, p.
A-30) through which “[t]he total cost of [the Medi-Cal]
program was permanently assumed by the State ....” (Id. at
p. A-32, italics added.) Similarly, in describing to the Joint
Legislative Budget Committee the Medi-Cal funding item in
the proposed budget, the Legislative Analyst explained: “Item
287 includes the state cost of 'buying out' the county share
of Medi-Cal expenditures. Following passage of Proposition
13, [Senate Bill No.] 154 appropriated $418 million to relieve
counties of all fiscal responsibility for Medi-Cal program
costs. Subsequently, [Assembly Bill No.] 8 was enacted,
which made permanent state assumption of county Medi-Cal
costs.” (Legis. Analyst, Rep. to Joint Legis. Budget Com.,
Analysis of 1980-1981 Budget Bill, Assem. Bill No. 2020
(1979-1980 Reg. Sess.) at p. 721, italics added.) Thus, the
state errs in asserting that the 1979 legislation eliminated the
counties' financial support of Medi-Cal “only temporarily.”
*96

3. State Administration of Medical
Care for Adult MIP's Under Medi-Cal

The state argues that, unlike the school program before us

in Lucia Mar, supra, 44 Cal.3d 830, which “had been
wholly operated, administered and financed by the state,” the
program for providing medical care to adult MIP's “ 'has never

19

been operated or administered by' ”” the state. According to the
state, Medi-Cal was simply a state “reimbursement program”
for care that section 17000 required counties to provide. The

state is incorrect.

One of the legislative goals of Medi-Cal was “to allow
eligible persons to secure basic health care in the same
manner employed by the public generally, and without
discrimination or segregation based purely on their economic
disability.” (Stats. 1966, Second Ex. Sess. 1965, ch.
4, § 2, p. 104.) “In effect, this meant that poorer
people could have access to a private practitioner of
their choice, and not be relegated to a county hospital

program.” (I~ California Medical Assn. v. Brian (1973)

30 Cal.App.3d 637, 642 [I106 Cal.Rptr. 555].) Medi-Cal
“provided for reimbursement to both public and private health

care providers for medical services rendered.” (I Lackner,
supra, 97 Cal.App.3d at p. 581.) It further directed that,
“[iJnsofar as practical,” public assistance recipients be
afforded “free choice of arrangements under which they shall
receive basic health care.” (Stats. 1966, Second Ex. Sess.
1965, ch. 4, § 2, p. 115.) Finally, since its inception, Medi-
Cal has permitted county boards of supervisors to “prescribe
rules which authorize the county hospital to integrate its
services with those of other hospitals into a system of
community service which offers free choice of hospitals to
those requiring hospital care. The intent of this section is to
eliminate discrimination or segregation based on economic
disability so that the county hospital and other hospitals in
the community share in providing services to paying patients
and to those who qualify for care in public medical care
programs.” (§ 14000.2.) Thus, “Medi-Cal eligibles were to be
able to secure health care in the same manner employed by
the general public (i.e., in the private sector or at a county
facility).” (1974 Legis. Analyst's Rep., supra, at p. 625; see
also Preliminary Rep., supra, at p. 17.) By allowing eligible
persons “a choice of medical facilities for treatment,” Medi-
Cal placed county health care providers “in competition with
private hospitals.” (Hall, supra, 23 Cal.App.3d at p. 1061.)

Moreover, administration of Medi-Cal over the years has
been the responsibility of various state departments and
agencies. (§§ 10720-10721, 14061-14062, 14105, 14203;
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FjBelshé, supra, 13 Cal.4th at p. 751; F]M()rris, supra,

67 Cal.2d at p. 741; Summary of Major Events, F:lsupra,
at pp. 2-3, 15.) Thus, “[i]n adopting the Medi-Cal program
the state Legislature, for the most part, shifted indigent
medical care from being a county responsibility to a

State *97 responsibility under the Medi-Cal program.

[Citation.]” (FBay General Community Hospital v. County
of San Diego (1984) 156 Cal.App.3d 944, 959 [203 Cal.Rptr.
184] (Bay General); see also Preliminary Rep., supra, atp. 18
[with certain exceptions, Medi-Cal “shifted to the state” the
responsibility for administration of the medical care provided
to eligible persons].) We therefore reject the state's assertion
that, while Medi-Cal covered adult MIP's, county facilities
were the sole providers of their medical care, and counties
both operated and administered the program that provided
that care.

The circumstances we have discussed readily distinguish this
case from F]Counly of Los Angeles v. Commission on State

Mandates (1995) 32 Cal.App.4th 805 [F:|38 Cal.Rptr.2d
304], on which the state relies. There, the court rejected
the claim that Penal Code section 987.9, which required
counties to provide criminal defendants with certain defense
funds, imposed an unfunded state mandate. Los Angeles filed
the claim after the state, which had enacted appropriations
between 1977 and 1990 “to reimburse counties for their costs
under” the statute, made no appropriation for the 1990-1991
fiscal year. (County of Los Angeles v. Commission on State
Mandates, supra, at p. 812.) In rejecting the claim, the court
first held that there was no state mandate because Penal
Code section 987.9 merely implemented the requirements of
federal law. (County of Los Angeles v. Commission on State
Mandates, supra, at pp. 814-816.) Thus, the court stated,
“[a]ssuming, arguendo, the provisions of [Penal Code] section
987.9 [constituted] a new program” under section 6, there
was no state mandate. (County of Los Angeles v. Commission
on State Mandates, supra, at p. 818.) Here, of course, it
is unquestionably the state that has required San Diego to
provide medical care to indigent persons.

In dictum, the court also rejected the argument that, under

F:ILucia Mar, supra, 44 Cal.3d 830, the state's “decision
not to reimburse the counties for their programs under
[Penal Code] section 987.9” imposed a new program by
shifting financial responsibility for the program to counties.

(F:I County of Los Angeles v. Commission on State Mandates,

supra, 32 Cal.App.4th at p. 817.) The court explained: “In
contrast [to Lucia Mar], the program here has never been
operated or administered by the State of California. The
counties have always borne legal and financial responsibility
for implementing the procedures under [Penal Code] section
987.9. The state merely reimbursed counties for specific
expenses incurred by the counties in their operation of a
program for which they had a primary legal and financial
responsibility.” (/bid.) Here, as we have explained, between
1971 and 1983, the state administered and bore financial
responsibility for the medical care that adult MIP's received
under Medi-Cal. The Medi-Cal program was not simply a
*98 method of reimbursement for county costs. Thus, the

state's reliance on this dictum is misplaced. 17

In summary, our discussion demonstrates the Legislature
excluded adult MIP's from Medi-Cal knowing and intending
that the 1982 legislation would trigger the counties'
responsibility to provide medical care as providers of
last resort under section 17000. Thus, through the 1982
legislation, the Legislature attempted to do precisely that
which the voters enacted section 6 to prevent: “transfer[]
to [counties] the fiscal responsibility for providing services

which the state believed should be extended to the public.” 18

(FjCaunty of Los Angeles, supra, 43 Cal.3d at p. 56; see also

F:l City of Sacramento v. State of California, supra, 50 Cal.3d
atp. 68 [A “central purpose” of section 6 was “to prevent the
state's transfer of the cost of government from itselfto the local
level.”’].) Accordingly, we view the 1982 legislation as having

(T3] [IEL)

mandated a “ 'new program' ” on counties by “compelling
them to accept financial responsibility in whole or in part for
a program,” i.e., medical care for adult MIP's, “which was

funded entirely by the state before the advent of article XIII
B.” ' (Lucia Mar, supra, 44 Cal.3d at p. 836.)

A contrary conclusion would defeat the purpose of section
6. Under the state's interpretation of that section, because
section 17000 was enacted before 1975, the Legislature
could eliminate the entire Medi-Cal program and shift
to the counties under section 17000 complete financial
responsibility for medical care that the state has been
providing since 1966. However, the taxing and spending
limitations imposed by articles XIII A and XIII B would
greatly limit the ability of counties to meet their expanded
section 17000 obligation. “County taxpayers would be forced
to accept new taxes or see the county forced to cut existing
programs further ....” (Kinlaw, supra, 54 Cal.3d at p. 351 (dis.
opn. of Broussard, J.).) As we have previously explained,
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the voters, recognizing that articles XIII A and XIII B left
counties “ill equipped” to assume such increased financial
responsibilities, adopted section 6 precisely to avoid this

result. (F:I *99 County of Los Angeles, supra, 43 Cal.3d at p.
61.) Thus, it was the voters who decreed that we must, as the
state puts it, “focus[] on one phase in th[e] shifting pattern of
[financial] arrangements” between the state and the counties.
Under section 6, the state simply cannot “compel[] [counties]
to accept financial responsibility in whole or in part for a
program which was funded entirely by the state before the

advent of article XII B ....” 20 (Lucia Mar, supra, 44 Cal.3d
at p. 836.)

B. County Discretion to Set
Eligibility and Service Standards
(52) The state next argues that, because San Diego had
statutory discretion to set eligibility and service standards,
there was no reimbursable mandate. Citing section 16704,
the state asserts that the 1982 legislation required San Diego
to spend MISA funds “only on those whom the county
deems eligible under § 17000,” “gave the county exclusive
authority to determine the level and type of benefits it would
provide,” and required counties “to include [adult MIP's]
in their § 17000 eligibility only to the extent state funds

»21 (Original

were available and then only for 3 years.
emphasis.) According to the state, under section 17001,
“[t]he counties have *100 complete discretion over the
determination of eligibility, scope of benefits and how the

services will be provided.” 2

The state exaggerates the extent of a county's discretion under
section 17001. It is true “case law ... has recognized that
section 17001 confers broad discretion upon the counties in

performing their statutory duty to provide general assistance

benefits to needy residents. [Citations.]” (F]Robbins V.
Superior Court (1985) 38 Cal.3d 199, 211 [211 Cal.Rptr.
398, 695 P.2d 695] (Robbins).) However, there are “clear-
cut limits” to this discretion. (/bid.) (6) The counties may
exercise their discretion “only within fixed boundaries. In
administering General Assistance relief the county acts as
an agent of the state. [Citation.] When a statute confers
upon a state agency the authority to adopt regulations to
implement, interpret, make specific or otherwise carry out
its provisions, the agency's regulations must be consistent,
not in conflict with the statute, and reasonably necessary to

effectuate its purpose. (FGOV. Code, § 11374.)” (Mooney,
supra, 4 Cal.3d at p. 679.) Thus, the counties' eligibility

and service standards must “carry out” the objectives of
section 17000. (Mooney, supra, 4 Cal.3d at p. 679; see also

FPoverty Resistance Center v. Hart (1989) 213 Cal.App.3d

295,304-305 [F261 Cal.Rptr. 545]; § 11000 [“provisions of
law relating to a public assistance program shall be fairly and
equitably construed to effect the stated objects and purposes
of the program”].) County standards that fail to carry out
section 17000's objectives “are void and no protestations that
they are merely an exercise of administrative discretion can
sanctify them.” (Morris, supra, 67 Cal.2d at p. 737.) Courts,
which have “ 'final responsibility for the interpretation of the
law,' ” must strike them down. (/d. at p. 748.) Indeed, despite
the counties' statutory discretion, “courts have consistently
invalidated ... county welfare regulations that fail to meet

statutory requirements. [Citations.]” (FjRobbins, supra, 38
Cal.3d atp. 212.)

1. Eligibility
(5b) Regarding eligibility, we conclude that counties must
provide medical care to all adult MIP's. As we emphasized
in Mooney, section 17000 requires counties to relieve and

(T3]

support “ 'all indigent persons lawfully resident therein,

”when such persons are not supported and relieved by

19

their relatives™ or by some other means.' ” (Mooney, supra,

4 Cal.3d at p. 678; see also FjBernhardt v. Board of

Supervisors (1976) 58 Cal.App.3d 806, 811 [F:I 130 Cal.Rptr.
189].) Moreover, section 10000 declares that the statutory
“purpose” of division 9 of the Welfare and Institutions Code,
which includes *101
protection, care, and assistance to the people of the state in

section 17000, “is to provide for

need thereof, and to promote the welfare and happiness of all
of the people of the state by providing appropriate aid and
services to all of its needy and distressed.” (Italics added.)
Thus, counties have no discretion to refuse to provide medical
care to “indigent persons” within the meaning of section

17000 who do not receive it from other sources. 2> (See Bell
v. Board of Supervisors (1994) 23 Cal.App.4th 1695, 1706
[28 Cal.Rptr.2d 919] [eligibility standards may not “defeat
the purpose of the statutory scheme by depriving qualified
recipients of mandated support”]; Washington v. Board of
Supervisors (1993) 18 Cal.App.4th 981, 985 [22 Cal.Rptr.2d
852] [courts have repeatedly “voided county ordinances
which have attempted to redefine eligibility standards set by
state statute”].)
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Although section 17000 does not define the term “indigent
persons,” the 1982 legislation made clear that all adult
MIP's fall within this category for purposes of defining a

county's obligation to provide medical care. 24 As part of its
exclusion of adult MIP's, that legislation required counties to
participate in the MISA program. (Stats. 1982, ch. 1594, §§
68, 70, 86, pp. 6343-6347, 6357.) Regarding that program,
the 1982 legislation amended section 16704, subdivision (c)
(1), to require that a county board of supervisors, in applying
for MISA funds, “assure that it will expend such funds
only for [specified] health services ... provided to persons
certified as eligible for such services pursuant to Section
17000 ....” (Stats. 1982, ch. 1594, § 70, p. 6346.) At the
same time, the 1982 legislation amended section 16704,
subdivision (c)(3), to provide that “[a]ny person whose
income and resources meet the income and resource criteria
for certification for services pursuant to Section 14005.7 other
than for the aged, blind, or disabled, shall not be excluded
from eligibility for services to the extent that state funds are
provided.” (Stats. 1982, ch. 1594, § 70, p. 6346.) As the
state correctly explains, under this provision, “counties had to
include [Medically Indigent Adults] in their [section] 17000
eligibility” standards. By requiring counties to make all adult
MIP's eligible for services paid for with MISA funds, while
at the same time requiring counties to promise to spend such
funds only on those certified as eligible under section 17000,
the Legislature established that all adult MIP's are “indigent
persons” for purposes of the counties' duty to provide medical
care under section 17000. Otherwise, the counties could not
comply with their promise. *102

Our conclusion is not affected by language in section 16704,
subdivision (c)(3), making it “operative only until June 30,
1985, unless a later enacted statute extends or deletes that

date.”?> As we have explained, the subdivision established
that adult MIP's are “indigent persons” within the meaning
of section 17000 for medical care purposes. As we have
also explained, section 17000 requires counties to relieve
and support all “indigent persons.” Thus, even if the state
is correct in asserting that section 16704, subdivision (c)(3),
is now inoperative and no longer prohibits counties from
excluding adult MIP's from eligibility for medical services,

section 17000 has that effect. 26

Additionally, the coverage history of Medi-Cal demonstrates
that the Legislature has always viewed all adult MIP's
as “indigent persons” within the meaning of section
17000 for medical care purposes. As we have previously
explained, when the Legislature created the original Medi-Cal

program, which covered only categorically linked persons, it
“declar[ed] its concern with the problems which [would] be
facing the counties with respect to the medical care of indigent
persons who [were] not covered” by Medi-Cal, “whose
medical care [had to] be financed entirely by the counties
in a time of heavily increasing medical costs.” (Stats. 1966,
Second Ex. Sess. 1965, ch. 4, § 2, p. 116 [enacting former
§ 14108.5].) Moreover, to ensure that the counties' Medi-Cal
cost share would not leave counties “with insufficient funds to
provide hospital care for those persons not eligible for Medi-
Cal,” the Legislature also created the county option. (Hall,
supra, 23 Cal.App.3d at p. 1061.) Through the county option,
“the state agreed to assume all county health care costs ... in
excess of county costs incurred during the 1964-1965 fiscal

year, adjusted for population increases.” (I~ Lackner, supra,
97 Cal.App.3d at p. 586.) Thus, the Legislature expressly
recognized that the categorically linked persons initially
eligible for Medi-Cal did not constitute all “indigent persons”
entitled to medical care under section 17000, and required the
state to share in the financial responsibility for providing that
care.

In adding adult MIP's to Medi-Cal in 1971, the Legislature
extended Medi-Cal coverage to noncategorically linked
persons “who [were] financially unable to pay for their
medical care.” (Legis. Counsel's Dig., Assem. Bill No. 949,
3 Stats. 1971 (Reg. Sess.) Summary Dig., p. 83.) This *103
description was consistent with prior judicial decisions that,
for purposes of a county's duty to provide “indigent persons”
with hospitalization, had defined the term to include a person
“who has insufficient means to pay for his maintenance in a
private hospital after providing for those who legally claim

his support.” (I~ Goodall v. Brite (1936) 11 Cal.App.2d 540,

550 [='54 P.2d 510].)

Moreover, the fate of amendments to section 17000 proposed
at the same time suggests that, in the Legislature's view, the
category of “indigent persons” entitled to medical care under
section 17000 extended even beyond those eligible for Medi-
Cal as MIP's. The June 17, 1971, version of Assembly Bill
No. 949 amended section 17000 by adding the following:
“however, the health needs of such persons shall be met
under [Medi-Cal].” (Assem. Bill No. 949 (1971 Reg. Sess.)
§ 53.3, as amended June 17, 1971.) The Assembly deleted
this amendment on July 20, 1971. (Assem. Bill No. 949 (1971
Reg. Sess.) as amended July 20, 1971, p. 37.) Regarding
this change, the Assembly Committee on Health explained:
“The proposed amendment to Section 17000, ... which would
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have removed the counties' responsibilities as health care
provider of last resort, is deleted. This change was originally
proposed to clarify the guarantee to hold counties harmless
from additional Medi-Cal costs. It is deleted since it cannot
remove the fact that counties are, by definition, a 'last resort'
for any person, with or without the means to pay, who
does not qualify for federal or state aid.” (Assem. Com. on
Health, Analysis of Assem. Bill No. 949 (1971 Reg. Sess.) as
amended July 20, 1971 (July 21, 1971), p. 4.)

The Legislature's failure to amend section 17000 in 1971
figured prominently in the Attorney General's interpretation
of that section only two years later. In a 1973 published
opinion, the Attorney General stated that the 1971 inclusion
of MIP's in Medi-Cal “did not alter the duty of the counties to
provide medical care to those indigents not eligible for Medi-
Cal.” (56 Ops.Cal.Atty.Gen., supra, at p. 569.) He based
this conclusion on the 1971 legislation, relevant legislative
history, and “the history of state medical care programs.” (/d.
at p. 570.) The opinion concluded: “The definition of
medically indigent in [the chapter establishing Medi-Cal] is
applicable only to that chapter and does not include all those
enumerated in section 17000. If the former medical care
program, by providing care only for a specific group, public
assistance recipients, did not affect the responsibility of the
counties to provide such service under section 17000, we
believe the most recent expansion of the medical assistance
program does not affect, absent an express legislative intent
to the contrary, the duty of the counties under section 17000
to continue to provide services to those eligible under section
17000 but not under [Medi-Cal].” (Ibid., italics added.) The
Attorney General's opinion, although not binding, is entitled

to considerable weight. *104 (FjFreedom Newspapers, Inc.
v. Orange County Employees Retirement System (1993) 6

Cal.4th 821, 829 [FJZS Cal.Rptr.2d 148, 863 P.2d 218].)
Absent controlling authority, it is persuasive because we
presume that the Legislature was cognizant of the Attorney
General's construction of section 17000 and would have
taken corrective action if it disagreed with that construction.

(F:I California Assn. of Psychology Providers v. Rank (1990)
51Cal3d1,17 [F:I270 Cal.Rptr. 796, 793 P.2d 2].)

In this case, of course, we need not (and do not) decide
whether San Diego's obligation under section 17000 to
provide medical care extended beyond adult MIP's. Our
discussion establishes, however, that the obligation extended
at least that far. The Legislature has made it clear that
all adult MIP's are “indigent persons” under section 17000

for purposes of San Diego's obligation to provide medical
care. Therefore, the state errs in arguing that San Diego

had discretion to refuse to provide medical care to this

population. 27

2. Service Standards

(7) A number of statutes are relevant to the state's argument
that San Diego had discretion in setting service standards.
Section 17000 requires in general terms that counties “relieve
and support” indigent persons. Section 10000, which sets
forth the purpose of the division containing section 17000,
declares the “legislative intent that aid shall be administered
and services provided promptly and humanely, with due
regard for the preservation of family life,” so “as to
encourage self-respect, self-reliance, and the desire to be a
good citizen, useful to society.” (§ 10000.) “Section 17000,
as authoritatively interpreted, mandates that medical care
be provided to indigents and section 10000 requires that
such care be provided promptly and humanely. The duty
is mandated by statute. There is no discretion concerning
whether to provide such care ...” (Tailfeather v. Board
of Supervisors (1996) 48 Cal.App.4th 1223, 1245 [56
Cal.Rptr.2d 255] (Tailfeather).)

Courts 17000 have held that it
“imposes a mandatory duty upon all counties to provide

construing section

'medically necessary care,' not just *105 emergency care.
[Citation.]” (F]Cozmty of Alameda v. State Bd. of Control
(1993) 14 Cal.App.4th 1096, 1108 [F:|18 Cal.Rptr.2d 487];
see also F]Gardner v. County of Los Angeles (1995) 34

Cal.App.4th 200, 216 [F:|40 Cal.Rptr.2d 271]; § 16704.1
[prohibiting a county from requiring payment of a fee or
charge “before [it] renders medically necessary services to ...
persons entitled to services under Section 17000].) It further
“ha[s] been interpreted ... to impose a minimum standard
of care below which the provision of medical services may
not fall.” (Tailfeather, supra, 48 Cal.App.4th at p. 1239.)
In Tailfeather, the court stated that “section 17000 requires
provision of medical services to the poor at a level which
does not lead to unnecessary suffering or endanger life and
health ....” (/d. at p. 1240.) In reaching this conclusion, it
cited Cooke, supra, 213 Cal.App.3d at page 404, which held
that section 17000 requires counties to provide “dental care
sufficient to remedy substantial pain and infection.” (See also
§ 14059.5 [defining “[a] service [as] 'medically necessary' ...
when it is reasonable and necessary to protect life, to prevent
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significant illness or significant disability, or to alleviate
severe pain”].)

During the years for which San Diego sought reimbursement,
Health and Safety Code section 1442.5, former subdivision
(¢) (former subdivision (c)), also spoke to the level of services
that counties had to provide under Welfare and Institutions

Code section 17000.%% As enacted in September 1974,
former subdivision (c) provided that, whether a county's duty
to provide care to all indigent people “is fulfilled directly by
the county or through alternative means, the availability of
services, and the quality of the treatment received by people
who cannot afford to pay for their health care shall be the
same as that available to nonindigent people receiving health
care services in private facilities in that county.” (Stats. 1974,
ch. 810, § 3, p. 1765.) The express “purpose and intent” of
the act that contained former subdivision (c) was “to insure
that the duty of counties to provide health care to indigents
[was] properly and continuously fulfilled.” (Stats. 1974, ch.

810, § 1, p. 1764.) Thus, until its repeal in September 1992, 2
former subdivision (c) “[r]equire[d] that the availability and
quality of services provided to indigents directly by the
county or alternatively be the same as that available to
nonindigents in private facilities in that county.” (Legis.
Counsel's Dig., Sen. Bill No. 2369, 2 Stats. 1974 (Reg. Sess.)

Summary Dig., p. 130; see also I~ Gardner v. County of Los

Angeles, supra, 34 Cal.App.4th at p. 216; *106
Supervisors v. Superior Court, supra, 207 Cal.App.3d at p.
564 [former subdivision (c) required that care provided “be

comparable to that enjoyed by the nonindigent™].) 30 «For the
1990-91 fiscal year,” the Legislature qualified this obligation
by providing: “nothing in [former] subdivision (c) ... shall
require any county to exceed the standard of care provided
by the state Medi-Cal program. Notwithstanding any other
provision of law, counties shall not be required to increase
eligibility or expand the scope of services in the 1990-91
fiscal year for their programs.” (Stats. 1990, ch. 457, § 23, p.
2013.)

Although we have identified statutes relevant to service
standards, we need not here define the precise contours of
San Diego's statutory health care obligation. The state argues
generally that San Diego had discretion regarding the services
it provided. However, the state fails to identify either the
specific services that San Diego provided under its CMS
program or which of those services, if any, were not required
under the governing statutes. Nor does the state argue that
San Diego could have eliminated all services and complied

Board of

with statutory requirements. Accordingly, we reject the state's
argument that, because San Diego had some discretion in
providing services, the 1982 legislation did not impose a

reimbursable mandate. 3!

VI. Minimum Required Expenditure

(8) The Court of Appeal held that, under the governing
statutes, the Commission must initially determine the precise
amount of any reimbursement due San Diego. It therefore
reversed the damages portion of the trial court's judgment
and remanded the matter to the Commission for this
determination. Nevertheless, the Court of Appeal affirmed the
trial court's finding that the Legislature required San Diego
to spend at least $41 million on its CMS program for fiscal
years 1989-1990 and 1990-1991. In affirming this finding, the
Court of Appeal relied primarily on Welfare and Institutions
Code section 16990, subdivision (a), as it read at all relevant
times. The state contends this provision did not mandate that
San Diego spend any minimum amount on the CMS program.
It further asserts that the Court of Appeal's “ruling in effect
sets a damages baseline, in contradiction to [its] ostensible
reversal of the damage award.” *107

Former section 16990, subdivision (a), set forth the financial
maintenance-of-effort requirement for counties that received
funding under the California Healthcare for the Indigent
Program (CHIP). The Legislature enacted CHIP in 1989
to implement Proposition 99, the Tobacco Tax and Health
Protection Act of 1988 (codified at Rev. & Tax. Code, §
30121 et seq.). Proposition 99, which the voters approved on
November 8, 1988, increased the tax on tobacco products and
allocated the resulting revenue in part to medical and hospital
care for certain persons who could not afford those services.

(T Kennedy Wholesale, Inc. v. State Bd. of Equalization

(1991) 53 Cal.3d 245, 248, 254 [I—279 Cal.Rptr. 325,
806 P.2d 1360].) During the 1989-1990 and 1990-1991
fiscal years, former section 16990, subdivision (a), required
counties receiving CHIP funds, “at a minimum,” to “maintain
a level of financial support of county funds for health services
at least equal to its county match and any overmatch of
county funds in the 1988-89 fiscal year,” adjusted annually
as provided. (Stats. 1989, ch. 1331, § 9, p. 5427.) Applying
this provision, the Court of Appeal affirmed the trial court's
finding that the state had required San Diego to spend in fiscal
years 1989-1990 and 1990-1991 at least $41 million on the
CMS program.
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We agree with the state that this finding is erroneous. Unlike
participation in MISA, which was mandatory, participation
in CHIP was voluntary. In establishing CHIP, the Legislature
appropriated funds “for allocation to counties participating
in” the program. (Stats. 1989, ch. 1331, § 10, p. 5436,
italics added.) Section 16980, subdivision (a), directed the
State Department of Health Services to make CHIP payments
“upon application of the county assuring that it will comply
with” applicable provisions. Among the governing provisions
were former sections 16990, subdivision (a), and 16995,
subdivision (a), which provided: “To be eligible for receipt
of funds under this chapter, a county may not impose more
stringent eligibility standards for the receipt of benefits under
Section 17000 or reduce the scope of benefits compared to
those which were in effect on November 8, 1988.” (Stats.
1989, ch. 1331, § 9, p. 5431.)

However, San Diego has cited no provision, and we have
found none, that required eligible counties to participate in
the program or apply for CHIP funds. Through Revenue
and Taxation Code section 30125, which was part of
Proposition 99, the electorate directed that funds raised
through Proposition 99 “shall be used to supplement
existing levels of service and not to fund existing levels of
service.” (See also Stats. 1989, ch. 1331, §§ 1, 19, pp. 5382,
5438.) Counties not wanting to supplement their existing
levels of service, and who therefore did not want CHIP
funds, were not bound by the program's requirements. Those
counties, including San Diego, that chose to *108 seek CHIP

funds did so voluntarily. 32 Thus, the Court of Appeal erred
in concluding that former section 16990, subdivision (a),
mandated a minimum funding requirement for San Diego's
CMS program.

Nor did former section 16991, subdivision (a)(5), which
the trial court and Court of Appeal also cited, establish a
minimum financial obligation for San Diego's CMS program.
Former section 16991 generally “establish[ed] a procedure
for the allocation of funds to each county receiving funds from
the [MISA] ... for the provision of services to persons meeting
certain Medi-Cal eligibility requirements, based on the
percentage of newly legalized individuals under the federal
Immigration Reform and Control Act (IRCA).” (Legis.
Counsel's Dig., Assem. Bill No. 75, 4 Stats. 1989 (Reg. Sess.)
Summary Dig., p. 548.) Former section 16991, subdivision
(a)(5) required the state, for fiscal years 1989-1990 and
1990-1991, to reimburse a county if its combined allocation
from various sources was less than the funding it received

under Fsection 16703 for fiscal year 1988-1989. 33 Nothing

about this state reimbursement requirement imposed on San
Diego a minimum funding requirement for its CMS program.

Thus, we must reverse the judgment insofar as it finds
that former sections 16990, subdivision (a), and 16991,
subdivision (a)(5), established a $41 million spending floor
for San Diego's CMS program. Instead, the various statutes
that we have previously discussed (e.g., §§ 10000, 17000,
and Health & Saf. Code, § 1442.5, former subd. (c)),
the cases construing those statutes, and any other relevant
authorities must guide the Commission's determination of
the level of services that San Diego had to provide and any
reimbursement to which it is entitled. *109

VII. Remaining Issues
(9) The state raises a number of additional issues. It first
complains that a mandamus proceeding under Code of
Civil Procedure section 1085 was an improper vehicle for
challenging the Commission's position. It asserts that, under
Government Code section 17559, review by administrative

mandamus under F:ICode of Civil Procedure section 1094.5
is the exclusive method for challenging a Commission
decision denying a mandate claim. The Court of Appeal
rejected this argument, reasoning that the trial court had
jurisdiction under Code of Civil Procedure section 1085
because, under section 6, the state has a ministerial duty of
reimbursement when it imposes a mandate.

Like the Court of Appeal, but for different reasons,
we reject the state's argument. “[M]andamus pursuant to

Fj[Code of Civil Procedure] section 1094.5, commonly
denominated 'administrative’ mandamus, is mandamus still.
It is not possessed of 'a separate and distinctive legal
personality. It is not a remedy removed from the general
law of mandamus or exempted from the latter's established
principles, requirements and limitations.' [Citations.] The full
panoply of rules applicable to 'ordinary' mandamus applies
to 'administrative’ mandamus proceedings, except where

modified by statute. [Citations.]” (F:l Woods v. Superior Court

(1981) 28 Cal.3d 668, 673-674 [F:|170 Cal.Rptr. 484, 620
P.2d 1032].) Where the entitlement to mandamus relief is
adequately alleged, a trial court may treat a proceeding
brought under Code of Civil Procedure section 1085 as one

brought under F:ICOde of Civil Procedure section 1094.5 and
should deny a demurrer asserting that the wrong mandamus

statute has been invoked. (F:I Woods, supra, 28 Cal.3d at
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pp. 673-674; FAnton v. San Antonio Community Hosp.

(1977) 19 Cal.3d 802, 813-814 [F140 Cal.Rptr. 442, 567
P.2d 1162].) Thus, even if San Diego identified the wrong
mandamus statute, the error did not affect the trial court's
ability to grant mandamus relief.

between traditional and
little

“In any event, distinctions

administrative mandate have impact on this

appeal ....” (FMclntosh v. Aubry (1993) 14 Cal.App.4th

1576, 1584 [FIS Cal.Rptr.2d 680].) The determination
whether the statutes here at issue established a mandate
under section 6 is a question of law. (County of Fresno
v. Lehman, supra, 229 Cal.App.3d at p. 347.) In reaching
our conclusion, we have relied on no facts that are in
dispute. Where, as here, a “purely legal question” is at issue,
courts “exercise independent judgment ... , no matter whether
the issue arises by traditional or administrative mandate.

[Citations.]” (FMdnlosh, supra, 14 Cal.App.4th atp. 1584.)

As the state concedes, even under F:ICode of Civil Procedure
section 1094.5, a judgment must “be reversed if based on
erroneous conclusions of law.” Thus, any differences between
the two mandamus statutes have had no impact on our
analysis. *110

The state next contends that the trial court prejudicially erred
in denying the “peremptory disqualification” motion that the
Director of the Department of Finance filed under Code of
Civil Procedure section 170.6. We will not review this ruling,
however, because it is reviewable only by writ of mandate
under Code of Civil Procedure section 170.3, subdivision (d).

(F:IPeople v. Webb (1993) 6 Cal.4th 494, 522-523 [F:I24
Cal.Rptr.2d 779, 862 P.2d 779]; F]People v. Hull (1991) 1
Cal.4th 266 [F:|2 Cal.Rptr.2d 526, 820 P.2d 1036].)

Nor can we address the state's argument that the trial court
erred in granting a preliminary injunction. The May 1991
order granting the preliminary injunction was “immediately
and separately appealable” under Code of Civil Procedure

section 904.1, subdivision (a)(6). (F:IArt Movers, Inc. v. Ni

West, Inc. (1992) 3 Cal.App.4th 640, 645 [F:|4 Cal.Rptr.2d
689].) Thus, the state's attempt to challenge the order in an
appeal filed after entry of final judgment in December 1992

was untimely. 34 (See FjChico Feminist Women's Health

Center v. Seully (1989) 208 Cal.App.3d 230, 251 [I 9256

Cal.Rptr. 194].) Moreover, the state's attempt to appeal the
order granting the preliminary injunction is moot because of
(1) the trial court's July 1 order granting a peremptory writ of
mandate, which expressly “supersede[d] and replace[d]” the
preliminary injunction order and (2) entry of final judgment.

(F:lSheward v. Citizens' Water Co. (1891) 90 Cal. 635,
638-639 [F:|27 P. 439]; F]People v. Morse (1993) 21

Cal.App.4th 259, 264-265 [F:IES Cal.Rptr.2d 816]; F:IArt
Movers, Inc., supra, 3 Cal.App.4th at p. 647.)

Finally, the state requests that we reverse the trial court's
reservation of jurisdiction regarding an award of attorney
fees. This request is premature. In the judgment, the trial court
“retain[ed] jurisdiction to determine any right to and amount
of attorneys' fees ....” This provision does not declare that San
Diego in fact has a right to an award of attorney fees. Nor has
San Diego asserted such a right. As San Diego states, at this
point, “[t]here is nothing for this Court to review.” We will
not give an advisory ruling on this issue.

VIII. Disposition

The judgment of the Court of Appeal is affirmed insofar
as it holds that the exclusion of adult MIP's from Medi-Cal
imposed a mandate on San Diego within the meaning of
section 6. The judgment is reversed insofar as it holds that the
state required San Diego to spend at least $41 million on the
CMS program in fiscal years 1989-1990 and 1990-1991. The
matter is *111 remanded to the Commission to determine
whether, and by what amount, the statutory standards of care
(e.g., Health & Saf. Code, § 1442.5, former subd. (c); Welf. &
Inst. Code, §§ 10000, 17000) forced San Diego to incur costs
in excess of the funds provided by the state, and to determine
the statutory remedies to which San Diego is entitled.

C. J., Mosk, J., Baxter, J., Anderson, J., " and Aldrich, J.,T
111] concurred.

KENNARD, J.

I dissent.

As part of an initiative measure placing spending limits
on state and local government, the voters in 1979 added
article XIII B to the California Constitution. Section 6 of
this article provides that when the state “mandates a new
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program or higher level of service on any local government,”
the state must reimburse the local government for the cost
of such program or service. Under subdivision (c) of this
constitutional provision, however, the state “may, but need
not,” provide such reimbursement if the state mandate was
enacted before January 1, 1975. (Cal. Const., art. XIII B, § 6,
subd. (¢).) Subdivision (c) is the critical provision here.

Because the counties have for many decades been under a
state mandate to provide for the poor, a mandate that existed
before the voters added article XIII B to the state Constitution,
the express language of subdivision (c) of section 6 of
article XIII B exempts the state from any legal obligation
to reimburse the counties for the cost of medical care to the
needy. The fact that for a certain period after 1975 the state
directly paid under the state Medi-Cal program for these costs
did not lead to the creation of a new mandate once the state
stopped doing so. To hold to the contrary, as the majority does,
is to render subdivision (c) a nullity.

The issue here is not whether the poor are entitled to
medical care. They are. The issue is whether the state or
the counties must pay for this care. The majority places this
obligation on the state. The counties' win, however, may be
a pyrrhic victory. For, in anticipation of today's decision, the
Legislature has enacted legislation that will drastically reduce
the counties' share of other state revenue, as discussed in part
111 below.

I
Beginning in 1855, California imposed a legal obligation on

the counties to take care of their poor. (F:IMooney v. Pickett

(1971) 4 Cal.3d 669, 677-678 *112 [F:l94 Cal.Rptr. 279,
483 P.2d 1231].) Since 1965, this obligation has been codified
in Welfare and Institutions Code section 17000. (Stats. 1965,
ch. 1784, § 5, p. 4090.) That statute states in full: “Every
county and every city and county shall relieve and support all
incompetent, poor, indigent persons, and those incapacitated
by age, disease, or accident, lawfully resident therein, when
such persons are not supported and relieved by their relatives
or friends, by their own means, or by state hospitals or
other state or private institutions.” (Welf. & Inst. Code, §
17000.) Included in this is a duty to provide medical care to

indigents. (F]Board of Supervisors v. Superior Court (1989)
207 Cal.App.3d 552, 557 [F:l254 Cal.Rptr. 905].)

A brief overview of the efforts by federal, state, and local
governments to furnish medical services to the poor may be
helpful.

Before March 1, 1966, the date on which California
began its Medi-Cal program, medical services for the
poor “were provided in different ways and were funded
by the state, county, and federal governments in varying
amounts.” (Assem. Com. on Public Health, Preliminary Rep.
on Medi-Cal (Feb. 29, 1968) p. 3.) The Medi-Cal program,
which California adopted to implement the federal Medicaid

program (F42 U.S.C. § 1396 et seq.; see F]Morris V.

Williams (1967) 67 Cal.2d 733, 738 [F:|63 Cal.Rptr. 689,433
P.2d 697]), at first limited eligibility to those persons “linked”
to a federal categorical aid program by being over age 65,
blind, disabled, or a member of a family with dependent
children. (Legis. Analyst, Rep. to Joint Legis. Budget Com.,
Analysis of 1971-1972 Budget Bill, Sen. Bill No. 207 (1971
Reg. Sess.), pp. 548, 550.) Persons not linked to federal
programs were ineligible for Medi-Cal; they could obtain
medical care from the counties. (County of Santa Clara v.
Hall (1972) 23 Cal.App.3d 1059, 1061 [100 Cal.Rptr. 629].)

In 1971, the Legislature revised Medi-Cal by extending
coverage to certain so-called ‘“noncategorically linked”
persons, or “medically indigent persons.” (Stats. 1971, ch.
577,8§ 12,13, 22.5,23, pp. 1110-1111, 1115.) The revisions
included a formula for determining each county's share of
Medi-Cal costs for the 1972-1973 fiscal year, with increases
in later years based on the assessed value of property. (Id. at
§§ 41,42, pp. 1131-1133))

In 1978, California voters added to the state Constitution
article XIII A (Proposition 13), which severely limited
property taxes. In that same year, to help the counties deal
with the drastic drop in local tax revenue, the Legislature
assumed the counties' share of Medi-Cal costs. (Stats. 1978,
ch. 292, § 33, p. 610.) In 1979, the Legislature relieved the
counties of their obligation to share in Medi-Cal costs. (Stats.
1979, ch. 282, § 106, p. 1059.) *113 Also in 1979, the voters
added to the state Constitution article XIII B, which placed
spending limits on state and local governments and added the
mandate/reimbursement provisions at issue here.

In 1982, the Legislature removed from Medi-Cal eligibility
the category of “medically indigent persons” that had been
added in 1971. The Legislature also transferred funds for
indigent health care services from the state to the counties

200



County of San Diego v. State of California, 15 Cal.4th 68 (1997)
931 P.2d 312, 61 Cal.Rptr.2d 134, Med & Med GD (CCH) P 45,112...

through the Medically Indigent Services Account. (Stats.
1982, ch. 328, §§ 6, 8.3, 8.5, pp. 1574-1576; Stats. 1982,
ch. 1594, §§ 19, 86, pp. 6315, 6357.) Medically Indigent
Services Account funds were then combined with county
health service funds to provide health care to persons not
eligible for Medi-Cal (Stats. 1982, ch. 1594, § 86, p. 6357),
and counties were to provide health services to persons in this
category “to the extent that state funds are provided” (id., §
70, p. 6346).

From 1983 through June 1989, the state fully funded San
Diego County's program for furnishing medical care to the
poor. Thereafter, in fiscal years 1989-1990 and 1990-1991,
the state partially funded San Diego County's program. In
early 1991, however, the state refused to provide San Diego
County full funding for the 1990-1991 fiscal year, prompting
a threat by the county to terminate its indigent medical care
program. This in turn led the Legal Aid Society of San Diego
to file an action against the County of San Diego, asserting
that Welfare and Institutions Code section 17000 imposed
a legal obligation on the county to provide medical care to
the poor. The county cross-complained against the state. The
county argued that the state's 1982 removal of the category
of “medically indigent persons” from Medi-Cal eligibility
mandated a “new program or higher level of service” within
the meaning of section 6 of article XIII B of the California
Constitution, because it transferred the cost of caring for these
persons to the county. Accordingly, the county contended,
section 6 required the state to reimburse the county for its
cost of providing such care, and prohibited the state from
terminating reimbursement as it did in 1991. The county
eventually reached a settlement with the Legal Aid Society of
San Diego, leading to a dismissal of the latter's complaint.

While the County of San Diego's case against the state was
pending, litigation was proceeding in a similar action against
the state by the County of Los Angeles and the County of San
Bernardino. In that action, the Superior Court for the County
of Los Angeles entered a judgment in favor of Los Angeles
and San Bernardino Counties. The state sought review in the
Second District Court of Appeal in Los Angeles. In December
1992, the parties to the Los Angeles case entered into a
settlement agreement providing for dismissal of the appeal
and vacating of the superior court judgment. *114 The Court
of Appeal thereafter ordered that the superior court judgment
be vacated and that the appeal be dismissed.

The County of San Diego's action against the state, however,
was not settled. It proceeded on the county's claim against

the state for reimbursement of the county's expenditures for

medical care to the indigent.1 The majority holds that the
county is entitled to such reimbursement. I disagree.

1T
Article XIII B, section 6 of the California Constitution
provides: “Whenever the Legislature or any state agency
mandates a new program or higher level of service on any
local government, the state shall provide a subvention of
funds to reimburse such local government for the costs of
such program or increased level of service, except that the
Legislature may, but need not, provide such subvention of
funds for the following mandates: [] ... [] (c¢) Legislative
mandates enacted prior to January 1, 1975, or executive
orders or regulations initially implementing legislation

enacted prior to January 1, 1975.” (Italics added.) 2

Of importance here is Welfare and Institutions Code section
17000 (hereafter sometimes section 17000). It imposes a
legal obligation on the counties to provide, among other
things, medical services to the poor. (Board of Supervisors
v. Superior Court, supra, 207 Cal.App.3d at p. 557; County
of San Diego v. Viloria (1969) 276 Cal.App.2d 350, 352
[80 Cal.Rptr. 869].) Section 17000 was enacted long before
and has existed continuously since January 1, 1975, the date
set forth in subdivision (c) of section 6 of article XIII B of
the California Constitution. Thus, section 17000 falls within
subdivision (¢)'s language of “[l]egislative mandates enacted
prior to January 1, 1975,” rendering it exempt from the
reimbursement provision of section 6.

Contrary to the majority's conclusion, the Legislature's 1982
legislation removing the category of “medically indigent
persons” from Medi-Cal did not meet California Constitution,
article XIII B, section 6 's requirement of imposing on local
government “a new program or higher level of service,” and
therefore did not entitle the counties to reimbursement from
the state under section 6 of article XIII B. The counties' legal
obligation to provide medical care arises from section 17000,
not from the subsequently enacted *115 1982 legislation.
The majority itself concedes that the 1982 legislation merely
“trigger[ed] the counties' responsibility to provide medical
care as providers of last resort under section 17000.” (Maj.

opn., Fjante, at p. 98.) Although certain actions by the state
and the federal government during the 1970's and 1980's may
have alleviated the counties' financial burden of providing
medical care for the indigent, those actions did not supplant
or remove the counties' existing legal obligation under section
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17000 to furnish such care. (FCooke v. Superior Court
(1989) 213 Cal.App.3d 401, 411 [F261 Cal.Rptr. 706];
FjMadera Community Hospital v. County of Madera (1984)
155 Cal.App.3d 136, 151 [F:|201 Cal.Rptr. 768].)

The state's reimbursement obligation under section 6 of article
XIIT B of the California Constitution arises only if, after
January 1, 1975, the date mentioned in subdivision (c) of
section 6, the state imposes on the counties “a new program
or higher level of service.” That did not occur here. As I
pointed out above, the counties' legal obligation to provide
for the poor arises from section 17000, enacted long before
the January 1, 1975, cutoff date set forth in subdivision (c)
of section 6. That statutory obligation remained in effect
when during a certain period after 1975 the state assumed the
financial burden of providing medical care to the poor, in an
effort to help the counties deal with a drastic drop in local
revenue as a result of the voters' passage of Proposition 13,
which severely limited property taxes. Because the counties'
statutory obligation to provide health care to the poor was
created before 1975 and has existed unchanged since that
time, the state's 1982 termination of Medi-Cal eligibility for
“medically indigent persons” did not create a “new program
or higher level of service” within the meaning of section 6
of article XIII B, and therefore did not obligate the state to
reimburse the counties for their expenditures in health care
for the poor.

1
In imposing on the state a legal obligation to reimburse the
counties for their cost of furnishing medical services to the
poor, the majority's holding appears to bail out financially
strapped counties. Not so.

Today's decision will immediately result in a reduction of
state funds available to the counties. Here is why. In 1991,
the Legislature added section 11001.5 to the Revenue and
Taxation Code, providing that 24.33 percent of the moneys
collected by the Department of Motor Vehicles as motor
vehicle license fees must be deposited in the State Treasury
to the credit of the Local Revenue Fund. In anticipation of
today's decision, the Legislature stated in subdivision (d)
of this statute: “This section shall cease to be operative on
*116 the first day of the month following the month in
which the Department of Motor Vehicles is notified by the
Department of Finance of a final judicial determination by the
California Supreme Court or any California court of appeal

[that]: [4]] ..- [1]] (2) The state is obligated to reimburse counties
for costs of providing medical services to medically indigent
adults pursuant to Chapters 328 and 1594 of the Statutes of
1982.” (Rev. & Tax. Code, § 11001.5, subd. (d); see also id.,
§ 10753.8, subd. (b).)

The loss of such revenue, which the Attorney General
estimates at “hundreds of millions of dollars,” may put the
counties in a serious financial bind. Indeed, realization of
the scope of this revenue loss appears to explain why the
County of Los Angeles, after a superior court victory in its
action seeking state reimbursement for the cost of furnishing
medical care to “medically indigent persons,” entered into
a settlement with the state under which the superior court
judgment was effectively obliterated by a stipulated reversal.

(See F]Neary v. Regents of University of California (1992)

3 Cal.4th 273 [F:IIO Cal.Rptr.2d 859, 834 P.2d 119].) In
a letter addressed to the Second District Court of Appeal,
sent while the County of Los Angeles was engaged in
settlement negotiations with the state, the county's attorney
referred to the legislation mentioned above in these terms:
“This legislation was quite clearly written with this case in
mind. Consequently, to pursue this matter, the County of Los
Angeles risks losing a funding source it must have to maintain
its health services programs at current levels. The additional
funding that might flow to the County from a final judgment
in its favor in this matter, is several years away and is most
likely of a lesser amount than this County's share of the
vehicle license fees.” (Italics added.) Thus, the County of
Los Angeles had apparently determined that a legal victory
entitling it to reimbursement from the state for the cost of
providing medical care to the category of “medically indigent
persons” would not in fact serve its economic interests.

I have an additional concern. According to the majority,
whenever there is a change in a state program that has the
effect of increasing a county's financial burden under section
17000 there must be reimbursement by the state. This means
that so long as section 17000 continues to exist, an increase
in state funding to a particular county for the care of the poor,
once undertaken, may be irreversible, thus locking the state
into perpetual financial assistance to that county for health
care to the needy. This would, understandably, be a major
disincentive for the Legislature to ever increase the state's
funding of a county's medical care for the poor.

The rigidity imposed by today's holding will have unfortunate
consequences should the state's limited financial resources
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prove insufficient to *117 reimburse the counties under
section 6 of article XIII B of the California Constitution for
the “new program or higher level of service” of providing
medical care to the poor under section 17000. In that event,
the state may be required to modify this “new program
or higher level of service” in order to reconcile the state's
reimbursement obligation with its finite resources and its
other financial commitments. Such modifications are likely
to take the form of limitations on eligibility for medical care
or on the amount or kinds of medical care that the counties
must provide to the poor under section 17000. A more flexible
system—one that actively encouraged shared state and county
responsibility for indigent medical care, using a variety of
innovative funding mechanisms—would be less likely to
result in a curtailment of medical services to the poor.

And if the Legislature is unable or unwilling to appropriate
funds to comply with the majority's reimbursement order,
the law allows the county to file “in the Superior Court
of the County of Sacramento an action in declaratory
relief to declare the mandate unenforceable and enjoin its
enforcement.” (Gov. Code, § 17612, subd. (c); see maj. opn.,

ante, at p. 82.) Such a declaration would do nothing to
alleviate the plight of the poor.

Conclusion
The dispute in this case ultimately arises from a collision
between the taxing limitations on the counties imposed by
article XIII A of the state Constitution and the preexisting,
open-ended mandate imposed on them under Welfare and
Institutions Code section 17000 to provide medical care for
the poor. As I have explained, the Legislature's assumption

thereafter of some of the resulting financial burden to the
counties did not repeal section 17000' s mandate, nor did the
Legislature's later termination of its financial support create a
new mandate. In holding to the contrary, the majority imposes
on the Legislature an obligation that the Legislature does not
have under the law.

I recognize that my resolution of this issue—that under
existing law the state has no legal obligation to reimburse the
counties for health expenditures for the poor—would leave
the counties in the same difficult position in which they find
themselves now: providing funding for indigent medical care
while maintaining other essential public services in a time
of fiscal austerity. But complex policy questions such as the
structuring and funding of indigent medical care are best left
to the counties, the Legislature, and ultimately the electorate,
rather than to the courts. It is the counties that must figure
out how to allocate the limited budgets imposed on them
by the electorate's adoption of articles XIII A and XIII B
of the California Constitution among indigent medical care
programs and a host of other pressing *118 and essential
needs. It is the Legislature that must decide whether to furnish
financial assistance to the counties so they can meet their
section 17000 obligations to provide for the poor, and whether
to continue to impose the obligations of section 17000 on the
counties. It is the electorate that must decide whether, given
the ever-increasing costs of meeting the needs of indigents
under section 17000, counties should be afforded some relief
from the taxing and spending limits of articles XIII A and XIII
B, both enacted by voters' initiative. These are hard choices,
but for the reasons just given they are better made by the
representative branches of government and the electorate than
by the courts. *119

Footnotes
* Retired judge of the San Diego Superior Court, assigned by the Chief Justice pursuant to article VI, section
6 of the California Constitution.
* Presiding Justice, Court of Appeal, First Appellate District, Division Four, assigned by the Chief Justice

pursuant to article VI, section 6 of the California Constitution.

T Associate Justice, Court of Appeal, Second Appellate District, Division Three, assigned by the Chief Justice
pursuant to article VI, section 6 of the California Constitution.

1 Except as otherwise indicated, all further statutory references are to the Welfare and Institutions Code.
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Congress later repealed the requirement that states work towards expanding eligibility. (See Cal. Health and
Welfare Agency, The Medi-Cal Program: A Brief Summary of Major Events (Mar. 1990) p. 1 (Summary of
Major Events).)

Former section 14150.1 provided in relevant part: “[A] county may elect to pay as its share [of Medi-Cal costs]
one hundred percent ... of the county cost of health care uncompensated from any source in 1964-65 for
all categorical aid recipients, and all other persons in the county hospital or in a contract hospital, increased
for such county for each fiscal year subsequent to 1964-65 by an amount proportionate to the increase in
population for such county .... If the county so elects, the county costs of health care in any fiscal year shall
not exceed the total county costs of health care uncompensated from any source in 1964-65 for all categorical
aid recipients, and all other persons in the county hospital or in a contract hospital, increased for such county
for each fiscal year subsequent to 1964-65 by an amount proportionate to the increase in population for such
county ...."” (Stats. 1966, Second Ex. Sess. 1965, ch. 4, § 2, p. 121.)

Former section 14150 provided the standard method for determining the counties' share of Medi-Cal costs.
Under it, “a county was required to pay the state a specific sum, in return for which the state would pay for
the medical care of all [categorically linked] individuals .... Financial responsibility for nonlinked individuals ...

remained with the counties.” (" ~'Lackner, supra, 97 Cal.App.3d at p. 581.)

In this opinion, the terms “adult MIP's” and “Medically Indigent Adults” refer only to those persons who were
excluded from the Medi-Cal program by the 1982 legislation.

San Diego lodged with the trial court a copy of the Commission's decision in the Los Angeles action.

In setting forth the facts relating to the Los Angeles action, we rely in part on the appellate record from that
action, of which we take judicial notice. (Evid. Code, 88 452, subd. (d), 459.)

The settlement resulted from 1991 legislation that changed the system of health care funding as of June
30, 1991. (See § 17600 et seq.; Stats. 1991, chs. 87, 89, pp. 231-235, 243-341.) That legislation provided
counties with new revenue sources, including a portion of state vehicle license fees, to fund health care
programs. However, the legislation declared that the statutes providing counties with vehicle license fees
would “cease to be operative on the first day of the month following the month in which the Department of
Motor Vehicles is notified by the Department of Finance of a final judicial determination by the California
Supreme Court or any California court of appeal” that “[t]he state is obligated to reimburse counties for costs
of providing medical services to medically indigent adults pursuant to Chapters 328 and 1594 of the Statutes

of 1982.” (FRev. & Tax. Code, 88 10753.8, subd. (b)(2), 11001.5, subd. (d)(2); see also Stats. 1991, ch.
89, § 210, p. 340.) Los Angeles and San Bernardino Counties settled their action to avoid triggering these
provisions. Unlike the dissent, we do not believe that consideration of these recently enacted provisions is
appropriate in analyzing the 1982 legislation. Nor do we assume, as the dissent does, that our decision
necessarily triggers these provisions. That issue is not before us.

The cross-complaint named the following state officers: (1) Kenneth W. Kizer, Director of the Department
of Health Services; (2) Kim Belshé, Acting Secretary of the Health and Welfare Agency; (3) Gray Davis,
the State Controller; (4) Kathleen Brown, the State Treasurer; and (5) Thomas Hayes, the Director of the
Department of Finance. Where the context suggests, subsequent references in this opinion to “the state”
include these officers.

The judgment dismissed all of San Diego's other claims.
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In FjGaramendi, supra, 20 Cal.App.4th at pages 771-775, the court discussed procedural requirements for
raising a claim that another court has already exercised its concurrent jurisdiction. Given our conclusion that
the trial court's error here was not jurisdictional, we express no opinion about this discussion in Garamendi
or the sufficiency of the state's efforts to raise the issue in this case.

Notably, in discussing the options still available to San Diego, the state asserts that San Diego “might have
been able to go to superior court and file a [mandamus] petition based on the record of the prior test claim.”

“County General Assistance in California dates from 1855, and for many years afforded the only form of relief

to indigents.” (F:IMooney v . Pickett (1971) 4 Cal.3d 669, 677 [94 Cal.Rptr. 279, 483 P.2d 1231] (Mooney).)
Section 17000 is substantively identical to former section 2500, which was enacted in 1937. (Stats. 1937,
chs. 369, 464, pp. 1097, 1406.)

See also F:ICounty of Los Angeles v. Frisbie (1942) 19 Cal.2d 634, 639 [F:|122 P.2d 526] (construing former
section 2500); F:'Jennings v. Jones (1985) 165 Cal.App.3d 1083, 1091 [F:'212 Cal.Rptr. 134] (counties must
support all indigent persons “having no other means of support”); F]Union of American Physicians & Dentists
v. County of Santa Clara (1983) 149 Cal.App.3d 45, 51, fn. 10 [F:Il96 Cal.Rptr. 602]; F:'Rogers v. Detrich

(1976) 58 Cal.App.3d 90, 95 [F:|128 Cal.Rptr. 261] (counties have duty of support “where such support is
not otherwise furnished”).

In asserting that Medi-Cal coverage did not supplant San Diego's obligation under section 17000, the dissent
incorrectly relies on F:IMadera Community Hospital v. County of Madera (1984) 155 Cal.App.3d 136 [201

Cal.Rptr. 768] (Madera) and FCooke, supra, 213 Cal.App.3d 401. (Dis. opn., post, at p. 115.) In Madera,
the court voided a county ordinance that extended county benefits under section 17000 only to persons *“

'meeting all eligibility standards for the Medi-Cal program.' ” (F]Madera, supra, 155 Cal.App.3d at p. 150.)
The court explained: “Because all funding for the Medi-Cal program comes from either the federal or the state
government ..., [c]Jounty has denied any financial obligation whatsoever from county funds for the medical
care of its indigent and poor residents.” (Ibid.) Thus, properly understood, Madera held only that Medi-Cal
does not relieve counties of their obligation to provide medical care to persons who are “indigent” within the
meaning of section 17000 but who are ineligible for Medi-Cal. The limit of Madera's holding is apparent from
the court's reliance on a 1979 opinion of the Attorney General discussing the scope of a county's authority
under section 17000. (Madera, supra, 155 Cal.App.3d at pp. 151-152.) The Attorney General explained that
“[tlhe county obligation [under section 17000] to provide general relief extends to those indigents who do not
qualify under specialized aid programs, ... including Medi-Cal.” (62 Ops.Cal.Atty.Gen. 70, 71, fn. 1 (1979).)
Moreover, the Madera court expressly recognized that state and federal programs “alleviate, to a greater or
lesser extent, [a] [c]lounty's burden.” (Madera, supra, 155 Cal.App.3d at p. 151.) In Cooke, the court simply

made a passing reference to Madera in dictum describing the coverage history of Medi-Cal. (FCooke, supra,
213 Cal.App.3d at p. 411.) It neither analyzed the issue before us nor explained the meaning of the dictum
that the dissent cites.

As we have previously explained, even before 1971 the state, through the county option, assumed much of
the financial responsibility for providing medical care to adult MIP's.
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Because '~ County of Los Angeles v. Commission on State Mandates, supra, 32 Cal.App.4th 805, is
distinguishable, we need not (and do not) express an opinion regarding the court's analysis in that decision
or its conclusions.

The state properly does not contend that the provision of medical care to adult MIP's is not a “program” within

the meaning of section 6. (See I~ County of Los Angeles, supra, 43 Cal.3d at p. 56 [section 6 applies to
“programs that carry out the governmental function of providing services to the public].)

Alternatively, the 1982 legislation can be viewed as having mandated an increase in the services that counties
were providing through existing section 17000 programs, by adding adult MIP's to the indigent population

that counties already had to serve under that section. (See I~ County of Los Angeles, supra, 43 Cal.3d at p.
56 [*subvention requirement for increased or higher level of service is directed to state mandated increases
in the services provided by local agencies in existing 'programs' "].)

In reaching a contrary conclusion, the dissent ignores the electorate's purpose in adopting section 6. The
dissent also mischaracterizes our decision. We do not hold that “whenever there is a change in a state
program that has the effect of increasing a county's financial burden under section 17000 there must be
reimbursement by the state.” (Dis. opn., post, at p. 116.) Rather, we hold that section 6 prohibits the state from
shifting to counties the costs of state programs for which the state assumed complete financial responsibility
before adoption of section 6. Whether the state may discontinue assistance that it initiated after section 6's
adoption is a question that is not before us.

As amended in 1982, section 16704, subdivision (c)(1), provided in relevant part: “The [county board of
supervisors] shall assure that it will expend [MISA] funds only for the health services specified in Sections
14132 and 14021 provided to persons certified as eligible for such services pursuant to Section 17000 and
shall assure that it will incur no less in net costs of county funds for county health services in any fiscal year
than the amount required to obtain the maximum allocation under Section 16702.” (Stats. 1982, ch. 1594,
§ 70, p. 6346.) Section 16704, subdivision (c)(3), provided in relevant part: “Any person whose income and
resources meet the income and resource criteria for certification for services pursuant to Section 14005.7
other than for the aged, blind, or disabled, shall not be excluded from eligibility for services to the extent
that state funds are provided. Such persons may be held financially liable for these services based upon
the person's ability to pay. A county may not establish a payment requirement which would deny medically
necessary services. This section shall not be construed to mandate that a county provide any specific level
or type of health care service .... The provisions of this paragraph shall become inoperative if a court ruling
is issued which decrees that the provisions of this paragraph mandates [sic] that additional state funds be
provided and which requires that additional state reimbursement be made to counties for costs incurred under
this paragraph. This paragraph shall be operative only until June 30, 1983, unless a later enacted statute
extends or deletes that date.” (Stats. 1982, ch. 1594, 8§ 70, pp. 6346-6347.)

Section 17001 provides: “The board of supervisors of each county, or the agency authorized by county
charter, shall adopt standards of aid and care for the indigent and dependent poor of the county or city and
county.”

We disapprove FBay General, supra, 156 Cal.App.3d at pages 959-960, insofar as it (1) states that a
county's responsibility under section 17000 extends only to indigents as defined by the county's board of
supervisors, and (2) suggests that a county may refuse to provide medical care to persons who are “indigent”
within the meaning of section 17000 but do not qualify for Medi-Cal.
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Our conclusion is limited to this aspect of a county's duty under section 17000. We express no opinion
regarding the scope of a county's duty to provide other forms of relief and support under section 17000.

The 1982 legislation made the subdivision operative until June 30, 1983. (Stats. 1982, ch. 1594, § 70, p.
6347.) In 1983, the Legislature repealed and reenacted section 16704, and extended the operative date of
subdivision (¢)(3) to June 30, 1985. (Stats. 1983, ch. 323, 8§ 131.1, 131.2, pp. 1079-1080.)

Given our analysis, we express no opinion about the statement in FCooke, supra, 213 Cal.App.3d at page
412, footnote 9, that the “life” of section 16704, subdivision (c)(3), “was implicitly extended” by the fact that
the “paragraph remains in the statute despite three subsequent amendments to the statute ....”

Although asserting that nothing required San Diego to provide “all” adult MIP's with medical care, the state
never precisely identifies which adult MIP's were legally entitled to medical care and which ones were not. Nor
does the state ever directly assert that some adult MIP's were not “indigent persons” under section 17000.
On the contrary, despite its argument, the state seems to suggest that San Diego's medical care obligation
under section 17000 extended even beyond adult MIP's. It asserts: “At no time prior to or following 1983 did
Medi-Cal ever provide medical services to, or pay for medical services provided to, all persons who could
not afford such services and therefore might be deemed 'medically indigent.' ... For some period prior to
1983, Medi-Cal paid for services for some indigent adults under its 'medically indigent adults' category.... [A]t
no time did the state ever assume financial responsibility for all adults who are too indigent to afford health
care.” (Original italics.)

The state argues that former subdivision (c) is irrelevant to our determination because, like section 17000,
it “predate[d] 1975.” Our previous analysis rejecting this argument in connection with section 17000 applies
here as well.

Statutes 1992, chapter 719, section 2, page 2882, repealed former subdivision (c) and enacted a new
subdivision (c) in its place. This urgency measure was approved by the Governor on September 14, 1992,
and filed with the Secretary of State on September 15, 1992.

We disapprove Cooke, supra, 213 Cal.App.3d at page 410, to the extent it held that Health and Safety Code
section 1442.5, former subdivision (c), was merely “a limitation on a county's ability to close facilities or reduce
services provided in those facilities,” and was irrelevant absent a claim that a “county facility was closed [or]
that any services in [the] county ... were reduced.” Although former subdivision (c) was contained in a section
that dealt in part with closures and service reductions, nothing limited its reach to that context.

During further proceedings before the Commission to determine the amount of reimbursement due San
Diego, the state may argue that particular services available under San Diego's CMS program exceeded
statutory requirements.

Consistent with the electorate's direction, in its application for CHIP funds, San Diego assured the state that it
would “[e]xpend [CHIP] funds only to supplement existing levels of services provided and not to fund existing
levels of service ....” Because San Diego's initial decision to seek CHIP funds was voluntary, the evidence it
cites of state threats to withhold CHIP funds if it eliminated the CMS program is irrelevant.

Former section 16991, subdivision (a)(5), provided in full: “If the sum of funding that a county received from

its allocation pursuant to FSection 16703, the amount of reimbursement it received from federal State
Legalization Impact Assistance Grant [(SLIAG)] funding for indigent care, and its share of funding provided in

this section is less than the amount of funding the county received pursuant to FSection 16703 in fiscal year
1988-89 the state shall reimburse the county for the amount of the difference. For the 1990-91 fiscal year, if the
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sum of funding received from its allocation, pursuant to FSection 16703 and the amount of reimbursement
it received from [SLIAG] Funding for indigent care that year is less than the amount of funding the county

received pursuant to FSection 16703 in the 1988-89 fiscal year, the state shall reimburse the amount of
the difference. If the department determines that the county has not made reasonable efforts to document
and claim federal SLIAG funding for indigent care, the department shall deny the reimbursement.” (Stats.
1989, ch. 1331, § 9, p. 5428.)

Despite its argument here, when it initially appealed, the state apparently recognized that it could no longer
challenge the May 1991 order. In its March 1993 notice of appeal, it appealed only from the judgment entered
December 18, 1992, and did not mention the May 1991 order.

Presiding Justice, Court of Appeal, First Appellate District, Division Four, assigned by the Chief Justice
pursuant to article VI, section 6 of the California Constitution.

Associate Justice, Court of Appeal, Second Appellate District, Division Three, assigned by the Chief Justice
pursuant to article VI, section 6 of the California Constitution.

| agree with the majority that the superior court had jurisdiction to decide this case. (Maj. opn., F]ante, at
pp. 86-90.)

Section 6 of article XIII B pertains to two types of mandates: new programs and higher levels of service.
The words “such subvention” in the first paragraph of this constitutional provision makes the subdivision (c)
exemption applicable to both types of mandates.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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SUMMARY

A county filed a test claim with the Commission on
State Mandates seeking, under Cal. Const., art. XIII B, §
6 (state must provide subvention of funds to reimburse
local governments for costs of state- mandated programs or
increased levels of service), reimbursement from the state
for costs incurred in implementing the Hazardous Materials
Release Response Plans and Inventory Act (Health & Saf.
Code, § 25500 et seq.). The commission found the county had
the authority to charge fees to pay for the program, and the
program was thus not a reimbursable state-mandated program

under F:lGOV. Code, § 17556, subd. (d), which provides that
costs are not state-mandated if the agency has authority to
levy a charge or fee sufficient to pay for the program. The
county filed a petition for writ of mandate and a complaint
for declaratory relief against the state. The trial court denied
relief. (Superior Court of Fresno County, No. 379518-4, Gary
S. Austin, Judge.) The Court of Appeal, Fifth Dist., No.
F011925, affirmed.

The Supreme Court affirmed the decision of the Court of
Appeal. The court held, as to the single issue on review, that

F:IGOV. Code, § 17556, subd. (d), was facially constitutional
under Cal. Const., art. XIII B, § 6. It held art. XIII B was
not intended to reach beyond taxation, and § 6 was included
in art. XIII B in recognition that Cal. Const., art. XIII A,
severely restricted the taxing powers of local governments.
It held that art. XIII B, § 6 was designed to protect the
tax revenues of local governments from state mandates that
would require an expenditure of such revenues and, when
read in textual and historical context, requires subvention only

when the costs in question can be recovered solely from tax

revenues. Accordingly, the court held that F]Gov. Code, §
17556, subd. (d), effectively construed the term “cost” in
the constitutional provision as excluding expenses that are
recoverable from sources other than taxes, and that such a
construction is altogether sound. (Opinion by Mosk, J., with
Lucas, C. J., Broussard, *483 Panelli, Kennard, JJ., and Best

(Hollis G.), J.,"
Arabian, J.)

concurring. Separate concurring opinion by

HEADNOTES

Classified to California Digest of Official Reports

(1)
State of California §
Governments for State-mandated Costs--Costs for Which

11--Reimbursement to Local
Fees May Be Levied--Validity of Exclusion.

In a proceeding by a county seeking reversal of a decision
by the Commission on State Mandates that the state was
not required by Cal. Const., art. XIII B, § 6, to reimburse
the county for costs incurred in implementing the Hazardous
Materials Release Response Plans and Inventory Act (Health
& Saf. Code, § 25500 et seq.), the trial court properly found

that F]Gov. Code, § 17556, subd. (d) (costs are not state-
mandated if agency has authority to levy charge or fee
sufficient to pay for program), was facially constitutional.
Cal. Const., art. XIII B, was intended to apply to taxation and
was not intended to reach beyond taxation, as is apparent from
its language and confirmed by its history. It was designed
to protect the tax revenues of local governments from state
mandates that would require expenditure of such revenues;
read in its textual and historical contexts, requires subvention
only when the costs in question can be recovered solely from

tax revenues. FJGov. Code, § 17556, subd. (d), effectively
construes the term “costs” in the constitutional provision
as excluding expenses that are recoverable from sources
other than taxes, and that construction is altogether sound.

Accordingly, F]Gov. Code, § 17556, subd. (d), is facially
constitutional under Cal. Const., art. XIII B, § 6.

[See Cal.Jur.3d (Rev), Municipalities, § 361; 9 Witkin,
Summary of Cal. Law (9th ed. 1988) Taxation, § 124.]
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MOSK, J.

We granted review in this proceeding to decide whether

F:Isection 17556, subdivision (d), of the F]Govemment
Code (section 17556(d)) is facially valid under article XIII
B, section 6, of the California Constitution (article XIII B,
section 0).

Article XIII B, “Whenever the
Legislature or any state agency mandates a new program or

section 6, provides:

higher level of service on any local government, the state
shall provide a subvention of funds to reimburse such local
government for the costs of such program or increased level of
service, except that the Legislature may, but need not, provide
such subvention of funds for the following mandates: [{]] (a)
Legislative mandates requested by the local agency affected,;
[1] (b) Legislation defining a new crime or changing an
existing definition of a crime; or [] (c) Legislative mandates
enacted prior to January 1, 1975, or executive orders or
regulations initially implementing legislation enacted prior to
January 1, 1975.”

The Legislature enacted Government Code sections 17500
through 17630 to implement article XIII B, section 6. (Gov.
Code, § 17500.) It created a “quasi-judicial body” (ibid.)
called the Commission on State Mandates (commission) (id.,
§ 17525) to “hear and decide upon [any] claim” by a local
government that the local government “is entitled to be
reimbursed by the state for costs™ as required by article XIII B,
section 6. (Gov. Code, § 17551, subd. (a).) It defined “costs”
as “costs mandated by the state”—"“any increased costs” that
the local government “is required to incur ... as a result of any
statute ..., or any executive order implementing any statute ...,
which mandates a new program or higher level of service
of any existing program” within the meaning of article XIII

B, section 6. (Gov. Code, § 17514.) Finally, in Fjsection
17556(d) it declared that “The commission shall not find costs
mandated by the state ... if, after a hearing, the commission
finds that” the local government “has the authority to levy

service charges, fees, or assessments sufficient to pay for the
mandated program or increased level of service.”

For the reasons discussed below, we conclude that Fjsection
17556(d) is facially constitutional under article XIII B,
section 6. *485

I. Facts and Procedural History

The present proceeding arose after the Legislature enacted the
Hazardous Materials Release Response Plans and Inventory
Act (Act). (Health & Saf. Code, § 25500 et seq.) The Act
establishes minimum statewide standards for business and
area plans relating to the handling and release or threatened
release of hazardous materials. (/d., § 25500.) It requires
local governments to implement its provisions. (/d., § 25502.)
To cover the costs they may incur, it authorizes them to
collect fees from those who handle hazardous materials. (/d.,
§ 25513.)

The County of Fresno (County) implemented the Act but
chose not to impose the authorized fees. Instead, it filed a so-
called “test” or initial claim with the commission (Gov. Code,
§ 17521) seeking reimbursement from the State of California
(State) under article XIII B, section 6. After a hearing, the
commission rejected the claim. In its statement of decision,
the commission made the following findings, among others:
the Act constituted a “new program”; the County did indeed
incur increased costs; but because it had authority under the

Act to levy fees sufficient to cover such costs, Fjsection
17556(d) prohibited a finding of reimbursable costs.

The County then filed a petition for writ of mandate
and complaint for declaratory relief against the State, the
commission, and others, seeking vacation of the commission's

decision and a declaration that F]section 17556(d) is
unconstitutional under article XIII B, section 6. While the
matter was pending, the commission amended its statement of
decision to include another basis for denial of the test claim:
the Act did not constitute a “program” under the rationale

of F]County of Los Angeles v. State of California (1987) 43
Cal.3d 46 [233 Cal.Rptr. 38, 729 P.2d 202] (County of Los
Angeles), because it did not impose unique requirements on
local governments.

After a hearing, the trial court denied the petition and
effectively dismissed the complaint. It determined, inter
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alia, that mandate under F]Code of Civil Procedure
section 1094.5 was the County's sole remedy, and that the
commission was the sole properly named respondent. It also

determined that F:lsection 17556(d) is constitutional under
article XIII B, section 6. It did not address the question
whether the Act constituted a “program” under County of Los
Angeles. Judgment was entered accordingly.

The Court of Appeal affirmed. It held the Act did indeed
constitute a “program” under F]County of Los Angeles,

supra, 43 Cal.3d 46. It also held F:lsection 17556(d) is
constitutional under article XIII B, section 6. *486

(1) We granted review to decide a single issue, i.e., whether

F:Isection 17556(d) is facially constitutional under article
XIII B, section 6.

I1. Discussion
We begin our analysis with the California Constitution. At the
June 6, 1978, Primary Election, article XIII A was added to
the Constitution through the adoption of Proposition 13, an
initiative measure aimed at controlling ad valorem property

taxes and the imposition of new “special taxes.” (F]Amador
Valley Joint Union High Sch. Dist. v. State Bd. of Equalization

(1978) 22 Cal.3d 208, 231-232 [F:|149 Cal.Rptr. 239, 583
P.2d 1281].) The constitutional provision imposes a limit on
the power of state and local governments to adopt and levy

taxes. (F:ICiz‘y of Sacramento v. State of California (1990) 50

Cal.3d 51,59, fn. 1 [F:|266 Cal.Rptr. 139, 785 P.2d 522] (City
of Sacramento).)

At the November 6, 1979, Special Statewide Election, article
XIIT B was added to the Constitution through the adoption
of Proposition 4, another initiative measure. That measure
places limitations on the ability of both state and local
governments to appropriate funds for expenditures.

“Articles XIII A and XIII B work in tandem, together
restricting California governments' power both to levy and to

spend [taxes] for public purposes.” (F:lCily of Sacramento,
supra, 50 Cal.3d at p. 59, fn. 1.)

Article XIII B of the Constitution was intended to apply
to taxation—specifically, to provide “permanent protection

for taxpayers from excessive taxation” and “a reasonable
way to provide discipline in tax spending at state and
local levels.” (See County of Placer v. Corin (1980) 113
Cal.App.3d 443, 446 [170 Cal.Rptr. 232], quoting and
following Ballot Pamp., Proposed Stats. and Amends. to Cal.
Const. with arguments to voters, Special Statewide Elec.
(Nov. 6, 1979), argument in favor of Prop. 4, p. 18.) To this
end, it establishes an “appropriations limit” for both state and
local governments (Cal. Const., art. XIII B, § 8, subd. (h))
and allows no “appropriations subject to limitation” in excess
thereof (id., § 2). (See County of Placer v. Corin, supra, 113
Cal.App.3d at p. 446.) It defines the relevant “appropriations
subject to limitation” as “any authorization to expend during
a fiscal year the proceeds of taxes ....” (Cal. Const., art. XIII
B, § 8, subd. (b).) It defines “proceeds of taxes” as including
“all tax revenues and the proceeds to ... government from,”
inter alia, “regulatory licenses, user charges, and user fees
to the extent that such proceeds exceed the costs reasonably
borne by [government] in providing the regulation, product,
or service ....” (Cal. Const., art. XIII B, § 8, subd. (¢), italics

EEINT3

added.) Such “excess” proceeds from “licenses,” “charges,”
and “fees” “are but *487 taxes” for purposes here. (County
of Placer v. Corin, supra, 113 Cal.App.3d at p. 451, italics in

original.)

Article XIII B of the Constitution, however, was not intended
to reach beyond taxation. That fact is apparent from the
language of the measure. It is confirmed by its history. In
his analysis, the Legislative Analyst declared that Proposition
4 “would not restrict the growth in appropriations financed
from other [i.e., nontax] sources of revenue, including federal
funds, bond funds, traffic fines, user fees based on reasonable
costs, and income from gifts.” (Ballot Pamp., Proposed Stats.
and Amends. to Cal. Const. with arguments to voters, Special
Statewide Elec. (Nov. 6, 1979), analysis by Legislative
Analyst, p. 16.)

Section 6 was included in article XIII B in recognition that
article XIII A of the Constitution severely restricted the taxing

powers of local governments. (See F:ICounty of Los Angeles,
supra, 43 Cal.3d at p. 61.) The provision was intended to
preclude the state from shifting financial responsibility for
carrying out governmental functions onto local entities that

were ill equipped to handle the task. (/bid.; see F]Lucia Mar
Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 836, fn.

6 [F:|244 Cal.Rptr. 677, 750 P.2d 318].) Specifically, it was
designed to protect the tax revenues of local governments
from state mandates that would require expenditure of such
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revenues. Thus, although its language broadly declares that
the “state shall provide a subvention of funds to reimburse ...
local government for the costs [of a state-mandated new]
program or higher level of service,” read in its textual
and historical context section 6 of article XIII B requires
subvention only when the costs in question can be recovered
solely from tax revenues.

In view of the foregoing analysis, the question of the

facial constitutionality of F:Isection 17556(d) under article
XIII B, section 6, can be readily resolved. As noted, the
statute provides that “The commission shall not find costs
mandated by the state ... if, after a hearing, the commission
finds that” the local government “has the authority to levy
service charges, fees, or assessments sufficient to pay for the
mandated program or increased level of service.” Considered
within its context, the section effectively construes the term
“costs” in the constitutional provision as excluding expenses
that are recoverable from sources other than taxes. Such a
construction is altogether sound. As the discussion makes
clear, the Constitution requires reimbursement only for those
expenses that are recoverable solely from taxes. It follows

that Fj section 17556(d) is facially constitutional under article
XIII B, section 6.

The County argues to the contrary. It maintains that

Fjsection 17556(d) in essence creates a new exception to the
reimbursement requirement of article *488 XIII B, section
6, for self-financing programs and that the Legislature cannot
create exceptions to the reimbursement requirement beyond
those enumerated in the Constitution.

We do not agree that in enacting F:Isection 17556(d) the
Legislature created a new exception to the reimbursement
requirement of article XIII B, section 6. As explained, the
Legislature effectively—and properly—construed the term
“costs” as excluding expenses that are recoverable from
sources other than taxes. In a word, such expenses are outside
of the scope of the requirement. Therefore, they need not be
explicitly excepted from its reach.

The County nevertheless argues that no matter how

characterized, F:lsection 17556(d) is indeed inconsistent with
article XIII B, section 6. Its contention is in substance as

follows: the source of F] section 17556(d) is former Revenue
and Taxation Code section 2253.2; at the time of Proposition
4, subdivision (b)(4) of that former section stated that the State

Board of Control shall not allow a claim for reimbursement of
costs mandated by the state if the legislation contains a self-
financing authority; the drafters of Proposition 4 incorporated
some of the provisions of former Revenue and Taxation
Code section 2253.2 into article XIII B, section 6, but did
not incorporate former subdivision (b)(4); their failure to do
so reveals an intent to treat as immaterial the presence or
absence of a “self-financing” provision; and such an intent
is confirmed by the “legislative history” set out at page 55
in Spirit of 13, Inc., Summary of Proposed Implementing
Legislation and Drafters' Intent: “the state may not arbitrarily
declare that it is not going to comply with Section 6 ... if the
state provides new compensating revenues.”

In our view, the County's argument is unpersuasive. Even
if we assume arguendo that the intent of those who drafted
Proposition 4 is as claimed, what is crucial here is the intent

of those who voted for the measure. (See F] County of Los
Angeles, supra, 43 Cal.3d 46, 56.) There is no substantial
evidence that the voters sought what the County assumes
the drafters desired. Moreover, the “legislative history” cited
above cannot be considered relevant; it was written and
circulated after the passage of Proposition 4. As such, it could
not have affected the voters in any way.

To avoid this result, the County advances one final argument:

“Based on the authority of [I 'section 17556(d)], the
Commission on State Mandates refuses to hear mandates on
the merits once it finds that the authority to charge fees is
given by the Legislature. This position is taken whether or not
fees can actually or legally be charged to recover the entire
costs of the program.” *489

The County appears to be making one or both of the following

arguments: (1) the commission applies F:Isection 17556(d)
in an unconstitutional manner; or (2) the Act's self-financing
authority is somehow lacking. Such contentions, however,
miss the designated mark. They raise questions bearing on

the constitutionality of Fjsection 17556(d) as applied and
the legal efficacy of the authority conferred by the Act. The
sole issue on review, however, is the facial constitutionality

of Fjsection 17556(d).

II1. Conclusion
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For the reasons set forth above, we conclude that F:lsection
17556(d) is facially constitutional under article XIII B,
section 6.

The judgment of the Court of Appeal is affirmed.

Lucas, C. J., Broussard, J., Panelli, J., Kennard, J., and Best
(Hollis G.), J., * concurred.

ARABIAN, J.,

Concurring.

I concur in the determination that F:lGovemment Code

section 17556, subdivision (d) ! (section 17556(d)), does not
offend article XIII B, section 6, of the California Constitution
(article XIII B, section 6). In my estimation, however, the
constitutional measure of the issue before us warrants fuller
examination than the majority allow. A literalistic analysis
begs the question of whether the Legislature had the authority
to act statutorily upon a subject matter the electorate has
spoken to constitutionally through the initiative process.

Article XIII B, section 6, unequivocally commands that “the
state shall provide a subvention of funds to reimburse ... local
government for the costs of [a new] program or increased
level of service” except as specified therein. Article XIII B
does not define this reference to “costs.” (See Cal. Const.,
art. XIII B, § 8.) Rather, the Legislature assumed the task
of explicating the related concept of “costs mandated by the
state” when it created the Commission on State Mandates
and enacted procedures intended to implement article XIII
B, section 6, more effectively. (See § 17500 et seq.) As
part of this statutory scheme, it exempted the state from its
constitutionally imposed subvention obligation under certain
enumerated circumstances. Some of these exemptions the
electorate expressly contemplated in approving article XIII B,

section 6 (F:|§ 17556, subds. (a), (c), & (g); see § 17514),
while others are strictly of legislative formulation and derive

from *490 former Revenue and Taxation Code section

22532, (95 17556, subds. (b), (d), (e), & (f).)

The majority find F:lsection 17556 valid notwithstanding the
mandatory language of article XIII B, section 6, based on
the circular and conclusory rationale that “the Legislature

effectively—and properly—construed the term 'costs' as
excluding expenses that are recoverable from sources other
than taxes. In a word, such expenses are outside of the scope
of the [subvention] requirement. Therefore, they need not
be explicitly excepted from its reach.” (Maj. opn., ante, at
p. 488ante, at p. 488.) In my view, excluding or otherwise
removing something from the purview of a law is tantamount
to creating an exception thereto. When an exclusionary
implication is clear from the import or effect of the statutory
language, use of the word “except” should not be necessary to
construe the result for what it clearly is. In this circumstance,
“I would invoke the folk wisdom that if an object looks like a
duck, walks like a duck and quacks like a duck, it is likely to

be a duck.” (F:lln re Deborah C. (1981) 30 Cal.3d 125, 141

[F:|177 Cal.Rptr. 852, 635 P.2d 446] (conc. opn. by Mosk,
1))

Of at least equal importance, section 17500 et seq. constitutes
a legislative implementation of article XIII B, section 6. As
such, the overall statutory scheme must comport with the
express constitutional language it was designed to effectuate
as well as the implicit electoral intent. Eschewing semantics, I
would squarely and forthrightly address the fundamental and
substantial question of whether the Legislature could lawfully
enlarge upon the scope of article XIII B, section 6, to include
exceptions not originally designated in the initiative.

I do not hereby seek to undermine the majority holding but
rather to set it on a firmer constitutional footing. “[S]tatutes
must be given a reasonable interpretation, one which will
carry out the intent of the legislators and render them valid and
operative rather than defeat them. In so doing, sections of the
Constitution, as well as the codes, will be harmonized where

reasonably possible, in order that all may stand.” (F:IRose
v. State of California (1942) 19 Cal.2d 713, 723 [F:|123
P.2d 505]; see also F]County of Los Angeles v. State of

California (1987) 43 Cal.3d 46, 58 [F:|233 Cal.Rptr. 38,
729 P.2d 202].) To this end, it is a fundamental premise of
our form of government that “the Constitution of this State
is not to be considered as a grant of power, but rather as
a restriction upon the powers of the Legislature; and ... it
is competent for the Legislature to exercise all powers not

forbidden ....” (FPeop/e v. Coleman (1854) 4 Cal. 46, 49.)
“Two important consequences flow from this fact. First, the
entire law-making authority of the state, except the people's
right of initiative and referendum, is vested in the *491
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Legislature, and that body may exercise any and all legislative
powers which are not expressly or by necessary implication
denied to it by the Constitution. [Citations.] In other words,
'we do not look to the Constitution to determine whether the
legislature is authorized to do an act, but only to see if it
is prohibited.’ [Citation.] [] Secondly, all intendments favor
the exercise of the Legislature's plenary authority: 'If there is
any doubt as to the Legislature's power to act in any given
case, the doubt should be resolved in favor of the Legislature's
action. Such restrictions and limitations [imposed by the
Constitution] are to be construed strictly, and are not to be
extended to include matters not covered by the language

used.' [Citations.]” (F:IMethodist Hosp. of Sacramento v.

Saylor (1971) 5 Cal.3d 685, 691 [F:|97 Cal.Rptr. 1, 488 P.2d
161], italics added.) “Specifically, the express enumeration
of legislative powers is not an exclusion of others not named
unless accompanied by negative terms. [Citations.]” (Dean v.
Kuchel (1951) 37 Cal.2d 97, 100 [230 P.2d 811].)

As the majority opinion impliedly recognizes, neither the
language nor the intent of article XIII B conflicts with
the exercise of legislative prerogative we review today. Of
paramount significance, neither section 6 nor any other
provision of article XIII B prohibits statutory delineation of
additional circumstances obviating reimbursement for state
mandated programs. (See Dean v. Kuchel, supra, 37 Cal.2d at

p. 101; F:IRoth Drugs, Inc. v. Johnson (1936) 13 Cal.App.2d

720, 729 [F:|57 P.2d 1022]; see also Kehrlein v. City of
Oakland (1981) 116 Cal.App.3d 332, 338 [172 Cal.Rptr.

111].)

Furthermore, the initiative was “[blilled as a flexible
way to provide discipline in government spending” by
creating appropriations limits to restrict the amount of
such expenditures. (County of Placer v. Corin (1980) 113

Cal.App.3d 443, 447 [170 Cal.Rptr. 232]; see F:lCal. Const.,
art. XIII B, § 1.) By their nature, user fees do not affect
the equation of local government spending: While they
facilitate implementation of newly mandated state programs
or increased levels of service, they are excluded from the
“appropriations subject to limitations” calculation and its
attendant budgetary constraints. (See Cal. Const., art. XIII B,
§ 8; see also City Council v. South (1983) 146 Cal.App.3d
320, 334 [194 Cal.Rptr. 110]; County of Placer v. Corin,
supra, 113 Cal.App.3d at pp. 448-449; Cal. Const., art. XIII

B, § 3, subd. (b); cf. FRuss Bldg. Partnership v. City and
County of San Francisco (1987) 199 Cal.App.3d 1496, 1505

[F246 Cal.Rptr. 21] [ 'fees not exceeding the reasonable
cost of providing the service or regulatory activity for which
the fee is charged and which are not levied for general revenue
purposes, have been considered outside the realm of ”’special
taxes* [limited by California Constitution, article XIIT A]' ”];

FTerminal Plaza Corp. v. City *492 and County of San

Francisco (1986) 177 Cal.App.3d 892, 906 [F223 Cal.Rptr.
379] [same].)

This conclusion fully accommodates the intent of the voters
in adopting article XIII B, as reflected in the ballot materials

accompanying the proposition. (See F]Amador Valley Joint
Union High Sch. Dist. v. State Bd. of Equalization (1978)

22 Cal.3d 208, 245-246 [F:|149 Cal.Rptr. 239, 583 P.2d
1281].) In general, these materials convey that “[t]he goals
of article XIII B, of which section 6 is a part, were to
protect residents from excessive taxation and government

spending.” (F:l County of Los Angeles v. State of California,
supra, 43 Cal.3d atp. 61; F]Huntington Park Redevelopment

Agency v. Martin (1985) 38 Cal.3d 100, 109- 110 [F:IZII
Cal.Rptr. 133, 695 P.2d 220].) To the extent user fees are
not borne by the general public or applied to the general
revenues, they do not bear upon this purpose. Moreover,
by imputation, voter approval contemplated the continued
imposition of reasonable user fees outside the scope of
article XIII B. (Ballot Pamp., Proposed Amends. to Cal.
Const. with arguments to voters, Limitation of Government
Appropriations, Special Statewide Elec. (Nov. 6, 1979),
arguments in favor of and against Prop. 4, p. 18 [initiative
“Will curb excessive user fees imposed by local government”
but “will Not eliminate user fees ...”]; see County of Placer v.
Corin, supra, 113 Cal.App.3d at p. 452.)

“The concern which prompted the inclusion of section 6 in
article XIII B was the perceived attempt by the state to enact
legislation or adopt administrative orders creating programs
to be administered by local agencies, thereby transferring
to those agencies the fiscal responsibility for providing
services which the state believed should be extended to
the public.” (County of Los Angeles v. State of California,

supra, 43 Cal.3d at p. 56; see F]City of Sacramento

v. State of California (1990) 50 Cal.3d 51, 66 [F:|266
Cal.Rptr. 139, 785 P.2d 522].) “Section 6 had the additional
purpose of precluding a shift of financial responsibility
for carrying out governmental functions from the state to
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local agencies which had had their taxing powers restricted
by the enactment of article XIII A in the preceding year
and were ill equipped to take responsibility for any new

programs.” (FjCounty of Los Angeles v. State of California,
supra, 43 Cal.3d at p. 61.) An exemption from reimbursement
for state mandated programs for which local governments are
authorized to charge offsetting user fees does not frustrate or
compromise these goals or otherwise disturb the balance of

local government financing and expenditure. 2 (See *493
County of Placer v. Corin, supra, 113 Cal.App.3d at p. 452,
fn. 7.) Article XIII B, section 8, subdivision (c), specifically
includes regulatory licenses, user charges, and user fees in
the appropriations limitation equation only “to the extent that
those proceeds exceed the costs reasonably borne by [the
governmental] entity in providing the regulation, product, or
service ....”

The self-executing nature of article XIII B does not alter
this analysis. “It has been uniformly held that the legislature
has the power to enact statutes providing for reasonable
regulation and control of rights granted under constitutional

provisions. [Citations.]” (F]Chesney v. Byram (1940) 15

Cal.2d 460, 465 [F:|101 P.2d 1106].) “ ' "Legislation may
be desirable, by way of providing convenient remedies for
the protection of the right secured, or of regulating the claim
of the right so that its exact limits may be known and
understood; but all such legislation must be subordinate to
the constitutional provision, and in furtherance of its purpose,
and must not in any particular attempt to narrow or embarrass

it.“ [Citations.]' ” F:I(Id., at pp. 463-464; see also FCounty
of Contra Costa v. State of California (1986) 177 Cal.App.3d

62, 75 [F222 Cal.Rptr. 750].) F]Section 17556(d) is not
“merely [a] transparent attempt[] to do indirectly that which

cannot lawfully be done directly.” (F:ICarmel Valley Fire
Protection Dist. v. State of California (1987) 190 Cal.App.3d

521, 541 [F:I234 Cal.Rptr. 795].) On the contrary, it creates

no conflict with the constitutional directive it subserves.
Hence, rather than pursue an interpretive expedient, this court
should expressly declare that it operates as a valid legislative
implementation thereof.

“[Initiative] provisions of the Constitution and of charters
and statutes should, as a general rule, be liberally construed
in favor of the reserved power. [Citations.] As opposed to
that principle, however, 'in examining and ascertaining the
intention of the people with respect to the scope and nature
of those ... powers, it is proper and important to consider
what the consequences of applying it to a particular act of
legislation would be, and if upon such consideration it be
found that by so applying it the inevitable effect would be
greatly to impair or wholly destroy the efficacy of some other
governmental power, the practical application of which is
essential and, perhaps, ... indispensable, to the convenience,
comfort, and well-being of the inhabitants of certain legally
established districts or subdivisions of the state or of the
whole state, then in such case the courts may and should
assume that the people intended no such result to flow from
the application of those powers and that they do not so

apply.' [Citation.]” (F]Hunt v. Mayor & Council of Riverside
(1948) 31 Cal.2d 619, 628-629 [F:|191 P.2d 426].) *494

This court is not infrequently called upon to resolve the
tension of apparent or actual conflicts in the express will of

the people. 3 Whether that expression emanates directly from
the ballot or indirectly through legislative implementation,
each deserves our fullest estimation and effectuation. Given
the historical and abiding role of government by initiative,
I decline to circumvent that responsibility and accept
uncritically the Legislature's self-validating statutory scheme
as the basis for approving the exercise of its prerogative. It is
not enough to say a broader constitutional analysis yields the
same result and therefore is unnecessary. We provide a higher
quality of justice harmonizing rather than ignoring the divers
voices of the people, for such is the nature of our office. *495

Footnotes

* Presiding Justice, Court of Appeal, Fifth Appellate District, assigned by the Chairperson of the Judicial

Council.
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Unless otherwise indicated, all further statutory references are to the Government Code.

This conclusion also accords with the traditional and historical role of user fees in promoting the multifarious
functions of local government by imposing on those receiving a service the cost of providing it. (Cf. County of
Placer v. Corin, supra, 113 Cal.App.3d at p. 454 [*Special assessments, being levied only for improvements
that benefit particular parcels of land, and not to raise general revenues, are simply not the type of exaction
that can be used as a mechanism for circumventing these tax relief provisions. [Citation.]"].)

See, e.g,, F]Zumwalt v. Superior Court (1989) 49 Cal.3d 167 [F:'260 Cal.Rptr. 545, 776 P.2d 247]; F]Los
Angeles County Transportation Com. v. Richmond (1982) 31 Cal.3d 197 [F:I182 Cal.Rptr. 324, 643 P.2d
941]; F]California Housing Finance Agency v. Patitucci (1978) 22 Cal.3d 171 [F:I148 Cal.Rptr. 875, 583
P.2d 729]; F]California Housing Finance Agency v. Elliott (1976) 17 Cal.3d 575 [F:I131 Cal.Rptr. 361, 551
P.2d 1193]; F]Blotter v. Farrell (1954) 42 Cal.2d 804 [F:I270 P.2d 481]; Dean v. Kuchel, supra, 37 Cal.2d
97, F]Hunt v. Mayor & Council of Riverside, supra, 31 Cal.2d 619.
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REDEVELOPMENT AGENCY OF THE CITY
OF SAN MARCOS, Plaintiff and Appellant,
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CALIFORNIA COMMISSION ON STATE
MANDATES, Defendant and Respondent;
CALIFORNIA DEPARTMENT OF
FINANCE, Intervener and Respondent.

No. D026195.
Court of Appeal, Fourth District, Division 1, California.
May 30, 1997.

SUMMARY

The trial court denied a petition for a writ of administrative
mandate brought by a city's redevelopment agency that
challenged the California Commission on State Mandates'
denial of the agency's test claim under Gov. Code, § 17550
et seq. (reimbursement of costs mandated by the state).
In its claim, the agency sought a determination that the
State of California should reimburse the agency for moneys
transferred into its lowand moderate-income housing fund
pursuant to Health & Saf. Code, §§ 33334.2 and 33334.3, of
the Community Redevelopment Law. Those statutes require
a 20 percent deposit of the particular form of financing
received by the agency (tax increment financing generated
from its project areas) for purposes of improving the supply
of affordable housing. The agency claimed that this tax
increment financing should not be subject to state control of
the allocations made to various funds and that such control
constituted a state-mandated new program or higher level of
service for which reimbursement or subvention was required
under Cal. Const., art. XIII B, § 6. The trial court found that
the source of funds used by the agency was exempt, under
Health & Saf. Code, § 33678, from the scope of Cal. Const.,
art. XIII B, § 6. (Superior Court of San Diego County, No.
686818, Sheridan E. Reed and Herbert B. Hoffman, Judges.)

The Court of Appeal affirmed. It held that under Health
& Saf. Code, § 33678, which provides that tax increment
financing is not deemed to be the “proceeds of taxes,” the

source of funds used by the agency was exempt *977 from
the scope of Cal. Const., art. XIII B, § 6. Although Cal. Const.,
art. XIII B, § 6, does not expressly discuss the source of
funds used by an agency to fund a program, the historical
and contextual context of this provision demonstrates that
it applies only to costs recovered solely from tax revenues.
Because of the nature of the financing they receive (i.e.,
tax increment financing), redevelopment agencies are not
subject to appropriations limitations or spending caps, they
do not expend any proceeds of taxes, and they do not
raise general revenues for the local entity. Also, the state
is not transferring any program for which it was formerly
responsible. Therefore, the purposes of state subvention
laws are not furthered by requiring reimbursement when
redevelopment agencies are required to allocate their tax
increment financing in a particular manner, as in the operation
of Health & Saf. Code, §§ 33334.2 and 33334.3. (Opinion
by Huffman, J., with Work, Acting P. J., and Mclntyre, J.,
concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1

State of California § 11--Fiscal Matters--Subvention: Words,
Phrases, and Maxims--Subvention.

“Subvention” generally means a grant of financial aid or
assistance, or a subsidy.

@)

State of California § 11--Fiscal Matters--Subvention--Judicial
Rules.

Under Gov. Code, § 17559, review by administrative
mandamus is the exclusive method of challenging a decision
of the California Commission on State Mandates to deny
a subvention claim. The determination whether the statutes
at issue established a mandate under Cal. Const., art. XIII
B, § 6, is a question of law. On appellate review, the
following standards apply: Gov. Code, § 17559, governs the
proceeding below and requires that the trial court review the
decision of the commission under the substantial evidence
standard. Where the substantial evidence test is applied by
the trial court, the appellate court is generally confined
to inquiring whether substantial evidence supports the trial
court's findings and judgment. However, the appellate court
independently reviews the trial court's legal conclusions
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about the meaning and effect of constitutional and statutory
provisions.

(3a, 3b)

State of California § 11--Fiscal Matters--Subvention--State-
mandated Costs--Statutory Set-aside Requirement for Local
Redevelopment Agency's Tax Increment Financing.

The California Commission on State Mandates properly
denied a test claim brought by a city's redevelopment agency
seeking a determination that the state should reimburse
the agency for moneys transferred into its lowand %978
moderate-income housing fund pursuant to Health & Saf.
Code, §§ 33334.2 and 33334.3, which require a 20 percent
deposit of the particular form of financing received by
the agency, i.e., tax increment financing generated from its
project areas. Under Health & Saf. Code, § 33678, which
provides that tax increment financing is not deemed to be the
“proceeds of taxes,” the source of funds used by the agency
was exempt from the scope of Cal. Const., art. XIII B, § 6
(subvention). Although Cal. Const., art. XIII B, § 6, does
not expressly discuss the source of funds used by an agency
to fund a program, the historical and contextual context
of this provision demonstrates that it applies only to costs
recovered solely from tax revenues. Because of the nature
of the financing they receive (i.e., tax increment financing),
redevelopment agencies are not subject to appropriations
limitations or spending caps, they do not expend any proceeds
of taxes, and they do not raise general revenues for the local
entity. Also, the state is not transferring any program for
which it was formerly responsible. Therefore, the purposes
of state subvention laws are not furthered by requiring
reimbursement when redevelopment agencies are required to
allocate their tax increment financing in a particular manner,
as in the operation of Health & Saf. Code, §§ 33334.2 and
33334.3.

[See 9 Witkin, Summary of Cal. Law (9th ed. 1989) Taxation,
§ 123.]

(4)

Constitutional Law § 10--Construction of Constitutional
Provisions-- Limitations on Legislative Powers.

The rules of constitutional interpretation require a strict
construction of a constitutional provision that contains
limitations and restrictions on legislative powers, because
such limitations and restrictions are not to be extended to
include matters not covered by the language used.

(%)

State of California §
Purpose of Constitutional Provisions.

The goal of Cal. Const., arts. XIII A and XIII B, is to protect
California residents from excessive taxation and government
spending. A central purpose of Cal. Const., art. XIII B, § 6

11--Fiscal Matters--Subvention--

(reimbursement to local government of state-mandated costs),
is to prevent the state's transfer of the cost of government from
itself to the local level.

COUNSEL

Higgs, Fletcher & Mack and John Morris for Plaintiff and
Appellant.

Gary D. Hori for Defendant and Respondent. *979

Daniel E. Lungren, Attorney General, Robert L. Mukai, Chief
Assistant Attorney General, Linda A. Cabatic and Daniel
G. Stone, Deputy Attorneys General, for Intervener and
Respondent.

HUFFMAN, J.

The California Commission on State Mandates (the
Commission) denied a test claim by the Redevelopment
Agency of the City of San Marcos (the Agency) (Gov. Code,
§ 17550 et seq.), which sought a determination that the
State of California should reimburse the Agency for moneys
transferred into its Low and Moderate Income Housing Fund

(the Housing Fund) pursuant to Health and Safety Code !
sections 33334.2 and 33334.3. Those sections require a 20
percent deposit of the particular form of financing received
by the Agency, tax increment financing generated from
its project areas, for purposes of improving the supply of
affordable housing. (1)(See fn. 2)The Agency claimed that
this tax increment financing should not be subject to state
control of the allocations made to various funds and that such
control constituted a state-mandated new program or higher
level of service for which reimbursement or subvention was
required under article XIII B of the California Constitution,
section 6 (hereafter section 6; all further references to articles

are to the California Constitution). 2 (Cal. Const., art. XVI, §
16; § 33670.)

The Agency brought a petition for writ of administrative
mandamus to challenge the decision of the Commission.

(F]Code Civ. Proc., § 1094.5; Gov. Code, § 17559.) The
superior court denied the petition, ruling that the source of
funds used by the Agency for redevelopment, tax increment
financing, was exempt pursuant to section 33678 from the
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scope of section 6, as not constituting “proceeds of taxes”
which are governed by that section. The superior court did
not rule upon the alternative grounds of decision stated by
the Commission, i.e., the 20 percent set-aside requirement
for lowand moderate-income housing did not impose a new
program or higher level of service in an existing program
within the meaning of section 6, and, further, there were no
costs subject to reimbursement related to the Housing Fund
because there was no net increase in the aggregate program
responsibilities of the Agency.

The Agency appeals the judgment denying its petition for writ
of mandate. For the reasons set forth below, we affirm. *980

I. Procedural Context
This test claim was litigated before the Commission pursuant
to statutory procedures for determining whether a statute
imposes state-mandated costs upon a local agency which must
be reimbursed, through a subvention of funds, under section

6. (Gov. Code, § 17500 et seq.)3 The Commission hearing
consisted of oral argument on the points and authorities
presented.

(2) Under Government Code section 17559, review by
administrative mandamus is the exclusive method of
challenging a Commission decision denying a subvention
claim. “The determination whether the statutes here at

issue established a mandate under section 6 is a question

of law. [Citation.]” (F:IC'ounty of San Diego v. State of

California (1997) 15 Cal.4th 68, 109 [F:|61 Cal.Rptr.2d
134, 931 P.2d 312].) On appellate review, we apply these
standards: “Government Code section 17559 governs the
proceeding below and requires that the trial court review the
decision of the Commission under the substantial evidence
standard. Where the substantial evidence test is applied
by the trial court, we are generally confined to inquiring
whether substantial evidence supports the court's findings
and judgment. [Citation.] However, we independently
review the superior court's legal conclusions about the
meaning and effect of constitutional and statutory provisions.

[Citation.]” (F:l City of San Jose v. State of California (1996)
45 Cal.App.4th 1802, 1810 [F:|53 Cal.Rptr.2d 521].)

I1. Statutory Schemes
Before we outline the statutory provisions setting up tax
increment financing for redevelopment agencies, we first set

forth the Supreme Court's recent summary of the history
and substance of the law applicable to state mandates, such
as the Agency claims exist here: “Through adoption of
Proposition 13 in 1978, the voters added article XIII A to
the California Constitution, which 'imposes a limit on the
power of state and local governments to *981 adopt and
levy taxes. [Citation.]' [Citation.] The next year, the voters
added article XIII B to the Constitution, which 'impose[s] a
complementary limit on the rate of growth in governmental
spending.' [Citation.] These two constitutional articles 'work
in tandem, together restricting California governments' power
both to levy and to spend for public purposes.' [Citation.]
Their goals are 'to protect residents from excessive taxation

and government spending. [Citation.]' [Citation.]” (F:l County
of San Diego v. State of California, supra, 15 Cal.4th at pp.
80-81.)

Section 6, part of article XIII B and the provision here at issue,
requires that whenever the Legislature or any state agency
mandates a “new program or higher level of service” on any
local government, “ 'the state shall provide a subvention of
funds to reimburse such local government for the costs of such
program or increased level of service ....' ” (County of San
Diego v. State of California, supra, 15 Cal.4th at p. 81, italics
added.) Certain exceptions are then stated, none of which is

relevant here.

In County of San Diego v. State of California, supra,
15 Cal.4th at page 81, the Supreme Court explained that
section 6 represents a recognition that together articles XIII
A and XIII B severely restrict the taxing and spending
powers of local agencies. The purpose of the section is
to preclude the state from shifting financial responsibility
for governmental functions to local agencies, which are ill
equipped to undertake increased financial responsibilities
because they are subject to taxing and spending limitations
under articles XIII A and XIII B. (County of San Diego v. State
of California, supra, at p. 81.)

To evaluate the Agency's argument that the provisions of
sections 33334.2 and 33334.3, requiring a deposit into the
housing fund of 20 percent of the tax increment financing
received by the Agency, impose this type of reimbursable
governmental program or a higher level of service under an
existing program, we first review the provisions establishing
financing for redevelopment agencies. Such agencies have

no independent powers of taxation (F:I *982 Huntington
Park Redevelopment Agency v. Martin (1985) 38 Cal.3d 100,
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106 [FJZII Cal.Rptr. 133, 695 P.2d 220]), but receive a
portion of tax revenues collected by other local agencies from
property within a redevelopment project area, which may
result from the following scheme: “Redevelopment agencies
finance real property improvements in blighted areas.
Pursuant to article X VI, section 16 of the Constitution, these
agencies are authorized to use tax increment revenues for
redevelopment projects. The constitutional mandate has been
implemented through the Community Redevelopment Law
(Health & Saf. Code, § 33000 et seq.). [f] The Community
Redevelopment Law authorizes several methods of financing;
one is the issuance of tax allocation bonds. Tax increment
revenue, the increase in annual property taxes attributable to
redevelopment improvements, provides the security for tax
allocation bonds. Tax increment revenues are computed as
follows: The real property within a redevelopment project
area is assessed in the year the redevelopment plan is
adopted. Typically, after redevelopment, property values in
the project area increase. The taxing agencies (e.g., city,
county, school or special district) keep the tax revenues
attributable to the original assessed value and pass the
portion of the assessed property value which exceeds the
original assessment on to the redevelopment agency. (Health

& Saf. Code, §§ 33640, 33641, F33670, 33675). In short,
tax increment financing permits a redevelopment agency
to take advantage of increased property tax revenues in
the project areas without an increase in the tax rate. This
scheme for redevelopment financing has been a part of the
California Constitution since 1952. (Cal. Const., art. XVI, §
16.)” (Brown v. Community Redevelopment Agency (1985)

168 Cal.App.3d 1014, 1016-1017 [214 Cal.Rptr. 626].)5

In Brown v. Community Redevelopment Agency, supra, 168
Cal.App.3d at pages 1016-1018, the court determined that
by enacting section 33678, the Legislature interpreted article
XIII B of the Constitution as not broad enough in reach to
cover the raising or spending of tax increment revenues by
redevelopment agencies. Specifically, the court decided the
funds a redevelopment agency receives from tax increment
financing do not constitute “proceeds of taxes” subject to
article XIII B appropriations limits. (Brown v. Community
Redevelopment Agency, supra, at p. 1019). % This ruling was
based on section 33678, providing in pertinent part: “This
section implements and fulfills the intent ... of Article XIII
B and *983 Section 16 of Article XVI of the California
Constitution. The allocation and payment to an agency of

the portion of taxes specified in Fsubdivision (b) of Section

33670 for the purpose of paying principal of, or interest on ...
indebtedness incurred for redevelopment activity ... shall not
be deemed the receipt by an agency of proceeds of taxes levied
by or on behalf of the agency within the meaning of or for the
purposes of Article XIII B ... nor shall such portion of taxes be
deemed receipt of proceeds of taxes by, or an appropriation
subject to limitation of, any other public body within the
meaning or for purposes of Article XIII B ... or any statutory
provision enacted in implementation of Article XIII B. The
allocation and payment to an agency of this portion of taxes
shall not be deemed the appropriation by a redevelopment
agency of proceeds of taxes levied by or on behalf of a
redevelopment agency within the meaning or for purposes of
Article XIII B of the California Constitution.” (Italics added.)

In County of Placer v. Corin (1980) 113 Cal.App.3d 443, 451
[170 Cal.Rptr. 232], the court defined “proceeds of taxes” in
this way: “Under article XIII B, with the exception of state
subventions, the items that make up the scope of ' “proceeds

@

of taxes* ' concern charges levied to raise general revenues

13}

for the local entity. ' ”Proceeds of taxes,” ' in addition to

'all tax revenues' includes 'proceeds ... from ... regulatory
licenses, user charges, and user fees [only] to the extent that
such proceeds exceed the costs reasonably borne by such
entity in providing the regulation, product or service....' (§
8, subd. (c).) (Italics added.) Such 'excess' regulatory or user
fees are but zaxes for the raising of general revenue for the
entity. [Citations.] Moreover, to the extent that an assessment
results in revenue above the cost of the improvement or is of
general public benefit, it is no longer a special assessment but
a tax. [Citation.] We conclude 'proceeds of taxes' generally

contemplates only those impositions which raise general tax

revenues for the entity.” (Italics added.) 7

(3a) In light of these interrelated sections and concepts, our
task is to determine whether the 20 percent Housing Fund set-
aside requirement of a redevelopment agency's tax increment
financing qualifies under section 6 as a “cost” of a program.
As will be explained, we agree with the trial court that
the resolution of this issue is sufficient to dispose of the
entire matter, and *984 accordingly we need not discuss the

alternate grounds of decision stated by the Commission. 8

I11. Housing Fund Allocations: Reimbursable Costs?

1. Arguments
The Agency takes the position that the language of section
33678 is simply inapplicable to its claim for subvention
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of funds required to be deposited into the Housing Fund.
It points out that section 6 expressly lists three exceptions
to the requirement for subvention of funds to cover the
costs of state-mandated programs: (a) Legislative mandates
requested by the local agency affected; (b) legislation defining
or changing a definition of a crime; or (c) pre-1975 legislative
mandates or implementing regulations or orders. (See fn. 4,
ante.ante.) None of these exceptions refers to the source of
the funding originally used by the agency to pay the costs
incurred for which reimbursement is now being sought. Thus,
the agency argues it is immaterial that under section 33678,
for purposes of appropriations limitations, tax increment
financing is not deemed to be the “proceeds of taxes.” (Brown
v. Community Redevelopment Agency, supra, 168 Cal.App.3d
at pp. 1017-1020.) The Agency would apply a “plain
meaning” rule to section 6 (see, e.g., Davis v. City of Berkeley
(1990) 51 Cal.3d 227, 234 [272 Cal.Rptr. 139, 794 P.2d 897])
and conclude that the source of the funds used to pay the
program costs up front, before any subvention, is not stated
in the section and thus is not relevant.

As an illustration of its argument that the source of its funds is

irrelevant under section 6, the Agency cites to F:lGovemment
Code section 17556. That section is a legislative interpretation
of section 6, creating several classes of state-mandated
programs for which no state reimbursement of local agencies

for costs incurred is required. In FjCaunly of Fresno v.

State of California (1991) 53 Cal.3d 482, 487 [F:|280
Cal.Rptr. 92, 808 P.2d 235], the Supreme Court upheld

the facial constitutionality of F:lGovemmem Code section
17556, subdivision (d), which disallows state subvention of
funds where the local government is authorized to collect
service charges or fees in connection with a mandated
program. The court explained that section 6 “was designed
to protect the tax revenues of local governments from state
mandates that *985 would require expenditure of such

revenues.” (F:lCounty of Fresno v. State of California,
supra, at p. 487.) Based on the language and history of the
measure, the court stated, “Article XIII B of the Constitution,
however, was not intended to reach beyond taxation.” (/bid.)
The court therefore concluded that in view of its textual
and historical context, section 6 “requires subvention only
when the costs in question can be recovered solely from
tax revenues.” (Ibid., original italics.) Interpreting section 6,
the court stated: “Considered within its context, the section
effectively construes the term 'costs' in the constitutional
provision as excluding expenses that are recoverable from

sources other than taxes.” (/bid.) No subvention was required
where the local authority could recover its expenses through
fees or assessments, not taxes.

2. Interpretation of Section 6

Here, the Agency contends the authority of F]County of
Fresno v. State of California, supra, 53 Cal.3d 482, should
be narrowly read to cover only self-financing programs,
and the Supreme Court's broad statements defining “costs”
in this context read as mere dicta. It also continues to
argue for a “plain meaning” reading of section 6, which
it reiterates does not expressly discuss the source of funds
used by an agency to pay the costs of a program before any
reimbursement is sought. We disagree with both of these
arguments. The correct approach is to read section 6 in
light of its historical and textual context. (4) The rules of
constitutional interpretation require a strict construction of
section 6, because constitutional limitations and restrictions
on legislative powers are not to be extended to include matters

not covered by the language used. (F:l City of San Jose v. State
of California, supra, 45 Cal.App.4th at pp. 1816-1817.)

(5) The goals of articles XIII A and XIII B are to protect
California residents from excessive taxation and government
spending. (County of Los Angeles v. State of California,
supra, 15 Cal.4th at p. 81.) A central purpose of section 6
is to prevent the state's transfer of the cost of government

from itself to the local level. (F:ICily of Sacramento v.
State of California, supra, 50 Cal.3d at p. 68.) ( 3b) The
related goals of these enactments require us to read the
term “costs” in section 6 in light of the enactment as
a whole. The “costs” for which the Agency is seeking
reimbursement are its deposits of tax increment financing
proceeds into the Housing Fund. Those tax increment
financing proceeds are normally received pursuant to the
Community Redevelopment Law (§ 33000 et seq.) when,
after redevelopment, the taxing agencies collect and keep
the tax revenues attributable to the original assessed value
and pass on to the redevelopment agency the portion of the
*986 assessed property value which exceeds the original
assessment. (Brown v. Community Redevelopment Agency,
supra, 168 Cal.App.3d at pp. 1016-1017.) Is this the type of
expenditure of tax revenues of local governments, upon state
mandates which require use of such revenues, against which

section 6 was designed to protect? (F:ICounty of Fresno v.
State of California, supra, 53 Cal.3d at p. 487.)
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3. Relationship of Appropriations
Limitations and Subvention
We may find assistance in answering this question by looking
to the type of appropriations limitations imposed by article
XIII B. In County of Placer v. Corin, supra, 113 Cal.App.3d
at page 447, the court described the discipline imposed
by article XIII B in this way: “[A]rticle XIIIB does not
limit the ability to expend government funds collected from
all sources. Rather, the appropriations limit is based on
'appropriations subject to limitation,' which consists primarily
of the authorization to expend during a fiscal year the
'proceeds of taxes.' (§ 8, subd. (a).) As to local governments,
limits are placed only on the authorization to expend the
proceeds of taxes levied by that entity, in addition to proceeds
of state subventions (§ 8, subd. (¢)); no limitation is placed
on the expenditure of those revenues that do not constitute

'proceeds of taxes.'”’ ?

Because of the nature of the financing they receive, tax
increment financing, redevelopment agencies are not subject
to this type of appropriations limitations or spending caps;
they do not expend any “proceeds of taxes.” Nor do they
raise, through tax increment financing, “general revenues
for the local entity.” (County of Placer v. Corin, supra,
113 Cal.App.3d at p. 451, original italics.) The purpose for
which state subvention of funds was created, to protect local
agencies from having the state transfer its cost of government
from itself to the local level, is therefore not brought into
play when redevelopment agencies are required to allocate
their tax increment financing in a particular manner, as in the

operation of sections 33334.2 and 33334.3. (See F]City of

Sacramento v. State of California, supra, 50 Cal.3d at p. 68.)
The state is not transferring to the Agency the operation and
administration of a program for which it was formerly legally

and financially *987 responsible. (F:I County of Los Angeles
v. Commission on State Mandates (1995) 32 Cal. App.4th 805,

817 [ 38 Cal.Rptr.2d 304].) 1

For all these reasons, we conclude the same policies which
support exempting tax increment revenues from article XIII
B appropriations limits also support denying reimbursement
under section 6 for this particular allocation of those
revenues to the Housing Fund. Tax increment financing
is not within the scope of article XIII B. (Brown v
Community Redevelopment Agency, supra, 168 Cal.App.3d
at pp. 1016-1020.) Section 6 “requires subvention only
when the costs in question can be recovered solely from

tax revenues.” (F:ICounty of Fresno v. State of California,
supra, 53 Cal.3d at p. 487, original italics.) No state duty of
subvention is triggered where the local agency is not required
to expend its proceeds of taxes. Here, these costs of depositing
tax increment revenues in the Housing Fund are attributable
not directly to tax revenues, but to the benefit received by
the Agency from the tax increment financing scheme, which
is one step removed from other local agencies' collection of
tax revenues. (§ 33000 et seq.) Therefore, in light of the
above authorities, this use of tax increment financing is not
a reimbursable “cost” under section 6. We therefore need not
interpret any remaining portions of section 6.

Disposition
The judgment is affirmed.

Work, Acting P. J., and Mclntyre, J., concurred.
Appellant's petition for review by the Supreme Court was
denied September 3, 1997.

Footnotes
1 All further statutory references are to the Health and Safety Code unless otherwise noted.
2 “'Subvention' generally means a grant of financial aid or assistance, or a subsidy. [Citation.]” (F:IHayes V.
Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1577 [F:IlS Cal.Rptr.2d 547].)
3 In our prior opinion issued in this case, we determined the trial court erred when it denied the California

Department of Finance (DOF) leave to intervene as an indispensable party and a real party in interest
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in the mandamus proceeding. ('~ Redevelopment Agency v. Commission on State Mandates (1996) 43

Cal.App.4th 1188, 1194-1199 [I—51 Cal.Rptr.2d 100].) Thus, DOF is now a respondent on this appeal, as
is the Commission (sometimes collectively referred to as respondents). However, our decision in that case
was a collateral matter and does not assist us on the merits of this proceeding.

Section 6 lists the following exclusions to the requirement for subvention of funds: “(a) Legislative mandates
requested by the local agency affected; [1] (b) Legislation defining a new crime or changing an existing
definition of a crime; or [1] (c) Legislative mandates enacted prior to January 1, 1975, or executive orders or

regulations initially implementing legislation enacted prior to January 1, 1975.” In [~ City of Sacramento v.

State of California (1990) 50 Cal.3d 51, 69 [ =266 Cal.Rptr. 139, 785 P.2d 522], the Supreme Court identified
these items as exclusions of otherwise reimbursable programs from the scope of section 6. (See also Gov.
Code, § 17514, definition of “costs mandated by the state,” using the same “new program or higher level of
service” language of section 6.)

Section 33071 in the Community Redevelopment Law provides that a fundamental purpose of redevelopment
is to expand the supply of lowand moderate-income housing, as well as expanding employment opportunities
and improving the social environment.

The term of art, “proceeds of taxes,” is defined in article XIlI B, section 8, as follows: (c) “ 'Proceeds of taxes'
shall include, but not be restricted to, all tax revenues and the proceeds to an entity of government, from
(1) regulatory licenses, user charges, and user fees to the extent that those proceeds exceed the costs
reasonably borne by that entity in providing the regulation, product, or service, and (2) the investment of tax
revenues. With respect to any local government, ‘proceeds of taxes' shall include subventions received from
the state, other than pursuant to Section 6, and, with respect to the state, proceeds of taxes shall exclude
such subventions.” (Italics added.)

The issues before the court in County of Placer v. Corin, supra, 113 Cal.App.3d 443 were whether special
assessments and federal grants should be considered proceeds of taxes; the court held they should not.
Section 6 is not discussed; the court's analysis of other concepts found in article Xl B is nevertheless
instructive.

The alternate grounds of the Commission's decision were that there were no costs subject to reimbursement
related to the Housing Fund because there was no net increase in the aggregate program responsibilities of
the Agency, and that the set-aside requirement did not constitute a mandated “new program or higher level
of service” under this section.

The term of art, “appropriations subject to limitation,” is defined in article XllI B, section 8, as follows: [1] (b)
“ 'Appropriations subject to limitation' of an entity of local government means any authorization to expend
during a fiscal year the proceeds of taxes levied by or for that entity and the proceeds of state subventions to
that entity (other than subventions made pursuant to Section 6) exclusive of refunds of taxes.” (Italics added.)

We disagree with respondents that the legislative history of sections 33334.2 and 33334.3 is of assistance
here, specifically, that section 23 of the bill creating these sections provided that no appropriations were made
by the act, nor was any obligation for reimbursements of local agencies created for any costs incurred in
carrying out the programs created by the act. (Stats. 1976, ch. 1337, § 23, pp. 6070-6071.) As stated in City
of San Jose v. State of California, supra, 45 Cal.App.4th at pages 1817-1818, legislative findings regarding
mandate are irrelevant to the issue to be decided by the Commission, whether a state mandate exists.
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FRANCES KINLAW et al., Plaintiffs and Appellants,
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THE STATE OF CALIFORNIA et

al., Defendants and Respondents.

No. S014349.
Aug 30, 1991.

SUMMARY

Medically indigent adults and taxpayers brought an action

pursuant to I~ Code Civ. Proc., § 526a, against the state,
alleging that it had violated Cal. Const., art. XIII B, § 6
(reimbursement of local governments for state-mandated new
programs), by shifting its financial responsibility for the
funding of health care for the poor onto the county without
providing the necessary funding, and that as a result the state
had evaded its constitutionally mandated spending limits.
The trial court granted summary judgment for the State after
concluding plaintiffs lacked standing to prosecute the action.
(Superior Court of Alameda County, No. 632120-4, Henry
Ramsey, Jr., and Demetrios P. Agretelis, Judges.) The Court
of Appeal, First Dist., Div. Two, Nos. A041426 and A043500,
reversed.

The Supreme Court reversed the judgment of the Court of
Appeal, holding the administrative procedures established
by the Legislature (Gov. Code, § 17500 et seq.), which are
available only to local agencies and school districts directly
affected by a state mandate, were the exclusive means by
which the state's obligations under Cal. Const., art. XIII B,
§ 6, were to be determined and enforced. Accordingly, the
court held plaintiffs lacked standing to prosecute the action.
(Opinion by Baxter, J., with Lucas, C. J., Panelli, Kennard,
and Arabian, JJ., concurring. Separate dissenting opinion by
Broussard, J., with Mosk, J., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1)
State of California § 7--Actions--State-mandated Costs--
Reimbursement-- Exclusive Statutory Remedy.

Gov. Code, § 17500 et seq., creates an administrative forum
for resolution of state mandate claims arising under Cal.
Const., art. XIII B, § 6, and establishes *327 procedures
which exist for the express purpose of avoiding multiple
proceedings, judicial and administrative, addressing the same
claim that a reimbursable state mandate has been created.
The statutory scheme also designates the Sacramento County
Superior Court as the venue for judicial actions to declare
unfunded mandates invalid. It also designates the Sacramento
County Superior Court as the venue for judicial actions to
declare unfunded mandates invalid (Gov. Code, § 17612). In
view of the comprehensive nature of the legislative scheme,
and from the expressed intent, the Legislature has created
what is clearly intended to be a comprehensive and exclusive
procedure by which to implement and enforce Cal. Const., art.
XIII B, § 6.

@)

State of California § 7--Actions--State-mandated Costs--
Reimbursement-- Private Action to Enforce--Standing.

In an action by medically indigent adults and taxpayers
seeking to enforce Cal. Const., art. XIII B, § 6, for declaratory
and injunctive relief requiring the state to reimburse the
county for the cost of providing health care services to
medically indigent adults who, prior to 1983, had been
included in the state Medi-Cal program, the Court of Appeal
erred in holding that the existence of an administrative
remedy (Gov. Code, § 17500 et seq.) by which affected
local agencies could enforce their constitutional right under
art. XIII B, § 6 to reimbursement for the cost of state
mandates di not bar the action. Because the right involved
was given by the Constitution to local agencies and school
districts, not individuals either as taxpayers or recipients of
government benefits and services, the administrative remedy
was adequate fully to implement the constitutional provision.
The Legislature has the authority to establish procedures for
the implementation of local agency rights under art. XIII B,
§ 6; unless the exercise of a constitutional right is unduly
restricted, a court must limit enforcement to the procedures
established by the Legislature. Plaintiffs' interest, although
pressing, was indirect and did not differ from the interest of
the public at large in the financial plight of local government.
Relief by way of reinstatement to Medi-Cal pending further
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action by the state was not a remedy available under the
statute, and thus was not one which a court may award.

[See Cal.Jur.3d, State of California, § 78; 7 Witkin,
Summary of Cal. Law (9th ed. 1988) Constitutional Law,
§ 1127 Witkin, Summary of Cal. Law (9th ed. 1988)
Constitutional Law, § 112.]
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BAXTER, J.

Plaintiffs, medically indigent adults and taxpayers, seek to
enforce section 6 of article XIII B (hereafter, section 6) of the
California Constitution through an action for declaratory and
injunctive relief. They invoked the jurisdiction of the superior

court as taxpayers pursuant to I — Code of Civil Procedure
section 526a and as persons affected by the alleged failure
of the state to comply with section 6. The superior court
granted summary judgment for defendants State of California
and Director of the Department of Health Services, after
concluding that plaintiffs lacked standing to prosecute the
action. On appeal, the Court of Appeal held that plaintiffs
have standing and that the action is not barred by the

availability of administrative remedies.

We reverse. The administrative procedures established by the
Legislature, which are available only to local agencies and
school districts directly affected by a state mandate, are the
exclusive means by which the state's obligations under section
6 are to be determined and enforced. Plaintiffs therefore lack
standing.

I State Mandates

Section 6, adopted on November 6, 1979, as part of an
initiative measure imposing spending limits on state and
local government, also imposes on the state an obligation to
reimburse local agencies for the cost of most programs and
services which they must provide pursuant to a state mandate
if the local agencies were not under a preexisting duty to fund
the activity. It provides: *329

“Whenever the Legislature or any state agency mandates
a new program or higher level of service on any local
government, the state shall provide a subvention of funds
to reimburse such local government for the costs of such
program or increased level of service, except that the
Legislature may, but need not, provide such subvention of
funds for the following mandates:

“(a) Legislative mandates requested by the local agency
affected;

“(b) Legislation defining a new crime or changing an existing
definition of a crime; or

“(c) Legislative mandates enacted prior to January 1, 1975,
or executive orders or regulations initially implementing
legislation enacted prior to January 1, 1975.”

A complementary provision, section 3 of article XIII B,
provides for a shift from the state to the local agency of a
portion of the spending or “appropriation” limit of the state
when responsibility for funding an activity is shifted to a local
agency:

shall be
adjusted as follows: []] (a) In the event that the financial

“The appropriations limit for any fiscal year ...

responsibility of providing services is transferred, in whole
or in part, ... from one entity of government to another, then
for the year in which such transfer becomes effective the
appropriations limit of the transferee entity shall be increased
by such reasonable amount as the said entities shall mutually
agree and the appropriations limit of the transferor entity shall
be decreased by the same amount.”

II Plaintiffs' Action
The underlying issue in this action is whether the state is
obligated to reimburse the County of Alameda, and shift
to Alameda County a concomitant portion of the state's
spending limit, for the cost of providing health care services
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to medically indigent adults who prior to 1983 had been
included in the state Medi-Cal program. Assembly Bill No.
799 (1981-1982 Reg. Sess.) (AB 799) (Stats. 1982, ch. 328,
p- 1568) removed medically indigent adults from Medi-Cal
effective January 1, 1983. At the time section 6 was adopted,
the state was funding Medi-Cal coverage for these persons
without requiring any county financial contribution.

Plaintiffs initiated this action in the Alameda County Superior
Court. They sought relief on their own behalf and on behalf
of'aclass of similarly *330 situated medically indigent adult
residents of Alameda County. The only named defendants
were the State of California, the Director of the Department
of Health Services, and the County of Alameda.

In the complaint for declaratory and injunctive relief,
plaintiffs sought an injunction compelling the state to
restore Medi-Cal eligibility to medically indigent adults
or to reimburse the County of Alameda for the cost of
providing health care to those persons. They also prayed for
a declaration that the transfer of responsibility from the state-
financed Medi- Cal program to the counties without adequate

reimbursement violated the California Constitution. 1

At the time plaintiffs initiated their action neither Alameda
County, nor any other county or local agency, had filed
a reimbursement claim with the Commission on State

Mandates (Commission). 2

Whether viewed as an action seeking restoration of Medi-Cal
benefits, one to compel state reimbursement of county costs,
or one for declaratory relief, therefore, the action required a
determination that the enactment of AB 799 created a state
mandate within the contemplation of section 6. Only upon
resolution of that issue favorably to plaintiffs would the state
have an obligation to reimburse the county for its increased
expense and shift a portion of its appropriation limit, or to
reinstate Medi-Cal benefits for plaintiffs and the class they
seek to represent.

The gravamen of the action is, therefore, enforcement of

section 6. 3 *331

IIT Enforcement of Article XIII B, Section 6
In 1984, almost five years after the adoption of article
XIII B, the Legislature enacted comprehensive administrative
procedures for resolution of claims arising out of section
6. (§ 17500.) The Legislature did so because the absence

of a uniform procedure had resulted in inconsistent rulings
on the existence of state mandates, unnecessary litigation,
reimbursement delays, and, apparently, resultant uncertainties
in accommodating reimbursement requirements in the
budgetary process. The necessity for the legislation was
explained in section 17500:

“The Legislature finds and declares that the existing system
for reimbursing local agencies and school districts for the
costs of state- mandated local programs has not provided for
the effective determination of the state's responsibilities under
Section 6 of Article XIII B of the California Constitution.
The Legislature finds and declares that the failure of the
existing process to adequately and consistently resolve the
complex legal questions involved in the determination of
state-mandated costs has led to an increasing reliance by local
agencies and school districts on the judiciary and, therefore, in
order to relieve unnecessary congestion of the judicial system,
it is necessary to create a mechanism which is capable of
rendering sound quasi-judicial decisions and providing an
effective means of resolving disputes over the existence of
state-mandated local programs.” (Italics added.)

In part 7 of division 4 of title 2 of the Government
Code, “State-Mandated Costs,” which commences with
section 17500, the Legislature created the Commission (§
17525), to adjudicate disputes over the existence of a
state-mandated program (§§ 17551, 17557) and to adopt
procedures for submission and adjudication of reimbursement
claims (§ 17553). The five-member Commission includes the
Controller, the Treasurer, the Director of Finance, the Director
of the Office of Planning and Research, and a public member
experienced in public finance. (§ 17525.)

The legislation establishes a test-claim procedure to
expeditiously resolve disputes affecting multiple agencies (§

17554), 4 establishes the method of *332 payment of claims
(§§ 17558, 17561), and creates reporting procedures which
enable the Legislature to budget adequate funds to meet the
expense of state mandates (§§ 17562, 17600, 17612, subd.

(2).)

Pursuant to procedures which the Commission was

authorized to establish (§ 17553), local agencies 3 and school

districts6 are to file claims for reimbursement of state-

mandated costs with the Commission (§§ 17551, 17560), and
reimbursement is to be provided only through this statutory
procedure. (§§ 17550, 17552.)
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The first reimbursement claim filed which alleges that a state
mandate has been created under a statute or executive order
is treated as a “test claim.” (§ 17521.) A public hearing must
be held promptly on any test claim. At the hearing on a test
claim or on any other reimbursement claim, evidence may be
presented not only by the claimant, but also by the Department
of Finance and any other department or agency potentially
affected by the claim. (§ 17553.) Any interested organization
or individual may participate in the hearing. (§ 17555.)

A local agency filing a test claim need not first expend
sums to comply with the alleged state mandate, but
may base its claim on estimated costs. (§ 17555.) The
Commission must determine both whether a state mandate
exists and, if so, the amount to be reimbursed to local
agencies and school districts, adopting “parameters and
guidelines” for reimbursement of any claims relating to
that statute or executive order. (§ 17557.) Procedures for
determining whether local agencies have achieved statutorily
authorized cost savings and for offsetting these savings
against reimbursements are also provided. (§ 17620 et
seq.) Finally, judicial review of the Commission decision is
available through petition for writ of mandate filed pursuant

to I~ Code of Civil Procedure section 1094.5. (§ 17559.)

The legislative scheme is not limited to establishing the
claims procedure, however. It also contemplates reporting
to the Legislature and to departments and agencies of the
state which have responsibilities related to funding state
mandates, budget planning, and payment. The parameters and
guidelines adopted by the Commission must be submitted to
the Controller, who is to pay subsequent claims arising out of
the mandate. (§ 17558.) Executive orders mandating costs are
to be accompanied by an appropriations *333 bill to cover
the costs if the costs are not included in the budget bill, and
in subsequent years the costs must be included in the budget
bill. (§ 17561, subds. (a) & (b).) Regular review of the costs
is to be made by the Legislative Analyst, who must report to
the Legislature and recommend whether the mandate should
be continued. (§ 17562.) The Commission is also required
to make semiannual reports to the Legislature of the number
of mandates found and the estimated reimbursement cost to
the state. (§ 17600.) The Legislature must then adopt a “local
government claims bill.” If that bill does not include funding
for a state mandate, an affected local agency or school district
may seek a declaration from the superior court for the County
of Sacramento that the mandate is unenforceable, and an
injunction against enforcement. (§ 17612.)

Additional procedures, enacted in 1985, create a system
of state-mandate apportionments to fund reimbursement. (§
17615 et seq.)

(1) It is apparent from the comprehensive nature of this
legislative scheme, and from the Legislature's expressed
intent, that the exclusive remedy for a claimed violation
of section 6 lies in these procedures. The statutes create
an administrative forum for resolution of state mandate
claims, and establishes procedures which exist for the express
purpose of avoiding multiple proceedings, judicial and
administrative, addressing the same claim that a reimbursable
state mandate has been created. The statutory scheme also
designates the Sacramento County Superior Court as the
venue for judicial actions to declare unfunded mandates
invalid (§ 17612).

The legislative intent is clearly stated in section 17500: “It is
the intent of the Legislature in enacting this part to provide
for the implementation of Section 6 of Article XIII B of
the California Constitution and to consolidate the procedures
for reimbursement of statutes specified in the Revenue and
Taxation Code with those identified in the Constitution. ...”
And section 17550 states: “Reimbursement of local agencies
and school districts for costs mandated by the state shall be
provided pursuant to this chapter.”

Finally, section 17552 provides: “This chapter shall provide
the sole and exclusive procedure by which a local agency or
school district may claim reimbursement for costs mandated
by the state as required by Section 6 of Article XIII B of the
California Constitution.” (Italics added.)

In short, the Legislature has created what is clearly intended
to be a comprehensive and exclusive procedure by which to
implement and enforce section 6. *334

IV Exclusivity
(2) Plaintiffs argued, and the Court of Appeal agreed, that
the existence of an administrative remedy by which affected
local agencies could enforce their right under section 6 to
reimbursement for the cost of state mandates did not bar this
action because the administrative remedy is available only to
local agencies and school districts.

The Court of Appeal recognized that the decision of the
County of Alameda, which had not filed a claim for
reimbursement at the time the complaint was filed, was a
discretionary decision which plaintiffs could not challenge.
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(Dunn v. Long Beach L. & W. Co. (1896) 114 Cal. 605,
609, 610-611 [46 P. 607]; FjSilver v. Watson (1972) 26

Cal.App.3d 905, 909 [F:|103 Cal.Rptr. 576]; Whitson v. City
of Long Beach (1962) 200 Cal.App.2d 486, 506 [19 Cal Rptr.

668]; FjElliott v. Superior Court (1960) 180 Cal.App.2d 894,

897 [FJS Cal.Rptr. 116].) The court concluded, however, that
public policy and practical necessity required that plaintiffs
have a remedy for enforcement of section 6 independent of
the statutory procedure.

The right involved, however, is a right given by the
Constitution to local agencies, not individuals either as
taxpayers or recipients of government benefits and services.
Section 6 provides that the “state shall provide a subvention of
funds to reimburse ... local governments ....” (Italics added.)
The administrative remedy created by the Legislature is
adequate to fully implement section 6. That Alameda County
did not file a reimbursement claim does not establish that the
enforcement remedy is inadequate. Any of the 58 counties
was free to file a claim, and other counties did so. The test
claim is now before the Court of Appeal. The administrative
procedure has operated as intended.

The Legislature has the authority to establish procedures
for the implementation of local agency rights under section
6. Unless the exercise of a constitutional right is unduly
restricted, the court must limit enforcement to the procedures

established by the Legislature. (F:IPeople v. Western Air
Lines, Inc. (1954) 42 Cal.2d 621, 637 [F]268 P.2d 723];
F9Chesney v. Byram (1940) 15 Cal.2d 460, 463 [ 2101
P.2d 1106]; FCounty of Contra Costa v. State of California
(1986) 177 Cal.App.3d 62, 75 [FZZZ Cal.Rptr. 750].)

Plaintiffs' argument that they must be permitted to enforce
section 6 as individuals because their right to adequate health
care services has been compromised by the failure of the state
to reimburse the county for the cost *335 of services to
medically indigent adults is unpersuasive. Plaintiffs' interest,
although pressing, is indirect and does not differ from the
interest of the public at large in the financial plight of local
government. Although the basis for the claim that the state
must reimburse the county for its costs of providing the care
that was formerly available to plaintiffs under Medi-Cal is that
AB 799 created a state mandate, plaintiffs have no right to
have any reimbursement expended for health care services of

any kind. Nothing in article XIII B or other provision of law
controls the county's expenditure of the funds plaintiffs claim
must be paid to the county. To the contrary, section 17563
gives the local agency complete discretion in the expenditure
of funds received pursuant to section 6, providing: “Any
funds received by a local agency or school district pursuant
to the provisions of this chapter may be used for any public

purpose.”

The relief plaintiffs
reimbursement of county expenses is, in the end, a

seek in their prayer for state

reallocation of general revenues between the state and the
county. Neither public policy nor practical necessity compels
creation of a judicial remedy by which individuals may
enforce the right of the county to such revenues. The
Legislature has established a procedure by which the county
may claim any revenues to which it believes it is entitled under
section 6. That test-claim statute expressly provides that not
only the claimant, but also “any other interested organization
or individual may participate” in the hearing before the
Commission (§ 17555) at which the right to reimbursement
of the costs of such mandate is to be determined. Procedures
for receiving any claims must “provide for presentation of
evidence by the claimant, the Department of Finance and any
other affected department or agency, and any other interested
person.” (§ 17553. Ttalics added.) Neither the county nor an
interested individual is without an opportunity to be heard

on these questions. These procedures are both adequate and

exclusive. ’

The alternative relief plaintiffs seek—reinstatement to Medi-
Cal pending further action by the state—is not a remedy
available under the statute, and thus is not one which this court
may award. The remedy for the failure to fund a program is
a declaration that the mandate is unenforceable. That relief
is available only after the Commission has determined that a
mandate exists *336 and the Legislature has failed to include
the cost in a local government claims bill, and only on petition

by the county. (§ 17612.)%

Moreover, the judicial remedy approved by the Court of
Appeal permits resolution of the issues raised in a state
mandate claim without the participation of those officers
and individuals the Legislature deems necessary to a full
and fair exposition and resolution of the issues. Neither
the Controller nor the Director of Finance was named a
defendant in this action. The Treasurer and the Director of the
Office of Planning and Research did not participate. All of
these officers would have been involved in determining the
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question as members of the Commission, as would the public
member of the Commission. The judicial procedures were
not equivalent to the public hearing required on test claims
before the Commission by section 17555. Therefore, other
affected departments, organizations, and individuals had no

opportunity to be heard. ?

Finally, since a determination that a state mandate has been
created in a judicial proceeding rather than one before the
Commission does not trigger the procedures for creating
parameters and guidelines for payment of claims, or for
inclusion of estimated costs in the state budget, there is no
source of funds available for compliance with the judicial
decision other than the appropriations for the Department
of Health Services. Payment from those funds can only be
at the expense of another program which the department
is obligated to fund. No public policy supports, let alone
requires, this result.

The superior court acted properly in dismissing this action.

The judgment of the Court of Appeal is reversed.

Lucas, C. J., Panelli, J.,, Kennard, J., and Arabian, J.,
concurred.

BROUSSARD, J.

I dissent. For nine years the Legislature has defied the
mandate of article XIII B of the California Constitution
(hereafter article XIII B). Having transferred responsibility
for the care of medically indigent adults (MIA's) to county
governments, the Legislature has failed to provide the
counties with sufficient money to meet this responsibility,
yet the *337 Legislature computes its own appropriations
limit as if it fully funded the program. The majority,
however, declines to remedy this violation because, it says,
the persons most directly harmed by the violation—the
medically indigent who are denied adequate health care—
have no standing to raise the matter. I disagree, and will
demonstrate that (1) plaintiffs have standing as citizens to
seek a declaratory judgment to determine whether the state is
complying with its constitutional duty under article XIII B;
(2) the creation of an administrative remedy whereby counties
and local districts can enforce article XIII B does not deprive
the citizenry of its own independent right to enforce that
provision; and (3) even if plaintiffs lacked standing, our recent

decision in I~ Dix v. Superior Court (1991) 53 Cal.3d 442

[[279 Cal.Rptr. 834, 807 P.2d 1063] permits us to reach and
resolve any significant issue decided by the Court of Appeal
and fully briefed and argued here. I conclude that we should
reach the merits of the appeal.

On the merits, I conclude that the state has not complied
with its constitutional obligation under article XIII B. To
prevent the state from avoiding the spending limits imposed
by article XIII B, section 6 of that article prohibits the
state from transferring previously state-financed programs
to local governments without providing sufficient funds to
meet those burdens. In 1982, however, the state excluded the
medically indigent from its Medi-Cal program, thus shifting
the responsibility for such care to the counties. Subvention
funds provided by the state were inadequate to reimburse
the counties for this responsibility, and became less adequate
every year. At the same time, the state continued to compute
its spending limit as if it fully financed the entire program. The
result is exactly what article XIII B was intended to prevent:
the state enjoys a falsely inflated spending limit; the county
is compelled to assume a burden it cannot afford; and the
medically indigent receive inadequate health care.

I. Facts and Procedural History

Plaintiffs—citizens, taxpayers, and persons in need of
medical care—allege that the state has shifted its financial
responsibility for the funding of health care for MIA's to the
counties without providing the necessary funding and without
any agreement transferring appropriation limits, and that as
a result the state is violating article XIII B. Plaintiffs further
allege they and the class they claim to represent cannot,
consequently, obtain adequate health care from the County
of Alameda, which lacks the state funding to provide it. The
county, although nominally a defendant, aligned *338 itself
with plaintiffs. It admits the inadequacy of its program to
provide medical care for MIA's but blames the absence of

state subvention funds. !

At hearings below, plaintiffs presented uncontradicted
evidence regarding the enormous impact of these statutory
changes upon the finances and population of Alameda
County. That county now spends about $40 million annually
on health care for MIA's, of which the state reimburses
about half. Thus, since article XIII B became effective,
Alameda County's obligation for the health care of MIA's
has risen from zero to more than $20 million per year. The
county has inadequate funds to discharge its new obligation
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for the health care of MIA's; as a result, according to the
Court of Appeal, uncontested evidence from medical experts
presented below shows that, “The delivery of health care to
the indigent in Alameda County is in a state of shambles;
the crisis cannot be overstated ....” “Because of inadequate
state funding, some Alameda County residents are dying, and
many others are suffering serious diseases and disabilities,
because they cannot obtain adequate access to the medical
care they need ....” “The system is clogged to the breaking
point. ... All community clinics ... are turning away patients.”
“The funding received by the county from the state for MIAs
does not approach the actual cost of providing health care to
the MIAs. As a consequence, inadequate resources available
to county health services jeopardize the lives and health of
thousands of people ....”

The trial court acknowledged that plaintiffs had shown
irreparable injury, but denied their request for a preliminary
injunction on the ground that they could not prevail in
the action. It then granted the state's motion for summary
judgment. Plaintiffs appealed from both decisions of the trial
court.

The Court of Appeal consolidated the two appeals and
reversed the rulings below. It concluded that plaintiffs had
standing to bring this action to enforce the constitutional
spending limit of article XIII B, and that the action is not
barred by the existence of administrative remedies available
to counties. It then held that the shift of a portion of
the cost of medical indigent care by the state to Alameda
County constituted a state-mandated new program under the
provisions of article XIII B, which triggered that article's
provisions requiring a subvention of funds by the state to
reimburse Alameda *339 County for the costs of such
program it was required to assume. The judgments denying
a preliminary injunction and granting summary judgment for
defendants were reversed. We granted review.

I1. Standing

A. Plaintiffs have standing to bring an action
for declaratory relief to determine whether
the state is complying with article XIII B.

Plaintiffs first claim standing as taxpayers under F:ICOdC of
Civil Procedure section 526a, which provides that: “An action
to obtain a judgment, restraining and preventing any illegal
expenditure of, waste of, or injury to, the estate, funds, or
other property of a county ..., may be maintained against

any officer thereof, or any agent, or other person, acting
in its behalf, either by a citizen resident therein, or by a
corporation, who is assessed for and is liable to pay, or,
within one year before the commencement of the action, has

paid, a tax therein. ...” As in F:ICommon Cause v. Board

of Supervisors (1989) 49 Cal.3d 432, 439 [F:IZ()I Cal.Rptr.
574, 777 P.2d 610], however, it is “unnecessary to reach
the question whether plaintiffs have standing to seek an

injunction under F]Code of Civil Procedure section 526a,
because there is an independent basis for permitting them
to proceed.” Plaintiffs here seek a declaratory judgment that
the transfer of responsibility for MIA's from the state to the
counties without adequate reimbursement violates article XIII
B. A declaratory judgment that the state has breached its duty
is essentially equivalent to an action in mandate to compel

the state to perform its duty. (See F:ICalzfornia Assn. of

Psychology Providers v. Rank (1990) 51 Cal.3d 1, 9 [F:|270
Cal.Rptr. 796, 793 P.2d 2], which said that a declaratory
judgment establishing that the state has a duty to act provides
relief equivalent to mandamus, and makes issuance of the writ
unnecessary.) Plaintiffs further seek a mandatory injunction
requiring that the state pay the health costs of MIA's under the
Medi-Cal program until the state meets its obligations under
article XIII B. The majority similarly characterize plaintiffs'
action as one comparable to mandamus brought to enforce
section 6 of article XIII B.

We should therefore look for guidance to cases that discuss
the standing of a party seeking a writ of mandate to compel

a public official to perform his or her duty. 2 Such an action
may be brought by any person “beneficially interested” in the

issuance of the writ. (Code Civ. Proc., § 1086.) In F]Carslen
*340 v. Psychology Examining Com. (1980) 27 Cal.3d 793,

796 [F:|166 Cal.Rptr. 844, 614 P.2d 276], we explained that
the “requirement that a petitioner be 'beneficially interested'
has been generally interpreted to mean that one may obtain
the writ only if the person has some special interest to be
served or some particular right to be preserved or protected
over and above the interest held in common with the public
at large.” We quoted from Professor Davis, who said, “One
who is in fact adversely affected by governmental action
should have standing to challenge that action if it is judicially
reviewable.” (Pp. 796-797, quoting 3 Davis, Administrative
Law Treatise (1958) p. 291.) Cases applying this standard

include F]Stocks v. City of Irvine (1981) 114 Cal.App.3d 520
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[F:I 170 Cal.Rptr. 724], which held that low- income residents
of Los Angeles had standing to challenge exclusionary zoning
laws of suburban communities which prevented the plaintiffs

from moving there; FTaschner v. City Council, supra, 31
Cal.App.3d 48, which held that a property owner has standing
to challenge an ordinance which may limit development of
the owner's property; and Felt v. Waughop (1924) 193 Cal.
498 [225 P. 862], which held that a city voter has standing
to compel the city clerk to certify a correct list of candidates
for municipal office. Other cases illustrate the limitation on

standing: F:l Carsten v. Psychology Examining Com., supra,
27 Cal.3d 793, held that a member of the committee who
was neither seeking a license nor in danger of losing one
had no standing to challenge a change in the method of
computing the passing score on the licensing examination;

F9parker v. Bowron (1953) 40 Cal.2d 344 [I9254 P.2d 6]
held that a union official who was neither a city employee nor
a city resident had no standing to compel a city to follow a
prevailing wage ordinance; and Dunbar v. Governing Board
(1969) 275 Cal.App.2d 14 [79 Cal.Rptr. 662] held that a
member of a student organization had standing to challenge
a college district's rule barring a speaker from campus, but
persons who merely planned to hear him speak did not.

No one questions that plaintiffs are affected by the lack
of funds to provide care for MIA's. Plaintiffs, except for
plaintiff Rabinowitz, are not merely citizens and taxpayers;
they are medically indigent persons living in Alameda
County who have been and will be deprived of proper
medical care if funding of MIA programs is inadequate.
Like the other plaintiffs here, *341
60-year-old woman with diabetes and hypertension, has

plaintiff Kinlaw, a

no health insurance. Plaintiff Spier has a chronic back
condition; inadequate funding has prevented him from
obtaining necessary diagnostic procedures and physiotherapy.
Plaintiff Tsosie requires medication for allergies and arthritis,
and claims that because of inadequate funding she cannot
obtain proper treatment. Plaintiff King, an epileptic, says
she was unable to obtain medication from county clinics,
suffered seizures, and had to go to a hospital. Plaintiff
“Doe” asserts that when he tried to obtain treatment for
AIDS-related symptoms, he had to wait four to five hours
for an appointment and each time was seen by a different
doctor. All of these are people personally dependent upon
the quality of care of Alameda County's MIA program; most
have experienced inadequate care because the program was
underfunded, and all can anticipate future deficiencies in care
if the state continues its refusal to fund the program fully.

The majority, however, argues that the county has no duty to
use additional subvention funds for the care of MIA's because
under Government Code section 17563 “[a]ny funds received
by a local agency ... pursuant to the provisions of this chapter
may be used for any public purpose.” Since the county may
use the funds for other purposes, it concludes that MIA's have

no special interest in the subvention. 3

This argument would be sound if the county were already
meeting its obligations to MIA's under Welfare and
Institutions Code section 17000. If that were the case, the
county could use the subvention funds as it chose, and
plaintiffs would have no more interest in the matter than
any other county resident or taxpayer. But such is not the
case at bar. Plaintiffs here allege that the county is not
complying with its duty, mandated by Welfare and Institutions
Code section 17000, to provide health care for the medically
indigent; the county admits its failure but pleads lack of funds.
Once the county receives adequate funds, it must perform
its statutory duty under section 17000 of the Welfare and
Institutions Code. If it refused, an action in mandamus would

lie to compel performance. (See F:IMooney v. Pickett (1971)

4 Cal.3d 669 [F:|94 Cal.Rptr. 279, 483 P.2d 1231].) In fact,
the county has made clear throughout this litigation that it
would use the subvention funds to provide care for MIA's. The
majority's conclusion that plaintiffs lack a special, beneficial
interest in the state's compliance with article XIII B ignores
the practical realities of health care funding.

Moreover, we have recognized an exception to the rule that a
plaintiff must be beneficially interested. “Where the question
is one of public right *342 and the object of the mandamus
is to procure the enforcement of a public duty, the relator
need not show that he has any legal or special interest in
the result, since it is sufficient that he is interested as a
citizen in having the laws executed and the duty in question

enforced.” (F]Bd. of Soc. Welfare v. County of L. A. (1945)
27 Cal.2d 98, 100-101 [F:|162 P.2d 627].) We explained

in F9Green v. Obledo (1981 29 Cal.3d 126, 144 [ 2172
Cal.Rptr. 206, 624 P.2d 256], that this “exception promotes
the policy of guaranteeing citizens the opportunity to ensure
that no governmental body impairs or defeats the purpose of
legislation establishing a public right. ... It has often been
invoked by California courts. [Citations.]”
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Green v. Obledo presents a close analogy to the present
case. Plaintiffs there filed suit to challenge whether a
state welfare regulation limiting deductibility of work-
related expenses in determining eligibility for aid to families
with dependent children (AFDC) assistance complied with
federal requirements. Defendants claimed that plaintiffs were
personally affected only by a portion of the regulation, and
had no standing to challenge the balance of the regulation.
We replied that “[t]here can be no question that the proper
calculation of AFDC benefits is a matter of public right
[citation], and plaintiffs herein are certainly citizens seeking
to procure the enforcement of a public duty. [Citation.] It
follows that plaintiffs have standing to seek a writ of mandate
commanding defendants to cease enforcing [the regulation]

in its entirety.” (F:|29 Cal.3d at p. 145.)

We again invoked the exception to the requirement for

a beneficial interest in F:ICommon Cause v. Board of

Supervisors, supra, 49 Cal.3d 432. Plaintiffs in that case
sought to compel the county to deputize employees to register

voters. We quoted F:l Green v. Obledo, supra, 29 Cal.3d 126,
144, and concluded that “[t]he question in this case involves
a public right to voter outreach programs, and plaintiffs have

standing as citizens to seek its vindication.” (F:|49 Cal.3d at
p- 439.) We should reach the same conclusion here.

B. Government Code sections 17500-17630
do not create an exclusive remedy which bars
citizen-plaintiffs from enforcing article XIII B.

Four years after the enactment of article XIII B, the
Legislature enacted Government Code sections 17500
through 17630 to implement article XIII B, section 6. These
statutes create a quasi-judicial body called the Commission
on State Mandates, consisting of the state Controller, state
Treasurer, state Director of Finance, state Director of the
Office of Planning and Research, and one public member.
The commission has authority to “hear and decide upon
[any] claim” by a local government that it “is entitled to be
reimbursed by the state” for costs under article XIII B. ( *343
Gov. Code, § 17551, subd. (a).) Its decisions are subject
to review by an action for administrative mandamus in the
superior court. (See Gov. Code, § 17559.)

The majority maintains that a proceeding before the
Commission on State Mandates is the exclusive means for
enforcement of article XIII B, and since that remedy is

expressly limited to claims by local agencies or school

districts (F]Gov. Code, § 17552), plaintiffs lack standing

to enforce the constitutional provision. 41 disagree, for two
reasons.

First, F:IGovemment Code section 17552 expressly
addressed the question of exclusivity of remedy, and provided
that “[t]his chapter shall provide the sole and exclusive
procedure by which a local agency or school district may
claim reimbursement for costs mandated by the state as
required by Section 6 of Article XIII B of the California
Constitution.” (Italics added.) The Legislature was aware
that local agencies and school districts were not the only
parties concerned with state mandates, for in Government
Code section 17555 it provided that “any other interested
organization or individual may participate” in the commission
hearing. Under these circumstances the Legislature's choice
of words—"“the sole and exclusive procedure by which a
local agency or school district may claim reimbursement”—
limits the procedural rights of those claimants only, and
does not affect rights of other persons. Expressio unius
est exclusio alterius—"the expression of certain things in
a statute necessarily involves exclusion of other things not

expressed.” (F]Henderson v. Mann Theatres Corp. (1976) 65
Cal.App.3d 397, 403 [F:|135 Cal.Rptr. 266].)

The case is similar in this respect to F]Common Cause v.
Board of Supervisors, supra, 49 Cal.3d 432. Here defendants
contend that the counties' right of action under Government

Code sections 17551-F:|17552 impliedly excludes *344
any citizen's remedy; in Common Cause defendants claimed
the Attorney General's right of action under Elections Code
section 304 impliedly excluded any citizen's remedy. We
replied that “the plain language of section 304 contains no
limitation on the right of private citizens to sue to enforce the
section. To infer such a limitation would contradict our long-
standing approval of citizen actions to require governmental
officials to follow the law, expressed in our expansive
interpretation of taxpayer standing [citations], and our
recognition of a 'public interest' exception to the requirement
that a petitioner for writ of mandate have a personal beneficial
interest in the proceedings [citations].” (49 Cal.3d at p.
440, fn. omitted.) Likewise in this case the plain language

of Government Code sections 17551—F:|17552 contain no
limitation on the right of private citizens, and to infer such a
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right would contradict our long-standing approval of citizen
actions to enforce public duties.

The United States Supreme Court reached a similar

conclusion in I~ Rosado v. Wyman (1970) 397 U.S. 397
[25 L.Ed.2d 442, 90 S.Ct. 1207]. In that case New York
welfare recipients sought a ruling that New York had violated
federal law by failing to make cost-of-living adjustments
to welfare grants. The state replied that the statute giving
the Department of Health, Education and Welfare authority
to cut off federal funds to noncomplying states constituted
an exclusive remedy. The court rejected the contention,
saying that “[w]e are most reluctant to assume Congress
has closed the avenue of effective judicial review to those
individuals most directly affected by the administration of its

program.” (P. 420 [I™=25 L.Ed.2d at p. 460].) The principle
is clear: the persons actually harmed by illegal state action,
not only some administrator who has no personal stake in the
matter, should have standing to challenge that action.

Second, article XIII B was enacted to protect taxpayers, not

Sections 1 and 2 of article XIII B establish
strict limits on state and local expenditures, and require the

governments.

refund of all taxes collected in excess of those limits. Section
6 of article XIII B prevents the state from evading those limits
and burdening county taxpayers by transferring financial
responsibility for a program to a county, yet counting the cost
of that program toward the limit on state expenditures.

These provisions demonstrate a profound distrust of
government and a disdain for excessive government
spending. An exclusive remedy under which only
governments can enforce article XIII B, and the taxpayer-
citizen can appear only if a government has first instituted
proceedings, is inconsistent with the ethos that led to article
XIII B. The drafters of article XIII B and the voters who
enacted it would not accept that the state Legislature—
the principal body regulated by the article—could establish
a procedure *345 under which the only way the article
can be enforced is for local governmental bodies to initiate
proceedings before a commission composed largely of state

financial officials.

One obvious reason is that in the never-ending attempts of
state and local government to obtain a larger proportionate
share of available tax revenues, the state has the power
to coerce local governments into foregoing their rights to
enforce article XIII B. An example is the Brown-Presley

Trial Court Funding Act (Gov. Code, § 77000 et seq.),
which provides that the county's acceptance of funds for
court financing may, in the discretion of the Governor, be
deemed a waiver of the counties' rights to proceed before
the commission on all claims for reimbursement for state-
mandated local programs which existed and were not filed

prior to passage of the trial funding legislation. > The ability
of state government by financial threat or inducement to
persuade counties to waive their right of action before the
commission renders the counties' right of action inadequate to
protect the public interest in the enforcement of article XIII B.

The facts of the present litigation also demonstrate the
inadequacy of the commission remedy. The state began
transferring financial responsibility for MIA's to the counties
in 1982. Six years later no county had brought a proceeding
before the commission. After the present suit was filed, two
counties filed claims for 70 percent reimbursement. Now,
nine years after the 1982 legislation, the counties' claims are
pending before the Court of Appeal. After that court acts, and
we decide whether to review its decision, the matter may still
have to go back to the commission for hearings to *346
determine the amount of the mandate—which is itself an
appealable order. When an issue involves the life and health
of thousands, a procedure which permits this kind of delay is
not an adequate remedy.

In sum, effective, efficient enforcement of article XIII B
requires that standing to enforce that measure be given to
those harmed by its violation—in this case, the medically
indigent—and not be vested exclusively in local officials who
have no personal interest at stake and are subject to financial
and political pressure to overlook violations.

C. Even if plaintiffs lack standing this court should
nevertheless address and resolve the merits of the appeal.
Although ordinarily a court will not decide the merits of a

controversy if the plaintiffs lack standing (see I~ McKinny v.

Board of Trustees (1982) 31 Cal.3d 79, 90 [I =181 Cal.Rptr.
549, 642 P.2d 460]), we recognized an exception to this

rule in our recent decision in Dix v. Superior Court,
supra, 53 Cal.3d 442 (hereafter Dix). In Dix, the victim
of a crime sought to challenge the trial court's decision to

Penal Code section 1170. We
held that only the prosecutor, not the victim of the crime,

recall a sentence under

had standing to raise that issue. We nevertheless went on to
consider and decide questions raised by the victim concerning
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the trial court's authority to recall a sentence under I~ Penal
Code section 1170, subdivision (d). We explained that the
sentencing issues “are significant. The case is fully briefed
and all parties apparently seek a decision on the merits. Under
such circumstances, we deem it appropriate to address [the
victim's] sentencing arguments for the guidance of the lower
courts. Our discretion to do so under analogous circumstances
is well settled. [Citing cases explaining when an appellate

court can decide an issue despite mootness.]” (I —53 Cal.3d at
p. 454.) In footnote we added that “Under article VI, section
12, subdivision (b) of the California Constitution ..., we have
jurisdiction to 'review the decision of a Court of Appeal in any
cause.' (Italics added.) Here the Court of Appeal's decision
addressed two issues—standing and merits. Nothing in article
VI, section 12(b) suggests that, having rejected the Court
of Appeal's conclusion on the preliminary issue of standing,
we are foreclosed from 'review [ing]' the second subject
addressed and resolved in its decision.” (Pp. 454-455, fn. 8.)

I'see no grounds on which to distinguish Dix. The present case
is also one in which the Court of Appeal decision addressed
both standing and merits. It is fully briefed. Plaintiffs and the
county seek a decision on the merits. While the state does not
seek a decision on the merits in this proceeding, its appeal
of the superior court decision in the mandamus proceeding
brought by the County of Los Angeles (see maj. opn., ante,
p- 330, fn. 2ante, p. 330, fn. 2) shows that it is not opposed to
an appellate decision on the merits. *347

The majority, however, notes that various state officials—
the Controller, the Director of Finance, the Treasurer, and
the Director of the Office of Planning and Research—did not
participate in this litigation. Then in a footnote, the majority
suggests that this is the reason they do not follow the Dix
decision. (Maj. opn., ante, p. 336, fn. 9ante, p. 336, fn. 9.) In
my view, this explanation is insufficient. The present action is
one for declaratory relief against the state. It is not necessary
that plaintiffs also sue particular state officials. (The state has
never claimed that such officials were necessary parties.) I do
not believe we should refuse to reach the merits of this appeal
because of the nonparticipation of persons who, if they sought

to participate, would be here merely as amici curiae. 6

The case before us raises no issues of departmental policy. It
presents solely an issue of law which this court is competent
to decide on the briefs and arguments presented. That issue
is one of great significance, far more significant than any

raised in Dix. Judges rarely recall sentencing under I~ Penal

Code section 1170, subdivision (d); when they do, it generally
affects only the individual defendant. In contrast, the legal
issue here involves immense sums of money and affect
budgetary planning for both the state and counties. State
and county governments need to know, as soon as possible,
what their rights and obligations are; legislators considering
proposals to deal with the current state and county budget
crisis need to know how to frame legislation so it does not
violate article XIII B. The practical impact of a decision on the
people of this state is also of great importance. The failure of
the state to provide full subvention funds and the difficulty of
the county in filling the gap translate into inadequate staffing
and facilities for treatment of thousands of persons. Until
the constitutional issues are resolved the legal uncertainties
may inhibit both levels of government from taking the steps
needed to address this problem. A delay of several years
until the Los Angeles case is resolved could result in pain,
hardship, or even death for many people. I conclude that,
whether or not plaintiffs have standing, this court should
address and resolve the merits of the appeal.

D. Conclusion as to standing.
As I have just explained, it is not necessary for plaintiffs
to have standing for us to be able to decide the merits of
the appeal. Nevertheless, I conclude *348 that plaintiffs
have standing both as persons “beneficially interested” under
Code of Civil Procedure section 1086 and under the doctrine

of "= Green v. Obledo, supra, 29 Cal.3d 126, to bring an
action to determine whether the state has violated its duties
under article XIII B. The remedy given local agencies and
school districts by Government Code sections 17500- 17630

is, as| — Government Code section 17552 states, the exclusive
remedy by which those bodies can challenge the state's refusal
to provide subvention funds, but the statute does not limit the

remedies available to individual citizens.

II1. Merits of the Appeal

A. State funding of care for MIA's.
Welfare and Institutions Code section 17000 requires every
county to “relieve and support” all indigent or incapacitated
residents, except to the extent that such persons are supported

or relieved by other sources. 7 From 1971 until 1982, and thus
at the time article XIII B became effective, counties were not
required to pay for the provision of health services to MIA's,
whose health needs were met through the state-funded Medi-
Cal program. Since the medical needs of MIA's were fully
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met through other sources, the counties had no duty under
Welfare and Institutions Code section 17000 to meet those
needs. While the counties did make general contributions to
the Medi-Cal program (which covered persons other than
MIA's) from 1971 until 1978, at the time article XIII B
became effective in 1980 the counties were not required to
make any financial contributions to Medi-Cal. It is therefore
undisputed that the counties were not required to provide
financially for the health needs of MIA's when article XIII B
became effective. The state funded all such needs of MIA's.

In 1982, the Legislature passed Assembly Bill No. 799
(1981-1982 Reg. Sess.; Stats. 1982, ch. 328, pp. 1568-1609)
(hereafter AB No. 799), which removed MIA's from the state-
funded Medi-Cal program as of January 1, 1983, and thereby
transferred to the counties, through the County Medical
Services Plan which AB No. 799 created, the financial
responsibility to provide health services to approximately
270,000 MIA's. AB No. 799 required that the counties
provide health care for MIA's, yet appropriated only 70
percent of what the state would have spent on MIA's had those
persons remained a state responsibility under the Medi-Cal
program.

Since 1983, the state has only partially defrayed the costs to
the counties of providing health care to MIA's. Such state
funding to counties was *349 initially relatively constant,
generally more than $400 million per year. By 1990, however,
state funding had decreased to less than $250 million. The
state, however, has always included the full amount of its
former obligation to provide for MIA's under the Medi-
Cal program in the year preceding July 1, 1980, as part
of its article XIII B “appropriations limit,” i.e., as part of
the base amount of appropriations on which subsequent
annual adjustments for cost-of-living and population changes
would be calculated. About $1 billion has been added to
the state's adjusted spending limit for population growth and
inflation solely because of the state's inclusion of all MIA
expenditures in the appropriation limit established for its
base year, 1979-1980. The state has not made proportional
increases in the sums provided to counties to pay for the MIA
services funded by the counties since January 1, 1983.

B. The function of article XIII B.

Our recent decision in F]County of Fresno v. State of

California (1991) 53 Cal.3d 482, 486-487 [F:|280 Cal.Rptr.
92, 808 P.2d 235] (hereafter County of Fresno), explained the

function of article XIII B and its relationship to article XIII
A, enacted one year earlier:

“At the June 6, 1978, Primary Election, article XIII A
was added to the Constitution through the adoption of
Proposition 13, an initiative measure aimed at controlling ad
valorem property taxes and the imposition of new 'special

taxes.' (F]Amador Valley Joint Union High Sch. Dist. v. State

Bd. of Equalization (1978) 22 Cal.3d 208, 231-232 [F:|149
Cal.Rptr. 239, 583 P.2d 1281].) The constitutional provision
imposes a limit on the power of state and local governments

to adopt and levy taxes. (F]City of Sacramento v. State of

California (1990) 50 Cal.3d 51, 59, fn. 1 [F]266 Cal.Rptr.
139, 785 P.2d 522] (City of Sacramento).)

“At the November 6, 1979, Special Statewide Election, article
XIII B was added to the Constitution through the adoption
of Proposition 4, another initiative measure. That measure
places limitations on the ability of both state and local
governments to appropriate funds for expenditures.

“ 'Articles XIII A and XIII B work in tandem, together
restricting California governments' power both to levy and to

spend [taxes] for public purposes.' (F:ICity of Sacramento,
supra, 50 Cal.3d at p. 59, fn. 1.)

“Article XIII B of the Constitution was intended ... to provide
'permanent protection for taxpayers from excessive taxation'
and 'a reasonable way to provide discipline in tax spending
at state and local levels.' (See County of Placer v. Corin
(1980) 113 Cal.App.3d 443, 446 [170 Cal.Rptr. 232], quoting
and following Ballot Pamp., Proposed Stats. and Amends. to
Cal. Const. with arguments to voters, Special Statewide Elec.
(Nov. 6, 1979), argument *350 in favor of Prop. 4, p. 18.) To
this end, it establishes an 'appropriations limit' for both state
and local governments (Cal. Const., art. XIII B, § 8, subd. (h))
and allows no 'appropriations subject to limitation' in excess

thereof (id,, § 2). 8 (See County of Placer v. Corin, supra, 113
Cal.App.3d at p. 446.) It defines the relevant 'appropriations
subject to limitation' as 'any authorization to expend during
a fiscal year the proceeds of taxes ....' (Cal. Const., art. XIII

B, § 8, subd. (b).)” (F]Cozmty of Fresno, supra, 53 Cal.3d
at p. 486.)

Under section 3 of article XIII B the state may transfer
financial responsibility for a program to a county if the state
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and county mutually agree that the appropriation limit of
the state will be decreased and that of the county increased

by the same amount. 9 Absent such an agreement, however,
section 6 of article XIII B generally precludes the state from
avoiding the spending limits it must observe by shifting to
local governments programs and their attendant financial
burdens which were a state responsibility prior to the effective
date of article XIII B. It does so by requiring that “Whenever
the Legislature or any state agency mandates a new program
or higher level of service on any local government, the state
shall provide a subvention of funds to reimburse such local

government for the cost of such program or increased level

of service ...” 10

“Section 6 was included in article XIII B in recognition that
article XIIT A of the Constitution severely restricted the taxing

powers of local governments. (See F:ICounly of Los Angeles

[v. State of California (1987)] 43 Cal.3d 46, 61 [F:|233
Cal.Rptr. 38, 729 P.2d 202].) The provision was intended to
preclude the state from shifting financial responsibility for
carrying out governmental functions onto local entities that

were ill equipped to handle the task. (/bid.; see F]Lucia
Mar Unified School Dist. v. Honig, supra, 44 Cal.3d 830,
836, fn. 6.) Specifically, it was designed to protect the tax
*351 revenues of local governments from state mandates

that would require expenditure of such revenues.” (County of

Fresno, supra, 53 Cal.3d at p. 487.)

C. Applicability of article XIII B to health care for MIA's.

The state argues that care of the indigent, including medical
care, has long been a county responsibility. It claims that
although the state undertook to fund this responsibility from
1979 through 1982, it was merely temporarily (as it turned
out) helping the counties meet their responsibilities, and that
the subsequent reduction in state funding did not impose any
“new program” or “higher level of service” on the counties
within the meaning of section 6 of article XIII B. Plaintiffs
respond that the critical question is not the traditional roles
of the county and state, but who had the fiscal responsibility
on November 6, 1979, when article XIII B took effect. The
purpose of article XIII B supports the plaintiffs' position.

As we have noted, article XIII A of the Constitution
(Proposition 13) and article XIII B are complementary
measures. The former radically reduced county revenues,
which led the state to assume responsibility for programs
previously financed by the counties. Article XIII B, enacted

one year later, froze both state and county appropriations at
the level of the 1978-1979 budgets—a year when the budgets
included state financing for the prior county programs, but not
county financing for these programs. Article XIII B further
limited the state's authority to transfer obligations to the
counties. Reading the two together, it seems clear that article
XIII B was intended to limit the power of the Legislature to
retransfer to the counties those obligations which the state had
assumed in the wake of Proposition 13.

Under article XIII B, both state and county appropriations
limits are set on the basis of a calculation that begins with the
budgets in effect when article XIII B was enacted. If the state
could transfer to the county a program for which the state at
that time had full financial responsibility, the county could
be forced to assume additional financial obligations without
the right to appropriate additional moneys. The state, at the
same time, would get credit toward its appropriations limit
for expenditures it did not pay. County taxpayers would be
forced to accept new taxes or see the county forced to cut
existing programs further; state taxpayers would discover that
the state, by counting expenditures it did not pay, had acquired
an actual revenue surplus while avoiding its obligation to
refund revenues in excess of the appropriations limit. Such
consequences are inconsistent with the purpose of article XIII
B.

Our decisions interpreting article XIII B demonstrate that
the state's subvention requirement under section 6 is not
vitiated simply because the *352 “program” existed before
the effective date of article XIII B. The alternate phrase of
section 6 of article XIII B, “ 'higher level of service[,]' ...
must be read in conjunction with the predecessor phrase
'new program' to give it meaning. Thus read, it is apparent
that the subvention requirement for increased or higher level
of service is directed to state mandated increases in the
services provided by local agencies in existing 'programs.’

” (F]COunty of Los Angeles v. State of California (1987)

43 Cal.3d 46, 56 [F]233 Cal.Rptr. 38, 729 P.2d 202], italics
added.)

FjLucia Mar Unified School Dist. v. Honig, supra, 44
Cal.3d 830, presents a close analogy to the present case.
The state Department of Education operated schools for
severely handicapped students, but prior to 1979 school
districts were required by statute to contribute to education of
those students from the district at the state schools. In 1979,
in response to the restrictions on school district revenues
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imposed by Proposition 13, the statutes requiring such
district contributions were repealed and the state assumed full
responsibility for funding. The state funding responsibility
continued until June 28, 1981, when Education Code section
59300 (hereafter section 59300), requiring school districts to
share in these costs, became effective.

The plaintiff districts filed a test claim before the commission,
contending they were entitled to state reimbursement under
section 6 of article XIII B. The commission found the
plaintiffs were not entitled to state reimbursement, on the
rationale that the increase in costs to the districts compelled
by section 59300 imposed no new program or higher level of
services. The trial and intermediate appellate courts affirmed

113

on the ground that section 59300 called for only an

199

'adjustment of costs' ” of educating the severely handicapped,
and that “a shift in the funding of an existing program is not a

new program or a higher level of service” within the meaning

ofarticle XIII B. (F]Lucla Mar Unified School Dist. v. Honig,
supra, 44 Cal.3d at p. 834, italics added.)

We reversed, rejecting the state's theories that the funding
shift to the county of the subject program's costs does not
constitute a new program. “[There can be no] doubt that
although the schools for the handicapped have been operated
by the state for many years, the program was new insofar
as plaintiffs are concerned, since at the time section 59300
became effective they were not required to contribute to the
education of students from their districts at such schools. [1] ...
To hold, under the circumstances of this case, that a shift
in funding of an existing program from the state to a local
entity is not a new program as to the local agency would,
we think, violate the intent underlying section 6 of article
XIIIB. That article imposed spending limits on state and
local governments, and it followed by one year the adoption
by initiative of article XIIIA, which severely limited the
taxing *353 power of local governments. ... [] The intent
of the section would plainly be violated if the state could,

while retaining administrative control ot programs it has
supported with state tax money, simply shift the cost of the
programs to local government on the theory that the shift does
not violate section 6 of article XIIIB because the programs
are not 'new.' Whether the shifting of costs is accomplished
by compelling local governments to pay the cost of entirely
new programs created by the state, or by compelling them
to accept financial responsibility in whole or in part for a
program which was funded entirely by the state before the
advent of article XIIIB, the result seems equally violative
of the fundamental purpose underlying section 6 of that

article.” (F]Lucia Mar Unified School Dist. v. Honig, supra,
44 Cal.3d at pp. 835- 836, fn. omitted, italics added.)

The state seeks to distinguish Lucia Mar on the ground that
the education of handicapped children in state schools had
never been the responsibility of the local school district, but
overlooks that the local district had previously been required
to contribute to the cost. Indeed the similarities between Lucia
Mar and the present case are striking. In Lucia Mar, prior
to 1979 the state and county shared the cost of educating
handicapped children in state schools; in the present case
from 1971-1979 the state and county shared the cost of caring
for MIA's under the Medi-Cal program. In 1979, following
enactment of Proposition 13, the state took full responsibility
for both programs. Then in 1981 (for handicapped children)
and 1982 (for MIA's), the state sought to shift some of the
burden back to the counties. To distinguish these cases on the
ground that care for MIA's is a county program but education
of handicapped children a state program is to rely on arbitrary
labels in place of financial realities.

The state presents a similar argument when it points to the

following emphasized language from FjLucia Mar Unified
School Dist. v. Honig, supra, 44 Cal.3d 830: “[B]ecause
section 59300 shifts partial financial responsibility for the
support of students in the state-operated schools from the
state to school districts—an obligation the school districts did
not have at the time article XIII B was adopted—it calls for
plaintiffs to support a 'new program' within the meaning of
section 6.” (P. 836, fn. omitted, italics added.) It urges Lucia
Mar reached its result only because the “program” requiring
school district funding in that case was not required by
statute at the effective date of *354 article XIII B. The state
then argues that the case at bench is distinguishable because
it contends Alameda County had a continuing obligation

required by statute antedating that effective date, which had

only been “temporarily” 12

suspended when article XIII B
became effective. I fail to see the distinction between a
case—Lucia Mar—in which no existing statute as of 1979
imposed an obligation on the local government and one—
this case—in which the statute existing in 1979 imposed no

obligation on local government.

The state's argument misses the salient point. As I have
explained, the application of section 6 of article XIII B
does not depend upon when the program was created, but
upon who had the burden of funding it when article XIII
B went into effect. Our conclusion in Lucia Mar that the
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educational program there in issue was a “new” program
as to the school districts was not based on the presence
or absence of any antecedent statutory obligation therefor.
Lucia Mar determined that whether the program was new as
to the districts depended on when they were compelled to
assume the obligation to partially fund an existing program
which they had not funded at the time article XIII B became
effective.

The state further relies on two decisions, Madera
Community Hospital v. County of Madera (1984) 155

Cal.App.3d 136 [=201 Cal.Rptr. 768] and FCooke V.

Superior Court (1989) 213 Cal.App.3d 401 [F261 Cal.Rptr.
706], which hold that the county has a statutory obligation to
provide medical care for indigents, but that it need not provide

precisely the same level of services as the state provided under

Medi-Cal. !> Both are correct, but irrelevant to this case. 14

The county's obligation to MIA's is defined by Welfare and
Institutions Code section 17000, not by the former Medi-Cal

program. 15 If the *355 state, in transferring an obligation
to the counties, permits them to provide less services than
the state provided, the state need only pay for the lower level
of services. But it cannot escape its responsibility entirely,
leaving the counties with a state-mandated obligation and no
money to pay for it.

The state's arguments are also undercut by the fact that it
continues to use the approximately $1 billion in spending
authority, generated by its previous total funding of the health

care program in question, as a portion of its initial base

spending limit calculated pursuant to I ~'sections 1 and 3 of
article XIII B. In short, the state may maintain here that care
for MIA's is a county obligation, but when it computes its
appropriation limit it treats the entire cost of such care as a

state program.

IV. Conclusion

This is a time when both state and county governments
face great financial difficulties. The counties, however, labor
under a disability not imposed on the state, for article XIII
A of the Constitution severely restricts their ability to raise
additional revenue. It is, therefore, particularly important
to enforce the provisions of article XIII B which prevent
the state from imposing additional obligations upon the
counties without providing the means to comply with these
obligations.

The present majority opinion disserves the public interest.
It denies standing to enforce article XIII B both to those
persons whom it was designed to protect—the citizens
and taxpayers—and to those harmed by its violation—the
medically indigent adults. And by its reliance on technical
grounds to avoid coming to grips with the merits of plaintiffs'
appeal, it permits the state to continue to violate article XIII
B and postpones the day when the medically indigent will
receive adequate health care.

Mosk, J., concurred. *356

Footnotes

1 The complaint also sought a declaration that the county was obliged to provide health care services to
indigents that were equivalent to those available to nonindigents. This issue is not before us. The County
of Alameda aligned itself with plaintiffs in the superior court and did not oppose plaintiffs' effort to enforce

section 6.

2 On November 23, 1987, the County of Los Angeles filed a test claim with the Commission. San Bernardino
County joined as a test claimant. The Commission ruled against the counties, concluding that no state
mandate had been created. The Los Angeles County Superior Court subsequently granted the counties'

petition for writ of mandate (

Code Civ. Proc., § 1094.5), reversing the Commission, on April 27, 1989.

(No. C-731033.) An appeal from that judgment is presently pending in the Court of Appeal. (County of Los

Angeles v. State of California, No. B049625.)
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Plaintiffs argue that they seek only a declaration that AB 799 created a state mandate and an injunction
against the shift of costs until the state decides what action to take. This is inconsistent with the prayer of
their complaint which sought an injunction requiring defendants to restore Medi-Cal eligibility to all medically
indigent adults until the state paid the cost of full health services for them. It is also unavailing.

An injunction against enforcement of a state mandate is available only after the Legislature fails to include
funding in a local government claims bill following a determination by the Commission that a state mandate
exists. (Gov. Code, § 17612.) Whether plaintiffs seek declaratory relief and/or an injunction, therefore, they
are seeking to enforce section 6.

All further statutory references are to the Government Code unless otherwise indicated.

The test claim by the County of Los Angeles was filed prior to that proposed by Alameda County. The Alameda
County claim was rejected for that reason. (See § 17521.) Los Angeles County permitted San Bernardino
County to join in its claim which the Commission accepted as a test claim intended to resolve the issues the
majority elects to address instead in this proceeding. Los Angeles County declined a request from Alameda
County that it be included in the test claim because the two counties' systems of documentation were so
similar that joining Alameda County would not be of any benefit. Alameda County and these plaintiffs were,
of course, free to participate in the Commission hearing on the test claim. (§ 17555.)

“'Local agency' means any city, county, special district, authority, or other political subdivision of the state.” (§
17518.)

“ 'School districtt means any school district, community college district, or county superintendant of
schools.” (§ 17519.)

Plaintiffs' argument that the Legislature's failure to make provision for individual enforcement of section 6
before the Commission demonstrates an intent to permit legal actions, is not persuasive. The legislative
statement of intent to relegate all mandate disputes to the Commission is clear. A more likely explanation of
the failure to provide for test cases to be initiated by individuals lies in recognition that (1) because section 6
creates rights only in governmental entities, individuals lack sufficient beneficial interest in either the receipt
or expenditure of reimbursement funds to accord them standing; and (2) the number of local agencies having
a direct interest in obtaining reimbursement is large enough to ensure that citizen interests will be adequately
represented.

Plaintiffs are not without a remedy if the county fails to provide adequate health care, however. They may
enforce the obligation imposed on the county by Welfare and Institutions Code sections 17000 and 17001,
and by judicial action. (See, e.g., I —"Mooney v. Pickett (1971) 4 Cal.3d 669 [ 94 Cal.Rptr. 279, 483 P.2d
1231])

For this reason, it would be inappropriate to address the merits of plaintiff's claim in this proceeding. (Cf.

Dix v. Superior Court (1991) 53 Cal.3d 442 [ =279 Cal.Rptr. 834, 807 P.2d 1063].) Unlike the dissent, we
do not assume that in representing the state in this proceeding, the Attorney General necessarily represented
the interests and views of these officials.

The majority states that “Plaintiffs are not without a remedy if the county fails to provide adequate health
care .... They may enforce the obligation imposed on the county by Welfare and Institutions Code sections
17000 and 17001, and by judicial action.” (Maj. opn., ante, p. 336, fn. 8ante, p. 336, fn. 8)
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The majority fails to note that plaintiffs have already tried this remedy, and met with the response that, owing
to the state's inadequate subvention funds, the county cannot afford to provide adequate health care.

It is of no importance that plaintiffs did not request issuance of a writ of mandate. In FTaschner v. City
Council (1973) 31 Cal.App.3d 48, 56 [FlO? Cal.Rptr. 214] (overruled on other grounds in I"™~Associated

Home Builders etc., Inc. v. City of Livermore (1976) 18 Cal.3d 582, 596 [~ 135 Cal.Rptr. 41, 557 P.2d 473,
92 A.L.R.3d 1038]), the court said that “[a]s against a general demurrer, a complaint for declaratory relief
may be treated as a petition for mandate [citations], and where a complaint for declaratory relief alleges facts
sufficient to entitle plaintiff to mandate, it is error to sustain a general demurrer without leave to amend.”

In the present case, the trial court ruled on a motion for summary judgment, but based that ruling not on the
evidentiary record (which supported plaintiffs' showing of irreparable injury) but on the issues as framed by
the pleadings. This is essentially equivalent to a ruling on demurrer, and a judgment denying standing could
not be sustained on the narrow ground that plaintiffs asked for the wrong form of relief without giving them

an opportunity to correct the defect. (See I ~Residents of Beverly Glen, Inc. v. City of Los Angeles (1973)

34 Cal.App.3d 117, 127-128 [ =109 Cal.Rptr. 724].)

3 The majority's argument assumes that the state will comply with a judgment for plaintiffs by providing
increased subvention funds. If the state were instead to comply by restoring Medi-Cal coverage for MIA's, or
some other method of taking responsibility for their health needs, plaintiffs would benefit directly.

4 The majority emphasizes the statement of purpose of Government Code section 17500: “The Legislature
finds and declares that the existing system for reimbursing local agencies and school districts for the costs of
state-mandated local programs has not provided for the effective determination of the state's responsibilities
under section 6 of article XIIl B of the California Constitution. The Legislature finds and declares that the
failure of the existing process to adequately and consistently resolve the complex legal questions involved
in the determination of state-mandated costs has led to an increasing reliance by local agencies and school
districts on the judiciary, and, therefore, in order to relieve unnecessary congestion of the judicial system, it is
necessary to create a mechanism which is capable of rendering sound quasi-judicial decisions and providing
an effective means of resolving disputes over the existence of state-mandated local programs.”

The “existing system” to which Government Code section 17500 referred was the Property Tax Relief Act of

1972 (Rev. & Tax. Code, 88 2201-’2327), which authorized local agencies and school boards to request
reimbursement from the state Controller. Apparently dissatisfied with this remedy, the agencies and boards

were bypassing the Controller and bringing actions directly in the courts. (See, e.g., FCounty of Contra

Costa v. State of California (1986) 177 Cal.App.3d 62 [F222 Cal.Rptr. 750].) The legislative declaration
refers to this phenomena. It does not discuss suits by individuals.

5 “(a) The initial decision by a county to opt into the system pursuant to Section 77300 shall constitute a waiver of
all claims for reimbursement for state-mandated local programs not theretofore approved by the State Board
of Control, the Commission on State Mandates, or the courts to the extent the Governor, in his discretion,
determines that waiver to be appropriate; provided, that a decision by a county to opt into the system pursuant
to Section 77300 beginning with the second half of the 1988-89 fiscal year shall not constitute a waiver of
a claim for reimbursement based on a statute chaptered on or before the date the act which added this
chapter is chaptered, which is filed in acceptable form on or before the date the act which added this chapter
is chaptered. A county may petition the Governor to exempt any such claim from this waiver requirement;
and the Governor, in his discretion, may grant the exemption in whole or in part. The waiver shall not apply
to or otherwise affect any claims accruing after initial notification. Renewal, renegotiation, or subsequent
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notification to continue in the program shall not constitute a waiver. [] (b) The initial decision by a county
to opt into the system pursuant to Section 77300 shall constitute a waiver of any claim, cause of action, or
action whenever filed, with respect to the Trial Court Funding Act of 1985, Chapter 1607 of the Statutes of

1985, or Chapter 1211 of the Statutes of 1987.” (FGov. Code, § 77203.5, italics added.)

“As used in this chapter, 'state-mandated local program' means any and all reimbursements owed or owing by
operation of either Section 6 of Article XIII B of the California Constitution, or Section 17561 of the Government
Code, or both.” (Gov. Code, § 77005, italics added.)

It is true that these officials would participate in a proceeding before the Commission on State Mandates, but
they would do so as members of an administrative tribunal. On appellate review of a commission decision,
its members, like the members of the Public Utilities Commission or the Workers' Compensation Appeals
Board, are not respondents and do not appear to present their individual views and positions. For example,

in ™~'Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830 [ '244 Cal.Rptr. 677, 750 P.2d 318],
in which we reviewed a commission ruling relating to subvention payments for education of handicapped
children, the named respondents were the state Superintendent of Public Instruction, the Department of
Education, and the Commission on State Mandates. The individual members of the commission were not
respondents and did not participate.

Welfare and Institutions Code section 17000 provides that “[e]very county ... shall relieve and support all
incompetent, poor, indigent persons, and those incapacitated by age, disease, or accident, lawfully resident
therein, when such persons are not supported and relieved by their relatives or friends, by their own means,
or by state hospitals or other state or private institutions.”

Article Xl B, section 1 provides: “The total annual appropriations subject to limitation of the state and of
each local government shall not exceed the appropriations limit of such entity of government for the prior
year adjusted for changes in the cost of living and population except as otherwise provided in this Article.”

Section 3 of article XIII B reads in relevant part: “The appropriations limit for any fiscal year ... shall be adjusted
as follows:

“(a) In the event that the financial responsibility of providing services is transferred, in whole or in part ...
from one entity of government to another, then for the year in which such transfer becomes effective the
appropriation limit of the transferee entity shall be increased by such reasonable amount as the said entities
shall mutually agree and the appropriations limit of the transferor entity shall be decreased by the same
amount. ...”

Section 6 of article XlII B further provides that the “Legislature may, but need not, provide such subvention
of funds for the following mandates: (a) Legislative mandates requested by the local agency affected; (b)
Legislation defining a new crime or changing an existing definition of a crime; or (c) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially implementing legislation enacted
prior to January 1, 1975.” None of these exceptions apply in the present case.

The state notes that, in contrast to the program at issue in Lucia Mar, it has not retained administrative
control over aid to MIA's. But the quoted language from Lucia Mar, while appropriate to the facts of that case,
was not intended to establish a rule limiting article XIll B, section 6, to instances in which the state retains
administrative control over the program that it requires the counties to fund. The constitutional language
admits of no such limitation, and its recognition would permit the Legislature to evade the constitutional
requirement.
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The state's repeated emphasis on the “temporary” nature of its funding is a form of post hoc reasoning. At
the time article Xl B was enacted, the voters did not know which programs would be temporary and which
permanent.

It must, however, provide a comparable level of services. (See F:IBoard of Supervisors v. Superior Court

(1989) 207 Cal.App.3d 552, 564 [ 1254 Cal.Rptr. 905].)

Certain language in F]Madera Community Hospital v. County of Madera, supra, 155 Cal.App.3d 136,
however, is questionable. That opinion states that the “Legislature intended that County bear an obligation to
its poor and indigent residents, to be satisfied from county funds, notwithstanding federal or state programs
which exist concurrently with County's obligation and alleviate, to a greater or lesser extent, County's
burden.” (P. 151.) Welfare and Institutions Code section 17000 by its terms, however, requires the county
to provide support to residents only “when such persons are not supported and relieved by their relatives
or friends, by their own means, or by state hospitals or other state or private institutions.” Consequently, to
the extent that the state or federal governments provide care for MIA's, the county's obligation to do so is
reduced pro tanto.

The county's right to subvention funds under article XIII B arises because its duty to care for MIA's is a state-
mandated responsibility; if the county had no duty, it would have no right to funds. No claim is made here
that the funding of medical services for the indigent shifted to Alameda County is not a program “ 'mandated'
” by the state; i.e., that Alameda County has any option other than to pay these costs. (Lucia Mar Unified
School Dist. v. Honig, supra, 44 Cal.3d at pp. 836-837.)

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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§ 17500. Legislative findings and declarations, CA GOVT § 17500

West's Annotated California Codes
Government Code (Refs & Annos)
Title 2. Government of the State of California
Division 4. Fiscal Affairs (Refs & Annos)
Part 7. State-Mandated Local Costs (Refs & Annos)
Chapter 1. Legislative Intent (Refs & Annos)

West's Ann.Cal.Gov.Code § 17500
§ 17500. Legislative findings and declarations

Effective: January 1, 2005
Currentness

The Legislature finds and declares that the existing system for reimbursing local agencies and school districts for the costs of
state-mandated local programs has not provided for the effective determination of the state's responsibilities under Section 6
of Article XIIIB of the California Constitution. The Legislature finds and declares that the failure of the existing process to
adequately and consistently resolve the complex legal questions involved in the determination of state-mandated costs has led
to an increasing reliance by local agencies and school districts on the judiciary and, therefore, in order to relieve unnecessary
congestion of the judicial system, it is necessary to create a mechanism which is capable of rendering sound quasi-judicial
decisions and providing an effective means of resolving disputes over the existence of state-mandated local programs.

It is the intent of the Legislature in enacting this part to provide for the implementation of Section 6 of Article XIIIB of the
California Constitution. Further, the Legislature intends that the Commission on State Mandates, as a quasi-judicial body, will
act in a deliberative manner in accordance with the requirements of Section 6 of Article XIIIB of the California Constitution.

Credits
(Added by Stats.1984, c. 1459, § 1. Amended by Stats.2004, c. 890 (A.B.2856), § 2.)

Notes of Decisions (10)

West's Ann. Cal. Gov. Code § 17500, CA GOVT § 17500
Current with all laws through Ch. 997 of 2022 Reg.Sess.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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[West’s Annotated California Codes
|Government Code (Refs & Annos)
[Title 2. Government of the State of California
|Division 4. Fiscal Affairs (Refs & Annos)
[Part 7. State-Mandated Local Costs (Refs & Annos)
[Chapter 2. General Provisions (Refs & Annos)

West’s Ann.Cal.Gov.Code § 17514

§ 17514. Costs mandated by the state

Currentness

“Costs mandated by the state” means any increased costs which a local agency or school district is required to incur after July
1, 1980, as a result of any statute enacted on or after January 1, 1975, or any executive order implementing any statute
enacted on or after January 1, 1975, which mandates a new program or higher level of service of an existing program within
the meaning of Section 6 of Article XII1IB of the California Constitution.

Credits

(Added by Stats.1984, c. 1459, § 1.)

Notes of Decisions (16)

West’s Ann. Cal. Gov. Code § 17514, CA GOVT § 17514
Current with urgency legislation through Ch. 17 of 2021 Reg.Sess

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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§ 17556. Findings; costs not mandated upon certain conditions, CA GOVT § 17556

F:I KeyCite Yellow Flag - Negative Treatment
Unconstitutional or Preempted Prior Version Held Unconstitutional by California School Boards Assn. v. State of California, Cal.App. 3 Dist., Mar. 09,
2009

West's Annotated California Codes
Government Code (Refs & Annos)
Title 2. Government of the State of California
Division 4. Fiscal Affairs (Refs & Annos)
Part 7. State-Mandated Local Costs (Refs & Annos)
Chapter 4. Identification and Payment of Costs Mandated by the State (Refs & Annos)
Article 1. Commission Procedure (Refs & Annos)

West's Ann.Cal.Gov.Code § 17556
§ 17556. Findings; costs not mandated upon certain conditions

Effective: October 19, 2010
Currentness

The commission shall not find costs mandated by the state, as defined in Section 17514, in any claim submitted by a local
agency or school district, if, after a hearing, the commission finds any one of the following:

(a) The claim is submitted by a local agency or school district that requests or previously requested legislative authority for that
local agency or school district to implement the program specified in the statute, and that statute imposes costs upon that local
agency or school district requesting the legislative authority. A resolution from the governing body or a letter from a delegated
representative of the governing body of a local agency or school district that requests authorization for that local agency or
school district to implement a given program shall constitute a request within the meaning of this subdivision. This subdivision
applies regardless of whether the resolution from the governing body or a letter from a delegated representative of the governing
body was adopted or sent prior to or after the date on which the statute or executive order was enacted or issued.

(b) The statute or executive order affirmed for the state a mandate that has been declared existing law or regulation by action of
the courts. This subdivision applies regardless of whether the action of the courts occurred prior to or after the date on which
the statute or executive order was enacted or issued.

(c) The statute or executive order imposes a requirement that is mandated by a federal law or regulation and results in costs
mandated by the federal government, unless the statute or executive order mandates costs that exceed the mandate in that federal
law or regulation. This subdivision applies regardless of whether the federal law or regulation was enacted or adopted prior to
or after the date on which the state statute or executive order was enacted or issued.

(d) The local agency or school district has the authority to levy service charges, fees, or assessments sufficient to pay for the
mandated program or increased level of service. This subdivision applies regardless of whether the authority to levy charges,
fees, or assessments was enacted or adopted prior to or after the date on which the statute or executive order was enacted or
issued.
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(e) The statute, executive order, or an appropriation in a Budget Act or other bill provides for offsetting savings to local agencies
or school districts that result in no net costs to the local agencies or school districts, or includes additional revenue that was
specifically intended to fund the costs of the state mandate in an amount sufficient to fund the cost of the state mandate. This
subdivision applies regardless of whether a statute, executive order, or appropriation in the Budget Act or other bill that either
provides for offsetting savings that result in no net costs or provides for additional revenue specifically intended to fund the
costs of the state mandate in an amount sufficient to fund the cost of the state mandate was enacted or adopted prior to or after
the date on which the statute or executive order was enacted or issued.

(f) The statute or executive order imposes duties that are necessary to implement, or are expressly included in, a ballot measure
approved by the voters in a statewide or local election. This subdivision applies regardless of whether the statute or executive
order was enacted or adopted before or after the date on which the ballot measure was approved by the voters.

(g) The statute created a new crime or infraction, eliminated a crime or infraction, or changed the penalty for a crime or infraction,
but only for that portion of the statute relating directly to the enforcement of the crime or infraction.

Credits

(Added by Stats.1984, c. 1459, § 1. Amended by Stats. 1986, c. 879, § 4; Stats.1989, c. 589, § 1; Stats.2004, c. 895 (A.B.2855),
§ 14; Stats.20035, c. 72 (A.B.138), § 7, eff. July 19, 2005; Stats.2006, c. 538 (S.B.1852), § 279; Stats.2010, ¢. 719 (S.B.856),
§ 31, eff. Oct. 19, 2010.)

Editors' Notes
VALIDITY

A prior version of this section was held unconstitutional as impermissibly broad, in the decision of California School Boards
Assn. v. State of California (App. 3 Dist. 2009) 90 Cal Rptr.3d 501, 171 Cal. App.4th 1183.

Notes of Decisions (35)

West's Ann. Cal. Gov. Code § 17556, CA GOVT § 17556
Current with all laws through Ch. 997 of 2022 Reg.Sess.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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F:I KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

West's Annotated California Codes
Government Code (Refs & Annos)
Title 2. Government of the State of California
Division 4. Fiscal Affairs (Refs & Annos)
Part 7. State-Mandated Local Costs (Refs & Annos)
Chapter 4. Identification and Payment of Costs Mandated by the State (Refs & Annos)
Article 1. Commission Procedure (Refs & Annos)

West's Ann.Cal.Gov.Code § 17564
§ 17564. Claims under specified dollar amount; claims for direct and indirect costs

Effective: January 1, 2008
Currentness

(a) No claim shall be made pursuant to Sections 17551, 17561, or 17573, nor shall any payment be made on claims submitted
pursuant to Sections 17551 or 17561, or pursuant to a legislative determination under Section 17573, unless these claims exceed
one thousand dollars ($1,000). However, a county superintendent of schools or county may submit a combined claim on behalf
of school districts, direct service districts, or special districts within their county if the combined claim exceeds one thousand
dollars ($1,000) even if the individual school district's, direct service district's, or special district's claims do not each exceed
one thousand dollars ($1,000). The county superintendent of schools or the county shall determine if the submission of the
combined claim is economically feasible and shall be responsible for disbursing the funds to each school, direct service, or
special district. These combined claims may be filed only when the county superintendent of schools or the county is the fiscal
agent for the districts. All subsequent claims based upon the same mandate shall only be filed in the combined form unless a
school district, direct service district, or special district provides to the county superintendent of schools or county and to the
Controller, at least 180 days prior to the deadline for filing the claim, a written notice of its intent to file a separate claim.

(b) Claims for direct and indirect costs filed pursuant to Section 17561 shall be filed in the manner prescribed in the parameters
and guidelines or reasonable reimbursement methodology and claiming instructions.

(c) Claims for direct and indirect costs filed pursuant to a legislatively determined mandate pursuant to Section 17573 shall be
filed and paid in the manner prescribed in the Budget Act or other bill, or claiming instructions, if applicable.

Credits
(Added by Stats.1986, c. 879, § 9. Amended by Stats.1992, c. 1041 (A.B.1690), § 4; Stats.1999, c. 643 (A.B.1679), § 6;
Stats.2002, ¢. 1124 (A.B.3000), § 30.9, eff. Sept. 30, 2002; Stats.2004, c. 890 (A.B.2856), § 23; Stats.2007, c. 329 (A.B.1222),

§9)

West's Ann. Cal. Gov. Code § 17564, CA GOVT § 17564
Current with all laws through Ch. 997 of 2022 Reg.Sess.
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§ 17573. Requests regarding reimbursements; limitations tolled;..., CA GOVT § 17573

West's Annotated California Codes
Government Code (Refs & Annos)
Title 2. Government of the State of California
Division 4. Fiscal Affairs (Refs & Annos)
Part 7. State-Mandated Local Costs (Refs & Annos)
Chapter 4. Identification and Payment of Costs Mandated by the State (Refs & Annos)
Article 1.5. Legislatively Determined Mandate Procedure (Refs & Annos)

West's Ann.Cal.Gov.Code § 17573

§ 17573. Requests regarding reimbursements; limitations tolled; joint requests; contents;

time period; term; statute adoption requirements; notice of actions taken; stay of proceedings

Effective: January 1, 2008
Currentness

(a) Notwithstanding Section 17551, the Department of Finance and a local agency, school district, or statewide association may
jointly request of the chairpersons of the committees in each house of the Legislature that consider appropriations, and the
chairpersons of the committees and appropriate subcommittees in each house of the Legislature that consider the State Budget,
that the Legislature (1) determine that a statute or executive order, or portion thereof, mandates a new program or higher level
of service requiring reimbursement of local governments pursuant to Section 6 of Article XIII B of the California Constitution,
(2) establish a reimbursement methodology, and (3) appropriate funds for reimbursement of costs. For purposes of this section,
“statewide association” includes a statewide association representing local agencies or school districts, as defined in Sections
17518 and 17519.

(b) The statute of limitations specified in Section 17551 shall be tolled from the date a local agency, school district, or statewide
association contacts the Department of Finance or responds to a Department of Finance request to initiate a joint request for a
legislatively determined mandate pursuant to subdivision (a), to (1) the date that the Budget Act for the subsequent fiscal year
is adopted if a joint request is submitted pursuant to subdivision (a), or (2) the date on which the Department of Finance, or
a local agency, school district, or statewide association notifies the other party of its decision not to submit a joint request. A
local agency, school district, or statewide association, or the Department of Finance shall provide written notification to the
commission of each of these dates.

(c) A joint request made under subdivision (a) shall be in writing and include all of the following:

(1) Identification of those provisions of the statute or executive order, or portion thereof, that mandate a new program or higher
level of service requiring reimbursement of local agencies or school districts pursuant to Section 6 of Article XIII B of the
California Constitution, a proposed reimbursement methodology, and the period of reimbursement.

(2) A list of eligible claimants and a statewide estimate for the initial claiming period and annual dollar amount necessary to
reimburse local agencies or school districts to comply with that statute or executive order that mandates a new program or
higher level of service.
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(3) Documentation of significant support among local agencies or school districts for the proposed reimbursement methodology,
including, but not limited to, endorsements by statewide associations and letters of approval from local agencies or school
districts.

(d) A joint request authorized by this section may be submitted to the Legislature pursuant to subdivision (a) at any time after
enactment of a statute or issuance of an executive order, regardless of whether a test claim on the same statute or executive order
is pending with the commission. If a test claim is pending before the commission, the period of reimbursement established by
that filing shall apply to a joint request filed pursuant to this section.

(e)(1) If the Legislature accepts the joint request and determines that those provisions of the statute or executive order, or portion
thereof, mandate a new program or higher level of service requiring reimbursement of local agencies or school districts pursuant
to Section 6 of Article XIII B of the California Constitution, it shall adopt a statute declaring that the statute or executive order,
or portion thereof, is a legislatively determined mandate and specify the term and period of reimbursement and methodology
for reimbursing eligible local agencies or school districts. If no term is specified in the statute, then the term shall be five years,
beginning July 1 of the year in which the statute is enacted.

(2) For the purpose of this subdivision, “term” means the number of years specified in the statute adopted pursuant to this
subdivision for reimbursing eligible local agencies or school districts for a legislatively determined mandate.

(f) When the Legislature adopts a statute pursuant to paragraph (1) of subdivision (e) on a mandate subject to subdivision (b)
of Section 6 of Article XIIIB of the California Constitution, the Legislature shall do either of the following:

(1) Appropriate in the Budget Act the full payable amount for reimbursement to local agencies that has not been previously paid.

(2) Suspend the operation of the mandate pursuant to Section 17581 or repeal the mandate.

(g) The Department of Finance, or a local agency, school district, or statewide association shall notify the commission of actions
taken pursuant to this section, as specified below:

(1) Provide the commission with a copy of any communications regarding development of a joint request under this section
and a copy of a joint request when it is submitted to the Legislature.

(2) Notify the commission of the date of (A) the Legislature's action on a joint request in the Budget Act, or (B) the Department
of Finance's decision not to submit a joint request on a specific statute or executive order.

(h) Upon receipt of notice that a joint request has been submitted to the Legislature on the same statute or executive order as a
pending test claim, the commission may stay its proceedings on the pending test claim upon the request of any party.

(1) Upon enactment of a statute declaring a legislatively determined mandate, enactment of a reimbursement methodology, and
appropriation for reimbursement of the full payable amount that has not been previously paid in the Budget Act, all of the
following shall apply:
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§ 17573. Requests regarding reimbursements; limitations tolled;..., CA GOVT § 17573

(1) The Controller shall prepare claiming instructions pursuant to Section 17558, if applicable.

(2) The commission shall not adopt a statement of decision, parameters and guidelines, or statewide cost estimate on the same
statute or executive order unless a local agency or school district that has rejected the amount of reimbursement files a test claim
or takes over a withdrawn test claim on the same statute or executive order.

(3) A local agency or school district accepting payment for the statute or executive order, or portion thereof, that mandates a new
program or higher level of service pursuant to Section 6 of Article XIII B of the California Constitution shall not be required
to submit parameters and guidelines if it is the successful test claimant pursuant to Section 17557.

Credits
(Added by Stats.2007, c. 329 (A.B.1222), § 11.)

West's Ann. Cal. Gov. Code § 17573, CA GOVT § 17573
Current with all laws through Ch. 997 of 2022 Reg.Sess.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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DECLARATION OF SERVICE BY EMAIL

I, the undersigned, declare as follows:

| am a resident of the County of Sacramento and | am over the age of 18 years, and not
a party to the within action. My place of employment is 980 Ninth Street, Suite 300,
Sacramento, California 95814.

On June 21, 2023, | served the:

¢ Notice of Complete Test Claim, Schedule for Comments, and Notice of
Tentative Hearing Date issued June 21, 2023

e Test Claim filed by the County of Los Angeles on December 16, 2022

Criminal Procedure: Resentencing, 22-TC-03

Statutes 2021, Chapter 719, Section 3.1 (AB 1540); Penal Code Sections
1170.03, 1170.1 (recodified as Penal Code Section 1172.1 by Statutes 2022,
Chapter 58, Section 9 (AB 200), effective June 30, 2022), and 5076.1, effective
January 1, 2022

County of Los Angeles, Claimant

by making it available on the Commission’s website and providing notice of how to
locate it to the email addresses provided on the attached mailing list.

| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on
June 21, 2023 at Sacramento, California.

Cl M
Jill L. Magee -
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814
(916) 323-3562
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6/9/23, 2:44 PM Mailing List

COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 6/9/23
Claim Number: 22-TC-03
Matter: Criminal Procedure: Resentencing

Claimant: County of Los Angeles

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:

Each commission mailing list is continuously updated as requests are received to include or remove any
party or person on the mailing list. A current mailing list is provided with commission correspondence, and
a copy of the current mailing list is available upon request at any time. Except as provided otherwise by
commission rule, when a party or interested party files any written material with the commission
concerning a claim, it shall simultaneously serve a copy of the written material on the parties and interested
parties to the claim identified on the mailing list provided by the commission. (Cal. Code Regs., tit. 2, §
1181.3.)

Adaoha Agu, County of San Diego Auditor & Controller Department

Projects, Revenue and Grants Accounting, 5530 Overland Avenue, Ste. 410 , MS:0-53, San Diego,
CA 92123

Phone: (858) 694-2129

Adaoha.Agu@sdcounty.ca.gov

Rachelle Anema, Division Chief, County of Los Angeles
Accounting Division, 500 W. Temple Street, Los Angeles, CA 90012
Phone: (213) 974-8321

RANEMA @auditor.lacounty.gov

Lili Apgar, Specialist, State Controller's Office

Local Reimbursements Section, 3301 C Street, Suite 740, Sacramento, CA 95816
Phone: (916) 324-0254

lapgar@sco.ca.gov

Socorro Aquino, State Controller's Office

Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-7522

SAquino@sco.ca.gov

Aaron Avery, Legislative Representative, California Special Districts Association
1112 I Street Bridge, Suite 200, Sacramento, CA 95814

Phone: (916) 442-7887

Aarona@csda.net

Guy Burdick, Consultant, MGT Consulting

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 833-7775

gburdick@mgtconsulting.com

https://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php

254 1/6



6/9/23, 2:44 PM

Mailing List

Allan Burdick,

7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916) 203-3608

allanburdick@gmail.com

Evelyn Calderon-Yee, Burcau Chief, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,
Sacramento, CA 95816

Phone: (916) 324-5919

ECalderonYee@sco.ca.gov

Michael Cantrall, California Public Defenders Association
10324 Placer Lane, Sacramento, CA 95827

Phone: (916) 362-1686

webmaster@cpda.org

Peter Chang, California Department of Justice

1300 I Street, Suite 125, P.O. Box 944255, Sacramento, CA 94244-2550
Phone: (916) 324-8835

peter.chang@doj.ca.gov

Annette Chinn, Cost Recovery Systems, Inc.

705-2 East Bidwell Street, #294, Folsom, CA 95630
Phone: (916) 939-7901

achinncrs@aol.com

Carolyn Chu, Senior Fiscal and Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8326

Carolyn.Chu@lao.ca.gov

Kris Cook, Assistant Program Budget Manager, Department of Finance
915 L Street, 10th Floor, Sacramento, CA 95814

Phone: (916) 445-3274

Kris.Cook@dof.ca.gov

Brian Cote, Senior Government Finance & Administration Analyst, California State Association of
Counties (CSAC)

1100 K Street, Suite 101, Sacramento, CA 95814

Phone: (916) 650-8184

bcote@counties.org

Thomas Deak, Senior Deputy, County of San Diego

Office of County Counsel, 1600 Pacific Highway, Room 355, San Diego, CA 92101
Phone: (619) 531-4810

Thomas.Deak@sdcounty.ca.gov

Kalyn Dean, Senior Legislative Analyst, California State Association of Counties (CSAC)
Government Finance and Administration, 1100 K Street, Suite 101, Sacramento, CA 95814
Phone: (916) 327-7500

kdean@counties.org

Ted Doan, Budget Analyst, Department of Finance

Local Government Unit, 915 L Street, Sacramento, CA 95814
Phone: (916) 445-3274

Ted.Doan@dof.ca.gov
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Donna Ferebee, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-8918
donna.ferebee@dof.ca.gov

Tim Flanagan, Office Coordinator, Solano County

Register of Voters, 678 Texas Street, Suite 2600, Fairfield, CA 94533
Phone: (707) 784-3359

Elections@solanocounty.com

Heather Halsey, Executive Director, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

heather.halsey@csm.ca.gov

Chris Hill, Principal Program Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814

Phone: (916) 445-3274

Chris.Hill@dof.ca.gov

Tiffany Hoang, Associate Accounting Analyst, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,
Sacramento, CA 95816

Phone: (916) 323-1127

THoang@sco.ca.gov

Jason Jennings, Director, Maximus Consulting

Financial Services, 808 Moorefield Park Drive, Suite 205, Richmond, VA 23236
Phone: (804) 323-3535

SB90@maximus.com

Angelo Joseph, Supervisor, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,
Sacramento, CA 95816

Phone: (916) 323-0706

AlJoseph@sco.ca.gov

Anita Kerezsi, AK & Company

2425 Golden Hill Road, Suite 106, Paso Robles, CA 93446
Phone: (805) 239-7994

akcompanysb90@gmail.com

Lisa Kurokawa, Bureau Chief for Audits, State Controller's Office
Compliance Audits Bureau, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 327-3138

lkurokawa@sco.ca.gov

Kim-Anh Le, Deputy Controller, County of San Mateo
555 County Center, 4th Floor, Redwood City, CA 94063
Phone: (650) 599-1104

kle@smcgov.org

Fernando Lemus, Principal Accountant - Auditor, County of Los Angeles

Claimant Representative

Auditor-Controller's Office, 500 West Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-0324

flemus@auditor.lacounty.gov

https://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php 256
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Erika Li, Chief Deputy Director, Department of Finance
915 L Street, 10th Floor, Sacramento, CA 95814

Phone: (916) 445-3274

erika.li@dof.ca.gov

Diego Lopez, Consultant, Senate Budget and Fiscal Review Committee
1020 N Street, Room 502, Sacramento, CA 95814

Phone: (916) 651-4103

Diego.Lopez@sen.ca.gov

Everett Luc, Accounting Administrator I, Specialist, State Controller's Office
3301 C Street, Suite 740, Sacramento, CA 95816

Phone: (916) 323-0766

ELuc@sco.ca.gov

Jill Magee, Program Analyst, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

Jill. Magee@csm.ca.gov

Darryl Mar, Manager, State Controller's Office
3301 C Street, Suite 740, Sacramento, CA 95816
Phone: (916) 323-0706

DMar@sco.ca.gov

Graciela Martinez, President, California Public Defenders Association
10324 Placer Lane, Sacramento, CA 95827

Phone: (916) 362-1686

gmartinez@pubdef.lacounty.gov

Michelle Mendoza, MAXIMUS

17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
Phone: (949) 440-0845
michellemendoza@maximus.com

Lourdes Morales, Senior Fiscal and Policy Analyst, Legislative Analyst's Office

925 L Street, Suite 1000, Sacramento, CA 95814
Phone: (916) 319-8320
Lourdes.Morales@LAO.CA.GOV

Marilyn Munoz, Senior Staff Counsel, Department of Finance
915 L Street, Sacramento, CA 95814

Phone: (916) 445-8918

Marilyn.Munoz@dof.ca.gov

Andy Nichols, Nichols Consulting

1857 44th Street, Sacramento, CA 95819
Phone: (916) 455-3939
andy@nichols-consulting.com

Patricia Pacot, Accountant Auditor I, County of Colusa

Office of Auditor-Controller, 546 Jay Street, Suite #202 , Colusa, CA 95932
Phone: (530) 458-0424

ppacot@countyofcolusa.org

Arthur Palkowitz, Law Offices of Arthur M. Palkowitz
12807 Calle de la Siena, San Diego, CA 92130

https://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php 257
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Phone: (858) 259-1055
law@artpalk.onmicrosoft.com

Kirsten Pangilinan, Specialist, State Controller's Office

Local Reimbursements Section, 3301 C Street, Suite 740, Sacramento, CA 95816
Phone: (916) 322-2446

KPangilinan@sco.ca.gov

Jai Prasad, County of San Bernardino

Office of Auditor-Controller, 222 West Hospitality Lane, 4th Floor, San Bernardino, CA 92415-0018
Phone: (909) 386-8854

jai.prasad@sbcountyatc.gov

Jonathan Quan, Associate Accountant, County of San Diego

Projects, Revenue, and Grants Accounting, 5530 Overland Ave, Suite 410, San Diego, CA 92123
Phone: 6198768518

Jonathan.Quan@sdcounty.ca.gov

Roberta Raper, Director of Finance, City of West Sacramento
1110 West Capitol Ave, West Sacramento, CA 95691

Phone: (916) 617-4509

robertar@cityofwestsacramento.org

Cindy Sconce, Director, MGT

Performance Solutions Group, 3600 American River Drive, Suite 150, Sacramento, CA 95864
Phone: (916) 276-8807

csconce@mgtconsulting.com

Camille Shelton, Chief Legal Counsel, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

camille.shelton@csm.ca.gov

Carla Shelton, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 323-3562
carla.shelton@csm.ca.gov

Natalie Sidarous, Chief, State Controller's Office

Local Government Programs and Services Division, 3301 C Street, Suite 740, Sacramento, CA
95816

Phone: 916-445-8717

NSidarous@sco.ca.gov

Kim Stone, Legislation, California District Attorneys Association
2495 Natomas Park Drive, Suite 575, Sacramento, CA 95833
Phone: (916) 443-2017

kim@stoneadvocacy.com

Jolene Tollenaar, MGT Consulting Group

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 243-8913

jolenetollenaar@gmail.com

Evelyn Tseng, City of Newport Beach

100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3127
etseng@newportbeachca.gov
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Brian Uhler, Principal Fiscal & Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8328

Brian.Uhler@LAO.CA.GOV

Oscar Valdez, Interim Auditor-Controller, County of Los Angeles

Claimant Contact

Auditor-Controller's Office, 500 West Temple Street, Room 525, Los Angeles, CA 90012
Phone: (213) 974-0729

ovaldez@auditor.lacounty.gov

Antonio Velasco, Revenue Auditor, City of Newport Beach
100 Civic Center Drive, Newport Beach, CA 92660

Phone: (949) 644-3143

avelasco@newportbeachca.gov

Ada Waelder, Legislative Analyst, Government Finance and Administration, California State
Association of Counties (CSAC)

1100 K Street, Suite 101, Sacramento, CA 95814

Phone: (916) 327-7500

awaelder@counties.org

Renee Wellhouse, David Wellhouse & Associates, Inc.
3609 Bradshaw Road, H-382, Sacramento, CA 95927
Phone: (916) 797-4883

dwa-rence(@surewest.net

Colleen Winchester, Senior Deputy City Attorney, City of San Jose
200 East Santa Clara Street, 16th Floor, San Jose, CA 95113

Phone: (408) 535-1987

Colleen.Winchester@sanjoseca.gov

Jacqueline Wong-Hernandez, Deputy Executive Director for Legislative Affairs, California State
Association of Counties (CSAC)

1100 K Street, Sacramento, CA 95814

Phone: (916) 650-8104

jwong-hernandez@counties.org

Elisa Wynne, Staff Director, Senate Budget & Fiscal Review Committee
California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 651-4103

elisa.wynne@sen.ca.gov

Helmholst Zinser-Watkins, Associate Governmental Program Analyst, State Controller's Office
Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 700,
Sacramento, CA 95816

Phone: (916) 324-7876

HZinser-watkins@sco.ca.gov
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State Mandates
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July 18, 2023

Heather Halsey

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Finance Comment: Test Claim 22-TC-03, Criminal Procedure: Resentencing

Dear Director Halsey:

The Department of Finance (Finance) has completed its review of test claim 22-TC-03
submitted to the Commission on State Mandates (Commission) by the County of Los
Angeles (Claimant), in which the Claimant alleges it incurred reimbursable, state-
mandated costs associated with Chapter 719, Statutes of 2021 (Assembly Bill 1540). For
the reasons detailed below, Finance asserts the Claimant is seeking state
reimbursement for costs that are not state-reimbursable.

Prior to enactment of AB 1540, statute as added by AB 1812 (Chapter 36, Statutes of
2018) authorized a process for the resentencing of inmates sentenced to state prison, or
sentenced to county jail for certain felonies. AB 1812 allowed the judge who issued the
original sentence to recall the sentence and resentence the inmate within 120 days, to
a term not longer than the original term. AB 1812 also allowed judges to resentence
inmates to shorter terms upon the recommendation of the secretary of the Board of
Parole Hearings (Board) or of the county correctional administrator (CCA), as
appropriate.

AB 1812 did not require hearings for resentencing recommendations, and it did not
require that inmates be provided legal counsel during the resentencing process.

AB 1540 amended the resentencing process established by AB 1812 in several ways. The
amendments that are relevant to this test claim are as follows:

e AB 1540 allows resentencing recommendations to also be issued by the
Secretary of the Department of Corrections and Rehabilitation (CDCR), the
district attorney that prosecuted the case, or the state Attorney General (AG) if
the Department of Justice prosecuted the case.

e For aresentencing recommendation made by the Board, the CCA, the CDCR,
the district attorney, or the AG, AB 1540 requires the court to provide notice to
the inmate, to set a status conference on the recommendation within 30 days of
receipt, and to then hold a hearing on the resentencing recommendation.



e For aresentencing recommendation made by the judge that issued the original
sentence, AB 1540 states that hearings shall be held, but that the hearings for an
approved resentencing can be waived upon stipulation of all parties.

e AB 1540 requires that the inmate be provided legal counsel during the
resentencing hearings.

The Claimant states the Los Angeles County District Attorney’s Office (DA) incurred
$343,694 in costs in 2021-22 related to AB 1540. The Claimant further estimates the DA
will incur costs of $576,985 in 2022-23. The test claim states that none of these costs are
related to DA-recommended resentencings.

The Claimant states the Los Angeles County Public Defender’s Office (PD) incurred
$101,166 in costs in 2021-22 related to AB 1540. The Claimant further estimates the PD will
incur costs of $584,000 in 2022-23, of which $475,000 is for DA-recommended
resentencings and $109,000 is for CDCR-recommended resentencings.

Finance asserts that costs incurred by the Claimant do not qualify for state
reimbursement because AB 1540 falls within the exception providing that statutes that
change the penalty for a crime or infraction do not give rise to state reimbursable
mandates.

Finance also asserts that any costs incurred by the DA in relation to DA-recommended
resentencing requests are not state-reimbursable, because they are incurred at the
discretion of the Claimant, and we acknowledge the Claimant states it is not seeking
reimbursement for these costs in the test claim.

Finance further asserts that any costs incurred by the PD in relatfion to DA-
recommended resentencings are not state-reimbursable. These costs are being
incurred by one part of County government because of the discretionary actions of
another part of County government. Consequently, these costs are not state-
mandated and do not qualify for state reimbursement.

If you have any questions regarding this letter, please contact Chris Hill, Principal
Program Budget Analyst at (916) 445-3274.
Sincerely,

Teresa Colvert

TERESA CALVERT
Program Budget Manager



Recipient's Email Address

Heather.Halsey@csm.ca.gov
Jil.Magee@csm.ca.gov




DECLARATION OF SERVICE BY EMAIL

I, the undersigned, declare as follows:

| am a resident of the County of Sacramento and | am over the age of 18 years, and not
a party to the within action. My place of employment is 980 Ninth Street, Suite 300,
Sacramento, California 95814.

On July 20, 2023, | served the:
e Finance’s Comments on the Test Claim filed on July 18, 2023

Criminal Procedure: Resentencing, 22-TC-03

Statutes 2021, Chapter 719, Section 3.1 (AB 1540); Penal Code Sections
1170.03, 1170.1 (recodified as Penal Code Section 1172.1 by Statutes 2022,
Chapter 58, Section 9 (AB 200), effective June 30, 2022), and 5076.1, effective
January 1, 2022

County of Los Angeles, Claimant

by making it available on the Commission’s website and providing notice of how to
locate it to the email addresses provided on the attached mailing list.

| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on
July 20, 2023 at Sacramento, California.

Daved C)Zd,o%j
David Chavez ¢/
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814
(916) 323-3562




7/20/23, 9:37 AM Mailing List

COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 6/21/23
Claim Number: 22-TC-03
Matter: Criminal Procedure: Resentencing

Claimant: County of Los Angeles

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:

Each commission mailing list is continuously updated as requests are received to include or remove any
party or person on the mailing list. A current mailing list is provided with commission correspondence, and
a copy of the current mailing list is available upon request at any time. Except as provided otherwise by
commission rule, when a party or interested party files any written material with the commission
concerning a claim, it shall simultaneously serve a copy of the written material on the parties and interested
parties to the claim identified on the mailing list provided by the commission. (Cal. Code Regs., tit. 2, §
1181.3.)

Adaoha Agu, County of San Diego Auditor & Controller Department

Projects, Revenue and Grants Accounting, 5530 Overland Avenue, Ste. 410 , MS:0-53, San Diego,
CA 92123

Phone: (858) 694-2129

Adaoha.Agu@sdcounty.ca.gov

Rachelle Anema, Division Chief, County of Los Angeles
Accounting Division, 500 W. Temple Street, Los Angeles, CA 90012
Phone: (213) 974-8321

RANEMA @auditor.lacounty.gov

Lili Apgar, Specialist, State Controller's Office

Local Reimbursements Section, 3301 C Street, Suite 740, Sacramento, CA 95816
Phone: (916) 324-0254

lapgar@sco.ca.gov

Socorro Aquino, State Controller's Office

Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-7522

SAquino@sco.ca.gov

Aaron Avery, Legislative Representative, California Special Districts Association
1112 I Street Bridge, Suite 200, Sacramento, CA 95814

Phone: (916) 442-7887

Aarona@csda.net

Guy Burdick, Consultant, MGT Consulting

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 833-7775

gburdick@mgtconsulting.com
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Allan Burdick,

7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916) 203-3608

allanburdick@gmail.com

Rica Mae Cabigas, Chief Accountant, Auditor-Controller

Accounting Division, 500 West Temple Street, Los Angeles, CA 90012
Phone: (213) 974-8309

rcabigas@auditor.lacounty.gov

Evelyn Calderon-Yee, Burcau Chief, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,
Sacramento, CA 95816

Phone: (916) 324-5919

ECalderonYee@sco.ca.gov

Michael Cantrall, California Public Defenders Association
10324 Placer Lane, Sacramento, CA 95827

Phone: (916) 362-1686

webmaster@cpda.org

Peter Chang, California Department of Justice

1300 I Street, Suite 125, P.O. Box 944255, Sacramento, CA 94244-2550
Phone: (916) 324-8835

peter.chang@doj.ca.gov

Annette Chinn, Cost Recovery Systems, Inc.

705-2 East Bidwell Street, #294, Folsom, CA 95630
Phone: (916) 939-7901

achinncrs@aol.com

Carolyn Chu, Senior Fiscal and Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8326

Carolyn.Chu@lao.ca.gov

Kris Cook, Assistant Program Budget Manager, Department of Finance
915 L Street, 10th Floor, Sacramento, CA 95814

Phone: (916) 445-3274

Kris.Cook@dof.ca.gov

Brian Cote, Senior Government Finance & Administration Analyst, California State Association of
Counties (CSAC)

1100 K Street, Suite 101, Sacramento, CA 95814

Phone: (916) 650-8184

bcote@counties.org

Thomas Deak, Senior Deputy, County of San Diego

Office of County Counsel, 1600 Pacific Highway, Room 355, San Diego, CA 92101
Phone: (619) 531-4810

Thomas.Deak@sdcounty.ca.gov

Kalyn Dean, Senior Legislative Analyst, California State Association of Counties (CSAC)
Government Finance and Administration, 1100 K Street, Suite 101, Sacramento, CA 95814
Phone: (916) 327-7500

kdean@counties.org
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Ted Doan, Budget Analyst, Department of Finance

Local Government Unit, 915 L Street, Sacramento, CA 95814
Phone: (916) 445-3274

Ted.Doan@dof.ca.gov

Donna Ferebee, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-8918
donna.ferebee@dof.ca.gov

Tim Flanagan, Office Coordinator, Solano County

Register of Voters, 678 Texas Street, Suite 2600, Fairfield, CA 94533
Phone: (707) 784-3359

Elections@solanocounty.com

Heather Halsey, Executive Director, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

heather.halsey@csm.ca.gov

Chris Hill, Principal Program Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814

Phone: (916) 445-3274

Chris.Hill@dof.ca.gov

Tiffany Hoang, Associate Accounting Analyst, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,
Sacramento, CA 95816

Phone: (916) 323-1127

THoang@sco.ca.gov

Jason Jennings, Director, Maximus Consulting

Financial Services, 808 Moorefield Park Drive, Suite 205, Richmond, VA 23236
Phone: (804) 323-3535

SB90@maximus.com

Angelo Joseph, Supervisor, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,
Sacramento, CA 95816

Phone: (916) 323-0706

Aloseph@sco.ca.gov

Anita Kerezsi, AK & Company

2425 Golden Hill Road, Suite 106, Paso Robles, CA 93446
Phone: (805) 239-7994

akcompanysb90@gmail.com

Lisa Kurokawa, Bureau Chief for Audits, State Controller's Office
Compliance Audits Bureau, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 327-3138

lkurokawa@sco.ca.gov

Kim-Anh Le, Deputy Controller, County of San Mateo
555 County Center, 4th Floor, Redwood City, CA 94063
Phone: (650) 599-1104

kle@smcgov.org
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Fernando Lemus, Principal Accountant - Auditor, County of Los Angeles

Claimant Representative

Auditor-Controller's Office, 500 West Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-0324

flemus@auditor.lacounty.gov

Erika Li, Chief Deputy Director, Department of Finance
915 L Street, 10th Floor, Sacramento, CA 95814

Phone: (916) 445-3274

erika.li@dof.ca.gov

Diego Lopez, Consultant, Senate Budget and Fiscal Review Committee
1020 N Street, Room 502, Sacramento, CA 95814

Phone: (916) 651-4103

Diego.Lopez@sen.ca.gov

Everett Luc, Accounting Administrator I, Specialist, State Controller's Office
3301 C Street, Suite 740, Sacramento, CA 95816

Phone: (916) 323-0766

ELuc@sco.ca.gov

Jill Magee, Program Analyst, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

Jill.Magee@csm.ca.gov

Darryl Mar, Manager, State Controller's Office
3301 C Street, Suite 740, Sacramento, CA 95816
Phone: (916) 323-0706

DMar@sco.ca.gov

Graciela Martinez, President, California Public Defenders Association
10324 Placer Lane, Sacramento, CA 95827

Phone: (916) 362-1686

gmartinez@pubdef.lacounty.gov

Michelle Mendoza, MAXIMUS

17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
Phone: (949) 440-0845
michellemendoza@maximus.com

Lourdes Morales, Senior Fiscal and Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8320

Lourdes.Morales@LAO.CA.GOV

Marilyn Munoz, Senior Staff Counsel, Department of Finance
915 L Street, Sacramento, CA 95814

Phone: (916) 445-8918

Marilyn.Munoz@dof.ca.gov

Andy Nichols, Nichols Consulting

1857 44th Street, Sacramento, CA 95819
Phone: (916) 455-3939
andy@nichols-consulting.com

Patricia Pacot, Accountant Auditor I, County of Colusa
Office of Auditor-Controller, 546 Jay Street, Suite #202 , Colusa, CA 95932

https://csm.ca.gov/csmint/cats/print_mailing_list_from_index.php 8 4/6
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Phone: (530) 458-0424
ppacot@countyofcolusa.org

Arthur Palkowitz, Law Offices of Arthur M. Palkowitz
12807 Calle de la Siena, San Diego, CA 92130

Phone: (858) 259-1055

law@artpalk.onmicrosoft.com

Kirsten Pangilinan, Specialist, State Controller's Office

Local Reimbursements Section, 3301 C Street, Suite 740, Sacramento, CA 95816
Phone: (916) 322-2446

KPangilinan@sco.ca.gov

Jai Prasad, County of San Bernardino

Office of Auditor-Controller, 222 West Hospitality Lane, 4th Floor, San Bernardino, CA 92415-0018
Phone: (909) 386-8854

jai.prasad@sbcountyatc.gov

Jonathan Quan, Associate Accountant, County of San Diego

Projects, Revenue, and Grants Accounting, 5530 Overland Ave, Suite 410, San Diego, CA 92123
Phone: 6198768518

Jonathan.Quan@sdcounty.ca.gov

Roberta Raper, Director of Finance, City of West Sacramento
1110 West Capitol Ave, West Sacramento, CA 95691

Phone: (916) 617-4509

robertar@cityofwestsacramento.org

Cindy Sconce, Director, MGT

Performance Solutions Group, 3600 American River Drive, Suite 150, Sacramento, CA 95864
Phone: (916) 276-8807

csconce@mgtconsulting.com

Camille Shelton, Chief Legal Counsel, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

camille.shelton@csm.ca.gov

Carla Shelton, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 323-3562
carla.shelton@csm.ca.gov

Natalie Sidarous, Chief, State Controller's Office

Local Government Programs and Services Division, 3301 C Street, Suite 740, Sacramento, CA
95816

Phone: 916-445-8717

NSidarous@sco.ca.gov

Kim Stone, Legislation, California District Attorneys Association
2495 Natomas Park Drive, Suite 575, Sacramento, CA 95833
Phone: (916) 443-2017

kim@stoneadvocacy.com

Jolene Tollenaar, MGT Consulting Group

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 243-8913

jolenetollenaar@gmail.com
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Evelyn Tseng, City of Newport Beach

100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3127
etseng@newportbeachca.gov

Brian Uhler, Principal Fiscal & Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8328

Brian.Uhler@LAO.CA.GOV

Oscar Valdez, Interim Auditor-Controller, County of Los Angeles

Claimant Contact

Auditor-Controller's Office, 500 West Temple Street, Room 525, Los Angeles, CA 90012
Phone: (213) 974-0729

ovaldez@auditor.lacounty.gov

Antonio Velasco, Revenue Auditor, City of Newport Beach
100 Civic Center Drive, Newport Beach, CA 92660

Phone: (949) 644-3143

avelasco@newportbeachca.gov

Ada Waelder, Legislative Analyst, Government Finance and Administration, California State
Association of Counties (CSAC)

1100 K Street, Suite 101, Sacramento, CA 95814

Phone: (916) 327-7500

awaelder@counties.org

Renee Wellhouse, David Wellhouse & Associates, Inc.
3609 Bradshaw Road, H-382, Sacramento, CA 95927
Phone: (916) 797-4883

dwa-rence(@surewest.net

Colleen Winchester, Senior Deputy City Attorney, City of San Jose
200 East Santa Clara Street, 16th Floor, San Jose, CA 95113

Phone: (408) 535-1987

Colleen.Winchester@sanjoseca.gov

Jacqueline Wong-Hernandez, Deputy Executive Director for Legislative Affairs, California State
Association of Counties (CSAC)

1100 K Street, Sacramento, CA 95814

Phone: (916) 650-8104

jwong-hernandez@counties.org

Elisa Wynne, Staff Director, Senate Budget & Fiscal Review Committee
California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 651-4103

elisa.wynne@sen.ca.gov

Helmholst Zinser-Watkins, Associate Governmental Program Analyst, State Controller's Office
Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 700,
Sacramento, CA 95816

Phone: (916) 324-7876

HZinser-watkins@sco.ca.gov
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STATE of CALIFORNIA

COMMISSION ON STATE

MANDATES
November 29, 2023 Exhibit C
Mr. Chris Hill Mr. Fernando Lemus
Department of Finance County of Los Angeles
915 L Street, 8th Floor Auditor-Controller’s Office
Sacramento, CA 95814 500 West Temple Street, Room 603

Los Angeles, CA 90012
And Parties, Interested Parties, and Interested Persons (See Mailing List)

Re: Draft Proposed Decision, Schedule for Comments, and Notice of Hearing
Criminal Procedure: Resentencing, 22-TC-03
Penal Code Section 1170.03 As Added by Statutes 2021, Chapter 719,
Section 3.1 (AB 1540)’
County of Los Angeles, Claimant

Dear Mr. Hill and Mr. Lemus:

The Draft Proposed Decision for the above-captioned matter is enclosed for your review
and comment.

Written Comments

Written comments may be filed on the Draft Proposed Decision no later than 5:00 pm
on December 20, 2023. Please note that all representations of fact submitted to the
Commission must be signed under penalty of perjury by persons who are authorized
and competent to do so and must be based upon the declarant’s personal knowledge,
information, or belief. (Cal. Code Regs., tit. 2, § 1187.5.) Hearsay evidence may be
used for the purpose of supplementing or explaining other evidence but shall not be
sufficient in itself to support a finding unless it would be admissible over an objection in
civil actions. (Cal. Code Regs., tit. 2, § 1187.5.) The Commission’s ultimate findings of
fact must be supported by substantial evidence in the record.?

You are advised that comments filed with the Commission are required to be
electronically filed (e-filed) in an unlocked legible and searchable PDF file, using the
Commission’s Dropbox. (Cal. Code Regs., tit. 2, § 1181.3(c)(1).) Referto
https://www.csm.ca.gov/dropbox.shtml on the Commission’s website for electronic filing
instructions. If e-filing would cause the filer undue hardship or significant prejudice,
filing may occur by first class mail, overnight delivery or personal service only upon

! Statutes 2022, chapter 58 (AB 200) renumbered Penal Code section 1170.03 to Penal
Code section 1172.1, with no changes to the statute’s contents, effective June 30, 2022.
In addition, Statutes 2023, chapter 131 (AB 1754) amended section 1172.1 to remove a
comma.

2 Government Code section 17559(b), which provides that a claimant or the state may
commence a proceeding in accordance with the provisions of section 1094.5 of the
Code of Civil Procedure to set aside a decision of the Commission on the ground that
the Commission’s decision is not supported by substantial evidence in the record.

J\MANDATES\2022\TC\22-TC-03 Criminal Procedure
Resentencing\Correspondence\draftPDtrans.docx

Commission on State Mandates
980 9th Street, Suite 300 Sacramento, CA 95814 | www.csm.ca.gov | tel (916) 323-3562 | email: csminfo@csm.ca.gov



Mr. Hill and Mr. Lemus
November 29, 2023
Page 2

approval of a written request to the executive director. (Cal. Code Regs., tit. 2, §
1181.3(c)(2).)

If you would like to request an extension of time to file comments, please refer to
section 1187.9(a) of the Commission’s regulations.

Hearing

This matter is set for hearing on Friday, January 26, 2024 at 10:00 a.m. The Proposed
Decision will be issued on or about January 12, 2024.

Please notify Commission staff not later than the Wednesday prior to the hearing that
you or a witness you are bringing plan to testify and please specify the names of the
people who will be speaking for inclusion on the witness list and so that detailed
instructions regarding how to participate can be provided to them. When calling or
emailing, please identify the item you want to testify on and the entity you represent.
The Commission Chairperson reserves the right to impose time limits on presentations
as may be necessary to complete the agenda.

If you would like to request postponement of the hearing, please refer to section
1187.9(b) of the Commission’s regulations.

Sincerely, M

Heather Halsey
Executive Director




Hearing Date: January 26, 2024
J\MANDATES\2022\TC\22-TC-03 Criminal Procedure Resentencing\TC\Draft PD.docx

ITEM
TEST CLAIM

DRAFT PROPOSED DECISION
Penal Code Section 1170.03

As Added by Statutes 2021, Chapter 719,
Section 3.1 (AB 1540)"

Criminal Procedure: Resentencing
22-TC-03

County of Los Angeles, Claimant

EXECUTIVE SUMMARY
Overview

The test claim statute, Statutes 2021, chapter 719, added Penal Code section 1170.03.
Penal Code Section 1170.03 establishes a hearing procedure for the recall of an
original sentence imposed following the conviction of a crime and the resentencing of a
defendant upon receipt of a resentencing recommendation from the CDCR Secretary,
the Board of Parole Hearings, a county correctional administrator, a district attorney, or
the Attorney General. If the court grants the resentencing, the original sentence and
commitment previously ordered is recalled and the defendant is resentenced “in the
same manner as if they had not previously been sentenced,” provided the new
sentence, if any, is no greater than the initial sentence.?

Staff finds that the test claim statute does not impose costs mandated by the state
because the statute changes the penalty for a crime within the meaning of Government
Code section 17556(g). Staff recommends that the Commission deny this Test Claim.

! Statutes 2022, chapter 58 (AB 200) renumbered Penal Code section 1170.03 to Penal
Code section 1172.1, with no changes to the statute’s contents, effective June 30, 2022.
In addition, Statutes 2023, chapter 131 (AB 1754), chapter 446 (AB 600), and chapter
795 (AB 88) made additional substantive changes to section 1172.1, effective

January 1, 2024, that will not be discussed here.

2 Penal Code section 1170.03(a)(1).

Criminal Procedure: Resentencing, 22-TC-03
Draft Proposed Decision



Procedural History

The claimant filed the Test Claim on December 16, 2022.3 The Department of Finance
(Finance) filed comments on the Test Claim on July 18, 2023.4 The claimant did not file
rebuttal comments. Commission staff issued the Draft Proposed Decision on
November 29, 2023.°

Commission Responsibilities

Under article Xlll B, section 6 of the California Constitution, local agencies and school
districts are entitled to reimbursement for the costs of state-mandated new programs or
higher levels of service. In order for local government to be eligible for reimbursement,
one or more similarly situated local agencies or school districts must file a test claim
with the Commission. “Test claim” means the first claim filed with the Commission
alleging that a particular statue or executive order imposes costs mandated by the state.
Test claims function similarly to class actions and all members of the class have the
opportunity to participate in the test claim process and all are bound by the final
decision of the Commission for purposes of that test claim.

The Commission is the quasi-judicial body vested with exclusive authority to adjudicate
disputes over the existence of state-mandated programs within the meaning of article
XIII B, section 6 of the California Constitution and not apply it as an “equitable remedy
to cure the perceived unfairness resulting from political decisions on funding priorities.”®

Claims

The following chart provides a brief summary of the claims and issues raised and staff’s
recommendation.

lIssue IDescription Staff Recommendation
Was the Test Claim timely |Government Code section |Timely filed - The test claim
filed? 17551 provides that local statute became effective on

government test claims shallleffective January 1, 2022,
be filed “not later than 12 and the Test Claim was filed
months following the lon December 16, 2022,
effective date of a statute or Jwithin 12 months following
executive order or within 12 Jthe effective date of the test
months of incurring claim statute.®

increased costs as a result

3 Exhibit A, Test Claim, filed December 16, 2022.
4 Exhibit B, Finance’s Comments on the Test Claim, filed July 18, 2023.
5 Exhibit C, Draft Proposed Decision, issued November 29, 2023.

6 County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th 1264,
1281, citing City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817.

8 Exhibit A, Test Claim, filed December 16, 2022.
2

Criminal Procedure: Resentencing, 22-TC-03
Draft Proposed Decision



lIssue IDescription

Staff Recommendation

of a statute or executive
order, whichever is later.””

Does the test claim statute [The test claim statute
impose a reimbursable establishes a hearing
state-mandated program procedure for the recall of
within the meaning of article Jan original sentence

X1l B, section 6 and imposed following the
|Government Code section |conviction of a crime and the
175147 resentencing of a defendant
upon receipt of a
resentencing
recommendation from the
CDCR Secretary, the Board
of Parole Hearings, a county
correctional administrator, a
district attorney, or the
Attorney General. Upon
receipt of a resentencing
recommendation, the court
is required to provide notice
to the defendant, set a date
for a status conference
within 30 days of receiving
the recommendation, and
appoint counsel for the
defendant.® The court may
not deny a resentencing
recommendation or reject a
stipulation by the parties to
recall and resentence a
defendant “without a hearing
where the parties have an
opportunity to address the
basis for the intended denial
or rejection.”’® The test
claim statute provides a

Deny - There are no costs
mandated by the state
pursuant to Government
Code section 17556(g). As
a direct result of the test
|claim statute, all defendants
who receive a resentencing
[recommendation will be
appointed counsel and have
an opportunity at a hearing
to present arguments in
favor of the court recalling
the original sentence and
|resentencing the defendant
to a new sentence that
accounts for time already
served and any changes in
|law that reduce the original
sentence. By guaranteeing
all defendants who receive a
recommendation for
resentencing a court hearing
and the chance to have their
|original sentence recalled
and a new, reduced
sentence imposed, the test
claim statute changes the
penalties for the crimes
committed by these
defendants.™

" Government Code section 17551(c
Regulations, title 2, section 1183.1(c

9 Penal Code section 1170.03(b)(1).
10 Penal Code section 1170.03(a)(8).

4 County of San Diego v. Commission on State Mandates
641.

) (Stats. 2007, ch. 329); California Code of
).

(2023) 91 Cal.App.5th 625,

Criminal Procedure: Resentencing, 22-TC-03

Draft Proposed Decision



lIssue IDescription Staff Recommendation

presumption in favor of
recalling and resentencing
the defendant upon receipt
|of the recommendation,
which may only be
lovercome if the court finds
the defendant is an
lunreasonable risk of danger
to public safety. If the
court grants the
resentencing, the original
sentence and commitment
previously ordered is
recalled and the defendant
is resentenced “in the same
manner as if they had not
previously been sentenced,
and provided the new
sentence, if any, is no
greater than the initial
sentence.’? The statute
outlines the information and
evidence reviewed by the
courts, and requires the
court to account for time
already served when
resentencing the
defendant.3

Staff Analysis
A. The Test Claim Was Timely Filed.

Government Code section 17551 provides that local government test claims shall be
filed “not later than 12 months following the effective date of a statute or executive order
or within 12 months of incurring increased costs as a result of a statute or executive
order, whichever is later.”1®

1 Penal Code section 1170.03(b)(2).
12 Penal Code section 1170.03(a)(1).
13 Penal Code section 1170.03(a)(2)-(5).

5 Government Code section 17551(c) (Stats. 2007, ch. 329); California Code of
Regulations, title 2, section 1183.1(c).

Criminal Procedure: Resentencing, 22-TC-03
Draft Proposed Decision



The test claim statute became effective on effective January 1, 2022, and the Test
Claim was filed on December 16, 2022, within 12 months following the effective date of
the test claim statute.'® Therefore, the Test Claim was timely filed.

B. The Test Claim Statute Does Not Impose a Reimbursable State-Mandated
Program Within the Meaning of Article Xlll B, Section 6 of the California
Constitution and Government Code Section 17514.

Penal Code section 1170.03 as added by the test claim statute, establishes a hearing
procedure for the recall of an original sentence imposed following the conviction of a
crime and the resentencing of a defendant upon receipt of a resentencing
recommendation from the CDCR Secretary, the Board of Parole Hearings, a county
correctional administrator, a district attorney, or the Attorney General. Upon receipt of a
resentencing recommendation, the court is required to provide notice to the defendant,
set a date for a status conference within 30 days of receiving the recommendation, and
appoint counsel for the defendant.!” The court may not deny a resentencing
recommendation or reject a stipulation by the parties to recall and resentence a
defendant “without a hearing where the parties have an opportunity to address the basis
for the intended denial or rejection.”'® The test claim statute provides a presumption in
favor of recalling and resentencing the defendant upon receipt of the recommendation,
which may only be overcome if the court finds the defendant is an unreasonable risk of
danger to public safety.'® If the court grants the resentencing, the original sentence and
commitment previously ordered is recalled and the defendant is resentenced “in the
same manner as if they had not previously been sentenced,” and provided the new
sentence, if any, is no greater than the initial sentence.?® In recalling and resentencing
the defendant, the court is required to apply the sentencing rules of the Judicial Council
and apply any changes in law that reduce sentences or provide for judicial discretion to
eliminate disparity of sentences.?’ The court may also reduce a defendant’s term of
imprisonment by modifying the sentence, or vacating the conviction and impose
judgment on lesser included offenses with the concurrence of the parties.?? The court
may consider post-conviction factors that support a finding “that continued incarceration
is no longer in the interest of justice;” whether the defendant has experienced
psychological, physical, or childhood trauma; or “if the defendant was a youth ... at the

16 Exhibit A, Test Claim, filed December 16, 2022.
7 Penal Code section 1170.03(b)(1).
18 Penal Code section 1170.03(a)(8).
9 Penal Code section 1170.03(b)(2).
20 Penal Code section 1170.03(a)(1).
21 Penal Code section 1170.03(a)(2).
22 Penal Code section 1170.03(a)(3).

Criminal Procedure: Resentencing, 22-TC-03
Draft Proposed Decision



time of the commission of the crime.”?® In addition, if the defendant’s original sentence
is recalled and the defendant is resentenced, “[c]redit shall be given for time served.”?*

Under prior law, there were no procedural requirements for if and how a court would
respond to a resentencing recommendation, and many courts issued notices rejecting
the resentencing recommendation without a hearing or an opportunity for the defendant
to be heard.?®

The claimant contends that the test claim statute imposes new requirements on county
district attorneys and public defenders to participate in the hearing procedures
established by the state, and the Senate Appropriations Committee acknowledged that
the statute would create “unknown, potentially significant workload costs to counties,
specifically district attorneys and public defenders, to litigate resentencing requests.”?®

Staff finds that county district attorneys and public defenders are required to participate
in the hearings required by the test claim statute. However, the test claim statute
changes the penalty for a crime within the meaning of Government Code section
17556(g) and, therefore, does not impose any costs mandated by the state. As a direct
result of the test claim statute, all defendants who receive a resentencing
recommendation will be appointed counsel and have an opportunity at a hearing to
present arguments in favor of the court recalling the original sentence and resentencing
the defendant to a new sentence that accounts for time already served and any
changes in law that reduce the original sentence. In County of San Diego v.
Commission on State Mandates, which addressed the Commission’s decision in Youth
Offender Parole Hearings (YOPH), the court found that the test claim statute changed
the penalty for a crime pursuant to Government Code section 17556(g) “by changing
the manner in which the original sentences operate and guaranteeing youth offenders
the chance to obtain release on parole.”?” The same is true here. By guaranteeing all
defendants who receive a recommendation for resentencing a court hearing and the
chance to have their original sentence recalled and a new, reduced sentence imposed,
the test claim statute changes the penalties for the crimes committed by these
defendants.?®

Therefore, there are no costs mandated by the state.

23 Penal Code section 1170.03(a)(4).
24 Penal Code section 1170.03(a)(5).

25 Exhibit X (3), Committee on Revision of the Penal Code, Annual Report and
Recommendations (2020), page 66.

26 Exhibit X (2), Senate Committee on Appropriations, Analysis of AB 1540 as amended
July 12, 2021, page 1.

27 County of San Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625,
641.

28 County of San Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625,
641.

Criminal Procedure: Resentencing, 22-TC-03
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Conclusion

Based on the forgoing analysis, staff finds that the test claim statute does not impose a
reimbursable state-mandated program within the meaning of article Xlll B, section 6 of
the California Constitution and Government Code section 17514.

Staff Recommendation

Staff recommends that the Commission adopt the Proposed Decision to deny the Test
Claim and authorize staff to make any technical, non-substantive changes to the
Proposed Decision following the hearing.

Criminal Procedure: Resentencing, 22-TC-03
Draft Proposed Decision



BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA
IN RE TEST CLAIM Case No.: 22-TC-03
Penal Code Section 1170.03, as Added Criminal Procedure: Resentencing

by Statutes 2021, Chapter 719, DECISION PURSUANT TO

H 29
Section 3.1 (AB 1540) GOVERNMENT CODE SECTION 17500
Filed on December 16, 2022 ET SEQ.: CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7.

(Adopted January 26, 2024)

County of Los Angeles, Claimant

DECISION

The Commission on State Mandates (Commission) heard and decided this Test Claim
during a regularly scheduled hearing on January 26, 2024. [Witness list will be included
in the adopted Decision.]

The law applicable to the Commission’s determination of a reimbursable state-
mandated program is article XIII B, section 6 of the California Constitution, Government
Code sections 17500 et seq., and related case law.

The Commission [adopted/modified] the Proposed Decision to [approve/partially
approve/deny] the Test Claim by a vote of [vote will be included in the adopted
Decision], as follows:

Member Vote

[Lee Adams, County Supervisor

Jennifer Holman, Representative of the Director of the Office of Planning and
[Research

Gayle Miller, Representative of the Director of the Department of Finance,
Chairperson

IRenee Nash, School District Board Member

Sarah Olsen, Public Member

29 Statutes 2022, chapter 58 (AB 200) renumbered Penal Code section 1170.03 to
Penal Code section 1172.1, with no changes to the statute’s contents, effective

June 30, 2022. In addition, Statutes 2023, chapter 131 (AB 1754), chapter 446 (AB
600), and chapter 795 (AB 88) made additional substantive changes to section 1172.1,
effective January 1, 2024, that will not be discussed here.

8

Criminal Procedure: Resentencing, 22-TC-03
Draft Proposed Decision
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|Mem ber Vote

|Regina Evans, Representative of the State Controller, Vice Chairperson

Spencer Walker, Representative of the State Treasurer

Summary of the Findings

Penal Code section 1170.03, as added by the test claim statute Statutes 2021, chapter
719, establishes a hearing procedure for the recall of an original sentence imposed
following the conviction of a crime and the resentencing of a defendant upon receipt of a
resentencing recommendation from the CDCR Secretary, the Board of Parole Hearings,
a county correctional administrator, a district attorney, or the Attorney General. Upon
receipt of a resentencing recommendation, the court is required to provide notice to the
defendant, set a date for a status conference within 30 days of receiving the
recommendation, and appoint counsel for the defendant.3® The court may not deny a
resentencing recommendation or reject a stipulation by the parties to recall and
resentence a defendant “without a hearing where the parties have an opportunity to
address the basis for the intended denial or rejection.”! The test claim statute provides
a presumption in favor of recalling and resentencing the defendant upon receipt of the
recommendation, which may only be overcome if the court finds the defendant is an
unreasonable risk of danger to public safety.3? If the court grants the resentencing, the
original sentence and commitment previously ordered is recalled and the defendant is
resentenced “in the same manner as if they had not previously been sentenced,” and
provided the new sentence, if any, is no greater than the initial sentence.®® In recalling
and resentencing the defendant, the court is required to apply the sentencing rules of
the Judicial Council and apply any changes in law that reduce sentences or provide for
judicial discretion to eliminate disparity of sentences.3* The court may also reduce a
defendant’s term of imprisonment by modifying the sentence, or vacating the conviction
and impose judgment on lesser included offenses with the concurrence of the parties.3®
The court may consider post-conviction factors that support a finding “that continued
incarceration is no longer in the interest of justice;” whether the defendant has
experienced psychological, physical, or childhood trauma; or “if the defendant was a
youth ... at the time of the commission of the crime.”3¢ In addition, if the defendant’s

30 Penal Code section 1170.03(b)(1).
31 Penal Code section 1170.03(a)(8).
32 Penal Code section 1170.03(b)(2).
33 Penal Code section 1170.03(a)(1).
34 Penal Code section 1170.03(a)(2).
35 Penal Code section 1170.03(a)(3).
36 Penal Code section 1170.03(a)(4).

Criminal Procedure: Resentencing, 22-TC-03
Draft Proposed Decision
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original sentence is recalled and the defendant is resentenced, “[c]redit shall be given
for time served.”%’

Under prior law, there were no procedural requirements for if and how a court would
respond to a resentencing recommendation, and many courts issued notices rejecting
the resentencing recommendation without a hearing or an opportunity for the defendant
to be heard.3®

The claimant contends that the test claim statute imposes new requirements on county
district attorneys and public defenders to participate in the hearing procedures
established by the state, and the Senate Appropriations Committee acknowledged that
the statute would create “unknown, potentially significant workload costs to counties,
specifically district attorneys and public defenders, to litigate resentencing requests.”3°

The Commission finds that county district attorneys and public defenders are required to
participate in the hearings required by the test claim statute. However, the test claim
statute changes the penalty for a crime within the meaning of Government Code section
17556(g) and, therefore, does not impose any costs mandated by the state. As a direct
result of the test claim statute, all defendants who receive a resentencing
recommendation will be appointed counsel and have an opportunity at a hearing to
present arguments in favor of the court recalling the original sentence and resentencing
the defendant to a new sentence that accounts for time already served and any
changes in law that reduce the original sentence. In County of San Diego v.
Commission on State Mandates, which addressed the Commission’s Decision in Youth
Offender Parole Hearings (YOPH), the court found that the test claim statute changed
the penalty for a crime pursuant to Government Code section 17556(g) “by changing
the manner in which the original sentences operate and guaranteeing youth offenders
the chance to obtain release on parole.”*® The same is true here. By guaranteeing all
defendants who receive a recommendation for resentencing a court hearing and the
chance to have their original sentence recalled and new, reduced sentence imposed,
the test claim statute changes the penalties for the crimes committed by these
defendants.*!

Accordingly, the test claim statute does not impose a reimbursable state-mandated
program within the meaning of article Xlll B, section 6 of the California Constitution and
Government Code section 17514, and this Test Claim is denied.

37 Penal Code section 1170.03(a)(5).

38 Exhibit X (3), Committee on Revision of the Penal Code, Annual Report and
Recommendations (2020), page 66.

39 Exhibit X (2), Senate Committee on Appropriations, Analysis of AB 1540 as amended
July 12, 2021, page 1.

40 County of San Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625,
641.

41 County of San Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625,
641.
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COMMISSION FINDINGS
I. Chronology

01/01/2022 Penal Code section 1170.03 was added by Statutes 2021, Chapter 719,
section 3.1 and became effective.

12/16/2022 The claimant filed the Test Claim.4?
07/18/2023 The Department of Finance (Finance) filed comments on the Test

Claim.*3
11/29/2023 Commission staff issued the Draft Proposed Decision.*
ll. Background

A. The History of Resentencing Recommendations Under Penal Code Section

1170(d)(1).

Since 1968, the state corrections department has had the authority to recommend that
the courts “recall the sentence and commitment previously ordered and resentence the
defendant in the same manner as if he had not previously been sentenced.”*® A
resentencing recommendation creates “an exception to the common law rule that the
court loses resentencing jurisdiction once execution of sentence has begun.”® The
new sentence may not be greater than the one originally imposed, but the court has
discretion to “impose any otherwise permissible new sentence, which may include
consideration of facts that arose after [the defendant] was committed to serve the
original sentence.”*” When the Legislature moved to a determinate sentencing system,
this ability was moved to Penal Code section 1170(c), reading:

When a defendant subject to this section has been sentenced to be
imprisoned in the state prison and has been committed to the custody of
the Director of Corrections, the sentencing court may, at any time upon
the recommendation of the Director of Corrections, the Community
Release Board, or the court may, within 120 days of the date of
commitment, on its own motion recall and resentence the defendant in the
same manner as if he had not previously been sentenced, provided the
new sentence, if any, is no greater than the initial sentence. The
resentence under this subdivision shall apply the sentencing rules of the

42 Exhibit A, Test Claim, filed December 16, 2022.

43 Exhibit B, Finance’s Comments on the Test Claim, filed July 18, 2023.

44 Exhibit C, Draft Proposed Decision, issued November 29, 2023.

45 See Penal Code section 1168, as amended by Statutes 1967, chapter 850, section 1.
46 Dix v. Superior Court (1991) 53 Cal.3d 442, 445.

47 Dix v. Superior Court (1991) 53 Cal.3d 442, 465.
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Judicial Counsel so as to eliminate disparity of sentences and promote
uniformity of sentencing. Credit shall be given for time served.*8

Later on, the powers of the Director of Corrections and Community Release Board to
make resentencing recommendations were transferred to the California Department of
Corrections and Rehabilitation (CDCR) Secretary and the Board of Parole Hearings,
and moved to Penal Code section 1170(d)(1).4°

Although the CDCR and Board of Parole Hearings have been able to make
resentencing recommendations for any reason they see fit for decades, until fairly
recently as explained below, it was a rarely used power.°® Even if the CDCR or Board
of Parole Hearings made a resentencing recommendation, the recommendation only
gave the courts the ability to recall a sentence and resentence the defendant. It did not
require the courts take any specific actions in response to the recommendation, even
though other subdivisions within Penal Code section 1170 did specifically require the
appointment of counsel for the defendant and holding hearings.®' Penal Code section
1170(d)(1) provided no guidance to the courts for how they should handle resentencing
recommendations.®?> Caselaw firmly established that section 1170(d)(1) “merely
authorizes the court to recall a prison sentence and commitment and resentence the
defendant under certain conditions. It is permissive, not mandatory.”®3

B. Using Resentencing Recommendations as a Method for Reducing Prison
Populations.

In 2010, a three-judge panel issued a ruling ordering the State of California to reduce its
prison population to 137.5 percent of design capacity because overcrowding was the
primary reason that CDCR was unable to provide inmates with constitutionally adequate
healthcare.5* As part of the efforts to address prison overcrowding, funding was
allocated for the CDCR to identify people within its custody with a demonstrated history
of rehabilitation and issue recommendations that the courts reevaluate their sentences.

48 See Penal Code section 1170(c), as amended by Statute 1976, chapter 1139, section
273.

49 See Penal Code section 1170(d), as amended by Statute 2007, chapter 3, section 3,
and Penal Code section 1170(d)(1), as amended by Statute 2012, chapter 828, section
2.

50 Exhibit X (1), Assembly Committee on Public Safety, Analysis on AB 1540 as
amended April 22, 2021, page 7.

51 Dix v. Superior Court (1991) 53 Cal.3d 442, 458 (comparing former section 1170(d)
with disparate sentencing review in former section 1170(f)(1)).

52 Exhibit X (1), Assembly Committee on Public Safety, Analysis on AB 1540 as
amended April 22, 2021, page 7.

53 People v. Delson (1984) 161 Cal.App.3d 56, 62.
54 Exhibit X (1), Assembly Committee on Public Safety, Analysis on AB 1540 as
amended April 22, 2021, page 4.
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The CDCR established new policies for when it is willing to consider making a
resentencing recommendation and began issuing resentencing recommendations more
regularly.®® The Legislature also expanded the list of agencies with authority to
recommend a defendant be resentenced to include the district attorney of the county
where the defendant was sentenced and the county correctional administrator for
defendants that were being held in county jail.%®

Before the test claim statute went into effect, Penal Code section 1170(d)(1) read:

When a defendant subject to this section or subdivision (b) of Section
1168 has been sentenced to be imprisoned in the state prison or a county
jail pursuant to subdivision (h) and has been committed to the custody of
the secretary or the county correctional administrator, the court may,
within 120 days of the date of commitment on its own motion, or at any
time upon the recommendation of the secretary or the Board of Parole
Hearings in the case of state prison inmates, the county correctional
administrator in the case of county jail inmates, or the district attorney of
the county in which the defendant was sentenced, recall the sentence and
commitment previously ordered and resentence the defendant in the same
manner as if they had not previously been sentenced, provided the new
sentence, if any, is no greater than the initial sentence. The court
resentencing under this subdivision shall apply the sentencing rules of the
Judicial Council so as to eliminate disparity of sentences and to promote
uniformity of sentencing. The court resentencing under this paragraph
may reduce a defendant’s term of imprisonment and modify the judgment,
including a judgment entered after a plea agreement, if it is in the interest
of justice. The court may consider postconviction factors, including, but not
limited to, the inmate’s disciplinary record and record of rehabilitation while
incarcerated, evidence that reflects whether age, time served, and
diminished physical condition, if any, have reduced the inmate’s risk for
future violence, and evidence that reflects that circumstances have
changed since the inmate’s original sentencing so that the inmate’s
continued incarceration is no longer in the interest of justice. Credit shall
be given for time served.

C. Impetus Behind the Removal of the Courts Discretion Regarding Whether
to Act On or Respond to Resentencing Recommendations.

As the CDCR and district attorneys began actively utilizing their ability to make
resentencing recommendations, problems with the way the system was originally
designed became apparent. Most courts had never encountered a resentencing
recommendation before. With prior caselaw that held the courts were not obligated to

% See 15 California Code of Regulations section 3076.1.

% See Penal Code section 1170(d), as amended by Statutes 2015, chapter 378, section
2 (adding county correctional administrators), and Statutes 2018, chapter 1001, section
1 (adding district attorneys).
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act on the authority granted to them under Penal Code section 1170(d)(1), many courts
issued suo motu notices rejecting the resentencing recommendation without a hearing
or any opportunity for defendants to address whatever concerns the court may have
with resentencing them, or simply chose to ignore the recommendation completely,
essentially denying resentencing without giving the defendant a decision they could
appeal. The CDCR Office of Research found that of the 1,603 resentencing
recommendations the CDCR issued in the 2019-2020 year, only 1,133 (71 percent of
total cases) received any response from the court, and of those only 475 (30 percent of
total cases) resulted in the court choosing to resentence the defendant.®’

Further issues arose when defendants tried to challenge the courts’ decisions not to
follow the CDCR’s recommendations. Multiple appellate courts reaffirmed that
1170(d)(1) did not require courts to hold hearings, appoint counsel, or resentence a
defendant under any specific circumstances.>® “The Secretary's recommendation letter
is but an invitation to the court to exercise its equitable jurisdiction. It furnishes the court
with the jurisdiction it would not otherwise possess to recall and resentence; it does not
trigger a due process right to a hearing, let alone any right to the recommended relief.”>°
One appellate court even incorrectly held that changes in law that would have affected
what crimes the defendant was charged with could not be retroactively applied during
resentencing because 1170(d)(1) “says nothing about ‘reopening’ a judgment that has
been final for years.”®® At the same time however, it was found to be an abuse of
discretion to deny resentencing without giving the defendant a chance to address the
reasons for the decision, and that courts should provide notice to the parties of their
intent to resentence a defendant that includes the tentative resentencing order and a
statement of the reasons for the decision, and give the parties a chance to object to the
tentative resentencing and request a hearing at which the defendant would have a right
to counsel.®! If the Legislature intended to use resentencing recommendations as a tool
to address unjust sentences and reduce prison sentences, it needed to amend the law
to provide courts with clearer guidance on the procedures they must follow when
responding to a resentencing recommendation.

57 Exhibit X (3), Committee on Revision of the Penal Code, Annual Report and
Recommendations (2020), page 66. The Committee on Revision of the Penal Code
was created in 2019 and is part of the California Law Revision Commission. (Gov.
Code, §§ 8280, et seq., as amended by Statute 2019, Chapter 25, section 2.)

%8 People v. McCallum (2020) 55 Cal.App.5th 202, 215-216; People v. Fraizer (2020) 55
Cal.App.5th 858, 866; People v. Williams (2021) 65 Cal.App.5th 828, 834.

%9 People v. Fraizer (2020) 55 Cal.App.5th 858, 866.

60 People v. Federico (2020) 50 Cal.App.5th 318 (depublished by People v. Federico
(2022) 511 P.3d 191).

61 People v. McCallum (2020) 55 Cal.App.5th 202, 218-219; People v. Williams (2021)
65 Cal.App.5th 828, 834.
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In 2020, the Committee on Revision of the Penal Code advised changes to Penal Code
section 1170(d)(1) to clarify what courts must do when responding to a resentencing
recommendation and expand the ability to consider resentencing.

Despite these expansions to the resentencing statute, current law has
failed to protect many important interests at stake. For example, because
the Penal Code does not provide any rules, many trial courts provide
virtually no process while considering these requests, including denying
resentencing requests without providing notice to the parties, appointing
counsel, or giving parties an opportunity to be heard. The law does not
require a court to give any specific reason for denying a resentencing
request.?

The Committee recommended changes to Penal Code section 1170(d)(1) that included:
(1) establishing judicial procedures that require notice, an initial status conference within
60 days, written reasons for the court’s decisions, and in the case of resentencings that
are recommended by law enforcement, appointed counsel; (2) establishing a
presumption in favor of resentencing when recommended by a law enforcement agency
because of an unjust sentence or because of the defendant’s “exceptional rehabilitative
achievement while incarcerated”; and (3) expanding “second look” resentencing to allow
anyone who has served more than 15 years to request reconsideration of their sentence
by establishing that their sentence is no longer in the interest of justice.®?

D. The Test Claim Statute

In 2021, the Legislature enacted the test claim statute, moving the resentencing
procedure found in section 1170(d)(1) to its own Penal Code section, 1170.03, effective
January 1, 2022.%4 The bill's author noted that:

Courts are currently left to sift through a statute that does not provide
adequate structure for the resentencing process, leaving many requests
languishing in limbo, or worse -denied without reason. The changes
contained in AB 1540 strengthen common procedural problems to address

62 Exhibit X (3), Committee on Revision of the Penal Code, Annual Report and
Recommendations (2020), page 66.

63 Exhibit X (3), Committee on Revision of the Penal Code, Annual Report and
Recommendations (2020), page 65.

64 Statutes 2021, chapter 719, § 3.1 (AB 1540). Statutes 2022, chapter 58 (AB 200)
later renumbered Penal Code section 1170.03 to Penal Code section 1172.1, with no
changes to the statute’s contents, effective June 30, 2022. In addition, Statutes 2023,
chapter 131 (AB 1754), chapter 446 (AB 600), and chapter 795 (AB 88) made additional
substantive changes to section 1172.1, effective January 1, 2024, that will not be
discussed here.
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equity and due process concerns in how courts should handle second look
sentencing requests.%°

The newly added Penal Code section 1170.03 provides:

(a) (1) When a defendant, upon conviction for a felony offense, has been
committed to the custody of the Secretary of the Department of
Corrections and Rehabilitation or to the custody of the county correctional
administrator pursuant to subdivision (h) of Section 1170, the court may,
within 120 days of the date of commitment on its own motion, at any time
upon the recommendation of the secretary or the Board of Parole
Hearings in the case of a defendant incarcerated in state prison, the
county correctional administrator in the case of a defendant incarcerated
in county jail, the district attorney of the county in which the defendant was
sentenced, or the Attorney General if the Department of Justice originally
prosecuted the case, recall the sentence and commitment previously
ordered and resentence the defendant in the same manner as if they had
not previously been sentenced, whether or not the defendant is still in
custody, and provided the new sentence, if any, is no greater than the
initial sentence.

(2) The court, in recalling and resentencing under this subdivision, shall
apply the sentencing rules of the Judicial Council and apply any changes
in law that reduce sentences or provide for judicial discretion so as to
eliminate disparity of sentences and to promote uniformity of sentencing.

(3) The resentencing court may, in the interest of justice and regardless of
whether the original sentence was imposed after a trial or plea agreement,
do the following:

(A) Reduce a defendant’s term of imprisonment by modifying the
sentence.

(B) Vacate the defendant’s conviction and impose judgment on any
necessarily included lesser offense or lesser related offense, whether or
not that offense was charged in the original pleading, and then resentence
the defendant to a reduced term of imprisonment, with the concurrence of
both the defendant and the district attorney of the county in which the
defendant was sentenced or the Attorney General if the Department of
Justice originally prosecuted the case.

(4) In recalling and resentencing pursuant to this provision, the court may
consider postconviction factors, including, but not limited to, the
disciplinary record and record of rehabilitation of the defendant while
incarcerated, evidence that reflects whether age, time served, and
diminished physical condition, if any, have reduced the defendant’s risk for

65 Exhibit X (1), Assembly Committee on Public Safety, Analysis of AB 1540 as
amended April 22, 2021, pages 3-4.
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future violence, and evidence that reflects that circumstances have
changed since the original sentencing so that continued incarceration is
no longer in the interest of justice. The court shall consider if the
defendant has experienced psychological, physical, or childhood trauma,
including, but not limited to, abuse, neglect, exploitation, or sexual
violence, if the defendant was a victim of intimate partner violence or
human trafficking prior to or at the time of the commission of the offense,
or if the defendant is a youth or was a youth as defined under subdivision
(b) of Section 1016.7 at the time of the commission of the offense, and
whether those circumstances were a contributing factor in the commission
of the offense.

(5) Credit shall be given for time served.

(6) The court shall state on the record the reasons for its decision to grant
or deny recall and resentencing.

(7) Resentencing may be granted without a hearing upon stipulation by
the parties.

(8) Resentencing shall not be denied, nor a stipulation rejected, without a
hearing where the parties have an opportunity to address the basis for the
intended denial or rejection. If a hearing is held, the defendant may appear
remotely and the court may conduct the hearing through the use of remote
technology, unless counsel requests their physical presence in court.

(b) If a resentencing request pursuant to subdivision (a) is from the
Secretary of the Department of Corrections and Rehabilitation, the Board
of Parole Hearings, a county correctional administrator, a district attorney,
or the Attorney General, all of the following shall apply:

(1) The court shall provide notice to the defendant and set a status
conference within 30 days after the date that the court received the
request. The court’s order setting the conference shall also appoint
counsel to represent the defendant.

(2) There shall be a presumption favoring recall and resentencing of the

defendant, which may only be overcome if a court finds the defendant is

an unreasonable risk of danger to public safety, as defined in subdivision
(c) of Section 1170.18.

The California District Attorneys Association opposed the enactment of the test claim
statute, stating that section 1170.18(c)’s definition of “unreasonable risk to public
safety,” which requires an unreasonable risk the defendant will commit a new violent
felony, would be too difficult for prosecutors to prove. It asserted that:

AB 1540 would shift the burden of proof from a standard which allows the
court to grant a petition when the evidence shows that the inmate's
continued incarceration is no longer in the interest of justice, to an
impossible-to-rebut standard that would require the court to grant every
petition ‘unless there is evidence beyond a reasonable doubt that the
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defendant is likely to commit a future violent crime.” This would not only
impose the highest standard of proof in the inverse but would require the
impossible — the ability to not only accurately predict the future, but to do
so beyond a reasonable doubt. There will never be proof beyond a
reasonable doubt of the future conduct of any human being because no
human is possessed of such ability.5®

However, the Assembly Committee on Public Safety noted this was exactly how the
statute was intended to work, as it explained:

This bill would require a court to presume that it is appropriate to recall
and resentence a defendant that has been referred by CDCR, BPH, the
county sheriff, or the prosecuting agency, unless a court finds an
unreasonable risk that the defendant would commit a violent felony, as
specified. That is a fairly high bar. However, these are cases which have
already been vetted as being appropriate for recall and resentencing by
the law enforcement agencies recommending recall and resentencing.
Even if a court grants the petition for recall and resentence, the court still
has discretion in imposing a new sentence. The new sentence cannot be
more than the original sentence, but a court would not necessarily impose
a lower sentence if the court did not otherwise feel that one was
appropriate (unless a change in law from the time of the original sentence
mandated a lower sentence).®”

lll. Positions of the Parties
A. County of Los Angeles

The claimant is seeking reimbursement for district attorneys’ activities while
representing the People when the CDCR makes a resentencing recommendation, and
public defenders’ activities when representing defendants in both CDCR- and district
attorney-recommended resentencings.

The claimant acknowledges that district attorneys already had activities they must
perform when making a resentencing recommendation under prior law, and explicitly
disclaimed it is not seeking reimbursement for district attorneys’ activities when district
attorneys make a resentencing recommendation.®® In contrast, the claimant asserts
that the courts were not required under prior law to hold hearings for CDCR-
recommended resentencings, and district attorneys were not required to participate in
any hearings the courts chose to hold for CDCR-recommended resentencings.®® Now,
when the CDCR makes a resentencing recommendation, the deputy district attorney

66 Exhibit X (1), Assembly Committee on Public Safety, Analysis of AB 1540 as
amended April 22, 2021, page 7.

67 Exhibit X (1), Assembly Committee on Public Safety, Analysis of AB 1540 as
amended April 22, 2021, page 6.

68 Exhibit A, Test Claim, filed December 16, 2022, page 12.
69 Exhibit A, Test Claim, filed December 16, 2022, pages 11-12.
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assigned to the case must review the recommendation and any supplemental
attachments that were provided by the CDCR, contact any victims of the defendant to
inform them of their right to be heard in the proceedings, review the defendant’s prison
files, prepare a written response either concurring with or objecting to the CDCR’s
recommendation, and participate in multiple hearings throughout the process.”

Regarding public defenders, the claimant asserts that under prior law the courts were
not required to appoint counsel or hold hearings for recommended resentencings.”"
Public defenders were therefore not required to represent defendants during
resentencing under prior law, although they did voluntarily participate sporadically if they
were aware of a resentencing recommendation and the courts permitted them to
represent the defendant.”? The public defenders’ Post-Conviction Unit handles district
attorney-recommended resentencings, while CDCR-recommended resentencings are
handled by public defenders throughout the county.” As part of acting as appointed
counsel for a defendant, public defenders must contact their client to discuss their case,
and must gather prison records, risk assessment scores, prison central files, medical
and mental health records, and any records of schooling or programming the defendant
participated in while in prison.”* The public defenders must review the case and
prepare a sentencing memorandum they submit to the district attorney and courts.”

The claimant states that in fiscal year 2021-2022, the district attorneys’ office incurred
$343,694 in increased costs and public defenders incurred $101,166 working on
resentencings under the test claim statute.”® The district attorney’s office estimates
incurring approximately $576,985 during the 2022-2023 fiscal year.”” The public
defender’s office estimates $584,000 for fiscal year 2022-2023, of which it noted
approximately $475,000 came from district attorney-recommended resentencings, while
the remaining $109,000 came from CDCR-recommended resentencings.”® The
estimated statewide costs are $2,136,981 for district attorneys, and $2,160,000 for
public defenders.”® The claimant also identified several one-time grants that in the
event this is found to be a reimbursable state-mandated program, would offset costs.8°

70 Exhibit A, Test Claim, filed December 16, 2022, page 11.
"1 Exhibit A, Test Claim, filed December 16, 2022, page 12.
2 Exhibit A, Test Claim, filed December 16, 2022, page 12.
73 Exhibit A, Test Claim, filed December 16, 2022, page 12.
74 Exhibit A, Test Claim, filed December 16, 2022, page 11.
5 Exhibit A, Test Claim, filed December 16, 2022, page 11.
76 Exhibit A, Test Claim, filed December 16, 2022, page 12.
7 Exhibit A, Test Claim, filed December 16, 2022, page 12.
78 Exhibit A, Test Claim, filed December 16, 2022, page 24 (Declaration of Sung Lee).
9 Exhibit A, Test Claim, filed December 16, 2022, page 13.
80 Exhibit A, Test Claim, filed December 16, 2022, page 13.
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The claimant did not respond to Finance’s comments.
B. Department of Finance

Finance argues that the Test Claim should be denied because the test claim statute
changes the penalty for a crime within the meaning of Government Code section
17556(g) and, thus, there are no costs mandated by the state.®! In the event that
17556(g) does not apply, Finance asserts that the activities required for district attorney-
recommended resentencings, including those imposed on public defenders, are not
mandated by the state and therefore not reimbursable, because they are the result of
local discretionary actions.®?

IV. Discussion

Article XlIl B, section 6 of the California Constitution provides in relevant part the
following:

Whenever the Legislature or any state agency mandates a new program
or higher level of service on any local government, the state shall provide
a subvention of funds to reimburse such local government for the costs of
such programs or increased level of service...

The purpose of article Xlll B, section 6 is to “preclude the state from shifting financial
responsibility for carrying out governmental functions to local agencies, which are ‘ill
equipped’ to assume increased financial responsibilities because of the taxing and
spending limitations that articles XIIl A and XIlII B impose.”® Thus, the subvention
requirement of section 6 is “directed to state-mandated increases in the services
provided by [local government] ..."84

Reimbursement under article XllI B, section 6 is required when the following elements
are met:

1. A state statute or executive order requires or “mandates” local agencies or
school districts to perform an activity.8°

2. The mandated activity constitutes a “program” that either:

a. Carries out the governmental function of providing a service to the
public; or

81 Exhibit B, Finance’s Comments on the Test Claim, filed July 18, 2023, page 2.

82 Exhibit B, Finance’s Comments on the Test Claim, filed July 18, 2023, page 2.

83 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

84 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.

85 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th
859, 874.
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b. Imposes unique requirements on local agencies or school districts and
does not apply generally to all residents and entities in the state.86

3. The mandated activity is new when compared with the legal requirements
in effect immediately before the enactment of the test claim statute or
executive order and it increases the level of service provided to the
public.8’

4. The mandated activity results in the local agency or school district
incurring increased costs, within the meaning of section 17514. Increased
costs, however, are not reimbursable if an exception identified in
Government Code section 17556 applies to the activity.®®

The Commission is vested with the exclusive authority to adjudicate disputes over the
existence of state-mandated programs within the meaning of article XllII B, section 6 of
the California Constitution.8 The determination whether a statute or executive order
imposes a reimbursable state-mandated program is a question of law.?°® In making its
decisions, the Commission must strictly construe article XllI B, section 6 of the
California Constitution, and not apply it as an “equitable remedy to cure the perceived
unfairness resulting from political decisions on funding priorities.”®’

A. The Test Claim Was Timely Filed.

Government Code section 17551 provides that local government test claims shall be
filed “not later than 12 months following the effective date of a statute or executive order
or within 12 months of incurring increased costs as a result of a statute or executive
order, whichever is later.”®?

86 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th
859, 874-875 (reaffirming the test set out in County of Los Angeles (1987) 43 Cal.3d 46,
56).

87 San Diego Unified School Dist. (2004) 33 Cal.4th 859, 874-875, 878; Lucia Mar
Unified School District v. Honig (1988) 44 Cal3d 830, 835.

88 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma
v. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government
Code sections 17514 and 17556.

89 Kinlaw v. State of California (1991) 54 Cal.3d 326, 335.
9 County of San Diego v. State of California (1997) 15 Cal.4th 68, 109.

91 County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th 1265,
1280 [citing City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817].

92 Government Code section 17551(c) (Stats. 2007, ch. 329); California Code of
Regulations, title 2, section 1183.1(c).
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The test claim statute became effective on effective January 1, 2022, and the Test
Claim was filed on December 16, 2022, within 12 months following the effective date of
the test claim statute.®® Therefore, the Test Claim was timely filed.

B. The Test Claim Statute Does Not Impose a Reimbursable State-Mandated
Program Within the Meaning of Article Xlll B, Section 6 of the California
Constitution and Government Code Section 17514.

1. The Test Claim Statute Requires Activities of the County District
Attorneys and Public Defenders.

The test claim statute requires that when a court receives a recommendation for the
recall and resentencing of a defendant from the CDCR Secretary, the Board of Parole
Hearings, a county correctional administrator, a district attorney, or the Attorney
General, the court shall provide notice to the defendant, set a date for a status
conference within 30 days of receiving the recommendation, and appoint counsel.®* A
recall and resentencing recommendation creates a presumption in favor of resentencing
that may only be overcome if the defendant is an unreasonable risk of danger to public
safety, as defined by Penal Code section 1170.18.%° The court may recall the sentence
and commitment previously ordered and resentence the defendant in the same manner
as if the defendant had not previously been sentenced, whether or not the defendant is
still in custody, and provided the new sentence, if any, is no greater than the initial
sentence.®® Recalling and resentencing may be granted without a hearing when
stipulated by the parties, but the court may not deny resentencing or reject a stipulation
without first holding a hearing where the parties will have an opportunity to address the
basis for the intended denial or rejection.®” A court may choose to hold a hearing
remotely using remote technology unless counsel requests their physical presence in
court.®® The court must state on the record its reasons for granting or denying
resentencing.®® When recalling and resentencing a defendant, the court shall apply the
sentencing rules of the Judicial Counsel and apply any changes in law that reduce
sentences or provide judicial discretion so as to eliminate disparity and promote
uniformity of sentencing.'® The court may reduce a defendant’s term of imprisonment
by modifying the sentence, or may vacate the defendant’s conviction and impose

93 Exhibit A, Test Claim, filed December 16, 2022.
9 Penal Code section 1170.03(b)(1).

9 Penal Code section 1170.03(b)(2). Section 1170.18’s definition of an unreasonable
risk of danger to public safety is an unreasonable risk that they will commit a new violent
felony within the meaning of Penal Code section 667(e)(2)(C)(iv).

9 Penal Code section 1170.03(a)(1).

97 Penal Code section 1170.03(a)(7), (8).
98 Penal Code section 1170.03(a)(8).
99 Penal Code section 1170.03(a)(6).
100 Penal Code section 1170.03(a)(2).
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judgment on any included lesser offenses or lesser related offenses if it is with the
concurrence of both the defendant and the prosecuting attorney.’®' During
resentencing, the court may consider postconviction factors including but not limited to:
the defendant’s disciplinary record and record of rehabilitation; evidence that reflects
whether age, time served, or diminished physical capacity have reduced the
defendant’s risk for future violence; and evidence that reflects circumstances have
changed so that continued incarceration is no longer in the interest of justice.'%> The
court shall also consider whether the defendant has experienced psychological,
physical, or childhood trauma, if the defendant was a victim of intimate partner violence
or human trafficking, or if the defendant was a youth at the time of committing their
offense, and whether any of those circumstances were a contributing factor in
committing the offense.’®® Credit shall be given for time served, and the new sentence
can be no greater than the original sentence. %4

The hearing procedures established by the test claim statute require participation by
county public defenders and district attorneys, and the Senate Appropriations
Committee acknowledged that the statute would create “unknown, potentially significant
workload costs to counties, specifically district attorneys and public defenders, to litigate
resentencing requests.”'% The test claim statute requires the court to appoint counsel
for a defendant when it receives a resentencing recommendation, and the role of
appointed counsel to indigent defendants falls to a public defender.'% Although the
statute does not explicitly state that district attorneys are required to participate in
resentencing, it does require that a court’s decision to vacate the original conviction and
impose judgment on any lesser included or lesser related offenses be with the
concurrence of both the defendant and the prosecuting attorney. The presumption in
favor of resentencing would also require the district attorney to make a case to the court
when the defendant presents an unreasonable risk to public safety. It would be a
dereliction of a district attorney’s duty if they did not represent the People in a criminal
proceeding.%”

101 Penal Code section 1170.03(a)(3).
102 Penal Code section 1170.03(a)(4).
103 Penal Code section 1170.03(a)(4).
104 Penal Code section 1170.03(a)(1), (5).

105 Exhibit X (2), Senate Committee on Appropriations, Analysis of AB 1540 as
amended July 12, 2021, page 1.

106 Counties have always had the duty to provide indigent defense counsel in criminal
cases and the right to counsel “applies at all critical stages of a criminal proceeding in
which the substantial rights of a defendant are at stake,” including at sentencing
hearings. (Pen. Code, § 987.2; Gov. Code, § 27706; County of Los Angeles v.
Commission on State Mandates (1995) 32 Cal.App.4th 805, 815 citing Gideon v.
Wainwright (1963) 372 U.S. 335; People v. Bauer (2012) 212 Cal.App.4th 150, 155.)

197 People v. Dehle (2008) 166 Cal.App.4th 1380, 1388.
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Accordingly, the test claim statute imposes requirements on counties. However, the
Commission makes no findings on whether these activities are mandated by the state or
are the result of discretionary actions by the county, or whether the test claim statute
imposes a new program or higher level of service because, as described below, the test
claim statute does not result in costs mandated by the state.

2. The Test Claim Statute Does Not Result in Costs Mandated by the State
Because the Test Claim Statute Changes the Penalty for a Crime Under
Government Code Section 17556(g).

Government Code section 17556 provides that “[the commission shall not find costs
mandated by the state, as defined by Section 17514, in any claim submitted by a local
agency or school district, if, after a hearing, the commission finds any one of the
following... the statute created a new crime or infraction, eliminated a crime or
infraction, or changed the penalty for a crime or infraction, but only for that portion of the
statute relating directly to the enforcement of the crime or infraction.”’® This exception
to the reimbursement requirement is intended to allow the state to address public safety
issues involving crimes, without having to consider whether reimbursement to local
government would be required under article Xlll B, section 6, as a result of its actions.

The Fourth District Court of Appeal considered the application of Government Code
section 17556(g) in County of San Diego v. Commission on State Mandates (2023) 91
Cal.App.5th 625 (YOPH). In that case, the Commission denied a Test Claim seeking
reimbursement for Franklin proceedings related to youth offender parole hearings. The
test claim statute required the Board of Parole Hearings to hold parole hearings at
statutory periods for youthful offenders serving lengthy prison sentences who were
under 26 years old when they committed their crimes, and to consider certain youth-
related factors that may have contributed to them committing their offense.®® The
purpose of the statutes was to establish a parole eligibility mechanism that provides a
person serving a sentence for crimes that he or she committed as a juvenile the
opportunity to obtain release when the person shows he or she has been rehabilitated
and gained maturity.’® The statutes effectively reformed the parole eligibility date of a
youth offender’s original sentence, at times amounting to “de facto” life sentences, so
that the longest possible term of incarceration before parole eligibility is 25 years.'" To
accomplish this purpose, the courts created a procedure called a Franklin proceeding
for preserving evidence of those youth-related factors in the court record for future
parole hearings, and county public defenders and district attorneys sought
reimbursement for their costs in participating in these Franklin proceedings. The

108 Government Code Section 17556(g).

109 County of San Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625,
635.

10 County of San Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625,
633.

"1 County of San Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625,
641.
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Commission denied the Test Claim on two counts: the state did not require the counties
to hold Franklin proceedings, and even if it did, the requirement to hold youth offender
parole hearings for youthful defendants changed the penalties for those defendants’
crimes pursuant to Government Code section 17556(g) by capping the number of years
the offender may be imprisoned before becoming eligible for release on parole and,
therefore, there were no costs mandated by the state.''?

The County of San Diego raised several arguments in support of its writ, including that
Government Code section 17556(g) did not apply since the test claim statutes do not
vacate the original sentence or require resentencing proceedings and, thus, the
penalties for the crimes were not changed.’® The court disagreed with the County,
finding that the test claim statutes changed the penalty for a crime within the meaning of
Government Code section 17556(g) as follows:

It is true the Test Claim Statutes do not vacate youth offenders’
sentences, nor do they require resentencing proceedings. (Franklin,
supra, 63 Cal.4th at p. 278, 202 Cal.Rptr.3d 496, 370 P.3d 1053; People
v. White (2022) 86 Cal.App.5th 1229, 1238-1239, 302 Cal.Rptr.3d 863.)
But these facts do not mean the Test Claim Statutes effect no change on
the penalties suffered by youth offenders. The Test Claim Statutes
‘change[ ] the manner in which the juvenile offender’s original sentence
operates by capping the number of years that he or she may be
imprisoned before becoming eligible for release on parole. The Legislature
has effected this change by operation of law, with no additional
resentencing procedure required.” (Franklin, at pp. 278-279, 202
Cal.Rptr.3d 496, 370 P.3d 1053, italics added; id. at p. 281, 202
Cal.Rptr.3d 496, 370 P.3d 1053 [*by operation of law, [the defendant] is
entitled to a parole hearing and possible release after 25 years of
incarceration”].) In short, by changing the manner in which the original
sentences operate, and guaranteeing youth offenders the chance to
obtain release on parole, the Test Claim Statutes—by operation of law—
alter the penalties for the crimes perpetrated by eligible youth offenders.’'#

The court also found that although the test claim statutes did not guarantee the
defendant would be granted parole, it did guarantee the chance to obtain release on
parole. “As a direct result of the Test Claim Statutes, most youth offenders are
statutorily eligible for parole at a youth offender parole hearing conducted during the
15th, 20th, or 25th year of incarceration, depending on the term of incarceration

12 County of San Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625,
638.

113 County of San Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625,
641.

14 County of San Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625,
641.
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included within the youth offender’s original sentence.”''> Thus, by operation of law, the
statutes at issue in that case “alter[ed] the penalties for the crimes perpetrated by
eligible youth offenders.”1®

As a direct result of the test claim statute here, original criminal sentences are recalled
or vacated and the defendant is resentenced with a new penalty and, thus, the test
claim statute changes the penalty for a crime within the meaning of Government Code
section 17556(g). Like the County of San Diego case, the test claim statute does not
guarantee a recall and resentencing and may not necessarily result in a reduced
sentence. Courts are required to apply current laws and sentencing rules that may
reduce the sentence or allow for greater judicial discretion when receiving a
resentencing recommendation, and a new sentence can be no greater than the
sentence that was originally imposed, but the Legislature was clear that it did not intend
to impede on the court’s ability to determine an appropriate sentence.''” However, to
paraphrase the Court of Appeal in the County of San Diego YOPH case, by
guaranteeing all defendants who receive a recommendation for resentencing a hearing
and the chance to have their original sentence recalled and a new, reduced sentence
imposed, the test claim statute alters the penalties for the crimes committed by the
defendants.''® As stated above, the test claim statute provides a presumption in favor
of resentencing when a recommendation is received, which makes it significantly more
likely a court will grant resentencing, which did not exist under prior law.""? If the court
grants the resentencing, the original sentence and commitment previously ordered is
recalled and the defendant is resentenced “in the same manner as if they had not

115 County of San Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625,
640 (Emphasis added).

116 County of San Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625,
641.

17 Exhibit X (1), Assembly Committee on Public Safety, Analysis of AB 1540, as
amended April 22, 2021, page 6, (“Even if a court grants the petition for recall and
resentence, the court still has discretion in imposing a new sentence. The new
sentence cannot be more than the original sentence, but a court would not necessarily
impose a lower sentence if the court did not otherwise feel that one was appropriate
(unless a change in law from the time of the original sentence mandated a lower
sentence).”). See also, People v. Braggs (2022) 85 Cal.App.5th 809, 820, finding that
the presumption in favor of recall and resentencing refers to the decision whether to
grant resentencing at all, and does not apply to determining the appropriate new
sentence.

118 County of San Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625,
641.

119 Penal Code section 1170.03(b)(2), which states: “There shall be a presumption
favoring recall and resentencing of the defendant, which may only be overcome if a
court finds the defendant is an unreasonable risk of danger to public safety, as defined
in subdivision (c) of Section 1170.18.”
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previously been sentenced.”'?® In recalling and resentencing the defendant, the court
may reduce a defendant’s term of imprisonment by modifying the sentence, or vacate
the conviction and impose judgment on lesser included offenses with the concurrence of
the parties.’' The court may also consider post-conviction factors that support a
finding “that continued incarceration is no longer in the interest of justice” or “if the
defendant was a youth ... at the time of the commission of the crime.”’?? In addition,
“[c]redit shall be given for time served.”'?3 Thus, the test claim statute changes the
penalties for the crimes committed by the defendants.

Moreover, the claimed activities “relate directly to the enforcement of the crime or
infraction” as required by Government Code section 17556(g). In County of San Diego,
the court found that an activity directedly related to enforcing a crime or infraction if “it
plays an indispensable role” in the Legislature’s scheme that changes the penalty for a
crime.'?* Here, the Legislature’s intent was to address a significant flaw in the previous
resentencing law by establishing a hearing procedure to respond to resentencing
recommendations and to ensure the defendant’s rights and the rights of the People are
protected.'?® The hearing procedure to recall and resentence a defendant and the
claimed activities to participate in the hearing process pursuant to the test claim statute
therefore play an indispensable role in the change of the penalty for a crime.

Accordingly, there are no costs mandated by the state pursuant to Government Code
section 17556(Qg).

V. Conclusion
Based on the foregoing analysis, the Commission denies this Test Claim.

120 Penal Code section 1170.03(a)(1).
121 Penal Code section 1170.03(a)(3).
122 Penal Code section 1170.03(a)(4).
123 Penal Code section 1170.03(a)(5).

124 County of San Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625,
643.

125 Exhibit X (1), Assembly Committee on Public Safety, Analysis of AB 1540, as
amended April 22, 2021, page 7 “However, this increase in referrals has revealed
several procedural issues that AB 1540 (Ting) seeks to address.”
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925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8320

Lourdes.Morales@LAO.CA.GOV

Marilyn Munoz, Senior Staff Counsel, Department of Finance
915 L Street, Sacramento, CA 95814
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Phone: (916) 445-8918
Marilyn.Munoz@dof.ca.gov

Andy Nichols, Nichols Consulting

1857 44th Street, Sacramento, CA 95819
Phone: (916) 455-3939
andy@nichols-consulting.com

Patricia Pacot, Accountant Auditor I, County of Colusa

Office of Auditor-Controller, 546 Jay Street, Suite #202 , Colusa, CA 95932
Phone: (530) 458-0424

ppacot@countyofcolusa.org

Arthur Palkowitz, Law Offices of Arthur M. Palkowitz
12807 Calle de la Siena, San Diego, CA 92130

Phone: (858) 259-1055

law@artpalk.onmicrosoft.com

Kirsten Pangilinan, Specialist, State Controller's Office

Local Reimbursements Section, 3301 C Street, Suite 740, Sacramento, CA 95816
Phone: (916) 322-2446

KPangilinan@sco.ca.gov

Jai Prasad, County of San Bernardino

Office of Auditor-Controller, 222 West Hospitality Lane, 4th Floor, San Bernardino, CA 92415-0018
Phone: (909) 386-8854

jai.prasad@sbcountyatc.gov

Jonathan Quan, Associate Accountant, County of San Diego

Projects, Revenue, and Grants Accounting, 5530 Overland Ave, Suite 410, San Diego, CA 92123
Phone: 6198768518

Jonathan.Quan@sdcounty.ca.gov

Roberta Raper, Director of Finance, City of West Sacramento
1110 West Capitol Ave, West Sacramento, CA 95691

Phone: (916) 617-4509

robertar@cityofwestsacramento.org

Jessica Sankus, Senior Legislative Analyst, California State Association of Counties (CSAC)
Government Finance and Administration, 1100 K Street, Suite 101, Sacramento, CA 95814
Phone: (916) 327-7500

jsankus@counties.org

Cindy Sconce, Director, MGT

Performance Solutions Group, 3600 American River Drive, Suite 150, Sacramento, CA 95864
Phone: (916) 276-8807

csconce@mgtconsulting.com

Camille Shelton, Chief Legal Counsel, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

camille.shelton@csm.ca.gov

Carla Shelton, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 323-3562
carla.shelton@csm.ca.gov
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Natalie Sidarous, Chief, State Controller's Office

Local Government Programs and Services Division, 3301 C Street, Suite 740, Sacramento, CA
95816

Phone: 916-445-8717

NSidarous@sco.ca.gov

Kim Stone, Legislation, California District Attorneys Association
2495 Natomas Park Drive, Suite 575, Sacramento, CA 95833
Phone: (916) 443-2017

kim@stoneadvocacy.com

Jolene Tollenaar, MGT Consulting Group

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 243-8913

jolenetollenaar@gmail.com

Brian Uhler, Principal Fiscal & Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8328

Brian.Uhler@LAO.CA.GOV

Oscar Valdez, Interim Auditor-Controller, County of Los Angeles

Claimant Contact

Auditor-Controller's Office, 500 West Temple Street, Room 525, Los Angeles, CA 90012
Phone: (213) 974-0729

ovaldez@auditor.lacounty.gov

Antonio Velasco, Revenue Auditor, City of Newport Beach
100 Civic Center Drive, Newport Beach, CA 92660

Phone: (949) 644-3143

avelasco@newportbeachca.gov

Ada Waelder, Legislative Analyst, Government Finance and Administration, California State
Association of Counties (CSAC)

1100 K Street, Suite 101, Sacramento, CA 95814

Phone: (916) 327-7500

awaelder@counties.org

Renee Wellhouse, David Wellhouse & Associates, Inc.
3609 Bradshaw Road, H-382, Sacramento, CA 95927
Phone: (916) 797-4883

dwa-renee(@surewest.net

Adam Whelen, Director of Public Works, City of Anderson
1887 Howard St., Anderson, CA 96007

Phone: (530) 378-6640

awhelen@ci.anderson.ca.us

Colleen Winchester, Senior Deputy City Attorney, City of San Jose
200 East Santa Clara Street, 16th Floor, San Jose, CA 95113

Phone: (408) 535-1987

Colleen. Winchester@sanjoseca.gov

Jacqueline Wong-Hernandez, Deputy Executive Director for Legislative Affairs, California State
Association of Counties (CSAC)
1100 K Street, Sacramento, CA 95814
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Phone: (916) 650-8104
jwong-hernandez@counties.org

Elisa Wynne, Staff Director, Senate Budget & Fiscal Review Committee
California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 651-4103

elisa.wynne@sen.ca.gov

Kaily Yap, Budget Analyst, Department of Finance

Local Government Unit, 915 L Street, Sacramento, CA 95814
Phone: (916) 445-3274

Kaily. Yap@dof.ca.gov

Helmbholst Zinser-Watkins, Associate Governmental Program Analyst, State Controller's Office
Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 700,
Sacramento, CA 95816

Phone: (916) 324-7876

HZinser-watkins@sco.ca.gov
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RECEIVED
December 20, 2023

Commiss:

COUNTY OF LOS ANGELES State Mondates
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION Exhibit D

500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-3873
PHONE: (213) 974-8301 FAX: (213) 626-5427

OSCAR VALDEZ ASSISTANT AUDITOR-CONTROLLERS
AUDITOR-CONTROLLER
MAJIDA ADNAN
CONNIE YEE ROBERT G. CAMPBELL

CHIEF DEPUTY AUDITOR-CONTROLLER

December 19, 2023 Via Drop Box

Ms. Heather Halsey

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Dear Ms. Halsey:

RESPONSE TO THE COMMISSION ON STATE MANDATES’
PROPOSED DRAFT DECISION ON THE COUNTY’S
CRIMINAL PROCEDURE: RESENTENCING TEST CLAIM

The County of Los Angeles (“Claimant”) submits the attached Comments in response to
the Commission on State Mandates’ Proposed Draft Decision on our Criminal Procedure:
Resentencing, 22-TC-03 Test Claim.

If you have any questions please call me, or your staff may contact Fernando Lemus at
(213) 974-0324 or via e-mail at flemus@auditor.lacounty.gov.

Very truly yours,

T ?
Oscar Valdez

Auditor-Controller
OV:CY:RA:RC:FL

Attachment
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Attachment
Page 1 of 2

RESPONSE TO THE COMMISSION ON STATE MANDATES’
PROPOSED DRAFT DECISION ON THE COUNTY’S CRIMINAL PROCEDURE:
RESENTENCING TEST CLAIM

I. Adherence to Article Xlll B, Section 6 Requires That the Commission Find in
Favor of Claimant

Article XIII B, section 6(a) of the California Constitution states that the Legislature must
provide a subvention of funds whenever it mandates a new program on a local
government. Further, article XIlII B, section 6(b) states that the Legislature may, but need
not, provide a subvention of funds for legislative mandates that define a new crime or
change an existing definition of a crime.! Article Xlll B, section 6 was added to the
California Constitution following a voter-passed initiative aimed at curtailing efforts by the
State to enact legislation that imposed programs which shifted the financial burdens from
the State to local government. Indeed, voters were told that section 6 of Proposition 4
was intended to prevent State attempts to “force programs on local governments without
the state paying for them.”?

In making its decisions, the Commission on State Mandates (Commission) must strictly
construe article XIII B, section 6 of the California Constitution, and limit its power to what
is constitutionally permissible. Since Assembly Bill (AB) 1540 did not define a new crime
or change the existing definition of a crime, the exemption as stated in article Xl B,
section 6 of the California Constitution does not apply.

Il. Assembly Bill 1540 Did Not Change the Penalty and, Therefore, No Bar Exists
to Reimbursement

Government Code (GC) § 17556(g) intended to implement the provisions of
section 6(a)(2) of article XIII B of the California Constitution, which reads in relevant part
that “the commission shall not find costs mandated by the state, ... if, after a hearing, the
commission finds any one of the following: ...The statute created a new crime or
infraction, eliminated a crime or infraction, or changed the penalty for a crime or infraction,
but only for that portion of the statute relating directly to the enforcement of the crime or
infraction.”

AB 1540 added Penal Code § 1170.03, which requires Claimant to perform non-
enforcement related activities, including*: (1) preparing for hearings related to sentencing
cases submitted by the California Department of Corrections and Rehabilitation (CDCR);
(2) acting as appointed counsel in response to a recommendation from CDCR,;
and (3) acting as appointed counsel for individuals after a sentence has been invalidated.

' California Constitution article XIIl B, section 6.

2 Ballot Pamp., Special Statewide Elec., (Nov. 6, 1979) p. 18 [cited in City of San Jose v. State of Califomia (1996) 45
Ca.App.4™h 1802, 1817]

3 Government Code § 17556(g) — emphasis added.

4 Penal Code § 1170.03 was subsequently renumbered, effective July 1, 2022, as Penal Code §1172.1 by AB 200,
Sec. 8.
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Page 2 of 2

Therefore, the Commission has not met its burden in showing that the activities described
in AB 1540 changed the penalty as it relates directly to the enforcement of the crime.

Further, the Commission’s reliance on the San Diego appellate decision involving the
Youth Offender Parole Hearing (YOPH) test claim is inapplicable to the test claim statute.®
There, the court determined that the YOPH statute changed the penalty for crimes
because the statute explicitly changed the eligibility date for parole. AB 1540 makes no
specific penalty change, but rather outlines procedures courts must follow based on
recommendations from the CDCR and District Attorney. Therefore, unlike with the San
Diego appellate decision, GC § 17556(g) does not apply since the test claim statute made
no changes to the penalties for crimes.

Ill. Conclusion

Claimant disagrees with the Commission’s broad interpretation of GC § 17556(g) and
urges the Commission to find that the exemption does not apply. Under the requirement
to construe subvention exceptions narrowly, GC § 17556(g) provides no basis for
excepting the State from its subvention obligation. Furthermore, Claimant asserts that
the narrowly tailored exemption as stated in article XIll B, section 6 of the California
Constitution does not apply to this test claim. If the Commission determines that the
exemption applies, Claimant requests that the Commission exercise its discretion to
reimburse Claimant for the substantial costs incurred to Claimant by the enactment of
AB 1540.

5 County of San Diego v. Commission on State Mandates YOPH (2023) 91 Cal.App.5t" 625, 641.

HOA.104567303.1



DECLARATION OF SERVICE BY EMAIL

I, the undersigned, declare as follows:

| am a resident of the County of Sacramento and | am over the age of 18 years, and not
a party to the within action. My place of employment is 980 Ninth Street, Suite 300,
Sacramento, California 95814.

On December 22, 2023, | served the:
e Current Mailing List dated December 6, 2023

e Claimant’s Comments on the Draft Proposed Decision filed
December 20, 2023

Criminal Procedure: Resentencing, 22-TC-03

Penal Code Section 1170.03 As Added by Statutes 2021, Chapter 719,
Section 3.1 (AB 1540)"

County of Los Angeles, Claimant

by making it available on the Commission’s website and providing notice of how to
locate it to the email addresses provided on the attached mailing list.

| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on
December 22, 2023 at Sacramento, California.

Jill L. Magee

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

(916) 323-3562

1 Statutes 2022, chapter 58 (AB 200) renumbered Penal Code section 1170.03 to Penal
Code section 1172.1, with no changes to the statute’s contents, effective June 30, 2022.
In addition, Statutes 2023, chapter 131 (AB 1754) amended section 1172.1 to remove a
comma.



12/20/23, 4:33 PM Mailing List

COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 12/6/23

Claim

Number: 22-TC-03

Matter: Criminal Procedure: Resentencing

Claimant: County of Los Angeles

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED
PERSONS:

Each commission mailing list is continuously updated as requests are received to
include or remove any party or person on the mailing list. A current mailing list is
provided with commission correspondence, and a copy of the current mailing list is
available upon request at any time. Except as provided otherwise by commission
rule, when a party or interested party files any written material with the commission
concerning a claim, it shall simultaneously serve a copy of the written material on
the parties and interested parties to the claim identified on the mailing list provided
by the commission. (Cal. Code Regs., tit. 2, § 1181.3.)

Adaoha Agu, County of San Diego Auditor & Controller Department
Projects, Revenue and Grants Accounting, 5530 Overland Avenue, Ste. 410 ,
MS:0-53, San Diego, CA 92123

Phone: (858) 694-2129

Adaoha.Agu@sdcounty.ca.gov

Rachelle Anema, Division Chief, County of Los Angeles

Accounting Division, 500 W. Temple Street, Los Angeles, CA 90012
Phone: (213) 974-8321

RANEMA @auditor.lacounty.gov

Lili Apgar, Specialist, State Controller's Office

Local Reimbursements Section, 3301 C Street, Suite 740, Sacramento, CA
95816

Phone: (916) 324-0254

lapgar@sco.ca.gov

Socorro Aquino, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
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Phone: (916) 322-7522
SAquino@sco.ca.gov

Aaron Avery, Legislative Representative, California Special Districts
Association

1112 I Street Bridge, Suite 200, Sacramento, CA 95814

Phone: (916) 442-7887

Aarona(@csda.net

Anna Barich, Attorney, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 323-3562

Anna.Barich@csm.ca.gov

Guy Burdick, Consultant, MGT Consulting

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 833-7775

gburdick@mgtconsulting.com

Allan Burdick,

7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916) 203-3608

allanburdick@gmail.com

Rica Mae Cabigas, Chief Accountant, Auditor-Controller

Accounting Division, 500 West Temple Street, Los Angeles, CA 90012
Phone: (213) 974-8309

rcabigas@auditor.lacounty.gov

Evelyn Calderon-Yee, Bureau Chief, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments,
3301 C Street, Suite 740, Sacramento, CA 95816

Phone: (916) 324-5919

ECalderonYee@sco.ca.gov

Michael Cantrall, California Public Defenders Association
10324 Placer Lane, Sacramento, CA 95827

Phone: (916) 362-1686

webmaster@cpda.org

Peter Chang, California Department of Justice

1300 I Street, Suite 125, P.O. Box 944255, Sacramento, CA 94244-2550
Phone: (916) 324-8835

peter.chang(@doj.ca.gov

Annette Chinn, Cost Recovery Systems, Inc.
705-2 East Bidwell Street, #294, Folsom, CA 95630
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Phone: (916) 939-7901
achinncrs@aol.com

Carolyn Chu, Senior Fiscal and Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

P one: (916) 319-8326

Carolyn.Chu@]lao.ca.gov

Thomas Deak, Senior Deputy, County of San Diego

Office of County Counsel, 1600 Pacific Highway, Room 355, San Diego, CA
92101

Phone: (619) 531-4810

Thomas.Deak(@sdcounty.ca.gov

Kalyn Dean, Senior Legislative Analyst, California State Association of
Counties (CSAC)

Government Finance and Administration, 1100 K Street, Suite 101,
Sacramento, CA 95814

Phone: (916) 327-7500

kdean@counties.org

Margaret Demauro, Finance Director, Town of Apple Valley
14955 Dale Evans Parkway, Apple Valley, CA 92307

Phone: (760) 240-7000

mdemauro@applevalley.org

Donna Ferebee, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-8918
donna.ferebee@dof.ca.gov

Tim Flanagan, Office Coordinator, Solano County

Register of Voters, 678 Texas Street, Suite 2600, Fairfield, CA 94533
Phone: (707) 784-3359

Elections@solanocounty.com

Mike Gomez, Revenue Manager, City of Newport Beach
100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3240

mgomez@newportbeachca.gov

Heather Halsey, Executive Director, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

heather.halsey@csm.ca.gov
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Chris Hill, Principal Program Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, 8th Floor, Sacramento, CA 95814
Phone: (916) 445-3274

Chris.Hill@dof.ca.gov

Tiffany Hoang, Associate Accounting Analyst, State Controller's Office
Local Government Programs and Services Division, Bureau of Payments,
3301 C Street, Suite 740, Sacramento, CA 95816

Phone: (916) 323-1127
THoang@sco.ca.gov

Jason Jennings, Director, Maximus Consulting

Financial Services, 808 Moorefield Park Drive, Suite 205, Richmond, VA
23236

Phone: (804) 323-3535

SB90@maximus.com

Angelo Joseph, Supervisor, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments,
3301 C Street, Suite 740, Sacramento, CA 95816

Phone: (916) 323-0706

Aloseph@sco.ca.gov

Anita Kerezsi, AK & Company

2425 Golden Hill Road, Suite 106, Paso Robles, CA 93446
Phone: (805) 239-7994

akcompanysb90@gmail.com

Lisa Kurokawa, Bureau Chief for Audits, State Controller's Office
Compliance Audits Bureau, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 327-3138

lkurokawa@sco.ca.gov

Eric Lawyer, Legislative Advocate, California State Association of Counties
(CSAC)

Government Finance and Administration, 1100 K Street, Suite 101,
Sacramento, CA 95814

Phone: (916) 650-8112

elawyer@counties.org

Kim-Anh Le, Deputy Controller, County of San Mateo

555 County Center, 4th Floor, Redwood City, CA 94063

Phone: (650) 599-1104

kle@smcgov.org
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Fernando Lemus, Principal Accountant - Auditor, County of Los Angeles
Claimant Representative

Auditor-Controller's Office, 500 West Temple Street, Room 603, Los Angeles,
CA 90012

Phone: (213) 974-0324

flemus@auditor.lacounty.gov

Erika Li, Chief Deputy Director, Department of Finance
915 L Street, 10th Floor, Sacramento, CA 95814

Phone: (916) 445-3274

erika.li@dof.ca.gov

Diego Lopez, Consultant, Senate Budget and Fiscal Review Committee
1020 N Street, Room 502, Sacramento, CA 95814

Phone: (916) 651-4103

Diego.Lopez@sen.ca.gov

Everett Luc, Accounting Administrator I, Specialist, State Controller's Office
3301 C Street, Suite 740, Sacramento, CA 95816

Phone: (916) 323-0766

ELuc@sco.ca.gov

Jill Magee, Program Analyst, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

Jill. Magee@csm.ca.gov

Darryl Mar, Manager, State Controller's Olffice
3301 C Street, Suite 740, Sacramento, CA 95816
Phone: (916) 323-0706

DMar@sco.ca.gov

Graciela Martinez, President, California Public Defenders Association
10324 Placer Lane, Sacramento, CA 95827

Phone: (916) 362-1686

gmartinez@pubdef.lacounty.gov

Tina McKendell, County of Los Angeles

Auditor-Controller's Office, 500 West Temple Street, Room 603, Los Angeles,
CA 90012

Phone: (213) 974-0324

tmckendell@auditor.lacounty.gov

Michelle Mendoza, MAXIMUS
17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
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Phone: (949) 440-0845
michellemendoza@maximus.com

Lourdes Morales, Senior Fiscal and Policy Analyst, Legislative Analyst's
Office

925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8320

Lourdes.Morales@LAO.CA.GOV

Marilyn Munoz, Senior Staff Counsel, Department of Finance
915 L Street, Sacramento, CA 95814

Phone: (916) 445-8918

Marilyn.Munoz@dof.ca.gov

Andy Nichols, Nichols Consulting

1857 44th Street, Sacramento, CA 95819
Phone: (916) 455-3939
andy@nichols-consulting.com

Patricia Pacot, Accountant Auditor I, County of Colusa
Office of Auditor-Controller, 546 Jay Street, Suite #202 , Colusa, CA 95932

Phone: (530) 458-0424
ppacot@countyofcolusa.org

Arthur Palkowitz, Law Offices of Arthur M. Palkowitz
12807 Calle de la Siena, San Diego, CA 92130

Phone: (858) 259-1055

law@artpalk.onmicrosoft.com

Kirsten Pangilinan, Specialist, State Controller's Office
Local Reimbursements Section, 3301 C Street, Suite 740, Sacramento, CA
95816

Phone: (916) 322-2446
KPangilinan@sco.ca.gov

Jai Prasad, County of San Bernardino

Office of Auditor-Controller, 222 West Hospitality Lane, 4th Floor, San
Bernardino, CA 92415-0018

Phone: (909) 386-8854

jai.prasad@sbcountyatc.gov

Jonathan Quan, Associate Accountant, County of San Diego

Projects, Revenue, and Grants Accounting, 5530 Overland Ave, Suite 410, San
Diego, CA 92123

Phone: 6198768518

Jonathan.Quan@sdcounty.ca.gov
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Roberta Raper, Director of Finance, City of West Sacramento
1110 West Capitol Ave, West Sacramento, CA 95691

Phone: (916) 617-4509

robertar@cityofwestsacramento.org

Jessica Sankus, Senior Legislative Analyst, California State Association of
Counties (CSAC)

Government Finance and Administration, 1100 K Street, Suite 101,
Sacramento, CA 95814

Phone: (916) 327-7500

jsankus(@counties.org

Michaela Schunk, Legislative Coordinator, California State Association of
Counties (CSAC)

1100 K Street, Suite 101, Sacramento, CA 95814

Phone: (916) 327-7500

mschunk@counties.org

Cindy Sconce, Director, MGT

Performance Solutions Group, 3600 American River Drive, Suite 150,
Sacramento, CA 95864

Phone: (916) 276-8807

csconce@mgtconsulting.com

Carla Shelton, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 323-3562
carla.shelton@csm.ca.gov

Camille Shelton, Chief Legal Counsel, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

camille.shelton@csm.ca.gov

Natalie Sidarous, Chief, State Controller's Office

Local Government Programs and Services Division, 3301 C Street, Suite 740,
Sacramento, CA 95816

Phone: 916-445-8717

NSidarous@sco.ca.gov

Kim Stone, Legislation, California District Attorneys Association
2495 Natomas Park Drive, Suite 575, Sacramento, CA 95833
Phone: (916) 443-2017

kim@stoneadvocacy.com

11
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Jolene Tollenaar, MGT Consulting Group

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 243-8913

jolenetollenaar@gmail.com

Brian Uhler, Principal Fiscal & Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8328

Brian.Uhler@LAO.CA.GOV

Oscar Valdez, Interim Auditor-Controller, County of Los Angeles

Claimant Contact

Auditor-Controller's Office, 500 West Temple Street, Room 525, Los Angeles,
CA 90012

Phone: (213) 974-0729

ovaldez(@auditor.lacounty.gov

Antonio Velasco, Revenue Auditor, City of Newport Beach
100 Civic Center Drive, Newport Beach, CA 92660

Phone: (949) 644-3143

avelasco@newportbeachca.gov

Ada Waelder, Legislative Analyst, Government Finance and Administration,
California State Association of Counties (CSAC)

1100 K Street, Suite 101, Sacramento, CA 95814

Phone: (916) 327-7500

awaelder@counties.org

Renee Wellhouse, David Wellhouse & Associates, Inc.
3609 Bradshaw Road, H-382, Sacramento, CA 95927
Phone: (916) 797-4883

dwa-renee@surewest.net

Adam Whelen, Director of Public Works, City of Anderson
1887 Howard St., Anderson, CA 96007

Phone: (530) 378-6640

awhelen@ci.anderson.ca.us

Colleen Winchester, Senior Deputy City Attorney, City of San Jose
200 East Santa Clara Street, 16th Floor, San Jose, CA 95113

Phone: (408) 535-1987

Colleen.Winchester@sanjoseca.gov

Jacqueline Wong-Hernandez, Deputy Executive Director for Legislative
Aftairs, California State Association of Counties (CSAC)
1100 K Street, Sacramento, CA 95814

12
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Date of Hearing: April 27, 2021 Exhibit E
Counsel: David Billingsley

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Reginald Byron Jones-Sawyer, Sr., Chair

AB 1540 (Ting) — As Amended April 22, 2021

SUMMARY: Requires the court to provide counsel for the defendant when there is
recommendation from the Secretary of the Department of Corrections and Rehabilitation
(CDCR), the Board of Parole Hearings (BPH), Sheriff, or the prosecuting agency, to recall an
mmate’s sentence and resentence that mmate to a lesser sentence. Creates a presumption
favoring recall and resentencing, as specified, when the recommendation has been made by one
of the agencies described above. Specifically, this bill:

1) Establishes additional rules and procedures for the existing process for courts when CDCR,
BPH, Sheriff, or District Attorney, or the Attorney General recommend that a sentence of
convicted defendant be recalled and that the defendant be resentenced.

2) Requires the court considering the resentencing to apply the sentencing rules of the Judicial
Council and any changes in the law that reduce sentences or provide for judicial discretion so
as to eliminate disparity of sentences and to promote uniformity of sentencing.

3) Allows the resentencing court to, in the interest of justice and regardless of whether the
original sentence was imposed after a trial or plea agreement, do the following:

a) Reduce a defendant’s term of imprisonment by modifying the sentence; and

b) Vacate the defendant’s conviction and impose judgment on any necessarily included
lesser offense or lesser related offense, whether or not that offense was charged in the
original pleading, and then resentence the defendant to a reduced term of imprisonment.

4) Specifies that the court may consider postconviction factors, including, but not limited to, the
mmate’s disciplinary record and record of rehabilitation while incarcerated, evidence that
reflects whether age, time served, and diminished physical condition, if any, have reduced
the mmate’s risk for future violence, and evidence that reflects that circumstances have
changed since the inmate’s original sentencing so that the inmate’s continued incarceration is
no longer in the interest of justice.

5) Requires the court to give credit for time served.
6) Requires the court state on the record the reasons for its decision to deny resentencing.

7) Specifies that the court may state its decision to grant resentencing on the record or in
writing.
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8) Provides that resentencing may be granted without a hearing upon a stipulation by the
parties.

9) States that resentencing shall not be denied, nor a stipulation rejected, without a hearing
where the parties have an opportunity to address the basis for the intended denial or rejection.

10) States that if a hearing is held the defendant shall appear at the hearing by video unless
counsel requests their physical presence in court.

11) Specifies that if a resentencing request is from CDCR, BPH, Sherriff, a District Attorney, or
the Attorney General, all of the following shall apply:

a) The court shall provide notice to the defendant and set an initial conference within 30
days;

b) The court’s order setting the conference shall also appoint counsel to represent the
defendant; and,

c) There shall be a presumption favoring recall and resentencing of the defendant, which
may only be overcome if a court finds the defendant is an unreasonable risk of danger to
public safety because the court finds an unreasonable risk that the defendant would
commit a violent felony, as specified.

12) Makes Legislative Findings and Declarations.

13) Makes technical and conforming changes.

EXISTING LAW:

1) Provides that the purpose of imprisonment for crime is punishment; that this purpose is best
served by terms proportionate to the seriousness of the offense with provision for uniformity
in the sentences of offenders committing the same offense under similar circumstances; and
that the elimination of disparity, and the provision of uniformity, of sentences can best be
achieved by determinate sentences fixed by statute in proportion to the seriousness of the
offense, as determined by the Legislature, to be imposed by the court with specified
discretion. (Pen. Code, § 1170, subd. (a)(1).)

2) Provides that when a judgment of imprisonment is to be imposed and the statute specifies
three possible terms, the choice of the appropriate term shall rest within the sound discretion
of the court. (Pen. Code, § 1170, subd. (b).)

3) Provides that the court can recall the defendant’s sentence within 120 days of the defendant’s
commitment, or at any time upon a recommendation of the Secretary of the Department of
Corrections and Rehabilitation or the Board of Parole Hearings (for prison sentences) or the
county correctional administrator (for jail sentences) and impose a new sentence. (Pen.
Code, 8 1170, subd. (d)(1).) Provides that when a sentencing enhancement specifies three
possible terms, the choice of the appropriate term shall rest within the sound discretion of the
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court. (Pen. Code, § 1170.1(d).)

Allows a defendant who was a minor at the time he or she received a sentence of life without
the possibility of parole to petition the court for a new sentence after completing 15 years
imprisonment. (Pen. Code, § 1170, subd. (d)(2)(A)(i).)

Allows the Secretary of the Department of Corrections and Rehabilitation or the Board of
Parole Hearings to make a recommendation to the sentencing court that a defendant’s
sentenced be recalled and that he or she be given a new sentence for medical reasons. (Pen.
Code, § 1170, subd. (e)(1).)

Provides that sentencing choices requiring a statement of a reason include “[s]electing one of
the three authorized prison terms referred to in section 1170(b) for either an offense or an
enhancement.” (Cal. Rules of Court, Rule 4.406(b)(4).)

Provides that, in exercising discretion to select one of the three authorized prison terms
referred to in statute, "the sentencing judge may consider circumstances in aggravation or
mitigation, and any other factor reasonably related to the sentencing decision. The relevant
circumstances may be obtained from the case record, the probation officer’s report, other
reports and statements properly received, statements in aggravation or mitigation, and any
evidence introduced at the sentencing hearing.” (Cal. Rules of Court, Rule 4.420(b).)

Requires the sentencing judge to consider relevant criteria enumerated in the Rules of Court.
(Cal. Rules of Court, Rule 4.409.)

Prohibits the sentencing court from using a fact charged and found as an enhancement as a
reason for imposing the upper term unless the court exercises its discretion to strike the
punishment for the enhancement. (Cal. Rules of Court, Rule 4.420(c).)

10) Prohibits the sentencing court from using a fact that is an element of the crime to impose a

greater term. (Cal. Rules of Court, Rule 4.420(d).)

11) Enumerates circumstances in aggravation, relating both to the crime and to the defendant, as

specified. (California Rules of Court, Rule 4.421.)

12) Enumerates circumstances in mitigation, relating both to the crime and to the defendant, as

specified. (California Rules of Court, Rule 4.423.)

FISCAL EFFECT: Unknown

COMMENTS:

1)

Author's Statement: According to the author, "California’s Penal Code allows for law
enforcement authorities to request a person be resentenced if the circumstances have changed
since the original sentencing and/or if the person’s incarceration is no longer in the interest of
justice. Although the requests for resentencing are made by law enforcement authorities, the
ultimate decision to recall a person’s sentence and reduce their punishment remains with the
courts. Courts are currently left to sift through a statute that does not provide adequate
structure for the resentencing process, leaving many requests languishing in limbo, or worse -

3



2)

3)

AB 1540
Page 4

denied without reason. The changes contained in AB 1540 strengthen common procedural
problems to address equity and due process concerns in how courts should handle second
look sentencing requests.”

Determinate Sentencing: Most felonies are punished under the Determinate Sentencing
Law (DSL). (Pen. Code, § 1170.) The DSL covers felonies for which three specified terms
are provided in statute; crimes declared to be felonies but for which there is no specified
term; and crimes simply made punishable by imprisonment in the state prison or in the
county jail pursuant to realignment. The latter two categories are punishable by 16 months
(low term), 2 years (middle term), or 3 years (upper term). (Pen. Code, § 18.)

Under the DSL, where three terms are specified, the court is free to choose any of the three
terms, using valid discretion. The judge must still state reasons for the term selected. (Pen.
Code, 8 1170, subd. (b); see also Cal. Rules of Court, rules 4.406(b)(4) , 4.420(¢).) “[T]he
sentencing judge may consider circumstances in aggravation or mitigation, and any other
factor reasonably related to the sentencing decision. The relevant circumstances may be
obtained from the case record, the probation officer’s report, other reports and statements
properly received, statements in aggravation or mitigation, and any evidence introduced at
the sentencing hearing.” (Cal Rules of Court, rule 4.420(b), see also Pen. Code, § 1170,
subd. (b).) The Rules of Court list both aggravating factors and mitigating factors. In each
category there are factors relating to the crime and factors relating to the defendant. (See Cal.
Rules of Court, rule 4.421 and rule 4.423.)

Currently, under Penal Code section 1170, subdivision (d), a trial court may recall a
defendant’s sentence and “impose any otherwise permissible new sentence, which may
include consideration of facts that arose after [the defendant] was committed to serve the
original sentence.” (Dix v. Superior Court (1991) 53 Cal.3d 442, 465.) The new sentence
cannot be greater than the original sentence. (Pen. Code, § 1170, subd. (d)(1).) The court’s
recall of a sentence for resentencing on the recommendation of the county correctional
administrator, the Secretary of the CDCR, or the Board of Parole Hearings, or the county
correctional administrator may occur at any time. However, a trial court’s recall for
resentencing on its own motion must occur within 120 days after the commitment date. (Pen.
Code, § 1170, subd. (d)(1).)

Prison Over-Crowding: In January 2010, a three-judge panel issued a ruling ordering the
State of California to reduce its prison population to 137.5% of design capacity because
overcrowding was the primary reason that CDCR was unable to provide inmates with
constitutionally adequate healthcare. (Coleman/Plata vs. Schwarzenegger (2010) No. Civ S-
90-0520 LKK JFM P/NO. C01-1351 THE.) The United State Supreme Court upheld the
decision, declaring that “without a reduction in overcrowding, there will be no efficacious
remedy for the unconstitutional care of the sick and mentally il” mmates in California’s
prisons. (Brown v. Plata (2011) 131 S.Ct. 1910, 1939; 179 L.Ed.2d 969, 999.)

After continued litigation, on February 10, 2014, the federal court ordered California to
reduce its in-state adult institution population to 137.5% of design capacity by February 28,
2016, as follows: 143% of design bed capacity by June 30, 2014; 141.5% of design bed
capacity by February 28, 2015; and, 137.5% of design bed capacity by February 28, 2016.

CDCR’s weekly report, as of April 7, 2021, on the prison population notes that the in-State
4
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adult institution population is currently 92,028 inmates, which amounts to approximately
103.7% of design capacity. (https//www.cdcr.ca.gov/research/wp-
content/up loads/sites/174/2021/04/Tpop1d210407.pdf)

Thus, while CDCR is currently in compliance with the three-judge panel’s order on the
prison population, the state needs to maintain a “durable solution” to prison overcrowding
“consistently demanded” by the court. (Opmion Re: Order Granting in Part and Denying in
Part Defendants’ Request For Extension of December 31, 2013 Deadline, NO. 2:90-cv-0520
LKK DAD (PC), 3-Judge Court, Coleman v. Brown, Platav. Brown (2-10-14).)

California has announced it is closing two prisons and it possible more prisons could be
closed in coming vyears. California has declared that Deuel Vocational Institution in Tracy
and California Correctional Center in Susanville will be closed. According to the Legislative
Analyst’s Office, the state could close a total of five prisons by 2025, which in turn could
save an estimated $1.5 billion in annual spending. The corrections department, which has a
budget of $16 billion, oversees 34 prisons and more than 50,000 employees.
(https//abat.assembly.ca.gov/sites/abgt.assembly.ca.gov/files/Feb%2022%20S ub%205%20A

genda.pdf).

By allowing prisoners to request a recommendation for resentencing from the district
attorney, this bill may result in more prisoners being resentenced to less time, thereby
reducing California’s prison population.

Committee on the Revision of the Penal Code Recommendation on Resentencing: On
January 1, 2020, the Committee on Revision of the Penal Code (Committee) was formed.
The Committee has seven members. Five are appointed by the Governor for four-year terms.
One is an assembly member selected by the speaker of the assembly; the last is a senator
selected by the Senate Committee on Rules. The Governor selects the Committee’s chair

The principal duties of the Committee include establishing alternatives to incarceration that
will aid in the rehabilitation of offenders and improving the system of parole and probation.
The Committee made several recommendations to improve the criminal justice system in its
2020 Annual Report and Recommendations. One of the 10 recommendations made by the
Committee was to establish a judicial process for “second look™ resentencing. The
recommendation builds on California’s existing law allowing incarcerated individuals to be
resentenced in the interest of justice.

(http//www.clrc.ca.gov/CRPC/Pub/Reports/CRPC AR2020.pdf)

California has expanded the statute governing resentencing to allow certain law enforcement
officials, including the Secretary of CDCR or the district attorney of the county of
conviction, to request that a person be resentenced at any time for any reason. A court that
receives such a request is vested with authority to recall the person’s sentence and issue a
new, reduced punishment, if “circumstances have changed since the inmate’s original
sentencing so that the inmate’s continued incarceration is no longer in the interest of justice.”

The Committee noted that despite these expansions to the resentencing statute, current law
has failed to protect many important interests at stake. For example, because the Penal Code
does not provide any rules, many trial courts provide virtually no process while considering
these requests, including denying resentencing requests without providing notice to the
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parties, appointing counsel, or giving parties an opportunity to be heard. (Id.)
With respect recall and resentencing, the Committee recommended the following:
a) Establish judicial procedures for evaluating resentencing requests;

i) Inall cases, require notice, initial conference within 60 days, and written reasons for
court decisions.

i) For all cases initiated by law enforcement, require appointment of counsel.

b) Establish that resentencing is presumed if law enforcement officials recommend
resentencing because a sentence is unjust or because of a person’s exceptional
rehabilitative achievement while incarcerated; and

¢) Expand “second look™ sentencing opportunities by allowing any person who has served
more than 15 years to request a reconsideration of sentence by establishing that
“continued incarceration is no longer in the interest of justice.” (Id.)

This bill is a response to the Committee’s recommendations on resentencing. Consistent
with the Committee’s recommendations, this bill would require a court to appoint the
defendant an attorney when the recommendation for recall and resentencing is made by BPH,
CDCR, county sheriff housing the defendant, or the prosecuting agency. In those same
cases, the court would be required to set an initial conference within 30 days and there would
be a presumption in favor of recall and resentencing.

The Legislature has made a number of changes in the law over the past few years providing
courts more discretion to dismiss enhancements. Those changes in the law potentially would
give a court more flexibility to resentence if the law at the time of resentencing was applied.
This bill directs the court to apply the sentencing rules of the Judicial Council and any
changes in the law that reduce sentences or provide for judicial discretion so as to eliminate
disparity of sentences and to promote uniformity of sentencing. Based on that directive, it
appears the court would apply the law at the time of resentencing, rather than the law as it
was at the time of the defendant’s initial sentence. However, this bill provides a court broad
discretion regardless of the timeframe of the applicable law. Under the provisions of this
bill, the court is not limited by the charge(s) on which the defendant was convicted. The
court could sentence the defendant on lesser included or lesser related offenses. That would
provide the court a wide range of option in selecting a new sentence.

This bill would require a court to presume that it is appropriate to recall and resentence a
defendant that has been referred by CDCR, BPH, the county sheriff, or the prosecuting
agency, unless a court finds an unreasonable risk that the defendant would commit a violent
felony, as specified. That is a fairly high bar. However, these are cases which have already
been vetted as being appropriate for recall and resentencing by the law enforcement agencies
recommending recall and resentencing. Even if a court grants the petition for recall and
resentence, the court still has discretion in imposing a new sentence. The new sentence
cannot be more than the original sentence, but a court would not necessarily impose a lower
sentence if the court did not otherwise feel that one was appropriate (unless a change in law
from the time of the original sentence mandated a lower sentence).

6



AB 1540
Page 7

5) Argument in Support: According to the Ella Baker Center for Human Rights, “Penal Code
section 1170(d)(1) has existed for decades, but was given a renewed focus in 2018 when two
bills passed that granted district attorneys the ability to make these referrals and provided
CDCR with funds to make recommendations. Since then, CDCR has made close to 2,000
recommendations and an increasing number of district attorneys are making use of the
process. However, this increase in referrals has revealed several procedural issues that AB
1540 (Ting) seeks to address.

“For example, right now large numbers of referrals are being ignored or denied by the courts
without any mnput from either side. This is in part because Penal Code § 1170(d)(1) doesn’t
provide guidance on how the courts should handle these types of recommendations.
Incarcerated individuals also often don’t have access to lawyers, and, in many cases, have no
idea they have been recommended.

“AB 1540 (Ting) seeks to address these issues so that Penal Code § 1170(d)(1) can be fully
and fairly applied. It will do this by ensuring that an incarcerated person receives notice of
their referral; establishing court deadlines and the right to counsel; providing a presumption
in favor of resentencing for all law enforcement referrals; and clarifying that a judge can
reduce a charge to a lesser-included or lesser-related offense. AB 1540 (Ting) will also give
the Attorney General’s office the power to recommend a person for resentencing when they
prosecuted the case and make Penal Code § 1170(d)(1) its own Penal Code section to clarify
the law.”

6) Argument in Opposition: According to the California District Attorneys Association, <. . .,
AB 1540 would shift the burden of proof from a standard which allows the court to grant a
petition when the evidence shows that the inmate’s continued incarceration is no longer in
the interest of justice, to an impossible-to-rebut standard that would require the court to grant
every petition “unless there is evidence beyond a reasonable doubt that the defendant is likely
to commit a future violent crime.” This would not only impose the highest standard of proof
in the inverse but would require the impossible — the ability to not only accurately predict the
future, but to do so beyond a reasonable doubt. There will never be proof beyond a
reasonable doubt of the future conduct of any human being because no human is possessed of
such ability. Moreover, the proposed standard only contemplates the commission of a future
“violent” crime. This, by definition, precludes consideration of the likelihood that the mmate
will commit future non-violent crimes such as domestic violence, rape by intoxication or
child molestation which are highly likely to be repeated in the absence of successful
rehabilitation.

“Finally, AB 1540 would apply not only to convictions at trial but also to convictions
resulting from plea bargain and would preclude the prosecution and court from
withdrawing their end of the original plea agreement when resentencing was granted.
Freeing the inmate of the obligations of a plea agreement while continuing to bind the
court and prosecution will have negative consequences. Neither prosecutors nor the court
will be willing to enter into plea bargains that entail reduced sentences or dismissal of
charges when the defendant will not be bound by his or her end of the agreement.”

7) Related Legislation:
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AB 1245 (Cooley), would authorize a petition for resentencing by a defendant who has
served at least 15 years of their sentence and has at least 24 months of their sentence
remaining. AB 1245 is awaiting hearing in the Assembly Public Safety Committee.

AB 124 (Kamlager), would authorize the court to resentence an inmate upon a motion by
the inmate and would require the court, when resentencing an inmate, to consider if the
inmate experienced intimate partner violence, commercial sex trafficking, commercial
sexual exploitation, or human trafficking. AB 124 is awaiting hearing in the Assembly
Appropriations Committee.

Prior Legislation:

a)

b)

AB 865 (Levine), Chapter 523, Statutes of 2018, authorized the court, under specified
conditions, to resentence any person who was sentenced for a felony conviction prior to
January 1, 2016, and who is, or was, a member of the United States military and who
may be suffering from specified mental health problems as a result of his or her military
service.

AB 1076 (Ting), Chapter 578, Statutes of 2019, requires starting on January 1, 2021, and
subject to an appropriation in the annual Budget Act, that the DOJ, on a monthly basis,
review the records in the statewide criminal justice databases grant relief to persons who
identify persons who are eligible for relief by having their arrest records, or their criminal
conviction records, withheld from disclosure, as specified.

AB 2942 (Ting), Chapter 1001, Statutes of 2018, allowed the district attorney of the
county where a defendant was convicted and sentenced to make a recommendation that
the court recall and resentence the defendant.

REGISTERED SUPPORT / OPPOSITION:

Support

A New Way of Life Re-entry Project

ACLU California Action

Alliance for Boys and Men of Color

American Friends Service Committee
Anti-recidivism Coalition

Asian Americans Advancing Justice - California
Asian Prisoner Support Committee
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California Coalition for Women Prisoners

California Public Defenders Association (CPDA)
California United for A Responsible Budget (CURB)
Californians for Safety and Justice

Cat Clark Consulting Services LLC

Communities United for Restorative Youth Justice (CURYJ)
Dignity and Power Now

Drug Policy Alliance

Ella Baker Center for Human Rights



Essie Justice Group

Felony Murder Elimination Project

Friends Committee on Legislation of California
Immigrant Legal Resource Center

Initiate Justice

Prison Yoga Project

Prisoner Advocacy Network

Prosecutors Alliance California
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San Francisco District Attorney's Office

San Francisco Public Defender
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Showing Up for Racial Justice (SURJ) Bay Area
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The Transformative In-prison Workgroup

The W. Haywood Burns Institute
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Uncommon Law

Urban Peace Movement
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Western Center on Law & Poverty
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Young Women's Freedom Center
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California District Attorneys Association
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SENATE COMMITTEE ON APPROPRIATIONS

Senator Anthony Portantino, Chair
2021 - 2022 Regular Session

AB 1540 (Ting) - Criminal procedure: resentencing

Version: July 12, 2021 Policy Vote: PUB.S. 4 -1
Urgency: No Mandate: Yes
Hearing Date: August 16, 2021 Consultant: Shaun Naidu

Bill Summary: AB 1540 would prohibit the court from denying resentencing of an
incarcerated person without a hearing whose sentence the Department of Corrections
and Rehabilitation (CDCR), the Board of Parole Hearings (BPH), or a specified local
authority has recommended to the court be recalled and the person be resentenced. It
also would create a presumption favoring recall and resentencing when the motion is
based on the recommendation of one of the entities described above.

Fiscal Impact:

e Unknown, potentially-significant workload cost pressures to the courts to hold
additional hearings for petitions that they otherwise would deny without a hearing
under existing law. While the superior courts are not funded on a workload basis, an
increase in workload could result in delayed court services and would put pressure
on the General Fund to increase the amount appropriated to backfill for trial court
operations. For illustrative purposes, the Budget Act of 2021 allocates $118.3
million from the General Fund for insufficient revenue for trial court operations.
(General Fund*)

e Unknown, potentially-significant workload costs in the thousands of dollars to CDCR
to supervise and transport individuals in state custody to attend resentencing
hearings that absent this measure would not have taken place. Actual costs would
depend on the number of incarcerated persons who receive a hearing because of
this measure and for whom remote/video appearances at the proceedings are not
exercised. (General Fund)

e Unknown, potentially-significant workload costs to counties, specifically district
attorneys and public defenders, to litigate resentencing requests. While this
measure would require the court to appoint counsel to represent the defendant, it is
unclear if this mandate would require state reimbursement. Resentencing could be
deemed a change to an element of the crime—the punishment in this instance—and
statutes that change an element of a crime are not subject to reimbursement. If this
measure is found to be a reimbursable mandate, however, the extent of which would
be determined by the Commission on State Mandates. (Local funds, General Fund)

¢ Unknown potential savings annually in reduced state incarceration costs for
individuals whom the courts resentence to a shorter term of imprisonment and/or
release from state facilities to the extent there are successful resentencing
recommendations after a hearing that would have been denied without a hearing
under existing law. The FY 2020-2021 per capita cost to detain a person in a state
prison is $112,691 annually, with an annual marginal rate per person of over
$13,000. Actual savings would depend on the number of individuals who are
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resentenced to a shorter term of incarceration in state prison because of this
measure. Aside from marginal cost savings per individual, however, CDCR would
experience an institutional cost savings only if the number of persons incarcerated
decreased to a level that would effectuate the closing of a prison yard or wing.
(General Fund)

*Trial Court Trust Fund

Background: According to the analysis of this bill by the Senate Committee on Public
Safety:

As a general matter, a court typically loses jurisdiction over a sentence
when the sentence begins. (Dix v. Superior Court (1991) 53 Cal. 3d 442,
455.) Once the defendant has been committed on a sentence
pronounced by the court, the court no longer has the legal authority to
increase, reduce, or otherwise alter the defendant’s sentence. (Id.)

However, the Legislature has created limited statutory exceptions allowing
a court to recall a sentence and resentence the defendant. (Id; Pen.
Code, § 1170, subd. (d).) Specifically, within 120 days of commitment, the
court has the ability to resentence the defendant as if it had never
imposed sentence to begin with. (Pen. Code, § 1170, subd. (d)(1).) In
addition, the Director of CDCR, and BPH, the county correctional
administrator, or the district attorney, can make a recommendation for
resentencing at any time. (Id.) The statute that provides this authority does
not provide any additional procedural guidelines of how a court should
proceed, such as whether a hearing is required or whether the defendant
should be appointed counsel.

Proposed Law: This bill would:

e Require the court to state its reasons for a resentencing decision on the record.

e Require the court, when it receives a request for resentencing to do the following:
o Provide notice to the defendant.
o Set a status conference within 30 days of the receipt of the request.
o Appoint counsel for the defendant.

e Allow the court to grant a resentencing without a hearing, if the parties are in
agreement.

e Create a presumption favoring recall and resentencing the defendant in the hearings
when the recommendation for resentencing is made by CDCR, BPH, the district
attorney or the administrator of the county jail, as relevant.

Related Legislation: AB 2942 (Ting, Ch. 1001, Stats. 2018) allowed the court to recall
and resentence a person upon the recommendation of the district attorney of the county
in which the person was sentenced and allowed a person incarcerated in state prison
who has served at least a specified amount of their sentence to request the district
attorney to recommend resentencing.
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AB 1156 (Brown, Ch. 378, Stats. 2015) applied various provisions of law relating to
persons convicted of a felony and sentenced to the state prison to persons sentenced to
county jail pursuant to the 2011 Realignment Legislation.

- END --
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Executive Summary

When the Legislature and Governor Gavin Newsom established the Committee on
Revision of the Penal Code, California launched its first concerted effort in decades
to thoroughly examine its criminal laws. The Legislature gave the Committee special
data-gathering powers, directing it to study all aspects of criminal law and procedure
and to make recommendations to “simplify and rationalize” the state’s Penal Code.

This is the Committee’s first report, and it details 10 reforms recommended
unanimously by Committee members. Our recommendations span California’s entire
criminal legal system, ranging from traffic court to parole consideration for people
serving life sentences. If enacted, these reforms would impact almost every person
involved in California’s criminal system and, we believe, measurably improve safety
and justice throughout the state.

Our recommendations follow a year of studying California’s criminal punishments.
We were guided by testimony from 56 expert witnesses, extensive public comment,
staff research, and over 50 hours of public hearings and Committee deliberation.
We believe the recommendations represent broad consensus among a wide array of
stakeholders, including law enforcement, crime victims, civil rights leaders, and people
directly impacted by the legal system. The report contains extensive support for each
recommendation, including empirical research, experiences from other jurisdictions,
and available data on California’s current approach to these issues.
The recommendations are:
1. Eliminate incarceration and reduce fines and fees for certain traffic offenses.
2. Require that short prison sentences be served in county jails.

3. End mandatory minimum sentences for nonviolent offenses.

4. Establish that low-value thefts without serious injury or use of a weapon
are misdemeanors.

5. Provide guidance for judges considering sentence enhancements.
6. Limit gang enhancements to the most dangerous offenses.

7. Retroactively apply sentence enhancements previously repealed by the
Legislature.

8. Equalize custody credits for people who committed the same offenses,
regardless of where or when they are incarcerated.

9. Clarify parole suitability standards to focus on risk of future violent or
serious offenses.

10. Establish judicial process for “second look” resentencing.
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Introduction

According to the most recent data from the California Department of Justice,
California has the lowest crime rates since comprehensive statewide statistics were
first recorded in 1969.! This continues a 30-year trend of steadily decreasing crime
rates.?At the same time, the state has enacted laws that markedly reduced the number
of people incarcerated in its state prison system.® The Committee on the Revision

of the Penal Code was established to rationalize and simplify California’s criminal
laws,* and we are committed to advancing policies that continue the state’s course of
improving public safety while simultaneously reducing unnecessary incarceration.

CRIME RATES IN CALIFORNIA
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Despite the recent public safety accomplishments and reforms, aspects of California’s
criminal legal system are undeniably broken. California remains under numerous court
rulings that our prisons and jails are unconstitutionally overcrowded. A decade ago,
the United States Supreme Court affirmed that conditions within California’s state
prisons constitute cruel and unusual punishment.® That case remains unresolved and
only exacerbated by the COVID-19 pandemic.®

Many law enforcement and judicial leaders appeared before the Committee this year
to address these problems and offer solutions that continue to protect public safety.”
Then-president of the District Attorneys Association, Nancy O’Malley of Alameda
County, encouraged expanded programs for alternatives to incarceration, including
for repeat offenders.® Santa Clara District Attorney Jeff Rosen suggested that all prison
sentences could be cut by 20% across the board.” Former Governor and Attorney
General Jerry Brown offered that all sentence enhancements could be eliminated and
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that more people should be granted parole.”® Los Angeles District Attorney George
Gascon questioned the rationale of sentences longer than 20 years." Likewise, Superior
Court Judge Richard Couzens told the Committee that it would be “fundamentally

fair” to allow any person incarcerated for more than 15 years to seek a “second look”
re-evaluation of his or her sentence.? And San Mateo County District Attorney Stephen
Wagstaffe, another former president of the California District Attorneys Association,
agreed that many criminal laws in California have lacked consistency or public safety
justification.”® As he explained to the Committee in October 2020, “[It’s] like the
Winchester Mystery House. We just keep adding rooms. There’s no theme.”*

This testimony was supported by some of the nation’s leading criminologists who
presented studies on the negative impact of extensive incarceration on long-term
public safety, communities, families, and individuals.” The Committee also heard from
University of California Professor Craig Haney, a national expert on criminal justice
policy, who testified powerfully at the Committee’s inaugural meeting in January 2020
that mismanaged criminal justice policies have undermined the general wellbeing of
all members of society by increasing racial and economic disadvantage.'®

Governor Newsom acknowledged many of these issues when he addressed the
Committee, noting “jaw-dropping” racial disparities in sentencing across the state.
He encouraged us to address the “deep racial overlays and the deep socioeconomic
overlays that often determine the fate of so many in our system.””

PRISON POPULATION IN CALIFORNIA
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This past year has made these issues impossible to ignore. The killing of George Floyd
last summer once again brought national attention to a truth that many involved in
the criminal legal system know: The current system has deep racial inequity at its core.
New data published for the first time in this report reveals that racial disparities may
be even worse than many imagined. Data obtained by the Committee for this report
confirms people of color are disproportionately punished under state laws — from
traffic infractions to serious and violent felonies. In addition, the COVID-19 pandemic
spotlighted the inadequate medical care and poor conditions within state prisons,
including the root cause of overcrowding.

California’s criminal system is also extraordinarily expensive. The 2021-22 state
budget for corrections is $16 billion, the large majority of which funds California
Department of Corrections and Rehabilitation operations.” This figure does

not include expenditures for county jails. California’s Director of Finance Keely
Bosler appeared before the Committee in July 2020 and testified that it costs
California around $83,000 per year to house a person in prison.” The Committee
also heard from the president of Crime Victims United, Nina Salarno Besselman,
who emphasized when she appeared before the Committee in October 2020 that
the state’s fiscal expenditures do not include sometimes immeasurable costs to
crime victims and communities. Nor does the state prison budget address the cost
to individuals and families otherwise impacted by the system. We heard several
stories of people who were incarcerated far longer than necessary and who are now
successful community members and leaders.

Lived experiences in California, newly available data, and peer-reviewed empirical
research prove that our mission to maintain or improve public safety while
simultaneously reducing unnecessary incarceration is possible and necessary.

In 2020, the Committee studied every level of California’s system over eight public
meetings, many of them two-day affairs. We heard from 56 witnesses, including
Governor Newsom, former Governor Brown, Attorney General Xavier Becerra,

and stakeholders from across California. Every major state law enforcement group
contributed to the Committee’s work and research, as did public defenders, victims’
advocates, formerly incarcerated individuals, and other system-impacted people,
including one person who joined a Committee meeting by video from behind
prison walls.

The Committee also welcomed and heard extensive public comment at each meeting.
Committee staff consulted with dozens of scholars, data analysts, and other experts
from California and around the country, to whom we are grateful for their expertise
and advice.

Throughout our review, the Committee discovered laws that were badly outdated,
incoherent, unsupported by data, and frequently implemented harsh punishments
without purpose or evidence of advancement of public safety. For example,
California’s robbery law—covering one of the most common crimes in California—
has been unchanged since 1872 and sweeps broadly, lumping serious and violent
conduct with petty thefts.?® The state standard for determining who to release on parole
also involves statutory provisions and regulations that are inconsistent with each other.?!
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The 10 recommendations in this report begin to address some of the most obvious
problems that the Committee found and indicate where we believe there is widespread,
multi-partisan support for reform. We were steered as much as possible by available
data and empirical research. This report benefits from dozens of peer-reviewed studies
and original research by Committee staff and partners. We also sought out reforms

that would have as broad an impact as possible with general consensus across interest
groups, keeping in mind the twin goals of improving public safety and creating a more
humane system.

Although our recommendations are not a one-dose panacea and will not cure the deep,
systemic problems with California’s criminal legal system, the recommendations in this
report represent a significant start to making our system more fair, more effective in
terms of protecting public safety, less racist, and less wasteful.

Of course, these recommendations are not self-executing. It is only with partnerships
from the Governor, the Legislature, state agencies, and county decision-makers that
any of these recommendations will make a difference. And the Committee is not naive:
The issues that are addressed every day in the criminal legal system are some of the
most profound and perplexing in human experience. They arouse strong passion on
every side.

The Committee also worked under a self-imposed limitation for this first year with

a decision to not recommend any reform that would require a voter initiative or
two-thirds vote in the Legislature in order to be enacted. This meant that some of
the most important issues in California’s criminal legal system and laws that impacted
the largest number of people — such as the Three Strikes law, life-without-parole
sentences, and the death penalty — were not part of our consideration this year.

This is not the first time that California has attempted a comprehensive review of

its criminal laws. In 1963, the Legislature established the Joint Legislative Committee
for the Revision of the Penal Code. According to that Committee’s initial report to
then-Governor Ronald Reagan, its mission was to address the “inadequacies of a code
which has never undergone basic, comprehensive revision since its adoption almost
a century ago.”?? That same year, the Chief Justice of the California Supreme Court
remarked that “although we are far along in the twentieth century, our Penal Code in
many respects has scarcely entered it”?* Members of that Committee consulted with
experts, examined available data, and collaborated with colleagues from other states.
Then, after six years of deliberation and study, the Committee unexpectedly and abruptly
abandoned all its work and laid off its staff in 1969. None of its reforms were adopted.?

It has now been almost 160 years since the Penal Code has undergone comprehensive
revision. Since 1963, the scope of the system, the extremity of the sentences it metes out,
and society’s conception of the proper response to criminal offending have all changed.
But one thing has remained the same: the need for a rational Penal Code that supports a
criminal system that maximizes public safety, treats everyone fairly, and helps to improve
communities and lives throughout the state.

We believe the reforms recommended in this report make important strides toward
achieving those goals.
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Prefatory Notes PUBLIC SAFETY

Public safety and furtherance of justice are twin goals of any justice system.

The Committee is well aware of the great strides California has made in improving
crime rates over the past 30 years. Our recommendations are designed to maintain or
improve that trend, relying on the most current empirical research and data.

We incorporated key findings from researchers who have studied incarceration trends,
both nationally and in California, and the effects on crime rates and recidivism.

We also relied on expertise from law enforcement leaders, including several elected
district attorneys, representatives from the California State Sheriffs’ Association, the
California Police Chiefs Association, the Chief Probation Officers of California,

the California Department of Corrections and Rehabilitation, the California Board of
Parole Hearings, and the California Correctional Peace Officers Association.

As also noted, crime rates in California began dropping in the 1990s, which is a significant
accomplishment. That drop did not stop when the prison population began to decrease
after 2006, including in the last decade when California enacted an ambitious agenda of
reforms.? And while the Committee is not ignorant of the spike in homicides in 2020,%
crime continues to be at historic lows.?” The law enforcement representatives who
appeared before the Committee this year generally supported the Committee’s mission of
continuing to both improve public safety and eliminating unnecessary incarceration.

This report also benefits from valuable input from members of the California
judiciary, victims’ rights organizations, defense attorneys, formerly incarcerated and
other system-impacted people, academics, and additional community and interest-
group advocates. We believe there are wide areas of common ground — evidenced
by empirical research — supporting reforms that improve public safety and reduce
wasteful incarceration at the same time.
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INCARCERATION TRENDS

Starting in the 1970s, the rate of incarceration began to rapidly increase in an
unprecedented manner, both nationally and in California.?® Between 1990 and 20009,
the average length of stay for people sent to prison in California increased by 51%.%

PRISON INCARCERATION RATE IN CALIFORNIA
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In 2019, a total of 35,390 people were sentenced to state prison® and over 900,000
were booked into county jails.*

California’s prison population boom began in 1976 with the enactment of the
Determinate Sentencing Law, followed by the Street Terrorism and Enforcement Act of
1988 and the Three Strikes law in 1994.%? California’s prison population more than tripled
from about 50,000 inmates in 1985 to a peak of 173,000 inmates in 2006.% At the same
time, California’s prison recidivism rate was the second worst in the nation.**

Researchers have found that lengthy sentences and high rates of incarceration have
diminishing returns in reducing crime rates.®* This is partly because people largely “age
out of crime.”*® The majority of violent crimes are committed by those less than 30
years old, and criminal involvement diminishes dramatically after age 40 and even more
after age 50.% As University of California Professor Steven Raphael testified before the
Committee in June 2020, the nationwide explosion in incarceration from 1989 to 2010
“had no measurable impact on overall violent crime rates.”®
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In recent years, California voters have embraced reforms to reduce California’s

prison population. Beginning in 2012, voters returned to the polls every two years,
overwhelmingly passing ballot measures that reformed California’s Three Strikes law
(Proposition 36), punishments for nonviolent offenses (Proposition 47), drug laws
(Proposition 64), and prison administration (Proposition 57).* These reforms built

on the Legislature’s intervention to alleviate prison crowding in response to federal
lawsuits.*® Today, according to one survey, even most crime victims in California
support further reforms to the state’s criminal legal system — including 75% of victims
favoring reducing sentence lengths for people in prison who are assessed as a low risk
to public safety.*

From its height in 2006, California’s prison population dropped by 27%.%

In 2020, following emergency measures aimed at curtailing the COVID-19 pandemic,
California’s state prison and jail populations declined even further.*

As of December 31, 2020, California’s prison population was at a 30-year low of 95,456
people.* This is 45% below the prison population in 2006* but still significantly
above the state prison’s intended capacity.** And because some of

the recent decrease in prison population was caused by pausing intake from county
jails, the prison population will likely increase once intake resumes.*

Despite these reforms, and California’s sustained decrease in crime rates, people of
color — Black men in particular — and people with mental health issues continue to
be incarcerated disproportionately.** The Committee is committed to addressing
these deep rooted systemic problems. There is no reason California cannot maintain
historically low crime rates while correcting glaring racial inequities in our criminal
justice system.
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DATA COLLECTION AND ANALYSIS

One of the Committee’s most important objectives is the development of an
aggregated collection of administrative data related to the criminal legal system.
If there was one issue that found unanimous agreement across all stakeholders,

it was that the state’s criminal legal policy should be based on empirical evidence.

We agree wholeheartedly with Attorney General Becerra, who appeared before the
Committee in October 2020 and advised that “data should be the base of where
we launch™ Other law enforcement and related agencies, including the California
Police Chiefs Association, the Chief Probation Officers of California, and the
California State Sheriffs’ Association, agreed that research — particularly into the
last decade of reform in California — is essential.®® Judges from the Judicial Council,
prosecutors, defense lawyers, and community activists all echoed that sentiment.”

Despite such widespread support for data research and empirical analysis, such
information is not readily available.?? California’s criminal justice data is spread
across the records of various state and local agencies, including the California
Department of Corrections and Rehabilitation, the California Department of Justice,
and the courts, sheriffs, prosecutors, and probation departments of California’s 58
counties. California is not alone in this respect. We are aware of no other jurisdiction
in the United States with a comprehensive collection of its criminal justice data.>

We are committed to addressing this issue. The Committee was granted special broad
authority to gather data and to address the problems of incomplete and fragmented
data. The Committee’s enabling statute provides in part that “[a]ll state agencies, and
other official state organizations, and all persons connected therewith shall give the
... Committee full information, and reasonable assistance in any matters of research
requiring recourse to them, or to data within their knowledge or control.”>

With this authority, the Committee has begun the process of gathering the various
agency datasets. We have partnered with data analysts and security experts to
ensure our research is sound and that confidential state data is protected by the
highest security protocols. We also received generous philanthropic support to
establish a long-term relationship with the California Policy Lab, a policy-focused
research lab at University of California, Berkeley, and University of California, Los
Angeles, to assist with collecting, analyzing, and understanding the data that the
Committee collects.

A NOTE ON “VIOLENT,” "NONVIOLENT,” AND “SERIOUS"” OFFENSES

Many of the Committee’s recommendations distinguish between how people convicted
of violent, serious, and nonviolent offenses should be treated. These distinctions are
important because so much of California’s criminal law turns on the definitions of
these terms, and recommendations that did not grapple with them would be ignoring
the reality of how cases are charged and prosecuted. While these terms can often be
subjective, we recognize that the Legislature has created discrete lists of “serious” and
“violent” felonies,” and this report relies on those statutory definitions. Crimes that do
not appear on the list of violent offenses are considered “nonviolent.”
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FELONY SENTENCES BY TYPE OF PUNISHMENT IN CALIFORNIA

140,000

120,000

(i)

2010 201 2012 2013 2014 2015 2016 2017 2018 2019

NUMBER OF FELONY SENTENCES

PROBATION @ PROBATION WITH JAIL @ JAIL PRISON

California Department of Justice, Crime in California, Table 38B (2014); California Department of Justice, Crir ) Califo Table 38A (2019]

For important reasons, violent crimes receive a significant amount of public and political
attention. However, it is also true that the vast majority of arrests in California (about 90%)
are for misdemeanors and nonviolent felonies.* Over 80% of people facing felony charges
in California receive a sentence of jail, probation, or a combination of the two.”” Less than
20% of all felony charges result in prison sentences.>

We acknowledge that there is a growing consensus that a rigid distinction between
violent and nonviolent offenses may be counterproductive.” For example, across the
country, people convicted of violent offenses often have lower recidivism rates than
people convicted of nonviolent ones.®® In California, the three-year reconviction

rate for people committed to prison for a non-serious/nonviolent offense was 51%.°
For people committed to prison with a violent offense, it was 29%.°2 Some of this
apparent paradox is likely explained by long sentences imposed for violent crimes,
which result in older parolees who are less likely to commit new crimes upon release.
At the same time, nonviolent crimes are often associated with poverty, addiction, and
homelessness — which are rarely cured by incarceration.

While the Committee is not calling for abolishing the distinction between violent
and nonviolent offenses, many of its recommendations are informed by this research
and call for considering the totality of a person’s background and offense, not
merely letting an offense’s statutory classification be a definitive statement on what
rehabilitative responses are appropriate.
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THREE-YEAR RECIDIVISM OUTCOMES FOR PEOPLE RELEASED
FROM PRISON IN CALIFORNIA (2014-15)

NUMBER OF RELEASED
% OF TOTAL PEOPLE

RELEASED

TYPE OF RECONVICTION PEOPLE CONVICTED OF
NEW OFFENSES

Felonies Against Persons 2,788 7%

Other Felony Offenses 5,891 15%
Misdemeanors 9,556 24%

TOTAL RECIDIVISM 18,235 46%

Recidivism is also an important and often misunderstood term of criminal law.
While prisons and jails should do as much as possible to encourage rehabilitation

and reduce recidivism, we note that only 7% of people released from prison
committed subsequent felony crimes against persons.®® The remaining 93% committed
misdemeanors, nonviolent felonies, or no crime at all.

LANGUAGE USED THROUGHOUT THIS REPORT

2«

This report avoids using the term “inmate,” “prisoner,” or “offender.”** Instead, the
report uses “incarcerated person” and similar “person-first” language. Other official
bodies have made similar choices about language,® and the Committee encourages
stakeholders — including the Legislature when drafting legislation — to consider
doing the same.
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E]iminate RECOMMENDATION
Incarceration Two common traffic offenses — driving without a license and driving with a
and Reduce license suspended for failure to pay a fine or appear in court — can be punished as
. misdemeanors and carry significant fines, even though they have little relation to
Fines and Fees unsafe driving.
for Certain

The Committee therefore recommends the following;:

Traffic Offenses

1. Eliminate misdemeanor charging for (a) driving without a license and (b)
driving with a license suspended for failure to pay a fine or appear in court.
These offenses should be mandatory infractions.

2. Reduce fines and fees for these offenses.

3. Reduce DMV “points” for these offenses to zero.

RELEVANT STATUTES

Penal Code § 19.8
Vehicle Code §§ 12500, 12810, 14601.1

BACKGROUND AND ANALYSIS

Under current law, people can be convicted of misdemeanors and incarcerated for
driving without a license or driving with a license suspended for failure to pay a

fine or appear in court.® These offenses are primarily financial in nature and are not
connected to unsafe driving. Data also indicates that Black and Latinx motorists are
disproportionately arrested for these offenses despite there being no documented
difference in driving behavior.”” The Committee recommends that they be considered
infractions only and that no one should be incarcerated for them.

These cases make up a large portion of all criminal filings in California and consume
considerable resources among police, courts, prosecution and defense offices, and
county jails. In fact, the vast majority of all criminal filings in California are traffic cases
— more than 81% or 3.6 million filings a year.®
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BREAKDOWN OF CRIMINAL FILINGS IN CALIFORNIA (2018-19)
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Annually, almost 260,000 traffic offenses are charged as misdemeanors,* and the
people arrested and jailed for these offenses are disproportionately people of color.”
Additional data confirms that license suspensions for failure to appear are correlated
with high poverty rates and race, with the highest rates of suspensions in poorer
neighborhoods with a high percentage of Black and Latinx residents.”

According to data provided to the Committee from the California Department
of Motor Vehicles, approximately 600,000 people currently have their licenses
suspended solely for failure to appear in court.”

The number of prosecutions for driving without a license and driving on a suspended
license is also large. In Los Angeles County, between 2010 and 2019, there were more
than 180,000 charges for driving without a license and more than 92,000 charges filed
for driving on a license suspended for failure to appear or pay a fine.”®
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MISDEMEANOR TRAFFIC FILINGS IN LOS ANGELES COUNTY
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In 2017, California’s Commission on the Future of California’s Court System,
convened by Chief Justice Tani Cantil-Sakauye, recommended that minor traffic
court cases be handled entirely in civil court and not as criminal proceedings.™
Likewise, the American Association of Motor Vehicle Administrators has long
opposed suspending licenses for reasons unrelated to safety.”” More generally,
Attorney General Becerra told the Committee at its October 2020 meeting that
“the fewer times we have to go to the justice system to deal with people on a
criminal ground, the better off we’ll always be.”

In recognition of some of these issues, three large prosecutor’s offices in California —
the Santa Clara County District Attorney, the Los Angeles City Attorney, and the Los
Angeles County District Attorney — have exercised their discretion to either decline
filing charges in these cases or to always file them as infractions.” San Francisco does
not suspend licenses for people who fail to appear for traffic court dates.”

Although there is little relationship between unsafe driving and the two traffic
misdemeanors at issue here — driving on a license suspended for failure to pay a
fine or appear in court™ and driving without a license®® — prosecutors currently
have the discretion to charge these offenses as misdemeanors.®' Therefore,

not only can people can be arrested and jailed,* but fines and fees can also be
exorbitant.® In addition, a conviction for driving on a suspended license adds two
“points” on the person’s license — the same consequence as driving under the
influence of drugs or alcohol.®
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California has taken recent steps to address the inequities inherent in some license
suspensions, but it is unknown how many people still have misdemeanor charges pending
despite these reforms.®

In addition, California has some of the county’s highest court costs and penalty fees for
vehicle infractions.® The total cost in fines and fees for driving on a suspended license
and driving without a license can amount to more than $4,000. According to the Alliance
for a Just Society, failures to appear and license suspensions are among “the most
common ways courts are able to legally [] jail poor people.”®

These violations are often directly related to poverty and do not invariably reflect a
disregard for the law.®® Advocates note that many low-income people face “significant
barriers to attending [court], including an inability to take time off work, lack of available
transportation, lack of child care, or lack of a reliable or permanent address where they can
receive notice of the hearing”® Other people may avoid coming to court, knowing they
cannot pay a court fine or fee and fearing arrest.”® The violations can also result in other
significant consequences, including serving as the basis for arrest’ or vehicle impounding.”?

While every driver should take the steps to be properly licensed and appear in court,
driving without a license does not necessarily indicate unsafe driving and frequently relates
to income level. If someone without a license is driving in an unsafe manner, they can be
separately cited and charged for those offenses.”

EMPIRICAL RESEARCH

Recent research shows that license suspension for failure to appear in court is not the
most effective way to coerce people to appear in court and pay their fines* In fact, after
California prohibited license suspensions for failure to pay court fees in 2017, on-time
collections increased the following year. As the San Francisco Financial Justice Project
concluded, “[t]he increase in collections without the use of driver’s license suspensions
indicates that the ability to suspend driver’s licenses was not needed to ensure payment.””

Other research shows that license suspensions have dramatic economic consequences.
Data from New Jersey concludes that 42% of people surveyed lost a job while their
license was suspended, 45% reported not finding another job, and 88% reported reduced
income.” Another study showed that women with young children receiving public
assistance were twice as likely to find employment if they had a driver’s license — a bigger
impact than having graduated from high school.””

INSIGHTS FROM OTHER JURISDICTIONS

Seven states, including Virginia, Mississippi, and South Carolina, do not restrict driving
privileges for failure to appear in court.”® Six additional states, including Pennsylvania,
Oregon, and New Jersey, do not criminalize a first offense for driving on a suspended
license when the suspensions are not related to driving under the influence.”

Connecticut, Oregon, Pennsylvania, Washington, and Wisconsin treat driving without a

license as a traffic infraction.!’® Texas considers driving without a license a misdemeanor
offense, but the penalty is limited to a $200 fine."
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Require that
Short Prison
Sentences Be
Served in
County Jails

RECOMMENDATION

Thousands of people are sentenced to state prison every year for less than a year
instead of serving their sentences in county jail, despite evidence indicating better
public safety outcomes from local incarceration.

The Committee therefore recommends the following;:

1. Require counties to maintain custody of people who would serve less than
one year in state prison.

2. Follow state practice of reimbursing counties if jail populations increase as
aresult.

3. Ensure that no person serves more than five years in county jail.
4. Add tools to help manage jail populations, including increasing use of the
county parole release process, and specify “warm handoff” upon release from

jails to state parole and county probation authorities.

RELEVANT STATUTES

Penal Code § 1170

BACKGROUND AND ANALYSIS

Alarge number of people sent to state prison are incarcerated there for less than one
year. Although their imposed sentence is almost always longer than one year, their
actual time in state prison is short because of time they have already served awaiting
trial in county jails and through available custody credits.!°?

According to data provided to the Committee by the California Department of
Corrections and Rehabilitation (CDCR), approximately 37% of people sentenced to
state prison for determinate terms serve less than one year in CDCR custody. (The
statistic addresses someone’s actual length of incarceration — that is, how much
time is left to serve on a sentence.) This amounts to roughly 14,000 people annually.
Approximately 5,000 people per year serve less than six months in CDCR custody.!®
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NUMBER OF PEOPLE WHO SERVED LESS THAN ONE YEAR IN PRISON

LESS THAN 6 MONTHS 5103 4,822 5,461
6 MONTHS TO 1 YEAR 8,627 9,312 9,046
TOTAL 13,730 14,134 14,507

At the same time, new data presented to the Committee in July 2020 by professors
Mia Bird and Ryken Grattet concludes that people with short sentences have
significantly lower recidivism rates (22% fewer felony convictions) if they serve their
sentences in county jails or on probation, rather than state prison.'” The study
accounts for a wide array of criminogenic variables, including crimes committed and
criminal histories.!®

In addition, at the Committee’s hearings in July and October 2020, representatives
from the California State Sheriffs’ Association agreed that county jails can generally
provide better services and public safety benefits in the form of reduced recidivism
compared to CDCR.

California State Sheriffs’ Association First Vice President, Lassen County Sheriff
Dean Growdon, told the Committee he was unsurprised that people incarcerated
locally are less likely to commit new crimes compared to those sent to state prison
for the same offenses. Sheriff Growdon explained that people incarcerated in
county jails stay local and maintain their ties to their families and communities
while serving their sentences. He also emphasized that sheriffs put extra effort into
rehabilitative and reentry services, especially following the enactment of Public
Safety Realignment in 2010.1°°

Butte County Sheriff Kory Honea, Second Vice President of the California State
Sheriffs’ Association, also agreed that county jails have better recidivism rates
104 Writen submission of Mia Bird and Ryken Grattet to Committee o compared to CDCR. He told the Committee that “we at the local level can provide
e better outcomes,”*” describing a program in his county that had lower recidivism
106 Comiae on fvsin of the enal Code,Nectng on Ot 2 rates than CDCR at the time.*® Sheriff Honea noted that local officials have natural
Commitseon feeting on ul. 23,2020 and direct incentives to develop programs with better public safety results: “[If] we
R Ll By Patien, Sally Parker and Mot don’t do anything to address the underlying causes of criminal behavior, and then we
R turn them back loose into our community, they’re going to victimize members of our
et custodyprogam. o community, including my friends and my family, or perhaps me.”®® Sheriff Growdon
Cre e noted that people in county jails may be able to “maintain those local ties and
o support that they might develop while they’re in custody.”"'® Other research has shown
11 Mia Bird and Ryken Grattet, Do Local Realignment Folices Affe that counties that prioritized spending funds on reentry services over enforcement
oo o had better recidivism rates.!
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Although CDCR may have larger rehabilitative and reentry systems, those state prison
benefits generally do not apply to people who are incarcerated there for less than one
year. This is because people entering state prison spend their first months (up to 120
days) in “Reception Centers” which have minimal programming. In addition, waitlists
for rehabilitative programming are often over one year in length."? The combination
of short stays, long waitlists, and initial confinement in Reception Centers means that
people receive few meaningful rehabilitative opportunities while in CDCR custody if
confined in prison for less than one year.

As former Governor Brown remarked to the Committee in September 2020: “[These
people] go to prison for a year [or] 18 months. What does that accomplish?”!3
Governor Brown said that he favored having people serve shorter sentences locally
rather than in prison and recommended that jails be given the resources to provide
successful treatment and programming.'

The financial impact of short prison sentences is also significant. According to
Director of Finance Keely Bosler, the intake costs for bringing people into CDCR
(including transportation costs, security intake assessments, and health screens) are
significant — up to $47 million annually." A portion of these savings could be passed
on to counties to offset additional costs of incarcerating more people locally.

Since the enactment of Public Safety Realignment in 2011, many counties have
shown sufficient capacity and expertise in managing people serving sentences of
incarceration in county jail, even if that burden was initially unwanted. As Sheriff
Growdon told the Committee, the difference between jails before and after
Realignment and other reforms is “night and day” because sheriffs have embraced
rehabilitative programming and alternative custody arrangements, often with better
public safety outcomes and reduced costs."®

Recent experience with the COVID-19 public health emergency provides another
example of the ability of county jails to maintain custody over people sentenced to
state prison sentences. In March 2020, CDCR stopped the transfer of people from jail to
prison in an effort to curtail spread of the virus."” Though not without some significant
difficulties, this experience demonstrates the ability of local authorities to incarcerate
additional people sentenced to state prison, especially for periods less than a year.
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EMPIRICAL RESEARCH

As noted, according to a multi-county study of incarceration trends in California by
professors Bird and Grattet, people who served a sentence in jail and on probation
had significantly lower felony reconviction rates (23% fewer felony convictions)
compared to people sentenced to prison for the same crimes." The research
controlled for a number of variables, including criminal history, length of sentence,
and conviction offense.

More information about the different outcomes is here:

IMPACT OF SENTENCE TYPE ON TWO-YEAR RECIDIVISM RATE
Bars Represent Percentage Decrease in Two-Year Reconviction Rate Relative to Prison Sentence.
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JAIL ONLY PROBATION ONLY JAIL AND PROBATION

ANY RECONVICTION FELONY RECONVICTION

ce: Mia Bird and Ryken Grattet, Public Policy Institute of California (Jun. 2019

The study also examined five common offenses — burglary, motor vehicle theft,
controlled substance possession, controlled substance possession with intent to sell,
and weapons — and found that people sentenced locally to jail, probation, or jail and
probation have lower reconviction rates than their prison-sentenced counterparts,
except for jail sentences for burglary." In addition, people serving prison terms for
these five offenses spent more than twice the amount of time in custody compared to
people who were sentenced to county jail.”?°

INSIGHTS FROM OTHER JURISDICTIONS

According to the United States Department of Justice, the general rule and practice in
criminal law is that sentences less than a year are served in county jail, whereas longer
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sentences are served in state prisons.”' This is not the rule in California. Instead,
following 2011’s Public Safety Realignment,'?> each felony offense in the Penal Code
specifies whether a sentence of incarceration should be served in jail or in prison.'®
Under Realignment, some people can be sentenced to serve several years in jail,
rather than in state prison.

Some states have addressed the recurring problem of short sentences by finding
alternatives to state prison. For example, in Massachusetts there are “Houses of
Correction” run by local sheriffs that are designated for some sentences up to
two and a half years long.”* In 2019, Pennsylvania enacted a short-sentence parole
law that grants presumptive parole release to people whose minimum term of
imprisonment is two years or less.'?

ADDITIONAL CONSIDERATIONS

«  Current state policy provides for reimbursing counties for the cost of
maintaining custody of people sentenced to state prison under Realignment.'?
If the Committee’s recommendation for counties to maintain custody over
people with short prison sentences results in an increased jail population,
the state should follow its usual practice of reimbursing counties for that
additional expense.

«  If the Committee’s recommendation is implemented, some counties may
have extra capacity in their jails that neighboring counties may be able to use.
Current law does not permit these transfers for people sentenced to state
prison terms,'”” and the Legislature should consider allowing them to do so.

« Asnoted above, following Realignment, some people received lengthy
jail sentences — more than five years. In 2016, the California State Sheriffs’
Association reported that approximately 1,500 people statewide were serving
sentences of more than five years in county jails as a result of Realignment.'?®
People sentenced to five years or more should not be incarcerated in county
jail facilities because jails are not built to incarcerate people for this long.
Instead, these people should serve their time in state prison.

«  Under current law, every county is expected to manage its local jail
population through a “board of parole commissioners” that is empowered
to release people from jail to county parole supervision.’? However, county
parole is rarely used,”*® and the law has not been updated to reflect current
practices in community supervision. Counties should be encouraged to
utilize this provision, which can become an important tool to incentivize
rehabilitation, manage jail populations, and help reduce unnecessary local
correctional costs.

« If enacted, this proposal would likely result in more people being released from
jail custody to community supervision. There should be better coordination
between local jail officials and authorities responsible for supervision upon
a person’s release from custody. This “warm handoff” between jails and
probation and parole agencies should be as robust as possible. To ensure this,
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current law that specifies what information CDCR must give to probation
departments for people going on post-release community supervision should
be made applicable to all people released from jail.’s!

- Conditions in many county jails are constitutionally inadequate."*> And even
where conditions are not so dire, most jails simply do not operate with
long-term stays in mind and may not provide access to the outdoors, contact
visits, rehabilitative programming, or work opportunities. Counties should
continue to take steps to improve the conditions of their jails in order to
maximize the benefits of this proposal.
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End Mandatory
Minimum
Sentences for
Nonviolent
Offenses

RECOMMENDATION

Many nonviolent offenses in California, including many drug crimes, require incarceration
because the state does not have a coherent approach to probation eligibility.

The Committee therefore recommends the following:
Allow probation or other alternatives to incarceration for all nonviolent offenses.

RELEVANT STATUTES

Penal Code § 1203, et seq.

BACKGROUND AND ANALYSIS

California law provides mandatory minimum sentences for many nonviolent crimes,
including many drug crimes.”** These laws remove all discretion from judges to fashion
the most appropriate sanctions, even if a judge believes supervision and treatment

on probation may be the most appropriate result in a case. By contrast, there is no
mandatory minimum sentence for some violent crimes, including murder.”* In total,

20% of straight probation sentences (i.e., without incarceration) are for violent offenses.'s>

Probation is the most common criminal sanction in the United States, yet California’s
laws governing who is eligible for probation (and who is not) lack coherence and
consistency, create unintended mandatory minimum sentences, and fail to account
for individual impact on public safety.

PROBATION SENTENCES BY TYPE OF OFFENSE IN CALIFORNIA

10,000

5,000

2015 2016 2017 2018 2019

VIOLENT @ PROPERTY @ DRUG OTHER

California Department of Justice, Crime in California, Table 40 (2019

Los Angeles District Attorney George Gascon testified before the Committee in
November 2020 that mandatory minimum sentences make especially little sense for
nonviolent crimes."* He has also described mandatory minimum sentences as “cruel,
ineffective, and actually exacerbate our recidivism and racial disparities across the
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incarcerating people into do nd then com

criminal justice system.”™” A representative of the California District Attorneys
Association, Larry Morse, recently said that “I don’t think most DAs have any
heartburn about eliminating mandatory minimums.”'3

The Committee agrees that all relevant information should be considered in fashioning
a sentence, and probation should be a permissible sentence for nonviolent crimes.
Ajudge hearing the individual circumstances of a person’s case should determine the
appropriate punishment. As San Mateo Chief of Probation John Keene, Secretary and
Treasurer of the Chief Probation Officers of California, argued to the Committee in April
2020, probation eligibility should be determined by evaluating someone’s individual
circumstances and not be guided solely by the offense charged against them.'®

The Committee also considered diversion programs and collaborative courts available
in many counties.*® Many of these programs depend on the availability of sentences
to probation. For example, Alameda County District Attorney O’Malley told the
Committee that successful diversionary programs can tailor sanctions to individuals
and that in “a cost-benefit analysis, there’s no question that diversion wins out

over incarceration.” San Joaquin County Superior Court Judge Richard Vlavianos
agreed, testifying that recidivism was lower for certain offenses resolved with diversion
programs.*? And former United States District Court Judge Thelton Henderson urged the
Committee in December 2020 that “diversion programs ought to play a much larger role
than they now do.”** The Committee was impressed by the steps that stakeholders have
taken to expand alternatives to incarceration, and eliminating mandatory jail conditions
would further support their efforts by removing statutory barriers. At the same time,
most diversion programs and collaborative courts rely heavily on local stakeholders and
resources, and aside from the elimination of mandatory incarceration for nonviolent
offenses, the Committee does not currently make any specific recommendation to
improve access alternatives to incarceration at the state level.

EMPIRICAL RESEARCH

Research shows that states can improve public safety outcomes by sentencing more
people who commit lower-level and nonviolent crimes to probation and other
intermediate community measures such as community service or treatment."*

In 2016, the Brennan Center estimated that alternatives to prison, including probation,
are likely more effective sentences for about 25% of the entire American prison
population.”s The Brennan Center study also concluded that incarceration does little
to rehabilitate this group of lower-level offenders and can enhance the likelihood of
recidivism.!®

Similar findings were reported from cost-benefit studies of incarcerated populations
in eight states.*” A study of New York, New Mexico, and Arizona found that the
benefits of incapacitating 50% of males incarcerated in those states were not worth
the high costs."® A subsequent study found that the risk of recidivism for a substantial
number of incarcerated people in five additional states was too low to justify their
incarceration on a cost-benefit basis."*

In 2018, the Virginia Criminal Sentencing Commission found that, of the people who
committed drug and property crimes for which the Virginia sentencing guidelines
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recommended prison time, 50% could be instead directed to community-based
programs with little threat to public safety.'>®

Finally, researchers have found “little evidence” that people on probation perceive a
jail sentence to be substantially more punitive than community-based sanctions such

as electronic monitoring, curfews, or community service.™

INSIGHT FROM OTHER JURISDICTIONS

In the last two decades, at least 28 states have undertaken reforms aimed at reducing
or excising mandatory minimums from their state statutes and instead providing for
probation or other community supervision.'*

These reforms have positively impacted crime rates and reduced prison populations.
For example, in 2002, the Michigan Legislature repealed most mandatory minimum
drug sentences.” Since then, Michigan’s prison population dropped by over 21%,5*
while the state’s property crime rate declined roughly 52%, the violent crime rate
dropped by 15%, and homicides dropped by 11%.!

In 2009, New York enacted similar reforms to its drug laws,"*® followed by great drops
in violent and property crime rates and prison population.’*” Since 2011,

New York has closed 17 prison facilities and realized $193 million in annual savings
due to the decrease in its prison population.*®Maryland and Montana also recently
eliminated their mandatory minimum sentences for nonviolent drug offenses.'

In 2021, the Virginia Crime Commission recommended the wholesale elimination of
mandatory minimum sentences for all offenses.’® The New Jersey Criminal Sentencing
and Disposition Commission also recommended that the Legislature eliminate
mandatory minimum sentences for nonviolent drug and property crimes.'®'

In some states, the majority of people convicted of felonies are sentenced to straight
probation (compared to only 7% in California). In Minnesota, between 2004 and 2018,
75% of those convicted of a felony were placed on probation.'? Similarly, in Kansas,
over 70% of those convicted of a felony were placed on probation.'¢®

In other states, probation is presumed for nonviolent offenses.!* In Maryland,
sentencing preferences for probation and drug treatment programs were recently
enacted for certain drug offenses.®> Arkansas law requires judges to weigh 13 factors in
favor of sentence suspension or straight probation’® and includes an explicit directive
that courts have the discretion to sentence those convicted of felonies to drug courts
or other rehabilitation programs.'*

The Model Penal Code — as well as the American Bar Association and the Federal
Judicial Conference — all recommend that no mandatory minimum prison sentences
be attached to any offenses.® Instead, all favor judicial discretion to impose a
sentence proportionate to the severity of the offense,'* which could include
probation and other forms of supervised release.
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Establish that
Low-Value Thefts
without Serious
Injury or Use

of a Weapon Are
Misdemeanors

RECOMMENDATION

Minor thefts that do not result in serious bodily injury and do not involve use of a
deadly weapon are currently punished as violent felonies but should be considered
misdemeanors.

The Committee therefore recommends the following;:

1. Thefts of property under $950 without serious bodily injury or use of a
deadly weapon must be charged as petty theft, punishable by up to one year
in jail.

2. Exclude any theft with the use of a deadly weapon. This crime would
constitute robbery (a violent felony with a prison sentence of two to five

years).

3. Exclude any theft that results in serious bodily injury. This crime would also
constitute robbery.

4. Permit retroactive reductions.

RELEVANT STATUTES

Penal Code §§ 211, 486

BACKGROUND AND ANALYSIS

California’s robbery statute has not been updated since 1872.° Over the years, the
punishment has been extended to a violent felony with a mandatory prison sentence of
up to five years, without enhancements. At the same time, courts have also expanded
the conduct that constitutes robbery to cover thefts of any value, even when there is no
weapon involved nor physical injury to the victim. Additionally, the number of people
currently in prison for robbery in California are disproportionately people of color.
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PERCENTAGE OF PEOPLE IN PRISON FOR ROBBERY IN CALIFORNIA BY RACE

40%
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Source: CDCR Office of Research

The Penal Code defines robbery as any taking of any property, regardless of value, if
“accomplished by means of force or fear.”™ Following the landmark People v. Estes'™
case in 1983, courts have allowed prosecutors to charge robbery in cases that were
previously considered simple shoplifting. In effect, shoplifting can be elevated from
a mandatory misdemeanor to a violent crime with a mandatory sentence to state
prison. Purse snatches and stealing a cell phone can also be considered robbery, even
if a victim is not physically touched. In addition, robbery’s automatic classification as
a “violent felony,” regardless of the circumstances, can subject a person to enhanced
penalties, including a life sentence under the Three Strikes law."

“Estes robberies” are extremely common. In 2019, over 8,000 unarmed commercial
robberies were reported throughout the state.

Cal.App.3d 23 (1983).

173 Penal Code § 667.
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COMMERCIAL ROBBERIES IN CALIFORNIA
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When Alameda District Attorney O’Malley, then-president of the District Attorneys’
Association, appeared before the Committee in April 2020, she said that Estes robberies
are often low-level crimes that her office recommended for less severe sanctions,
including diversion and treatment, rather than incarceration.™

Santa Clara County District Attorney Jeff Rosen and San Mateo County District Attorney
Stephen Wagstaffe also suggested limiting prosecutors’ ability to charge these types

of cases as violent robberies." District Attorney Wagstaff added that if Estes robberies
were eliminated, “I wouldn’t sit there and say, ‘Oh my heavens, you’ve taken one of our
great tools in protecting public safety.”™ While people charged in Estes cases often end
up pleading guilty to a lesser offense, including grand theft from a person, charging an
offense that carries steep penalties greatly impacts a defendant’s ability to negotiate a
reasonable plea agreement."”

Revision of the Penal Code, Meet

ng on Apr. 23, California is currently out of step with other states, which distinguish between different
de, Mesting on Oct. 2 types of thefts and forbid thefts involving minor use of force or fear from being charged
as robberies or other felonies."™

evision of the Penal C
0:59:10-1:01:46

California’s Penal Code currently divides theft into two degrees: grand and petty theft.
Generally, grand theft occurs when the value of the stolen property exceeds $950,” and
theft that does not meet one of the definitions of grand theft is petty theft.'® The Penal
Code also has a separate misdemeanor “shoplifting” offense for thefts from commercial
establishments.® Theft involving any force or fear is considered a robbery.!#?
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The Committee recommends adding a new offense to this hierarchy: petty theft in the
first degree, punished as a misdemeanor. The offense would cover any thefts from a
person or commercial establishment that involved the use of force or fear but where
no serious injury was caused and no deadly weapon was used.

TOTAL ROBBERIES IN CALIFORNIA
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The Committee recognizes that some purely verbal altercations can be extremely
traumatizing for the victim. These offenses should be treated seriously. However, the
Penal Code has other offenses that may be appropriate to apply in these scenarios,
such as criminal threats,®* which can be charged as a felony strike offense.'s*

EMPIRICAL RESEARCH

In 2016, The Pew Charitable Trusts researched the effects of changing state theft
penalties and found that states that raised the dollar threshold of what constitutes
a felony theft offense saw crime and larceny rates fall.’®> California’s Proposition 47,
which was enacted in 2016 by voter initiative and established shoplifting under $950
as a mandatory misdemeanor, had no effect on violent crime and, at worst, a small
effect on property crime.'s
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INSIGHTS FROM OTHER JURISDICTIONS

Most states acknowledge the wide range of behavior a person may use to steal and
distinguish between offenses with different levels of seriousness. Of 15 examined
states, 14 had a system of statutes that created increasingly serious degrees of
robbery, based on how the offense was committed.!’

For example, in Texas'®® and Illinois®®, the crime of pushing a store employee while
shoplifting is a misdemeanor. In New York and Oregon, the same crime is a low-level
felony carrying a sentence as low as probation.'®

In Texas, a robbery conviction requires proof that the accused “intentionally, knowingly,
or recklessly causes bodily injury to another” or “places another in fear of imminent
bodily injury or death.” Similarly, Vermont’s robbery statute requires some bodily
injury to be inflicted for the offense to apply."*?
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Provide
Guidance for
Judges
Considering
Sentence
Enhancements

RECOMMENDATION

Judges currently have authority to dismiss sentence enhancements “in furtherance
of justice,” but that standard has never been defined or clarified by the Legislature or
courts and can be applied inconsistently.

The Committee therefore recommends the following;:

1. Establish guidelines and presumptions (but not requirements) that judges
should consider dismissing sentencing enhancements in furtherance of
justice when:

«  The current offense is nonviolent.
«  The current offense is connected to mental health issues.

«  The enhancement is based on a prior conviction that is over five years old.

«  The current offense is connected to prior victimization or childhood
trauma.

«  The defendant was a juvenile when he/she committed the current
offense or prior offenses.

«  Multiple enhancements are alleged in a single case or the total sentence
is over 20 years.

« A gunwas used but it was inoperable or unloaded.

«  Application of the enhancement would result in disparate racial impact.
2. Provide that the presumptions can be overcome if there is “clear and

convincing evidence that dismissal of the enhancement would endanger

public safety.”

3. Clarify that the list is not exclusive. Judges maintain power to strike
enhancements in other compelling circumstances.

RELEVANT STATUTES

Penal Code § 1385

BACKGROUND AND ANALYSIS

California’s Penal Code includes over 150 different sentence enhancements."”® The vast
majority of people in the state’s prisons (over 80%) are serving a term lengthened by
a sentence enhancement.* More than 25% of current prisoners are serving sentences
extended by three or more enhancements.”® On average, enhancements more than
double a defendant’s original sentence length.”®
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The most common enhancements include extended sentences for use of a firearm,
the Three Strikes law, the Street Terrorism Enforcement and Protection Act (gang
enhancements), and the five-year serious felony enhancement (“nickel prior”)."?

MOST COMMON SENTENCING ENHANCEMENTS IN CALIFORNIA (2020)
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Source: Source: CDCR Office of Research.

These common enhancements are applied disproportionately against people of
color and people suffering from mental illness."”® Over 92% of people sentenced
to prison for a gang enhancement statewide are Black or Latinx.” In Los Angeles,
95% of people sentenced to prison for a gang enhancement statewide are Black or
Latinx.?®® Yet, according to the Anti-Defamation League, California has a “uniquely
large population of white supremacist gangs.?’! People sentenced under the

Three Strikes law are also more likely to be Black and suffer from a mental illness
compared to those who do not face Three Strikes sentences.?’?

When former Governor Brown addressed the Committee in September 2020, he

argued that California should “get rid of all of the enhancements” or change the law so
that judges are steered towards not imposing enhancements.?*
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Revision of the Penal Code,

Meeting on Sep. 17,

PERCENTAGE OF CALIFORNIA PRISON POPULATION
WITH GUN ENHANCEMENT BY RACE (2020)

8%

45%

® BLACK LATINX @ WHITE OTHER

Source: CDCR Office of Research.

Santa Clara District Attorney Rosen testified before the Committee in September
2020 that enhancements have evolved to distort and dominate the criminal charging
and sentencing process: “[W]hen I began as a prosecutor, enhancements could
moderately shift the underlying sentence. Now they have become the tail that wags
the dog. It’s quite common now that the entire trial and all pretrial negotiations are
solely about the enhancement, not the crime itself*2%

Los Angeles District Attorney Gascén also told the Committee that enhancements
were largely inappropriate, resulting in excessive sentences with “absolutely no
connection to public safety.”?%> One of District Attorney Gascon’s first acts in office
was to instruct deputy prosecutors to avoid charging enhancements in almost all
cases.?’® Enhancement statutes are also arcane and opaque. Former Governor Brown
said California’s enhancement laws had a “tax code-like complexity.”?%7

Despite prominent leaders calling for overhauls of California’s sentence enhancement
laws, many of the most important and commonly used enhancements — such as Three
Strikes, the five-year “nickel prior,” and certain gang enhancements — were enacted
by voter initiative and cannot be modified by a majority vote in the Legislature.?

As previously noted, the Committee limited itself in this report only to those
recommendations that could be passed by a majority vote, so the Committee does
not currently advocate for complete revision of California’s enhancement laws, as
misguided as they may be.
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Sentence enhancements can be dismissed by sentencing judges. The current legal
standard instructs judges to dismiss a sentence enhancement when “in furtherance

of justice.”?* Courts have not clarified or defined this standard, and the California
Supreme Court noted that the law governing when judges should impose or dismiss
enhancements remains an “amorphous concept.”?® As a result, this discretion may be
inconsistently exercised and underused because judges do not have guidance on how
courts should exercise the power.

The lack of clarity and guidance is especially concerning given demographic
disparities in sentences.?! As noted, Three Strikes sentences and gang enhancements
in California are disproportionately applied against people of color.2’? People suffering
from mental illness are also overrepresented among people currently serving life
sentences under the Three Strikes law for nonviolent crimes.?®

PERCENTAGE OF NONVIOLENT SECOND STRIKERS
CURRENTLY IN PRISON BY RACE (2020)

43%

® BLACK LATINX @ WHITE OTHER

E R Office of Research

Source: Data provid

40



2020 ANNUAL REPORT COMMITTEE ON REVISION OF THE PENAL CODE CLRC.CA.GOV

PROVIDE GUIDANCE FOR JUDGES CONSIDERING SENTENCE ENHANCEMENTS PAGE 41

PERCENTAGE OF THIRD STRIKERS CURRENTLY IN PRISON BY RACE (2020)

® BLACK LATINX @ WHITE OTHER

Source: CDCR Office of Research.

We appreciate that racial disparities in sentencing are hardly confined to California,**
but they are especially concerning given the extreme prison terms required by

many sentence enhancements. At minimum, lack of clarity in sentencing authority
encourages subjectivity and inconsistency.

The Committee recommendation follows legal guidance provided to judges when
exercising sentencing discretion in other contexts. For example, California law directs
judges on how to exercise their sentencing discretion in the context of probation.?s
Furthermore, our recommendation builds on existing California Rules of Court

that guide judges on what circumstances they should consider in aggravation and
mitigation in imposing a felony sentence,?® such as prior abuse, recency and frequency
of prior crimes, and mental or physical condition of the defendant.?” The Committee
recommendations are also informed by the California Surgeon General’s recent annual
report, which recommends that the criminal legal system implement policies and
practices that address trauma in justice-involved youth and adults.?®

Finally, the Committee believes that judges should retain authority to impose
sentence enhancements in appropriate cases. The Committee’s recommendation
leaves to judges the authority to impose sentence enhancements to protect
public safety. But providing guidance on how and when judges should evaluate
the appropriateness of sentence enhancements would provide more consistency,
predictability, and reductions in unnecessary incarceration while ensuring that
punishments are focused on protecting public safety.
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EMPIRICAL RESEARCH

There is a broad consensus among academic studies of decades of nationwide crime
and incarceration data concluding that long sentences have little or no public safety
value. As Professor Steven Raphael wrote, “[t]here is very little evidence of an impact
of extremely harsh punishments (that is, longer sentences, capital punishment) on the
levels of the crimes they are intended to deter.”?” Professor Raphael also noted people
sentenced by harsher judges had higher recidivism rates than people sentenced by
more lenient judges.??

Other studies show that a person’s criminal involvement tends to be limited to a
period of less than 10 years.?”!

INSIGHTS FROM OTHER JURISDICTIONS

The most common type of sentencing enhancement across other jurisdictions are
enhancements based on prior convictions, including Three Strikes and habitual
offender statutes.

Many of these states have restrictions on the use of these enhancements. For example,
out of 20 jurisdictions examined by the Committee,??? 12 have cut-off dates or “wash-
out” provisions, after which criminal history no longer counts for purposes of increasing
the length of some sentences. Florida, Illinois,?** Michigan, Delaware, and the District
of Columbia have 10-year cut-offs for counting most prior felony offenses.?** Arkansas,
Minnesota, and the federal government??* have a cut-off for counting most felony priors
at 15 years, and for misdemeanor priors at 10 years.??® In Arizona, defendants are subject

- to a longer sentence for a new felony conviction if they committed certain felonies

" Councl, The within the past five years or more serious felonies within the past 10 years.??’ Similarly,

; B Washington has a five-year wash-out period for enhanced sentences based on most

0 en submson of Frefeer S Feplac © Commiie prior offenses and a 10-year wash-out period for more serious felony priors.??

on of the Penal Code n. 26, 2020) (explaining researct
A an eph J. Doyle, J
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Limit Gang
Enhancement
to the Most
Dangerous
Offenses

RECOMMENDATION

Gang enhancements are applied inconsistently and disproportionately against
people of color, and fail to focus on the most dangerous, violent, and coordinated
criminal activities.

The Committee therefore recommends the following;:

1. Focus the definition of “criminal street gang” to target organized, violent
enterprises.

2. Remove nonviolent property crimes from the list of predicate
gang-related felonies.

3. Require the defendant to know the person responsible for any predicate
gang-related offense.

4. Prohibit use of the current offense as proof of a “pattern” of criminal
gang activity.

5. Require direct evidence of current and active gang involvement and violence,
and limit expert witness testimony.

6. Bifurcate direct evidence of gang involvement from the guilt determination
at trial.

RELEVANT STATUTES

Penal Code § 186.22

BACKGROUND AND ANALYSIS

As previously noted, Black and Latinx people comprise 92% of the people sentenced
under California’s gang enhancement statute.?” The racial disparity is even starker

in the state’s largest jurisdiction: Over 98% of people sentenced to prison for a gang
enhancement in Los Angeles are people of color.?*® Yet research shows that white
people make up the largest group of youth gang members.?* It is difficult to imagine
a statute, especially one that imposes criminal punishments, with a more disparate
racial impact.
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PERCENTAGE OF PEOPLE CURRENTLY IN PRISON WITH
GANG ENHANCEMENTS BY RACE (2020)

68%

® BLACK LATINX @ WHITE OTHER

Source: CDCR Office of Research

California’s gang enhancement can result in life sentences and may apply to crimes

as minor as misdemeanors.?2 The law was originally enacted in 1988 as the Street
Terrorism Enforcement and Prevention (STEP) Act to “seek the eradication of criminal
activity by street gangs.”?33 The law was controversial from the start. Then-member

of the Legislature and future Attorney General Bill Lockyer went so far as predicting
the law would be “laughed out of court.”?* But proponents of the law promised the
enhancement would only apply when “the provable purpose of the gang is to commit
serious and violent crime, and it can be shown that a gang member knew that was the
gang’s purpose when he joined.”?%

At the time, the Legislature asserted that California was “in a state of crisis ... caused
by violent street gangs whose members threaten, terrorize, and commit a multitude of
crimes against the peaceful citizens of their neighborhoods.”>* As originally enacted,
the Act aimed to eliminate gangs by creating a three-year enhancement for gang-
related offenses.?®’ Since then, the scope of the enhancement and severity of related
punishments have greatly expanded.

Lawmakers, courts, and voters who enacted Proposition 21 in 2000 have increased the
penalties that accompany the enhancement and broadened its application. Not only
were punishments made longer, but it became easier to charge gang enhancements.
This is because the list of predicate offenses, which must be established to prove the
existence of a gang, has also ballooned and includes many nonviolent offenses.?*
Under current law, a person charged with a gang enhancement does not even have to
know the person responsible for predicate offenses.?®
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The racially disproportionate application of gang enhancements is particularly
concerning. Director of Systemic Issues Litigation at the Office of the State Public
Defender Lisa Romo explained to the Committee in September 2020: “Although
social science tells us [gang] members come in all races and all ethnicities, law
enforcement officers are taught that gang members are people of color. This means
that communities of color are overpoliced, and white gang members can pass.”?#
Civil Rights attorney Sean Garcia-Leys testified to the Committee that police often
have difficulties knowing the difference between active gang members, former
gang members, and people who are non-members but are “meshed in a gang social
network by virtue of family and neighborhood.”?*

Another problem with gang enhancements is that the evidence considered in court can
be unreliable and prejudicial to a jury. San Joaquin County Deputy District Attorney
Kevin Rooney, who specializes in gang prosecutions, agreed that bifurcating evidence
of gang involvement from evidence related to the underlying charges would reduce the
risk of unfairly prejudicing juries and convicting innocent people.?*? Empirical research
corroborates this assessment.?*® Studies show that even merely associating an accused
person with a gang makes it more likely that a jury will convict them.?**

The Committee acknowledges that revising the gang enhancement presents special

challenges. Because the law was amended by Proposition 21 in 2000, some aspects

of the law can only be changed by another voter initiative or a two-thirds vote in the

Legislature. As discussed in the introduction, the Committee decided to not make

7 any recommendations that would require a supermajority vote of the Legislature. The

I e e e e recommendations in this section therefore require only a majority vote because they
e et e Street Gangs When They Getio Courn Aty do not involve aspects of the gang enhancement statute enacted by Proposition 21.

i ross Inclcing bifurcating ik, (Commitee o Rewison of EMPIRICAL RESEARCH

fre e fudenee Recent studies reveal the unreliability of gang evidence. For example, the California
Gregory Dot Prabate or e s Can Gang Evdence T Attorney General’s 2019 Annual Report on CalGang, the statewide intelligence
S database used by law enforcement to track purported gang members, found that

L e e e e e e e the demographics of those entered into the database were 65% Latinx, 24% Black,
Brenna Dotson, and Gregory Dohi, Probative or Prejudical: Can Gan: and 6% white.?* Yet evidence indicates that white people make up the largest group
s e e of youth gang members.?*¢ Indeed, recent reports, including an audit by the Los
B Angeles Police Department, found that the CalGang database includes unreliable
and false information.?*

e Survey data from California indicates that youth of different ethnicities self-identify as
o AR e enies) Rt Wnvon oo o gang members at similar rates to each other.?*® In 2015, the Anti-Defamation League found
f} Times (Aug. 11,2016). o that California has a “uniquely large population of white supremacist gangs (from skinhead
1 compie b the Lucle Packar gangs to street gangs),”** and a recent sting by federal authorities of members of the
IS Aryan Brotherhood confirms that white gangs remain extremely active in the state.?*°

As noted, this problem is not limited to California. In Chicago, the police department’s
gang database found that 95% of the 65,000 individuals listed in it are Black or Latinx.>!
e In Mississippi, a recent report found that every person arrested under the state’s gang

lor, NPR (an. 27, 2018). o law between 2010 and 2017 was Black, even though the state’s Association of Gang

o tackson Froe ress (Vor 29,2008, Investigators reports that 53% of the state’s gang members are white >

46



2020 ANNUAL REPORT

COMMITTEE ON REVISION OF THE PENAL CODE CLRC.CA.GOV

LIMIT GANG ENHANCEMENTS TO THE MOST DANGEROUS OFFENSES PAGE 47

INSIGHTS FROM OTHER JURISDICTIONS

All 50 states and the District of Columbia have enacted some form of anti-gang
measures.?

But in comparison to California, other states require more evidence of connection or
organization between gang members for gang enhancements to apply. For example,
in lllinois, to qualify as a criminal street gang, it must be shown that a group has

“an established hierarchy.”* In Arkansas, a person commits the offense of engaging
in a criminal gang when they commit two or more predicate offenses “in concert”
with two or more other persons.? In Maryland, a “criminal organization” is required
to have an “organizational or command structure,”?® and to convict a person of
participating in a criminal organization, the prosecution must prove the defendant
had knowledge of the pattern of criminality of members of the gang.?>’

Other state courts have treated expert witness testimony about an accused’s gang
membership with caution and required such testimony to be closely connected
to direct evidence. For example, the Minnesota Supreme Court has warned “that
criminal gang involvement is an element of the crime does not open the door

to unlimited expert testimony,” and gang activity must therefore be proven by
“firsthand knowledge.”?*® New Mexico’s Supreme Court reached a similar result.?”

At least three states (Indiana, Tennessee, and Rhode Island) require gang
enhancements to be proven in a separate phase of trial.2®
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Retroactively Apply
Repealed Sentence
Enhancements

RECOMMENDATION

In recent years, the Legislature eliminated certain sentence enhancements in Senate
Bills 136 (2017) and 180 (2019), but these reforms apply only to new cases.

The Committee therefore recommends the following:

1. Retroactively apply the elimination of sentence enhancements enacted in SB
136 and SB 180.

2. Automatically remove these enhancements without requiring court action for
the new sentence, and do not limit how many enhancements can be removed
per person.

3. Prevent renegotiation of plea bargains.

RELEVANT STATUTES

Penal Code § 667.5(b)
Health & Safety Code § 11370.2

BACKGROUND AND ANALYSIS

In 2017 and 2019, the Legislature repealed sentencing enhancements that added

one year of incarceration to a defendant for each prior prison or jail term he or

she previously served and added three years to a sentence for some prior drug
convictions.?! These reforms apply prospectively only to new cases filed after SB 136
and SB 180 became law. Most people already serving time for these enhancements did
not benefit from the change in the law.>

As with other sentence enhancements discussed above, the enhancements eliminated
by SB 136 and SB 180 were disproportionately applied against people of color. As the
author of SB 136, Sen. Scott Weiner, stated, “This injustice undermines the public trust
in our laws, law enforcement, and our political institutions.”?** The Los Angeles Times
editorial page also supported the repeal of this one-year enhancement as “good
lawmaking in that it would roll back foolish lawmaking.”2¢+
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265 Penal Code § 1170.126,

United Stat

Penal Code §

70.18; Health & Safety Co

PERCENTAGE OF PEOPLE CURRENTLY IN PRISON WITH ONE- AND THREE-YEAR
SENTENCE ENHANCEMENTS BY RACE (2020)

5% 4%

38% 41%

ONE-YEAR

® BLACK LATINX @ WHITE OTHER

Source: CDCR Office of Research

It is difficult to justify a sentence that is longer than someone’s else’s merely
because it was imposed at a slightly different date. California has offered retroactive
application for some of its most significant sentencing reforms: People serving life
sentences under the Three Strikes law could seek resentencing under Proposition
36, people with certain felony convictions could be resentenced under Proposition
47, and marijuana convictions could be modified or vacated under Proposition 64.2¢°
Recent reforms to the felony murder rule were also given retroactive application.?*
The same principle should apply here.

EMPIRICAL RESEARCH

Research has shown that modest reductions in sentences, as recommended here, have
no public safety impact. In 2018, the United States Sentencing Commission studied
retroactive application of reductions to federal drug sentences, which resulted in

an average reduction of 30 months for more than 7,500 people with no measurable
impact on recidivism rates.?” Another United States Sentencing Commission study on
other retroactive sentence reductions had similar findings.?¢®

Additional research on the federal system shows that “average length of stay can be
reduced by 7.5 months with a small impact on recidivism.”?*® A similar analysis of the
prison populations in Maryland, Michigan, and Florida concluded that a sentence
reduction of three to 24 months would have produced minimal public safety impacts
for a significant portion of the prison population.?”
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INSIGHTS FROM OTHER JURISDICTIONS

As noted, after a change to the Federal Sentencing Guidelines in 2011, more than 7,500
people incarcerated in federal prison for some drug offenses received an average
sentence reduction of 30 months without impacting recidivism rates.?"

Between 2004 and 2009, New York State retroactively reduced sentences for drug
offenses and allowed more than 1,500 people to be resentenced.?”? Analysis of the first
cohort resentenced showed a low recidivism rate: About 4% of people returned to
prison for a new offense within three years of release, compared to a return rate of 11%
for people convicted of drug offenses who were released without being resentenced.?”

In New Jersey, the state Sentencing and Disposition Commission recommended that
their changes to sentencing law for nonviolent drug and property offenses be applied
retroactively.?™

The Kansas Sentencing Commission is also considering a recommendation that would
allow for early release of people convicted of certain drug offenses.?”

Delaware reformed its Three Strikes law in 2016 and allowed people convicted under
the old version of the law to apply for sentence modification.?™

In 2012, the Maryland Supreme Court ruled that an error in jury instructions should
have retroactive effect, which resulted in more than 200 people who had received
long or life sentences being released from prison.?”” Only seven of these people have
had parole violations or reconviction since release.?”

ADDITIONAL CONSIDERATIONS

«  Because both of these sentencing enhancements have been repealed in almost
all cases, it would waste court, prison, and prosecutorial resources to involve
courts in removing each enhancement. Instead, the Legislature should create
a mechanism that would allow sentences with these enhancements to be
reduced without returning to court, including a clear deadline for when the
removal of the sentencing enhancements must be completed.

«  Because the enhancements at issue here were widely used and 97% of
felony cases are resolved with a guilty plea,?” retroactive elimination of
these enhancements could invite significant relitigation of resolved cases.
To remove any doubt, the Legislature should specify that removing these
sentencing enhancements is not a basis for disturbing plea bargains.?%
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Equalize
Custody Credits
for People Who
Committed the
Same Offenses,
Regardless

of Where or
When They Are
Incarcerated

RECOMMENDATION

People who committed the same crimes and have the same criminal histories receive
different amounts of good conduct credits depending on whether they are housed in
county jail, state prison, or state hospitals.

The Committee therefore recommends the following;:

1. Equalize good conduct credits between jail, prison, and state hospitals.

2. Retroactively apply good conduct credits implemented by CDCR pursuant to
Proposition 57 and toward youth offender and elderly parole dates.

RELEVANT STATUTES AND REGULATIONS

Penal Code § 4019
15 CCR § 3043.2

BACKGROUND AND ANALYSIS

Most people incarcerated in county jails and prisons are eligible to earn “good
conduct credits” which take time off their sentence if they follow institutional rules.
But current law awards differing credits to different people, based solely on where
they are incarcerated. For example, someone serving time on a violent offense who
follows institutional rules currently earns 20% off their sentence if they are housed in
state prison, but only 15% off if incarcerated in a county jail.?8 Someone who is found
incompetent to stand trial and is confined to a state hospital does not get any good
conduct credit,?®? which means that they may be incarcerated longer than someone
whose offense was not related to mental illness.

"GOOD CONDUCT"” CREDITS IN CALIFORNIA JAILS AND PRISONS

CONVICTION TYPE JAIL m

Nonviolent offense with no prior strike conviction 50% 50%
Nonviolent offense with a prior strike conviction 50% 333%
Violent offense 15% 20%
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Almost every incarcerated person can potentially benefit from good conduct credits.
This means that equalizing credits between custody settings — even if the changes are
small — could have a profound effect on the amount of overall incarceration and on the
state budget.?® For example, if nonviolent “second strikers” (people with a prior strike
offense currently in prison for a nonviolent offense) earned the same credit in prison
that they earned while in jail, each person would serve almost two less months per

year in prison. As of June 2019, there were more than 18,000 nonviolent second strikers
in CDCR custody.?®* If this group of people were allowed to earn the same credits for
good conduct as other people convicted of nonviolent offenses, the cumulative impact
would be approximately 3,000 fewer years of incarceration annually.?®

Good conduct credits also incentivize positive rehabilitative programming and
positive institutional behavior. In July 2020, James King appeared before the
Committee to describe how increased credit eligibility by CDCR greatly increased the
number of people in prison registering for educational, vocational, and rehabilitation
programs, including drug treatment and victim awareness.?%

"“EARNED"” CREDITS IN CALIFORNIA JAILS AND PRISONS

Milestone Completion Credits: Up to 12 week reduction per year for various academic,

vocational, or rehabilitative goals

All earned credits capped Rehabilitative Achievement Credits: Up to 40 day reduction per year for various self-help

at six weeks per year and public service activities

Education Merit Credits: 180 day reduction for earning high school diploma and other
educational achievements

Part of the reason why prison and jail credits do not match is because credits

in jail settings are determined by the Penal Code and prison credits are set by

CDCR regulations. CDCR was given authority over credit rules with the passage of
Proposition 57 in 2016. As a result of these dual sources of authority, there is no single
body considering the credit-earning rules for each setting, and similarly situated
people can receive less good conduct credit simply because of a difference in their
custodial setting. As the California Supreme Court has acknowledged, in some cases,
there are perverse incentives to delay transfer to prison and stay longer in county jail
where there may be fewer services but better credit opportunities.?”

There are also limits on how CDCR applies good conduct credits, depending on a
person’s date of incarceration or how old they are. First, CDCR increased the credit-
earning capacity for many people in its custody after the effective date of Proposition
57, but those rules only applied prospectively as of May 1, 2017.2%¢ Second, CDCR
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conduct credits implemented following Proposition 57 do not currently apply when
calculating parole hearings dates for people eligible for youth or elderly parole.?®

While applying these credits to anyone who would be eligible — regardless of

age or date of incarceration — may present technical administrative challenges at
CDCR, the Committee reiterates its belief that peoples’ sentences and length of
incarceration should not depend on the date they were convicted. We also reiterate
that fundamental fairness demands that reforms with prospective application
should generally be applied retroactively as well.

EMPIRICAL RESEARCH

Studies of credit-earning systems in other states have shown that recidivism
outcomes are not different for people who receive credits and end up serving less
time incarcerated.”° Other research has shown that people who have the opportunity
to earn time off a sentence have fewer disciplinary violations.?”!

INSIGHTS FROM OTHER JURISDICTIONS

The Model Penal Code recommends that good conduct credits be available to all
incarcerated people at the same rate, regardless of the nature of their offense and
where they are incarcerated.??

Different credits for the same people in jail and prison also present significant
constitutional issues. More than twenty years ago, Washington state was found to have
violated the federal Equal Protection Clause by offering different amounts of good
conduct to people while they were in jail or prison.?”® California state courts have found
equal protection violations in similar situations,?** as has the Montana Supreme Court.>”

In 2017, Louisiana retroactively applied changes to good conduct credits, which led to a
45% increase in the number of people released because of their good conduct credits.?®

The federal system also recently made some good conduct credits retroactive, which

led to the accelerated release of 3,100 people in July 2019, even though the change in
credits was modest and amounted only to an extra week off a year.?”’
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Clarify Parole
Suitability
Standards to
Focus on Risk of
Future Violent or
Serious Offenses

RECOMMENDATION

The statutes and regulations governing the parole release determinations by the
Board of Parole Hearings (BPH) are not consistent with each other.

The Committee therefore recommends the following:

1.

Clarify that the definitions of “danger to society” and “danger to public
safety” mean “imminent risk that the parole candidate will commit a serious
or violent felony if released.”

Establish a rebuttable presumption that a parole candidate is suitable for
release (i.e., does not present an imminent risk to commit a serious or violent
felony) if one or more of the following factors are true:

. The commitment offense was nonviolent.
- The commitment offense has a connection to mental illness.

«  The parole candidate is designated low-risk on a CDCR or BPH risk
assessment.

«  The parole candidate has no violent prison rule violations in the past three
years.

«  The parole candidate has average or above average performance in
programming in the past three years.

«  The parole candidate’s criminal system involvement resulted from retaliation
against an abuser or was a result of prior victimization, abuse, or trauma.

Specify that the presumption can be overcome if parole hearing officers
nonetheless determine that the parole candidate presents an imminent risk to
commit a serious or violent felony if released.

Specify that failure to qualify for one or more of the presumptions listed above
shall not be construed as a checklist of prerequisites for a grant of parole.

Specify that a parole candidate’s failure to complete any recommended
program or work assignment that is unavailable to them cannot be a basis for
denial of parole.

Provide that, if parole release is denied, parole hearing officers may
recommend housing with appropriate programming within CDCR.

Provide that parole hearing officers consider whether a parole candidate’s risk can
be mitigated outside of prison, such as by mandating a halfway house, substance
abuse treatment, mental health treatment, or other appropriate conditions. This
release option is not intended to become BPH’s default decision.
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8. Increase the standard for judicial review of parole decisions to “abuse of
discretion,” and specify that a court can order a new hearing or grant release as
the case may warrant.

9. Increase the data that BPH releases to the public.

RELEVANT STATUTES AND REGULATIONS

Penal Code § 3041(a) & (b)
15 CCR § 2281

BACKGROUND AND ANALYSIS

More than half of California’s prison population is eligible at some point for release by
parole authorities.?®

Compared to other states, California has among the lowest parole grant rates. In 2020,
California’s parole grant was 16%.2”° The figure is especially low given that 82% of
people up for review by California parole authorities score as “low risk” to reoffend,3°°
according to an actuarial risk assessment tool developed and administered by CDCR
and researchers at the University of California, Irvine.3"!

PAROLE GRANT RATES BY STATE
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Furthermore, the relatively few people who have been granted parole by BPH have
remarkably low recidivism rates.3? According to the most recent CDCR Outcome
Evaluation Report, only 2.3% of people found suitable by parole authorities and
released from custody were convicted of a new crime, the majority of which were
misdemeanors.’®

PAROLE HEARING OUTCOMES IN CALIFORNIA

NUMBER OF PAROLE GRANTS 915 1136 1184 1,106
TOTAL SCHEDULED HEARINGS 5335 5226 6,061 6,932
GRANT RATE 17% 22% 20% 16%
DENIAL RATE 42% 34% 37% 29%
HEARINGS NOT HELD MN% 44% 43% 55%

Despite current efforts by BPH, former Governor Brown testified before the
Committee that he supported additional measures that would result in “earlier
parole for more people.”** And University of Southern California Law Professor Heidi
Rummel, an expert in California’s parole process, emphasized that the low recidivism
rate of parolees proved that California could release more people safely on parole
without endangering public safety.3%
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CALIFORNIA PAROLE HEARING GRANT RATE BY YEAR
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Part of the problem is that the various statutes and regulations governing California’s
parole release standard are vague and internally inconsistent. They should be
harmonized to provide better transparency and equal application.

For example, Penal Code Section 3041(a)(2) directs parole authorities to “normally
grant parole.”% Another section of the governing statute instructs parole authorities
to deny parole if the candidate poses a threat to “public safety.” %" That term has
never been defined by the Legislature.’°® Separately, BPH adopted regulations that
parole should be denied if the candidate “pose[s] an unreasonable risk of danger to
society.”s? Again, this term has not been defined.3°

Although these terms have never been squarely reconciled or addressed by courts or
the Legislature, at least three courts of appeal have indicated the standards “danger
to public safety” and “danger to society” combine to mean parole should be granted
unless the parole candidate is at risk to commit a violent crime if released.®" Likewise,
the Penal Code utilizes similar language focused on an imminent risk of violence

in other circumstances where authorities must determine whether people may be
released from custodial settings into the community.3?

BPH Executive Officer Jennifer Shaffer agreed that risk of violence was the principal
concern considered by parole commissioners—and “wasn’t very far from where we are
today” in terms of a de facto standard at suitability hearings—even though the statutes
and regulations make no such specification.*”® She also acknowledged that the current
statutory and regulatory parole release standards are “muddled.”*
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While the Committee appreciates that parole authorities continue to evaluate and
refine its parole review process, including recently implementing a “structured
decision making” evaluation process,** we urge legislative action because the ultimate
release standard remains vague and inconsistent and the process involves a great deal
of subjectivity, unpredictability, and concerns about inconsistency.

Research suggests that factors that currently play central roles in parole determinations
may have little predictive value. For example, studies indicate that the severity of a
person’s offense does not predict future recidivism risk.*® Research also indicates that
consideration by parole authorities of subjective factors, such as whether the parole
candidate lacks “insight™" or “remorse,”® does not effectively predict recidivism.
These issues are compounded for people with mental health issues who may be unable
to articulate the appropriate presentation of insight or remorse.”

In addition, parole can often be denied because of failure to complete programs that
were unavailable to the parole candidate.’?*® For example, Shanae Polk, Director of
Operations at 2nd Call, described to the Committee the great difficulties she faced in
trying to fulfill BPH’s release requirements because of class unavailability and a lack of
assistance in preparing for her parole hearing.’?' Now that she has been released, and
frustrated by the lack of appropriate programming, Ms. Polk volunteers to teach the
only domestic violence class offered at a women’s prison.3??

EMPIRICAL RESEARCH

The most robust data on recidivism prediction shows that older people are less
likely to commit new crimes compared to younger people.?? This is particularly
relevant in the context of parole because most parole candidates are older,
having served a considerable sentence prior to becoming eligible for release
consideration. As noted above, research indicates that a person’s period of
criminal involvement generally lasts less than 10 years.3**

Studies of other states show that, as in California, people with the most serious
convictions tend to have the lowest recidivism rates.’?> For example, in Michigan,
2.7% of 2,558 homicide parolees returned to prison for committing any new
crime.?? In New York, 0.9% of people released from prison in 2012 after a murder
conviction returned to prison for a new offense within three years, well below the
average 9.2% rate for all offenses.’

In addition, research has found that there is no difference in violence between
people with mental illness and their non-mentally ill neighbors,**® and more
specifically that formerly incarcerated people with mental illness are rearrested

or reincarcerated at a rate similar to (and sometimes lower than) non-mentally ill
people.’* According to researchers, the risk of violence society ascribes to mental
illness “vastly exceeds the actual risk presented.”3*°

Studies also show that actuarial risk assessment tools are particularly reliable

in identifying low-risk individuals.3¥ For example, a violence prediction tool
developed by the Pennsylvania Sentencing Commission in 2018 is 98% accurate
in predicting which people are at low risk for committing a new violent crime.?*?
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Three risk assessment tools used by BPH and CDCR were also found to be extremely
accurate in predicting which people were low risk for future violence.?** One study of
over 24,000 people conducted over 50 months found that 91% of people evaluated as
low risk of future violence did not go on to commit a violent crime.3*

INSIGHTS FROM OTHER JURISDICTIONS

Several states, including Nevada, Hawaii, Maryland, Arkansas, Michigan, and Louisiana,
rely on risk assessment scores as an important factor in parole determination.?* For
example, In Hawaii, the parole statute requires release for people deemed “low-risk”
by a validated risk assessment tool.* In Nevada, if a parole candidate is assessed as
low-risk and their offense was of low or medium severity, the parole board is directed
to grant parole “at the initial eligibility date” for a low- or medium-severity crime,
and at the “first or second meeting” for a high-severity crime.®*” Maryland uses a
combination of risk assessment score and offense type to determine a presumptive
guidelines release range.3*

In Norway (which many experts see as a model for modern criminal law),** the
standard for preventive detention mandates that there must exist “an imminent risk
that the offender will again commit” a “serious violent felony.”*** Parole systems in
New Jersey and Washington make a similar inquiry about future harm to others in
some contexts.** For example, in New Jersey, the juvenile release standard requires in
part that someone be paroled if they “will not cause injury to persons.”3#

Some jurisdictions presume that people convicted of nonviolent offenses shall be
granted parole. For example, Louisiana, Oklahoma, and Pennsylvania presumptively
grant parole to many people.** In 2017, Louisiana authorized release without a hearing
to people convicted of nonviolent offenses who served 25% of their sentences when
certain conditions are met.3*

Many states focus on in-prison programming as a gateway to early release. For
example, Mississippi and Maryland grant release without a hearing at the earliest
parole release date for some people who have met the requirements of their case
plans.*® For others, including Arkansas, Washington, and Louisiana, in-prison
disciplinary behavior is a key parole factor.3#

ADDITIONAL CONSIDERATIONS

«  Parole authorities should be encouraged to release more data concerning
their process and parole hearing outcomes. BPH currently releases

, information about the number of scheduled parole hearings and their

245 n Misisipp,anincarcrated prsonalso mustmest requirements outcomes.** They also release an annual Report of Significant Events that
S e e includes additional information and provide to members of the public free

rvland, an incarcerated person ako transcripts of any parole hearings.>* These efforts are an excellent start to

1 Correctonal Senices Code A providing transparency into BPH’s operations, but BPH should release on a

o e o o routine basis additional information about who is and who is not granted

S o parole, including the parole hearing outcomes for sentence type, type of

owlableat COCRuebsite. parole hearing, and important demographic information such as race, gender,
s, R and county of commitment.
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«  The parole standard recommended by the Committee — that a parole
candidate shall be awarded parole unless there is “imminent risk that the
parole candidate will commit a serious or violent felony if released” — is
borrowed from Norwegian criminal law,*** which has been recognized
internationally as a model system.

«  Parole release is currently a binary decision: The person is either going
to stay incarcerated or be released to the community with supervision.
The Committee’s recommendation is to create additional types of release
scenarios for parole candidates that BPH concludes are close to being
entitled to full release but may still need additional structure, supervision,
or programming prior to full release.**°

«  Courts reviewing parole release decisions must currently apply an extremely
deferential standard of review and may not intervene in parole decisions if
there is “some evidence” supporting a parole denial.®' This standard does not
come from a statute.®? The Committee recommends that parole decisions
should instead be reviewed for “abuse of discretion.” This standard of review,
which is well-defined in other judicial contexts, would give appropriate
deference to BPH’s role in making parole decisions while providing an
important safety valve.
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Establish Judicial
Process for
“Second Look”
Resentencing

RECOMMENDATION

The administrations of Governor Newsom and former Governor Brown and the
Legislature have expanded the use of “second look” sentencing by authorizing courts
to revisit sentences of selected incarcerated people when recommended by law
enforcement authorities. This practice should be clarified and expanded.

The Committee therefore recommends the following;:
1. Establish judicial procedures for evaluating resentencing requests.

« Inall cases, require notice, initial conference within 60 days, and written
reasons for court decisions.

«  Forall cases initiated by law enforcement, require appointment of counsel.
2. Establish that resentencing is presumed if law enforcement officials
recommend resentencing because a sentence is unjust or because of a
person’s exceptional rehabilitative achievement while incarcerated.
3. Expand “second look” sentencing opportunities by allowing any person who
has served more than 15 years to request a reconsideration of sentence by

establishing that “continued incarceration is no longer in the interest of justice.”

RELEVANT STATUTES

Penal Code § 1170(d)

BACKGROUND AND ANALYSIS

California has a special provision in the Penal Code that allows certain law
enforcement officials, including the Secretary of CDCR or any elected district
attorney, to request that a person be resentenced at any time for any reason. A court
that receives such a request is vested with authority to recall the person’s sentence
and issue a new, reduced punishment, if “circumstances have changed since the
inmate’s original sentencing so that the inmate’s continued incarceration is no
longer in the interest of justice.”

The law has existed for decades but was given new life in 2018 when then-

Governor Brown allocated resources to CDCR to identify incarcerated people

who demonstrated records of rehabilitation and deserved a reevaluation of their
sentence in court. The law was then expanded to allow prosecutors to make

similar resentencing requests.*>* Prosecutors and CDCR do not make requests for
resentencing lightly. CDCR has an extensive set of regulations guiding the process.*
Hillary Blout, Executive Director of For the People, described to the Committee the
resource-intensive procedures that some prosecutors are beginning to use to review
old cases.®* Although the requests for resentencing are made by law enforcement
authorities, the ultimate decision to recall a person’s sentence and reduce their
punishment remains with the courts.
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Despite these expansions to the resentencing statute, current law has failed to
protect many important interests at stake. For example, because the Penal Code
does not provide any rules, many trial courts provide virtually no process while
considering these requests, including denying resentencing requests without
providing notice to the parties, appointing counsel, or giving parties an opportunity
to be heard.*” The law does not require a court to give any specific reason for
denying a resentencing request.>>

RESENTENCING REFERRALS BY CDCR (2019-20)

EXCEPTIONAL

CONDUCT CHANGE IN LAW TOTAL
REFERRALS 155 1,448 1,603
COURT RESPONSES 110 1,023 1133
% COURT RESPONSES % % 7%
RESENTENCINGS 64 4 475
% RESENTENCED % 28% 30%

Placer County Superior Court Judge Richard Couzens, a leading expert on California’s
criminal law, appeared before the Committee in November to encourage better
process and expanded use of California’s “second look” sentencing law.*** He told the
Committee that the current process is “amazingly sparse,” “largely unstructured,” and
that it would be appropriate to require courts to issue “affirmative responses, even if
just in writing.”3*® Without such guidance, many requests for resentencing have gone
unanswered by the courts or have been denied without any meaningful input from the
person who is to be resentenced.®!

Judge Couzens also endorsed wider use of the resentencing process to allow
prisoners who have served a significant portion of their sentence to petition courts
for revaluation of their punishment and early release: “[I]t seems to me fundamentally
fair that if a person has been in custody for 15 years, that it’s not unreasonable to say,
‘Hey, has this person changed?’ That’s just not unreasonable.”**> Sam Lewis, Executive
Director of the Anti-Recidivism Coalition, also supported the proposal to encourage
and incentivize rehabilitation for people sentenced to long prison terms.3¢

As of June 2020, almost 30,000 people had served more than fifteen years in
CDCR custody.
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This idea, and the Committee’s recommendation, mirrors a proposal from United
States Senator Cory Booker and Congresswoman Karen Bass, who in 2019 introduced
legislation that would allow any person in federal prison who had served 10 years of
incarceration to apply for resentencing.’%*

EMPIRICAL RESEARCH

As noted elsewhere in this report, empirical research has long established that the
older someone is, the less likely they are to commit offenses.?*> The recidivism rate
for California’s prison population bears this out: Older people simply do not commit
as many crimes as younger people do.**® This data supports the conclusion that, after
some period of time, a sentence may deserve reevaluation.
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INSIGHT FROM OTHER JURISDICTIONS

In 2018, Congress enacted the federal First Step Act, which allowed people incarcerated
in federal prison to request sentence reduction with a motion to the trial court.**’
More than 2,000 of these requests have been granted by federal courts around the
country, including many to help combat the speed of COVID-19 in federal prisons.®

In the District of Columbia, any person who was under 18 years old at the time of
their offense and has served at least 15 years in prison may request a new sentence.**
The court must issue a reduced sentence if it concludes that “the defendant is not a
danger to the safety of any person or the community and that the interests of justice
warrant a sentence modification.”®” The law was recently expanded to anyone who
was under 25 years of age at the time of their offense and who has served at least 15
years.’” Approximately 50 people have been recently resentenced in the District of
Columbia for offenses committed before they were 18. None of those released have
been reconvicted of a new violent crime.*

The Model Penal Code suggests that states enact “second look” sentencing that allows
someone to ask a judge for resentencing after serving 15 years of imprisonment.

The New Jersey Sentencing & Disposition Commission also recently unanimously
agreed that “second look” sentencing laws were important reforms.*™
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2020

Administrative
Report

The inaugural year of the Committee on Revision of the Penal Code ended on January
1, 2021. The following report summarizes its activities during the past year from an
administrative standpoint and briefly describes the Committee’s future plans.

CREATION OF THE COMMITTEE

On January 1, 2020, the Committee on Revision of the Penal Code was formed.>”

For administrative and budgetary purposes, the Committee was located within the
California Law Revision Commission. There is no substantive overlap in the work
of the two bodies. By law, no person can serve on both the Commission and the
Committee simultaneously.’® Neither body has any authority over the substantive
work of the other.® The two bodies have different statutory duties.®

The Committee has seven members. Five are appointed by the Governor for four-year
terms.’” One is an assembly member selected by the speaker of the assembly; the last
is a senator selected by the Senate Committee on Rules.3¥° The Governor selects the
Committee’s chair.®!

FUNCTION AND PROCEDURE OF THE COMMITTEE

The principal duties of the Committee are to:
1. Simplify and rationalize the substance of criminal law.
2. Simplify and rationalize criminal procedures.

3. Establish alternatives to incarceration that will aid in the rehabilitation of
offenders.

4. Improve the system of parole and probation.’?

The Committee is required to prepare an annual report for submission to the
Governor and the Legislature.3

The Committee conducts its deliberations in public meetings, subject to the
Bagley-Keene Open Meeting Act.3#* In 2020, it held eight meetings, five of which
were two-day meetings. Its first meeting was held in the State Capitol. As a result
of the COVID-19 pandemic, its remaining meetings were conducted entirely by
teleconference.’®
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PERSONNEL OF THE COMMITTEE

In 2020, the following persons were members of the Committee:

CHAIR
Michael Romano

LEGISLATIVE MEMBERS
Senator Nancy Skinner
Assemblymember Sidney Kamlager-Dove

GUBERNATORIAL APPOINTEES
Hon. John Burton

Hon. Peter Espinoza

Hon. Carlos Moreno

L. Song Richardson

The following persons are on the Committee’s legal staff:

Thomas M. Nosewicz
Legal Director

Rick Owen
Staff Attorney

The following persons provide substantial support for the Committee’s legal work:
Lara Hoffman

Nick Stewart-Oaten

Natasha Minsker

Daniel Seeman

The following persons are staff of the California Law Revision Commission who also
provide managerial and administrative support for the Committee:

Brian Hebert
Executive Director

Barbara Gaal
Chief Deputy Director

Debora Larrabee
Associate Governmental Program Analyst

This report was copyedited by Nicole Antonio and designed by Taylor Le.
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COMMITTEE BUDGET

In the 2019-20 state budget, $576,000 was added to the California Law Revision
Commission’s budget to offset the costs associated with the new Committee on
Revision of the Penal Code. An equivalent amount was included in the 2020-21
state budget.

Most of that amount goes toward staff salaries and benefits. The remainder is used
for operating expenses.

PLANNED ACTIVITIES FOR 2021

In 2021, the Committee expects to follow the same general deliberative process

that it established in 2020. It will hold frequent public meetings with speakers
representing all groups that have an interest in reform of the criminal justice system.
At those meetings, the Committee will identify, debate, and develop reforms that
would reduce unnecessary levels of incarceration and increase public safety.

The Committee will also continue its work to establish a secure compendium of empirical
data from various law enforcement and correctional sources in California. That data will

be used by the Committee as a tool in evaluating the effect of possible reforms.
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Appendix A:
Biographies of
2020 Committee
Members

Michael Romano, of San Francisco, serves as chair of the Committee on Revision of
the Penal Code. Romano teaches criminal justice policy and practice at Stanford Law
School and has been director of the Stanford Justice Advocacy Project since 2007.
Romano has collaborated with numerous local, state, and federal agencies, including
the United States Department of Justice and Office of White House Counsel under
President Obama. He has also served as counsel for the NAACP Legal Defense and
Educational Fund and other civil rights organizations. Romano was a law clerk for the
Honorable Richard Tallman at the United States Court of Appeals for the Ninth Circuit
from 2003 to 2004 and a legal researcher for the Innocence Project from 2000 to
2001. He earned a juris doctor degree with honors from Stanford Law School and a
master of laws degree from Yale Law School.

John L. Burton, of San Francisco, has been a partner and consultant for public affairs at
Burton and the Brains since 2018. Burton was an attorney at John Burton Attorney at
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to 1974 and 2009 to 2017. Burton founded John Burton Advocates for Youth in 2005.

He was a senator in the California State Senate from 1996 to 2004. Burton served as a
representative in the United States House of Representatives from 1974 to 1983. He served
as a member of the California State Assembly from 1965 to 1974. He earned a juris doctor
degree from the University of San Francisco School of Law.
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Reentry at the Los Angeles County Department of Health Services since 2016. He served
as a commissioner and judge at the Los Angeles County Superior Court from 1990 to
2016. Espinoza was an attorney at Peter Espinoza Attorney at Law from 1984 to 1990.
Espinoza was a deputy public defender at the Orange County Public Defender’s Office
from 1981 to 1983. He earned a juris doctor degree from the University of California, Los
Angeles, School of Law.

Assemblymember Sydney Kamlager, of Los Angeles, has been a member of the Assembly
since 2018. She represents the 54th Assembly District, encompassing Baldwin Hills,
the Crenshaw community, all of Culver City, Ladera Heights, Leimert Park, Mar Vista,
Mid-City Los Angeles, Palms, Pico-Union, Westwood, and Windsor Hills. As chair of the
Select Committee on Incarcerated Women, Assemblymember Kamlager is focused on
reviewing and reforming policies to support the health, dignity, and rehabilitation of
women in prison. She also sits on the Assembly Public Safety Committee and Speaker
Rendon’s Select Committee on Police Reform. In 2020, Assemblymember Kamlager
passed AB 1950, which reformed the California probation system by setting maximum
terms of two years for felony offenses and one year for misdemeanor offenses. She
earned a master’s degree in arts management from the Heinz College at Carnegie
Mellon University.
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Carlos Moreno, of Los Angeles, has been a self-employed JAMS arbitrator since
2017. Moreno was United States Ambassador to Belize from 2014 to 2017. He was of
counsel at Irell & Manella LLP from 2011 to 2013. Moreno was an associate justice of
the California Supreme Court from 2001 to 2011 and served as a judge at the United
States District Court, Central District of California, from 1998 to 2001. Moreno

was a judge at the Los Angeles County Superior Court from 1993 to 1998 and at the
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L. Song Richardson, of Irvine, is dean at the University of California, Irvine, School of
Law, from 2018 to July 2021, and was a professor of law there from 2014 to 2017. She
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at Schroeter, Goldmark and Bender from 2001 to 2006. She was assistant public
defender at The Defender Association from 1999 to 2001. Richardson was an assistant
federal public defender at the Federal Public Defender’s Office, Western District of
Washington, from 1997 to 1999. She was assistant counsel at the NAACP Legal Defense
and Educational Fund from 1995 to 1997. She was a Skadden Public Interest fellow at the
National Immigration Law Center in Los Angeles from 1994 to 1995 and at the Legal Aid
Society’s Immigration Law Unit in Brooklyn from 1993 to 1994. Richardson is a member
of the American Law Institute and the executive committee of the Association of
American Law Schools. She earned a juris doctor degree from Yale Law School.

Senator Nancy Skinner, of Berkeley, has been a member of the Senate since 2016.

She was a member of the Assembly from 2006 to 2014. Senator Skinner represents
California’s 9th Senate District, which includes Oakland, Berkeley, and Richmond, and
chairs the Senate Budget Committee. Senator Skinner is a longtime justice reform
advocate and the author of two landmark California laws: SB 1421, which made police
misconduct records available to the public for the first time in 40 years, and SB 1437,
which reformed the state’s felony murder rule so that people who do not commit
murder can’t be convicted of that crime. She also authored bills to reduce gun violence
and allow people with prior felony convictions to serve on juries. Her legislative efforts
have resulted in cuts to the number of juveniles incarcerated in state facilities by half;
established a new, dedicated fund to reduce prison recidivism; reduced parole terms;
and banned the box for higher education. She earned a master’s degree in education
from the University of California, Berkeley.
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Appendix B:
Additional Data

Cost of
Misdemeanor
Citations in
Traffic Court

COST OF MISDEMEANOR CITATIONS IN TRAFFIC COURT

STATUTE ASSESSMENT AMOUNT OWED

Maximum misdemeanor fine $1,000 $1,000

State penalty assessment

$10 for every $10 base fine $1,000
(Penal Code § 1464) W
State criminal surcharge .

20% surcharge on base fine $200
(Penal Code § 1465.7)
Court operations assessment )

$40 fee per fine $40
(Penal Code § 1465.8)
Court construction

$5 for every $10 in base fine $500
(Gov't Code § 70372)
County fund (Gov't Code § 76000) $7 for every $10 in base fine $700
DNA Fund

$5 for every $10 in base fine $500
(Gov't Code § 76104.6 and 76104.7)
Emergency Medical Air Trans. Fee )

$4 fee per fine $4
(Gov't Code § 76000.10)
EMS Fund

$2 for every $10 in base fine $200
(Gov't Code § 76000.5)
Conviction assessment X .

$30 per fine for misdemeanor $30
(Gov't Code § 70373)
Night court assessment .

$1 per fine $1

(Vehicle Code § 42006)

ACTUAL COST OF CITATION

DMV Warrant/hold assessment fee

Up to $10 fee (may vary by county) +$10
(Vehicle Code § 40508.6) g v very By county
Fee for failing to appear
Sy $15 fee +$15
(Vehicle Code § 40508.5)
Civil assessment for failure to
$300 fee +$300

appear/pay (Penal Code § 1214.1)

COST OF CITATION IF INITIAL DEADLINE IS MISSED
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Number of
People Who
Served Less

than One Year in
CDCR by County

NUMBER OF PEOPLE WHO SERVED LESS THAN ONE YEAR IN CDCR BY COUNTY

287 220 203

Alameda
Alpine
Amador
Butte
Calaveras
Colusa
Contra Costa
Del Norte
El Dorado
Fresno
Glenn
Humboldt
Imperial
Inyo

Kern
Kings
Lake
Lassen
Los Angeles
Madera
Marin
Mariposa
Mandocino
Merced
Modoc
Mono
Monterey
Napa
Nevada
Orange
Placer

Plumas

82

no data given
22

80

142
22
46

681

40

58

527
153

51

3,613
76

23

45

107

161

54

776

41

no data given
27
86
23
23
165
27
45
743
12
57

70

495
140
45
21
3,865
82

31

43

89

149

52

826

120

no data given
29
97
18
23
142
17
63
764
18
87

90

544
134
43
23

4124
122

22

4

98

165

53

935

109
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Number of
People Who
Serve Less than
One Year in
CDCR by County

(CONTINUED)

Riverside
Sacramento
San Benito
San Bernardino
San Diego
San Francisco
San Joaquin
San Luis Obispo
San Mateo
Santa Barbara
Santa Clara
Santa Cruz
Shasta

Sierra
Siskiyou
Solano
Sonoma
Stanislaus
Sutter
Tehama
Trinity

Tulare
Tuolumne
Ventura

Yolo

Yuba

TOTAL 13,730

83

908 969 916

561

20

1,583

951

51

331

83

183

105

433

34

81

173

97

281

65

36

162

19

243

63

58

583

14

1,645

955

39

321

100

188

n8

401

45

Ell

168

98

276

60

51

143

12

197

70

546

15

1,560

957

68

332

95

188

103

379

63

120

18

n2

257

46

48

163

237

54

69 92
14,507
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Number of
People Currently
in Prison with
One- and Three-
Year Sentence
Enhancements
(2020)

NUMBER OF PEOPLE CURRENTLY IN PRISON WITH ONE- AND THREE-YEAR

SENTENCE ENHANCEMENTS (2020)

COUNTY OF SENTENCING 1-YEAR ENHANCEMENT 3-YEAR ENHANCEMENT

Alameda
Alpine
Amador
Butte
Calaveras
Colusa
Contra Costa
Del Norte
El Dorado
Fresno
Glenn
Humboldt
Imperial
Inyo

Kern

Kings

Lake
Lassen

Los Angeles
Madera
Marin
Mariposa
Mendocino
Merced
Modoc
Mono
Monterey
Napa
Nevada

Orange

84

369

0

19

149

177

27

43

564

37

27

727

139

43

22

3885

57

36

63

125

141

28

609

4

0
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Number of
People Currently
in Prison with
One- and Three-
Year Sentence
Enhancements
(2020)

(CONTINUED)

COUNTY OF SENTENCING 1-YEAR ENHANCEMENT 3-YEAR ENHANCEMENT

Placer
Plumas
Riverside
Sacramento
San Benito
San Bernardino
San Diego
San Francisco
San Joaquin
San Luis Obispo
San Mateo
Santa Barbara
Santa Clara
Santa Cruz
Shasta

Sierra
Siskiyou
Solano
Sonoma
Stanislaus
Sutter
Tehama
Trinity

Tulare
Tuolumne
Ventura

Yolo

Yuba

85

m

5

1450

563

823

na7

83

216

106

n8

159

507

67

188

40

93

102

243

30

58

342

47

210

129

26

5

0

35
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Number of People
Currently in
Prison with Gang
Enhancements

by County (2020)

NUMBER OF PEOPLE CURRENTLY IN PRISON WITH GANG ENHANCEMENTS
BY COUNTY (2020)

Alameda

Amador

Butte

Calaveras

Colusa

Contra Costa

Del Norte

El Dorado

Fresno

Glenn

Humboldt

Imperial

Inyo

Kern

Kings

Lake

Lassen

Los Angeles

Madera

Marin

Mariposa

Mendocino

Merced

Modoc

Mono

Monterey

Napa

Nevada

86

369

19

149

177

27

43

564

37

27

727

139

43

22

3885

57

36

63

125

4

28
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Number of People
Currently in
Prison with Gang
Enhancements

by County (2020)

(CONTINUED)

Orange

Placer

Plumas

Riverside

Sacramento

San Benito

San Bernardino

San Diego

San Francisco

San Joaquin

San Luis Obispo

San Mateo

Santa Barbara

Santa Clara

Santa Cruz

Shasta

Sierra

Siskiyou

Solano

Sonoma

Stanislaus

Sutter

Tehama

Trinity

Tulare

Tuolumne

Ventura

Yolo

Yuba

87

609

m

1450

563

823

147

83

216

106

n8

159

507

67

188

40

93

102

243

30

58

342

47

210

129

26
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Percentage
PERCENTAGE OF PEOPLE CURRENTLY IN PRISON WITH GANG ENHANCEMENT
of PGODIG BY COUNTY AND RACE (2020)

Currencly

in Prison

Alameda 42% 45% 1.56% 3.125
ith Gang
W]t an Amador 0% 16.66% 33.33% 50%
I
En ’lanceme]]t Butte 0% 50% 30% 20%
by County and
Ount an Calaveras 0% 0% 0% 100%
Race (2020) Colusa 0% 75% 0% 25%
Contra Costa 4812% 4437% 25% 5%
Del Norte 0% 100% 0% 0%
El Dorado 0% 0% 100% 0%
Fresno 21.97% 63.22% 2.69% 121%
Glenn 0% 100% 0% 0%
Humboldt 0% 100% 0% 0%
Imperial 0% 100% 0% 0%
Kern 3419% 63.22% 1.61% 0.96%
Kings 13.2% 79.24% 5.66% 1.88%
Lake 20% 40% 40% 0%
Lassen 0% 100% 0% 0%
Los Angeles 321% 63.65% 1.22% 33%
Madera 1.42% 85.71% 2.85% 0%
Marin 0% 100% 0% 0%
Mendocino 0% 66.66% 0% 3333%
Merced 8.27% 82.75% 413% 4.82%
Monterey 2.36% 92.91% 0% 4.72%
Napa 0% 92% 8% 0%
Orange 6.36% 80.18% 6.48% 6.95%
Placer 100% 0% 0% 0%
Riverside 2672% 67.24% 4.16% 1.26%
Sacramento 4757% 35.92% 3.55% 12.94%
San Benito 0% 100% 0% 0%
San Bernardino 35.85% 57.41% 5.08% 1.64%
San Diego 28.46% 60.57% 2.5% 8.461%
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Percentage

of People
Currently

in Prison

with Gang
Enhancement
by County and
Race (2020)

(CONTINUED)

COUNTY BLACK LATINX WHITE OTHER

San Francisco 68.75% 25%

San Joaquin 23.25% 58.13%
San Luis Obispo 17.64% 76.47%
San Mateo 10.9% 83.63%
Santa Barbara 6% 87.33%
Santa Clara 9.07% 78.5%

Santa Cruz 0% 97.56%
Shasta 0% 71.42%
Siskiyou 0% 25%

Solano 14.28% 71.42%
Sonoma 1.53% 84.61%
Stanislaus 2.46% 79.01%
Sutter 714% 82.14%
Tehama 0% 80%

Tulare 2.38% 90.88%
Tuolumne 0% 66.6%
Ventura 5.31% 87.76%
Yolo 3.12% 89.06%
Yuba 12% 64%

89

6.25%

1.66%

5.88%

3.63%

5.33%

177%

243%

14.28%

3%

14.28%

6.15%

4.93%

714%

0%

1.95%

333%

6.38%

4.68%

8%

0%

16.94%

1.81%

1.33%

10.64%

0%

14.28%

0%

0%

7.69%

13.57%

3.57%

20%

4.77%

%0

0.53%

3.12%

16%
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