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November 10, 2011

Via CSM Dropbox

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Re:  Joint test Claim of Riverside County Local Agencies Concerning
California Regional Water Quality Control Board, San Diego Region,
Order No. R9-2010-0016

To the Commission:

This firm represents the Riverside County Flood Control & Water Conservation
District, the County of Riverside and the Cities of Murrieta, Temecula and Wildomar
(collectively, “Claimants’) with respect to the enclosed Joint Test Claim concerning
California Regional Water Quality Control Board, San Diego Region, Order No. R9-
2010-0016 (“Order”). The Claimants are Copermittees under this Order and have filed a
Joint Test Claim because the state mandates that are the subject of this Test Claim apply
near identically to all of the Claimants.

Enclosed are the Test Claim Forms of the Claimants (Sections 1-4), a Narrative
Statement (Section 5), supporting Declarations (Section 6) and Documentation (Section
7). The Documentation includes a copy of the Order as well as the 2004 order that it
superseded, as well as other relevant documents.

Thank you for your consideration of this matter. We anticipate supplementing
Section 6 with at least one additional declaration shortly. As noted in the Test Claim
forms, communications regarding this Test Claim should be directed to my attention.

Very truly yours o

MR

David W. Burhenn



California Regional Water Quality Control

Board, San Diego Region, Order No.
RO_2N1N-NN1A

Riverside Co. Flood Control & Water Conservation Dist.
Name of Local Agency or School District

Jason Uhley

Claimant Contact

Chief, Watershed Protection Division
Title

1995 Market Street

Street Address

Riverside, CA 95201

City, State, Zip

951-955-1273

Telephone Number

951-788-9965

Fax Number

juhley@rcflood.org

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

David W. Burhenn

Claimant Representative Name

Attorney
Title

Burhenn & Gest LLP

Organization

624 S. Grand Avenue, Suite 2200
Street Address

Los Angeles, CA 90017

City, State, Zip

213-629-8788

Telephone Number

213-688-7716

Fax Number
dburhenn@burhenngest.com
E-Mail Address
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Il"est Claim #: 1 1 -TC-O3
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Please identifv all code sections, statutes, bill numbers,
regulations, and/or executive orders that impose the alleged
mandate (e.g., Penal Code Section 2045, Statutes 2004,
Chapter 54 [AB 290]). When alleging regulations or
executive orders, please include the effective date of each one.

California Regional Water
Quality Control Board, San
Diego Region, Order No.
R9-2010-0016 (adopted
November 10, 2010)

Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:

5. Written Narrative: pages to
6. Declarations: pages to
7. Documentation:  pages to

(Revised 1/2008)
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8. CLAIM CERTIFICATION

Read, sign, and date this section and insert at the end of the test claim submission.*

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514, 1 hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief,

Jason U hley Chief, Watershed Protection Division
Prmt or Type Name of Authorzed Local Agency Print or Type Title
or School District Official

N/
§t {}J&y; Novemberi, 2011

J
Signatur¢ (ftfz\ui;h‘c/;rized L(/cal Agency or Date
School rict Official /

<

\

*If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number, fax number, and e-mail address

below.



California Regional Water Quality Control
Board, San Diego Region, Order No.
RO-201N0-NN1A

County of Riverside
Name of Local Agency or School District
Larry Parrish

Claimant Contact

Interim Chief Executive Officer
Title

4080 Lemon Street, Suite 400
Street Address

Riverside, CA 95201

City, State, Zip

951-955-1110

Telephone Number
951-955-1105

Fax Number
ceo@rceo.org

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

David W. Burhenn

Claimant Representative Name

Attorney
Title

Burhenn & Gest LLP

Organization

624 S. Grand Avenue, Suite 2200
Street Address

Los Angeles, CA 90017

City, State, Zip

213-629-8788

Telephone Number

213-688-7716

Fax Number
dburhenn@burhenngest.com
E-Mail Address
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|Test Claim #: 1 1 'TC'O3

Please identify all code sections, statutes, bill numbers,
regulations, and/or executive orders that impose the alleged
mandate (e.g., Penal Code Section 2045, Statutes 2004,
Chapter 54 [AB 290]). When alleging regulations or
executive orders, please include the effective date of each one.

California Regional Water
Quality Control Board, San
Diego Region, Order No.
R9-2010-0016 (adopted
November 10, 2010)

Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:

5. Written Narrative: pages to
6. Declarations: pages to
7. Documentation:  pages to

(Revised 1/2008)
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Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. Ihereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Larry Parrish Interim Chief Executive Officer
Print or Type Name of Authorized Local Agency Print or Type Title
or Schopl District Qfli¢ial

N November _}_ 2011

Signatfe o}Autk)r‘fzed Local Agency or Date
School District O¥ficial

*If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number. fax number, and e-mail address
below:
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I.TESTCL i1 E [Eiling Date:
California Regional Water Quality Control
Board, San Diego Region, Order No.
RA.2N1N.NN1A

Crty Of Murrieta Test Claim #: 1 1'TC'03
Name of Local Agency or School District

Rick Dudley
Claimant Contact

Clty Manager Please identify all code sections, statutes, bill numbers,
Title regulations, and/or executive orders that impose the alleged
1 Town Sq uare, 24601 Jefferson Ave. mandate (e.g., Penal Code Section 2045, Statutes 2004,
Siroot Addross ’ Chapter 54 [AB 290]). When alleging regulations or

. i ; ive orders, please include the effective date of each one.

Murrieta, CA 92562 oo o p - :
City. State, Zip California Regional Water
951-461-6002 .
Telephone Number Quallty COntl"Ol Board, San
951-698-9885 - :
oo Diego Region, Order No.

ax Number

rdudley@murrieta.org R9-2010-0016 (adopted
E-yMail{Addl:ess November 1 0, 201 O)

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

David W. Burhenn
Claimant Representative Name
Attorney

Title

Burhenn & Gest LLP

Organization

624 S. Grand Avenue, Suite 2200

Street Address
Los Angeles, CA 90017
City, State, Zip

Copies of all statutes and executive orders cited are

ttached.
213-629-8788 e
Telephone Number Sections 5, 6, and 7 are attached as follows:
213-688-7716 5. Written Narrative: pages to
Fax Number 6. Declarations: pages to
dburhenn@burhenngeSt-Com 7. Documentation:  pages to

E-Mail Address
(Revised 1/2008)
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Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. Thereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Rick Dudley City Manager

Print or Type Name of Authorized Local Agency Print or Type Title
or School District Official

L Dd e November § , 2011

Signature of Authorized Local A T&ency or Date
School District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant s address, telephone number; fax number, and e-mail address
below.



California Regional Water Quality Control
Board, San Diego Region, OrderNo.
RO_201N-NN1A

City of Temecula

Name of Local Agency or School District

Shawn Nelson

Claimant Contact

City Manager

Title

41000 Main Street
Street Address

Temecula, CA 92590
City, State, Zip

951-506-5100

Telephone Number

951-694-6499

Fax Number

Shawn.Nelson@cityoftemecula.org

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

David W. Burhenn
Claimant Representative Name

Attorney
Title

Burhenn & Gest LLP

Organization

624 S. Grand Avenue, Suite 2200

Street Address

Los Angeles, CA 90017
City, State, Zip
213-629-8788

Telephone Number

213-688-7716

Fax Number

dburhenn@burhenngest.com
E-Mail Address
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ITest Claim #: 1 1 'TC'O3

Please identify all code sections, statutes, bill numbers,
regulations, and/or executive orders that impose the alleged
mandate (e.g., Penal Code Section 2045, Statutes 2004,
Chapter 54 [AB 290]). When alleging regulations or
executive orders, please include the effective date of each one.

California Regional Water
Quality Control Board, San
Diego Region, Order No.
R9-2010-0016 (adopted
November 10, 2010)

Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:

5. Written Narrative: pages to
6. Declarations: pages to
7. Documentation:  pages to

(Revised 1/2008)
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Read, sign, and date this section and insert at the end of the test claim submission, *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIIT B, section 6 of the California Constitution and Government Code section
17514, 1 hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief,

Shawn Nelson City Manager

Print or Type Name of Authorized Local Agency Print or Type Title
or School District Official

% W November %, 2011

Signature of Authorized Local Agency or Date
School District Official

*If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant's address, telephone number, fax number, and e-mail address
below:



California Regional Water Quality Control
Board, San Diego Region, Order No.
RO-2010-NN1A

City of Wildomar

Name of Local Agency or School District

Frank Oviedo

Claimant Contact

City Manager

Title

23873 Clinton Keith Rd. Suite 201
Street Address

Wildomar, CA 92595

City, State, Zip

951-677-7751

Telephone Number

951-698-1463

Fax Number

foviedo@cityofwildomar.org

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

David W. Burhenn

Claimant Representative Name

Attorney

Title

Burhenn & Gest LLP

Organization

624 S. Grand Avenue, Suite 2200
Street Address

Los Angeles, CA 90017

City, State, Zip

213-629-8788

Telephone Number

213-688-7716

Fax Number
dburhenn@burhenngest.com
E-Mail Address
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rest Claim#:~ 11-TC-03

Please identify all code sections, statutes, bill numbers,
regulations, and/or executive orders that impose the alleged
mandate (e.g., Penal Code Section 2045, Statutes 2004,
Chapter 54 [AB 290]). When alleging regulations or
executive orders, please include the effective date of each one.

California Regional Water
Quality Control Board, San
Diego Region, Order No.
R9-2010-0016 (adopted
November 10, 2010)

Copies of all statutes and executive orders cited are

attached.

Sections 5, 6, and 7 are attached as follows:

5. Written Narrative: pages to
6. Declarations: pages to
7. Documentation:  pages to

(Revised 1/2008)
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8. CLAIM CERTIFICATION

F

Read, sign, and date this section and insert at the end of the test clain submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
7514, T hereby declare, under penalty of perjury under the laws of the State of California, that
the iformation in this test claim submission is true and complete (o the best of my own

knowledge or information or belief.

Frank Oviedo City Manager

Printor Type Name of Authorized Local Agency Print or Type Title
or Schook District Official
. Lol ‘
AA November || , 2011
Signature 2)!'f\111h()1’ix¢(1 Local Agency or Date

School District Official

“ifthe declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number. fax mumber, and e-mail address
helow,
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Section 5
NARRATIVE STATEM

ENT

In Support of Joint Test Claims of Riverside County Local
Agencies Concerning San Diego RWQCB Order No. R9-2010-

0016
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Concerning San Diego RWQCB Order No. R9-2010-0016

NARRATIVE STATEMENT IN SUPPORT OF JOINT TEST CLAIMS

L. INTRODUCTION

On November 10, 2010, the California Regional Water Quality Control Board, San Diego
Region (“RWQCB”), adopted a new storm water permit, Order No. R9-2010-0016 (NPDES No.
CAS 0108766) (“the 2010 Permit™), regulating discharges from the municipal separate storm
sewer systems (“MS4s™) operated by a number of municipal entities in the Santa Margarita
region of Riverside County, hereinafter referred to as “Copen:ni‘rtees.”1

The 2010 Permit includes numerous new requirements that exceed the requirements of
federal law and were not included in the previous MS4 permit issued by the RWQCB, Order No.
R9-2004-001 (“the 2004 Permit”).? These new requirements represent unfunded State mandates
for which the 2010 Permit permittees, which are the claimants herein, the Riverside County
Flood Control and Water Conservation District (“District”), the County of Riverside (“County™),
and the Cities of Murrieta, Temecula and Wildomar (collectively, “Claimants™) are entitled to
reimbursement under article XIII B section 6 of the California Constitution.

This Section 5 of the Test Claim identifies the activities that constitute unfunded
mandates and sets forth the basis for reimbursement for such activities. The mandates for which
Claimants seek a subvention of state funds are described in detail below, but encompass the
following:

A. The requirement to address three categories of urban irrigation runoff that
formerly were considered exempt non-stormwater discharges, contained in Section B.2;

B. The requirement to monitor for, report and address exceedances of non-
stormwater action levels, contained in Sections C and F.4;

C. The requirement to monitor for, report and address exceedances of stormwater
action levels, contained in Section D;

D. Requirements relating to the Priority Development Projects, local impact
development and hydromodification, contained in Section F.1;

E. Requirements to track the construction and operation of post-construction best
management practices (“BMPs™), contained in Section F.1;

F. Requirements relating to the control of pollutants from construction sites,
contained in Section F.2;

G. Requirements relating to the development and implementation of BMPs for
unpaved roads, contained in Sections F.1.i and F.3.a.10;

! Copies of the 2010 Permit plus all attachments and Fact Sheet are included in Section 7, filed
herewith.

2 A copy of the 2004 Permit is included in Section 7.
2
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Section 5: Narrative Statement In Support of Joint Test Claims of Riverside County Local Agenc%tsate Mandates

Concerning San Diego RWQCB Order No. R9-2010-0016

H. Requirements relating the inspection of monitoring of commercial/industrial
sources, contained in Section F.3.b;

L Requirements relating to the retrofitting of existing development, contained in
Section F.3.d;

J. Requirements relating to the development and implementation of the Watershed
Water Quality Workplan, contained in Section G;

K. Requirements relating to the JRMP Annual Report, contained in Section K.3, and
also in Table 5 and in Attachment D;

L. Requirements to perform five special studies, contained in the Monitoring and
Reporting Program, Attachment E to the 2010 Permit;

M. The requirement that discharges from Claimants’ MS4s are prohibited from
causing or contributing to violation of water quality standards, set forth in Section A.3 of the
2010 Permit; and

N. Requirements that programs relating to development, construction, municipal
facilities, industrial/commercial facilities, residential areas, retrofitting and education ensure that
stormwater runoff not cause or contribute to a violation of a water quality standard and “prevent”
illicit discharges into the MS4, contained in Sections F, F.1, F.2, F.3 and F.6.

I1. BACKGROUND

This Test Claim concerns the choice made by the RWQCB, acting under its authority
granted by California law, to impose requirements under the 2010 Permit that go beyond those
required by the federal Clean Water Act (“CWA”) and/or which exceed the “maximum extent
practicable” (“MEP”) standard applicable to MS4 permits under the CWA.

The RWQCB has authority to exceed the requirements of the CWA because, under both
the CWA and the Porter-Cologne Water Quality Act, California Water Code § 13000 et seq., a
regional board may impose additional requirements on a permittee covered by a federal National
Pollutant Discharge Elimination System (“NPDES”) permit, such as the 2010 Permit. City of
Burbank v. State Water Resources Control Board (2005) 35 Cal. 4™ 613, 619. As the California
Supreme Court noted in City of Burbank,

The federal Clean Water Act reserves to the states significant aspects of water quality
policy (33 U.S.C. § 1251(b)), and it specifically grants the states authority to “enforce
any effluent limitation” that is not “less stringent” than the federal standard (33 U.S.C. §
1370, italics added).”

City of Burbank, 35 Cal 4™ at 627-28.

This Commission previously has found, in two test claims regarding MS4 permits issued
by the Los Angeles RWQCB and the San Diego RWQCB, that those regional boards issued
permit requirements that exceeded the requirements of federal law and regulation and
represented unfunded state mandates. In re Test Claim on: Los Angeles Regional Quality

3
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Section 5: Narrative Statement In Support of Joint Test Claims of Riverside County Local Agenc%tsate Mandates

Concerning San Diego RWQCB Order No. R9-2010-0016

Control Board Order No. 01-192, Case Nos.: 03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21 (“Los
Angeles County Test Claim™); In re Test Claim on: San Diego Regional Water Quality Control
Board Order No. R9-2007-0001, Case No. 07-TC-09 (“San Diego County Test Claim™).

The Commission’s reasoning in the Los Angeles County Test Claim was reversed by the
Los Angeles County Superior Court, which held that the appropriate test for determining the
presence of a federal, as opposed to state, mandate was whether the provision at issue exceeded
the MEP standard. Claimants submit that in the case of the 2010 Permit, provisions set forth in
this Test Claim exceed the MEP standard or were adopted without regard to the MEP standard.
Additionally Claimants submit that the 2010 Permit includes mandates absolutely unrelated to
the federal MS4 permit program in Section 402(p) of the CWA and, thus, do not come within the
federal requirements of the CWA or its implementing regulations.

It should be noted that the decision in the Los Angeles County Test Claim case affects
only the claimants claim involved in that test claim. Also, this decision is being appealed by
parties in that case.

III. FEDERAL LAW

The 2010 Permit was issued, in part, under the authority of the CWA, 33 U.S.C. § 1251
et seq. The CWA authorizes the EPA, or states with an approved water quality program (such as
California), to issue NPDES permits for discharges into waters of the United States. 33 U.S.C. §
1342. The CWA was amended in 1987 to include within its regulation of discharges from “point
sources” to “waters of the United States™ discharges to such waters from MS4s. 33 US.C. §
1342(p)X2). The CWA requires that MS4 permits:

(1) may be issued on a system or jurisdiction-wide basis;

(ii) shall include a requirement to effectively prohibit non-stormwater discharges into
the storm sewers; and

(i)  shall require controls to reduce the discharge of pollutants to the maximum extent
practicable, including management practices, control techniques and system, design and
engineering methods, and such other provisions as the Administrator or the State determines
appropriate for the control of such pollutants.

33 U.S.C. § 1342(p)(3)(B).

The 2010 Permit is an example of a “Phase I” permit, which are required for MS4s
serving larger urban populations, as is the case with the MS4 systems in the Santa Margarita
region of Riverside County. In 1990, EPA issued regulations to implement Phase I of the MS4
permit program. 55 Fed. Reg. 47990 (November 16, 1990). The requirements of those
regulations, as they apply to the provisions of the 2010 Permit relevant to this Test Claim, are
discussed in further depth below.
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Section 5: Narrative Statement In Support of Joint Test Claims of Riverside County Local Agencﬁgate Mandates
Coneerning San Diego RWQCB Order No. R9-2010-0016

IV.  CALIFORNIA LAW

The CWA allows delegation of its NPDES permit powers to the states. 33 U.S.C. §
1342(b). Pursuvant to that delegation, in 1972, California became the first state authorized to
issue NPDES permits through an amendment of the existing Porter-Cologne Water Quality Act.
California Water Code § 13370. The Porter-Cologne Act, adopted in 1969, pre-dated the CWA
delegation by three years.

The Porter-Cologne Act’s scope is broader than that of the CWA, as it applies not only to
navigable surface waters of the United States (the scope of permits issued under the NPDES
program) but to any “waters of the state,” including “any surface water or groundwater,
including saline waters, within the boundaries of the state.” Water Code § 13050(e). The 2010
Permit, in addition to being issued as an NPDES permit under the authority of the CWA, also
was issued by the RWQCB as a “waste discharge requirement,” pursuant to the authority of
Article 4, Chapter 4, Division 7 of the California Water Code, commencing with California
Water Code § 13260. See also California Water Code § 13263. Thus, the 2010 Permit may, and
does, contain programs both authorized under the federal CWA and the state Porter-Cologne
Act.

As discussed above, the California Supreme Court, in City of Burbank, has expressly held
that a regional board has the authority to issue a permit that exceeds the requirements of the
CWA and its accompanying federal regulations. City of Burbank, 35 Cal.4™ at 618. The State
Water Resources Control Board (“SWRCB”), which supervises all regional boards in the state,
including the RWQCB, has acknowledged that since NPDES permits are adopted as waste
discharge requirements, they can more broadly protect “waters of the State” rather than be
limited to “waters of the United States,” which do not include groundwater. In re Building
Industry Assn. of San Diego County and Western States Petroleum Assn., State Board Order No.
2001-15.

V. STATE MANDATE LAW

Article XIII B, section 6 of the California Constitution requires that the Legislature
provide a subvention of funds to reimburse local agencies any time that the Legislature or a state
agency “mandates a new program or higher level of service on any local government.” The
purpose of section 6 “is to preclude the State from shifting financial responsibility for carrying
out governmental functions to local agencies, which are ‘ill equipped’ to assume increased
financial responsibilities because of the taxing and spending limitations that articles XIII A and
XIII B impose.” County of San Diego v. State of California (1991) 15 Cal.4" 68, 81.

The Legislature implemented section 6 by enacting a comprehensive administrative
scheme to establish and pay mandate claims. Govt. Code § 17500 et seq.; Kinlaw v. State of
California (1991) 54 Cal.3d 326, 331, 333 (statute establishes “procedure by which to implement
and enforce section 6”).

“Costs mandated by the state” include “any increased costs which a local agency ... is

required to incur after July 1, 1980, as a result of any statute enacted on or after January 1, 1975,
or any executive order implementing any statute enacted on or after January 1, 1975, which

5
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Concerning San Diego RWQCB Order No. R9-2010-0016

mandates a new program or higher level of service of an existing program within the meaning of
Section 6 of Article XIII B of the California Constitution.” Govt. Code § 17514, Orders issued
by any regional board pursuant to the Porter-Cologne Act come within the definition of
“executive order.” County of Los Angeles v. Comm’n on State Mandates (2007) 150 Cal.App.4th
898, 920.

on local government” that “carry out a state policy”.

Govt. Code § 17556 identifies seven exceptions to reimbursement requirement for state
mandated costs. The exceptions are as follows:

(a) The claim is submitted by a local agency . . . that requested legislative
authority for that local agency . . . to implement the program specified in the
statute, and that statute imposes costs upon that local agency or school district
requesting the legislative authority. . . .

(b) The statute or executive order affirmed for the state a mandate that
had been declared existing law or regulation by action of the courts.

(c) The statute or executive order imposes a requirement that is mandated
by a federal law or regulation and results in costs mandated by the federal
government, unless the statute or executive order mandates costs that exceed the
mandate in that federal law or regulation. . . .

(d) The local agency . . . has the authority to levy service charges, fees, or
assessments sufficient to pay for the mandated program or increased level of
service.

(e) The statute, executive order, or an appropriation in a Budget Act or
other bill provides for offsetting savings to local agencies . . . that result in no net
costs to the local agencies or . . . includes additional revenue that was specifically
intended to fund the costs of the state mandate in an amount sufficient to fund the
cost of the state mandate.

® The statute or executive order imposes duties that are necessary to
implement, reasonably within the scope of, or expressly included in, a ballot
measure approved by the voters in a statewide or local election.

(g) The statute created a new crime or infraction, eliminated a crime or
infraction, or changed the penalty for a crime or infraction, but only for that
portion of the statute relating directly to the enforcement of the crime or
infraction.

In addition, the program or increased level of service must impose “unique requirements

(County of Los Angeles v. State of

California (1987) 43 Cal.3d 46, 56; see also County of Los Angeles, supra, 150 C<’:11.App.4th at

907.)
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Concerning San Diego RWQCB Order No. R9-2010-0016

None of these exceptions would bar reimbursement for the state mandates identified in
this Test Claim. First, the exceptions identified in Govt. Code §§ 17556(a), (b), (), (f) and (g)
are not relevant to this Test Claim, and will not be discussed further. The exception identified in
Govt. Code § 17556(c), relating to federal mandates, is expected to be raised in potential
opposition to the Test Claim and will be discussed further below. Also, as will be demonstrated
below, the requirements of the mandates in this Test Claim represent “unique requirements on
local government” and not requirements that fall equally upon local governments and private
parties, so as to obviate the need for a subvention of state funds under Article XIIT B, section 6.

In particular, when a new program or level of service is in part federally required,
California courts have held that where the state-mandated activities exceed federal requirements,
those mandates constitute a reimbursable state mandate. Long Beach Unified School Dist. v
State of California (1990) 225 Cal.App.3d 155, 172-73. Moreover, a “new program or higher
level of service” imposed by the State upon a local agency as a result of a federal law or federal
program is not necessarily a “federal mandate.” In order to be a federal mandate, the obligation
must be imposed upon the local agency by federal law itself. The test for determining whether
the “new program or higher level of service” is a state mandate is whether the state has a “true
choice” in the matter of implementation, i.e., whether the state freely chose to impose that
program on local municipalities as opposed to performing the obligation itself. Hayes v.
Comm'n on State Mandates (1992) 11 Cal. App.4™ 1564, 1593-94.

With respect to the provisions of Govt. Code § 17556(d), concerning the ability of a local
agency to impose fees to recoup the cost of a state mandated program, with the passage of
Proposition 26 in November 2010, it is clear that the costs associated with developing and
implementing many programs called for in the 2010 Permit are not recoverable through fees.
The impact of Proposition 26 on MS4 compliance efforts already is being seen. For example, in
the City of Poway, an existing stormwater fee developed and used by that municipality to fund
MS4 permit compliance programs was overturned and has been abandoned due to the passage of
Proposition 26. See online news article, attached in Section 7. Proposition 26, enacted by the
voters to amend Article XIII C of the California Constitution, defined virtually any revenue
device enacted by a local government as a tax requiring voter approval, unless it fell within
certain enumerated exceptions.

Article XIII C, section 2(d) provides that:

No local government may impose, extend, or increase any special tax unless and
until that tax 1s submitted to the electorate and approved by a two-thirds vote, A
special tax shall not be deemed to have been increased if it is imposed at a rate not
higher than the maximum rate so approved.

Article XIIT C, section 1(d) defines “special tax™ as

. any tax imposed for specific purposes, including a tax imposed for specific
purposes, which is placed into a general fund

Article XIII C, section 1(e) defines a “tax” as
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. any levy, charge, or exaction of any kind imposed by a local government,
except the following:

(1) A charge imposed for a specific benefit conferred or privilege granted
directly to the payor that is not provided to those not charged, and which does not
exceed the reasonable costs to the local government of conferring the benefit or
granting the privilege.

(2) A charge imposed for a specific government service or product provided
directly to the payor that is not provided to those not charged, and which does not
exceed the reasonable costs to the local government of providing the service or
product.

(3) A charge imposed for the reasonable regulatory costs to a local
government for issuing licenses and permits, performing investigations,
inspections, and audits, enforcing agricultural marketing orders, and the
administrative enforcement and adjudication thereof.

(4) A charge imposed for entrance to or use of local government property, or
the purchase, rental, or lease of local government property.

(5) A fine, penalty, or other monetary charge imposed by the judicial branch
of government or a local government, as a result of a violation of law.

(6) A charge imposed as a condition of property development.

(7)  Assessments and property-related fees imposed in accordance with the
provisions of Article XIII D.

The local government bears the burden of proving by a preponderance of the
evidence that a levy, charge, or other exaction is not a tax, that the amount is no
more than necessary to cover the reasonable costs of the governmental activity,
and that the manner in which those costs are allocated to a payor bear a fair or
reasonable relationship to the payor's burdens on, or benefits received from, the
governmental activity.

In order not to be characterized as a tax subject to voter approval, a fee must fall within
the express exemptions authorized by Article XIII C, section 1(e). The fee must be such that it
recovers no more than the amount necessary to recover costs of the governmental program being
funded by the fee. Further, the person or business being charged the fee, the payor, may only be
charged a fee based on the portion of the total government costs attributable to burdens being
placed on the government by that payor or an amount based on the direct benefits the payor
receives from the program or facility being funded by the fee.

A fee or charge that does not fall within the seven exceptions listed in Article XIII C,
section 1(e) is automatically deemed a tax, which must be approved by the voters. Any fee that
does not fall within one of the one of the exceptions listed in Article XIII C, section 1{e) and that

8
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is imposed for a specific purpose, such as funding all or part of a program designed to comply
with a municipality’s obligation under an MS4 Permit, would constitute a “special tax.” Article
XIII A, section 4 and Article XIII C, section 2(d) would thus require it to be approved by 2/3 of
the voters of the portion of the jurisdiction subject to the fee.

The 2010 Permit imposes new requirements establishing new and higher levels of service
on the permittees thereunder, including the Claimants, and that are unique to the permittees’
function as local government entities. As will be clear from a review of the mandated activities
set forth below, all of the requirements relate to the Claimants® role as local governmental
agencies. The provisions of the 2010 Permit set forth in this Test Claim are state mandates for
which Claimants, as the permittees under the 2010 Permit, are entitled to reimbursement
pursuant to Article XIII B, section 6 of the California Constitution.

In addition to these facts, in this Narrative Statement Claimants address generally
whether the 2010 Permit requirements at issue in this Test Claim impose control measures that
meet the “maximum extent practicable” standard found in the CWA and quoted above. As will
be discussed in greater depth below, the RWQCB may argue that the 2010 Permit as a whole, as
well as individual requirements, meets the MEP standard and thus is a federal, not state,
requirement, and that the RWQCB’s determination should control this issue.

Such an argument, if made, ignores a number of issues of fact and law set forth in this
Test Claim, including with respect to the fact that the MEP standard is expressly ignored with
respect to requirements in the 2010 Permit or that the requirements of the Permit exceed the
authority of an MS4 permit under the CWA, and thus are not even subject to the MEP standard.
In any event, it is the Commission, and not the RWQCB, which has sole and exclusive
jurisdiction in determining whether a statute or executive order constitutes a state mandate.
Govt. Code §§ 17551(a);17552; Kinlaw v. State of California (1991) 54 Cal.3d 326, 333.

The Commission also has sole jurisdiction to determine whether a mandate constitutes a
federal mandate pursuant to Govt. Code § 17556(c): “The commission shall not find costs
mandated by the state, as defined in Section 17514, in any claim submitted by a local agency or
school district, if, after a hearing, the commission finds any one of the following: (c) The statute
or executive order imposes a requirement that is mandated by a federal law or regulation and
results in costs mandated by the federal government, unless the statute or executive order
mandates costs that exceed the mandate in that federal law or regulation.” Under the statutory
scheme, it is the Commission, and not a regional board, that is exclusively charged with
determining whether a “federal mandate” has been created in an MS4 permit. County of Los
Angeles, supra,150 Cal.App.4™ at 917-18.

If the issue of what constitutes “MEP” is relevant to this Test Claim, this is an issue, like
all others regarding the existence of a federal or state mandate, reserved to the Commission.
The Commission has sole authority to determine what constitutes a state mandate, and if that
determination requires the Commission to determine that a particular requirement effectuates, or
goes beyond, the MEP standard, the Commission cannot defer to the RWQCB’s assertion of
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what constitutes MEP, but must instead make that determination based on the law and the facts
before it. E.g., County of Los Angeles, supra, 150 Cal.App.4th at 917-18.

The Commission of course can refer to the state’s interpretation of what constitutes MEP.
In that regard, a February 11, 1993 memorandum written by the SWRCB’s Office of Chief
Counsel regarding the “Definition of ‘Maximum Extent Practicable” (“MEP Memo™) (attached
in Section 7 and excerpted in the Definitions Section of the 2010 Permit, Attachment C),
concluded:

On its face, it is possible to discern some outline of the intent of Congress in
establishing the MEP standard. First, the requirement is to reduce the discharge
of pollutants, rather than totally prohibit such discharge. Presumably, the reason
for this standard (and the difference from the more stringent standard applied to
industrial dischargers in Section 402(p)(3)(A), is the knowledge that it is not
possible for municipal dischargers to prevent the discharge of all pollutants
in storm water. (MEP Memo, p. 2, bolding added, underlining in original.)

The MEP Memo found that the following factors should be considered in making a
determination on whether a BMP is consistent with the “MEP” standard: effectiveness,
regulatory compliance, public acceptance, cost (whether the cost of BMPs being considered have
a “reasonable relationship” to the pollution control benefit to be achieved) and technical
feasibility. MEP Memo, pp. 4-5.

The Commission must independently determine what constitutes “MEP,” if that fact
ultimately is relevant to the disposition of this Test Claim.

VI. STATE MANDATED ACTIVITIES

A. Removal of Categories of Irrigation Runoff from Non-Prohibited Non-Stormwater
Discharges

Section B.2 of the 2010 Permit deletes three categories of irrigation runoff, “landscape
irrigation,” irrigation water” and “lawn watering,” from categories of non-stormwater discharges
not prohibited by the 2010 Permit, a new requirement that exceeds the plain requirements of
federal regulations governing such discharges and representing a choice by the RWQCB to
impose such requirements.

1. Applicable Requirements in the 2010 Permit

Section B.2

The 2010 Permit, in Section B.2, identifies the following categories of non-stormwater
discharges as exempt from the requirement to prohibit their entry into Claimants’ MS4s:

a. Diverted stream flows:
b. Rising ground waters;

10
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c. Uncontaminated ground water infiliration [as defined at 40 CFR 35.2005(20)] to
MS4s;

d. Uncontaminated pumped ground water;

e. Foundation drains;

f. Springs;

g. Water from crawl space pumps;

h. Footing drains;

i. Air conditioning condensation;

j. Flows from riparian habitats and wetlands;

k. Water line flushing;

. Discharges from potable water sources not subject to NPDES Permit No.
CAGB79001, other than water main breaks;

m. Individual residential car washing; and

n. Dechlorinated swimming pool discharges.

[All footnotes omitted]

The 2004 Permit (in Section B.2) included “landscape irrigation, “irrigation water” and
“lawn watering” among the exempted non-stormwater discharges. The 2010 Permit removed
three categories, meaning that Claimants now are required to develop and implement new
programs to prohibit all discharges entering the MS4 from “landscape irrigation,” irrigation
water” and “lawn watering.”

2. Requirements of Federal Law

The Regional Board provides no legal justification or authority for requiring Claimants to
impose such an outright prohibition on irrigation waters, other than to cite alleged authority
under the federal CWA regulations, in 40 CFR § 122.26(d)(2)(iv}(B). As discussed below, such
regulation does not provide authority for the prohibition. Thus, the removal of these three
categories of irrigation water discharges from the list of exempted discharges is not required
anywhere by federal law,

40 CFR § 122.26(d)(2)(iv)(B)(1) provides that “the following categories of non-storm
water discharges or flows shall be addressed where such discharges are identified by the
municipality as sources of pollutants to waters of the United States: . . . landscape irrigation . . .
irrigation water . . . [and] lawn watering.” (emphasis added). This regulation thus provides that a
municipality must “address” such categories of non-storm water discharges, but not that it must
“prohibit” all such discharges regardless of the quality or quantity of the irrigation water.
Further evidence of the fact that federal law does not require an outright prohibition of all such
waters from entering the MS4 comes from the text of the 2004 Permit, which did not require that
such discharges be “prohibited,” and there has been no subsequent change in the CWA or federal
regulations in this regard since then. See 2004 Permit, Section B.2.

Moreover, 40 CFR § 122.26(d)(2)(iv)(B)(1) only requires the addressing of such
discharges where the municipality first identifies these discharges as specific sources of
pollutants. While the 2010 Permit Fact Sheet states that educational outreach materials utilized
by the Copermittees identified these categories of runoff as a source and conveyance of
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pollutants to the MS4 (Fact Sheet, pp. 108-09), those materials were prepared as a preventative
measure, to educate the public and prevent these discharges from becoming problematic, and did
not represent a determination by Claimants that those discharges were a demonstrated problem
within the watershed. In comments to the RWQCB during the development of the 2010 Permit,
Claimants in fact stated that none of the municipalities had identified irrigation runoff as a source
of pollutants requiring prohibition. (See District Comment Letter dated September 7, 2010 and
Attachment 6 (included in Section 7)). Thus, in adding this provision, the RWQCB relied on no
actual determination of impairment within the jurisdiction of the Claimants.

Also, there is an important distinction between identifying a particular discharger as a
source of pollutants and identifying the entire category of discharge as a source of pollutants. In
the preamble to the federal regulations, the U.S. EPA makes clear that the permittees’ illicit
discharge program need not prevent discharges of the “exempt” categories into the MS4 “unless
such discharges are specifically identified on a case-by-case basis as needing to be addressed.”
55 Fed. Reg. at 47995. In other words, individual discharges within exempt categories must be
addressed when the particular discharge is a source of pollutants to waters of the U.S. The
federal regulations do not allow for removing entire categories of exempt non-storm water
discharges. EPA confirmed this case-by-case approach in its Guidance Manual for the
Preparation of Part 2 of the NPDES Permit Applications for Discharges from Municipal Separate
Storm Sewer Systems (November 1992} (“Part 2 Guidance Manual®), where it states:

If an applicant knows . . . that landscape irrigation water from a particular site
flows through and picks up pesticides or excess nutrients from fertilizer
applications, there may be a reasonable potential for a storm water discharge to
result in a water quality impact. In such an event, the applicant should contact the
NPDES permitting authority to request that the authority order the discharger to
the MS4 to obtain a separate NPDES permit (or in this case, the discharge could
be controlled through the storm water management program of the MS4.)

Part 2 Guidance Manual at 6-