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File No.

June 29, 2010

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Re:  Joint Unfunded Mandate Test Claim by the County of Orange and
various cities in Orange County concerning California Water Quality
Control Board Santa Ana Region Order No. R8-2009-0030

Enclosed you will find test claims asserting that certain provisions of the Order
R8-2009-0030 issued by the California Water Quality Control Board Santa Ana Region
(Santa Ana RWQCB) on May 22, 2009 (2009 Permit) are unfunded State mandates
(Test Claims). The 2009 Permit regulates discharges from the municipal separate storm
sewer system (MS4) in north Orange County. The County of Orange, Orange County
Flood Control District (OCFCD) and the incorporated cities of Orange County within
Sana Ana RWQCB’s jurisdiction are permitees under the 2009 Permit (Permitees).
These Test Claims are being filed jointly by a number of the Permitees, namely the
County of Orange, OCFCD and the cities of Anaheim, Brea, Buena Park, Costa Mesa,
Cypress, Fountain Valley, Fullerton, Huntington Beach, Irvine, Lake Forest, Newport
Beach, Placentia, Seal Beach and Villa Park. (Test Claimants)

Enclosed you will find the separate Test Claims of each of the Test Claimants.
Because most provisions of the 2009 Permit apply to all of the Permitees and the issues
raised in these Test Claims are largely common to all of the Test Claimants, a single
Narrative Statement in support of the Test Claims has been prepared and enclosed.
Enclosed also are the required declarations of each of the Test Claimants which are
intended to be in support of the respective Test Claims.

You will also find enclosed copies of the documentation required to be
submitted along with Test Claims, including copies of the 2009 Permit, along with its
supporting fact sheet, the previous 2002 Permit, which was renewed and superseded by
the 2009 Permit and the statutes, regulations, cases and other authorities cited in the
Narrative Statement.

One hard copy of all of the enclosed documents is being provided as well as a scanned
CD of the entire package.
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Thank you for your consideration of this matter.

Very truly yours,

NICHOLAS S. CHRISOS
COUNTY COUNSEL

w (P A
e

sing Deputy
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Enclosures and cc list on following pages.
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Enclosures:
TEST CLAIMS:

County of Orange and Orange County Flood Control District
City of Anaheim

City of Brea

City of Buena Park

City of Costa Mesa

City of Cypress

City of Fountain Valley
City of Fullerton

City of Huntington Beach
City of Irvine

City of Lake Forest

City of Newport Beach
City of Placentia

City of Seal Beach

City of Villa Park

WRITTEN NARRATIVE

DECLARATIONS:

County of Orange and Orange County Flood Control District
City of Anaheim

City of Brea

City of Buena Park

City of Costa Mesa

City of Cypress

City of Fountain Valley
City of Fullerton

City of Huntington Beach
City of Irvine

City of Lake Forest

City of Newport Beach
City of Placentia

City of Seal Beach

City of Villa Park

DOCUMENTATION

Executive Order and Related Documentation
California Regional Water Quality Control Board, Santa Ana Region Order No. R8-
2009-0030 (NPDES No. CAS618030)
California Regional Water Quality Control Board, Santa Ana Region Fact sheet dated
April 24, 2009 in support of Order No. R8-2009-0030 (NPDES No. CAS618030)
California Regional Water Quality Control Board, Santa Ana Region Order No.R8-2002-
0010 (NPDES No. CAS618030)

Federal and State Cases, Statutes and Constitutional References (44 documents)
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Miscellaneous Authorities (18 documents)

CC:

Cristina L. Talley, City Attorney for City of Anaheim

Candice K. Lee, Deputy City Attorney for Cities of Brea, Buean Park and Seal Beach
Kimberly Hall-Barlow, City Attorney for Cities of Costa Mesa and Fullerton
Gonzalo M. Vazquez, Water Quality Manager for City of Cypress

Steven M. Hauerwaas, Environmental Services Administrator, City of Fountain Valley
Michael Vigliotta, Deputy City Attorney for City of Huntington Beach

Richard Montevideo, Attorney at Law representing City of Irvine

Andre Monette, esq., Special Counsel for City of Lake Forest

Leonie Mulvihill, Assistant City Attorney for City of Newport Beach

Robert Makowski, Environmental Compliance Officer for City of Placentia

Lori Sassoon, City Manager for City of Villa Park



JOINT TEST CLAIMS

IN SUPPORT OF JOINT TEST CLAIMS IN RE SANTA ANA
RWQCB

ORDER NO. R8-2009-0030

(NPDES NO. CAS618030)

- Of
County of Orange and Orange County Flood Control District
City of Anaheim
City of Brea
City of Buena Park
City of Costa Mesa
City of Cypress
City of Fountain Valley
City of Fullerton
City of Huntington Beach
City of Irvine
City of Lake Forest
City of Newport Beach
City of Placentia
City of Seal Beach
City of Villa Park



California Regional Water Quality Control
Board, Santa Ana Region, Order No.
R8-2009-0030

Countyof Orange/Orang€ountyFlood Control District
Name of Local Agency or School District

JesLCarbajal
Claimant Contact

Directorof PublicWorks
Title

300North Flower Street
Street Address

SantaAna, CA 92703
City, State, Zip
(714)667-3217
Telephone Number

Fax Number
Jess.Carbajal@ocpw.ocgov.com

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

GeoffreyK. Hunt
Claimant Representative Name

SupervisingDeputyCountyCounsel
Title

Countyof Orange

Organization

10Civic CenterPlaza/ P.O.Box 1379
Street Address

SantaAna, CA 92702-1379

City, State, Zip

(714)834-3306

Telephone Number

(714)834-2359

Fax Number
Geoff.Hunt@coco.ocgov.com

E-Mail Address

| For CSM Use Only

[Filing Date: RECEIVED
June 30, 2010
Commission on
State Mandates

Il'est Claim #: 09'TC'O3

Please identify all code sections, statutes, bill numbers,
regulations, and/or executive orders that impose the alleged
mandate (e.g., Penal Code Section 2045, Statutes 2004,
Chapter 54 [AB 290]). When alleging regulations or
executive orders, please include the effective date of each one.

California Regional Water Quality Control
Board, Santa Ana Region, Order No.
R8-2009-0030 (NPDES No. CAS618030)

[0 Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:

5. Written Narrative: pages to
6. Declarations: pages to
7. Documentation:  pages to

(Revised 1/2005)



Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the test claim name, the claimant, the section number, and heading at the top of each page.

Under the heading “5. Written Narrative,” please
identify the specific sections of statutes or executive
orders alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars ($1,000), and include all of the
following elements for each statute or executive order
alleged: :

(A) A detailed description of the new activities
and costs that arise from the mandate.

(B) A detailed description of existing activities '
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

(1D} The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(i} Dedicated state funds
(ii} Dedicated federal funds
(iii) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v) Fee authority to offset costs

(@) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

Under the heading “6. Declarations,” support the written
narrative with declarations that:

{A) declare actual or estimated increased costs
that will be incurred by the claimant to
implement the alleged mandate;

(B) identify all local, state, or federal funds, and
fee authority that may be used to offset the
increased costs that will be incurred by the
claimant to implement the alleged mandate,
including direct and indirect costs;

{C) describe new activities performed to
implement specified provisions of the new
statute or executive order alleged to impose
a reimbursable state-mandated program
(specific references shall be made to
chapters, articles, sections, or page nmumbers
alleged to impose a reimbursable state-
mandated program); and

(D} are signed under penalty of perjury, based on
the declarant’s personal knowledge,
information or belief, by persons who are
authorized and competent to do so.

Under the heading “7. Documention, ” support the
written narrative with copies of all of the following:

{A)} the test claim statute that includes the bill
number alleged to impose or impact a
mandate; and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate;
and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive
orders that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement.



Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. 1hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief,

Geoffrey K. Hunt Supervising Deputy County Counsel
Print or Type Name of Authorized Local Agency Print or Type Title
or School District Official
@ G 128 2p10
: 7 ; /
Slgnature/ of Kuthorized Local Agency or Date |

School District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarants address, telephone number, fax number, and e-mail address
below.

Geoffrey K. Hunt

County of Orange, County Counsel
10 Civic Center Plaza

P.O. Box 1379

Santa Ana, CA 92702-1379

Tel: (714) 834-3306

Fax: (714) 834-2359
Geoff.Hunt@coco.ocgov.com



STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES

TEST CLAIM FORM

Authorized by Government Code seetion 17553
{Revised 12605}

GENERAL INSTRUCTIONS

O Local agency and school district test claims shail be filed not later than 12 months
following the effective date of a statute or executive order, or within 12 months of
incurring increased costs as a result of a statute or executive order, whichever is later.

O Type all responses.

O Complete sections 1 through 8, as indicated. Failure to complete any of these sections
will result in this test claim being retumed as incomplete.

g Original test claim submissions shall be unbound, single-sided, and without tabs. Copies
may be double-sided, but unbound and without tabs.

(B Mail, or hand-deliver, one original and seven copies of your test claim submission to:

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Within ten (10} days of receipt of a test claim, or its amendment, Commission staff will notify the
claimant or claimant representative whether the submission is complete or incomplete. Test
claims will be considered incomplete if any of the required sections are not included or are
illegible. If a completed test claim is not received within thirty (30) calendar days from the date
the incomplete test claim was returned, the executive director may disallow the original test
claim filing date. A new test claim may be accepted on the same statute or executive order
alleged to impose a mandate.

You may download this form from our website! If you have any questions, please contact us:

Web Site: WWW.CSNLLCA.ZOV
Telephone:  (916) 323-3562
Fax: (916) 445-0278

E-Mail: csminfo@csm.ca.gov



~alifornia Regional W Nuality.C | Board.
Santa Ana Region, Order No. R8-2009-0030

City of Anaheim

Name of Local Agency or School District
Cristina L. Talley

Claimant Contact

City Attorney
Title

200 S. Anaheim Boulevard #356
Street Address

Anaheim, CA 92805

City, State, Zip

714-765-5169

Telephone Number
714-765-5823

Fax Number
CTalley(@anaheim.net

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

Keith Linker
Claimant Representative Name

Principal Civil Engineer
Title

Public Works, City of Anaheim
Organization

200 S. Anaheim Boulevard
Street Address

Anaheim, CA 92805

City, State, Zip
714-765-5148

Telephone Number
714-765-5225

Fax Number
KLinker@anaheim.net

E-Mail Address

i For CSM Use Only
gFiling Dae:

Fes’s Claim

Please identify all code sections, statutes, bill numbers,
regulations, andior executive orders that impose the alleged
mandate (e.g., Penal Code Section 2045, Statutes 2004,
Chapter 54 [AB 290]). When afleging regulations or
executive orders, please include the effective date of each one.

California Regional Water Quality Control
Board, Santa Ana Region, Order No.
R8-2009-0030 {(NPDES No. CAS618030)

Effective June 1, 2009

L1 Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:

5. Written Narrative: pages to
6. Declarations: pages to
7. Documentation:  pages to

(Revised 1/2005)



Sections 5, 6, and 7 shouid be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the test claim name, the claimant, the section number, and heading at the top of each page.

Under the heading *“5. Wriiten Narrative,” please
identify the specific sections of statutes or executive
orders alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars (31,000}, and include all of the
following elements for each statute or executive order
alleged:

(A} A detailed description of the new activities
and costs that arise from the mandate.

(B) A detailed description of existing activitics
and costs that are modified by the mandate.

{C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all focal agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(i) Dedicated federal funds
(iii) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v} Fee authority to offset costs

(G) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

Under the heading “6. Declarations,” support the written
narrative with declarations that:

(A} declare actual or estimated increased costs
that will be incuired by the claimant to
implement the alleged mandate;

(B) identify all local, state, or federal funds, and
fee authority that may be used to offset the
increased costs that will be incurred by the
claimant to implement the alleged mandate,
mcluding direct and indirect costs;

(C) describe new activities performed to
implement specificd provisions of the new
statute or executive order alleged (o impose
a reimbursable state-mandated program
(specific references shall be made to
chapters, articles, sections, or page numbers
alleged to impose a reimbursable state-
mandated program); and

(D) are signed under penalty of perjury, based on
the declarant’s personal knowledge,
information or belief, by persons who are
authorized and competent to do so.

Under the heading “7. Documention, ” support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a
mandate; and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate;
and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive
orders that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement.



Read, sign, and date this section and insert at the end of the test claim submission. *

This test claum alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitation and Government Code section
17514. 1hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Cristina L. Talley, City of Anaheim City Attorney, City of Anaheim
Print or Type Name of Authorized Local Agency Primt or Type Title
or School District Official

"AAAAL, ( [é@{/ 6-24-2010
Signature of Authorized Local AgenCy Date
Schootl District Official \_
* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the

test claim form, please provide the declarant’s address, telephone number; fax number, and e-mail address
below.




STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Goverror

COMMISSION ON STATE MANDATES

TEST CLAIM FORM

Authorized by Government Code section 17553
{Revised 1/2005)

GENERAL INSTRUCTIONS

O Local agency and school district test claims shall be filed not later than 12 months
following the effective date of a statute or executive order, or within 12 months of
incurring increased costs as a result of a statute or executive order, whichever is later.

1 Type all responses.

O Complete sections 1 through 8, as indicated. Failure to complete any of these sections
will result in this test claim being returned as incomplete.

1 Original test claim submissions shall be unbound, single-sided, and without tabs. Copies
may be double-sided, but unbound and without tabs.

U Mail, or hand-deliver, one original and seven copies of your test claim submission to:

Commission on State Mandates
980 Ninth Street, Suite 300
Saeramento, CA 95814

Within ten (10) days of receipt of a test claim, or its amendment, Commission staff will notify the
claimant or claimant representative whether the submission is complete or incomplete. Test
claims will be considered incomplete if any of the required sections are nof included or are
illegible. If a completed test claim is not received within thirty (30) calendar days from the date
the incomplete test claim was returned, the executive director may disallow the original test
claim filing date. A new test claim may be accepted on the same statute or executive order
alleged to impose a mandate.

You may download this form from our website! If you have any questions, please contact us:

Web Site: WWW.CSIN.CA.ZOV
Telephone:  (916) 323-3562
Fax: (916) 445-0278

E-Mail: csminfo@csm.ca.gov



City of Brea

Name of Local Agency or School District
Charlie View
Claimant Contact
Director of Public Works
Title

1 Civic Center Circle
Street Address

Brea, CA 92821
City, State, Zip
714-990-7698
Telephone Number
714-990-2258

Fax Number
CharlieV@ci.brea.ca.us

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

Candice K. Lee

Claimant Representative Name
Deputy City Attomey

Title

Richards, Watson & Gershon
Organization

355 S. Grand Ave, 40th Floor
Street Address

Los Angeles, California 90071-3101
City, State, Zip

213-626-8484

Telephone Number
213-626-0078

Fax Number
clee@rwglaw.com

E-Mail Address

For CSM Use Only

Filing Date:

ITf:st Claim #:

Please identify ail code sections, statutes, bill numbers,
regulations, andior executive orders that impose the alleged
mandate (e.g., Penal Code Section 2043, Statutes 2004,
Chapter 54 [AB 290]). When alleging regulations or
executive orders, please include the effective date of each one.

California Regional Water Quality Control
Board, Santa Ana Region, Order No.
R8-2009-0030 (NPDES No. CAS618030)

(1 Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:

5. Written Narrative: pages to
6. Declarations: pages to
7. Documentation:  pages to

(Revised 1/2005)



Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the test claim name, the claimant, the section number, and heading at the top of each page.

Under the heading “5. Written Narrative,” please

identify the specific sections of statutes or executive
orders alleged fo contain-a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars ($1,000), and include all of the
following elements for each statute or executive order
alleged:

(A) A detailed description of the new activities
' and costs that arise from the mandate.

(B) A detailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged .
mandate.

(D) The actual or estimated annual costs that
~will be incurred by the claimant to implement
- the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all loeal agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(i) Dedicated federal funds
(iii) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v) Fee authority to offset costs

(G) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

s o A o e i

Under the heading “6. Declarations,’
narrative with declarations that:

(A) declare actual or estimated increased costs
that will be incurred by the claimant to
implement the alleged mandate;

(B) identify all local, state, or federal funds, and
fee authority that may be used to offset the
increased costs that will be incurred by the
claimant to implement the alleged mandate,
including direct and indirect costs;

(C) describe new activities performed to
implement specified provisions of the new
statute or executive order alleged to impose
a reimbursable state-mandated program
(specific references shall be made to
chapters, articles, sections, or page numbers
alleged to impose a reimbursable state-
mandated program); and

(D) are signed under penalty of perjury, based on
the declarant’s personal knowledge,
information or belief, by persons who are
authorized and” competent to do so.

Under the heading “7. Documention, ” support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a
mandate; and/or '

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate;
and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive
orders that may impact the alleged mandate; and

(D) administrative decisions and court decisions
¢cited in the narrative. Published court decistons
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement.



Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article X1II B, section 6 of the California Constitution and Government Code section
17514. T hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

City of Brea Director of Public Works
Print or Type Name of Authorized Local Agency Print or Type Title

or School District Official

A~ §/A e

Signature of Authorized Local Agency or Date
School District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number, fax number, and e-mail address
below. ‘



STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES
TEST CLAIM FORM

Authorized by Government Code section 17533
{Revised 1/2005)

GENERAL INSTRUCTIONS

£ Local agency and school district test claims shall be filed not later than 12 months
following the effective date of a statute or executive order, or within 12 months of
incurring increased costs as a result of a statute or executive order, whichever 1s later.

[ Type all responses.

] Complete sections 1 through 8, as indicated. Failure to complete any of these sections
will result in this test claim being returned as incomplete.

1 Original test claim submissions shall be unbound, single-sided, and without tabs. Copies
may be double-sided, but unbound and without tabs.

(0 Mail, or hand-deliver, one original and seven copies of your test claim sebmission to:

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Within ten (10) days of receipt of a test claim, or its amendment, Commission staff will notify the
claimant or claimant representative whether the submission is complete or incomplete. Iest
claims will be considered incomplete if any of the required sections are not included or are
illegible. If a completed test claim is not received within thirty (30) calendar days from the date
the incomplete test claim was returned, the executive director may disallow the original test
claim filing date. A new test claim may be accepted on the same statute or executive order
alleged to impose a mandate.

You may download this form from our website! If you have any questions, please contact us:

Web Site: WWW.CSINL.Ca. 20V
Telephone: (916} 323-3562
Fax: (916) 445-0278

E-Mail: csminfo@osm.ca.gov



—California-Regional- Water-Quality-Centrol Board;
Santa Ana Region, Order No. R8-2009-0030

City of Buena Park

Name of Local Agency or Scheol District '
James A. Biery

Claimant Contact
Director of Public Works
Fitle

6650 Beach Boulevard

Street Address

Buena Park, CA, 90620

City, State, Zip

714 562-3670

Telephone Number

714 5362-3677

Fax Number
jbiery@buenapark.com

B-Mail Address

EHE A

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

Candice K. Lee
Clarmant Representative Name

Deputy City Attorney

Title

Richards, Watson & Gershon
Organization

355 S. Grand Avenue, 40th Floor
Street Address

Los Angeles, CA, 90071-3101
City, State, Zip

213 626-3484

Telephone Number

213 626-0078

Fax Number
clee@rwglaw.com

E-Mail Address

i For CSM Use Only
[Filing Date:

Test Claim

Please identify all code sections, statutes, bill mumbers,
regulations, and/or executive orders that impose the alleged
mandate fe.g., Penal Code Section 2043, Statutes 2004,
Chapter 54 [48 29G]). When aileging reguiations or
executive orders, please include the effective date of eack one.

California Regional Water Quality Control
Board, Santa Ana Region, Order No.
R8-2009-0030 (NPDES No. CAS618030)

[ Copies of all statutes and executive ovders cited are
attached.

Sections 5, 6, and 7 are attached as follows:

5, Written Narrative: pages o
6. Declarations: pages 0
7. Documentation:  pages o

(Revised 1/2005)



Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the test claim name, the claimant, the section number, and heading at the top of each page.

Under the heading “5. Written Narrative,” please
identify the specific sections of statutes or executive
orders alleged to contain a mandate.

Include a staterment that aciual and/or estimated costs
résulting from the alleged mandate exceeds one
thousand dollars ($1,000), and include all of the
following elements for each statute or executive order
alleged:

(A) A detailed description of the new activities
and costs that arise from the mandate.

(B) A detailed description of existing activities
and costs that are modified by the mandate.

{(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(ii) Dedicated federal funds
(iii} Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v) Fee authority to offset costs

(G) Identification of prior mandate
determinations made by the Board of
Control or the Comumission on State
Mandates that may be related to the alleged
mandate.

Under the heading “6. Declarations,” support the writfen
narrative with declarations that:

(A) declare actual or estimated increased costs
that will be incurred by the claimant to
implement the alleged mandate;

(B) identify all local, state, or federal funds, and
fee authority that may be used to offset the
increased costs that will be incurred by the
claimant to implement the alleged mandate,
including direct and indirect costs;

(C) describe new activities performed to
implement specified provisions of the new
statute or executive order alleged to impose
a reimbursable state-mandated program
(specific references shall be made to
chapters, articles, sections, or page numbers
alleged to impose a reimbursable state-
mandated program); and

(D) are signed under penalty of perjury, based on
the declarant’s personal knowledge,
information or belief, by persons who are
authorized and competent to do so.

Under the heading “7. Documention, ” support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a
mandate; and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate;
and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive
orders that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement.



Read, sign, and date this section and insert at the end of the test claim submission ®

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. 1 hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

James A. Biery Director of Public Works
Print or Type Name of Authorized Local Agency Print or Type Title
or Schooi District Official

ihature of Authorized Logl Agency or Date
hool District Official

# If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, ielephone number, fax number, and e-mail address

below



STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES

TEST CLAIM FORM

Authorized by Government Code section 17553
(Revised 1/20035)

GENERAL INSTRUCTIONS

1 Local agency and school district test claims shall be filed not later than 12 months
following the effective date of a statute or executive order, or within 12 months of
incurring increased costs as a result of a statute or executive order, whichever is later.

0 Type all responses.

[ Compilete sections 1 through 8, as indicated. Failure to complete any of these sections
will result in this test claim being returned as incomplete.

O Original test claim submissions shall be unbound, single-sided, and without tabs. Copies
may be double-sided, but unbound and without tabs.

[ Mail, or hand-deliver, one original and seven copies of your test claim submission to:

Commission on State Mandates
980 Ninth Street, Suite 380
Sacramento, CA 95814

Within ten (10) days of receipt of a test claim, or its amendment, Commission staff will notify the
claimant or claimant representative whether the submission is complete or incomplete. Test
claims will be considered incomplete if any of the required sections are not included or are
illegible. If a completed test claim is not received within thirty (30) calendar days from the date
the incomplete test claim was returned, the executive director may disallow the original test
claim filing date. A new test claim may be accepted on the same statute or executive order
alleged to impose a mandate.

You may download this form from our website! If you have any questions, please contact us:

Web Site: WWW.CSN.CE.ZOV
Telephone:  (916) 323-3562
Fax: (916) 445-0278

E-Mail: csminfo@csm.ca.gov



Santa Ana Region, Order No. R8-2009-0030

City of Costa Mesa

Name of Local Agency or School District

Peter Naghavi
Claimant Contact

Director, Department of Public Services
Title

77 Fair Drive

Street Address

- Costa Mesa, CA 92628

City, State, Zip

714-754-5343
Telephone Number

714-754-5028

Fax Number
pnaghavi(@ci.costa-mesa.ca.us

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

Kimberly Hall-Barlow
Claimant Representative Name

City Attorney
Title

Jones and Mayer

Organization

3777 N. Harbor Blvd
Street Address

Fullerton, CA 92835-1336
City, State, Zip
714-754-5399

Telephone Nummber
714-446-1448

Fax Number
khb@jones-mayer.com

E-Mail Address

| For CSM Use Only
{Eiling Date:

I‘Eest Claim #:

Please identify all code sections, statutes, bill numbers,
regulations, and/or executive orders that impose the alleged
mandate (e.g., Penal Code Section 2043, Statutes 2004,
Chapter 54 [AB 290]). When alleging regulaiions or
executive orders, please include the effective date of each one.

California Regional Water Quality Control
Board, Santa Ana Region, Order No.
R8-2009-0030 (NPDES No. CAS618030)

O Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:

5. Written Narrative: pages to
6. Declarations: pages to
7. Documentation:  pages to

(Revised 1/2005)



Read, sign, and date this section and insert at the end of the test claim submission.*

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XII1 B, section 6 of the California Constitution and Government Code section
17514. Thereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Peter Naghavi Director, Department of Public Services
Print or Type Name of Authorized Local Agency Prmt or Type Title

or School District Official

Signé{ure of Alhorized Local Agency or Date
School District Official

.23 ¢

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number, fax number, and e-mail address
below.



Santa A

- Nal 2l Wiatar v O 0 -
na Region, Order No. R8-2009-0030

City of Cypress

Name of Local Agency or School District
Gonzalo M. Vazquez
Claimant Contact
Water Quality Manager
Title

5275 Orange Avenue
Street Address

Cypress, CA 90630
City, State, Zip

714 229-6752
Telephone Number

714 229-00154

Fax Number
gvazquez(djci.cypress.ca.us

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

Gonzalo M. Vazquez
Claimant Representative Name

Water Quality Manager

Title

City of Cypress - Department of Public Works
Organization

5275 Orange Avenue
Street Address
Cypress, CA 90630
City, State, Zip

714 229-6752
Telephone Number
714 229-0154

Fax Number
gvVazquez/@ci.Cypress.ca.us

E-Matl Address

For CSM Use Only

Filing Date:

Test Claim #:

ease identify all code sections, statutes, bill numbers,
regulations, and/or executive orders that impose the alleged
mandate (e.g., Penal Code Section 2045, Statutes 2004,
Chapter 54 [AB 290]). When alleging regulations or
executive ovders, please include the effective date of each one.

California Regional Water Quality Control
Board, Santa Ana Region, Order No.
R8-2009-0030 (NPDES No. CAS618030)

O Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:

5. Written Narrative: pages to
6. Declarations: pages to
7. Documentation:  pages to

(Revised 1/2005)



Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the test claim name, the claimant, the section number, and heading at the top of each page.

Under the heading “5. Written Narrative,” please
identify the specific sections of statutes or executive
orders alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars ($1,000), and include all of the
following elements for each statute or executive order
alleged:

(A} A detailed description of the new activities
and costs that arise from the mandate.

(B) A detailed description of existing activities
and costs that are modified by the mandate.

{C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

{3} The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(ii) Dedicated federal funds
(iii) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v} Fee authority to offset costs

(G) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

Under the heading *6. Declarations,” support the written
narrative with declarations that:

(A) declare actual or estimated increased costs
that will be incurred by the claimant to
implement the alleged mandate;

(B) identify all local, state, or federal funds, and
fee authority that may be used to offset the
increased costs that will be incurred by the
claimant to implement the alleged mandate,
including direct and indirect costs;

{C) describe new activities performed to
implement specified provisions of the new
statute or executive order alleged to impose
a reimbursable state-mandated program
(specific references shall be made to
chapters, articles, sections, or page numbers
alleged to impose a reimbursable state-
mandated program); and

(D) are signed under penalty of perjury, based on
the declarant’s personal knowledge,
information or belief, by persons who are
authorized and competent to do so.

Under the heading “7. Documention, ” support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a
mandate; and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate;
and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive
orders that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement.



Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article X1III B, section 6 of the California Constitution and Government Code section
17514. 1 hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Gonzalo M. Vazquez Water Quality Manager
Print or Type Name of Authorized Local Agency Print or Type Title

June 24, 2010
Date

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number, fax number, and e-mail address

below.



STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES

TEST CLAIM FORM

Authorized by Government Code section 17553
(Revised 172605)

GENERAL INSTRUCTIONS

(] Local agency and school district test claims shall be filed not later than 12 months
following the effective date of a statute or executive order, or within 12 months of
incurring inereased costs as a result of a statute or executive order, whichever is later.

2 Type all responses.

] Complete sections 1 through 8, as indicated. Failure to complete any of these sections
will resulf in this test claim being returned as incomplete.

0 Original test claim submissions shall be unbound, single-sided, and without tabs. Copies
may be double-sided, but unbound and without tabs.

O Mail, or hand-deliver, one original and seven copies of your test claim submission to:

Commission on State Mandates
980 Ninth Street, Suite 308
Sacramento, CA 95814

Within ten (10} days of receipt of a test claim, or its amendment, Commission staff will notify the
claimant or claimant representative whether the submission is complete or incomplete. Test
claims will be considered incomplete if any of the required sections are not included or are
illegible. If a completed test claim is not received within thirty (30) calendar days from the date
the incomplefe test claim was returned, the executive director may disallow the original test
claim filing date. A new test claim may be accepted on the same statute or execufive order
alleged to impose a mandate.

You may download this form from our website! If you have any questions, please contact us:

Web Site: WWW.CSIN.CA.g0V
Telephone:  (916) 323-3562
Fax: (916) 445-0278

E-Mail: csminfo@csm.ca.gov



—California-Regional Water Quality Control- Board:

City of Fountain Valley

Name of Local Agency or School District

Steven M. Hauerwaas
Claimant Contact

Environmental Services Administrator
Title

10200 Slater Avenue

Street Address -

Fountain Valley, CA 92708-4736
City, State, Zip

{714) 593-4441]
Telephone Nuinber

{714) 593-4554

Fax Number
steve.hauerwaas@fountainvalley.org

E-Mail Address

PR 2 E =3

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
ctaim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates,

Steven M. Hauerwaas
Claimant Representative Name

Environmental Services Adminisirator
TRl

City of Fountain Valley
Organization

10200 Slater Avenue
Strect Address

Fountain Valley, CA 92708-4736
City, State, Zip

(714 593-4441
Telephone Number

(714) 593-4554

Fax Number
steve. hanerwaas@fountainvalley.org

E-Mail Address

Tor CSAL Use Only

Filing Date:

Test Claim #;

g v :
3 Sl : = (e el %%ﬁ?
Please identify all code sections, statites, bill nimbers,

reguiations, and/or execufive orders that impose the alleged
mandate le.g., Penal Code Section 2045, Statites 2004,
Chapier 54 [AB 290]). When alleging regulations or
execulive orders, please include the effective date of each vne.

California Regional Water Quality Control
Board, Santa Ana Region, Order No.
R8-2008-0030 (NPDES No. CAS618030)

I 1 Coples of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:
5. Written Narrative: pages to
6. Declarations: pages to .
7. Documentation:  pages to 3

(Revised 1/2005)




Sections 3, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the test claim name, the claimeani, the section number, and heading at the top of each page.

2o & AL s

Under the heading “6. Declarations,” support the written
narrative with declarations that:

gl—:& ke "A“ =t R SRR S
Under the heading “5. Written Narrative,” please
identify the specific sections of statutes or executive

orders alleged to contain a mandate.
(A) declare actual or estimated increased costs

that will be incurred by the claimant to

Include a statement that actual and/or estimated costs
implement the alleged mandate;

resulting from the alleged mandate exceeds one
thousand doltars {($1,000}, and include-all of the
following elements for each statute or executive order
alleged:

. (B) identify all local, state, or federal funds, and
fee authority that may be used to offset the
increased costs that will be incurred by the
claimant to implement the alleged mandate,

(A) A detailed description of the new activities
including direct and indirect costs;

and cosis that arise from the mandate.

(C) describe new activities performed to
implement specified provisions of the new
statute or executive order alleged to impose
a reimbursable state-mandated program
(specific references shall be made to
chapters, articles, sections, or page numbers
alleged fo impose a reimbursable state-
mandated program); anc

‘""(B) A detailed description of existing activities
and costs that are modified by the mandate.

{C) The actual increased costs incuzred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

(D) The actual or estimated annual costs that 1jcs slaned nader penaliy o R pasur hesedan

will be incurred by the claimant to implement
ihe alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed,

(E) A statewide cost estimate of increased costs

that all iocal agencies or school districts will
incur to implement the alleged mandate

during the fiscal year immediately following
the fiscal year for which the claim was filed.

(") Identification of all of the following finding

sources available for this program:

(i) Dedicated state funds

(i) Dedicated federal funds

(iiiy Other nonlocal agency funds

(iv) The local agency’s general purpose {unds
(v) Fee authority to offset costs

{G) Identification of prior mandate

determinations made by the Board of
Control or the Commission on State
Mandates that may be related ta the alleged
mandate.

the declarant’s personal knowledge,
information or belief, by persons who are
authorized and competent to do so.

Under the hieading “7. Documention, * support the
written narrative with copies of all of the following:

{A) the test claiim statute that includes the bill
number alleged to impose or impact a
mandate; andfor

(B) the executive order, identified by its effective
date, alleged to impose or Impact a mandate;
and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive
orders that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement.




Read, sign, and date this section and insert at the end of the fest claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XI11 B, section 6 of the California Constitution and Government Code section
17514, 1 hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Steven M. Hauerwaas Environmental Services Administrator
Print or Type Name of Authorized Local Agency Print or Type Title
or School District Official

/&‘Zyﬂ % Z/éZW/&W’\ June 24, 2010

Signature of Authorizéd Local Ageney or Date
School Distriet Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant s address, telephone nimber, fox muonber, and e-mail address

below -




STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES

TEST CLAIM FORM

Authorized by Government Code section 17533
(Revised 1/2005)

GENERAL INSTRUCTIONS

O Local agency and school district test claims shall be filed not later than 12 months
following the effective date of a statute or executive order, or within 12 months of
incurring increased costs as a result of a statute or executive order, whichever is later.

L'_I Type all responses.

O Complete sections 1 through 8, as indicated. Failure to complete any of these sections
will result in this test claim being returned as incomplete.

- Original test claim submissions shall be unbound, single-sided, and without tabs. Copies
may be double-sided, but unbound and without tabs.

| Mail, or hand-deliver, one original and seven copies of your test claim submission to:

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Within ten (10) days of receipt of a test claim, or its amendment, Commission staff will notify the
claimant or claimant representative whether the submission is complete or incomplete. Test
claims will be considered incomplete if any of the required sections are not included or are
illegible. If a completed test claim is not received within thirty (30) calendar days from the date
the incomplete test claim was returned, the executive director may disallow the original test
claim filing date. A new test claim may be accepted on the same statute or executive order
alleged to impose a mandate.

You may download this form from our website! If you have any questions, please contact us:

Web Site:  www.csm.ca.gov
Telephone:  (916) 323-3562
Fax: (916) 445-0278

E-Mail: csminfo@csm.ca.gov



-

City of Fullerton
Name of Local Agency or School District

Trung Phan
Claimant Contact

Stormwater/ Wastewater Compliance Specialist
Title

303 W. Commonwealth Ave,

Street Address

Fullerton, CA 92832

City, State, Zip

714-738-3333

Telephone Number

714-738-3115

Fax Number
trungp@cityofiutlerton.com

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

Kimberly Hall Barlow
Claimant Representative Name

Attorney
Tiile

Jones and Mayer

Organization

3777 N. Harbor Blvd.
Street Address
Fuilerton, CA 92835
City, State, Zip
714-446-1400
Telephone Number
714-446-1448

Fax Number
khb{@jones-mayer.com

E-Mail Address

For CSM Use Only

Filing Date:

Test Claim #:

Please identify all code sections, statutes, bill num bers,
regulations, and/or executive orders that impose the alleged
mandate (e.g., Penal Code Section 20435, Statutes 2004,
Chapter 54 [AB 290]). When alleging regulations or
executive orders, please include the effective date of each on e.

California Regional Water Quality Control
Board, Santa Ana Region, Order No.
R8-2009-0030 (NPDES No. CAS618030)

[0 Copies of all statutes and executive orders cited are
altached.

Sections 3, 6, and 7 are attached as follows:

5. Written Narrative: pages to
6. Declarations: pages to
7. Documentation:  pages to

{Revised 1/2005)



Sections 3, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the test claim name, the claimant, the section number, and heading at the top of each page.

Under the heading “5. Written Narrative,” please
identify the specific sections of statutes or executive
orders alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars ($1,000), and include all of the
following elements for each statute or executive order
alleged:

(A) A detailed description of the new activities
and costs that arise from the mandate.

(B) A detailed description of existing activities
and costs that are modified by the mandate.

{(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(1) Dedicated state funds
(ii) Dedicated federal funds
(iii) Other nonlocal agency funds
(iv) The local agency’s general purpose [unds
(v) Fee authority to offset costs

{G) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

s

Under the heading “6. Declarations,” support the written
narrative with declarations that:

(A) declare actual or estimated increased costs
that will be incurred by the claimant to
implement the alleged mandate;

(B) identify all local, state, or federal funds, and
fee authority that may be used to oftset the
increased costs that will be incurred by the
claimant to implement the alleged mandate,
including direct and indirect costs;

(C) describe new activities performed to
implement specified provisions of the new
statute or executive order alleged to impose
a reimbursable state-mandated program
(specific references shall be made to
chapters, articles, sections, or page numbers
alleged to impose a reimbursable state-
mandated program); and

(D) are signed under penalty of perjury, based on
the declarant’s personal knowledge,
information or belief, by persons who are
authorized and competent to do so.

Under the heading “7. Documention, ” support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a
mandate; and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate;
and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive
orders that may impact the alleged mandate; and

() administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement.



BT R R P
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Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. 1hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief. ‘

Chris Meyer ; City Manager
Print or Type Name of Authorized Local Agency Print or Type Title
or School District Official

ﬂﬂ 624 2000

Signature of Augfbrized Local Agency or Date
School District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number, fax number, and e-mail address
below.



STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES

TEST CLAIM FORM

Authorized by Government Code section 17533
(Revised 1/2005)

GENERAL INSTRUCTIONS

O Local agency and school district test claims shall be filed not later than 12 months
following the effective date of a statute or executive order, or within 12 months of
incurring increased costs as a result of a statute or executive order, whichever is later.

4 Type all responses.

[ Complete sections | through 8, as indicated. Failure to complete any of these sections
will result in this test claim being returned as incomplete.

O Original test claim submissions shall be unbound, single-sided, and without tabs. Copies
may be double-sided, but unbound and without tabs.

L1 Mail, or hand-deliver, one original and seven copies of your test claim submission to:

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Within ten (10) days of receipt of a test claim, or its amendment, Commission staff will notify the
claimant or claimant representative whether the submission is complete or incomplete. Test
claims will be considered incomplete if any of the required sections are not included or are
illegible. If a completed test claim is not veceived within thirty (30) calendar days from the date
the incomplete test claim was returned, the executive director may disallow the original test
claim filing date. A new test claim may be accepted on the same statute or executive order
alleged to impose a mandate.

You may download this form from our website! If you have any questions, please contact us:

Web Site: WWW.CSM.ca.gov
Telephone:  (916) 323-3562
Fax: (916) 445-0278

E-Mail: csminfo@csm.ca.gov



| For CSM Use Only
|Filing Date:

City of Huntington Beach [l'est Claim #:
Name of Local Agency or School District

Travis K. Hopkins

Claimant Contact
Director of Public Works Please identify all code sections, statutes, bill numbers,
Title regulations, and/or executive orders that impose the alleged
2000 Main Street mandate {e.g., Penal Code Section 2045, Statutes 2004,
Stroot Address Chapré{r 54 [AB 290]). Ithen alleging regular:ons or

. executive orders, please include the effective date of each one.
Huntington Beach, CA 92648
City, State, Zip California Regional Water Quality Control
714-536-5437 Board, Santa Ana Region, Order No.
Telephone Number R8-2009-0030 (NPDES No. CAS618030)
714-374-1573
Fax Number
THopkins@surfcity-hb.org

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

Michael Vigliotta
Claimant Representative Name

Deputy City Attorney
Title

City of Huntington Beach

Organization

2000 Main Street

Street Address

Huntington Beach, CA 92648
City, State, Zip

714-536-5555

Telephone Number
714-374-1590

1 Copies of all statutes and executive orders cited are
attached.

Sections 3, 6, and 7 are attached as follows:

5. Written Narrative: pages o
Fax Nember 6. Declarations: pages to
MVigliotta@surfity-ib-org 7. Docementation:  pages o

E-Mail Address '
{Revised 1/2005)



Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the test claim name, the claimant, the section number, and heading at the top of each page.

Under the heading “5. Written Narrative,” please
identify the specific sections of statutes or executive
orders alleged to eontain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand doHars ($1,000), and include all of the
following elements for each statute or executive order
alleged:

{A) A detailed description of the new activities
and costs that arise from the mandate.

(B} A detailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal vear
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(ii) Dedicated federal funds
(iii) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v) Fee authority to offset costs

(G) 1dentification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

Under the heading “6. Declarations,” support the written
narrative with declarations that:

(A) declare actual or estimated increased costs
that will be incurred by the claimant to
implement the alleged mandate;

{B) identify all local, state, or federal funds, and
fee authority that may be used to offset the
increased costs that will be incurred by the
claimant to implement the alleged mandate,
inchuding direct and indirect costs;

(C) describe new activities performed to
implement specified provisions of the new
statute or executive order alleged to impose
a reimbursable state-mandated program
(specific references shall be made to
chapters, articles, sections, or page numbers
alleged to impose a reimbursable state-
mandated program); and

(D) are signed under penalty of perjury, based on
the declarant’s personal knowledge,
information or belief, by persons who are
authorized and competent to do so.

Under the heading “7. Documention, ” support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a
mandate; and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate;
and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive
orders that may impact the alleged mandate; and

() administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirernent.



Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. Thereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Travis K. Hopkins Director of Public Works
Print or Type Name of Authorized Local Agency Print or Type Title

or School District Otticial

;__Fd&/%\/ L=2¢-Zo/0

éignature of Authorizdd Local Agency or Date
School District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant s address, telephone number, fax number, and e-mail address
below.



STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES
TEST CLAIM FORM '

Authorized by Government Code section 17553
{Revised 1/2005)

GENERAL INSTRUCTIONS

O Local agency and school district test claims shall be filed not later than 12 months
following the effective date of a statute or executive order, or within 12 months of
incurring increased costs as a result of a statute or executive order, whichever is later.

o Type all responses.

[l Complete sections | through 8, as indicated. Failure to complete any of these sections
will result in this test claim being returned as incomplete.

O Original test claim submissions shall be unbound, single-sided, and without tabs. Copies
may be double-sided, but unbound and without tabs.

- Mail, or hand-deliver, one original and seven copies of your test claim submission to:

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Within ten (10) days of receipt of a test claim, or its amendment, Commission staff will notify the
claimant or claimant representative whether the submission is complete or incomplete. Test
claims will be considered incomplete if any of the required sections are not included or are
llegible. If a completed test claim is not received within thirty (30) calendar days from the date
the incomplete tesi claim was returned, the executive divector may disallow the original test
claim filing date. A new test claim may be accepted on the same statute or executive order
alleged to impose a mandate.

You may download this form from our website! If you have any questions, please contact us:

- Web Site: WWW,CSM,Ca.80V
Telephone:  (916) 323-3562
Fax: (916) 445-0278

E-Mail: csminfo@csm.ca.gov



In Re: California Regional Water Quality Control Board
Santa Ana Region, Order No. R8-2009-0030

City of Irvine

Name of Local Agency or School District -

Eric Tolles
Claimant Contact

Deputy Director of Community Development
Title _

One Civic Center Plaza

Street Address

Irvine, California 92623-9575

City, State, Zip

(949) 724-6453
Telephone Number

(949) 724-6444

Fax Number
etolles@ciirvine.ca.us

E-Mail Address

Claimani designates the following person to act as
its sole representative in this test claim, All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent 1o the Commission on
State Mandates.

Richard Montevideo
Claimant Representative Name

Attomey at Law
Title

Rutan & Tucker, LLP
Organization

611 Anton Blvd,, Suite 1400
Street Address

Costa Mesa, CA 92626
City, State, Zip

(714) 641-5100
Telephone Number

(714) 346-9035

Fax Number
rmontevideo@rutan.com

E-Mail Address

For CSM Use Only

[Eiling Date:

[Test Claim #:

Please identify all code sections, statutes, bill mumbers,
regulations, and/or executive orders that impose the alleged
mandate (e.g., Penal Code Section 20435, Statutes 2004,
Chapter 34 [AB 290]). When alleging regulations or
executive orders, please include the effective date of each one,

California Regional Water Quality Control
Board, Santa Ana Region, Order No.
‘R8-2009-0030 (NPDES No. CAS618030)

7] Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows;

3. Written Narrative: pages 1 to end
6. Declarations: pages 1 to end
7. Docamentation:  pages ! o end

(Revised 1/2005)



Sections 3, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheel should include
the test claim name, the claimani, the section number, and heading at the iop of each page.

Under the heading “5, Written Narrative,” please
identify the specific sections of statutes or executive
orders alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars ($1,000), and include all of the
following elements for cach statuic or executive order
alleged:

(A) A detailed description of the new activities
and costs that arise from the mandate,

{B) A detailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

{D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(i) Dedicated state funds
(i) Dedicated federal funds
(ifi) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v) Fee authority to offset costs

(G) Identification of prior mandate
determinations made by the Board of
Contro| or the Commission on State
Mandates that miay be related to the alleged
mandate.

Under the heading “6. Declarations,” support the written
narrative with declarations that:

(A) declare actual or estimated increased costs
that will be incurred by the claimant to
implement the alleged mandate;

(B) identify all local, state, or federal funds, and
fee authority that may be used to offset the
increased costs that will be incurred by the
claimant to implement the alleged mandate,
including direct and indirect costs;

(C) describe new activities performed to
implement specified provisions of the new
statute or executive order afleged to impose
a reimbursable state-mandated program
(specific references shall be made to .

~ chapters, articles, sections, or page numbers
alleged to impose a reimbursable state-
mandated program); and

(D) are signed under penalty of perjury, based on
" the declarant’s personal knowledge,
information or belief, by persons who are
authorized and competent to do so.

Under the heading *7. Documention, ” support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a
mandate; and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate;
and

(C) relevant portions of state constitutional
provisions, federal statutes, and executive
ordess that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative. Published court decisions
 arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement.



Read, sign, and date this section and insert at the end of the test claim submission.

the mformatmn in thls tést claim submission is true and complete to the best of my owri
knowledge or information or belief.

James M. Loving Water Quality Administrator
Print or Type Name of Authorized Local Agency Print or Type Title

ot School District Official

June 24, 2010

) ntacf zdemz_ﬁed in sectzon 2of the
test claim form pleave provzde rhe declarant s address, tei’epkone number, fax iimber; and e-mail address '
below.

James M .. Lov1ng

Irvn_le,. CA 9_2623

Phone: (949} 724-6315
Faxi  (949) 724-6440
mloving@ci.irvine.ca.us



STATE OF GALIFORNIA : * ARNOLD SCHWARZENEGGER, Governor

COWISSION ON S’I’ \ ANDATES
TEST CLAIM ORM
Authorized by Governmetit - 586ti6n 175353
{Revised H2005F

O
(|
o throuigh 8, as indicated. Failive to complete any of tiese sections
wﬂl resuli fi T:hss t&st eiarm being returnied 4s incomplete,
] issions shall be unbound; single-sided, and without tabs, Coples
, but unbound and without tabs:
1 el -0rié briginal and seven copies of your test ¢laim sul

Commission-on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Within ten (10) days of receipt of @ test claim, or its amendment, Conmission staff will notify the
ant or claimant representative whether the subwiission is complete or incomplete, Test

s will be considered incomplete if any of the vequived sections are not included or are
illegible, If a completed test claim is not received within thirty (3 0) calendar days from the date
the incomplete test claim was returned, the executive director may disallow the original test
claim filing date. A new test claim may be accepted on the same stakute or executive order
alleged to imipose @ mandate.

You may download this form from our website! If you have any.questions, please contact us:

Web Site: WWW.CSTHLCH. g0V
Telephone:  (916) 323-3562

Fax; (916) 445-0278
E-Mail: csminfo@csm.ca.gov



&mma&Reg%enaLWatepQuahtycgn@_
Santa Ang Reglon Order No. R8-2009- 0030

City of Lake Forest

Name of Local Azeiicy of Sehool District
Robest L. Woodings, P.E.
Claimant Contact T

D:rcctor of Public W@rksf‘(l‘rty Engineer
Title ™

25550 Commercentre D, Suite 100
Stroet Address "

Lake Forest, CA 92630
City, State, Zip

949-461-3489
Telephong Number

849-461-3511
Fax Nuntber
dings@lakeforestca.gov S
i = S—

Claimant designates the 'ﬁ')}iewmg person actas
its sole represéntative in this test claim, All
corresponderive aiid commiunications regarding this

be forwarded to this representative. Any
esentation must be authorized by the
ng, and sent to the Commission on

cla iItJ__SﬁaIE
chiangéin r
claimant i %
State Mandates;

Andre Moneti, Esq.
Claimant Represent

ve Name
Special Cmmsal
Title s

Or_gan mano_rx_
655 West Broadway
Street Address

For CSM Use Only

Filing Date:

lﬁtst Claim '3

Please identify ail code sections, statittes, bi
regulations, andler executive orders that im,
mandate (e. gr Penal Code Sectiont 2045, Stat
C!fapfer 54 [AB 2291}]} W];m allegmg reguld

California Regaona! Water Qual:ty Control
Board, Santa Ana Region, Order No.
R8-2009-0030 (NPDES No. CAS61 8030)

San Diego, CA 92101
City, State, Zip
61950513000~ oo
Telephonre Number
619-233-6118

Fax Number
andre.monette@bbklaw.com.

E-Mail Address

D Copies of all starurtes and executive prders cited are
attached.

Sections 5, 6, and 7 are attached as follows:
S. Written Narrative: pages LE D
0. Declarations; pages ]
7. Documentation:  pages to

{Revised 1/2065)



Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the test claim name, the claimant, the section number, and heading ot the top of éach page.

Under the heading: “6 Declaratmm:’ support the written
narrative with declarations that:

xdenhfy the spec1ﬁc s;zctlons of statutes m’ ex

orders alleged t6 contain 4 mandate. _

(A) detlare actual or estimated increased costs
that will be-incurred by the claimant to
implement the alleged iandadte;

Inclyde a statement that actual and/or estimated costs
tesulting from the alleged mandate exceeds one
thousand dollars ($1,000), and inclhude all of the

following elements for each statute or executive order (B) identify all local, state, or federal furids, and
alleged: fee antherity that may be used.fo offset the

{AJ A detailed description of the new activities
and costs that arise from the niandate,

(B) A detailed description of existing activities
and costs that are medified by the mandate.

ased costs incurred by the
he fiscal year for which the
I 'to implement the alleged

(©) Thé aeiual Tnigre

(D) The:aictual or estimated annual costs that
will be incwrred by the clainrant to.implement
the alleged mandate diiring the fiséal year

immediately following the fiscal year for which

the glajm was filed,

{E) A statewide cost estitngte of increased costs
that all local agencies or'school districts will
incur fo implement the alleged mandate
during the fiscal year if ately following
the fiscal year for which the claim was filed.

(F} Identification of all of the following funding
sources available for this programi:
(i) Dedicated state funds
(i) Dedicated federal funds
(i)} Other nonlocal agency fiinds

(iv) The local agency’s general purpose funds

increased costs that will be incurred by the
claimant fo implement the alleged mandate,
including direct and indirect costs;

(C) describe new activities performed to
implement specified provisions of the new
statute or executive order alleged to impose
4 reimbursable state-mandated program
(specific references shall be made to
chiapters, articles, sections, or page numbers
alleged to impose a reimbursable state-
mandated program): gid

(D} are signed. under penaity'efperjury, based on

written uarratwe with eopies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a
mandate; and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate;
and

{(v)  Fee authority to offset costs

(O) Identification of pnor mandate

""" determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate,

(C} relevint portions of state constifutional
provisions, f'edcrai statutes, and executive

(D} administrative decisions and court décisions
cited in the namrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are:
exempt from this requirement.



&

Read, sign, and date this section and Insert af the end of the test ¢laini submission, *

This test ¢laim alleges the exisfence of & réimbursable state-mandated program within the
meaning of article XII B, section 6 of the California Constitution and Governmient Code section
17514, I hereby declare, under pe fperjury under the laws of the State of Califeraia, that
the information in this test claim submission is true and complete to the best of my own
kinowledge or information or beliz

Woodlngs P.E. Rirector of Public Works/City Engineer

Print or Type Title

oy ¥ .y o Jute 24, 2010
Signature of Authorized Local Agency or Date

* If the d
test claiim forsm, g
below.




STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Gavernor

COMMISSION ON STATE MANDATES
TEST CLAIM FORM

Authorized by Government Code section 17553
{Revised 1/20035}

GENERAL INSTRUCTIONS

1 Local agency and school district test claims shall be filed not later than 12 months
following the effective date of a statute or executive order, or within 12 months of
incurring increased costs as a result of a statute or executive order, whichever is later.

[ Type all responses.

O Complete sections | through 8, as indicated. Failure to complete any of these sections
will result in this test claim being returned as incomplete.

g Original test claim submissions shall be unbound, single-sided, and without tabs. Copies
may be double-sided, but unbound and without tabs.

O Mail, or hand-deliver, one original and seven copies of your test claim submission to:

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Within ten (10) days of receipt of a test claim, or its amendment, Commission staff will notify the
claimant or claimant representative whether the submission is complete or incomplete. Test
claims will be considered incomplete if any of the required sections are not included or are
illegible. If a completed test claim is not received within thirty (30) calendar days from the date
the incomplete test claim was returned, the executive director may disallow the original test
claim filing date. A new test claim may be accepted on the same statute or executive order
alleged to impose a mandate.

You may download this form from our website! If you have any questions, please contact us:

Web Site: WWW.CSITLCA.EOV
Telephone:  (916) 323-3562
Fax: (916) 445-0278

E-Mail: csminfo@csm.ca.gov



~alifornia Regional W Aualiby C | 1
Santa Ana Region, Order No. R8-2009-0030

CITY OF NEWPORT BEACH

Name of Local Agency or School District
DAVE KIFF

Claimant Contact

CITY MANAGER

Title

3300 NEWPORT BLVD

Street Address

NEWPORT BEACH, CA, 92663
City, State, Zip

(949) 644-3000

Telephone Number

(949) 644-3020

Fax Number
dkiffi@newportbeachca.gov

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

DAVID WEBB
Claimant Representative Name

DEPUTY PUBLIC WORKS DIRECTOR
Title

CITY OF NEWPORT BEACH
Organization

3300 NEWPORT BLVD., BUILDING C
Street Address

NEWPQORT BEACH, CA, 92663

City, State, Zip

(949) 644-3328

Telephone Number

(949) 644-3318

Fax Number
dwebb@newportbeachca.gov

E-Mail Address

For CSM Lise Only

Filing Date:

Il‘est Clam #:

i

Please identifv all code sections, statutes, bill mumbers,
regulations, and/or executive orders that impose the alleged
manduie {e.g., Penal Code Section 2043, Statutes 2004,
Chapter 54 [AB 290]). When alleging reguiations or
executive ovders, please include the effective date of each one.

California Regional Water Quality Control
Board, Santa Ana Region, Order No.
R8-2009-0030 (NPDES No. CAS618030)

L1 Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:

5. Written Narrative: pages to
6. Declarations: pages o
7. Documentation:  pages to

(Revised 1/2005)




Sections 3, 6. and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the test claim name, the claimani, the section number, and heading af the top of each page.

identify the specific sections of statutes or executive
orders alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars ($1,000), and include all of the
following elements for each statute or executive order
alleged:

(A) A detailed description of the new activities
and costs that arise from the mandate.

(B) A detailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

{D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(iy Dedicated state funds
(ii) Dedicated federal funds _
(iii) Other nonlocal agency funds
(iv) The local agency’s general purpose funds
(v) Fec authority to offset costs

{(3) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

Under the heading “6. Declarations,” support the written
narrative with declarations that:

{A) declare actual or estimated increased costs
that will be incurred by the claimant to
implement the alleged mandate;

(B) identify all local, state, or federal funds, and
fee authority that may be used to offset the
increased costs that will be incurred by the
claimant to implement the alleged mandate,
including direct and indirect costs;

(C) describe new activities performed to
implement specified provisions of the new
statute or executive order alleged to impose
a reimbursable state-mandated program
(specific references shall be made to
chapters, articles, sections, or page numbers
alleged to impose a reimbursable state-
mandated program); and

(D) are signed under penalty of perjury, based on
the declarant’s personal knowledge,
information or belief, by persons who are
authorized and competent to do so.

Under the heading “7. Documention, * support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a
mandate; and/or

(B) the executive order, identified by its effective
date, alleged to impose or impact a mandate;
and

{C) relevant portions of state constitutional
provisions, federal statutes, and executive
orders that may impact the alleged mandate; and

{D) administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
exempt from this requirement.



Read, sign, and date this section and insert at the end of the fest claim submission.

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. I hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

DAVID WEBB DEPUTY PUBLIC WORKS DIRECTOR
Print or Type Name of Authorizeg, Local Agency Print or Type Title

or School Distret Official /

Si gntu o Authorized
School District Official

Jr, JUNE 24, 2010
Local Agency or Date

* [f the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant s address, telephone number, fax number. and e-mail address
below.

DAVID WEBB

PUBLIC WORKS

CITY OF NEWPORT BEACH

3300 NEWPORT BLVD., BUILDING C
NEWPORT BEACH, CA 92663

(949) 644-3328

TAX (949) 644-3318
dwebb@newportbeaghca.gov



STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES

TEST CLAIM FORM

Authorized by Government Code section 17553
{Revised 1/20035)

GENERAL INSTRUCTIONS

O Local agency and school district test claims shall be filed not later than 12 months
following the effective date of a statute or executive order, or within 12 months of
incurring increased costs as a result of a statute or executive order, whichever is later.

I Type all responses.

O Complete sections 1 through 8, as indicated. Failure to complete any of these sections
will result in this test claim being returned as incomplete.

O Original test claim submissions shall be unbound, single-sided, and without tabs. Copies
may be double-sided, but unbound and without tabs.

I Mail, or hand-deliver, one original and seven copies of your test claim submission to:

Commission on State Mandates
9860 Ninth Street, Suite 300
Sacramento, CA 95814

Within ten (10) days of receipt of a test claim, or its amendment, Commission staff will notify the
claimant or claimant representative whether the submission is complete or incomplete. Test
claims will be considered incomplete if any of the required sections are not included or are
illegible. If a completed test claim is not received within thirty (30) calendar days from the date
the incomplete test claim was returned, the executive director may disallow the original test
claim filing date. A new test claim may be accepted on the same statute or executive order
alleged to impose a mandate.

You may download this form from our website! If you have any questions, please contact us:

Web Site: WWW.CSILCA.ZOV
Telephone:  (916) 323-3562
Fax: (916) 445-0278

E-Mail: csminfo@csm.ca.gov



California Regional Water Quality Control Board, Santa

Ana Region, Order No. R8-2009-0030

City of Placentia

Name of Local Agency or School District

Robert Makowski
Claimant Contact

Environmental Compliance Manager
Title

401 E. Chapman Ave.

Street Address

Placentia, CA., 92870

City, State, Zip

(714) 993-8131

Telephone Number

(714) 961-0283

Fax Number
rmakowski@placenti.org

E-Mail Address -

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on

State Mandates.

Robert Makowski
Claimant Representative Name

Environmental Compliance Officer
Tiile

City of Placentia
Organization

401 E. Chapman Ave.
Street Address
Placentia, CA., 92870
City, State, Zip

(714) 993-8131
Telephone Number
(714) 961-0283

Fax Number
rmakowski@placentia.org

E-Mail Address

I For CSM Use Only
Reiling Date:

[Fest Claim #:

Please identify all code sections, statutes, bill numbers,
regulations, and/or executive orders that impose the alleged
mandate (e.g.. Penal Code Section 2043, Statutes 2004,
Chapter 54 [AB 2901). When alleging regulafions or
executive orders, please include the effective date of each one.

California
Regional Water
Quality Control
Board, Santa
Ana Region,
Order No. R8-2
009-0030 (
NPDES No.
CAS618030)

O Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as folows:
5. Written Narrative: pages _ to
6. Declarations: pages to
7. Docamentation:  pages to

(Revised [/2005)



Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 papexr Each sheet should include
the test claim name, the claimant, the section number. and heading at the top of each page.

Under the heading “5. Written Narrative,” please
identify the specific sections of statutes or executive
orders alleged to contain a mandate.

Include a statement that actual and/or estimated costs
resulting from the alleged mandate exceeds one
thousand dollars ($1,000), and include all of the
following elements for each statute or executive order
alleged:

(A) A detailed description of the new activities
and costs that arise from the mandate.

(B) A detailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incutred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that all local agencies or school districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal year for which the claim was filed.

(F) Identification of all of the following funding
sources available for this program:
(1) Dedicated state funds
(i) Dedicated federal funds
(iii) Other nonlocal agency funds
(iv) The focal agency’s general purpose funds
(v) Fee authority to offset costs

{G) Identification of prior mandate
determinations made by the Board of
Control or the Commission on State
Mandates that may be related to the alleged
mandate.

Under the heading “6. Declarations,” support the written
narrative with declarations that:

(A) declare actual or estimated increased costs
that will be incurred by the claimant to
implement the alleged mandate;

(B) identify all local, state, or federal funds, and
fee authority that may be used to offset the
increased costs that will be incurred by the
claimant to implement the alleged mandate,
including direct and indirect costs;

(C) describe new activities performed to
implement specitied provisions of the new
statute or executive order alleged to impose
a reimbursable state-mandated program
(specific references shall be made to
chapters, articles, sections, or page numbers
alleged to impose a reimbursable state-
mandated program); and

(D) are signed under penalty of perjury, based on
the declarant’s personal knowledge,
information or belief, by persons who are
authorized and competent to do so.

Under the heading “7. Documention, ” support the
written narrative with copies of all of the following:

(A) the test claim statute that includes the bill
number alleged to impose or impact a
mandate; and/or

(B} the executive order, identified by its effective
date, alleged to impose or impact a mandate;
and.

(C) relevant portions of state constitutional
provisions, federal statutes, and executive
orders that may impact the alleged mandate; and

(D) administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Control or the Commission are
excmpt from this requirement.



Read, sign, and date this section and insert al the end of the test claim submission.*

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XTI B, section 6 of the California Constitution and Government Code section
17514. 1 hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief. '

Robert Makowski Environmental Compliance Officer
Print or Type Name of Authorized Local Agency Print or Type Title

or School District Official

Q’HM 6/24/2010

Signature of Authorized Local Agency or Date
School District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant 5 address, telephone number, fax number, and e-mail address
below.



STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES
TEST CLAIM FORM

Authorized by Government Code section 17553
{Revised 1/2005)

GENERAL INSTRUCTIONS

O Local agency and school district test claims shall be filed not Jater than 12 months
following the effective date of a statute or executive order, or within 12 months of
incurring increased costs as a result of a statute or executive order, whichever is later.

O Type all responses.

O Complete sections 1 through 8, as indicated. Failure to complete any of these sections
will result in this test claim being returned as incomplete.

O Original test claim submissions shall be unbound, single-sided, and without tabs. Copieé
may be double-sided, but unbound and without tabs.

O Mail, or hand-deliver, one original and seven copies of your test claim submission to:

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Within ten (10) days of receipt of a test claim, or its amendment, Commission staff will notify the
claimant or claimant representative whether the submission is complete or incomplete. Test
claims will be considered incomplete if any of the required sections are not included or are
illegible. If a completed test claim is not received within thirty (30) calendar days from the date
the incomplete test claim was returned, the executive director may disallow the original test
claim filing date. A new test claim may be accepted on the same statute or executive order
alleged to impose a mandate.

You may download this form from our website! If you have any questions, please contact us:

Web Site: WWW.CSI.CA.20V
Telephone:  (916) 323-3562
Fax: (916) 445-0278

E-Mail: csminfo@csm.ca.gov



L

City of Seal Beach
Name of Local Agency or School District

Michael Ho
Claimant Contact

City Engineer

Title

211 Eighth Street

Street Address

Seal Beach, California 90740
City, State, Zip

(562) 431-2527 ext. 1322
Telephone Number

(562) 430-8763

Fax Number
mho@et.seal-beach.ca.us

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

Candice K. Lee
Claimant Representative Name

Assistant City Attorney

Title

Richards, Watson & Gershon
Organization

355 S. Grand Avenue, 40th Floor
Street Address

Los Angeles, California 90071-3101
City, State, Zip

{213) 626-8484

Telephone Number

(213) 626-0078

Fax Number
clee@rwglaw.com

Ii-Mail Address

For CSM Use Only

Filing Date:

'Lrest Claim #:

SR R 2 AT A i
Please identify all code sections, statutes, bill numbers,
regulations, and/or executive orders that impose the alleged
mandate (e.g., Penal Code Section 20435, Statutes 2004,
Chapter 54 [AB 290]). When afleging regulations or
executive orders, please include the effective date of each one.

California Regional Water Quality Control
Board, Santa Ana Region, Order No.
R8-2009-0030 (NPDES No. CAS618030)

U Copies of all statutes and executive orders cited are
attached.

Sections 3, 6, and 7 are attached as follows:

5. Written Narrative: pages to
6. Declarations: pages to
7. Documentation:  pages to

(Revised 1/2003)



Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the test claim name, the claimant, the section number, and heading at the top of each page.

SR AEERIE R it SR s s TSR =
Under the heading “5. Written Narrative,” please Under the heading “6. Declarations,” support the written
identify the specific sections of statutes or executive narrative with declarations that:

orders alleged to contain a mandate.
(A) declare actual or estimated increased costs

Include a statement that actual and/or estimated costs that will be incurred by the claimant to
resulting from the alleged mandate exceeds one implement the alleged mandate;
thousand dotlars ($1,000), and include all of the
following elements for each statute or executive order
alleged:

(B) identify all local, state, or federal funds, and
fee authority that may be used to offset the
increased costs that will be incurred by the
claimant to implement the alleged mandate,

(A) A detailed description of the new activities
including direct and indirect costs;

and costs that arise from the mandate.

(C) describe new activities performed to
implement specified provisions of the new
statute or executive order alleged to impose
areimbursable state-mandated program
(specific references shall be made to
chapters, articles, sections, or page numbers
alleged to impose a reimbursable state-
mandated programy; and

(B) A detailed description of existing activities
and costs that are modified by the mandate.

(C) The actual increased costs incurred by the
claimant during the fiscal year for which the
claim was filed to implement the alleged
mandate.

(D) The actual or estimated annual costs that
will be incurred by the claimant to implement
the alleged mandate during the fiscal year
immediately following the fiscal year for which
the claim was filed.

(D) are signed under penalty of perjury, based on
the declarant’s personal knowledge,
information or belief, by persons who are
authorized and competent to do so.

(E) A statewide cost estimate of increased costs

that all local agencies or school districts will
incur to implement the alleged mandate Under the heading **7. Documention, > support the

during the fiscal year immediately following written narrative with copies of all of the following:
‘the fiscal year for which the claim was filed.

(A) the test claim statute that includes the bill
number alleged to impose or impact a

(F) Identification of all of the following funding
mandate; and/or

sources available for this program:

(1)  Dedicated state funds {B) the executive order, identified by its effective
(11) Dedicated federal funds date, alleged to impose or impact a mandate;
(iii) Other nonlocal agency funds and
{iv) The local agency’s general purpose funds
(v) Tee authority to offset costs (C) relevant portions of state constifutional
provisions, federal statutes, and executive
(G) Identification of prior mandate orders that may impact the alleged mandate; and

determinations made by the Board of
Control or the Commission on State (D) administrative decisions and court decisions

Mandates that may be related to the alleged cited in the narrative. Published court decisions
mandate. arising from a state mandate determination by
the Board of Control or the Commission are

exempt {rom this requirement.



Read, sign, and date this section and insert at the end of the test claim submission.®

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. T hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Michael Ho City Engineer
Print or Type Name of Authorized Local Agency Print or Type Title

or School District Official

1/5// 6-24-2010

Signature of Authorized Local Agency or Date
School District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number, fax number, and e-mail address

below.



STATE OF CALIFORNIA ARNOLD SCHWARZENEGUER, Governor

COMMISSION ON $TATE MANBATES

TEST CLAIM FORM

Authorized by Geverny bde section 17553
(Revised 112B0SY

GENERAL INSTRUCTIONS

| ) Local agency and schoo] district test elaims shall be filed not later than 12 months
following the effsctive date of a statute orexecittive order, or within 12 months of
incaring increased costs as a result of a statute or executive order, whichever is Iafer

O Type all responses.

O Complete seetions 1 throtigh 8, as indicated. Failure fo completeany of these sections
will result in this test claini being retumed as incompleste.

W Original test claim submissions shall be unbeund, single-sided, and without tabs. Copies
fay be double-sided, but unbouid and without tabs.

1 Mail, or hand-deliver, one original and seven copies of your test claizn submission to:
Comission on State ¥aiidates

980 Ninth Street, Suite 300
Sacramento, CA 95814

Within ten (10) days of reeeipt of a test elaim, or its amendment, Commission staff will notify the
claimani or claimani vepresentative Whether fhie submission Is complere or incomplete. Test
claims will be considered incomplete if any of the reqmirved sections ave not included or are
iillegible. If o completed fest-¢lain is not received within ity (30) calendar duys from the date
the incomplete test claim was returned, the exeentive diréctor way disallow the original test
claim filing date. 4 new test claim may be accepted on the same statute or executive order
alleged to impose & mandate.

You miay dowsload this form from orir website! If you have any questions, please contact us:

Web Site: WWW.CSHL.CA.ZOV
Telephoiig:  (916)323-3562

Fax: (916) 445-0278
E-Mailr © esminfo@csm.ca.gov



City of Villa Park
Name of Lo¢al Ageney or Sehoot District

Lori Sassoon
Claimant Confact

City Manager
Title

17855 Santiage Boulevard
Street Address

Claimant desigiates the following persen (4 ag
its sele representative in this test claim. All
correspandence and communications regarding this
claim shall be forwarded to this representative, Any
change in representation must be authorized by the
claiméant in wiiting, and sent to the Commission on
State Mandates.

Léori Sassoon,
Claimant Representative Mame

Lity Manager

Title

City of Villa Park
Cfganization

17855 Santiago Boulevard
Sireer Address

Villa Park. CA 92861
City, State, Zip

{7143 998-1500
Telephone Number
{714) 958-1508

Fax Number
Isassoon@villapark org
E-Mail Address '

T o G Usé-.;@hé;}
{Filing Date:

identific il coidé Sectivng, SEnaes, bill niimbiars,
reguiations, and/or exectitive orders that impose the alleged
milate (e.g., Penal Code Section 2045, Swnures 2004,

{hapter 34 [AB 290)). When olleging sogiduiions or
executive orders. please inchude dhe gﬁaﬁg@ date of ench one.

| Cafifornia Regional Water Quality Control
 Board, Santa Ana Region, Order No.
R8-2008-0030 (NPDES No. CAS618030)

{1 Copies Qf alf sigtutes and executive orders cited are
atteciied.

Sections 5, 6, and 7 are attacked as follows:

5. Written Narrative: pages _fo
6. Declarations: pages fey y
7. Documentation:  pages 0

{Revised 172005%



Sections 5, 6, und 7 should be answered on separate sheets of plain 8-172 x 11 paper. Each sheer should include
the test claim name, the claimani, the section number, and heading at the top of each page.

Under the heading #5. Writter Narrative,” please
identify the spécific sections, of statules or executive
orders alleged to sentain a mandafe.

Includé a staterient that actual sndfor estimafed costs
resulting from the alleged mandate exeseds bite
fh ' "aI'Id dollars (ESI 000, an(i include a‘ii 0

[A} A detailed description of the new activities
and ¢osts that arise froni the mandate.

_ ed description of existing activties
and 68ty that are modified by the mandate.

(C) The gétuzl increased costy incusred by the
claimant during the fiscal year for which the
cladm was filsd to implement the allssed
mandate.

(D} The actual or éstimated annugl cosfs that'
will be incurred by the claimant te implement
the alleged mandate dutng the fiseal year
immediately following the figcal year for which
the claim was filed.

(E) A statewide cost estimate of increased costs
that afl local agenciss or scheo! districts will
incur to implement the alleged mandate
during the fiscal year immediately following
the fiscal y&ar for which the clait wag fifed.

{F3 Id fification of all of the following fuidhis
nufdes available for this program:

Dedicated sfate funds

Dedicated federal funds

Other nonloeal agency funds
vy The local agency’s general purpose funidi
) Pee authority to offser costs

{G) Idesntificanon of prior mandate
determinations made by the Board of
Control or thé Conumission on, State
Mandates that may be related to the alleged
mangdate.

Under the heading “6. Declarations,” suppott the writien
parrative with declarations that:

{A) declare actual of estimated increased gosts
that will be fncurmred by the claimantio
implerment the alleged mandate;

(B) identify all lodal, state, of federal funds, and
fee authority that ey be used to offset the
inereased costs that will be micurted by the
claimant to implepent the lleged mandate,

including direct and indirect cosis;

{C) deseribie new activities perfoiined
implement specified provisions of the new
statate or executive order alleged to Impose
a reimbursable state-manddted progrem
(specific referenceg shall be rmadeto
chapters; articles; sections, or page numbers
alleged to impose a reimbursablé stats-
mandated program); and

(D) are signed under penalty of perjury, based on
the: deelaraiit’s peisonal knowledge,
information or belief, by persons who are
authiorfzed and competent to de so.

Under the heading *7. Dgéutnention, * support the

writtén narrative with copies of all of the following:

{A) the test claifn stafute thiat inicludes the bill
mymberaileged to impuse or impact.a
mandate; and/or

(B} the executive order, identified by its effective
date, alieged to impose or impact a migndate;
angd

(C) relevant portions of state constitutional
provisions, federal statuics, and executive
orders that may impact the alleged mandats; and

(1) administrative decisions and court decisions
cited in the narrative. Published court decisions
arising from a state mandate determination by
the Board of Contro! or the Commission are
exempt from this reguirement.



Read, sign, and date this segtion and inzert at the end af’ the test claim submission.

‘This test claii alleges the exmf:ence @f a reunbﬁrgable state»-m mndated progtam within tha

wation in this tesi claim Sﬂbﬁii%?ion is troe and eemplete i f;he best of ny owit
knowledge or information or belief.

Lori Sassooi. 3 ) City Manager
of A Print or Type Title
| i - June 28, 2010
Signature of Authorized Local Agency or Date

School District Official

* If'the declarant for this Clilar Certification is different from the Claimant contact identified in.svction 2 of the
test claim form, please provide the declavant’s address, telepkoné nmbey, firx number, and e-miail address
belowis
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NARRATIVE STATEMENT IN SUPPORT OF TEST CLAIM

l. INTRODUCTION

On May 22, 2009, the California Water Quality Control Board Santa Ana Region (“Santa
Ana RWQCB”) issued a new storm water Permit (Order No. R8-2009-0030 (NPDES — “National
Pollutant Discharge Elimination System”), NPDES No. CAS618030, hereinafter the “2009
Permit” or “Permit”) regulating discharges from the municipal separate storm sewer systems
(“MS4s”) in north Orange County, California.! The 2009 Permit includes numerous
requirements that exceed the requirements of federal law and that were not included in the prior
2002 Santa Ana RWQCB MS4 NPDES Permit, Order No. R8-2002-0010, NPDES No.
CAS618030 (“2002 Permit”).? The 2009 Permit is a renewal of the 2002 Permit, and contains a
number of new unfunded State mandates for which the County of Orange and the incorporated
cities of north Orange County (the “Permittees”)* are entitled to reimbursement under Article
X111 B section 6 of the California Constitution. This Test Claim identifies the activities that are
unfunded mandates and sets forth the basis for reimbursement for such activities. These new
unfunded programs/activities are described in detail below, but are generally described as
follows:

A. A series of new programs involving what are known as “Total Maximium Daily
Loads” or “TMDLs” as set forth in Section XVIII of the 2009 Permit (Watershed
Action Plans and TMDL Implementation);

B. New “Low Impact Development” or “LID” requirements involving public agency
projects as set forth in Subsection XI1.C of the Permit;

C. New requirments involving “Hydrologic Conditions of Concern” or “HCOC”
concerning Pubic Agency Projects as set forth in Subsection XI11.D of the Permit;

D. New Public Education Program requirements involving: common interest areas
and areas managed by homeowner associations or management companies
(Subsection XI.4 of the Permit), the conducting of a public awareness survey
(Subsection XI11.1 of the Permit), the conducting of sector-specific workshops
(Subsection XI11.4 of the Permit), and the development and implementation of a
new Public Participation program involving various water quality plans and fact
sheets (Subsection XI11.7 of the Permit); and

1 A copy of the 2009 Permit is included under Section 7 —Documentation to these Test Claims, along with a copy

of the Fact Sheet for the 2009 Permit.

2 A copy of the 2002 Permit is included under Section 7 —Documentation to these Test Claims.

®  The Permittees are the County of Orange, the Orange County Flood Control District, and the cities of Anaheim,
Brea, Buena Park, Costa Mesa, Cypress, Fountain Valley, Fullerton, Garden Grove, Huntington Beach, Irving,
Laguna Hills, Laguna Woods, La Habra, La Palma, Lake Forest, Los Alamitos, Newport Beach, Orange, Placentia,
Santa Ana, Seal Beach, Stanton, Tustin, Villa Park, Westminster, and Yorba Linda.
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E. New requirements to develop and maintain a Geographical Information System
(GIS) for Industrial Facilities and Newly Specified Commercial Facilities as set
forth in Sections 1X (Municipal Inspections of Industrial Facilities) and X
(Municipal Inspections of Commercial Facilities) of the 2009 Permit.

1. PROGRAM BACKGROUND

California (“State”) has long been a leader in protecting the quality of all the waters of
the State for the use and enjoyment of the people of the state. In fact, California adopted the
Porter Cologne Water Quality Control Act (“Porter-Cologne”) in 1969, three years prior to the
adoption of the federal Clean Water Act (the “CWA” or “Act”) and eighteen years before federal
law expressly regulated MS4s. When Congress enacted the CWA, it modeled the Act in part on
Porter-Cologne, but scaled back many requirements to meet the needs of a national program. As
a result, the comprehensive Statewide program enacted through Porter-Cologne exceeds the
more limited regulatory scope of the CWA, including the CWA’s NPDES program.

One primary difference between Porter-Cologne and the CWA is the role Congress
intended the CWA to play in the state regulatory scheme. When adopting the CWA, Congress
preserved the states’ ability to impose more stringent water quality controls, allowing the Act to
be a federal baseline for water quality.* California quickly elected to graft the CWA’s NPDES
program into its existing regulatory structure, becoming the first state in the nation authorized to
issue NPDES permits. The California Legislature (“Legislature”) determined that assuming the
responsibility was “in the interest of the people of the State, in order to avoid direct regulation
by the federal government of persons already subject to state law pursuant to this division

..”> In other words, because the State had an existing, more aggressive regulatory program, it
was not in the State’s interest to allow direct federal regulation through a more narrowly tailored
program.

I11.  FEDERAL LAW

The principal federal law regulating water quality is the CWA, found at 33 U.S.C. § 1251
et seq. The CWA, was enacted in 1972, and amended in 1987 to implement a permitting system
for all discharges of pollutants from point sources to waters of the United States. In 1987, the
CWA was amended to make clear that such discharges include discharges from MS4s.
Following the 1987 amendments, NPDES permits are required for discharges from MS4s serving
a population of more than 100,000 or from systems that the United States Environmental
Protection Agency (“EPA”) or the state determine contribute to a violation of a water quality
standard or represent a significant contribution of pollutants to waters of the United States.®
Pursuant to the CWA, the MS4 permits:

*  Section 510 of the CWA, which is codified at Title 33 U.S.C. § 1370, acknowledges the states’ authority to
adopt or enforce standards or limitations regarding the discharge of pollutants provided such standards are not less
stringent than the “effluent limitation, or other limitation, effluent standard, prohibition pretreatment standard or
standard of performance” under the CWA.

> Cal Water Code § 13370(c) [emphasis added].
® 33 U.S.C. § 1342(p)(2) requires NPDES permits for the following discharges:
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Q) may be issued on a system or jurisdiction-wide basis;

(i) shall include a requirement to effectively prohibit non-
stormwater discharges into the storm sewers; and

(iii)  shall require controls to reduce the discharge of pollutants
to the maximum extent practicable, including management
practices, control techniques and system, design and
engineering methods, and such other provisions as the
Administrator or the State determines appropriate for the
control of such pollutants.’

In 1990, the EPA issued regulations to implement Phase 1 of the NPDES program,
defining which entities need to apply for permits and the information to include in the permit
application. The permit application must propose management programs that the permitting
authority will consider in adopting the permit including the following:

[A] comprehensive planning process which involves public
participation and where necessary intergovernmental coordination,
to reduce the discharge of pollutants to the maximum extent
practicable using management practices, control techniques and
system, design and engineering methods, and such other provisions
which are appropriate.®

Under the CWA, each state is free to enforce its own water quality laws so long as its
effluent limitations® are not less stringent than those set out in the CWA.*® The California
Supreme Court described the NPDES program as follows:

Part of the federal Clean Water Act is the National Pollutant
Discharge Elimination System (NPDES), “[t]he primary means” for
enforcing effluent limitations and standards under the Clean Water
Act. (Arkansas v. Oklahoma, supra, 503 U.S. at p. 101, 112 S.Ct.

© A discharge from a municipal separate storm sewer system serving a population of 250,000 or
more.

(D) A discharge from a municipal separate storm sewer system serving a population of 100,000 or
more but less than 250,000.

(E) A discharge for which the Administrator or the State, as the case may be, determines that the
stormwater discharge contributes to a violation of a water quality standard or is a significant
contributor of pollutants to waters of the United States.

T 33USC § 1342(p)(3)(B).

8 40 Code of Federal Regulations (CFR) § 122.26(d)(2)(iv).

°  Effluent limitation means any restriction imposed by the Director on quantities, discharge rates, and

concentrations of “pollutants” which are “discharged” from “point sources” into “waters of the United States,” the
waters of the “contiguous zone,” or the ocean. (40 C.F.R. § 122.2.)

10 33U.8.C. §1370.
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1046.) The NPDES sets out the conditions under which the federal
EPA or a state with an approved water quality control program can
issue permits for the discharge of pollutants in wastewater.
(33 U.S.C. § 1342(a) & (b).)"

IV. CALIFORNIA LAW

The CWA requires the EPA to issue NPDES permits to MS4 dischargers, but allows the
EPA to delegate that authority to the states.”® In California, the Legislature has assigned that
responsibility to the State Water Resources Control Board (“State Board”), and the individual
Regional Water Quality Control Boards (“Regional Boards”). Permits issued by the State Board
or the Regional Boards are subject to the same federal regulations, however, because the state of
California has broader authority to regulate discharges than the EPA would under the CWA,
requirements in NPDES permits issued by the State and Regional Boards frequently exceed the
requirements of federal law.

In City of Burbank v. State Water Resources Control Board (2005) 35 Cal.4th 613, the
California Supreme Court expressly recognized that NPDES permits issued by the State and
Regional Boards can exceed the requirements of federal law, describing the statutory scheme as
follows:

In California, the controlling law is the Porter-Cologne Water
Quality Control Act (Porter-Cologne Act), which was enacted in
1969. (Wat. Code, 8 13000 et seq., added by Stats.1969, ch. 482,
§ 18, p. 1051.) Its goal is “to attain the highest water quality which
is reasonable, considering all demands being made and to be made
on those waters and the total values involved, beneficial and
detrimental, economic and social, tangible and intangible.”
(8 13000.) The task of accomplishing this belongs to the State
Water Resources Control Board (State Board) and the nine
Regional Water Quality Control Boards; together the State Board
and the regional boards comprise “the principal state agencies with
primary responsibility for the coordination and control of water
quality. (8 13001.)

Whereas the State Board establishes statewide policy for water
quality control (8 13140), the regional boards “formulate and adopt
water quality control plans for all areas within [a] region”
(8 13240). The regional boards’ water quality plans, called “basin
plans,” must address the beneficial uses to be protected as well as

1 City of Burbank v. State Water Resources Control Bd., (2005) 35 Cal.4th 613, 621; Cal Water Code, § 13263.

2 Section 510 of the CWA, which is codified at Title 33 U.S.C. § 1370, acknowledges the states’ authority to
adopt or enforce standards or limitations regarding the discharge of pollutants provided such standards are not less
stringent than the “effluent limitation, or other limitation, effluent standard, prohibition pretreatment standard or
standard of performance” under the CWA.

227/048170-0934
1100277.08 a06/28/10 -4-



water quality objectives, and they must establish a program of
implementation. (§ 13050, subd. (j).)*?

With regard to the baseline role that the CWA plays in California water quality law, the
Court held:

The federal Clean Water Act reserves to the states significant
aspects of water quality policy (33 U.S.C. §1251(b)), and it
specifically grants the states authority to “enforce any effluent
limitation” that is not “less stringent” than the federal standard
(33 U.S.C. § 1370, italics added). It does not prescribe or restrict
the factors that a state may consider when exercising this reserved
authority. . .**

Porter-Cologne therefore provides California with broader authority to regulate water
quality than it would have if it were operating exclusively under the CWA. The State’s authority
under Porter-Cologne extends to non-point sources of pollution such as urban and agricultural
runoff, discharges to ground water and discharges to land overlying ground water.* It not only
establishes broader regulatory authority than the CWA, but also extends that broader regulatory
authority to a larger class of waters. It is under this authority that the State and Regional Boards
act when issuing NPDES permits that exceed the minimum requirements set forth in federal law,
namely Title 40, section 122.26 of the Code of Federal Regulations.

The courts, the State Board and the Regional Boards have repeatedly acknowledged that
many aspects of NPDES permits issued in California exceed the minimum requirements of the
CWA. In a decision on the merits of the 2001 NPDES permit for San Diego County, the State
Board acknowledged that the since NPDES permits are adopted as waste discharge requirements
in California, they can more broadly protect “waters of the State,” rather than being limited to
“waters of the United States.”*® As the State Board has expressed it, “the inclusion of ‘waters of
the State” allows the protection of groundwater, which is generally not considered to be ‘waters
of the United States.””’

The Regional Boards have also acknowledged in official documents that many of the
requirements of MS4 permits exceed the requirements of federal law and are based, therefore, on
the broader authority of Porter-Cologne. For example, in a December 13, 2000 staff report
regarding the San Diego Regional Water Quality Control Board’s draft 2001 permit, it was found

B3 City of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th 613, 619.
Y City of Burbank v. State Water Resources Control Bd., (2005) 35 Cal.4th 613, 627-628.

5 See Cal. Water Code § 13050 [defining the term “Waters of the State” more broadly than the CWA definition of
“Waters of the United States”]; see also Cal. Water Code § 13260 [requiring a state issued permit for “[a]ny person
discharging waste, or proposing to discharge waste, within any region that could affect the quality of the waters of
the state, other than into a community sewer system™].

* " In Re Building Industry Association of San Diego County and Western States Petroleum Association, State

Board Order WQ 2001-15, Exhibit 9 to the Miscellaneous Authorities included with Section 7 — Documentation.
.
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that 40% of the draft permit requirements “exceed the federal regulations” because they are
either more numerous, more specific/detailed, or more stringent than the requirements in the
regulations.™®

Lastly, in Burbank, the California Supreme Court acknowledged that aspects of NPDES
permits can exceed federal requirements, and held that to the extent such provisions are not
required by federal law, the State and Regional Boards are required to consider state law
restrictions on agency action.’® Implicit in the Court’s decision is the requirement that orders
issued by the State and Regional Boards are subject to State Constitutional restrictions, including
those on funding set forth in Article XIII B section 6 of the California Constitution.

V. STATE MANDATE LAW

Article XIII B section 6 of the California Constitution requires that the Legislature
provide a subvention of funds to local agencies any time the Legislature or a state agency
requires the local agency to implement a new program, or provide a higher level of service under
an existing program. Article XII1 B section 6 states in relevant part:

Whenever the Legislature or any state agency mandates a new
program or higher level of service on any local government, the
state shall provide a subvention of funds to reimburse such local
governments for the cost of such program or increased level of
service . . ..

The purpose of Section 6 “is to preclude the State from shifting financial responsibility
for carrying out governmental functions to local agencies, which are ‘ill equipped’ to assume
increased financial responsibilities because of the taxing and spending limitations that articles
X111 A and XIII B impose.”® The section “was designed to protect the tax revenues of local
governments from state mandates that would require expenditure of such revenues.”* In order
to implement Section 6, the Legislature enacted a comprehensive administrative scheme to
define and pay mandate claims.?* Under this scheme, the Legislature established the parameters
regarding what constitutes a state mandated cost, defining “Costs mandated by the State” to
include:

any increased costs which a local agency ... is required to incur
after July 1, 1980, as a result of any statute enacted on or after
January 1, 1975, or any executive order implementing any statute

18 See San Diego Regional Board Staff Report, p. 3, 14, included as Exhibit 18 under Section 7 — Documentation
— to these Test Claims.

9 City of Burbank v. State Water Resources Control Bd, (2005) 35 Cal.4th 613, 618.

2 County of San Diego (1991) 15 Cal.4th 68, 81; County of Fresno (1991) 53 Cal.3d 482, 487.

2L County of Fresno (1991)53 Cal.3d 482, 487; Redevelopment Agency v. Commission on State Mandates (1997)
55 Cal.App.4th 976, 984-85.

22 Cal. Gov. Code §§ 17500, et seq.; Kinlaw v. State of California (1991) 54 Cal.3d 326, 331, 333 [statute
establishes “procedure by which to implement and enforce section 6”].
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enacted on or after January 1, 1975, which mandates a new
program or higher level of service of an existing program within
the meaning of Section 6 of Article XIII B of the California
Constitution.?

Government Code section 17556 identifies seven exceptions to the rule requiring
reimbursement for State mandated costs. The exceptions are as follows:

@) The claim is submitted by a local agency . . . that requested
legislative authority for that local agency . . . to implement
the program specified in the statute, and that statute
imposes costs upon that local agency or school district
requesting the legislative authority. . . .

(b) The statute or executive order affirmed for the state a
mandate that had been declared existing law or regulation
by action of the courts.

(c) The statute or executive order imposes a requirement that is
mandated by a federal law or regulation and results in costs
mandated by the federal government, unless the statute or
executive order mandates costs that exceed the mandate in
that federal law or regulation. . . .

(d) The local agency . . . has the authority to levy service
charges, fees, or assessments sufficient to pay for the
mandated program or increased level of service.

(e) The statute, executive order, or an appropriation in a
Budget Act or other bill provides for offsetting savings to
local agencies . . . that result in no net costs to the local
agencies or . . ., or includes additional revenue that was
specifically intended to fund the costs of the state mandate
in an amount sufficient to fund the cost of the state
mandate.

M The statute or executive order imposes duties that are
necessary to implement, reasonably within the scope of, or
expressly included in, a ballot measure approved by the
voters in a statewide or local election.

(0) The statute created a new crime or infraction, eliminated a
crime or infraction, or changed the penalty for a crime or
infraction, but only for that portion of the statute relating
directly to the enforcement of the crime or infraction.

2 Cal. Gov. Code § 17514.
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When a new program or level of service is in part federally required, courts have held
that the authority to impose a condition does not equate to a direct order or mandate to impose
the condition. This principle was expressly recognized in Hayes v. Commission on State
Mandates (1992) 11 Cal.App.4th 1564. In that case, the appellate court held “[i]f the state freely
chooses to impose the costs upon the local agency as a means of implementing a federal program
then the costs are the result of a reimbursable state mandate regardless whether the costs were
imposed upon the state by the federal government.”® As a result, when a state agency exercises
discretion in choosing which requirements to impose in an executive order, those aspects that
were not strictly required by the federal scheme are state mandates.?

Similarly, when a state law or order mandates changes to an existing program that
requires an increase in the actual level or quality of governmental services provided, that
increase will represent a “higher level of service” within the meaning of Article XI1I B 8§ 6 of the
California Constitution.”® For example, in Long Beach Unified School District v. State of
California (1990) 225 Cal.App.3d 155, an executive order required school districts to take
specific steps to measure and address racial segregation in local public schools. The appellate
court held that this constituted a “higher level of service” to the extent the order’s requirements
exceeded federal law by mandating school districts to undertake defined remedial actions that
were merely advisory under prior governing law. '

The 2009 Permit imposes new requirements on the Permittees that exceed the
requirements of federal law, and that are unique to the Permittees.?® For that reason, the 2009
Permit represents a state mandate for which the Permittees are entitled to reimbursement
pursuant to Article XI11 B section 6 of the California Constitution.

VI. STATE MANDATED ACTIVITIES

On May 22, 2009, the Santa Ana RWQCB issued the 2009 Permit to the Permittees. The
2009 Permit mandates many new programs and activities not required by either federal law or
the 2002 Permit. The program and activities that are at issue in this Test Claim are as follows:

2 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1593.
2 d.
% san Diego Unified School District v. Commission on State Mandates (2004) 33 Cal.4th 859, 877.

2" Long Beach Unified School District v. State of California (1990) 225 Cal.App.3d 155, 173.

% Orders issued by any Regional Water Board pursuant to pursuant to Division 7 of the California Water Code

(commencing at section 13000) come within the definition of “executive order”. County of Los Angeles v.
Commission on State Mandates (2007) 150 Cal.App.4th 898, 920.
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A. 2009 PERMIT SECTION XVIII (WATERSHED ACTION PLANS AND
TMDL IMPLEMENTATION) IMPOSE A SERIES OF NEW UNFUNDED
STATE MANDATES ON THE PERMITTEES.

1. CHALLENGED PROGRAM REQUIREMENT

Section XVIII of the 2009 Permit imposes a number of new State mandated programs
upon the Permittees, that are not mandated by federal law, and without the Santa Ana RWQCB
providing funding for any of such programs. Each of the new programs set forth in 2009 Permit
Section XVIII concerns what are referred to as “Total Maximum Daily Loads” or “TMDLS” i.e.,
each involves either: (1) programs designed to implement a EPA and/or a State developed
TMDL, in a manner that is not required by federal law; (2) pre-TMDL programs that are not
required by federal law; or (3) programs designed to implement partially developed State
TMDLs that have not yet been finally approved. The one common thread in each of these new
Permit programs is that they all impose new requirements that are not mandated by federal law;
nor do the Permittees have fee authority to recover their costs in complying with any of these
TMDL-related State mandates. Accordingly, each of the TMDL programs discussed below is an
unfunded State mandate which is constitutionally required to be reimbursed by the State.

2. TMDL REQUIREMENTS OF FEDERAL LAW

The CWA was enacted in 1972 by the United States Congress as “a ‘comprehensive
water quality statute designed to restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters.””? “To achieve these ambitious goals, the Clean Water Act
establishes distinct roles for the Federal and state Governments. Under the Act, [EPA] is
required . . . to establish and enforce technology-based limitations on individual discharges into
the country’s navigable waters,” and each state is “to institute comprehensive water quality
standards establishing water quality goals for all intrastate waters.” “These state water quality
standards provide ‘a supplementary basis . . . so that numerous point sources, despite individual
compliance with effluent limitations, may be further regulated to prevent water quality from
falling below acceptable levels.””*°

The Act provides that these state-developed Water Quality Standards (“Standards”™) are to
include (1) the designated beneficial use of the water body, and (2) the “water quality criteria” to
protect such designated use.®* The water quality criteria component of the Standards “can be
expressed in narrative form or in a numeric form, e.g., specific pollutant concentrations.”*
“Narrative criteria are broad statements of desirable water quality goals in a water quality plan,”

2 Burbank, supra, 135 Cal.4th 613, 619, 620.

% PUD No. 1 of Jefferson County v. Washington Department of Ecology (1994) 511 U.S. 700, 704.
%1 33U.S.C. § 1313(c)(2)(A); 40 CFR § 131.3(i).

% Arcadia v. State Board (2006) 135 Cal.App.4th 1392, 1403.
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such as “no toxic pollutants in toxic amounts.”** A TMDL is to be established “at a level
necessary to implement the applicable water quality standards.”3*

The federal regulations define a TMDL as follows:

Total Maximum Daily Load (TMDL). The sum of the individual
WLAs [waste load allocations] for point sources and LAs [load
allocations] for nonpoint sources and natural background. If a
receiving water has only one point source discharger, the TMDL is
the sum of that point source WLA plus the LAs for any nonpoint
sources of pollution and natural background sources, tributaries, or
adjacent segments. TMDLs can be expressed in terms of either
mass per time, toxicity, or other appropriate measure. If best
management practices (“BMPs”) or other nonpoint source
pollution controls make more stringent load allocations practicable,
then wasteload allocations can be made less stringent. Thus, the
TMDL process provides for nonpoint source control tradeoffs.

The federal regulations then proceed to define a “wasteload allocation” or “WLA” as: “A
portion of a receiving water’s loading capacity that is allocated to one of its existing or future
point sources of pollution. WLASs constitute a type of water quality-based effluent limitation.”*
NPDES permit terms must be consistent with their assumptions and requirements of the waste
load allocations within a TMDL.*

In short, once adopted, “TMDLs serve as a link in an implementation chain” linking the
implementation of the Standards to the NPDES Permits.®® However, a TMDL is not self-
executing and is only enforceable through NPDES permits.* In incorporating a TMDL under
the federal regulations, NPDES Permits need only be “consistent with the assumptions and
requirements of any available waste load allocations for the discharge prepared by the State and
approved by EPA pursuant to 40 CFR 130.7.”%

With these test claims, the Permittees contend that the 2009 Permit terms at issue go
beyond what is required by federal law and thus impose a serious of unfunded State mandates in

.
% 33U.S.C. §1313(d)(1)(c); also see Arcadia v. State Board, supra, 235 Cal.App.4th 1392, 1404 [“A TMDL must
be ‘established’ at a level necessary to implement the applicable water quality standards.... Once a TMDL is

developed, effluent limitations in NPDES permits must be consistent with the waste load allocations in the
TMDL.”].

% 40 CFR § 130.2(i).

% 40 CFR § 130.3(h).

7 40 CFR § 122.44(d)(1)(vii)(B).

% Arcadia v. EPA, (N.D. Cal. 2003) 265 F.Supp.2d 1142, 1144-45.
¥ d.

0" 40 CFR 122.44(d)(1)(vii)(B).
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relation to TMDLs, as follows: (1) various Permit terms require compliance with numeric
effluent limits derived from finally adopted TMDLSs, even though federal law only requires that
municipal NPDES Permits reduce the discharge of pollutants to the “maximum extent
practicable” (“MEP”) Standard, and do not require compliance with numeric effluent limits;
(2) certain Permit terms require compliance with numeric effluent limits derived from the WLAs
contained in TMDLs, even though the TMDLSs have not been finally adopted or approved by
EPA. Federal law does not require an NPDES Permit to require compliance, in any fashion, with
a TMDL that has not been “approved by EPA pursuant to 40 CFR 130.7.;”** (3) some Permit
terms require the Permittees to themselves develop the TMDLs or to otherwise conduct studies
or take other action towards the development of TMDLs. Yet, federal law does not mandate that
the Permittees take any action towards the development or study of a TMDL. The development
of the TMDL is the responsibility of the Regional Water Quality Control Boards, a division of
the State.

3. FEDERAL LAw DOES NOT MANDATE THE IMPOSITION OF NUMERIC
EFFLUENT LIMITS FROM TMDLS OR OTHERWISE TO BE INCLUDED IN
MunicipAL NPDES PERMITS.

The plain language of the CWA confirms that numeric effluent limits, either from
TMDLs or otherwise, are not required to be imposed on municipal NPDES Permittees. Instead,
federal law only requires controls to be included in municipal NPDES Permits, as needed “to
reduce the discharge of pollutants to the maximum extent practicable, including management
practices, control techniques and system, design and engineering methods, and such other
provisions as the Administrator or the State determines appropriate for the control of such
pollutants,” where it provides as follows:

(B)  Municipal Discharge.

Permits for discharges from municipal storm sewers —

Q) may be issued on a system- or jurisdiction-
wide basis;

(i) shall include a requirement to effectively
prohibit non-stormwater discharges into the storm sewers;
and

(iii)  shall require controls to reduce the discharge
of pollutants to the maximum extent practicable,
including management practices, control techniques and in
system, design and engineering methods, and such other
provisions as the Administrator or the State determines
appropriate for the control of such pollutants.*?

.
2 33 U.S.C. § 1342(p)(3)(B), emphasis added.
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In Defenders of Wildlife v. Browner (9th Cir. 1999) 191 F.3d 1159 (“Defenders”), the
Ninth Circuit Court of Appeal recognized the different approach taken by Congress for
Stormwater, finding that “industrial discharges must comply strictly with state water-quality
standards,” while Congress chose “not to include a similar provision for municipal storm-
sewer discharges.”*® The Court found that “because 33 U.S.C. § 1342(p)(3)(B) is not merely
silent regarding whether municipal discharges must comply with 33 U.S.C. § 1311,” but instead
Section 1342(b)(3)(B)(iii) “replaces the requirements of 81311 with the requirement that
municipal storm-sewer dischargers ‘reduce the discharge of pollutants to the maximum extent
practicable. . .,”” “the statute unambiguously demonstrates that Congress did not require
municipal storm-sewer discharges to comply strictly with 33 U.S.C. § 1311(b)(1)(C).”**

In Building Industry Association of San Diego County v. State Water Resources Control
Board (2004) 124 Cal.App.4th 866, 874, the California Court of Appeal similarly found:

[In 1987, Congress amended the Clean Water Act to add
provisions that specifically concerned NPDES permit requirements
for storm sewer discharges. [Citations.] In these amendments,
enacted as part of the Water Quality Act of 1987, Congress
distinguished between industrial and municipal storm water
discharges. . . . With respect to municipal storm water discharges,
Congress clarified that the EPA has the authority to fashion
NPDES permit requirements to meet water quality standards
without specific numeric effluent limits and instead to impose
“controls to reduce the discharge of pollutants to the maximum
extent practicable.”*

With respect to TMDLs, the fact that wasteload allocations within a TMDL are not
required under the CWA to be enforced as “numeric limits” through a Stormwater Permit, was
specifically confirmed by EPA itself in a November 22, 2002 EPA Guidance Memorandum on
“Establishing Total Maximum Daily Load (TMDL) Waste Load Allocations (WLAs) for Storm
Water Sources and NPDES Permit Requirements Based on those WLAs” (“EPA Guidance
Memo”).* In this EPA Guidance Memorandum, EPA explained that for NPDES Permits
regulating municipal storm water discharges, any water quality based effluent limit for such
discharges should be ““in the form of BMPs and that numeric limits will be used only in rare
instances.”*’ EPA further concluded that “for NPDES-regulated municipal . . . dischargers

* Defenders of Wildlife v. Browner (9th Cir. 1999) 191 F.3d 1159, 1165, emphasis added.

#  Defenders, at 1165, emphasis added.

* Building Industry Association of San Diego County v. State Water Resources Control Board (2004) 124

Cal.App.4th 866, 874, emphasis in original, citing 33 U.S.C. 8 1342(p)(3)(B)(iii) and Defenders, supra at 1163.

% All Exhibit references in this Narrative Statement are contained within the Miscellaneous Authority provided

within Section 7 — Documentation to the Test Claims. The EPA Guidance Memo is Exhibit 1 thereto.
4" Exhibit 1, EPA Guidance Memo, p. 6, emphasis added.
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effluent limits should be expressed as best management practices (BMPs), rather than as
numeric effluent limits.”*®

EPA went on to expressly recognize the difficulties in regulating Stormwater discharges
and explained its policy as follows:

EPA’s policy recognizes that because storm water discharges
are due to storm events that are highly variable in frequency
and duration and are not easily characterized, only in rare
cases will it be feasible or appropriate to establish numeric
limits for municipal and small construction storm water
discharges. The variability in the system and minimal data
generally available make it difficult to determine with
precision or certainty actual and projected loadings for
individual dischargers or groups of dischargers. Therefore,
EPA believes that in these situations, permit limits typically
can be expressed as BMPs, and that numeric limits will be used
only in rare instances.*

In a recent Oregon Appellate Court decision in Tualatin Riverkeepers, et al. v. Oregon
Department of Environmental Quality (“Tualatin”) (April 28, 2010) 235 Ore.App. 132, the
Oregon Court of Appeal addressed, among other issues, the need for waste load allocations
contained within developed TMDLSs to be enforced as numeric effluent limits within a municipal
NPDES Permit under Oregon law. The petitioners in that case argued that the Oregon
Department of Environmental Quality (“DEQ”) had erred because it had issued a permit that did
not “incorporate waste load allocations as enforceable effluent limits.”*

The Oregon Court initially found that the CWA does not require that municipal NPDES
Permits contain “numeric” effluent limits as a means of enforcing Standards, finding that under
the CWA “although a permit must include restrictions on discharges of pollutants into the water,
the applicable statute does not specify what form they must take. ‘Best management practices,’
such as those incorporated in the permits at issue in this case, are a type of effluent
limitations.”>*

The Oregon Court also discussed the purpose of a TMDL, noting that a TMDL is
required to be established for pollutants and waters of the state identified pursuant to section
1313(d) of the CWA. Further, the Oregon Court addressed the petitioners’ prime contention that
the TMDLs were required under Oregon law to have been incorporated into the Permit as

“® 1d. at p. 4; also see August 22, 2003 letter from EPA Headquarters to the Honorable Bart Doyle, then
Councilmember for the City of Sierra Madre, wherein EPA Headquarters made clear that EPA has “worked closely
with all ten Regions on this memo and expects that it will be followed by the states.” (Exhibit 2, EPA August 22,
2003 Letter, p. 2.

* EPA Guidance Memo, p. 4.
* Tualatin, supra, 235 Ore. App. 132 at 145-146.

L Tualatin, supra, at 141.
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“enforceable effluent limitations.”®® Notably, there was no suggestion that federal law required a
TMDL to be incorporated into a municipal NPDES Permit as a “numeric effluent limitation.”
Instead, as referenced above, the Oregon Court discussed the fact that under the CWA, best
management practices were considered to be a “type of effluent limitation,” and that such best
management practices were authorized to be used pursuant to the CWA, section 33 U.S.C.
§ 1342(p) as a means of controlling “storm water discharges.”>

The Court in Tualatin went on to conclude that the DEQ need not require that TMDLSs be
enforced through the use of numeric effluent limits, finding as follows:

The applicable TMDLs in this case set forth specific waste load
allocations for municipal storm water. The permits at issue, in
turn, indicate the bodies of water for which TMDLs and wasteload
allocations have been established and reference the specific TMDL
for those bodies of water. The permits provide in the “adaptive
management” section that, “[w]here TMDL wasteload allocations
have been established for pollutant parameters associated with the
permittee’s [municipal separate storm sewer system] discharges,
the permittee must use the estimated pollutant load reductions
(benchmarks) established in the [storm water management plan] to
guide the adaptive management process.” . . . Adequate progress
toward achieving assigned wasteload allocations will be
demonstrated through the implementation of best management
practices that are targeted at TMDL-related pollutants.” Pursuant
to that section, permittees must evaluate progress toward reducing
pollutant loads “through the use of performance measures and
pollutant load reduction benchmarks developed and listed in the
[storm water management plan].”

* * *

Although the permits do not themselves include numeric wasteload
allocations like those set forth in the TMDLs, the TMDL
wasteload allocations are clearly referenced in the permits, and the
permits require implementation of best management practices, set
forth in the storm water management plans, to make progress
towards meeting those wasteload allocations. Again, best
management practices are a type of effluent limitation that is
used in municipal storm water permits. See 40 CFR
8§ 122.44(k)(2)-(13). Furthermore, the permits incorporate
benchmarks, through incorporation of the storm water management
plan, which are specific pollutant load reduction goals for the

2 Tualatin, supra, at 145-146.
% Tualatin, supra, at 141, citing 33 U.S.C. § 1342(p) and 40 CFR § 122.44(k)(2)-(3).
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permittees.  Those measures are “permit requirements” that
properly incorporate the TMDL wasteload allocations.>

The Oregon opinion confirms that numeric effluent limits are not required to be included
in municipal NPDES Permits as a means of implementing the wasteload allocations in a TMDL,
or otherwise. Yet, the 2009 Permit in issue contains a series of specific numeric effluent limits
based on wasteload allocations from TMDLs, but without providing appropriate funding to fund
these new programs. As such, all of the new TMDL-related programs in the Permit which
require compliance with numeric effluent limits are unfunded State mandates that are not
required under federal law; such mandates must, therefore, be funded by the State.

In a recently EPA-issued draft technical document entitled “TMDLs Stormwater
Handbook, November, 2008” (Exhibit 3, hereafter “EPA Draft Handbook™), EPA provides
“information to TMDL practitioners and NPDES stormwater permit writers” on various subjects,
including:

. Approaches for translating TMDL WLAs and
implementation  recommendations into  NPDES
stormwater permit requirements and implementation
strategies.”

The EPA Draft Handbook is designed to assist in the development of “TMDL implementation
plans that connect WLAs and stormwater permits by either (1) including specific
recommendations (e.g., performance standards, management measures) for implementing
WLAs, or (2) providing technical information for permit writers and permittees on how to
analyze, select, and implement provisions to implement the WLAs.”®® The Draft Handbook
specifically references and quotes from the EPA Guidance Memo (referenced above), and
provides that: “EPA expects that most WQBELSs for NPDES-regulated municipal and small
construction storm water discharges will be in the form of BMPs, and that numeric limits will
be used only in rare instances.”>’

Furthermore, in a report entitled “Assessing the TMDL Approach to Water Quality
Management,” (September, 2001), issued for Congress by the National Research Council
(“NRC”), a member of the National Academies of Science, the NRC similarly concluded that
adaptive BMPs should be utilized to enforce TMDLSs:

Many debates in the TMDL community have centered on the use
of “phased” and “iterative” TMDLs. Because these terms have
particular meanings, this report uses a more general term -
adaptive implementation. Adaptive implementation is, in fact, the
application of the scientific method to decision-making. It is a

*  Tualatin, supra, at 148.

**  EPA Draft Handbook, p. 1.
% EPA Draft Handbook, p. 1.
" EPA Draft Handbook, p. 133; emph. added.
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process of taking actions of limited scope commensurate with
available data and information to continuously improve our
understanding of a problem and its solutions, while at the same
time making progress toward attaining a water quality standard.>®

In addition to all of the above authority, there is a plethora of State Board Orders and
related formal documentation confirming that the long-held policy of the State of California is
not to require the use of numeric limits for stormwater dischargers, but rather to apply the MEP
standard through an iterative BMP process. See, e.g., Exhibit 5, State Board Order No. 91-04,
p. 14 [“There are no numeric objectives or numeric effluent limits required at this time, either in
the Basin Plan or any statewide plan that apply to storm water discharges.” p. 14]; Exhibit 6
State Board Order No. 96-13, p. 6 [“federal laws does not require the [San Francisco Reg. Bd]
to dictate the specific controls.”]; Exhibit 7, State Board Order No. 98-01, p. 12 [“Stormwater
permits must achieve compliance with water quality standards, but they may do so by requiring
implementation of BMPs in lieu of numeric water quality-based effluent limitations.”];
Exhibit 8 State Board Order No. 2000-11, p. 3 [*“In prior Orders this Board has explained the
need for the municipal storm water programs and the emphasis on BMPs in lieu of numeric
effluent limitations.”]; Exhibit 9, State Board Order No. 2001-15, p. 8 [“While we continue to
address water quality standards in municipal storm water permits, we also continue to believe
that the iterative approach, which focuses on timely improvements of BMPs, is appropriate.”];
Exhibit 10, State Board Order No. 2006-12, p. 17 [*“Federal regulations do not require numeric
effluent limitations for discharges of storm water”]; Exhibit 11, Stormwater Quality Panel
Recommendations to the California State Water Resources Control Board — The Feasibility of
Numeric Effluent Limits Applicable to Discharges of Stormwater Associated with Municipal,
Industrial and Construction Activities, June 19, 2006, p. 8 [“It is not feasible at this time to set
enforceable numeric effluent criteria for municipal BMPs and in particular urban
dischargers.”]; and an Exhibit 12, April 18, 2008 letter from the State Board’s Chief Counsel to
the Commission on State Mandates, p. 6 [“Most NPDES Permits are largely comprised of
numeric limitations for pollutants. . . . Stormwater permits, on the other hand, usually require
dischargers to implement BMPs.”].

In short, neither State nor federal law or policy provide for the incorporation of wasteload
allocations as numeric limits into an MS4 Permit. To the contrary, both EPA and the State have
long recognized that numeric limits should only be incorporated into an MS4 Permit in “rare
instances,” with the State Board’s own Numeric Effluent Limits Panel concluding that “it is not
feasible at this time to set enforceable numeric effluent criteria for municipal BMPs and in
particular urban dischargers.”

4, REQUIREMENTS FROM 2002 PERMIT

With the exception of the TMDL programs in the 2002 Permit involving the sediment
and nutrient TMDLs for San Diego Creek and Newport Bay (not in issue in these Test Claims),
and the need for further studies regarding fecal coliform in Newport Bay (also not in issue in
these Test Claims), the 2002 Permit contains no TMDL-related programs and imposes no
requirements on the Permittees to develop or implement any TMDL program in issue in these

% Exhibit 4, Assessing the TMDL Approach to Water Quality Management, p. 90.
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Test Claims; nor does the 2002 Permit contain any requirement to meet numeric effluent
limitations derived from a wasteload allocation from a TMDL or otherwise (other than the
requirements involving the sediment and nutrient TMDLs that are not in issue here).

5. 2009 PERMIT MANDATED TMDL-RELATED ACTIVITIES

a. The Permit Programs Under Section XVIII.B Involving
Promulgated TMDLS for Toxic Pollutants, Are All Unfunded
State Mandates.

Under 2009 Permit Section XVI111.B, the Santa Ana RWQCB seeks to impose a series of
new programs not contained in any prior permit, based on: “EPA Promulgated Technical
TMDLs for Toxic Pollutants in San Diego Creek and Newport Bay, including metals, organo-
chlorine compounds, selenium, and organo-phosphate pesticides. EPA and the Los Angeles
Regionagl9 Water Quality Control Board established technical TMDLs for metals in Coyote
Creek.”

For each of these referenced TMDLs, the 2009 Permit incorporates and requires
compliance with specific numeric waste load allocations or load allocations taken from these
various TMDLs. Yet, requiring compliance with each of these numeric effluent limits set forth
in the tables under Section XVII1.B of the Permit (pages 68-74), constitutes new unfunded State
mandates that are not required by federal law.

Each of the new TMDL-related programs is designed to implement either the EPA
promulgated TMDLs for toxic pollutants, discussed above, or Regional Board promulgated
TMDLs for other toxic pollutants which have not yet been “approved by EPA pursuant to 40
CFR 130.7.”  Further, all of the adopted or to be adopted TMDLs referenced in
Subsections XVI1I1.B.1 through B.4 have been based on what is known as the “California Toxics
Rule” or “CTR,” a rule adopted by EPA in May of 2000.%° Yet, a review of CTR itself, as well
as EPA’s Responses to Comments made in connection with CTR (Excerpts of which are
included as Exhibit 15), even further confirms that TMDLSs, once approved by EPA, impose no
specific federal mandates on the State, but only trigger “a number of discretionary choices” for
the State to make.

To start with, in the Preamble to CTR, EPA made clear it was not intending to require
municipal dischargers to strictly comply with the numeric objectives set forth in CTR. To the
contrary, EPA stated that CTR contains “no federal mandates” for State, local, or tribal
government or the private sector.®® Rather than imposing a federal mandate and requiring the
State of California to apply the CTR limits as strict Stormwater Standards, EPA indicated the
exact opposite was to occur:

EPA has determined that this rule contains no regulatory
requirements that might significantly or uniquely affect small

% Permit, p. 68, Section XVII1.B.1.
8 See Exhibit 13, California Toxics Rule (“CTR”), 65 Fed. Reg. 31682.
¢ Exhibit 13, 65 Fed. Reg. 31682, 31708.
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governments. This rule establishes ambient water quality criteria
which, by themselves do not directly impact any entity. The State
will implement these criteria by ensuring that NPDES permits
result in discharges that will meet these criteria. In so doing, the
State will have considerable discretion.

* * *

Under the CWA water quality standards program, States must
adopt water quality standards for their waters that must be
submitted to EPA for approval.

* * *

Thus, under the CWA, EPA’s promulgation of water quality
criteria or standards establishes standards that the State, in turn,
implements through the NPDES permit process. The State has
considerable discretion in deciding how to meet the water
quality standards and in developing discharge limits as needed
to meet the standards. In circumstances where there is more than
one discharger to a water body that is subject to water quality
standards or criteria, a State also has discretion in deciding on the
appropriate limits for the different dischargers. While the State’s
implementation of federally-promulgated water quality criteria or
standards may result indirectly in new or revised discharge limits
for small entities, the criteria or standards themselves do not apply
to any discharger, including small entities.

Today’s rule, as explained above, does not itself establish any
requirements that are applicable to small entities. As a result of
EPA’s actions here, the State of California will need to ensure that
permits it issues include limits as necessary to meet the water
quality standards established by the criteria in today’s rule. In so
doing, the State will have a number of discretionary choices
associated with permit writing. While California’s
implementation of today’s rule may ultimately result in some new
or revised permit conditions for some dischargers, including small
entities, EPA’s action today does not impose any of these as yet
unknown requirements on small entities.®

Moreover, according to EPA, CTR was not to have a direct affect on Stormwater
dischargers. Instead, EPA stated that with respect to Stormwater permits, “compliance with
water quality standards through the use of Best Management Practice (BMPs) is appropriate.”®®
EPA also claimed it would “continue to work with the State to implement storm water permits

62 Exhibit 13, 65 Fed. Reg. 31682, 31708-709; emphasis added.
8 Exhibit 13, 65 Fed Reg. 31703.
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that comply with water quality standards with an emphasis on pollution prevention and best
management practices rather than costly end-of-pipe controls.”®*

EPA further represented that the CTR language *“allows the practice of applying
maximum extent practicable (MEP) to MS4 permits, along with best management practices
(BMPs) as effluent limits to meet water quality standards where infeasible or insufficient
information exists to develop WQBELS.”®® Additional examples of EPA representations in this
regard are as follows:

County of Ventura’s comments at the CTR public hearing:

“We have also recently completed a four-year monitoring program
and, using the information from the monitoring program, we have
attainability of the data that we have collected for our program.
This attainability data indicates that even if we comply — apply the
BMP program to the maximum extent possible, the expenditure of
radial funds, we would still not be able to meet the requirements of
the proposed criteria for several of the metals and other
constituents which would then — of course, our program would go
into a treatment mode for stormwater discharges. We believe that
this was going to be very costly for us, particularly very costly for
smaller communities who don’t have the base to spread the cost of
such expense over their population.”®

EPA’s Response —

If you look across the country, across the U.S., there are many,
many states that have standards on the books, water quality
standards that are far more stringent than the numbers we’re
promulgating or proposing to promulgate in Southern California.
If you look at their standards, you won’t see any black boxes on the
end of those storm water discharges. Nobody builds treatment for
storm water treatment in this country. They’ve been
implementing standards for 15 years, California is no
different.”®’

A portion of EPA’s response to comments of Los Angeles County:

EPA did not ascribe benefits or costs of controlling storm water
discharges in the proposed or final Economic Analysis. EPA
believes that many storm water dischargers can avoid violation of

8 Exhibit 14, EPA Response to Comment 001-007.
8 Exhibit 14, EPA Response to Comment 040-004.
% Exhibit 14, EPA Response to CTR H-002-017.
8 Exhibit 14, EPA Response to CTR H-002-017.
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water quality standards through application of best management
practices that are already required by the current storm water
permits.

The commenter claims that even with the application of current
BMPs, its storm water dischargers would still violate water quality
standards due to the CTR criteria. The commenter appears to
assume that storm water discharge would be subject to numeric
water quality based effluent limits which would be equivalent to
the criteria values and applied as effluent limits never to be
exceeded, or calculated in the same manner that effluent limits are
calculated for other point sources, such as POTWs. The comment
then appears to assume that such WQBELSs would then require the
construction of very costly end-of-pipe controls.

EPA contends that neither scenario is valid with regards to
developing WQBELSs for storm water discharges or establishing
compliance with WQBELSs. . . EPA will continue to advocate the
use of BMPs, as discussed in the CTR preamble. . . . EPA will
continue to work with the State to implement storm water permits
that comply with water quality standards with an emphasis on
pollution prevention and best management practices rather than
costly end-of-pipe controls.®®

A portion of EPA’s Response to Comments of Sacramento County —

EPA believes the applicability of water quality standards to storm
water discharges is outside the scope of the rule.®®

An excerpt of EPA’s written response to Fresno County Metropolitan Flood Control
District —

EPA believes that implementation of the criteria [CTR] as
applied to wet-weather dischargers will not require the
construction of end-of-pipe facilities.”

Other EPA comments on the issue:

As further described in the responses to CTR-021-008, CTR-013-
003 and CTR-040-004, EPA believes that the final CTR will not
significantly affect the current storm water program being
implemented by the State, which includes the requirement to
develop best management practices to control pollutants in storm

68 Exhibit 14, EPA Response to CTR-001-007.
8 Exhibit 14, EPA Response to CTR-040-014b.
" Exhibit 14, EPA Response to CTR-031-005b.
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water discharges. As such, EPA believes that inclusion of end-
of-pipe treatment costs for storm water are inappropriate.”

EPA written comments to the California Storm Water Task Force:

EPA disagrees with the cost estimates provided by the commenter
as EPA does not believe that storage and treatment of stormwater
would be required to ensure compliance with the CTR."

EPA believes that the CTR language allows for the practice of
applying maximum extent practicable (MEP) to MS4 permits,
along with best management practices (BMPs) as effluent limits
to meet water quality standards where infeasible or insufficient
information exists to develop WQBELSs."

EPA similarly confirmed that CTR was not creating a “federal requirement” when it
issued its “Economic Analysis of the California Toxic Rule,” October 1999, which was prepared
for EPA by Science Applications International Corporation (hereafter, “EPA’s Economic
Analysis of CTR,” Exhibit 15). In EPA’s Economic Analysis of CTR, it concluded that *“[t]he
State of California has significant flexibility and discretion as to how it chooses to implement
the CTR within the NPDES permit program.” "

The fact that CTR-derived TMDLs should not be strictly applied to stormwater through
numeric limits has further been confirmed by the State of California in its “Policy for
Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of
California (SIP),” adopted by the State Board by Resolution 2000-015 on April 26, 2000.”
California’s SIP confirms on page 1 that the SIP was designed to establish “implementation
provisions for priority pollutant criteria promulgated by . . . EPA through the . . . California
Toxics Rule (CTR),” but that it “does not apply to regulation of stormwater discharges.”®

As such, each of the TMDL Programs as described below that seek to require compliance
with wasteload allocations through the use of “numeric effluent limitations,” are unfunded State
mandates subject to reimbursement.

™ Exhibit 14, EPA Response to CTR-035-044c.
2 Exhibit 14, EPA Response to CTR H-001-001b.
™ Exhibit 14, EPA Responses to CTR-040-004.

™ EPA Economic Analysis of CTR, p. ES-2; also see CTR, 65 Fed. Reg. 31703 [where EPA confirmed CTR was
not to have a direct effect on NPDES sources not typically subject to numeric water quality based effluent limits or
urban runoff, instead finding, “compliance with water quality standards through the use of best management
practices (BMPs) is appropriate.”].

™ Exhibit 16, “State Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays,

and Estuaries of California,” also known as the “State Implementation Plan” or “SIP.”
" SIP, p. 1, n. 1, emph. added.
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1) 2009 Permit Subsections XVIII.B.1 through B.4
Require Compliance with a Series of Unfunded
Mandates relating to Numeric Effluent Limitations for
Various EPA Promulgated Toxic Pollutant TMDLSs.

For the TMDLs described in the 2009 Permit as “Toxic Pollutants in San Diego Creek
and Newport Bay, California, EPA-Region 9, established June 14, 2002,” the 2009 Permit sets
forth a number of numeric effluent limits in Tables 1 A/B/C, Table 2 A/B/C/D, and 3."”
Specifically, for the numeric effluent limits set forth in Tables 1, 2, and 3,”® the 2009 Permit
requires the following:

The Permittees in the Newport Watershed shall comply with the
waste load allocations specified in the established TMDLs and
shown in Tables 1 A/B/C, 2 A/B/C/D, and 3. These wasteload
allocations shall remain in effect unless and until alternative
wasteload allocations are established in TMDLs approved by the
Regio7r3al Board, State Board, Office of Administrative Law, and
EPA.

However, as discussed at length above, it is clear from the plain language of the CWA
and controlling case law, along with EPA-issued Guidance, CTR, EPA’s Responses to
Comments on CTR, and State-issued policies and orders, that federal law does not require
NPDES Permits for municipal dischargers, such as the subject Permit, to include programs
requiring compliance with numeric effluent limits. Instead, both EPA and the State Board have
made clear that numeric effluent limits are not required to be complied with under federal law,
and that an adaptive best management practices approach should instead be adhered to. (See
discussion, supra.)

Accordingly, the numeric effluent limits set forth in Tables 1 A/B/C, Table 2 A/B/C/D
and Table 3 and which are all derived from WLAs contained within various TMDLs, go beyond
federal law and represent unfunded State mandated programs subject to reimbursement under the
California Constitution.

(2) 2009  Permit  Subsection XVIII.B.5 Requires
Compliance With Numeric Effluent Limits for Organo-
Chlorine Compounds Without Funding.

Under 2009 Permit Subsection XVII1.B.5:

Accordingly, upon approval of the Regional Board-adopted
organo-chlorine compound TMDLs by the State Board and the
Office of Administrative Law, the Permittee shall comply with both
the EPA and Regional Board wasteload allocations specified in

" Permit, Section XV111.B.4, pp. 68-70
" Permit, Section XV111.B.4, pp. 68-71.
" Permit, Section XVII1.B.4, p. 68-69.
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Tables 2 A/B/C/D, and Table 4, respectively. In accordance with
the Regional Board TMDLs, compliance with the allocations
specified in Table 4 shall be achieved as soon as possible, but no
later than December 31, 2015. Upon approval of the Regional
Board-approved organo-chlorine compounds TMDLs by EPA, the
applicable wasteload allocations shall be those specified in Table
4.

The above-referenced 2009 Permit requirement thus imposes a series of unfunded State
mandates. First, said Subsection would require compliance with the numeric effluent limits
based on the WLAs set forth in EPA’s organo-chlorine compound TMDL, as set forth in Table 2
A/B/C. Because, as discussed above, federal law does not require the use of numeric effluent
limits to enforce WLASs contained within TMDLSs, such a Permit requirement is a State mandate
which goes beyond what is required under federal law.

Second, 2009 Permit Subsection XVIII.B.5 requires compliance with a State adopted
TMDL even though it has not yet been “approved by EPA pursuant to 40 CFR § 130.7.”%
Accordingly, any portion of a TMDL incorporated into the subject Permit where the TMDL has
not yet been “approved by EPA,” i.e., a Regional Board organo-chlorine TMDL referenced in
Subsection XVII1.B.5, constitutes a State program that is clearly not required by federal law, and
thus is an unfunded State requirement.

Third, according to the requirement in Subsection XVI111.B.5, once the Regional Board’s
TMDL for organo-chlorine has been approved by EPA, then in accordance with the terms of the
2009 Permit, the numeric effluent limits contained in “Table 4 shall be achieved as soon as
possible but no later than December 31, 2015.” Yet as discussed above, federal law does not
require that numeric effluent limits from waste load allocations or otherwise, be incorporated
into a municipal NPDES permit. This requirement of Subsection XVII1.B.5 is thus yet another
TMDL-related mandate not required under federal law.

Accordingly, the requirements under XV111.B.5 involving the organo-chlorine compound
TMDLs constitute a series of requirements that go beyond the Clean Water Act, and as such, are
all unfunded State mandates.

3 The 2009 Permit’s New Programs Under Subsections
XVI111.B.7 and XVII1.B.8, Requiring Permittees Within
the Newport Bay Watershed to “Participate in the
Development and Implementation” of TMDLs for
Metals and Selenium, are unfunded State Mandates.

Subsection XVIII.B.7 of the 2009 Permit provides that the Regional Board’s staff, in
collaboration with the stakeholders, is developing TMDLs for metals and selenium that will
include implementation plans and monitoring programs and that are intended to replace the EPA
TMDLs. This Subsection then requires as follows:

8 See 40 CFR § 122.44(d)(1)(vii)(B).

227/048170-0934
1100277.08 a06/28/10 '23'



The Permittees within the Newport Bay Watershed shall continue
to participate in the development and implementation of these
TMDLs.

A requirement that the Permittees “participate in the development and implementation”
of TMDLs, is not a requirement mandated by federal law. Specifically, nothing under federal
law requires that Permittees develop or even participate in the “development” of a TMDL, and
thus the requirements set forth in such Subsection XVIII.B.7 constitutes an unfunded State
mandate.

In addition, under 2009 Permit Subsection XVII1.B.8, in connection with the Regional
Board’s proposed selenium TMDL, the Permittees must establish a “Cooperative Watershed
Program” to meet the requirements of a Selenium TMDL Implementation Plan, and must
thereafter implement this program where it provides as follows:

A proposed Cooperative Watershed Program that will fulfill
applicable requirements of the Selenium TMDL Implementation
Plan must be submitted by the stakeholders covered by this water
within twenty-four (24) months of adoption of this order, or one
month after approval of the selenium TMDLs by OAL, whichever is
later. The program must be implemented upon Regional Board’s
approval.®

Again, however, there is no requirement anywhere under federal law, either in connection
with the TMDL requirements within the Clean Water Act or the regulations, or otherwise, that
requires the Permittees to develop such a “Cooperative Watershed Program.” Moreover, there is
no requirement in federal law that the Permittees “implement” such a program to meet the
requirements of a TMDL, particularly as discussed above, given that such a TMDL has not yet
been “approved by EPA,” and that a TMDL is not “self-executing.” Further, the requirement to
merely implement, sight unseen, a State adopted TMDL, is not a requirement that exists under
federal law. The requirements set forth in Subsection XVIII.B.8 are yet additional TMDL-
related unfunded State mandates.

4) The 2009 Permit’s New Programs under Subsection
XVI11.B.9, Requiring Permittees to Develop and
Implement a Constituent Specific Source Control Plan
for Coyote Creek and San Gabriel River TMDL for
Metals and Selenium, are Unfunded State Mandates.

Subsection XVI11.B.9 requires as follows:

The Permittees with discharges tributary to Coyote Creek or the
San Gabriel River shall develop and implement a constituent-
specific source control plan for copper, lead and zinc until a

8 permit, Subsection XVIII.B.7, p. 72.
8 Ppermit, Subsection XVI111.B.8, p. 73.
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TMDL implementation plan is developed. The source control plan
shall include a monitoring program and shall be completed within
12 months from the date of adoption of this order. The source
control plan shall be designed to ensure compliance with the
following waste load allocations:

[Table 6 — Municipal Stormwater Waste Load Allocations —
Coyote Creek]®

Nothing in federal law, however, requires the subject Permittees to develop or implement
a “constituent-specific source control plan,” nor to implement a “monitoring program” as a part
of such a constituent-specific source control plan.®* In addition, nothing in federal law require
the Permittees to develop and implement a *“source control plan” to achieve compliance with
specific numeric effluent limits contained within a particular TMDL, in this case for Coyote
Creek. Because federal law does not require the inclusion within a Municipal NPDES Permit of
a “constituent-specific source control plan,” or a “monitoring program” in relationship thereto,
nor compliance with particular waste load allocations contained in such a constituent-specific
source control plan, all such requirements under Subsection XVIII.B.9 are plainly unfunded
State mandates.

b. The 2009 Permit Program Under Subsection XVIII.C.1
Relating to Regional Board-Adopted TMDLs for Fecal
Coliform/Bacteria For Newport Bay, is an Unfunded State
Mandate.

2009 Permit Subsection XVI1II.C.1 requires that the Permittees comply with a Regional
Board-adopted TMDL for fecal coliform for bacteria in Newport Bay, where it requires as
follows:

The permittees shall comply with the waste load allocations for
urban runoff in Tables 8A and 8B in accordance with the deadlines
in Tables 8A and 8B. Compliance determination for fecal coliform
shall be based on monitoring conducted at representative sampling
locations within San Diego Creek and Newport Bay. (The
permittees may use the current sampling locations for compliance
determination.)®

8 Ppermit, Subsection XVI11