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COUNTY OF LOS ANGELES
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-2706

PHONE: (213) 974-8301 FAX: (213) 626-5427

J. TYLER McCAULEY
AUDITOR-CONTROLLER

WENDY L. WATANABE
CHIEF DEPUTY

December 12, 2007

Ms. Paula Higashi REC%BVEQ
Executive Director ; . A
Commission on State Mandates EC 12 ot
980 Ninth Street, Suite 300 COMMISSION N
Sacramento, California 95814 | STATE MANDATES

Dear Ms. Higashi:

County of Los Angeles Test Claim
Public Guardian Omnibus Conservatorship Reform

We submit the enclosed claim to recover the costs we are incurring in
implementing the landmark Omnibus Conservatorship and Guardianship Reform
Act of 2006.

Leonard Kaye of my staff is available at (213) 974-8564 to answer questions you
may have concerning this submission.

Very truly yours,
N\’ ol

J. Tyler McCauley
Auditor-Controller

JTM:CY:LK
Enclosures

“To Enrich Lives Through Effective and Caring Service”
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County of Los Angeles Test Claim
Public Guardian Omnibus Conservatorship Reform

Statutes of 2006, Chapter 493 (A.B. No. 1363) amending Sections
1850(a), 1851(a), 2250(a), (b), (c), 2610(a), 2620(a), (b), (c), (d), (e),
2620.2(a), (b), (c), (d), 2623(a), (b), 2640(a), (b), (c), 2640.1(a), (b),
(c), 2641(a), (b), 2653(a), (b), (c) and 2920(a), (b), (c) of, to add
Sections 2113, 2250.4(a), (b), (¢), (d), 2410, and 2923 to the Probate
Code; Statutes of 2006, Chapter 492 (S.B. No 1716) amending
Sections 1850(a), 1851(a); Statutes of 2006, Chapter 490
(S.BNol1116) amending sections 2352 (a), (b), (c),(d), (e), (), 2540
(a), (b), 2543 (a), (b), (¢), (d), 2590, 2591 (a), (b), (c), (d), (e), (), (2),
(h), (1), (), (k), (1), (m), (n), (0), (p), (q) and to add Sections 2352.5(a),
(b), (¢), (d), (e), and 2591.5(a), (b), (c), (d) to the Probate Code .........
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County of Los Angeles

Name of Local Agency or School District
Leonard Kaye

Claimant Contact

SB90 Coordinator

Title

500 West Temple Street, Room 603
Street Address

Los Angeles, CA 90012

City, State, Zip

(213) 974-8564

Telephone Number

(213)617-8106

Fax Number
lkaye@auditor.lacounty.gov

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
clatmant in writing, and sent to the Commission on
State Mandates.

I. Tyler McCauley
Claimant Representative Name

Auditor-Controller
Title

County of Los Angeles

Organization

500 West Temple Street, Room 525
Street Address

Los Angeles, CA 90012

City, State, Zip

(213)974-8301

Telephone Number

(213) 626-5427

Fax Number

tmccauley@auditor.lacounty.gov 5

E-Mail Address

For CSM Use Only

Fiing Date

fest Claim #:

Please identify all code sections, statutes, bill numbers,
regulations, andor executive orders that impose the alleged
mandate (e g., Penal Code Section 2045, Statutes 2004,
Chapter 54 [AB 290]). When alleging regulations or
executive orders, please include the effective date of each one.

Statues of 2006, Chapter 493 (A.B. No.
1363) amending sections 1850(a), 1851(a),
2250(a), (b), (c), 2610(a), 2620(a), (b), (c),
(d), (e), 2620.2(a), (b), (c), (d), 2623(a), (b),
2640(a), (b), (c), 2640.1(a), (b), (c), 2641(a),
(b), 2653(a), (b), (c) and 2920(a), (b), (c), of
to add Sections 2113, 2250.4(a), (b), (c), (d),
2410, and 2923 to the Probate Code,
Statutes of 2006, Chapter 492 (S.B. No.
1716) amending Sections 1850(a), 1851(a);
Statutes of 2006, Chapter 490 (S.B. No.
1116) amending sections 2352 (a), (b), (c),
(d). (e), (f), 2540(a), (b), 2543 (a), (b), (c), (d),
2590, 2591(a), (b), (c), (d), (e}, (f), (9). (h), (D),
(). (k), (1), (m), (n), (o), (p). (q)-and to add
Sections 2352.5(a), (b), (c), (d), (e), and
2591.5(a), (b), (c), (d) to the Probate Code.

/1 Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:
5. Written Narrative: pages to
6. Declarations: pages to
7. Documentation:  pages to

(Revised 1720053




County of Los Angeles Test Claim
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Statutes of 2006, Chapter 493 (A.B. No. 1363) amending Sections
1850(a), 1851(a), 2250(a), (b), (c), 2610(a), 2620(a), (b), (c), (d), (e),
2620.2(a), (b), (c), (d), 2623(a), (b), 2640(a), (b), (c), 2640.1(a), (b),
(c), 2641(a), (b), 2653(a), (b), (c) and 2920(a), (b), (c) of, to add
Sections 2113, 2250.4(a), (b), (c), (d), 2410, and 2923 to the Probate
Code; Statutes of 2006, Chapter 492 (S.B. No 1716) amending
Sections 1850(a), 1851(a); Statutes of 2006, Chapter 490
(S.BNo1116) amending sections 2352 (a), (b), (c),(d), (e), (1), 2540
(a), (b), 2543 (a), (b), (c), (d), 2590, 2591 (a), (b), (c), (d), (¢), (), (2),
(h), (D), (§), (k), (1), (m), (n), (0), (p),.(q) and to add Sections 2352.5(a),
(b), (¢), (d), (e), and 2591.5(a), (b), (c), (d) to the Probate Code .........

Notice of Filing

The County of Los Angeles filed the attached Public Guardian
Omnibus Conservatorship Reform test claim on December 13, 2007
with the Commission on State Mandates of the State of California at
the Commission’s Office on 980 Ninth Street, Suite 300, Sacramento,
California 95814.

Los Angeles County does herein claim full and prompt payment from
the State in implementing the State-mandated local program under the
referenced test claim legislation.
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SECTION 5: WRITTEN NARRATIVE - THE COUNTY OF LOS ANGELES PUBLIC
GUARDIAN OMNIBUS CONSERVATORSHIP REFORM MANDATES TEST CLAIM

Landmark Reform

The landmark Omnibus Conservatorship and Guardianship Reform Act of
2006' specifically directs county public guardians to expand and improve
their conservatorship services. This claim details the basis for funding these
services under article XIII B, section 6 of the California Constitution®.

The Omnibus Conservatorship and Guardianship Reform Act made
sweeping reforms to California’s conservatorship law. The Legislature

ordered public and private conservators alike to improve their services. But

the Legislature mandated that county public guardians and only public
guardians serve those without any other resource.

Specifically, the Act directs county public guardians to become conservator
in two types of cases ... as conservators of last resort where no others are
available [Probate Code Section 2920(b)] and as conservator for those at
high-risk --- those in imminent danger to their health, safety, or economic
survival [Probate Code Section 2920(a)(1)].

The impetus for mandating that county public guardians serve the new
classifications of persons in need of conservatorships arose from an
investigatory series of articles published by the Los Angeles Times. Reading
these accounts, the Joint Hearing held by the Assembly and Senate Judiciary
Committees noted”:

' This Act co-joined four statutes enacted on September 27, 2006 --- Chapter 493
[Assembly Bill 1363 (Jones)], Chapter 490 [Senate Bill 1116 (Scott)], Chapter 491
[Senate Bill 1550 (Figueroa)], and Chapter 492 [Senate Bill 1716 (Bowen)], which,
together constitute the Omnibus Conservatorship and Guardianship Reform Act of 2006.
All four statutes are found in Volume II, pages 1-74

2 Only the provisions affecting counties are included in the ‘test claim legislation’ here.
This specific legislation is: Statutes of 2006, Chapter 493 (A.B. No. 1363) amending
Sections 1850(a), 1851(a), 2250(a), (b), (c), 2610(a), 2620(a), (b), (c), (d), (e), 2620.2(a),
(b), (¢), (d), 2623(a), (b), 2640(a), (b), (c), 2640.1(a), (b), (c), 2641(a), (b), 2653(a), (b),
(c) and 2920(a), (b), (¢) of, to add Sections 2113, 2250.4(a), (b), (¢), (d), 2410, and 2923
to the Probate Code; Statutes of 2006, Chapter 492 (S.B. No 1716) amending Sections
1850(a), 1851(a); Statutes of 2006, Chapter 490 (S.BNoll16)amending sections 2352
(a), (b), (©),(d), (), (f), 2540 (a), (b), 2543 (a), (b), (c), (d), 2590, 2591 (a), (b), (), (d),
(e), (O, (), (), (s G), (k), V), (m), (n), (0), (p), (q) and to add Sections 2352.5(a), (b),
(©), (d), (o) and 2591.5(a), (b), (¢), (d) to the Probate Code.

|
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SECTION 5: WRITTEN NARRATIVE - THE COUNTY OF LOS ANGELES PUBLIC
GUARDIAN OMNIBUS CONSERVATORSHIP REFORM MANDATES TEST CLAIM

“The Times’ series, “Guardians for Profit,” exposed the many
failings of California’s conservatorship system for elderly and
dependent adults. The Times’ articles included stories of
private conservators who misuse the system and get themselves
appointed inappropriately and then either steal or mismanage
the money their conservatees spent a lifetime earning; public
guardians who do not have resources to help truly needy
individuals; probate courts which do not have sufficient
resources to provide adequate oversight to catch the abuses; and
a system that provides no place for those in need to turn for
help. A Times editorial, which ran at the end of the series,
called on both the courts and elected officials to “turn this
abusive system into the honest guardianship it was meant to
be.”

“According to the author, the magnitude of reported abuse cases
is staggering, demonstrating a system, originally designed to
protect vulnerable adults from fraud and abuse, that is not only
failing to protect them, but is in fact contributing to their abuse.
These problems will only become much more acute as
California’s population ages.” '

The Los Angeles Times in their November 2005 review of more than 2,400
cases found that’:

“There are 500 professional guardians handle about 15% of the
guardianship cases in Southern California. Among the key
findings concerning professional guardianship in LA County
were that:

e Some professional guardians actively solicited cases, filed,
carried heavy caseloads, in some cases ignored
incapacitated clients or even plundered estates, charged
hefty fees and were not always closely monitored by the
court.

3 State Adult Guardianship legislation: Directions of Reform-2006, Commission on Law
and Aging, American Bar Association, Volume II pages 127-128
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SECTION 5: WRITTEN NARRATIVE - THE COUNTY OF LOS ANGELES PUBLIC
GUARDIAN OMNIBUS CONSERVATORSHIP REFORM MANDATES TEST CLAIM

e More than half of the cases examined began with an
“emergency” appointment, which gives short shift to
procedural safeguards in place for regular guardianship
proceedings.

e In at least 50 instances, professional guardians used their
authority to benefit themselves or their friends/relatives.

e Probate courts were swamped with cases and short staff.

e The county public guardianship program was swamped
with cases and short staff, forcing it to reject more than
four of five cases referred.”

The much lauded California system of probate court investigators, whose job
it is regularly to check on incapacitated persons under guardianship, was
swamped with cases and short of staff, causing investigators to fall behind in
making required visits.

A problem is that those needing a conservatorship are inherently vulnerable.
As noted in a McGeorge Law review article’:

“Ultimately, the problem with conservatorships and
guardianships is that wards, either minors or adults, unable to
care for their persons or estate, are inherently vulnerable. The
guardian or conservator has great power over the ward, and the
ward may have little ability to resist if they discover that their
conservator or guardian has breached their trust. A ward cannot
simply call an attorney to have a conservator or guardian
removed. Many wards are senile, so they will probably not be
taken seriously by those with whom they come into contact.
Some wards are so severely disabled that they are unable to
attend hearings establishing their status as wards. Occasionally,
conservators or guardians prevent their wards from seeing other
people to avoid the discovery of the conservator’s or guardian’s
nefarious purposes. Essentially, a ward has to rely on the
integrity of a conservator or guardian.”

4 McGeorge Law Review, Winter 2001, Section III., The Problem, page 102

14
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SECTION 5: WRITTEN NARRATIVE - THE COUNTY OF LOS ANGELES PUBLIC
GUARDIAN OMNIBUS CONSERVATORSHIP REFORM MANDATES TEST CLAIM

In January 2006, the Chief Justice of the California Supreme Court acted’:

“He announced the appointment of a statewide task force to
make recommendations to improve the management of probate
conservatorship cases in California trial courts. As Chief
Justice George stated when he initially appointed the task with
the exception of that they and their property will be protected
by a fair judicial system pursuant to a high standard of fiduciary
duty. The task force will seek to improve the quality of service
to and protection of conservatees by strengthening the
accountability of private and family conservators and
improving the courts’ oversight of these cases.” The task force
is chaired by Administrative Presiding Justice Roger W. Boren
of the court of Appeal, Second Appellate District (Los
Angeles)”

The rationale for the task force is further explained in Judicial Council,
September 18, 2007 report, attached in pertinent part in Volume III, page
166:

“The Probate Conservatorship Task Force engaged in a
comprehensive process to address the key issues affecting the
management of conservatorship cases in California. The
process began with two public hearings to gather information
on the public’s perceptions and actual experiences in the
probate conservatorship system. Participants included
conservatees, families, conservators, justice partners, advocacy
groups, and the community. The task force then studied
conservatorship practices within and outside the state to
determine which ideas could be adopted in California to
improve the probate conservatorship system. Using the
expertise within the task force membership, which consisted of
judicial officers, court probate staff, attorneys, justice partners,
advocacy groups, and other public members, each idea was
thoroughly discussed as to the efficacy and practical application
within the current conservatorship system as well as how to
attain the optimal probate conservatorship system of the future.

The task force realized that many of the recommendations
would require additional funding from outside sources and

4
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SECTION 5: WRITTEN NARRATIVE - THE COUNTY OF LOS ANGELES PUBLIC
GUARDIAN OMNIBUS CONSERVATORSHIP REFORM MANDATES TEST CLAIM

some recommendations would necessitate a substantial change
in the culture and practice of superior courts and their justice
partners. The task force did not want these factors to dictate
whether a recommendation would be forwarded to the council;
rather, the task force saw its charge as being one to make
recommendations for the best possible system within which
conservatees would have greatest level of protection, resulting
in a system that would warrant a high level of public trust and
confidence. Although these changes may take time, the
improvement in the lives of conservatees through improving the
oversight and management of the cases within the courts’
control is not only the duty of the judicial branch but essential
to the strength of the communities that we serve”.

And, indeed the Probate Conservatorship Task Force recommended
significant changes. To be exact, 85 areas for improvement’ in serving the
needs of California’s rapidly aging population were proposed. The Task
fiorce also explain the necessity for these changes. Specifically, the Judicial
Council noted in their Recommended Practices for Improving the
Administration of Justice in Probate Conservatorship Cases”, attached herein
in Volume 1V, pagell that:

“In the years ahead, California will face a sharp increase in the
age of the state population, which will affect the need for a
well-managed probate conservatorship system. According to
the California Department of Aging, while the total population
will approximately double in size between 1990 and 2040, the
oldest old (age 85 and older) will experience nearly a six fold
increase, growing from just 300,000 to over 1.7 million
persons. While courts are facing this growing caseload, it has
become apparent that judicial officers, court staff, and justice
partners are often hampered in their responsibility to protect
conservatees due to lack of resources and, in some cases, gaps
in existing statutes, rules, and guidelines.”

The sheer numbers of Californians in need of a conservator and the
inadequate resources provided county Public Guardians to help meet this

5 “Recommended Practices for Improving the Administration of Justice in Probate
Conservatorship Cases”, Judicial Counsel of California, Volume IV, page 17

16
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SECTION 5: WRITTEN NARRATIVE - THE COUNTY OF LOS ANGELES PUBLIC
GUARDIAN OMNIBUS CONSERVATORSHIP REFORM MANDATES TEST CLAIM

need were addressed by the Legislature in Section 2 of Statutes of 2006,
Chapter 493:

“(a) The rate of increase in the number of Californians who
are 65 years of age or older is surpassing that in other states.
The number of people who are 65 years of age will grow from
3.7 million people in the year 2000, to 6.3 million in the year
2020. The fastest growing segment of California's population,
expected to increase by 148 percent between the years 1990
and 2020, is people who are 85 years of age or older. As
many as 10 percent of the population over 65 years of age and
almost 50 percent of the population over 85 years of age will
suffer from Alzheimer's disease.

(b) As the population of California continues to grow and age,
an increasing number of persons in the state are unable to
provide properly for their personal needs, to manage their
financial resources, or to resist fraud or undue influence.

(c) One result of these trends is the growing number of
persons acting as conservators on behalf of other persons or
their estates. It is estimated that about 500 professional
conservators oversee $1.5 billion in assets. Over 5,000
conservatorship petitions are filed each year in California.

(d) Probate courts oversee the work of conservators, but, in
part due to a lack of resources and conflicting priorities, courts
often do not provide sufficient oversight in conservatorship
cases to ensure that the best interests of conservatees are
protected.

(e) Professional fiduciaries are not adequately regulated at
present. This lack of regulation can result in the neglect, or
the physical or financial abuse, of the clients professional
fiduciaries are supposed to serve.

(f) Public guardians do not have adequate resources to
represent the best interests of qualifying Californians and,
therefore, many in need of the assistance of a conservator go
without.

1%




SECTION 5: WRITTEN NARRATIVE - THE COUNTY OF LOS ANGELES PUBLIC
GUARDIAN OMNIBUS CONSERVATORSHIP REFORM MANDATES TEST CLAIM

(g) As a result, the conservatorship system in California is
fundamentally flawed and in need of reform. [Emphasis
added.]”

Accordingly, the lack of adequate resources available to county Public
Guardian offices for providing new and enhanced State-mandated
conservator services, as noted above, is explicitly recognized by the
Legislature. Fortunately, in such a case as here, Californians have provided
local government with a right to State reimbursement for State-mandated
programs in article XIII B, section 6 of the California Constitution.

The opinion of the Legislative Counsel regarding the costs claimed herein is
that such costs are subject to reimbursement under article XIII B, section 6
of the California Constitution. Specifically, the Legislative Counsel explains
further in their digest to Chapter 493, Statutes of 2006:

“This bill additionally would require the public guardian to
apply for appointment as guardian or conservator if there is an
imminent threat to the person's health or safety or the person's
estate. The bill would require the court to order the public
guardian to apply for appointment on behalf of any person
domiciled in the county who appears to require a guardian or
conservator, if it appears that there is no one else who is
qualified and willing to act, and if that appointment as
guardian or conservator appears to be in the best interests of
the person, as specified.

Because the bill would impose new duties and educational
requirements on the public guardian, a county officer, the bill
would impose a state-mandated local program.

(4) The bill would incorporate additional changes to Sections
1850 and 1851 of the Probate Code proposed by both this bill
and SB 1716, to take effect only if both bills are enacted and
this bill is enacted last.

(5) The California Constitution requires the state to reimburse

local agencies and school districts for certain costs mandated
by the state. Statutory provisions establish procedures for

18
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SECTION 5: WRITTEN NARRATIVE - THE COUNTY OF LOS ANGELES PUBLIC
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making that reimbursement.”

The Legislature, itself, also found, in section 27 of Chapter 493, Statutes of
2006, that:

“If the Commission on State Mandates determines that this act
contains costs mandated by the state, reimbursement to local
agencies and school districts for those costs shall be made
pursuant to Part 7 (commencing with Section 17500) of
Division 4 of Title 2 of the Government Code.”

Accordingly, Counsel has opined that the costs claimed herein are subject to
reimbursement.

Further, the bill analyses prepared for the test claim legislation indicates that
the costs claimed herein are reimbursable and quantifies those costs. For
example, Assembly Bill Analysis, CONCURRENCE IN SENATE
AMENDMENTS, AB 1363 (Jones), s Amended August 24, 2006, attached
in Volume II, pages 75-77, on page 76 indicates a “FISCAL EFFECT”, of
“$2.5 million in fiscal year (FY) 2006-07 for state mandated duties of the
Public Guardian, and $13.7 million in FY 2007-08 and ongoing for new
court duties and investigations and the mandate for the Public Guardian.”

The Third Reading Bill Analysis for AB 1363, attached in Volume II, pages
78-93, on page 91, quantifies caseloads and costs under AB 1363 as
follows®:

“Judicial Counsel - There is an estimated active caseload of
33,000 probate conservatorship, with 5,500 new filings each
year. Judicial Counsel prepared preliminary cost projections
associated with additional hearings, expanded reviews and
mandated investigations, educational materials and self-help
programs required by this bill, and current estimates show first-
year costs could rage from as much as $5.2 million to $9
million, with ongoing ranging from $10.3 million to $18
million. These costs were based on a series of assumptions,
that 80 percent of the active caseload represents relatively

¢ Comments in support of [Assembly Bill 1363 (Jones), Trial Court trust fund,
Conservatorship Registry Fund, Volume II, page 91
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simple cases, that 15 percent would post moderately complex
cases, and that the remaining five percent would be the most
complex cases and take the most inv4estigativre and court time.
Additionally, these estimates were based on a baseline of
33,000 probate conservatorships statewide. This number is
likely to increase in the near future due to conservatorship
caseload.

Public Guardian — Requirements for public guardians to begin
investigations within two business days of receiving a referral
for a conservatorship pf guardianship could drive significant
reimbursable local costs. Los Angeles County has estimated its
workload could increase by as much as 50 percent, at a cost of
$1.8 million annually. If that cost were to hold true for the rest
of the state, reimbursable costs could be in the $5 million range
annually.”

There is no funding in the 2006 Budget Act for the activities required by
this bill.

Accordingly, county public guardians are now mandated to perform new
and costly services, not required under prior law.

County Mandates

The ‘test claim legislation’’ incorporates specific provisions of the Omnibus
Conservatorship and Guardianship Reform Act which mandate county
public guardians to perform new duties. Reimbursement for performing thes
duties is claimed herein pursuant to Government Code section 17500 et seq.
and Article XIII B, Section 6 of the California Constitution. This law
provides a remedy for local government in recovering their costs of
providing new or additional State mandated services without sufficient

7 The test claim legislation is: Statutes of 2006, Chapter 493 (A.B. No. 1363) amending Sections
1850(a), 1851(a), 2250(a), (b), (c), 2610(a), 2620(a), (b), (c), (d), (e), 2620.2(a), (b), (c), (d),
2623(a), (b), 2640(a), (b), (c), 2640.1(a), (b), (c), 2641(a), (b), 2653(a), (b), (c) and 2920(a), (b),
(c) of, to add Sections 2113, 2250.4(a), (b), (c), (d), 2410, and 2923 to the Probate Code; Statutes
of 2006, Chapter 492 (S.B. No 1716) amending Sections 1850(a), 1851(a); Statutes of 2006,
Chapter 490 (S.BNo1116)amending sections 2352 (a), (b), (c),(d), (e), (), 2540 (a), (b), 2543 (a),
(6), (), (d), 2590, 2591 (a), (b), (c), (d), (&), (), (g), (W), (D, (), (K), (V), (m), (), (0), (p), (@) and
to add Sections 2352.5(a), (b), (c), (d), (€) and 2591.5(a), (b), (c), (d) to the Probate Code.
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funding.

In this case, the Act imposed new duties which are unique to local
government, a requirement for finding reimbursable costs.

In particular, the Act clearly mandates that county public guardians, and
only county public guardians, serve two new groups of conservatees. Private
conservators have discretion to refuse to provide such services. Counties do
not.

And when counties serve, service must be provided in accordance with the
new provisions for establishing and maintaining conservatorships, as
detailed in the test claim legislation herein.

Most importantly, when counties serve, all the necessary services afforded
conservatees under California’s Probate law, must be provided, including
those services not covered under the Omnibus Conservative Reform Act but
still-in-effect. As these still-in- effect services are necessary in establishing
and maintaining conservatorships, reimbursement for performing these
duties is also claimed herein. These services are still necessary in carrying
out the test claim legislation.

The test claim legislation created new programs for county public guardians.
County public guardians are now mandated to be conservator for two newly
defined groups of conservatees.

County public guardians are mandated to serve as conservators of last resort
where no others. are available [Probate Code Section 2920(b)]. Under prior
law, this population group could be served, but public guardians were not
required to do so.

County public guardians are mandated to serve those at high-risk --- those in
imminent danger to their health, safety, or economic survival [Probate Code
Section 2920(a)(1)]. Under prior law, this population group was not
identified and consequently there was no mandatory duty to serve them.

In addition to serving two new groups of conservatees, counties must also
comply with new requirements and higher standards for providing
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conservatorship services... an increased level of service over and above that
required under prior law.

Now, among other things, public guardians are required to promptly begin
investigations within two business days of receiving referrals for
guardianship or conservatorship [Probate code section 2920(c)] and, in
emergencies, public guardians are required to quickly assist those in peril by
becoming temporary conservators [Probate Code Section 2250].

The Public Guardian is now required to serve the high-risk population, as
defined in Probate Code Section 2920(a)(1). This is a newly identified client,
not found in prior law and so all costs of complying with related provisions
of the test claim legislation and California law are subject to reimbursement.

Section 2920(a)(1) now explicitly mandates that county Public Guardians
apply to be conservators in a new category of cases where there is an
‘imminent threat to the person's health or safety or [to] the person's estate’, if
there is ‘no one else who is qualified and willing’ to do so. Specifically,
Probate Code Section 2920(a)(1) states that:

“(a) If any person domiciled in the county requires a guardian
or conservator and there is no one else who is qualified and
willing to act and whose appointment as guardian or
conservator would be in the best interests of the person, then
either of the following shall apply:

The public guardian shall apply for appointment as guardian or
conservator of the person, the estate, or the person and estate, if
there is an imminent threat to the person's health or safety or the
person's estate.” [Emphasis added].

It should be noted that the cost of providing the entire range of required
public guardian and legal services for this 2920(a)(1) population is claimed
as this is an entirely new class of individuals to be served.

Another class of individuals which counties were not mandated to serve
under prior law, but are so mandated under the test claim legislation is the
2920(b) population.
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Under Probate Code Section 2920(b), the County Public Guardian is now
mandated to be the conservator of last resort in a new category of cases
specified in Section 2920(b)® as amended by the Statutes of 2006, Chapter
493. Section 2920(b)3 now requires, in pertinent part, that:

“The court shall order the public guardian to apply for
appointment as guardian or conservator of the person, the
estate, or the person and estate, on behalf of any person
domiciled in the county who appears to require a guardian or
conservator, if it appears that there is no one else who is
qualified and willing to act, and if that appointment as guardian
or conservator appears to be in the best interests of the person.”
[Emphasis added]

Under prior law®, there was no requirement that the court appoint the County
Public Guardian in any circumstance. The Legislature rewrote section 2920
which had read in its entirety:

"If any person domiciled in the county requires a guardian or
conservator and there is no one else who is qualified and willing
to act and whose appointment as guardian or conservator would
be in the best interest of the person:

¥ Section 2920(b), as amended the Statutes of 2006, Chapter 493 states:

“The public guardian shall apply for appointment as guardian or conservator of the
person, the estate, or the person and estate, if the court so orders. The court may make an
order under this subdivision on motion of an interested person or on the court's own
motion in a pending proceeding or in a proceeding commenced for that purpose. The
court shall order the public guardian to apply for appointment as guardian or conservator
of the person, the estate, or the person and estate, on behalf of any person domiciled in
the county who appears to require a guardian or conservator, if it appears that there is no
one else who is qualified and willing to act, and if that appointment as guardian or
conservator appears to be in the best interests of the person. However, if prior to the
filing of the petition for appointment it is discovered that there is someone else who is
qualified and willing to act as guardian or conservator, the public guardian shall be
relieved of the duty under the order. The court shall not make an order under this
subdivision except after notice to the public guardian for the period and in the manner
provided for in Chapter 3 (commencing with Section 1460) of Part 1, consideration of the
alternatives, and a determination by the court that the appointment is necessary. The
notice and hearing under this subdivision may be combined with the notice and hearing
required for appointment of a guardian or conservator.” [Emphasis added.]

? The prior version of Section 2920 was added by Statutes of 1988, Chapter 1199 in § 72.
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“(a) The public guardian may apply for appointment as
guardian or conservator of the person, the estate, or the person
~and estate.

(b) The public guardian shall apply for appointment as guardian
or conservator of the person, the state, or the person and estate,
if the court so orders. The court may make an order under this
subdivision on motion of an interested person or on the court's
own motion in a pending proceeding or in a proceeding
commenced for that purpose. The court shall not make an order
under this subdivision except after notice to the public guardian
for the period and in the manner provided in Chapter 3
(commencing with Section 1460) of Part 1, consideration of the
alternatives, and a determination by the court that the
appointment is necessary. The notice and hearing under this
subdivision may be combined with the notice and hearing
required for appointment of a guardian or conservator.”
[Emphasis added.] ’

As noted above, the Legislature rewrote Section 2920 which had provided
that ‘the court may make an order...” to the current provision that ‘the court
shall order the public guardian...’. In so doing, the prior discretionary duty
to serve the Section 2920(b) population was transformed to a mandatory
duty. As a result, County Public Guardians are now required to serve as the
conservator of last resort, as defined in Probate Code Section 2920(b).

Importantly, serving the section 2920(b) population under the test claim
legislation, requires reimbursement pursuant to Government Code section
17565 which provides, in pertinent part, that:

“If a local agency ... at its option, has been incurring costs
which are subsequently mandated by the state, the state shall
reimburse the local agency ... for those costs incurred after the
operative date of the mandate.”

The Section 2920(b) population is then a newly identified population, not
found in prior law and, as such, all costs in complying with related
provisions of the test claim legislation and as well as the test claim
legislation itself are subject to reimbursement.
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Therefore, the County Public Guardian is now mandated to be a conservator
and case manager under two distinct statutory schemes or categories --- one
type of case under Section 2920(a)(1) and the other under Section 2920(b).
Accordingly, all services required to serve these two new population groups
are claimed herein, including initial case-finding and investigation services
pursuant to Probate code section 1800.

Investigations

The initial services provided by the Public Guardian are case-finding
investigations. County Public Guardians receive numerous inquiries and
referrals from community agencies and others as to whether conservatorship
is appropriate in specific cases.

Referrals, as noted in Los Angeles County’s procedures'’, attached in
pertinent part, on pages 176-197, provide, on page 177, that:

“A referral for Probate conservatorship may be initiated by
family, friends, neighbors, social workers, public officials or
any other interested party who becomes aware of an individual
who is unable to provide for their own basic needs of food,
clothing or shelter; who is unable to manage their own financial
affairs; and/or who may be subject to fraud or undue influence
in the management of his/her assets.

There is no minimum asset/income requirement for the Public
‘Guardian to investigate a Probate conservatorship referral.”

Investigations must be performed in order to assess the needs of the person
to determine the appropriateness and extent of a conservatorship. The
purpose of these mandatory duties is found in Probate Code Section 1800, as
added by Statutes of 1990, Chapter 79:

“(a) Protect the rights of persons who are placed under
conservatorship.

(b) Provide that an assessment of the needs of the person is

19 The table of contents for the Los Angeles County Pubic Guardian’s procedure manual is found on pages
174-175 in volume 3.
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performed in order to determine the appropriateness and extent
of a conservatorship and to set goals for increasing the
conservatee's functional abilities to whatever extent possible.

(c) Provide that the health and psychosocial needs of the
proposed conservatee are met.

(d) Provide that community-based services are used to the
greatest extent in order to allow the conservatee to remain as
independent and in the least restrictive setting as possible.

(e) Provide that the periodic review of the conservatorship by
the court investigator shall consider the best interests of the
conservatee.

() Ensure that the conservatee's basic needs for physical health,
food, clothing, and shelter are met.

(g) Provide for the proper management and protection of the
conservatee's real and personal property.”

To become the conservator, Public Guardian staff must first conduct an
investigation to determine if conservatorship is the only or most appropriate
remedy for the presenting problem.

The Public Guardian investigator, must personally interview the individual
referred for possible conservatorship. The interview takes place wherever
the individual lives, whether in his or her own home, an acute hospital,
nursing home, or jail.

The purpose of the interview is to begin gathering information and begin an
assessment to determine if the criteria for conservatorship are met and if it is
necessary in this instance.

The basic criteria for conservatorship, as noted in Los Angeles County’s
procedures, attached in pertinent part, on pages 180-183, are stated on page
180:

“The basic criteria for assignment and investigation are that the
referred individual is a resident of Los Angeles County and

%6
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appears to meet the legal basis for conservatorship as outlined
in probate code section 1801: A conservator may be appointed
“for a person who is unable to provide properly for his or her
personal needs for physical health, food, clothing or shelter” or
for persons “substantially unable” to manage their financial
resources “or resist fraud or undue influence.” There is no
minimum or maximum income or asset requirement to conduct
an investigation.”

The interview with the client is followed by reviews of available medical
records, interviews with family and friends, letters of inquiry to benefit
paying agencies, and financial institutions, taking steps, if necessary, to
freeze assets and talking to medical staff for a determination of the client’s
health care needs and recommended living arrangements.

As this simplified summary [above] shows, travel time, court time and
investigative activities allow little leeway. The eventual goal of five
investigations per month would allow approximately between three and four
days per investigation.

Based on Public Guardian experience and an earlier analysis, this is a
reasonable yardstick.

Each probate investigation must be meticulously performed. As noted in Los
Angeles County’s procedures, attached in pertinent part in Volume 3, on
pages 184-189, the purpose and specific procedures for an investigation are,
as stated on pages 185-186:

“The Probate Conservatorship Investigation is designed to
gather sufficient information about the proposed conservatee to
allow the Investigating Deputy to determine whether a
conservatorship is warranted or whether the existing problem(s)
can be resolved in a less formalized manner.

4.1(a) The referral must be reviewed for accuracy and problem
identification. The referring party must also be contacted to
provide any information beyond that shown on the referral
form. In some cases, the individual making the referral may
also be asked to assist the Deputy in gaining access to the
proposed conservatee.
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4.1(b) The proposed conservatee should be interviewed within
10 days of receipt of the referral. During the interview the
Investigator must ascertain the problem warranting the referral,
explain the purpose of the investigation, and attempt to obtain
cooperation. If the individual indicates a willingness to
voluntarily accept assistance, the Investigator may proceed with
the investigation, but should describe alternate services that
may be available to the individual.

4.1(c) During the interview, the Investigator must ascertain the
individual’s cultural background, and language preference.

4.1(d) During the course of the interview, the Investigator must
evaluate the proposed conservatee’s capacity to provide for
his/her physical needs of food, clothing and shelter and their
ability to manage financial affairs. A functional assessment of
the individual’s ability to manage their own ADLS (activities of
daily living) should be included in the evaluation.

4.1(e) The Investigating Deputy should gather as much personal
information as possible on the client, such as names used as
“also known as” (aka’s), maiden names, prior addresses, Social
Security number, place of birth, names of current or prior
spouses, names and addresses of relatives within the second
degree of kinship, i.e., parent, child, sibling, or grandchild, and
the names and telephone numbers of any health care and
medical insurance providers.

4.1(f) Historical information as to the medical, educational,
social, and occupational history of the proposed conservatee
shall be obtained and documented.

4.1(g) Information pertaining to real and personal property must
be obtained during the investigation. This includes the location
of any real property, a copy of the trust deed, a title report, and
payment and insurance information. Ownership and insurance
documentation should also be obtained on all personal property
owned by the proposed conservatee. “Personal property”
includes household furnishings, clothing, jewelry, bank
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accounts, automobilés, trailers, boats, stocks, mutual funds,
burial trusts and pets.

4.1(h) If the proposed conservatee is cooperative, the
Investigator may wish to obtain releases of information from
them in order to verify their assets. A release to review medical
information should also be obtained.

4.1(1) Depending on the particular case circumstances, the
Investigating Deputy may have to review the proposed
conservatee’s medical records and consult with treating medical
personnel. For most cases, if a conservatorship is going to be
established, the proposed conservatee’s treating physician will
have to complete and sign a Capacity Declaration.

4.1(j) The Investigator must interview family members and
friends to ascertain their willingness to assist the proposed
conservatee as well as the validity of the proposed
conservatee’s statements and their ability to function in the
community.

4.1(k) The Investigating Deputy must explore alternatives to
appointment and resources available to assist in the resolution
of the problem which resulted in the Public Guardian referral.”

After the Probate Conservatorship Investigator has gathered all the relevant
information, a determination must be made as to whether the Public
Guardian will request appointment or decline to pursue the case.

“5.1(a) When an appointment is sought, the Investigator will
prepare an Investigation Report (Court Report) which will be
sent to County Counsel as the basis for the petition requesting
Public Guardian appointment. The Court Report must include
the current name and address of the proposed conservatee, and
the names, addresses and relationship of all relatives within the
second degree of kinship. The Report must be accurate and
complete. Whenever possible, a valid nomination requesting
the Public Guardian to act should be obtained.
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5.1(b) On all cases in which conservatorship of the person is
requested, the Investigator must obtain a completed and signed
Capacity Declaration from the proposed conservatee’s attending
physician. The Declaration must attest to the proposed
conservatee’s ability to attend the court hearing, their capacity
to give informed medical consent, and their need for secure
placement and/or psychotropic medications, if they are
diagnosed with dementia.

5.1(c) The Court Report must include specific information
about the inability of the proposed conservatee to provide for
his/her needs of food, clothing or shelter and/or their inability to
manage their own financial affairs. Along with the Court
Report, the Investigating Deputy must send a Confidential
Status Report. It will be reviewed by the court’s Probate
Investigator and then by the Judge. It asks specifically about
the alternatives to conservatorship considered by the
Investigator and the reasons why those alternatives were not
viable. It also speaks of recommended care levels and services
provided to the proposed conservatee in the prior year.
Information regarding things such as alleged abuse should be
presented in the Confidential Status Report, rather than in the
Court Report/petition, as it does not become part of the public
Court record.

5.1(d) When completed, the Investigating Deputy will submit
the Court Report, Capacity Declaration and Confidential Status
Report to the Supervising Deputy for review. When approved,
the packet will be sent to County Counsel for processing. If
needed, a request for temporary conservatorship will be
submitted with the other documents.”

If a determination is made that conservatorship is not appropriate, a letter
explaining why not is sent to the referring party. In the event that
conservatorship is not recommended, the Public Guardian’s services in
making that determination would still be reimbursable under article XIII B,
section 6 of the California Constitution as such preliminary assessments are
mandatory under Section 1800.
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If conservatorship is determined to be necessary, the investigator submits a
court report to County Counsel with the results of the investigation and all
known relevant facts. County Counsel uses this report to prepare a petition
asking the Superior Court to appoint the Public Guardian as conservator and
to set a hearing date. The investigator must ensure that the client is at the
hearing or obtain a medical affidavit that he or she is too ill to attend. The
investigator must be present at the court hearing.

As this simplified summary shows, travel time, court time and investigative
activities takes time. Los Angeles County’s goal is five investigations per
month which allows approximately between three and four days per
investigation. :

It should be noted that a factor increasing the cost of investigations is the
new requirement that the public guardian conclude its investigation within
two days of receiving a referral [Probate Code Section 2920(c)]. Under prior
law, the requirement was that the investigation concluded in 15 days. In
order to meet the new very short deadlines, additional staff must be assigned
to handle peak workloads and such additional costs are claimed herein for
conducting prompt investigations.

Under the test claim legislation, the Public Guardian is now required to
conduct prompt investigations, within two business days of receiving a
referral for guardianship or conservatorship. Even though investigations
may be backlogged due to a shortage of staffing, all investigations must
begin within two business days pursuant to Section 2920(c) as amended by
the Statutes of 2006, Chapter 493:

“(¢c) The public guardian shall begin an investigation within two
business days of receiving a referral for conservatorship or
guardianship.” [Emphasis added.]

Under prior law, there was no time requirement to begin an investigation.
The Statutes of 2006, Chapter 493 (A.B.1363), rewrote section 2920, which
had read in its entirety in Former § 2920, added by Statutes of 1988,
Chapter 1199:

"If any person domiciled in the county requires a guardian or
conservator and there is no one else who is qualified and
willing to act and whose appointment as guardian or
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conservator would be in the best interest of the person:

(a) The public guardian may apply for appointment as guardian
or conservator of the person, the estate, or the person and estate.

(b) The public guardian shall apply for appointment as guardian
or conservator of the person, the estate, or the person and estate,
if the court so orders. The court may make an order under this
subdivision on motion of an interested person or on the court's
own motion in a pending proceeding or in a proceeding
commenced for that purpose. The court shall not make an order
under this subdivision except after notice to the public guardian
for the period and in the manner provided in Chapter 3
(commencing with Section 1460) of Part 1, consideration of the
alternatives, and a determination by the court that the
appointment is necessary. The notice and hearing under this
subdivision may be combined with the notice and hearing
required for appointment of a guardian or conservator.”

Accordingly, under the current version of Section 2920, Public Guardians
must employ sufficient staff to ensure that, without exception, investigations
are begun within two days of receiving a referral for guardianship or
conservatorship.

Now, staffing to initiate investigations must be increased to address peaks in
demand. For example, it is rare that all referrals will come in to the Public
Guardian’s Office spaced evenly among business days. To the contrary,
often referrals come in unevenly — many on a few days and few on others.
Under prior law, 2 staff could eventually initiate 20 investigations a month.
But now, typically, 6 or more of those referrals may come in on a given day
and require 3 or more staff to initiate investigations within 2 business days.

After the Public Guardian is appointed as conservator, a different and more
daunting set of responsibilities begins. Under Probate Code section 1800 et
seq., the Public Guardian becomes responsible for ensuring that the basic
needs of the conservatee for food, clothing and shelter are met as well as for
arranging necessary medical care. Living arrangements that meet these
needs must be arranged and paid for from the conservatee’s income and
assets. Benefits must be identified and obtained. Personal property must be
identified, secured and stored. Real property requires title searches,
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insurance, inspections, repairs, and perhaps rental or sale'’. As the needs of
the conservatee change, the Deputy Public Conservator must address them.
The Deputy Public Conservator does this in part by making regular personal
visits to the conservatee. The Deputy Public Conservator is involved in
health care decisions, such as surgery and do-not-resuscitate requests. If the
client dies, Public Guardian staff make funeral arrangements in the absence
of family. In some instances, the Deputy Public Conservator is the only
person paying last respects at the funeral service for the conservatee.

Of great importance, the Legislature added in the Statutes of 2006, chapter
493, Section 2113 which requires that:

“A  conservator shall accommodate the desires of the
conservatee, except to the extent that doing so would violate the
conservator's fiduciary duties to the conservatee or impose an
unreasonable expense on the conservatorship estate.”

An example of a desire which must be considered is a “do not resuscitate”
order. The duties of the county public guardian in this case are detailed in
Los Angeles County’s Procedure Manual, included in pertinent part, in
Volume 3, pages 198-199, as follows:

“3.1 The public guardian can approve “Do Not Resuscitate
(DNR)” requests only for conservatees for whom the public
guardian is the probate conservator of the person and for whom
the public guardian has exclusive authority to consent for
medical treatment per court order in accordance with Probate
Code Section 2355 or with specific court approval of the DNR
request.

3.2 When the public guardian has the exclusive authority to
consent to medical treatment, the decision to approve or deny
the request for DNR must be made in accordance with this
policy.

"' In exigent circumstances, a “certificate of authority” must be obtained to prevent the
loss, misappropriation, injury or waste of assets. See pertinent procedures on pages 190-
191, Volume 3.
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3.3 Approval of DNR depends upon the conservatee’s
condition and not where he or she lives. This means that, when
approved, the DNR applies to conservatees in hospitals, skilled
nursing facilities, private homes or other appropriate living
arrangements.

3.4 When the public guardian does not have the exclusive
authority to consent for medical treatment but the criteria for
DNR are otherwise met, the Public Guardian must petition the
court for the necessary exclusive authority to consent to
medical treatment and approval of the DNR request.

3.5 Probate Code 2355 requires the conservator to make
health care decisions in accordance with the conservatee’s
individual health care instructions, if any, and other wishes to
the extent known to the conservator. Otherwise, the
conservator must make the decision in the conservatee’s best
interest. The conservator must consider the conservatee’s
known personal values, including his or her religious beliefs.
In the event of a conflict between this general legal instruction
and the criteria for approval of a DNR request as contained in
this policy, county counsel must be contacted immediately for
discussion and advice on how to resolve the conflict.

3.6 It is the intent of the public guardian to minimize
needless suffering by the conservatee and to facilitate the
decision making process in these sensitive matters. Therefore,
it will be the practice of the Public Guardian to document the
known wishes and values, including religious beliefs, of the
conservatee prior to appointment as conservator or as soon as
practical following appointment as conservator of the person.
The attempt to document known wishes and values will include
discussions by the Deputy with the conservatee, his or her
family, significant friends, clergy and the conservatee’s primary
care physician to discover previously discussed preferences and
care decisions. The best time to determine DNR or no DNR is
not at the time of crisis. It is best determined when the patient
is relatively stable and their wishes or information about their
wishes can be ascertained to the degree possible.
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3.7 The decision to approve or deny a DNR request must be
made by public guardian management at the level of assistant
division chief or higher. The decision may include discussion
and consultation with county counsel and the Medical Director
of the Los Angeles County Department of Mental Health or his
designee.

3.8  The request for a DNR order can be considered only if it
is made by the primary, treating or attending physician
(medical doctor) or doctor of osteopathy (D.O.).

3.9 Nothing in this policy shall be construed to condone,
authorize or approve mercy Kkilling, assisted suicide or
euthanasia. Nor is it intended to permit any affirmative or
deliberate act or omission to end life by any means other than
what occurs naturally as a result of a DNR order. Although
DNR is an end-of-life matter, our policy distinguishes it from
other end-of-life matters, such as the withdrawal of nutrition,
hydration or other means of life-support. This policy only deals
with DNR orders and does not imply any position on the
appropriateness of forgoing other means of life-support at the
end of life.

3.10 The wishes of the conservatee as expressed in a valid
health care directive or similar instrument or the instructions of
a reliable agent named in a valid Durable Power of Attorney for
Health Care will be followed. However, county counsel must
be contacted immediately to discuss the existence of these
circumstances and to ascertain the validity of the document and
applicability of the directive or instructions.”

While the duties that county public guardians must take in accommodating
the desires of conservates may be difficult to measure, it is important to note
that great care must be taken and extensive work undertaken to
accommodate the desires of the conservatee.

Also, the public guardian is responsible for accommodating the burial
desires of the conservatee as well as the final disposition of their assets as set
forth in Los Angeles County’s Procedure Manual, attached in pertinent part
in Volume 3, on pages 266-267:
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“3.1 When a conservatee dies, the assigned Deputy must
immediately notify the family by telephone or registered mail.
Verification of the notification must be filed in the case folder.

3.2 If there are pre-need arrangements, the assigned Deputy
must contact the designated mortuary and arrange for the
release of the remains to them.

3;2(a) Family members should be advised of the arrangements
and be put in contact with the designated mortuary.

3.3 If there are not any pre-need arrangements, the Deputy
must consult with known family members to determine if they
have any preferences regarding the choice of mortuary,
cemetery and/or marker.

3.3(a) The Deputy must advise the family of the funds available
to pay the final expenses. If a family member wishes to
supplement the cost of the funeral expenses, the Deputy should
still consult with the mortuary to confirm the responsibilities
and liabilities of each party. All such discussions must be
documented in the case file.

3.4 If there are not any pre-need arrangements and no family
member is willing to assist with the funeral, the Deputy must
make final arrangements based upon the funds available in the
decedent’s Estate.

3.4(a) If there are sufficient funds in the estate to pay for a
funeral and/or burial, the Deputy is to refer the case to the CAA
Unit.

3.4(a)(1) CAA staff will then use the Public Administrator’s
rotational list to select a mortuary and cemetery.

3.4(b)If there are insufficient funds in the Estate to pay for a

funeral and/or burial, the Deputy is to refer the case to the CAA
Unit to arrange for a “County disposition.”
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3.4(b)(1) CAA staff will then make arrangements for the
disposition through the County morgue.

3.4(c) When the Public Guardian staff has made the final
arrangements, family and other interested parties (e.g., friends,
care providers) shall be advised of them.

3.5 It is sometimes possible, when a conservatee has little or
no estate, for a Deputy to make funeral arrangements on a
“scholarship” basis through a church or synagogue. As such an
arrangement would be made outside the usual procedures, it
must be fully documented in the case narrative to avoid any
appearance of impropriety.

3.6 In addition to family, the Deputy must notify other parties
of the conservatee’s death.

3.6(a) The Accounting section must be notified to stop all
budgeted payments and receipts.

3.6(a)(1) Any payments made on a case after the conservatee’s
death are to be made by check request.

3.6(a)(2) After a conservatee’s death, all benefit payments to
which the estate is not entitled must be returned to the benefit
provider.

3.6(b) If the conservatee had real property on which Letters of
Conservatorship were recorded, the County Recorder must be
sent notification of the conservatee’s death.

3.6(b)(1) If there was real property in the conservatorship, the
Public Administrator’s Property Management Section must also
be notified of the conservatee’s death.

3.6(c) Interested parties outside the Office are to be notified of
the conservatee’s death. Accordingly, the Deputy is to initiate a
request to the CAA for “no interest” letters to be sent to the
following individuals or entities.
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3.6(c)(1) The payor of any source of income or benefit.

3.6(c)(2) The last residence of the conservatee, usually a care
facility.

3.6(c)(3) All known relatives of the conservatee.

3.6(d) The Deputy must also notify the Court and County
Counsel of the death of a conservatee. Notice should be in
written form with a copy filed in the case folder.

- 3.7 When notified of a conservatee’s death, the assigned
Deputy must take action on various Estate matters.

3.7(a) The Deputy must determine if there is cash in a patient
trust account or valuable personal property at the placement
facility.

3.7(a)(1) If there is a patient trust balance, the Deputy must
direct the facility to immediately send the balance to the Public
Guardian.

3.7(a)(2) If there is personal property of value at the facility, the
assigned Deputy must make arrangements with the Property
Supervisor to pick up the property.

3.7(a)(3) If the personal property is of no value, arrangements
must be made to dispose of the property, usually by donating it
to the facility.

3.7(a)(4) If there is known family, any disposal of personal
effects should be made only after consulting with them.
Property that has only sentimental value may be released to
family members directly, as long as a receipt is provided.

3.7(b) The assigned Deputy must request closing bills from care
facilities and any other known service providers.
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3.7(c) The Accounting Unit must be notified of the death so that
any checks to which the estate is not entitled can be returned to
the originator.

3.7(d) The assets of the Estate must be reviewed to determine
what actions must be taken to preserve them. These actions
may include safeguarding any real property or personal

property.

3.7(d)(1) If there are sales of property pending they must be
cancelled.

3.7(d)(2) Any property in the Estate should be placed in “hold”
status on the computer.

3;7(6) Once the foregoing actions have been taken, the case
should be transferred to the Closing Desk.

3.8 Upon receipt of a decedent case, the Deputy on the Closing
Desk must review it to determine what is needed for a Final
Accounting to be prepared. '

3.8(a) A determination must be made of whether there is a will.

3.8(a)(1) If there is a will with a named executor, the Deputy
must notify the executor of the death of the conservatee.

3.8(a)(2) The Deputy must also advise the executor that
certified Letters of Administration will be necessary before the
Public Guardian can proceed with the Final Accounting or
distribution of assets.

3.8(b) If the conservatee was a recipient of Medi-Cal benefits,
the Closing Deputy must send written notification to the
Department of Health Services. In some cases, the Department
of Health Services may file a claim against the Estate.

3.8(c) Per the Probate Code, the Public Guardian is to pay the

expenses of the last illness and the funeral expenses of a
deceased conservatee with funds from the conservatee’s trust
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account. The Closing Desk Deputy must see that these
expenses are paid within the legally prescribed time frame prior
to requesting preparation of the Final Accounting.

3.8(d) Payment should also be made for any previously
approved conservator and/or attorney fees.

3.8(e) The Public Administrators Accounting Section requires
that the Public Guardian provide them with a plan for the
distribution of all remaining estate assets before they will
prepare the Final Accounting. It is up to the Deputy on the
Closing Desk to prepare an acceptable plan for the distribution
of the conservatee’s assets.

3.8(e)(1) If the estate is to be probated pursuant to a will, the
executor/administrator must provide the Deputy with certified
Letters of Administration. The Letters are then sent to the
Accounting Section with the request for the Final Accounting.

3.8(e)(2) If there is no real property and the value of the Estate
is less than $100,000, the assets may be distributed without a
formal probate of the Estate. When this occurs, the Closing
Deputy must secure 13100 affidavits from all persons entitled
to inherit from the Estate. The notarized affidavits are then sent
with the request for Final Accounting.

3.8(e)(3) If there is real property or the value of the estate is
otherwise over $100,000, and there is no one named and/or
willing to act as Executor, the case shall be referred to the
Public Administrator. A statement verifying the Public
Administrator’s willingness to handle the case must then be
sent with the request for the Final Accounting.

3.8(e)(4) If there is no will, and no one to complete a 13100
affidavit, and the estate is under $100,000, the case may be
referred to Final Accounting with the State Department of
Health Services claim attached. After fees are paid, any
remaining funds will be remitted to DHS in partial payment of
their claim.
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3.8(¢)(5) If the Estate is minimal, but includes personal
property, the Closing Deputy must request authority to sell the
property. If the request is granted and the property is sold, the
Final Accounting may then be requested.

3.9 In order for the Public Guardian to be fully discharged
from the conservatorship, a Final Accounting must be filed
with, and approved by, the Court.

3.9(a) All Public Guardian accountings are prepared by the
Public Guardian’s Accounting Section, and filed with the Court
by County Counsel.

3.9(b)All accountings are prepared in accordance with
approved accounting practices.

3.9(c) Final Accountings for deceased conservatees must
essentially cover 3 major areas.

3.9(c)(1) Payments of debts or creditors claims.

3.9(c)(2) Approval of fees and costs for the conservator and
Counsel.

3.9(c)(3) Approval of the distribution plan for the assets
remaining in the estate after the debts and fees have been paid.

3.10 When the Order approving the Final Accounting is
received, it is to be routed to the Public Administrator’s
Distribution Unit.

3.10(a) Distribution Unit staff will pay any Court ordered fees
and costs to Public Guardian, County Counsel or other outside
Counsel (i.e., Public Defender, PVP attorney, etc.)

3.10(b) Distribution Unit staff will then distribute all remaining
estate funds in accordance with the Court order.
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3.11 Any and all actions taken in the closing of the
conservatorship case must be documented on the Public
Guardian’s computer system in a thorough and timely manner.

In addition, the Legislature mandated that county public guardian agencies
educate their staff. Specifically, Probate Code section 2923, as added by the
Statutes of 2006, Chapter 493, unambiguously requires that:

“On or before January 1, 2008 the public guardian shall comply
with the continuing education requirements that are established
by the California Association of Public Administrators, Public
Guardians, and Public Conservators.” [Emphasis added.]

There are no education requirements for Public Guardians under prior law.
Now Public Guardians must incur additional costs in obtaining and/or
developing training materials as well as compensating instructors and their
trainees.

At this time, in December of 2007, the curriculum for the continuing
education requirements has not been established by the California
Association of Public Administrators, Public Guardians, and Public
Conservators. The complexity of case managing the frail elderly suggests
that topics would include, for example, the appropriate use of antipsychotic
drugs. In a December 4, 2007 issue of the Wall Street Journal, attached in
pertinent part, in Volume 4, page 244, it was noted that:

“Nearly 30% of the nursing home population is receiving
antipsychotic drugs ... In a practice known as “off label” use of
prescription drugs, patients can get these powerful medicines whether
they are psychotic or not.”

Further it was noted in the Judicial Counsel’s “Recommended Practices for
Improving the Administration of Justice in Probate Conservatorship Cases”,
attached herein in pertinent part in Volume IV, on page 48, that:

“There is no available training or instructions in how to use the
Judicial Council forms GC-335, Capacity Declaration-
Conservatorship and GC-335A, Dementia Attachment to Capacity
Declaration-conservatorship. The forms are “all or none”, that is,
“has or does not have” capacity. Many adults under consideration
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have impaired, not absent, decisional capacity. There is no standard
as to the timing between the assessment and the hearing. Capacity
may have changed in two to three months in many cases.
Psychologists are not qualified to make medication recommendations
required for GC-335A.”

Consequently, the Legislature correctly identified education as a key
requirement in conservatorship reform and such new duties are subject to
reimbursement as claimed herein.

Also there are other mandates imposed on county public guardians as a
result of the new court review of probate conservatorships six months after
appointment of a conservator and annually thereafter. This means a
substantial increase, perhaps a doubling, in procedures, such as accountings
required by the court if not waived, filed by the Public Guardian.

Specifically, Probate Code Section 1850(a) as amended by Chapters 492 and
493, Statutes of 2006, now requires:

“1850. (a) Except as provided in subdivision (b), each
conservatorship initiated pursuant to this part shall be reviewed
by the court * * *as follows:

(1) At the expiration of six months after the initial appointment
of the conservator, the court investigator shall visit the
conservatee, conduct an investigation in accordance with the
provisions of subdivision (a) of Section 1851, and report to the
court regarding the appropriateness of the conservatorship and
whether the conservator is acting in the best interests of the
conservatee regarding the conservatee's placement, quality of
care, including physical and mental treatment, and finances.
The court may, in response to the investigator's report, take
appropriate action including, but not limited to:

(A) Ordering a review of the conservatorship pursuant to
subdivision (b).

(B) Ordering the conservator to submit an accounting pursuant
to subdivision (a) of Section 2620.” [Emphasis added.]
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Under prior law, Section 1850(a) as amended by Chapter 79, Statutes of 1990,
merely required:

“Except as provided in subdivision (b), each conservatorship
initiated pursuant to this part shall be reviewed by the court one
year after the appointment of the conservator and biennially
thereafter.” [Emphasis added. ]

Under prior law, there is no mention of ordering the conservator to “submit an
accounting” or ordering a “review the conservatorship pursuant to subdivision
(b)”. These six month duties are new and impose additional work upon the
Public Guardian.

In addition, under Probate Code Section 1850(a)(2) et seq., as amended by
Chapters 492 and 493, Statutes of 2006, the Public Guardian is required,
under the specified circumstances to perform the following activities:

“(2) One year after the appointment of the conservator and
annually thereafter. However, at the review that occurs one
year after the appointment of the conservator, and every
subsequent review conducted pursuant to this paragraph, the
court may set the next review in two years if the court
determines that the conservator is acting in the best interests of
the conservatee. In these cases, the court shall require the
investigator to conduct an investigation pursuant to subdivision
(a) of Section 1851 one year before the next review and file a
status report in the conservatee's court file regarding whether
the conservatorship still appears to be warranted and whether
the conservator is acting in the best interests of the conservatee.
If the investigator determines pursuant to this investigation that
the conservatorship still appears to be warranted and that the
conservator is acting in the best interests of the conservatee
regarding the conservatee's placement, quality of care,
including physical and mental treatment, and finances, no
hearing or court action in response to the investigator's report is
required.

(b) The court may, on its own motion or upon request by any
interested person, take appropriate action including, but not
limited to, ordering a review of the conservatorship, including
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at a noticed hearing, and ordering the conservator to present an
accounting of the assets of the estate pursuant to Section 2620.

(c) Notice of a hearing pursuant to subdivision (b) shall be
provided to all persons listed in subdivision (b) of Section
1822.” [Emphasis added.]

Under prior law, Section 1850(b) as amended by Chapter 79, Statutes of 1990,
merely indicates that Section 1850(a) does not apply to:

“(1) A conservatorship for an absentee as defined in Section
1403.

(2) A conservatorship of the estate for a nonresident of this state
where the conservatee is not present in this state.”

Section 1850, then, now requires the Public Guardian to perform additional
work in complying with more frequent and as well as more specific
conservatorship reviews.

In addition, the such reviews can now be triggered by any “interested person”
under Section 1850(b) as the “court may, on its own motion or upon request
by any interested person, take appropriate action”. Under prior law, there was
no similar provision. So, interested persons, such as family members, can
request the court at any time to hold a noticed hearing for a review of the
conservatorship and an ad-hoc accounting of the assets. The Public Guardian
typically deals with clients and their “interested persons”, including
dysfunctional “interested persons”. Accordingly, the Public Guardian has an
additional increase in accountings.

The test claim legislation imposes new documentation requirements on the
Public Guardian which are not found under prior law.

Court staff are now required to document, inspect and copy related records
of a conservatorship and to interview the conservator on pending
conservatorships. This duty on Court staff, in turn, imposes new duties on
the Public Guardian as a mandated conservator to provide documentation in
compliance with Probate Code section 1851(a), Statutes of 2006, Chapters
492 and 493, as follows:
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“(a) When court review is required pursuant to Section 1850,
the court investigator shall, without prior notice to the
conservator except as ordered by the court for necessity or to
prevent harm to the conservatee, visit the conservatee. The
court investigator shall inform the conservatee personally that
the conservatee is under a conservatorship and shall give the
name of the conservator to the conservatee. The court
investigator shall determine whether the conservatee wishes to
petition the court for termination of the conservatorship,
whether the conservatee is still in need of the conservatorship,
whether the present conservator is acting in the best interests of
the conservatee, and whether the conservatee is capable of
completing an affidavit of voter registration. In determining
whether the conservator is acting in the best interests of the
conservatee, the court investigator's evaluation shall include an
examination of the conservatee's placement, the quality of care,
including physical and mental treatment, and the conservatee's
finances. To the greatest extent possible, the court investigator
shall interview individuals set forth in subdivision (a) of
Section 1826, in order to determine if the conservator is acting
in the best interests of the conservatee. If the court has made an
order under Chapter 4 (commencing with Section 1870), the
court investigator shall determine whether the present condition
of the conservatee is such that the terms of the order should be
modified or the order revoked. Upon request of the court
investigator, the conservator shall make available to the court
investigator during the investigation for inspection and copying
all books and records, including receipts and any expenditures,
of the conservatorship.” [Emphasis added.]

“(a) When court review is required, the court investigator shall
visit the conservatee. The court investigator shall inform the
conservatee personally that the conservatee is under a
conservatorship and shall give the name of the conservator to
the conservatee. The court investigator shall determine whether
the conservatee wishes to petition the court for termination of
the conservatorship, whether the conservatee is still in need of
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the conservatorship, whether the present conservator is acting in
the best interests of the conservatee, and whether the
conservatee is capable of completing an affidavit of voter
registration. If the court has made an order under Chapter 4
(commencing with Section 1870), the court investigator shall
determine whether the present condition of the conservatee is
such that the terms of the order should be modified or the order
revoked.”

Regarding increased documentation duties, the court now requires additional
supporting documentation, meaning additional staff time and effort to gather
the information. If the court wishes to inspect and copy court records,
accounting staff must be available to obtain the records and monitor the
copying of records.

Accordingly, increased documentation requirements are imposed on county
public guardians, including new accounting documentation forms and
procedures. '

Accounting

The test claim legislation imposed new accounting requirements upon
county public guardians. Compliance is required when serving populations
defined under sections 2920(b) and 2920(a)(1) of the Probate code.

Among other things, Probate Code Section 2620(c) requires accountings
submitted by guardians and conservators to include additional specified
supporting documentation. Locally, for example, the probate court has
ordered the Public Guardian to attach the closing statements from bank
accounts we collect. Specifically section 2620(c) requires that:

“2620. Periodic accounting of guardian or conservator; final
court accounting; filing of original account statements

(c) Along with each court accounting, the guardian or
conservator shall file supporting documents, as provided in this
section.
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(1) For purposes of this subdivision, the term "account
statement" shall include any original account statement from
any institution, as defined in Section 2890, or any financial
institution, as defined in Section 2892, in which money or other
assets of the estate are held or deposited.

(2) The filing shall include all account statements showing the
balance as of the close of the accounting period of the court
accounting. If the court accounting is the first court accounting
of the guardianship or conservatorship, the guardian or
conservator shall provide to the court all account statements

showing the account balance immediately preceding the date

the conservator or guardian was appointed and all account
statements showing the account through the closing date of the
first court accounting.

(3) If the guardian or conservator is a private professional or
licensed guardian or conservator, the guardian or conservator
shall also file all original account statements, as described
above, showing the balance as of all periods covered by the
accounting. However, courts may instead provide by local rule
that the court shall retain all documents lodged with it under
this subdivision until the court's determination of the guardian's
or conservator's account has become final, at which time the
documents shall be returned to the depositing guardian or
conservator or delivered to any successor appointed by the
court.

(4) The filing shall include the original, closing escrow
statement received showing the charges and credits for any sale
of real property of the estate.

(5) If the ward or conservatee is in a residential care facility or a
long-term care facility, the filing shall include the original bill
statements for the facility.

(6) This subdivision shall not apply to the public guardian if
the money belonging to the estate is pooled with money
belonging to other estates pursuant to Section 2940 and Article
3 (commencing with Section 7640) of Chapter 4 of Part 1 of
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Division 7. Nothing in this section shall affect any other duty or
responsibility of the public guardian with regard to managing
money belonging to the estate or filing accountings with the
court.

(7) If any document to be filed or lodged with the court under
this section contains the ward's or conservatee's social security
number or any other personal information regarding the ward or
conservatee that would not ordinarily be disclosed in a court
accounting, an inventory and appraisal, or other nonconfidential
pleadings filed in the action, the account statement or other
document shall be attached to a separate affidavit describing the
character of the document, captioned "CONFIDENTIAL
FINANCIAL STATEMENT" in capital letters. Except as
otherwise ordered by the court, the clerk of the court shall keep
the document confidential except to the court and subject to
disclosure only upon an order of the court. The guardian or
conservator may redact the ward's or conservatee's social
security number from any document lodged with the court
under this section.”

Section 2620(c) was rewritten by the Statutes of 2006, Chapter 493 and

previously read under prior law'%:

“(c) Along with each court accounting, the guardian or
conservator shall file all original account statements from any
institution, as defined in Section 2890, or any financial
institution, as defined in Section 2892, in which money or other
assets of the estate are held or deposited, showing the balance
as of the close of the accounting period of the court accounting.
If the court accounting is the first court accounting of the
guardianship or conservatorship, the guardian or conservator
shall provide to the court the account statement for the account
balance immediately preceding the date the conservator or
guardian was appointed and the account statement or statements
for the account through the closing date of the first court

12 Stats.2000, c. 565 (A.B.1950), added subd. (c), relating to submission to court, copies of account
statements .
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accounting. This subdivision shall not apply to the public
guardian if the money belonging to the estate is pooled with
money belonging to other estates pursuant to Section 2940 and
Article 3 (commencing with Section 7640) of Chapter 4 of Part
1 of Division 7. Nothing in this section shall affect any other
duty or responsibility of the public guardian with regard to
managing money belonging to the estate or filing accountings
with the court.”

Absent from prior law [section 2620(c)], are the additional duties imposed
by Chapter 493, Statutes of 2006 such as the requirement that for the sale of
real property of the estate, the filing now must include the original, closing
escrow statement received showing the charges and credits for any sale of
real property of the estate. Both the prior still-in-effect requirements as well
as the additional requirements are included in the test claim legislation as all
such requirements must be met in complying with the new mandates to serve
the ‘high risk” conservatee under section 2920(a)(1) and the ‘last resort’
conservatee under section 2920(b).

In addition, the test claim legislation requires that accountings submitted by
guardians and conservators to be subject to random and full review and
verification by the court. Specifically, Section 2620(d) as amended by the
Statutes of 2006, Chapter 493, mandates that:

“(d) Each accounting is subject to random or discretionary, full
or partial review by the court. The review may include
consideration of any information necessary to determine the
accuracy of the accounting. If the accounting has any material
error, the court shall make an express finding as to the severity
of the error and what further action is appropriate in response to
the error, if any. Among the actions available to the court is
immediate suspension of the guardian or conservator without
further notice or proceedings and appointment of a temporary
guardian or conservator or removal of the guardian or
conservator pursuant to Section 2650 and appointment of a
temporary guardian or conservator.”

Section 2620(d) was rewritten by the Statutes of 2006, Chapter 493 and
previously read under prior law":

B Stats.2001, c. 563 (A.B.1286)
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“(d) If any document to be filed with the court under this
section contains the ward or conservatee's social security
number or any other personal information regarding the ward or
conservatee that would not ordinarily be disclosed in a court
accounting, an inventory and appraisal, or other nonconfidential
pleadings filed in the action, the account statement shall be
attached to a separate affidavit describing the character of the
document in proper form for filing, captioned
'CONFIDENTIAL FINANCIAL STATEMENT' in capital
letters. Except as otherwise ordered by the court, the clerk of
the court shall keep the document confidential except to the
court and subject to disclosure only upon an order of the court.”

Absent from prior law [section 2620(d)], are the additional duties imposed
by Chapter 493, Statutes of 2006 such as the requirement that each
accounting is subject to random or discretionary, full or partial review by the
court where the review may include consideration of any information
necessary to determine the accuracy of the accounting. Both the prior still-
in-effect requirements as well as the additional requirements are included in
the test claim legislation as all such requirements must be met in complying
with the new mandates to serve the ‘high risk” conservatee under section
2920(a)(1) and the ‘last resort’ conservatee under section 2920(b).

Los Angeles County has detailed numerous accounting duties in its
Procedures Manual, attached in pertinent part in Volume 3, pages 258-259
as follows:

“3.1 The assigned Deputy must ensure that accountings are
prepared on a timely basis. He/she will use a computer-
generated report to ensure that required time frames are
met.

3.2 When an accounting petition is received, it will indicate
the hearing date on the first page. The Deputy must
calendar the hearing date and check the calendar results on
or soon after that date.
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3.3 Upon receipt of the Court Order approving an accounting,
and if sufficient funds are available, fee payments should
be made and periodic fees should be budgeted.

3.4 If a Public Guardian Inquiry (PGI) is received on an LPS
~ case the assigned Deputy must respond to it within 10
business days of receipt.

3.4(a) The Deputy must prepare a draft response; consult with
their immediate supervisor and with the accounting unit
or other agencies in order to respond appropriately.

3.5 If an interested party objects to a probate accounting, the
assigned Deputy must consult with County Counsel so that
they may respond appropriately to the objection.

3.6 In the event an objector to a Public Guardian accounting is
requesting a surcharge, Public Guardian management staff
must be notified immediately. Management staff must, in
turn, notify County Counsel so they can assist in
responding to the request for surcharge.

3.7 Current accountings should be filed on the left side of the
estate folder. Accountings may be discarded upon receipt
of the order approving them except for the most current
accounting. It should be retained until the subsequent
accounting is filed.

3.7(a) For Audit purposes, all orders approving accountings
must be retained and filed on the left side of the case estate
folder.”

Also, the Public Guardian is now required to make all books and records,
including receipts for any expenditures, available to any person designated
by the court to verify the accuracy of the accounting, upon reasonable
notice. Specifically, Section 2620(¢e) as amended by the Statutes of 2006,
Chapter 493, requires that:

“(e) The guardian or conservator shall make available for
inspection and copying, upon reasonable notice, to any person
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designated by the court to verify the accuracy of the accounting,
all books and records, including receipts for any expenditures,
of the guardianship or conservatorship.”

Section 2620(e) was rewritten by the Statutes of 2006, Chapter 493 and
previously read under prior law':

"(e) The petition requesting approval of the account may
include additional requests for authorization, instruction,
approval, or confirmation authorized by this division, including,
but not limited to, a request for any order authorized under
Chapter 8 (commencing with Section 2640).”

Absent from prior law [section 2620(e)], are the additional duties imposed
by Chapter 493, Statutes of 2006 such as the requirement to make available
for inspection and copying, upon reasonable notice, to any person designated
by the court to verify the accuracy of the accounting, all books and records,
including receipts for any expenditures, of the guardianship or
conservatorship . Both the prior still-in-effect requirements as well as the
additional requirements are included in the test claim legislation as all such
requirements must be met in complying with the new mandates to serve the
‘high risk” conservatee under section 2920(a)(1) and the ‘last resort’
conservatee under section 2920(b).

The number of court accountings performed by public guardians is expected
to substantially increase. During the past year and one half (August 2005
through December 2006) the Los Angeles County Public Guardian prepared
over 600 probate accountings. This number includes identifying and
preparing old and problematic court accountings. Based upon the current
caseload the number of court trust accountings that must be prepared each
year is 854.

Current staffing is unable to meet this demand without substantial overtime.
Failure to timely perform the required accountings, may lead to court
surcharges and contempt citations.

New requirements for timely accountings are specified in Section 2620.2
(a),(b),(c),(d) as amended by Statutes of 2006, Chapter 493, as follows:

* Stats.2001, c. 563 (A.B.1286)
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“(a) Whenever the conservator or guardian has failed to file an
accounting as required by Section 2620, the court shall require
that written notice be given to the conservator or guardian and
the attorney of record for the conservatorship or guardianship
directing the conservator or guardian to file an accounting and
to set the accounting for hearing before the court within 30 days
of the date of the notice or, if the conservator or guardian is a
public agency, within 45 days of the date of the notice. The
court may, upon cause shown, grant an additional 30 days to
file the accounting.

(b) Failure to file the accounting within the time specified *-*
*under subdivision (a), or within 45 days of actual receipt of
the notice, whichever is later, shall constitute a contempt of the
authority of the court as described in Section 1209 of the Code
of Civil Procedure.

(c) If the conservator or guardian does not file an *—*
*accounting with all appropriate supporting documentation and
set the accounting for hearing as required by Section 2620, the
court shall do one or more of the following and shall report that
action to the board established pursuant to Section 6510 of the
Business and Professions Code:

(1) Remove the conservator or guardian as provided under
Atticle 1 (commencing with Section 2650) of Chapter 9 of Part
4 of Division 4.

(2) Issue and serve a citation requiring a guardian or
conservator who does not file a required accounting to appear
and show cause why the guardian or conservator should not be
punished for contempt. If the guardian or conservator
purposely evades personal service of the citation, the guardian
or conservator shall be immediately removed from office.

(3) Suspend the powers of the conservator or guardian and
appoint a temporary conservator or guardian, who shall take
possession of the assets of the conservatorship or guardianship,
investigate the actions of the conservator or guardian, and
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petition for surcharge if this is in the best interests of the ward
or conservatee. Compensation for the temporary conservator or
guardian, and counsel for the temporary conservator or
guardian, shall be treated as a surcharge against the conservator
or guardian, and if unpaid shall be considered a breach of
condition of the bond % '

(4)(A) Appoint legal counsel to represent the ward or
conservatee if the court has not suspended the powers of the
conservator or guardian and appoint a temporary conservator or
guardian pursuant to paragraph (3). Compensation for the
counsel appointed for the ward or conservatee shall be treated
as a surcharge against the conservator or guardian, and if
unpaid shall be considered a breach of a condition on the bond,
unless for good cause shown the court finds that counsel for the
ward or conservatee shall be compensated according to Section
1470. The court shall order the legal counsel to do one or more
of the following:

(i) Investigate the actions of the conservator or guardian, and
petition for surcharge if this is in the best interests of the ward
or conservatee.

(il) Recommend to the court whether the conservator or
guardian should be removed.

(iii) Recommend to the court whether money or other property
in the estate should be deposited pursuant to Section 2453,
2453.5, 2454, or 2455, to be subject to withdrawal only upon
authorization of the court.

(B) After resolution of the matters for which legal counsel was
appointed in subparagraph (A), the court shall terminate the
appointment of legal counsel, unless the court determines that
continued representation of the ward or conservatee and'the
estate is necessary and reasonable.

* * *(5) If the conservator or guardian is exempt from the

licensure requirements of Chapter 6 (commencing with Section
6500) of Division 3 of the Business and Professions Code, upon
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ex parte application or any notice as the court may require,
extend the time to file the accounting, not to exceed an
additional 30 days after the expiration of the deadline described
in subdivision (a), where the court finds there is good cause and
that the estate is adequately bonded. After expiration of any
extensions, if the accounting has not been filed, the court shall
take action as described in paragraphs (1) to (3), inclusive.

(d) Subdivision (c) does not preclude the court from
additionally taking any other appropriate action in response to a
failure to file a proper accounting in a timely manner.”

Sections 2620.2 (a),(b),(c),(d) were rewritten by the Statutes of 2006,
Chapter 493 and previously read under prior law'’:

“(a) Whenever the conservator or guardian has failed to file an
account as required by Section 2620, the court shall require that
written notice be given to the conservator or guardian and the
attorney of record for the conservatorship or guardianship
directing the conservator or guardian to file an account and to
set the account for hearing before the court within 60 days of
the date of the notice or, if the conservator or guardian is a
public agency, within 120 days of the date of the notice.

(b) Failure to file the account within the time specified in the
notice and any additional time allowed by the court under
subdivision (a), or within 45 days of actual receipt of the notice,
whichever is later, shall constitute a contempt of the authority
of the court as described in Section 1209 of the Code of Civil
Procedure.

(c) If the conservator or guardian does not file an account and
set the account for hearing as required by Section 2620 the
court shall do one or more of the following:

(1) Remove the conservator or guardian as provided under
Article 1 (commencing with Section 2650) of Chapter 9 of Part
4 of Division 4.

5 Stats.2001. c. 359 (S.B.140).
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(2) Issue and serve a citation requiring a guardian or
conservator who does not file a required account to appear and
show cause why the guardian or conservator should not be
punished for contempt. If the guardian or conservator
purposely evades personal service of the citation, the guardian
or conservator shall be removed from office.

(3) Suspend the powers of the conservator or guardian and
appoint a temporary conservator or guardian, who shall take
possession of the assets of the conservatorship or guardianship,
investigate the actions of the conservator or guardian, and
petition for surcharge if this is in the best interest of the ward or
conservatee. Compensation for the temporary conservator or
guardian, and counsel for the temporary conservator or
guardian, shall be treated as a surcharge against the conservator
or guardian, and if unpaid shall be considered a breach of
condition of the bond, unless for good cause shown the court
finds that the temporary conservator or guardian, and counsel
for the temporary conservator or guardian, shall be
compensated from the estate.

(4)(A) Appoint legal counsel to represent the ward or
conservatee if the court has not suspended the powers of the
conservator or guardian and appoint a temporary conservator or
guardian pursuant to paragraph (3). Compensation for the
counsel appointed for the ward or conservatee shall be treated
as a surcharge against the conservator or guardian, and if
unpaid shall be considered a breach of a condition on the bond,
unless for good cause shown the court finds that counsel for the
ward or conservatee shall be compensated according to Section
1470. The court shall order the legal counsel to do one or more
of the following:

(i) Investigate the actions of the conservator or guardian, and
petition for surcharge if this is in the best interest of the ward or

conservatee.

(il) Recommend to the court whether the conservator or
guardian should be removed.
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(ii1) Recommend to the court whether money or other property
in the estate should be deposited pursuant to Section 2453,
2453.5, 2454, or 2455 to be subject to withdrawal only upon
authorization of the court.

(B) After resolution of the matters for which legal counsel was
appointed in subparagraph (A), the court shall terminate the
appointment of legal counsel, unless the court determines that
continued representation of the ward or conservatee and the
estate is necessary and reasonable.

(5) Order that money or property in the estate be deposited
pursuant to Section 2453, 2453.5, 2454, or 2455 to be subject to
withdrawal only upon authorization of the court.

(6) Grant, upon ex parte application or such notice as the court
may require, time to file the account, not to exceed an
additional 60 days after the expiration of the deadline described
in subdivision (a), where the court finds there is good cause and
that the estate is adequately bonded. After expiration of any
extensions, if the account has not been filed, the court shall take
action as described in paragraphs (1) to (5), inclusive.

(d) Subdivision (c¢) does not preclude the court from
additionally taking any other appropriate action in response to a
failure to file a proper accounting in a timely manner.”

Prior law [sections 2620.2 (a),(b),(c),(d)] as amended by Statutes of 2001,
Chapter 359, made non-substantive changes to the provisions imposed by
Chapter 493, Statutes of 2006. These still-in-effect requirements are
included in the test claim legislation as all such requirements must be met in
complying with the new mandates to serve the ‘high risk” conservatee under
section 2920(a)(1) and the ‘last resort’ conservatee under section 2920(b).

The Los Angeles County Public Guardian is required to prepare 2,613
accounting each year. This includes both LPS and Probate Conservatorship
cases. This takes into account that the court will allow filing probate cases
biannually. If not, the number of accountings will increase to 2,913. The
Public Guardian has 9 accounting staff whose only job requirement is to
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produce court accountings. The average production rate is 18 accounting per
month. Even recent changes in the probate code have reduced the number of
completed accountings to 15 per month. In order to meet the demand for
accountings the accounting staff must be increased to 16 people, an increase
of 7 people.

Recently the California Judicial Council released a summary of the new
“simplified accounting schedules”. The initial impression is that this
simplified accounting summary is easier for the court to review, but is
cumbersome and duplicative from existing documents currently prepared by
court-appointed conservators. The proposed Judicial Council form would be
mandated and would require more detailed documentation, the filing of
original bank statements, escrow papers and care invoices. It will take
longer to produce an accounting with the ancillary documentation. Not only
the production of the accounting more time consuming, but it also increases
the documentation for receipting income and describing expenses will also
increase.

Further, as noted in the Judicial Council Meeting, October, 2007, report,
attached herein in Volume II, page 170:

“The Probate and Mental Health Advisory Committee
recommends that the Judicial Council adopt or approve Judicial
Council forms for use by conservators and guardians to prepare
and file standard and simplified accountings, and adopt a
California Rule of Court to define these types of accountings
and prescribe the use of the new forms. This proposal would
implement a requirement of the Omnibus Conservatorship and
Guardianship Reform Act of 2006.

The intent here is to simplify accountings and perhaps less expensive to
prepare.

But others feel that the opposite is occurring. For example, consider the
comment in SP07-10, “robate: Notice of Conservatee’s Rights (adopt form
GC-341 and approve form GC-341(MA))”, attached herein in pertinent part
in Volume II, pages 182-183.

“While most of our comments address specific issues or
suggestions for enhancing the effectiveness of various
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individual provisions, our overreaching concern about this
entire enterprise is that in our zeal to prevent deplorable abuses
of a few wunscrupulous fiduciaries, we will render the
conservatorship/guardianship process inaccessible to middle
class families who will be unable to afford the increased
expense which the new law now mandates. It is also our fear
that the complexity of the new  requirements and the
sophistication of understanding necessary to perform the
additional duties and takes will preclude conscientious, but
nonprofessional, family members from serving on behalf of
their vulnerable loved ones. We, therefore, urge you to keep
these concerns in mind as you incorporate this comment period
into your final work product.”

Nevertheless, the new changes as reported in Probate Code Section 2620 list
numerous and complex accounting changes, documentation requirements.
Moreover court personnel are required to enforce the new rules and to
conduct random or discretionary reviews. These changes clearly increase
the level of service and costs for county public guardians.

Also, in the event the conservator fails to file an account on a timely basis,
the law allows for the conservator to be cited into court to prepare the
accounting. The time limits for the public sector were reduced from 120
days to 45 days. Failure to comply with these requirements subjects the
conservator to removal, punishment for contempt or other appropriate
action.

Estate Management

Accounting is only one aspect of estate management. County public
guardians must perform many specific duties in establishing and maintaining
estates for the section 2920(b) as well as the section 2920(a)(1) conservatee.
The duties in establishing an estate are detailed in the County of Los
Angeles Procedure manual attached in pertinent part in volume 3 on pages
207-214, and include on pages 207-209:

“3.0 The assigned deputy public guardian is responsible for
bringing all the conservatee’s income and assets under the
control of the public Guardian. To avoid any loss to the estate,
the deputy must act quickly to identify, locate and marshall
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those assets and income which will be necessary to ensure that
the conservatee’s needs are met.

3.1 Upon receipt of a new case, the assigned -case
administration deputy must initiate a request to the conservator
administrator assistant (CAA) unit asking for “set-up” of the
case. Basic actions included in the request should be:

3.1(a) Change of address (postal) — all of the conservatee’s mail
must be redirected to the Public Guardian’s address. Changes
should be requested from all known addresses from which the
conservatee receives mail.

3.1(b) Benefit applications — Initial applications should be filed
for any and all benefits to which the conservatee may be
entitled if he/she is not already receiving them. This may
include Medi-Cal Long Term Care (LTC), SSI, SSA and/or
Veterans Administration (VA) benefits.

3.1(c) Payee changes — Representative payee applications must
be filed on behalf of the public guardian for any and all
benefits, pensions and/or annuities, which the conservatee may
be receiving.

3.1(d) Changes in Level of Care — Certain benefits, particularly
SSI and VA, vary by level of care. If the conservatee has
moved from one level of care to another, the benefit source
must be notified and the case record annotated. |

3.1(e) Next-of-Kin Forms — Information must be solicited from
the conservatee’s family in regard to family structure,
emergency contacts and pre-need mortuary and burial
preferences.

3.1(f) Verification of Insurance Policies — The current value,
beneficiaries, costs and benefits of all known policies of the

conservatee must be verified by the issuing company.

3.2 Upon receipt of a new case where the conservatee has bank
accounts and upon which letters of conservatorship have been
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received, the assigned case administration deputy can proceed
with requests/referrals to the Treasurer Tax Collector (TTC)
regarding marshalling the conservatee’s financial assets.

3.2(a) Bank Accounts

3.2(a)(1) If the conservatee is the sole owner, the deputy should
usually request collection of the bank account, which will then
be deposited to the conservatorship account. An exception
would be a Certificate of Deposit with a high interest rate,
which will be maturing within the next 3-6 months. Such
situations should be discussed with the deputy’s supervisor
before collection is requested. If the asset is not immediately
marshaled, the deputy must change the vesting to indicate that
the public guardian is in control.

3.2(a)(2) If the conservatee’s account is a joint account, a
written request must be sent to the bank to freeze the account.
A determination should then be made on the division of the
asset with the other joint tenant. If the joint tenant agrees, the
deputy should work with them to close the account, marshalling
the conservatee’s share. If ownership cannot be determined, the
deputy must ask county counsel to petition for a court
determination of ownership interests.

3.2(a)(3) If there is an emergent need for funds to meet the
conservatee’s needs, the deputy may submit a written request to
the public guardian property deputy to do a manual collection
of the bank account. Such a request, however, should only be
done in urgent situations. Otherwise, the Treasurer and Tax
Collector should handle the collection.”

It should be noted that safeguards are required to protect estate assets. In this
regard the Judicial Council reminds, in their September 10, 2007 report,
attached in pertinent part in Volume 2, page 3 that:

“ ... among the most significant are the duties to (1) keep the
conservatee’s money and property separate from the
conservator’s or any other person’s (para. (b);(2) keep accurate
records of all transactions and, for professional conservators, to
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maintain prudent accounting systems and safeguards to guard
against embesslement and other cash-asset mismanagement
(*para. (b)(8)); and (3) secure the conservatees’s real and
personal property as soon as possible after appointment,
including insuring it at appropriate levels and protecting it
against damage, destruction, or loss (para. (b)(10)).”

The duties in maintaining an estate with respect to handling income are
detailed in the County of Los Angeles Procedure manual attached in
pertinent part in volume 3 on pages 215-218, and include thereon:

“3.1 Income

The assigned Deputy must review all income on a regular basis
to ensure that the conservatee is receiving all income and/or
benefits to which they are entitled.

3.1(a) Income must be budgeted as a “fixed receipt.” Once it
has been, the Deputy shall monitor receipt of the income
through review of the case ledger and/or the computer
generated exception reports.

3.1(b) If income is interrupted, immediate steps must be taken
to determine the cause of the disruption and to intervene if

nccessary.

3.1(c) If there is a change in income, the Deputy must ensure
that the budget is amended to reflect the change.

3.2 Applications and Benefits

Applications must be filed for all benefits to which the
conservatee may be entitled (see Policy # Estate
Management — Initial), and, once received, the Deputy must
ensure the conservatee’s continuing eligibility.

3.2(a) If the conservatee is eligible to Social Security (SSA)

benefits and is in pay status, the Deputy need only monitor for
continued receipt and annual standard of living increases. The
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benefit is not dependent upon level of care, assets or other
income.

3.2(b) If the conservatee is eligible to SSI, the benefits will vary
by level of care and the amount of other income received.

3.2(b)(1) It is up to the assigned Deputy to notify SSI of any
changes in income, assets, or level of care, which may affect the
conservatee’s eligibility or benefit amount.

3.2(b)(2) It is also up to the Deputy to request an application for
SSI when the conservatee moves into an SSI eligible situation
(e.g. from an incarceration or state hospitalization into a board
and care).

3.2(c) If the conservatee becomes eligible to MediCal, an
application for it must be filed. This is particularly important
when the conservatee has no other medical insurance (see
Policy # Health Insurance).

3.2(c)(1) When the conservatee is eligible to and receiving
MediCal benefits, the Deputy must notify MediCal of any
increase in assets over $2,000 or change in level of care.

3.2(c)(2) When a conservatee has moved out of a nursing home,
they have lost their eligibility to Long-Term Care (LTC)
MediCal and other medical insurance arrangements must be
made.

3.2(c)(3) If a conservatee’s assets increase to such a level that
spend down cannot be accomplished in the prescribed time
frame (e.g., due to sale of real property), they lose their LTC
MediCal eligibility. In such a situation, the Deputy may have
to arrange for private care payment to the facility.

3.2(d) The conservatee’s eligibility to Veteran’s benefits may
depend upon whether the V.A. has found them “incompetent”
or “competent” by their standards. V.A. benefits may also
hinge upon the conservatee’s level and specific place of care.
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3.2(d)(1) If the conservatee is on a V.A. care contract, the
Deputy must ascertain the length of the contract and be
prepared to make other payment arrangements when the
contract expires.

3.2(e) Conservatees receiving SSA may also be eligible to
MediCare benefits, whether due to age (65 and over) or
disability. There are also other circumstances that allow an
individual to purchase MediCare (see Policy # , Health
Insurance).

3.2(e)(1) Cases should be reviewed for conservatees
approaching their 65" birthday. The MediCare application
should be filed 90 days prior to maximize their benefit time.

3.2(e)(2) January — March of each calendar year is an open
enrollment period for MediCare. Applications should be filed
at that time for older conservatees who failed to apply at the
proper time.

3.2(e)(3) If the conservatee is in a MediCare + Choice HMO,
the Deputy must determine the provider and coverage. If the
conservatee moves from one level of care to another, a change
in provider may be necessary (e.g., when a conservatee moves
from independent living to a skilled nursing facility).

3.2(e)(3)(1) Monitoring coverage is important since a physician
at the skilled nursing facility may be an HMO provider and
medications may be covered by the HMO plan. Some HMOs
have provisions for mail order prescriptions, which
substantially reduce the co-payment expenses.”

Regarding health insurance, the duties in maintaining an estate with respect
to handling income are detailed in the County of Los Angeles Procedure
manual -attached in pertinent part in volume 3 on pages 228-231, and include
thereon:

“4.1 MediCal — An application for Medi-Cal should be filed for
any conservatee who appears to be eligible to its benefits.
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Upon request from a Deputy, the CAA Unit will complete and
file all necessary application forms.

4.1(a) Basic eligibility requirements are that the individual must
be at least 18 years old and disabled for at least one year and
have less than $2,000 in assets. The conservatee’s home is
excluded in the property valuation if the conservatee, their
spouse, or their dependent or disabled children are residing in
the home. The home is also excluded for a nursing home
patient who intends to return to the home when discharged.

4.1(b) Supplemental Security Income (SSI) recipients receive
Medi-Cal coverage with a -0- share of cost. An application for
SSI should be filed if it appears the conservatee is eligible to it.

4.1(b)(1) To be eligible for SSI, an individual must be at least
65 years of age, or an adult who has been disabled for at least
one year.

4.1(b)(2) SSI/Medi-Cal provides for inpatient hospital
coverage, outpatient treatment, certain durable equipment,
prescriptions, and long-term care. Glasses, hearing aids and
dental coverage may also be provided with prior authorization.

4.1(c) If a conservatee meets eligibility requirements, the
Deputy must ensure that a MediCal application is prepared and
submitted to the Los Angeles County Department of Social
Services.

4.1(c)(1) If the conservatee has no other income and is in a
nursing home, an IMD, or board and care, an SSI application
must be made.

4.1(c)(2) If the conservatee has other income, but he/she is in a
board and care or an IMD with income less than the SSI dual

income allowance, an SSI application must also be made.

4.1(d) If the conservatee has prior medical expenses, and if the
conservatee meets eligibility requirements, an application may
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be made for retroactive coverage for the 3 months prior to the
application. '

4.1(d)(1) Special care must be taken to identify any asset that
was not available to the conservatee during the retroactive
period. Circumstances must be clearly documented so that
asset limits can be met.

4.1(d)(2) If the conservatee had unpaid medical expenses for a
period more than 3 months prior to the application, these may
still be covered by Medi-Cal. Under the Hunt vs. Kizer
decision, prior medical expenses may be paid using current
income by reducing the share of cost of the beneficiary to -0-
for a specified length of time. If this is needed by the
conservatee, an application must be filed for it.

4.1(e) When eligibility is determined, the conservatee is issued
a MediCal card that looks like a credit card. Upon receiving the
MediCal, or BIC card, the Deputy must make copies of the card
to distribute to all medical care providers. The original should
be kept in the case financial folder.

4.1(f) If a conservatee is eligible to both Medi-Cal and
MediCare, Medi-Cal pays the MediCare Part B premiums and
also acts as MediCare “gap” insurance, covering all the
MediCare co-payments and deductibles.

MediCare is usually provided to individuals who have a work history and
are eligible for Social Security retirement benefits. To be eligible, an
individual must be over the age of 65 or an adult who has a work history and
has been disabled for at least two years. Spouses and disabled children of
eligible adults may also be eligible to MediCare.

“4.2(a) MediCare insurance can be either the - traditional
MediCare or a MediCare + Choice HMO.

4.2(a)(1) Traditional MediCare is evidenced by a MediCare
card describing Part A and Part B coverage.
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4.2(a)(2) MediCare + Choice is an alternative wherein the
conservatee elected to participate in an HMO, such as Secure
Horizons, or another HMO or PPO carrier.

4.2(b) The assigned Deputy must ascertain the type of
MediCare coverage that the conservatee is holding. When the
conservatee has an HMO or PPO, the Deputy must ensure that
medical care is provided by an authorized health care provider
and prescriptions are sought through approved pharmacies or
approved mail order programs so as to maximize the benefit of
the insurance.

4.2(c) If the conservatee is a resident of a skilled nursing
facility, the facility must be notified of the coverage, so that an
authorized medical care provider is sought and prescriptions are
processed through an approved provider.

4.2(d) The conservator has the option of changing the coverage
from the traditional coverage to a choice program and vice
versa. When a decision such as this is considered, the Deputy
must consult with his/her Supervisor and the decision and
rationale for the change must be documented in the
conservatee’s case file and on the Public Guardian computer
system.

4.2(e) In the event a conservatee does not have MediCare
coverage but is eligible to it, the Deputy may purchase the
coverage for them. Applications are only accepted from
January to March of each year for coverage beginning the
following July. Each year the Deputy should review his/her
caseload to evaluate if an application should be filed for
MediCare coverage for any conservatee.

4.2(e)(1) An individual becomes eligible to MediCare on their
65th birthday. The MediCare application must be filed in the 3
months prior to or 3 months following the month of the 65th
birthday to avoid paying a penalty for late enrollment.”

In the event the conservatee is covered by a health insurance other than
MediCare or MediCal, the assigned Deputy must determine the insurance
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carrier, ascertain the location of the health insurance card or ask for a
duplicate, and ask the carrier for evidence and extent of coverage and a
provider directory.

“4.3(a)The Deputy must determine the scope of the coverage
and determine how payment is made for it (i.e., is payment
covered by the conservatee’s retirement benefits or made by the
conservatee privately). If the payment is not made by
automatic deduction from income, and if the insurance is to be
retained, arrangements must be made to budget the premium
payments.

4.3(b) The Deputy must ensure that health insurance is
maintained. In the event the conservatee 1s moved from one
location or level of care to another, the Deputy must ensure that
medical providers are changed accordingly so that the
conservatee retains access to covered medical care.”

The duties in maintaining an estate with respect to budgeting and bill
payments are detailed in the County of Los Angeles Procedure manual
attached in pertinent part in volume 3 on pages 218-220, and include
thereon:

“3.3 Budgeting and Bill Payments

An integral part of estate management is the disbursement of
payments for the cost of the conservatee’s care, maintenance
and support. This may be done by budget or by check request,
but only upon approval of the Deputy.

Note: In LPS, payments can only be made within the limits set
by the rate order for the case. In order to exceed the rate order,
the Deputy must request County Counsel petition the court for
the authority to do so.

3.3(a) Budgets: All disbursements that are payable on a regular
basis and in a specified amount should be budgeted. Examples
include: care, share of cost/liability, rent, and personal needs.
Payment is based upon a “Fixed Disbursement Authorization”
(FDA) completed by the service or care provider. Monthly bills

58
69

_66_




SECTION 5: WRITTEN NARRATIVE - THE COUNTY OF LOS ANGELES PUBLIC
GUARDIAN OMNIBUS CONSERVATORSHIP REFORM MANDATES TEST CLAIM

are not needed. Changes in amount must be accompanied by a
new FDA.

3.3(a)(1) Pre-vouchers: Disbursements for known services that
cannot be made automatically, because the amounts vary and
are not issued on a regular basis, may be paid via a pre-voucher
budget. Examples include pharmacy bills and utility bills. The
payments are pre-authorized by the Deputy to an upper
payment limit. The Accounting Technician will then be able to
pay the bill without a check request, as long as the charges do
not exceed the authorized limit.

3.3(a)(2) Periodic Fees: On Probate cases, court ordered
monthly fees may be budgeted. A copy of the Court order must
accompany the budget for the Accounting Technician to
process it.

3.3(a)(3) Personal Needs Allowance: The assigned Deputy
must determine the personal needs allowance for the
conservatee. Sufficient reserves should be created to allow for
additional expenditures for clothing and special events. The
personal needs allowance should be budgeted as a fixed
disbursement, although no FDA is needed for it.

3.3(b) Property Management: Other than the assigned Deputy,
only Property Management may initiate a budget on a case, and
then only for property related disbursements. Examples of
budgeted property management disbursements include storage
charges and gardening costs.

3.3(b)(1) Property Management may also initiate check request
payments for individual expenses such as title reports, property
taxes and insurance.

3.3(b)(2) Because of Property Management’s ability to
independently initiate payments requests, it is very important
that the Public Guardian Deputy monitor all payments made on
a case to ensure that care payments retain first priority over
property costs.
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3.3(c) Check Requests: Payments of individual bills and one-
time-only charges are to be made by check request.

3.3(c)(1) Upon receipt of an invoice, the Deputy must review it
and decide whether it should be paid.

3.3(c)(2) A Deputy may initiate a check request or ask that it be
done by the CAA Unit after reviewing it for duplication.

3.3(c)(3) An invoice or other documentation must accompany
the check request for Accounting to process it.

3.3(d) Compromising Debts: Attempts should always be made
‘to compromise debts which pre-date the conservatorship, which
the conservatee cannot afford to pay in full, or which, in LPS,
exceed the case’s rate order.

3.3(d)(1) In Probate, if the amount is large, or represents a
significant portion of the estate, Court authority for the payment
should be sought. Otherwise, if the debt is justified, it may be
paid without Court involvement.

3.3(d)(2) In LPS, if the debt precedes the conservatorship
and/or paying it would exceed the rate order, Court authority
must be sought and granted before any payment can be made.

3.3(e) Household employees: For those conservatees living
independently with in-home assistance, it is always preferable
that their in-home employees come from a licensed agency.
However, if the conservatee has household employees who are
not employed through an agency, the assigned Deputy must
treat the employees as employees of the conservatee

3.3(e)(1) The Deputy must secure an employer ID number in
the name of the conservatee and pay appropriate Social Security
and employer taxes.

3.3(e)(2) The Deputy must also ensure that there is workers
compensation coverage for the employee(s).
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3.3(e)(3) Payment to the employee may be budgeted if they are
paid a specific rate on a regular basis.

3.3(e)(4) If the employee is paid sporadically or at a varying
rate, then they should be paid by check request based upon
documentation of the dates of service and the rate of payment
agreed upon in advance between the Deputy and the employee.”

The duties in maintaining an estate with respect to managing and selling
estate assets is detailed in the County of Los Angeles Procedure manual
attached in pertinent part in volume 3 on pages 220-222, and include
thereon:

“3.4 Managing and Selling Estate Assets
“The assets of the conservatee, such as real and personal

property, must be closely monitored to ensure against loss or
waste. For specific policies and procedures in the management

and sale of estate assets, see Policy # Management of
Real Property, Policy # Management of Personal
Property, and Policy # on Vehicles.

3.4(a) Particular attention should be given to the conservatee’s
personal effects, which may have no monetary value, but which
may have considerable value to the conservatee and/or his/her
family. Whenever possible, such personal items should remain
with the conservatee or be given to family for safekeeping.

3.4(b) The Deputy must closely monitor cases with personal
property to ensure that the cost of storage does not exceed the
actual value of the property being stored.

3.4(c) Decisions on disposition of estate assets must be made as
soon as possible in the course of the conservatorship and must
be reviewed regularly thereafter.

3.5 Taxes

The estate must be managed in such a way as to minimize any
tax liability to the conservatee.
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3.5(a) In the sale of real property, consideration must be given
to the tax ramifications (i.e., capital gains tax).

3.5(b) For those conservatorships which require income tax
returns, the Deputy must ensure that all necessary

documentation is provided to the TTC Tax Unit, so they may

complete the filings in a timely manner.

3.6 Court Deadlines

The assigned Deputy must ensure that any court required
petitions are filed in a timely manner. This includes
appointment of a Probate Referee, preparation of the Inventory
and Appraisal, requests for authorization to sell personal
residences, confirmations of sales, and court accountings.

3.7 Litigations

Some conservatorship estates may be involved in litigation,
such as recovering assets fraudulently taken prior to the
establishment of the conservatorship. Whenever the estate is
involved in litigation, the assigned Deputy must work closely
with the attorney handling the case to ensure a successful
recovery.

3.8 Documentation

Any and all actions taken in the management of the
conservatorship estate must be documented in a thorough and
timely manner.

3.9 Case Terminations

When a conservatorship terminates through a court order or
death, immediate steps must be taken toward closing the case.
Before sending the case to the Closing Desk, the assigned
Deputy should notify any appropriate parties, pay any debts
which arose in the course of the conservatorship, and delete any
ongoing budgets.”
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Inventories and Appraisals

As noted in the Judicial Counsel’s September 10, 2007 reprot , attached
herein in pertinent part in Volume II, page 37:

“Probate Code section 2610 requires a conservator or guardian of
the estate to file an Inventory and Appraisal of the assets of the
estate. The inventory is a list of all property of the estate of
which the conservator or guardian has possession or knowledge.
The appraisal states the fair market value of each property as of
the date of the fiduciary’s appointment.

Until this year, the law did not require copies of the Inventory
and Appraisal to be delivered to anyone involved or interested in
the proceeding unless they had previously filed and served a
formal request to be notified of important filings in the case. The
Omnibus Conseervatorship and Guardianship Reform Act of
2006 has changed that. Section 2610 has been amended to
require the conservator or guardian of the estate to mail copies of
the filed Inventory and Appraisal to the consevatee, the attorneys
for the conservatee or ward, and the conservatee’s spouse or
registered domestic partner and closest relatives.”

The conservator, then, is now required to mail a copy of the inventory and
appraisal to the conservatee and any known relatives with a copy of a
Judicial Council notice instructing either the conservatee or any known
relatives on how to object to the Inventory and Appraisal. Section 2610(a),
as amended by the Statutes of 2006, Chapter 493, provides that:

(a) “Within 90 days after appointment, or within any further
time as the court for reasonable cause upon ex parte petition of
the guardian or conservator may allow, the guardian or
conservator shall file with the clerk of the court and mail to the
conservatee and to the attorneys of record for the ward or
conservatee, along with notice of how to file an objection, an
inventory and appraisal of the estate, made as of the date of the
appointment of the guardian or conservator. A copy of this
inventory and appraisal, along with notice of how to file an
objection, also shall be mailed to the conservatee's spouse or
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registered domestic partner, the conservatee's relatives in the
first degree, and, if there are no such relatives, to the next
closest relative, unless the court determines that the mailing
will result in harm to the conservatee.”

Section 2610(a)'® was rewritten by the Statutes of 2006, Chapter 493. It
rewrote subd. (a) and added subd. (¢). Prior to amendment subd. (a) had
read:

“a) Within 90 days after appointment, or within such further
time as the court for reasonable cause upon ex parte petition of
the guardian or conservator may allow, the guardian or
conservator shall file with the clerk of the court an inventory
and appraisal of the estate, made as of the date of the
appointment of the guardian or conservator.”

It should be noted that duties imposed under the new [above] provisions as
well as provisions imposed under prior law which are still-in-effect are
claimed herein as duties under both types of provisions must be performed
in serving the new classes of populations under section 2920(a)(1) and
section 2920(b).

Additional inventory and appraisal duties are set forth in Section 2640 as
amended by the Statutes of 2006, Chapter 493, as follows:

“2640. (a) At any time after the filing of the inventory and

16 Prior law includes Former § 2610, added by Stats.1979, c. 726, § 3, amended by
Stats.1982, c. 1535, § 11; Stats.1988, ¢. 1199, § 70.5, relating to similar subject matter,
was repealed by Stats.1990, ¢. 79 (A.B.759), § 13, operative July 1, 1991. Transitional
provisions, see Probate Code § 3. For text of former section, see Appendix (App. § 1 et
seq.) at end of Code. Former § 1550, enacted by Stats.1931, c. 281, p. 678, § 1550,
amended by Stats.1941, c. 447, p. 1739, § 1; Stats.1943, c. 120, p. 821, § 1; Stats.1943,
c. 1053, p. 2994, § 3; Stats.1945, c. 1308, p. 2459, § 1; Stats. 1953, c. 65, p. 727, § 3;
Stats.1970, c. 1282, p. 2330, § 21; Stats.1973, c. 142, p. 411, § 59; Stats.1976, c. 289, p.
599, § 2; Stats.1976, c. 634, p. 1501, § 2. Former § 1901, added by Stats.1957, c. 1902,
p. 3313, § 1, amended by Stats.1959, c. 347, p. 2270, § 2; Stats.1970, c. 1282, p. 2331,
§ 22; Stats.1973, c. 142, p. 413, § 2; Stats.1976, c. 289, p. 599, § 3; Stats.1976, c. 634,
p. 1502, § 4. Former § 2610, added by Stats.1979, c. 726, § 3, amended by Stats.1982,
c. 1535, § 11; Stats.1988, c. 1199, § 70.5 and, C.C.P. § 1773, amended by Code
Am.1880, c. 74, § 14; Stats.1907, c. 514, § 8; Stats.1913,c. 125, § 1.
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appraisal, but not before the expiration of 90 days from the
issuance of letters or any other period of time as the court for
good cause orders, the guardian or conservator of the estate
may petition the court for an order fixing and allowing
compensation to any one or more of the following:

(1) The guardian or conservator of the estate for services
rendered to that time.

(2) The guardian or conservator of the person for services
rendered to that time.

(3) The attorney for services rendered to that time by the
attorney to the guardian or conservator of the person or estate or
both.

(b) Notice of the hearing shall be given for the period and in the
manner provided for in Chapter 3 (commencing with Section
1460) of Part 1.

(c) Upon the hearing, the court shall make an order allowing (1)
any compensation requested in the petition the court determines
is just and reasonable to the guardian or conservator of the
estate for services rendered or to the guardian or conservator of
the person for services rendered, or to both, and (2) any
compensation requested in the petition the court determines is
reasonable to the attorney for services rendered to the guardian
or conservator of the person or estate or both. The
compensation allowed to the guardian or conservator of the
person, the guardian or conservator of the estate, and to the
attorney may, in the discretion of the court, include
compensation for services rendered before the date of the order
appointing the guardian or conservator. The compensation
allowed shall thereupon be charged to the estate. Legal services
for which the attorney may be compensated include those
services rendered by any paralegal performing legal services
under the direction and supervision of an attorney. The petition
or application for compensation shall set forth the hours spent
and services performed by the paralegal.
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(d) Notwithstanding the provisions of subdivision (c), the
guardian or conservator shall not be compensated from the
estate for any costs or fees that the guardian or conservator
incurred in unsuccessfully opposing a petition, or other request
or action, made by or on behalf of the ward or conservatee,
unless the court determines that the opposition was made in
good faith, based on the best interests of the ward or
conservatee.”

Section 26407 as amended by the Statutes of 2006, Chapter 493 added subd.
(d) relating to compensation to the conservator.

It should be noted that duties imposed under the new [above] provisions as
well as provisions imposed under prior law which are still-in-effect are
claimed herein as duties under both types of provisions must be performed
in serving the new classes of populations under section 2920(a)(1) and
section 2920(b).

The duties of the public guardian in filing an inventory and appraisal are set
forth in Los Angeles County’s Procedure Manual, attached in pertinent part
in Volume 3, pages 224-226, as follows:

“4.1 The Inventory and Appraisal must be filed within 90 days
of the conservator’s appointment. If it appears that this
deadline will not be met, the assigned Deputy Public
Conservator may file a -0- (zero) asset Inventory or a partial
Inventory and Appraisal of the known assets. If the delay is
likely to be lengthy, the Deputy may request an ex parte
petition to extend the time period for filing the Inventory and
Appraisal. If the petition is granted, the assigned Deputy must

17 prior law includes Stats.1998, c. 581, Former § 2640, added by Stats.1979, c. 726, §
3, amended by Stats.1987, c. 358, § 5, relating to similar subject matter, was repealed by
Stats.1990, ¢. 79 (A.B.759), § 13, operative July 1, 1991. Former § 1556, enacted by
Stats.1931, c. 281, § 1556, amended by Stats.1951, c. 128, § 1. Former § 1659, enacted
by Stats.1931, c. 281, § 1659, amended by Stats.1949, c. 1463, § 1. Former § 2640,
added by Stats.1979, c. 726, § 3, amended by Stats.1987, c. 358, § 5. Former § 2910,
added by Stats.1979, c. 726, § 3. C.C.P. § 1776, amended by Stats.1907, c. 514, § 10.
Stats.1929, c. 633, § 10. Stats.1850, c. 115, § 47. C.C.P. § 1776, amended by
Stats.1907, c. 514, § 10. Stats.1929, c. 633, § 10. Stats.1850, c. 115, § 47.
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ensure that the Inventory and Appraisal is filed within that time
to avoid any adverse court ruling.

42 A Supplemental Inventory and Appraisal may be filed
any time after the original Inventory and Appraisal is filed,
however, the Supplemental Inventory should be filed within 90
days of discovery of an asset or of Public Guardian’s taking
possession of that newly discovered asset.

43 When an Inventory consists of assets which must be
appraised, a Probate Referee must be assigned.

4.3(a) In order to have a Referee assigned, the Deputy must
initiate a request to the CAA Unit. The assigned CAA must
then initiate a request to the Treasurer Tax Collector, as TTC
controls the rotational list of Probate Referees. Once the CAA
is given the name and address of the assigned Probate Referee,
they will mail the necessary asset information to that Referee.
When the Referee completes the appraisal, the signed Inventory
and Appraisal will be returned to the Public Guardian for filing
with the Court.

43(b) Once a Probate Referee has been assigned to a case, all
subsequent Supplemental Inventories on that case will be sent
to the same Referee rather than having to request a new one.

4.4 Certain assets are not to be included in the Inventory and
Appraisal:

4 4(a) Income of any kind, whether it be salary, benefits or
dividends, is not to be inventoried.

4 4(b)Real property outside the state is not subject to the
jurisdiction of California courts and is therefore not included in
the Inventory, although income received from, and expenses
paid on, the property are included in the conservator’s
accounting. The conservator may include the real property for
informational purposes only, giving the asset a -0- value.
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4.4(c) Assets held in a Trust are not part of the conservatorship
estate and are, therefore, not to be inventoried. This is
particularly important to note in regard to real property.

4.4((1) Assets not in the possession of the Public Guardian, and
clearly not under the control of the Public Guardian, should not
be inventoried.

4.4(e) Worthless stocks: When the value of stock is doubtful or
unknown, an opinion on the value of the stock, or any evidence
of potential value, should be obtained from a stockbroker before
it is inventoried.

4.5 When the assets of an Estate are very specialized and/or
very valuable, use of an expert appraiser may be warranted.
Such appraisals may be used to establish values for jewelry, art,
coin collections, and stamp collections among other things.
Property Management can arrange for the use of an expert
appraiser, if so requested.

4.6 In the event one of the conservatee’s assets is a business
interest, an appraisal as to the value of the business interest is
necessary. This may require use of an “expert” appraiser and
should be arranged through the Public Administrator’s
“Business Committee.”

4.7 Preparation and Filing of the Inventory and Appraisal

4.7(a) If the conservatorship Estate has no assets, or only cash
assets, then a Probate Referee is not required. In such cases, the
CAA will complete the Inventory and Appraisal, sign at the
appropriate places, and send it to County Counsel for filing.
Once a Court conformed copy is received, a copy must be filed
in the case and another sent to the Accounting Department for
their information.

4.7(b)If a Probate Referee is appointed, the Inventory and
Appraisal listing all assets known to be in the Estate must be
sent to that Probate Referee. A cover letter must be sent with
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the appraisal requesting a return date to comply with the court
deadlines.

4.7(b)(1) Upon receipt of the completed Inventory and
Appraisal from the Probate Referee, the assigned CAA must
make copies of the appraisal, pay the referee and forward the
original Inventory to County Counsel for filing. When a Court
conformed copy is received, copies are to go to the case file and
to Accounting.

4.8 Any interested party may file an objection to the Inventory
and Appraisal. An objection can be made questioning the value
of the Estate or of a particular asset. The objection must be
filed within 30 days after the Inventory and Appraisal has been
filed. After notice is given, the Court shall determine the value
of any asset to which an objection has been filed. This may
require additional appraisals of the asset(s) in question.

4.8(a) If there is no change in the value, or the objections are
overruled, thé costs of any additional appraisals may be
assessed either against the Estate or against any objecting party.

4.9 It is important to note that failure to file an Inventory and
Appraisal in a timely manner may be cause for the Court to
revoke a conservator’s Letters. If the Estate suffered any loss
due to the conservator’s failure to file an inventory and
Appraisal, the conservator may be held liable and surcharged
for those losses.”

In addition, there are special procedures required for property management,
detailed and incorporated herein by reference in volume 3, pages 255-252;
and, for the management of personal property detailed and incorporated
herein by reference in volume 3, pages 232-241; and, for the management of
real property detailed and incorporated herein by reference in volume 3,
pages 242-248; and, vehicles detailed and incorporated herein by reference
in volume 3, pages 260-264; and, property insurance detailed and
incorporated herein by reference in volume 3, pages 2249-251.

Therefore, the public guardian is now required to perform extensive duties in
preparing and filing an Inventory and Appraisal of all assets within ninety
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(90) after appointment. The new legislation now requires the conservator to
send a copy of the court filed inventory and appraisal along with a notice on
how to file an objection to the Inventory and Appraisal to the conservatee’s
spouse, registered domestic partner and relatives within the first degree. This
requirement is a new activity. The conservator will now be responsible for
photocopying the inventory and appraisal to family members. This may lead
to an additional hearing questioning the value of an asset or reporting a
missing asset. Objections to the inventory and appraisal are rare. If this new
activity prompts additional hearings, the impact will be on the assigned
deputy managing the case as well as our county counsel.

Residential Placement

The test claim legislation imposes new duties on the public guardian in
evaluating the least restrictive appropriate residential placement of a ward
or conservatee.

Probate Code sections 2352 (a) through (e), as amended the Statutes of
2006, Chapter 490, require that the guardian or conservator select the
residence of the ward or conservatee that is the least restrictive appropriate
residence that is available and necessary to meet the needs of the ward or
conservatee and that is in the best interests of the ward or conservatee
(consistent with current law). Specifically, sections 2352 (a) through (d)
mandate that:

“(a) The guardian may establish the residence of the ward at
any place within this state without the permission of the court.
The guardian shall select the least restrictive appropriate
residence that is available and necessary to meet the needs of
the ward, and that is in the best interests of the ward.

(b) The conservator may establish the residence of the
conservatee at any place within this state without the
permission of the court. The conservator shall select the least
restrictive appropriate residence, as described in Section
2352.5, that is available and necessary to meet the needs of the
conservatee, and that is in the best interests of the conservatee.

¢) If permission of the court is first obtained, a guardian or
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conservator may establish the residence of a ward or
conservatee at a place not within this state.

(d) An order under subdivision (c) shall require the guardian or
conservator either to return the ward or conservatee to this state,
or to cause a guardianship or conservatorship proceeding or its
equivalent to be commenced in the place of the new residence,
when the ward or conservatee has resided in the place of new
residence for a period of four months or a longer or shorter
period specified in the order.” [Emphasis added.]

In addition, section 2352(e)(1) requires that a guardian or conservator file a
notice of change of residence with the court, within 30 days of the date of
the change, and to include in the notice a declaration that the change of
residence is consistent with the above least restrictive-best interest standard.
Specifically section 2352(e)(1) states:

“(e)(1) The guardian or conservator shall file a notice of change
of residence with the court within 30 days of the date of the
change. The conservator shall include in the notice of change
of residence a declaration stating that the conservatee's change
of residence is consistent with the standard described in
subdivision (b). The Judicial Council shall, on or before
January 1, 2008, develop one or more forms of notice and
declaration to be used for this purpose.” [Emphasis added.]

Also, section 2352(e)(2) requires that a guardian or conservator mail a copy
of the above notice to specified persons and to file a proof of service of the
notice with the court. In particular, section 2352(e)(2) provides that:

“(2) The guardian or conservator shall mail a copy of the notice
to all persons entitled to notice under subdivision (b) of Section
1511 or subdivision (b) of Section 1822 and shall file proof of
service of the notice with the court. The court may, for good
cause, waive the mailing requirement pursuant to this paragraph
in order to prevent harm to the conservatee or ward.” [Emphasis
added.]

Further requirements are imposed under the test claim legislation if a
guardian or conservator proposes to remove the ward or conservatee from
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his or her personal residence:

- The guardian or conservator must mail to specified persons a
notice of his or her intention to change the residence.

- In the absence of an emergency, the notice shall be mailed at
least 15 days before the proposed removal of the ward or
conservatee from his or her personal residence.

- If the notice is served less than 15 days before the proposed
removal of the ward or conservatee, the guardian or
conservator shall set forth the emergency basis for the
removal.

- The guardian or conservator shall file proof of service of the
above notice with the court.

The [above ] duties are detailed in section 2352(e)(3) as follows:

“(3) If the guardian or conservator proposes to remove the ward
or conservatee from his or her personal residence, the guardian
or conservator shall mail a notice of his or her intention to
change the residence of the ward or conservatee to all persons
entitled to notice under subdivision (b) of Section 1511 and
subdivision (b) of Section 1822. In the absence of an
emergency, that notice shall be mailed at least 15 days before
the proposed removal of the ward or conservatee from his or
her personal residence. If the notice is served less than 15 days
prior to the proposed removal of the ward or conservatee, the
guardian or conservatee shall set forth the basis for the
emergency in the notice. The guardian or conservator shall file
proof of service of that notice with the court.” [Emphasis
added.]

Sections 2352 (a) through (e) were rewritten by Statutes of 2006, Chapter
490, which had previously read under prior law'®:

8 Former § 2352, added by Stats.1979, c. 726, § 3, amended by Stats.1986, c. 615, § 1,
relating to similar subject matter, was repealed by Stats.1990, ¢. 79 (A.B.759), § 13,
operative July 1, 1991
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“(a) The guardian or conservator may fix the residence of the
ward or conservatee at either of the following:

(1) Any place within this state without the permission of the
court. In fixing the residence, the guardian or conservator shall
select the least restrictive appropriate setting which is available
and necessary to meet the needs of the ward or conservatee, and
which is in the best interests of the ward or conservatee. In
making a determination of the appropriate level of care for
wards or conservatees, guardians or conservators may utilize
the statewide nursing home preadmission screening program or
a comparable assessment by a community-based case
management organization.

(2) A place not within this state if permission of the court is
first obtained.

(b) An order under paragraph (2) of subdivision (a) shall require
the guardian or conservator either to return the ward or
conservatee to this state, or to cause a guardianship or
conservatorship proceeding or its equivalent to be commenced
in the place of the new residence, when the ward or conservatee
has resided in the place of new residence for a period of four
months or such longer or shorter period as is specified in the
order.

(¢) The guardian or conservator shall promptly mail to the court
notice of all changes in the residence of the ward or
conservatee.

(d) This section does not apply where the court has made an
order under Section 2351 pursuant to which the conservatee
retains the right to fix his or her own residence.”

Further, the Legislature has specified presumptions and requirements which
Public Guardians must follow in assessing the least restrictive appropriate
residence for each conservatee, including a presumption that the personal
residence of the conservatee at the time of commencement of the
conservatorship proceeding is the least restrictive appropriate residence for
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the conservatee. If necessary, a hearing to determine if removal of the
conservatee from his or her personal residence is provided. Specifically,

sections 2352.5 (a)-(e), as added by the Statutes of 2006, Chapter 490,
provide that:

“(a) It shall be presumed that the personal residence of the
conservatee at the time of commencement of the proceeding is
the least restrictive appropriate residence for the conservatee.
In any hearing to determine if removal of the conservatee from
his or her personal residence is appropriate, that presumption
may be overcome by a preponderance of the evidence.

(b) Upon appointment, the conservator shall determine the
appropriate level of care for the conservatee.

(1) That determination shall include an evaluation of the level
of care existing at the time of commencement of the proceeding
and the measures that would be necessary to keep the
conservatee in his or her personal residence.

(2) If the conservatee is living at a location other than his or her
personal residence at the commencement of the proceeding, that
determination shall either include a plan to return the
conservatee to his or her personal residence or an explanation of
the limitations or restrictions on a return of the conservatee to
his or her personal residence in the foreseeable future.

(¢) The determination made by the conservator pursuant to
subdivision (b) shall be in writing, signed under penalty of
perjury, and submitted to the court within 60 days of
appointment as conservator.

(d) The conservator shall evaluate the conservatee's placement
and level of care if there is a material change in circumstances
affecting the conservatee's needs for placement and care.”
[Emphasis added.]

The new laws require the conservator to conduct “level of care” assessment
to determine the least restrictive placement at the time of appointment and at
any time there is a material change in circumstances. This assessment must
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be submitted to the court 60 days after appointment. In addition to this
assessment, whenever a conservatee resides in his/her personal residence at
the time of appointment and the conservator wishes to remove the
conservatee, additional notices and documentation is required to justify a
move outside his/her home.

The Public Guardian will thus be required to conduct level of care
assessments, conduct a more though evaluation of the client’s needs and
capabilities whenever placement is needed outside a conservatee’s home and
send legal notices of proposed placement not only to the conservatee but
other interested parties.

Therefore, public guardians are now mandated to perform assessments and
other duties [as specified above] in determining the least restrictive
appropriate residence for each conservatee.

Also, new legal provisions in the test claim legislation require the public
guardian to justify the sale of the conservatee’s personal residence and
explain why other alternatives are not available. In addition there are new
procedures for the sale and appraisals. Specifically, section 2591.5, as added
by the Statutes of 2006, Chapter 490, requires that:

“(a) Notwithstanding any other provisions of this article, a
conservator seeking an order under Section 2590 authorizing a
sale of the conservatee's personal residence shall demonstrate to
the court that the terms of sale, including the price for which the
property is to be sold and the commissions to be paid from the
estate, are in all respects in the best interests of the conservatee.

(b) A conservator authorized to sell the conservatee's personal
residence pursuant to Section 2590 shall comply with the
provisions of Section 10309 concerning appraisal or new
appraisal of the property for sale and sale at a minimum offer
price. Notwithstanding Section 10309, if the last appraisal of
the conservatee's personal residence was conducted more than
six months prior to the proposed sale of the property, a new
appraisal shall be required prior to the sale of the property,
unless the court finds that it is in the best interests of the
conservatee to rely on an appraisal of the personal residence
that was conducted not more than one year prior to the

_83...




SECTION 5: WRITTEN NARRATIVE - THE COUNTY OF LOS ANGELES PUBLIC
GUARDIAN OMNIBUS CONSERVATORSHIP REFORM MANDATES TEST CLAIM

proposed sale of the property. For purposes of this section, the
date of sale is the date of the contract for sale of the property.

(c) Within 15 days of the close of escrow, the conservator shall
serve a copy of the final escrow settlement statement on all
persons entitled to notice of the petition for appointment for a
conservator and all persons who have filed and served a request
for special notice and shall file a copy of the final escrow
statement along with a proof of service with the court.

(d) The court may, for good cause, waive any of the
requirements of this section, except the requirements regarding
appraisal times in subdivision (b).”

The Public Guardian will thus be required to do additional assessments and
evaluations in order to seek sale. The delay in sale may impact the use of
county revolving funds to pay for mortgage payments, insurance and taxes.
This may require the Public Guardian to use County General Fund
reimbursements for funds advanced to preserve the estate. The Los Angeles
County Public Guardian, is currently responsible for 162 parcels of real
property, either developed or vacant land, ranging in value from $5,000 to
$1.2 million.

It should be noted that if the reimbursements to the county revolving fund
are insufficient to repay the amounts advanced for real property, such
expenditures may be recovered pursuant to Section 2623. In this regard, an
indigent fund is claimed herein®’.

The Statutes of 2006, Chapter 490 amend provisions relating to residential
real property transactions. Section 2540 provides that:

“(a) Except as otherwise provided in Sections 2544 and 2545,
and except for the sale of a conservatee's present or former
personal residence as set forth in subdivision (b), sales of real
or personal property of the estate under this article are subject
to authorization, confirmation, or direction of the court, as
provided in this article.

¥ See “Section 2623” heading following herein for further discussion.
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(b) In seeking authorization to sell a conservatee's present or
former personal residence, the conservator shall notify the court
that the present or former personal residence is proposed to be
sold and that the conservator has discussed the proposed sale
with the conservatee. ** *The conservator shall inform the
court whether the conservatee supports or is opposed to the
proposed sale and shall describe the circumstances that
necessitate the proposed sale, including whether the conservatee
has the ability to live in the personal residence and why other
alternatives, including, but not limited to, in-home care
services, are not available. The court, in its discretion, may
require the court investigator to discuss the proposed sale with
the conservatee. This subdivision shall not apply when the
conservator is granted the power to sell real property of the
estate pursuant to Article 11 (commencing with Section 2590).”

Section 2540 under prior law [the Statutes of 1990, Chapter 79] was
amended by the statutes of 2006, Chapter 490 in subd. (a), inserted "present
or former"; in subd. (b), in the first sentence, inserted "present or former", in
the second sentence substituted "The" for "In addition, the" and substituted
"personal residence and why other alternatives, including, but not limited to,
in-home care services, are not available" for "residence"; and in the third
sentence, substituted "Article 11 (commencing with Section 2590)" for
"Section 2590".

It should be noted that duties imposed under the new [above] provisions as
well as provisions imposed under prior law which are still-in-effect are
claimed herein as duties under both types of provisions must be performed
in serving the new classes of populations under section 2920(a)(1) and
section 2920(b).

Section 2543, as amended by Statutes of 2006, Chapter 490, specifies that:

“(a) If estate property is required or permitted to be sold, the
guardian or conservator may:

(1) Use discretion as to which property to sell first.

(2) Sell the entire interest of the estate in the property or any
lesser interest therein.
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(3) Sell the property either at public auction or private sale.

(b) Subject to Section 1469, unless otherwise specifically
provided in this article, all proceedings concerning sales by
guardians or conservators, £** publishing and posting notice
of sale, reappraisal for sale, minimum offer price for the
property, reselling the #**property, report of sale and petition
for confirmation ***of sale, and notice and hearing of **
*that petition, making orders authorizing sales, rejecting or
confirming sales and reports of sales, ordering and making
conveyances of property sold, and allowance of commissions,
shall conform, as nearly as may be, to the provisions of this
code concerning sales by a personal representative *—**3s
described in Articles 6 (commencing with Section 10300), 7
(commencing with Section 10350), 8 (commencing with
Section 10360), and 9 (commencing with Section 10380) of
Chapter 18 of Part 5 of Division 7. The provisions concerning
sales by a personal representative as described in the
Independent Administration of Estates Act, Part 6
(commencing with Section 10400) of Division 7 shall not apply
to this subdivision.

(c) Notwithstanding Section 10309, if the last appraisal of the
conservatee's personal residence was conducted more than six
months prior to the confirmation hearing, a new appraisal shall
be required prior to the confirmation hearing, unless the court
finds that it is in the best interests of the conservatee to rely on
an appraisal of the personal residence that was conducted not
more than one year prior to the confirmation hearing.

(d) The clerk of the court shall cause notice to be posted
pursuant to subdivision (b) only in the following cases:

(1) If posting of notice of hearing is required on a petition for
the confirmation of a sale of real or personal property of the

estate.

(2) If posting of notice of a sale governed by Section 10250
(sales of personal property) is required or authorized.
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(3) **%If posting of notice is ordered by the court.”

Section 2543 under prior law [the Statutes of 1990, Chapter 79] was
amended by the statutes of 2006, Chapter 490, rewrote subd. (b); inserted
subd. (c); recast former subd. (c) as subd. (d); and in newly designated
subd. (d), substituted "If" for "Where" two times and substituted "If" for "In
any case where". Prior to amendment, subd. (b) had read:

"(b) Subject to Section 1469, unless otherwise specifically
provided in this article, all proceedings concerning sales by
guardians or conservators, giving notice of sale, reselling the
same property, return of sale and application for confirmation
thereof, notice and hearing of such application, making orders
authorizing sales, rejecting or confirming sales and reports of
sales, ordering and making conveyances of property sold, and
allowance of commissions, shall conform, as nearly as may be,
to the provisions of this code concerning sales by a personal
representative, other than the Independent Administration of
Estates Act, Part 6 (commencing with Section 10400) of
Division 7."

According to the Judicial Council of California, October 12, 2007 report,
attached in pertinent part in Volume II, on page 213:

“The Omnibus Act substantially rewrote existing law concerning
notice of change of residence of conservatees or wards within
California. Before the new law, conservators or guardians were
required merely to “promptly” mail notice to the court of all changes
in the conservatee’s or wards residence within the state. No specific
time period within which to mail the notice was stated, no one other
than the court was entitled to receive the notice or otherwise to be
advised about a change in residence, and no notice to the court or
anyone else in advance of the move was required.”

It should be noted that duties imposed under the new provisions as well as
provisions imposed under prior law which are still-in-effect are claimed
herein as duties under both types of provisions must be performed in serving
the new classes of populations under section 2920(a)(1) and section 2920(b).
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Section 2590, as amended by Statutes of 2006, Chapter 490, provides that:

- “The court may, in its discretion, make an order granting the
guardian or conservator any one or more or all of the powers
specified in Section 2591 if the court determines that, under the
circumstances of the particular guardianship or conservatorship,
it would be to the advantage, benefit, and best interest of the
estate to do so. Subject only to the requirements, conditions, or
limitations as are specifically and expressly provided, either
directly or by reference, in the order granting the power or
powers, and if consistent with Section 2591, the guardian or
conservator may exercise the granted power or powers without
notice, hearing, or court authorization, instructions, approval, or
confirmation in the same manner as the ward or conservatee
could do if possessed of legal capacity.”

Under prior law, section 2590 was similar to current law. Statutes of 2006,
Chapter 490 rewrote a similar provision in Statutes of 1979, Chapter 726, in
the second sentence, substituted "the requirements," for "such requirements,"
and inserted "and if consistent with Section 2591,".

It should be noted that duties imposed under the new [above] provisions as
well as provisions imposed under prior law which are still-in-effect are
claimed herein as duties under both types of provisions must be performed
in serving the new classes of populations under section 2920(a)(1) and
section 2920(b).

Section 2591, as amended by Statutes of 2006, Chapter 490, provides that:
“The powers referred to in Section 2590 are:
(@) The power to contract for the guardianship or
conservatorship and to perform outstanding contracts and

thereby bind the estate.

(b) The power to operate at the risk of the estate a business,
farm, or enterprise constituting an asset of the estate.

(c) The power to grant and take options.
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(d)(1) The power to sell at public or private sale real or personal
property of the estate, other than the personal residence of a
conservatee.

(2) The power to sell at public or private sale the personal
residence of the conservatee as described in Section 2591.5.
The power granted pursuant to this paragraph is subject to the
requirements of Sections 2352.5 and 2541.

(e) The power to create by grant or otherwise easements and
servitudes.

(f) The power to borrow money and give security for the
repayment thereof.

(g) The power to purchase real or personal property.

(h) The power to alter, improve, and repair or raze, replace, and
rebuild property of the estate.

(i) The power to let or lease property of the estate for any
purpose (including exploration for and removal of gas, oil, and
other minerals and natural resources) and for any period,
including a term commencing at a future time.

(j) The power to lend money on adequate security.

(k) The power to exchange property of the estate.

() The power to sell property of the estate on credit if any
unpaid portion of the selling price is adequately secured.

(m) The power to commence and maintain an action for
partition.

(n) The power to exercise stock rights and stock options.
(o) The power to participate in and become subject to and to

consent to the provisions of a voting trust and of a
reorganization, consolidation, merger, dissolution, liquidation,
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or other modification or adjustment affecting estate property.

(p) The power to pay, collect, compromise, arbitrate, or
otherwise adjust claims, debts, or demands upon the
guardianship or conservatorship.

(@) The power to employ attorneys, accountants, investment
counsel, agents, depositaries, and employees and to pay the
expense.” '

Section 2591 under prior law [the Statutes of 1979, Chapter 726] was
amended by the statutes of 2006, Chapter 490, recast the paragraph in subd.
(d) as subd. (d)(1), added ", other than the personal residence of a
conservatee"; and added subd. (d)(2).

It should be noted that duties imposed under the new [above] provisions as
well as provisions imposed under prior law which are still-in-effect are
claimed herein as duties under both types of provisions must be performed
in serving the new classes of populations under section 2920(a)(1) and
section 2920(b).

Section 2591.5 was added to the Probate Code, by Statutes of 2006, Chapter
490, to require that:

“(a) Notwithstanding any other provisions of this article, a
conservator seeking an order under Section 2590 authorizing a
sale of the conservatee's personal residence shall demonstrate to
the court that the terms of sale, including the price for which the
property is to be sold and the commissions to be paid from the
estate, are in all respects in the best interests of the conservatee.

(b) A conservator authorized to sell the conservatee's personal
residence pursuant to Section 2590 shall comply with the
provisions of Section 10309 concerning appraisal or new
appraisal of the property for sale and sale at a minimum offer
price. Notwithstanding Section 10309, if the last appraisal of
the conservatee's personal residence was conducted more than
six months prior to the proposed sale of the property, a new
appraisal shall be required prior to the sale of the property,
unless the court finds that it is in the best interests of the
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conservatee to rely on an appraisal of the personal residence
that was conducted not more than one year prior to the
proposed sale of the property. For purposes of this section, the
date of sale is the date of the contract for sale of the property.

(c) Within 15 days of the close of escrow, the conservator shall
serve a copy of the final escrow settlement statement on all
persons entitled to notice of the petition for appointment for a
conservator and all persons who have filed and served a request
for special notice and shall file a copy of the final escrow
statement along with a proof of service with the court.

(d) The court may, for good cause, waive any of the
requirements of this section, except the requirements regarding
appraisal times in subdivision (b).

Accordingly, section_ 2591.5, as added to the Probate Code, by Statutes of
2006, Chapter 490, imposed new duties upon county public guardians,
including:

1. Demonstrating to the court that the terms of sale, including
the price for which the property is to be sold and the
commissions to be paid from the estate, are in all respects in the
best interests of the conservatee.

2. If the last appraisal of the conservatee's personal residence
was conducted more than six months prior to the proposed sale
of the property, a new appraisal is required prior to the sale of
the property, unless the court finds that it is in the best interests
of the conservatee to rely on an appraisal of the personal
residence that was conducted not more than one year prior to
the proposed sale of the property.

3. Within 15 days of the close of escrow, the conservator is now
required to serve a copy of the final escrow settlement
statement on all persons entitled to notice of the petition for
appointment for a conservator and all persons who have filed
and to serve a request for special notice, and, file a copy of the
final escrow statement along with a proof of service with the
court.
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Section 2623, as amended by the Statutes of 2006, Chapter 493 provides for
the recovery of unreimbursed real property and other expenses made by the
public- guardian on behalf of the conservatee which are deemed ‘just and
reasonable’ by the court.  Specifically, section 2623 provides for
compensation of public guardian services and expenditures as follows:

“(a) Except as provided in subdivision (b) of this section, the
guardian or conservator shall be allowed all of the following:

(1) The amount of the reasonable expenses incurred in the
exercise of the powers and the performance of the duties of the
guardian or conservator (including, but not limited to, the cost
of any surety bond furnished, reasonable attorney's fees, and
such compensation for services rendered by the guardian or
conservator of the person as the court determines is just and
reasonable). '

(2) Such compensation for services rendered by the guardian or
conservator as the court determines is just and reasonable.

(3) All reasonable disbursements made before appointment as
guardian or conservator.

(4) In the case of termination other than by the death of the
ward or conservatee, all reasonable disbursements made after
the termination of the guardianship or conservatorship but prior
to the discharge of the guardian or conservator by the court.

(5) In the case of termination by the death of the ward or
conservatee, all reasonable expenses incurred prior to the
discharge of the guardian or conservator by the court for the
custody and conservation of the estate and its delivery to the
personal representative of the estate of the deceased ward or
conservatee or in making other disposition of the estate as
provided for by law.

(b) The guardian or conservator shall not be compensated from

the estate for any costs or fees that the guardian or conservator
incurred in unsuccessfully opposing a petition, or other request
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or action, made by or on behalf of the ward or conservatee,
unless the court determines that the opposition was made in
good faith, based on the best interests of the ward or
conservatee.”

Under prior law, section 2623 was similar to current law. Statutes of 2006,
Chapter 493 recast a similar provision in Statutes of 1979, Chapter 726, in
subd. (a) with pars. (1) to (5) beneath; in the introductory paragraph of subd.
(a), substituted "Except as provided in subdivision (b) of this section, the"
for "The" and added subd. (b).

It should be noted that duties imposed under the new [above] provisions as
well as provisions imposed under prior law which are still-in-effect are
claimed herein as duties under both types of provisions must be performed

in serving the new classes of populations under section 2920(a)(1) and

section 2920(b).

Importantly, Probate Code section 2623, as amended by the Statutes of
2006, Chapter 493 provides for the recovery of unreimbursed real property
and other expenses made by the public guardian on behalf of the conservatee
which are deemed ‘just and reasonable’ by the court and if estate assets are
not sufficient to provide full reimbursement to the County, such deficiencies
are recoverable to the Public Guardian’s Indigent Fund as follows:

“If the court requires the Public Guardian to immediately
become involved with personal or estate issues of a
conservatee, reimbursable activities include, but are not limited
to (1) finding immediate temporary placement, (2) obtaining
emergency medical treatment, (3) protecting real property from
foreclosure proceedings, (4) protecting the sale of personal
property in property is stored. (5) Cleaning a residence that may
be uninhabitable. The Public Guardian may not have access to
the conservatee's funds for several weeks wuntil bank
accountings are closed or income is redirected. The conservatee
may not have any funds since they may be stolen by a third
party.”

Accordingly, in order to facilitate protection of a client and/or property, an
indigent fund is needed to pay the above unreimbursed expenses.
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Temporary Conservatorships

The Public Guardian seeks temporary conservatorship appointments on
selected cases to assist with placement and financial issues. The new law
now requires the proposed conservatee to be given personal delivery of the
notice of the appointment and that any relatives that are required to be
noticed receive such notice by mail.

Section 2250 as amended by the Statutes of 2006, Chapter 493 amends the
rules and procedures which public guardians must follow in establishing
temporary conservatorships as follows:

“«@) On or after the filing of a petition for appointment of a
guardian or conservator, any person entitled to petition for
appointment of the guardian or conservator may file a petition
for appointment of:

(1) A temporary guardian of the person or estate or both.
(2) A temporary conservator of the person or estate or both.

(b) The petition shall state facts which establish good cause for
appointment of the temporary guardian or temporary
conservator. The court, upon that petition or other showing as
it may require, may appoint a temporary guardian of the person
or estate or both, or a temporary conservator of the person or
estate or both, to serve pending the final determination of the
court upon the petition for the appointment of the guardian or
conservator.

(c) Unless the court for good cause otherwise orders, at least
five days before the hearing on the petition, notice of the
hearing shall be given as follows:

(1) Notice of the hearing shall be personally delivered to the
proposed ward if he or she is 12 years of age or older, to the
parent or parents of the proposed ward, and to any person
having a valid visitation order with the proposed ward that was
effective at the time of the filing of the petition. Notice of the
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hearing shall not be delivered to the proposed ward if he or she
is under 12 years of age. In a proceeding for temporary
guardianship of the person, evidence that a custodial parent has
died or become incapacitated, and that the petitioner is the
nominee of the custodial parent, may constitute good cause for
the court to order that this notice not be delivered.

(2) Notice of the hearing shall be personally delivered to the
proposed conservatee, and notice of the hearing shall be served
on the persons required to be named in the petition for
appointment of conservator.

(3) A copy of the petition for temporary appointment shall be
served with the notice of hearing.”

Section 2250*° was rewritten by Statutes of 2006, chapter 493 which had
read: ‘

“(a) On or after the filing of a petition for appointment of a
guardian or conservator, any person entitled to petition for
appointment of the guardian or conservator may file a petition
for appointment of:

(1) A temporary guardian of the person or estate or both.
(2) A temporary conservator of the person or estate or both.

(b) The petition shall state facts which establish good cause for
appointment of the temporary guardian or temporary
conservator. The court, upon such petition or other showing as
it may require, may appoint a temporary guardian of the person
or estate or both, or a temporary conservator of the person or
estate or both, to serve pending the final determination of the
court upon the petition for the appointment of the guardian or
conservator.

(c) Unless the court for good cause otherwise orders, not less

2 Former § 2250, was added by Stats.1979, c. 726, § 3, amended by Stats. 1988, ¢. 1199,
§ 066.5; Stats.1988, c. 1382, § § 4, 5; Stats.1988, ¢. 1447, § 3, relating to similar
subject matter, was repealed by Stats.1990, ¢. 79 (A.B.759). § 13, operative July 1, 1991.
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than five days before the appointment of the temporary
guardian or temporary conservator, notice of the proposed
appointment shall be personally delivered to the proposed ward
if 12 years of age or older or to the proposed conservatee, to the
parent or parents if the proposed ward is a minor, and to any
person having a valid visitation order with the proposed ward
that was effective at the time of the filing of the petition. In a
proceeding for temporary guardianship of the person, evidence
that a custodial parent has died or become incapacitated and
that the petitioner is the nominee of the custodial parent may
constitute good cause for the court to order that this notice not
be delivered.

(d) If a temporary guardianship is granted ex parte and the
hearing on the general guardianship petition is not to be held
within 30 days of the granting of the temporary guardianship,
the court shall set a hearing within 30 days to reconsider the
temporary guardianship. Notice of the hearing for
reconsideration of the temporary guardianship shall be provided
pursuant to Section 1511, except that the court may for good
cause shorten time for notice of the hearing.

(e) Visitation orders with the proposed ward granted prior to the
filing of a petition for temporary guardianship shall remain in
effect, unless for good cause the court orders otherwise.

(f) One petition may request the appointment of a guardian or
conservator and also the appointment of a temporary guardian
or conservator or these appointments may be requested in
separate petitions.

(g) If the court suspends powers of the guardian or conservator
under Section 2334 or 2654 or under any other provision of this
division, the court may appoint a temporary guardian or
conservator to exercise those powers until the powers are
restored to the guardian or conservator or a new guardian or
conservator 1is appointed.

(h) If for any reason a vacancy occurs in the office of guardian
or conservator, the court, on a petition filed under subdivision
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(a) or on its own motion, may appoint a temporary guardian or
conservator exercise the powers of the guardian or conservator
until a new guardian or conservator is appointed.”

As noted in Los Angeles County’s procedure manual on pages 192-193 in
volume 3, the protocol for seeking temporary conservatorship is as follows:

“A temporary conservatorship of the person will be sought
when, in the opinion of the Investigating Deputy, a person
requires the assistance of a conservator on an expedited basis,
in order to secure food, clothing and/or shelter and no other
alternative to the conservatorship exists.

2.3. A temporary conservatorship of the estate will be sought
when, in the opinion of the Investigating Deputy, a person is
unable to manage his or her own financial affairs or is subject to
undue influence or financial abuse or exploitation, to such an
extent that their assets are at imminent risk of loss, waste or
misappropriation.

PROCEDURES: 3.1 Temporary Conservatorship of the
Person

3.1(a) When Temporary Letters of Conservatorship are issued
over the person, the Investigating Deputy Public Guardian must
ensure that the temporary conservatee’s needs of food, clothing,
and shelter are met.

3.1(b) Placement of a temporary conservatee who is living
independently shall not be changed unless an emergency exists.
Emergencies exist when the residence is unfit for habitation or
when the temporary conservatee requires medical diagnosis or
treatment that, according to medical personnel, if not provided
will lead to serious disability or death. A separate petition to
remove the temporary conservatee from their home must be
filed unless the temporary conservatee gives consent to be
moved to another location.”
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In a Probate Conservatorship, the authority granted to a temporary
conservator is very much like that granted to a permanent conservator.

When Temporary Letters of Conservatorship are issued over the estate, or a
Certificate of Authority is issued, the Investigating Deputy Public Guardian
must take immediate action to protect and preserve the estate. Actions may
include freezing, or taking into possession, bank accounts, stock accounts, or
personal property that may be subject to misappropriation.

“3.2(a) The Temporary Letters of Conservatorship must be
filed/recorded on all real property owned by the temporary
conservatee.

3.2(b) If funds are collected, care and other bill payments
can/should be made under the temporary conservatorship.”

In cases where the conservator is seeking temporary letters of
conservatorship, the proposed conservatee must be present for the court
hearing. = This new requirement adds work for Public Guardian
transportation staff as well as the investigator to ensure that personal legal
notices are completed. County Counsel has additional work to mail out
notices. Specifically, Section 2250.4, as added by the Statutes of 2006,
Chapter 493, provides that:

“The proposed temporary conservatee shall attend the hearing
except in the following cases:

(a) If the proposed temporary conservatee is out of the state
when served and is not the petitioner.

(b) If the proposed temporary conservatee is unable to attend
the hearing by reason of medical inability.

(c) If the court investigator has visited the proposed conservatee
prior to the hearing and the court investigator has reported to
the court that the proposed temporary conservatee has expressly
communicated that all of the following apply:
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(1) The proposed conservatee is not willing to attend the
hearing.

(2) The proposed conservatee does not wish to contest the
establishment of the temporary conservatorship.

(3) The proposed conservatee does not object to the proposed
temporary conservator or prefer that another person act as
temporary conservator.

(d) If the court determines that the proposed conservatee is
unable or unwilling to attend the hearing, and holding the
hearing in the absence of the proposed conservatee is necessary
to protect the conservatee from substantial harm.”

Regarding changing the residence of a temporary conservatee, the Los
Angeles County’s procedure manual, on pages 194-195 in volume 3,
specifies that:

“Therefore, the Public Guardian will be required to provide
transportation to the temporary hearing. Currently, the Public
Guardian transports proposed conservatees to court for the
general appointment only.”

Further, in fixing the new residence of the conservatee, a number of factors
must be considered, as noted in Los Angeles County’s procedure manual on
pages 195-196 in volume 3, including location within the State, the
conservatee’s preference, location near prior residence and relatives if
feasible, and level of care best suited to the conservatee’s physical, mental
and functional abilities.

Compensation

Section 2640.1 as amended by the Statutes of 2006, Chapter 493, addresses
the requirements for compensation as follows:

“(a) If a person has petitioned for the appointment of a
particular conservator and another conservator was appointed
while the petition was pending, but not before the expiration of
90 days from the issuance of letters, the person who petitioned
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for the appointment of a conservator but was not appointed and
that person's attorney may petition the court for an order fixing
and allowing compensation and reimbursement of costs,
provided that the court determines that the petition was filed in
the best interests of the conservatee.

(b) Notice of the hearing shall be given for the period and in the
manner provided in Chapter 3 (commencing with Section 1460)
of Part 1.

(c) Upon the hearing, the court shall make an order to allow
both of the following:

(1) Any compensation or costs requested in the petition the
court determines is just and reasonable to the person who
petitioned for the appointment of a conservator but was not
appointed, for his or her services rendered in connection with
and to facilitate the appointment of a conservator, and costs
incurred in connection therewith**-%,

(2) Any compensation or costs requested in the petition the
court determines is just and reasonable to the attorney for that
person, for his or her services rendered in connection with and
to facilitate the appointment of a conservator, and costs incurred
in connection therewith.

Any compensation and costs ***allowed shall ***be charged
to the estate of the conservatee. If a conservator of the estate is
not appointed, but a conservator of the person is appointed, the
compensation and costs ¥*—*allowed shall be ordered by the
court to be paid from property belonging to the conservatee,
whether held outright, in trust, or otherwise.

(d) It is the intent of the Legislature for this section to have
retroactive effect.”

The Los Angeles County Public Guardian is required to prepare 2,613
accounting each year. This includes both LPS and Probate Conservatorship
cases. This takes into account that the court will allow us to continue filing
probate cases biannually. If not, the number of accountings will increase to

92
103

-100-




SECTION 5: WRITTEN NARRATIVE - THE COUNTY OF LOS ANGELES PUBLIC
GUARDIAN OMNIBUS CONSERVATORSHIP REFORM MANDATES TEST CLAIM

2,913. The Public Guardian has 9 accounting staff whose only job
requirement is to produce court accountings. The average production rate is
18 accounting per month. Even recent changes in the probate code have
reduced the number of completed accountings to 15 per month. In order to
meet the demand for accountings the accounting staff must be increased to
16 people, an increase of 7 people.

Recently the California Judicial Council released a summary of the new
“simplified accounting schedules”. The initial impression is that this
simplified accounting summary is easier for the court to review, but is
cumbersome and duplicative from existing documents currently prepared by
court-appointed conservators. The proposed Judicial Council form would be
mandated and would require more detailed documentation, the filing of
original bank statements, escrow papers and care invoices. It will take
longer to produce an accounting with the ancillary documentation. Not only
the production of the accounting more time consuming, but it also increases
the documentation for receipting income and describing expenses will also
increase.

These new changes are reported in Probate Code Section 2620 list the
accounting changes, documentation requirements and the ability of court
personnel to conduct random or discretionary reviews. These changes
clearly increase the level of service and costs.

In the event the conservator fails to file an account on a timely basis, the law
allows for the conservator to be cited into court to prepare the accounting.
The time limits for the public sector were reduced from 120 days to 45 days.
Failure to comply with these requirements subjects the conservator to
removal, punishment for contempt or other appropriate action.

Section 2640.1%' was rewritten by the Statutes of 2006, Chapter 493 which
in subd. (a), added ", provided that the court determines that the petition was
filed in the best interests of the conservatee"; and rewrote subd. (c), which
had read:

"(c) Upon the hearing, the court shall make an order to allow
(1) any compensation or costs requested in the petition the court

! The Statutes of 1995, Chapter 730 added section 2640.1 which was subsequently
amended by the Statutes of 2006, Chapter 493.
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determines is just and reasonable to the person who petitioned
for the appointment of a conservator but was not appointed, for
his or her services rendered in connection with and to facilitate
the appointment of a conservator, and costs incurred in
connection therewith, and (2) any compensation or costs
requested in the petition the court determines is just and
reasonable to the attorney for that person, for his or her services
rendered in connection with and to facilitate the appointment of
a conservator, and costs incurred in connection therewith. The
compensation and costs so allowed shall thereupon be charged
to the estate of the conservatee. If a conservator of the estate is
not appointed, but a conservator of the person is appointed, the
compensation and costs so allowed shall be ordered by the
court to be paid from property belonging to the conservatee,
whether held outright, in trust, or otherwise."

It should be noted that duties imposed under the new [above] provisions as
well as provisions imposed under prior law which are still-in-effect are
claimed herein as duties under both types of provisions must be performed
in serving the new classes of populations under section 2920(a)(1) and
section 2920(b).

Additional compensation requirements are specified in Section 2641 of the
Probate Code as amended by Statutes of 2006, Chapter 493, as follows:

“(a) At any time permitted by Section 2640 and upon the notice
therein prescribed, the guardian or conservator of the person
may petition the court for an order fixing and allowing
compensation for services rendered to that time.

(b) Upon the hearing, the court shall make an order allowing
any compensation the court determines is just and reasonable to
the guardian or conservator of the person for services rendered.
The compensation allowed to the guardian or conservator of the
person may, in the discretion of the court, include compensation
for services rendered before the date of the order appointing the
guardian or conservator. The compensation allowed shall
thereupon be charged against the estate.

(c) The guardian or conservator shall not be compensated from
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the estate for any costs or fees that the guardian or conservator
incurred in unsuccessfully opposing a petition, or other request
or action, made by or on behalf of the ward or conservatee,
unless the court determines that the opposition was made in
good faith, based on the best interests of the ward or
conservatee.”

Section 2641%, as amended by statutes of 2006, Chapter 493, in subd. (b),
substituted "is just" for "just" and added subd. (c).

It should be noted that duties imposed under the new [above] provisions as
well as provisions imposed under prior law which are still-in-effect are
claimed herein as duties under both types of provisions must be performed
in serving the new classes of populations under section 2920(a)(1) and
section 2920(b).

Thus, Public Guardian staff will now be required to copy and mail
inventories and appraisals to the conservatees and other interested parties.
The Los Angeles County Public Guardian prepares at least 354 inventory
and appraisals each year. This will increase preparation time and require
mailing of notices to an estimated 1,000 persons a year. If a party objects,
the Public Guardian and his attorney may be subject to additional hearings.

New legal provisions will require the conservator to justify the sale of the
conservatee’s personal residence and explain why other alternatives are not
available. In addition there will be new procedures for the sale and
appraisals.

Further, the Public Guardian will be required to do additional assessments
and evaluations in order to seck sale. The delay in sale may impact the use
of the TTC revolving fund to pay for mortgage payments, insurance and
taxes. This may require the Public Guardian to seek DMH or County
General Funds reimbursements for funds advanced to preserve the estate.
The Public Guardian is currently responsible for 162 parcels of real

%2 Prior law includes the former § 2641, added by Stats.1979, c. 726, § 3, relating to
similar subject matter, was repealed by Stats.1990, ¢. 79 (A.B.759), § 13, operative July
1,1991. Former § 2641, added by Stats.1979, c. 726, § 3.
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property, either developed or vacant land, ranging in value from $5,000 to
$1.2 million.
Legal Services

The mandatory duties of County Counsel or where county counsel is
unavailable to assume the legal duties claimed herein, of court appointed
counsel, include those required to establish, maintain and modify
conservatorships. The mandated legal services claimed herein are those
which are requlred to serve the 2920(b) and Section 2920(a)(1) populations
under current law™.

Counsels must prepare the petition to establish conservatorship in
accordance with Probate Code section 1821

“(a) The petition shall request that a conservator be appointed
for the person or estate, or both, shall specify the name, address,
and telephone number of the proposed conservator and the
name, address, and telephone number of the proposed
conservatee, and state the reasons why a conservatorship is
necessary. Unless the petitioner is a bank or other entity
authorized to conduct the business of a trust company, the
petitioner shall also file supplemental information as to why the
appointment of a conservator is required. The supplemental
information to be submitted shall include a brief statement of
facts addressed to each of the following categories:

(1) The inability of the proposed conservatee to properly
provide for his or her needs for physical health, food, clothing,

and shelter.

(2) The location of the proposed conservatee's residence and the

> Current law referred to here includes the test claim legislation and other requirements
which counties must comply with in carrying out the test claim legislation such as those
specified in Probate Code sections 1471 [appointment, proceedings], 1472 [appointment,
compensation, source for payment]; 1801 [conservator of person or estate or person and
estate]; 1821 [contents of a petition, supplemental information]; and, 2355 [medical
treatment of conservatee adjudicated to lack capacity to make health care decisions].

% Added by (Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991. Amended by
Stats. 1991, c. 82 (S.B.896), § 8, eff. June 30, 1991, operative July 1, 1991; Stats.2001,
c. 893 (A.B.25), § 18; Stats.2002, c. 784 (S.B.1316), § 577.)
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ability of the proposed conservatee to live in the residence
while under conservatorship.

(3) Alternatives to conservatorship considered by the petitioner
and reasons why those alternatives are not available.

(4) Health or social services provided to the proposed
conservatee during the year preceding the filing of the petition,
when the petitioner has information as to those services.

(5) The inability of the proposed conservatee to substantially
manage his or her own financial resources, or to resist fraud or
undue influence.

The facts required to address the categories set forth in
paragraphs (1) to (5), inclusive, shall be set forth by the
petitioner when he or she has knowledge of the facts or by the
declarations or affidavits of other persons having knowledge of
those facts.

Where any of the categories set forth in paragraphs (1) to (5),
inclusive, are not applicable to the proposed conservatorship,
the petitioner shall so indicate and state on the supplemental
information form the reasons therefore.

The Judicial Council shall develop a supplemental information
form for the information required pursuant to paragraphs (1) to
(5), inclusive, after consultation with individuals or
organizations approved by the Judicial Council, who represent
public conservators, court investigators, the State Bar,
specialists with experience in performing assessments and
coordinating community-based services, and legal services for
the elderly and disabled.

The supplemental information form shall be separate and
distinct from the form for the petition. The supplemental
information shall be confidential and shall be made available
only to parties, persons given notice of the petition who have
requested this supplemental information or who have appeared
in the proceedings, their attorneys, and the court. The court
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shall have discretion at any other time to release the
supplemental information to other persons if it would serve the
interests of the conservatee. The clerk of the court shall make
provision for limiting disclosure of the supplemental
information exclusively to persons entitled thereto under this
section. '

b) The petition shall set forth, so far as they are known to the
petitioner, the names and addresses of the spouse or domestic
partner, and of the relatives of the proposed conservatee within
the second degree. If no spouse or domestic partner of the
proposed conservatee or relatives of the proposed conservatee
within the second degree are known to the petitioner, the
petition shall set forth, so far as they are known to the
petitioner, the names and addresses of the following persons
who, for the purposes of Section 1822, shall all be deemed to
be relatives:

(1) A spouse or domestic partner of a predeceased parent of a
proposed conservatee.

(2) The children of a predeceased spouse or domestic partner of
a proposed conservatee.

(3) The siblings of the proposed conservatee's parents, if any,
but if none, then the natural and adoptive children of the
proposed conservatee's parents' siblings.

(4) The natural and adoptive children of the proposed
conservatee's siblings.

(c) If the petition is filed by a person other than the proposed
conservatee, the petition shall state whether or not the petitioner
is a creditor or debtor, or the agent of a creditor or debtor, of
the proposed conservatee.

(d) If the proposed conservatee is a patient in or on leave of
absence from a state institution under the jurisdiction of the
State Department of Mental Health or the State Department of
Developmental Services and that fact is known to the
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petitioner, the petition shall state that fact and name the
institution.

(e) The petition shall state, so far as is known to the petitioner,
whether or not the proposed conservatee is receiving or is
entitled to receive benefits from the Veterans Administration
and the estimated amount of the monthly benefit payable by the
Veterans Administration for the proposed conservatee.

(f) The petition may include an application for any order or
orders authorized under this division, including, but not limited
to, orders under Chapter 4 (commencing with Section 1870).

(g) The petition may include a further statement that the
proposed conservatee is not willing to attend the hearing on the
petition, does not wish to contest the establishment of the
conservatorship, and does not object to the proposed
conservator or prefer that another person act as conservator.

(h) In the case of an allegedly developmentally disabled adult,
the petition shall set forth the following:

(1) The nature and degree of the alleged disability, the specific
duties and powers requested by or for the limited conservator,
and the limitations of civil and legal rights requested to be
included in the court's order of appointment.

(2) Whether or not the proposed limited conservatee is or is
alleged to be developmentally disabled.

Reports submitted pursuant to Section 416.8 of the Health and
Safety Code meet the requirements of this section, and
conservatorships filed pursuant to Article 7.5 (commencing
with Section 416) of Part 1 of Division 1 of the Health and
Safety Code are exempt from providing the supplemental
information required by this section, so long as the guidelines
adopted by the State Department of Developmental Services for
regional centers require the same information that is required
pursuant to this section.”
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It should be noted that in Los Angeles County, County Counsel represents
the Public Guardian in all legal matters and acts as the attorney of record for
the Public Guardian. In this legal role, counsel prepares all the petitions for
conservatorship that include but are not limited to appointment petitions,
Temporary Letters of Conservatorship, General Letters of Conservatorship,
Inventory and Appraisals and Court Accountings. Other special petitions
include Authorization to sell the personal residence of the conservatee,
authority to sell other personal property including securities, unlawful
detainers, restraining orders, actions to quiet title etc.

Not to be forgotten by public guardian staff in designing effective service
programs is the effect of conservatorship on conservatees. In this regard the
Southern California Law Review January 1988 issue, attached in pertinent
part in Volume II, pagel41, indicates that:

“The consequences of conservatorship are profound. For the ward, it
is a passage into a degraded status. A ward is not fully competent at
law. Appointment of a conservator of the person, according to the
statute, is a adjudication of factual incapacity; ‘inability’ to provide
properly for ° personal needs.”  That adjudication, and the
appointment of a conservator of the state, means that the ward, by
virtue of the court order, thereafter ‘lacks the legal capacity to enter
into or make any transaction that binds or obligates the
conservatorship estate.” He or she is not recognized at legally
competent to sign a contract, make a gift of property, or in general
manage money, real estate, or other assets. The ward is not reduced to
fotal legal incompetence. Under the law, it is not impossible for a
ward to make out a will marry, vote, or give informed consent for
medical treatment, if the ward has actual capacity to do so. It is also
possible for a ward to retain some control over an allowance, or over
wages and salary. Legal competence to perform these acts, in other
words, may coexists with conservatorship. These various rights and
powers depend on and are subject to the overriding authority of the
court, which can assert, deny, or restrict them, by making findings that
the actual capacity of the ward does or does not meet legal criteria.
The court can also broaden the legal capacity of the ward at the time
the conservatorship is established, or later, but this rarely, if ever,
happens.”

100

111

-108-




SECTION 5: WRITTEN NARRATIVE - THE COUNTY OF LOS ANGELES PUBLIC
GUARDIAN OMNIBUS CONSERVATORSHIP REFORM MANDATES TEST CLAIM

For Los Angeles County, the cost for legal services ranges from $1,500 to
$12,000 per conservatee for the first year depending on the level of potential
litigation®. There may be occasions that a conservator must initiate legal
actions to protect the conservatee and his property. By the same token, if a
legal action is initiated against the conservatee, the conservator must defend
any legal action.

Transportation and other services are required to comply with new hearing
requirements under Section 2653, as amended by the Statutes of 2006,
Chapter 493, as follows:

“(a) The guardian or conservator, the ward or conservatee, the
spouse of the ward or the spouse or registered domestic partner
of the conservatee, any relative or friend of the ward or
conservatee, and any interested person may appear at the
hearing and support or oppose the petition.

(b) If the court determines that cause for removal of the
guardian or conservator exists, the court may remove the
guardian or conservator, revoke the letters of guardianship or
conservatorship, and enter judgment accordingly and, in the
case of a guardianship or conservatorship of the estate, order
the guardian or conservator to file an accounting and to
surrender the estate to the person legally entitled thereto. If the
guardian or conservator fails to file the accounting as ordered,
the court may compel the accounting pursuant to Section
2620.2.

(¢) If the court removes the guardian or conservator for cause,
as described in subdivisions (a) to (g), inclusive, of Section
2650 or Section 2655, both of the following shall apply:

(1) The court shall award the petitioner the costs of the petition
and other expenses and costs of litigation, including attorney's
fees, incurred under this article, unless the court determines that
the guardian or conservator has acted in good faith, based on
the best interests of the ward or conservatee.

% Legal costs for other counties were also surveyed and are detailed in the Statewide
Cost Survey Report attached herein to the declaration of Lucille Lyon.
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(2) The guardian or conservator may not deduct from, or charge
to, the estate his or her costs of litigation, and is personally
- liable for those costs and expenses.”

Section 2653 was modified by the Statutes of 2006, Chapter 493. In subd.
(a) inserted "registered"; in subd. (b), substituted "accounting" for "account"
three times, substituted "2620.2" for "2629"; and added subd. (c).

It should be noted that county public guardians often manage estates with
little assets and income resulting in insufficient reimbursements from the
estate for the services which must be provided under the test claim

legislation. As stated in the Los Angeles Times article “For Most Vulnerable, a Promise
Abandoned” , attached herein in Volume II, page 121:

“Private conservators typically take on wards with sizable
estates. e public guardian is often the only source of help for
elderly with little or no money.

The agency’s 24-member probate staff occupies threadbare
offices in the county hall of Records, partly in windowless,
bunker-like space called “the stacks”.

Until the mid-1980s, the public guardian and public
administrator, the ency that manages estates of the dead,
received more than $1 million a year from Los Angeles County.

The County broke them apart in 1987 to save money, folding
the public guardian into the Department of Mental Health.

The probate program for the elderly and incapacitated, allocated
just 200,000, dangled by thread.

%8 Prior law includes Stats.2001, c. 893. Former § 2653, added by Stats.1979, c. 726, §
3, relating to similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13,

operative July 1, 1991. Former § 1581, enacted by Stats.1931, c. 281, p. 681, § 1581.
Former § 2653, added by Stats.1979, c. 726, § 3. Stats.1850, c. 115, p. 272, § 37,
amended by Stats.1869-70, c. 530, p. 792, § 2. Stats.1851, c. 124, p. 457, § 82, made
applicable by Stats.1857, c. 108, p. 120, § 1. C.C.P. § 1801, amended by Code
- Am.1880, c. 74, p. 71, § 32.
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A 1988 county audit said the program desperately needed more
staff, but the county’s chief administrative officer, Richard
Dixon, blocked the proposal, citing “severe budgetary
constraints.” Officials discussed killing it or having it refuse
the indigent.”

Of course now, sufficient funds can be available to reimburse counties for the
costs of implementing the test claim legislation as claimed herein, where

funds in estates are insufficient.

Costs Mandated by the State

This application for State reimbursement or test claim, details the specific
provisions of the Omnibus Conservatorship and Guardianship Reform Act
[Act] of 2006 with which county Public Guardians must now comply. These
specific provisions or test claim legislation’’, qualify for State
reimbursement under article XIII B, section 6 of the California Constitution,
which requires, in pertinent part, that:

“Whenever the Legislature or any state agency mandates a new
program or higher level of service on any local government, the
State shall provide a subvention of funds to reimburse that local
government for the costs of the program or increased level of
service, except that the Legislature may, but need not, provide a
subvention of funds for the following mandates:

27 The test claim legislation is: Statutes of 2006, Chapter 493 (A.B. No. 1363) amending
Sections 1850(a), 1851(a), 2250(a), (b), (c), 2610(a), 2620(a), (b), (c), (d), (e), 2620.2(a),
(b), (¢), (d), 2623(a), (b), 2640(a), (b), (c), 2640.1(a), (b), (c), 2641(a), (b), 2653(a), (b),
(c) and 2920(a), (b), (c) of, to add Sections 2113, 2250.4(a), (b), (c), (d), 2410, and 2923
to the Probate Code; Statutes of 2006, Chapter 492 (S.B. No 1716) amending Sections
1850(a), 1851(a); Statutes of 2006, Chapter 490 (S.BNol116)amending sections 2352
(@), (0), (¢),(d), (¢), (D), 2540 (), (b), 2543 (a), (b), (c), (d), 2590, 2591 (a), (b), (), (),

(), (), (&), ), @), (), k), (), (m), (n), (0), (p), (q) and to add Sections 2352.5(a), (b),
(©), (d), (e) and 2591.5(a), (b), (c), (d) to the Probate Code.
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(1) Legislative mandates requested by the local agency affected.

(2) Legislation defining a new crime or changing an existing
definition of a crime.

(3) Legislative mandates enacted prior to January 1, 1975, or
executive orders or regulations initially implementing legislation
enacted prior to January 1, 1975.” [Emphasis added. ]

Here, the test claim legislation meets the requirements [above]. It was not
requested by local government. It did not define a new crime or change an
existing definition of a crime. It was enacted in 2006, well after January 1,
1975. And, it constitutes a new State mandated program ... not required
under prior law.

County Public Guardians must now implement sweeping reforms in
improving conservatorship services and in providing the improved services
to many individuals not served under prior law.

Under prior law, County public guardians were not required to be
conservator for two population categories. Under the test claim legislation,
they are.

County public Guardians are now mandated to be conservators of last resort
where no others are available [under Probate Code Section 2920(b)].

And, County Public Guardians are now mandated to be conservators for a
high-risk target population [under Probate Code Section 2920(a)(1)].

The costs claimed herein in serving the [above] two population costs are
detailed in the attached declarations of Lucille Lyon and James Vuong.
Such costs are far in excess of $1,000 per annum, the minimum cost that
must be incurred to file a claim in accordance with Government Code
Section 17564(a).

It should be noted that the costs claimed herein for Los Angeles County are
based on recent caseloads. These may dramatically increase as explained in
the “Recommended Practices for Improving the Administration of Justice in
Probate Conservatorship Cases, attached in Volume IV, on page 117:
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“The new licensing requirement and the increase in caseload
management standards cause many private conservators to petition the
court for discharge. When they are discharged, the public guardian is
appointed. The private sector does this on a selective basis; the low
paying cases with limited assts are the ones they are not interested in,
transferring that burden to the taxpayers. Due to the funding issues,
our association respectfully requests that your report include
recommendations that exempt public guardians from all unfunded
mandates and requests funding for public guardians.”

Also, it should be noted that the costs that county public guardians will be required
to expend to for computer software to implement the test claim legislation is difficult
to quantify at this time. As noted in the Judicial Counsel’s report, attached in
pertinent part in Volume 3, on pages 130-131:

“There are a limited number of software programs to choose from to
create the forms. All of our judicial Council forms are provided by
legal Solutions Plus and contain a considerable number of years worth
of client files. This program is technologically inferior in its level of
sophistication and manipulation of data. This is true of many forms
based programs because they are generally standalone software
programs. Legal Solutions Plus cannot import information from our
accounting software. We would be unable to merge any data from the
accounting software to Judicial Council form software. This would
force us to prepare two duplicate accountings for each one required to
file with the court.

Previous to the requirements of AB1363, the Judicial Council had not
created a mandatory form for accountings for logical reasons.
Removing the technical accounting mechanical of money management
from an automated process to a manual process will not lead to
increased safeguard, higher standards of accountability, or increased
proficiency.”

Accordingly, county public guardians require reimbursement for the costs claimed
herein in order to implement the test claim legislation.
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Further, there are no funding disclaimers that would bar reimbursement for the costs
claimed herein which are incurred in serving the populations defined in sections
1920(a)(1) and 2920(b).

There are seven disclaimers specified in GC Section 17556 which could
serve to bar recovery of “costs mandated by the State”, as defined in GC
Section 17514. These seven disclaimers do not apply to the instant claim, as
shown, in seriatim, for pertinent sections of GC Section 17556.

(@) “The claim is submitted by a local agency or school district
which requested legislative authority for that local agency
or school district to implement the Program specified in
the statute, and that statute imposes costs upon that local
agency or school district requesting the legislative
authority. A resolution from the governing body or a letter
from a delegated representative of the governing body of a
local agency or school district which requests authorization
for that local agency to implement a given program shall
constitute a request within the meaning of this paragraph.

(a) is not applicable as the subject law was not requested by
the County claimant or any local agency or school district.

(b) The statute or executive order affirmed for the State that
which had been declared existing law or regulation by
action of the courts.

(b) 1is not applicable because the subject law did not affirm
what had been declared existing law or regulation by
action of the courts.

(c) The statute or executive order implemented a federal law
or regulation and resulted in costs mandated by the federal
government, unless the statute or executive order mandates
costs which exceed the mandate in that federal law or
regulation.

(c) is not applicable as no federal law or regulation is
implemented in the subject law.
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(d)

(d)

(©)

(H

®

The local agency or school district has the authority to levy
service charges, fees or assessments sufficient to pay for
the mandated program or increased level of service.

is not applicable because the subject law did not provide or
include any authority to levy any service charges, fees, or
assessments from the estates of conservatees which are
sufficient to reimbursement the county for all costs
necessarily incurred in complying with the test claim
legislation.

The statute or executive order provides for offsetting
savings to local agencies or school districts which result in
no net costs to the local agencies or school districts, or
includes additional revenue that was specifically intended
to fund the costs of the State mandate in an amount
sufficient to fund the cost of the State mandate.

is not applicable as no offsetting savings are provided in
the subject law and no revenue to fund the subject law was
provided by the legislature. It should be noted that Los
Angeles County receives federal funds for performing very
specific components of the Medicaid Administrative
Activities [MAA] and the Targeted Case Management
[TCM] program as noted in the attachment to the cost
declaration of James Vuong herein. Such reimbursements
for duplicative activities claim herein will be deducted
from those claimed under the test claim legislation detailed
herein.

The statute or executive order imposes duties that are
necessary to implement, reasonably within the scope of, or
expressly included in, a ballot measure approved by the
voters in a statewide or local election. This subdivision
applies regardless of whether the statute or executive order
was enacted or adopted before or after the date on which
the ballot measure was approved by the voters.

is not applicable as the duties imposed in the subject law
were not included in a ballot measure.
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(g) The statute created a new crime or infraction, eliminated
a crime or infraction, or changed the penalty for a crime
or infraction, but only for that portion of the statute
relating directly to the enforcement of the crime or
infraction.

(g) is not applicable as the subject law did not create or
eliminate a crime or infraction and did not change that
portion of the statute not relating directly to the penalty
enforcement of the crime or infraction.”

Therefore, the above seven disclaimers will not bar local governments'
reimbursement of its costs in implementing the requirements set forth in the
captioned test claim legislation as these disclaimers are all not applicable to
the subject claim.

Similar Reimbursable Duties

Similar reimbursable duties to those claimed herein have been found. For
example, the “Guardianship and Conservatorship Filings” reimbursement
program pursuant to Chapter 1357, Statutes of 1976 found new county
public guardian and county counsel conservatorship duties to be
reimbursable. According to the State Controller’s Office [SCO] claiming
instructions, for the Guardianship and Conservatorship Filings program’:

“This Chapter revised and expanded the provisions of law
governing the procedures for creation of the relationship of
guardian and ward and establishment of conservatorship in
instances where an adult person by reason of advanced age,
illness, injury, mental weakness, intemperance, addiction to
drugs, or any other disability or cause is unable to properly care
for himself or his property. As a result, the statute provides for
appointment of a counsel to represent the interests of a
proposed ward or conservatee under designated circumstances,
trial by jury on the issue of whether a wardship or
‘conservatorship should be established, a court appointed
investigator to interview the potential ward or conservatee if
such person is certified as unable to attend hearing proceedings,
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and a court investigator annually to review each guardianship
and conservatorship initiated pursuant to this statute.”

Further the costs of the county public guardian and county counsel are
reimbursable as noted on page 2 of SCO’s instructions™;

“Costs of the Public Guardian and County Counsel are
reimbursable if they are to develop from their records which
document the time spent on cases in which the public guardian
was appointed as conservator due to the court investigator’s
findings. Such costs would be eligible for reimbursement to the
extent costs exceed any other court-directed function or any
payment received from the estate of the conservatee.”

It should be noted that the Legislature in Chapter 1357 not only concluded
that this conservatorship program was reimbursable but also set forth
funding directions as follows®:

“ ... there are state-mandated local costs in this act in
subsequent years that require reimbursement under section
2231 of the Revenue and Taxation Code which can be
handled in the regular budget process” [Emphasis added.]

Another example of similar reimbursable duties to those claimed herein is
the “Conservatorship: Developmentally Disabled Adults” reimbursement
program. As noted on the first page of SCO’s claiming instructions for this
program °':

“This Chapter provides the establishment of limited
conservatorship for developmentally disabled adults, for the
purpose of promoting and protecting the well-being of the
individual and encourage the development of maximum self

28 Chapter 1357, Statutes of 1976, Guardianship and Conservatorship Filings, Vol. IV,
page 219.

* See page 217 of volume four for pertinent section of Chapter 1357, Statutes of 1976,
Guardianship and Conservatorship Filings, Vol. IV, page 218

30 Chapter 1304, Statutes of 1980, Conservatorship: Developmentally Disabled Adults,
Vo. IV, page 227
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reliance and independence of the individual. In any proceeding
to establish or modify a limited conservatorship, the court is
required to appoint the public defender or private legal counsel
to represent the protected person and the protected person is
entitled to a jury trial.”

Also, when the amount of developmentally disabled, attorney
conservatorship services [pursuant to Chapter 694, Statutes of 1975]
dramatically increased, the Commission unanimously approved the request
of the County of Tulare to remove this state-mandated reimbursement
program from the State Mandated Apportionment System [SMAS] which
only allows for cost of living increases and allow reimbursements based
upon actual costs. In explaining their decision the Commission noted that’':

“Prior to 1969, the state housed its committed developmentally
disabled and mentally retarded persons in state institutions. In
1969, the Lanterman Mental Retardation Services Act was
enacted to move from the state institution system to a
community-based system. This shift resulted in a substantial
decline in state hospital population as those persons were
transferred to local regional facilities.

In addition, the state was under threat of litigation because it
had not taken sufficient action to reduce the number of persons
residing in state hospitals and move those persons to
community facilities. This prompted the state to develop plans
to close the Stockton State Hospital and the Camarillo State
Hospital. As a result, the legislature enacted legislation to close
the Stockton facility in 1995, and Camarillo facility in 1996.
Those patients who were judicially committed to the closed
facilities were transferred to the Porterville Development
Center in Tulare County.

Prior to closure of the Stockton and Camarillo facilities, Tulare
County’s costs for the Developmentally Disabled — Attorney
Services were stable. For Fiscal year (FY) 1995-96, Tulare
County’s Public Defender represented 67patients from the
Porterville facility, and in FY 1996-97 the caseload grew to 90.

* See Volume IV, pages 240-241
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After patients from the closed facilities were transferred, the
caseload grew to 158 in FY 1997-98. Therefore, the requestor
asserted that it faced a 135 percent increase in caseload during a
two-year period.”

A final example of similar reimbursable activities to those claimed herein is
the one found in Commission’s decision on Chapter 1017, Statutes of 1986.
Here the Commissioners concluded that®*:

“The Commission on State Mandates concludes that the costs
of investigations, and reports required by Chapter 1017, Statues
of 1986, which exceed the amount of the allowable assessment,
as determined by the State Controller, are costs mandated by
the state and such are reimbursable costs.”

Accordingly, the “costs mandated by the state” claimed herein meet all the
[above] constitutional and statutory requirements and are similar to those
found to be reimbursable in the past.

Finally, it should be noted that cost was not a determinative factor in
requiring county public guardians to provide additional and expanded
conservatorship services. As explained in the Judicial Counsel Task Force’s
“Recommended Practices for Improving the Administration of Justice in
Probate Conservatorship Cases”, attached herein in Volume IV, on page
176:

“If the Task Force is to accomplish anything meaningful, it
must not let cost be the overriding or determinative factor in
its recommendation. From the standpoint of those whose
lives and basic rights are most directly impacted, fiscal costs
to state and local government must be balanced with the costs
to these individuals’ fundamental interests in personal
autonomy, human dignity an, even, liberty. We hope the Task
Force will propose real reform and let state and local
legislative bodies determine what priority is to be given to
safeguarding the interests of those whose rights and quality of
life are at stake.”

32 See Volume IV, page 236
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We agree but claim herein that it is the State that is responsible for funding
these desperately needed conservatorship services.
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County of Los Angeles Test Claim
Public Guardian Omnibus Conservatorship Reform

Declaration of Lucille Lyon
Lucille Lyon makes the following declaration and statement under oath:

I, Lucille Lyon, Division Chief, Department of Mental Health, Office of the Public
Guardian of the County of Los Angeles, am responsible for implementing
provisions of the Omnibus Conservatorship and Guardianship Reform Act
including the test claim legislation as detailed in the attached test claim.

I declare that, it is my information or belief that the Public Guardian Department is
mandated to perform services for conservatees pursuant to the test claim
legislation, not required under prior law.

[ declare that, it is my information or belief that the Public Guardian Department
and their legal arm, County Counsel or court-appointed legal counsel, are
mandated under the test claim legislation to provide conservatorship services to
two new populations --- the populations defined in Probate Code Section 2920(b)
and Section 2920(a)(1).

[ declare that, it is my information or belief that the Probate Code section
2920(a)(1) or high-risk population is a newly identified population, not found in
prior law.

I declare that, it is my information or belief that the Probate Code Section
2920(a)(1) now explicitly mandates that county Public Guardians apply to be
conservators in a new category of cases where there is an ‘imminent threat to the
person's health or safety or [to] the person's estate’, if there is ‘no one else who is
qualified and willing’ to do so. Specifically, Probate Code Section 2920(a)(1)
states that:
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“(a) If any person domiciled in the county requires a guardian or
conservator and there is no one else who is qualified and willing to
act and whose appointment as guardian or conservator would be in
the best interests of the person, then either of the following shall

apply:

The public guardian shall apply for appointment as guardian or
conservator of the person, the estate, or the person and estate, if
there is an imminent threat to the person's health or safety or the
person's estate.” [Emphasis added].

I declare that, it is my information or belief that the cost of providing the entire
range of required public guardian and legal services for this 2920(a)(1) population,
as detailed in the attached test claim, is reimbursable as this population is an
entirely new class of individuals to be served, not found in prior law.

I declare that, it is my information or belief that the cost of providing the entire
range of required public guardian and legal services for this 2920(b) population, as
detailed in the attached test claim, is reimbursable as counties were not mandated
to serve this population under prior law, but are now mandated to do so under the
test claim legislation.

I declare that, it is my information or belief that Section 2920(b) now mandates
that county Public Guardians apply to be conservators in a new category of cases
specified in Section 2920(b)1 as amended by the Statutes of 2006, Chapter 493 and
that Section 2920(b)3 now requires, in pertinent part, that:

! Section 2920(b), as amended the Statutes of 2006, Chapter 493 states:

“The public guardian shall apply for appointment as guardian or conservator of the person,
the estate, or the person and estate, if the court so orders. The court may make an order
under this subdivision on motion of an interested person or on the court's own motion in a
pending proceeding or in a proceeding commenced for that purpose. The court shall order
the public guardian to apply for appointment as guardian or conservator of the person, the
estate, or the person and estate, on behalf of any person domiciled in the county who
appears to require a guardian or conservator, if it appears that there is no one else who is
qualified and willing to act, and if that appointment as guardian or conservator appears to
be in the best interests of the person. However, if prior to the filing of the petition for
appointment it is discovered that there is someone else who is qualified and willing to act
as guardian or conservator, the public guardian shall be relieved of the duty under the
order. The court shall not make an ‘order under this subdivision except after notice to the
public guardian for the period and in the manner provided for in Chapter 3 (commencing
with Section 1460) of Part 1, consideration of the alternatives, and a determination by the
court that the appointment is necessary. The notice and hearing under this subdivision may
be combined with the notice and hearing required for appointment of a guardian or
conservator.” [Emphasis added.]
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“The court shall order the public guardian to apply for appointment
as guardian or conservator of the person, the estate, or the person
and estate, on behalf of any person domiciled in the county who
appears to require a guardian or conservator, if it appears that there
is no one else who is qualified and willing to act, and if that
appointment as guardian or conservator appears to be in the best
interests of the person.” [Emphasis added]

I declare that, it is my information or belief that under prior law [2] there was no
requirement that the court appoint the county Public Guardian in any circumstance
and that the Legislature rewrote section 2920 which had read in its entirety:

"If any person domiciled in the county requires a guardian or
conservator and there is no one else who is qualified and willing to
act and whose appointment as guardian or conservator would be in
the best interest of the person: :

"(a) The public guardian may apply for appointment as guardian
or conservator of the person, the estate, or the person and estate.

"(b) The public guardian shall apply for appointment as guardian
or conservator of the person, the state, or the person and estate, if
the court so orders. The court may make an order under this
subdivision on motion of an interested person or on the court's
own motion in a pending proceeding or in a proceeding
commenced for that purpose. The court shall not make an order
under this subdivision except after notice to the public guardian
for the period and in the manner provided in Chapter 3
(commencing with Section 1460) of Part 1, consideration of the
alternatives, and a determination by the court that the appointment
is necessary. The notice and hearing under this subdivision may
be combined with the notice and hearing required for appointment
of a guardian or conservator." [Emphasis added.]

I declare that, it is my information or belief that the Legislature rewrote Section
2920 which had provided that ‘the court may make an order...” to the current
provision that ‘the court shall order the public guardian...” and that in so doing, the
prior discretionary duty to serve the Section 2920(b) population was transformed to
a mandatory duty.

% The prior version of Section 2920 was added by Statutes of 1988, Chapter 1199 in § 72.
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I declare that, it is my information or belief that the newly mandated duties
require the Public Guardian and its legal arm, the County Counsel, or court-
appointed counsel, to provide all the services due the 2920(b) and Section
2920(a)(1) populations under current law’.

I declare that it is my information or belief that the Public Guardian Department
and its legal arm, the County Counsel, or court-appointed counsel, is mandated to
perform services for conservatees under the test claim legislation, which were not
required under prior law and that such services cost the County of Los Angeles
well in excess of $1,000 per annum, the minimum cost that must be incurred to file
a claim in accordance with Government Code Section 17564 (a).

I declare that it is my information or belief that County Public Guardians must
comply with new training requirements, pursuant to Probate Code section 2923 as
added by the Statutes of 2006, Chapter 493.

I declare that it is my information or belief that Probate Code section 2623, as amended
by the Statutes of 2006, Chapter 493 provides for the recovery of unreimbursed real
property and other expenses.made by the public guardian on behalf of the conservatee
which are deemed ‘just and.reasonable’ by the court and if estate assets are not
sufficient to provide full reimbursement to the County, such deficiencies are
recoverable to the Public Guardian’s indigent Fund as follows:

If the court requires the Public Guardian to immediately become involved
with personal or estate issues of a conservatee, reimbursable activities
include, but are not limited to (1) finding immediate temporary placement,
(2) obtaining emergency medical treatment, (3) protecting real property from
foreclosure proceedings, (4) protecting the sale of personal property in
property is stored. (5) Cleaning a residence that may be uninhabitable. The
Public Guardian may,.not have access to the conservatee's funds for several
weeks until bank accountings are closed or income is redirected. The
conservatee may not have any funds since a third party may steal them.

Accordingly, it is my information or belief that in order to facilitate protection of a
client and/or property, an indigent fund is needed to pay the above-unreimbursed
expenses and in the case of Los Angeles County, $300,000 per annum is required for
these purposes.

> Current law referred to here includes the test claim legislation and other requirements which counties
must comply with in carrying out the test claim legislation such as those specified in Probate Code
sections 1471 [appointment, proceedings], 1472 [appointment, compensation, source for payment]; 1801
[conservator of person or estate or person and estate]; 1821 [contents of a petition, supplemental
information]; and, 2355 [medical freatment of conservatee adjudicated to lack capacity to make health

care decisions].
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I declare that I have conducted the attached statewide cost survey.

I declare that it is my information or belief that the attached description of activities are
reasonably necessary in implementing the test claim legislation in a cost efficient
manner.

Specifically, I declare that it is my information and belief that the County’s State
mandated duties and resulting costs in implementing the test claim legislation are, in my
opinion, reimbursable "costs mandated by the State", as defined in Government Code
section 17514:

"' Costs mandated by the State' means any increased costs which a local
agency or school district is required to incur after July 1, 1980, as a result
of any statute enacted on or.after January 1, 1975, or any executive order
implementing any statute enacted on or after January 1, 1975, which
mandates a new program. or higher level of service of an existing
program within the meaning of Section 6 of Article XIII B of the
California Constitution."

I am personally conversant with the foregoing facts and if required, I could and
would testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct of my own knowledge, except as to matters, which are
stated as information and belief, and as to those matters I believe them to be true.

_/:&_/0___7_,_10,5_&15&@*&% @M%u

Date and Place Signature

-5-
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SCHEDULE A
COUNTY OF LOS ANGELES
PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
STATEWIDE COST
2920 (b) 2920 (a)(1)
Period "Last Resort" Cases "High Risk" Cases Total Cost

1/1/07 to 6/30/07 $ 1,437,745 |(A) $ 2,446,777 |(D) $ 3,884,522

7/1/07 to 6/30/08 3,586,513 |(B) 6,835,547 |(E) $ 10,422,061

7/1/08 to 6/30/09 4,133,133 {(C) 7,849,127 {(F) $ 11,982,260
Grand Total $ 9,157,392 $ 17,131,452 $ 26,288,843
Footnotes:

(A) State-wide cost from Schedule lil.
(B) State-wide cost from Schedule V.
(C) State-wide cost from Schedule V.
(D) State-wide cost from Schedule VI.
(E) State-wide cost from Schedule VII.
(F) State-wide cost from Schedule VIII.
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Schedule 1
COUNTY OF LOS ANGELES
PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
SB 2920 (b) “Last Resort" Cases - Time Period January 1, 2007 to June 30, 2007

-128-

Population Population Sample Percentage Participating | Non-Participating
California: As of 1/1/07 Percentage Cost Allocation Cost Population Population
County [Al [B] [C] [D] [E=C+D] [F] [G]
ALAMEDA 1,526,148 4.0522%| $ - 58,260 | $ 58,260 - 1,526,148
ALPINE 1,261 0.0033% - 48 48 - 1,261
AMADOR 38,435 0.1021% 16,278 - 16,278 38,435 -
BUTTE 218,069 0.5790% 8,799 - 8,799 218,069 -
CALAVERAS 46,028 0.1222% - 1,757 1,757 - 46,028
COLUSA 21,951 0.0583% - 838 838 - 21,951
CONTRA COSTA 1,042,341 2.7676% 37,000 - 37,000 1,042,341 -
DEL NORTE 29,341 0.0779% - 1,120 1,120 - 29,341
EL DORADO 178,674 0.4744% - 6,821 6,821 - 178,674
FRESNO 917,515 2.4361% - 35,026 35,026 - 917,515
GLENN 28,915 0.0768% - 1,104 1,104 - 28,915
HUMBOLDT 131,959 0.3504% - 5,037 5,037 - 131,959
IMPERIAL 172,672 0.4585% - 6,592 6,592 - 172,672
INYO 18,383 0.0488% - 702 702 - 18,383
KERN 801,648 2.1285% - 30,602 30,602 - 801,648
KINGS 151,381 0.4019% - 5,779 5,779 - 151,381
LAKE 64,276 0.1707% - 2,454 2,454 - 64,276
LASSEN 36,375 0.0966% - 1,389 1,389 - 36,375
LOS ANGELES 10,331,939 27.4329% 32,500 - 32,500 10,331,939 . -
MADERA 148,721 0.3949% 0.00 5,677 5,677 - 148,721
MARIN 255,982 0.6797% - 9,772 9,772 - 255,982
MARIPOSA 18,254 0.0485% - 697 697 - 18,254
MENDOCINO 90,291 0.2397% 0.00 3,447 3,447 - 90,291
MERCED 251,510 0.6678% - 9,601 9,601 - 251,510
mMobDoC 9,721 0.0258% - 371 371 - 9,721
MONO 13,985 0.0371% - 534 534 - 13,985
MONTEREY 425,960 1.1310% - 16,261 16,261 - 425,960
NAPA 135,969 0.3610% 0.00 5,191 5,191 - 135,969
NEVADA 99,766 0.2649% 0.00 3,809 3,809 - 99,766
ORANGE 3,098,121 8.2260% - 118,269 118,269 - 3,098,121
PLACER 324,495 0.8616% 0.00 12,387 12,387 - 324,495
PLUMAS 21,128 0.0561% - 807 807 - 21,128
RIVERSIDE 2,031,625 5.3943% 53,208 - 53,208 2,031,625 -
SACRAMENTO 1,406,804 3.7353% - 53,704 53,704 - 1,406,804
SAN BENITO 57,803 0.1535% - 2,207 2,207 - 57,803
SAN BERNARDINO 2,028,013 5.3847% - 77,418 77,418 - 2,028,013
SAN DIEGO 3,098,269 8.2264% 258,368 - 258,368 3,098,269 -
SAN FRANCISCO 808,844 2.1476% 36,500 - 36,500 808,844 -
SAN JOAQUIN 679,687 1.8047% 258,400 - 258,400 679,687 -
SAN LUIS OBISPO 264,900 0.7034% - 10,112 10,112 - 264,900
SAN MATEO 733,496 1.9475% - 28,001 28,001 - 733,496
SANTA BARBARA 424,425 1.1269% - 16,202 16,202 - 424,425
SANTA CLARA 1,808,056 4.8007% - 69,021 69,021 - 1,808,056
SANTA CRUZ 264,125 0.7013% - 10,083 10,083 - 264,125
SHASTA 181,401 0.4816% - 6,925 6,925 - 181,401
SIERRA 3,485 0.0093% - 133 133 - 3,485
SISKIYOU 45,953 0.1220% - 1,754 1,754 - 45,953
SOLANO 424,823 1.1280% 0.00 16,217 16,217 - 424,823
SONOMA 481,765 1.2792% - 18,391 18,391 - 481,765
STANISLAUS 521,497 1.3847% - 19,908 19,908 - 521,497
SUTTER 93,919 0.2494% 600 - 600 93,919 -
TEHAMA 61,774 0.1640% - 2,358 2,358 - 61,774
TRINITY 14,171 0.0376% - 541 541 - 14,171
TULARE 429,006 1.1391% - 16,377 16,377 - 429,006
TUOLUMNE 57,223 0.1519% - 2,184 2,184 - 57,223
VENTURA 825,512 2.1919% - 31,513 31,513 - 825,512
YOLO 193,983 0.5151% - 7,405 7,405 - 193,983
YUBA 70,745 0.1878% 1,286 - 1,286 70,745 -
Total 37,662,518 100.00%| $ 702,939 | $ 734,806 1,437,745 18,413,873 19,248,645
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Schedule |
COUNTY OF LOS ANGELES
PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
SB 2920 (b) "Last Resort" Cases - Time Period January 1, 2007 to June 30, 2007

-129-

Population Population Sample Percentage Participating |Non-Participating
California: As of 1/1/07 Percentage Cost Allocation Cost Population Population
County [A] [B] [C] (D] [E=C+D] [F] [G]
Total 37,662,518 100.00%| $ 702,939 | $ 734,806 | $ 1,437,745|$ 18,413,873 | $ 19,248,645
Notes:
[A] Source: From California Department of Finance website, "E-1 City / County Population Estimates with
Annual Percent Change - January 1, 2004 and 2005." Located at
www.dof.ca.gov/HTML/DEMOGRAP/repndat.htm.
[B] The county population is divided by the Total Population in [A].
[C] Source: Sample cost is the cost as reported by 9 counties that participated in the State-wide
cost's survey Item #5 for this test claim.
[D] The cost is based on the percentage of the population of 49 counties that did not respond or did not

incur cost's, times the total estimated cost for the entire population less the amount reported by the 9
participating counties. The computation is:
Percentage Allocation [D] = Percentage Population [B] / Non-Participating Population Percentage [1])
* Non-Participating Cost's [J].
(See computations below)

Computation of total cost of the Non-Participating counties:

Participating Population [F]
Total Population [A)

Non- Participating Population [G]

Non-Participating Cost's [J]
Non-Participating Cost's [J]
Non-Participating Cost's [J]

Non-Participating Cost's [J]

Total Population [A]

18,413,873
37,662,518

19,248,645
37,662,518

48.89%

51.11%

(H]

Participating

Population Percentage

Non- Participating

Population Percentage

( Participating Cost's [C] / Participating Population Percentage [H] ) - Participating Cost's [C]

(3%
$

3

702,939

1,437,745

734,806

/

$

48.89%

702,939

)

$ 702,939
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Schedule |l

COUNTY OF LOS ANGELES

PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
SB 2920(b) “Last Resort” Cases - Time Period July 1, 2007 to June 30, 2008

-130-

Population Population Sample Percentage Participating |Non-Participating
California: As of 1/1/07 Percentage Cost Allocation Cost Population Population
County [A] [B] [C] D] [E=C+D] [F] [G]
ALAMEDA 1,526,148 4.0522% - 145,332 | § 145,332 - 1,526,148
ALPINE 1,261 0.0033% - 120 120 - 1,261
AMADOR 38,435 0.1021% 58,560 - 58,560 38,435 -
BUTTE 218,069 0.5790% 36,269 - 36,269 218,069 -
CALAVERAS 46,028 0.1222% - 4,383 4,383 - 46,028
COLUSA 21,951 0.0583% - 2,090 2,090 - 21,951
CONTRA COSTA 1,042,341 2.7676% 81,900 - 81,900 1,042,341 -
DEL NORTE 29,341 0.0779% - 2,794 2,794 - 29,341
EL DORADO 178,674 0.4744% - 17,015 17,015 - 178,674
FRESNO 917,515 2.4361% - 87,373 87,373 - 917,515
GLENN 28,915 0.0768% - 2,754 2,754 - 28,915
HUMBOLDT 131,959 0.3504% - 12,566 12,566 - 131,959
IMPERIAL 172,672 0.4585% - 16,443 16,443 - 172,672
INYO 18,383 0.0488% - 1,751 1,751 - 18,383
KERN 801,648 2.1285% - 76,339 76,339 - 801,648
KINGS 151,381 0.4019% - 14,416 14,416 - 151,381
LAKE 64,276 0.1707% - 6,121 6,121 - 64,276
LASSEN 36,375 0.0966% - 3,464 3,464 - 36,375
LOS ANGELES 10,331,939 27.4329% 130,000 - 130,000 10,331,939 -
MADERA 148,721 0.3949%| 314,611.18 - 314,611 148,721 -
MARIN 255,982 0.6797% - 24,377 24,377 - 255,982
MARIPOSA 18,254 0.0485% - 1,738 1,738 - 18,254
MENDOCINO 90,291 0.2397% 0.00 8,598 8,598 - 90,291
MERCED 251,510 0.6678% - 23,951 23,951 - 251,510
MODOC 9,721 0.0258% - 926 926 - 9,721
MONO 13,985 0.0371% - 1,332 1,332 - 13,985
MONTEREY 425,960 1.1310% - 40,563 40,563 - 425,960
NAPA 135,969 0.3610% 9,328.00 - 9,328 135,969 -
NEVADA 99,766 0.2649% 0.00 9,500 9,500 - 99,766
ORANGE 3,098,121 8.2260% - 295,027 295,027 - 3,098,121
PLACER 324,495 0.8616% 15,045.00 - 15,045 324,495 -
PLUMAS 21,128 0.0561% - 2,012 2,012 - 21,128
RIVERSIDE 2,031,625 5.3943% 70,920 - 70,920 2,031,625 -
SACRAMENTO 1,406,804 3.7353% - 133,967 133,967 - 1,406,804
SAN BENITO 57,803 0.1535% - 5,504 5,504 - 57,803
SAN BERNARDINO 2,028,013 5.3847% - 193,123 193,123 - 2,028,013
SAN DIEGO 3,098,269 8.2264% 567,180 - 567,180 3,098,269 -
SAN FRANCISCO 808,844 2.1476% 151,200 - 151,200 808,844 -
SAN JOAQUIN 679,687 1.8047% 400,300 - 400,300 679,687 -
SAN LUIS OBISPO 264,900 0.7034% - 25,226 25,226 - 264,900
SAN MATEO 733,496 1.9475% - 69,849 69,849 - 733,496
SANTA BARBARA 424,425 1.1269% - 40,417 40,417 - 424,425
SANTA CLARA 1,808,056 4.8007% - 172,177 172,177 - 1,808,056
SANTA CRUZ 264,125 0.7013% - 25,152 25,152 - 264,125
SHASTA 181,401 0.4816% - 17,274 17,274 - 181,401
SIERRA 3,485 0.0093% - 332 332 - 3,485
SISKIYOU 45,953 0.1220% - 4,376 4,376 - 45,953
SOLANO 424,823 1.1280% 13,120.00 - 13,120 424,823 -
SONOMA 481,765 1.2792% - 45,877 45,877 - 481,765
STANISLAUS 521,497 1.3847% - 49,661 49,661 - 521,497
SUTTER 93,919 0.2494% 895 - 895 93,919 -
TEHAMA 61,774 0.1640% - 5,883 5,883 - 61,774
TRINITY 14,171 0.0376% - 1,349 1,349 - 14,171
TULARE 429,006 1.1391% - 40,853 40,853 - 429,006
TUOLUMNE 57,223 0.1519% - 5,449 5,449 - 57,223
VENTURA 825,512 2.1919% - 78,612 78,612 - 825,512
YOLO 193,983 0.5151% - 18,473 18,473 - 193,983
YUBA 70,745 0.1878% 2,648 - 2,648 70,745 -
Total 37,662,518 100.00%| $ 1,851,976 1,734,537 3,586,513 19,447,881 18,214,637
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Schedule |l
COUNTY OF LOS ANGELES
PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
SB 2920(b) "Last Resort" Cases - Time Period July 1, 2007 to June 30, 2008

-131-

Population Population Sample Percentage Participating |Non-Participating
California: As of 1/1/07 Percentage Cost Allocation Cost Population Population
County [A] [B] [C] [D] [E=C +D] [F] [G]
Total 37,662,518 100.00%| $ 1,851,976 | $ 1,734,537 | $ 3,586,513 | $ 19,447,881 | $ 18,214,637
Notes:
[A] Source: From California Department of Finance website, "E-1 City / County Population Estimates with
Annual Percent Change - January 1, 2004 and 2005." Located at :
www.dof.ca.gov/HTML/DEMOGRAP/repndat.htm.
[B] The county population is divided by the Total Population in [A].
[C] Source: Sample cost is the cost as reported by 9 counties that participated in the State-wide
cost's survey ltem #5 for this test claim.
[D] The cost is based on the percentage of the population of 49 counties that did not respond or did not

incur cost's, times the total estimated cost for the entire population less the amount reported by the 9
participating counties. The computation is:

Percentage Allocation [D] = Percentage Population [B] / Non-Participating Population Percentage [l]
) * Non-Participating Cost's [J].

(See computations below)

Computation of total cost of the Non-Participating counties:

Participating Population [F] 19,447,881 Participating
Total Population [A] 37,662,518 = 51.64% [H] Population Percentage
Non- Participating Population [G] 18,214,637 Non- Participating
Total Population [A] 37,662,518 = 48.36% U] Population Percentage

it

Non-Participating Cost's [J] ( Participating Cost's [C] / Participating Population Percentage [H] ) - Participating Cost's [C]

Non-Participating Cost's [J] = ( $ 1851976 / 51.64% ) - $ 1,851,976
Non-Participating Cost's [J] = § 3586513 - $ 1,851,976
Non-Participating Cost's [J] = $ 1,734,537
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Schudule Il
COUNTY OF LOS ANGELES
PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
SB 2920(b) "Last Resort" Cases - Time Period July 1, 2008 to June 30, 2009

-132-

Population Population Sample Percentage Participating |Non-Participating
California: As of 1/1/07 Percentage Cost Allocation Cost Population Population
County [A] [B] [C] [D] [E=C +D] [F] Gl
ALAMEDA 1,526,148 4.0522%| $ - 167481 1% 167,481 - 1,526,148
ALPINE 1,261 0.0033% - 138 138 - 1,261
AMADOR 38,435 0.1021% 92,820 - 92,820 38,435 -
BUTTE 218,069 0.5790% 39,323 - 39,323 218,069 -
CALAVERAS 46,028 0.1222% - 5,051 5,051 - 46,028
COLUSA 21,951 0.0583% - 2,409 2,409 - 21,951
CONTRA COSTA 1,042,341 2.7676% 90,200 - 90,200 1,042,341 -
DEL NORTE 29,341 0.0779% - 3,220 3,220 - 29,341
EL DORADO 178,674 0.4744% - 19,608 19,608 - 178,674
FRESNO 917,515 2.4361% - 100,689 100,689 - 917,515
GLENN 28,915 0.0768% - 3,173 3,173 - 28,915
HUMBOLDT 131,959 0.3504% - 14,481 14,481 - 131,959
IMPERIAL 172,672 0.4585% - 18,949 18,949 - 172,672
INYO 18,383 0.0488% - 2,017 2,017 - 18,383
KERN 801,648 2.1285% - 87,974 87,974 - 801,648
KINGS 151,381 0.4019% - 16,613 16,613 - 151,381
LAKE 64,276 0.1707% - 7,054 7,054 - 64,276
LASSEN 36,375 0.0966% - 3,992 3,992 - 36,375
LOS ANGELES 10,331,939 27.4329% 195,000 - 195,000 10,331,939 -
MADERA 148,721 0.3949%| 394,962.62 - 394,963 148,721 -
MARIN 255,982 0.6797% - 28,092 28,092 - 255,982
MARIPOSA 18,254 0.0485% - 2,003 2,003 - 18,254
MENDOCINO 90,291 0.2397% 0.00 9,909 9,909 - 90,291
MERCED 251,510 0.6678% - 27,601 27,601 - 251,510
MODOC 9,721 0.0258% - 1,067 1,067 - 9,721
MONO 13,985 0.0371% - 1,535 1,535 - 13,985
MONTEREY 425,960 1.1310% - 46,745 46,745 - 425,960
NAPA 135,969 0.3610% 9,328.00 - 9,328 135,969 -
NEVADA 99,766 0.2649% 0.00 10,948 10,948 - 99,766
ORANGE 3,098,121 8.2260% - 339,992 339,992 - 3,098,121
PLACER 324,495 0.8616% 21,004.00 - 21,004 324,495 -
PLUMAS 21,128 0.0561% - 2,319 2,319 - 21,128
RIVERSIDE 2,031,625 5.3943% 70,920 - 70,920 2,031,625 -
SACRAMENTO 1,406,804 3.7353% - 154,384 154,384 - 1,406,804
SAN BENITO 57,803 0.1535% - 6,343 6,343 - 57,803
SAN BERNARDINO 2,028,013 5.3847% - 222,557 222,557 - 2,028,013
SAN DIEGO 3,098,269 8.2264% 621,456 - 621,456 3,098,269 -
SAN FRANCISCO 808,844 2.1476% 151,200 - 151,200 808,844 -
SAN JOAQUIN 679,687 1.8047% 426,100 - 426,100 679,687 -
SAN LUIS OBISPO 264,900 0.7034% - 29,070 29,070 - 264,900
SAN MATEO 733,496 1.9475% - 80,495 80,495 - 733,496
SANTA BARBARA 424,425 1.1269% - 46,577 46,577 - 424,425
SANTA CLARA 1,808,056 4.8007% - 198,418 198,418 - 1,808,056
SANTA CRUZ 264,125 0.7013% - 28,985 28,985 - 264,125
SHASTA 181,401 0.4816% - 19,907 19,907 - 181,401
SIERRA 3,485 0.0093% - 382 382 - 3,485
SISKIYOU 45,953 0.1220% - 5,043 5,043 - 45,953
SOLANO 424,823 1.1280% 13,120.00 - 13,120 424,823 -
SONOMA 481,765 1.2792% - 52,870 52,870 - 481,765
STANISLAUS 521,497 1.3847% - 57,230 57,230 - 521,497
SUTTER 93,919 0.2494% 3,372 - 3,372 93,919 .-
TEHAMA 61,774 0.1640% - 6,779 6,779 - 61,774
TRINITY 14,171 0.0376% - 1,555 1,555 - 14,171
TULARE 429,006 1.1391% - 47,080 47,080 - 429,006
TUOLUMNE 57,223 0.1519% - 6,280 6,280 - 57,223
VENTURA 825,512 2.1919% - 90,593 90,593 - 825,512
YOLO 193,983 0.5151% - 21,288 21,288 - 193,983
YUBA 70,745 0.1878% 5,430 - 5,430 70,745 -
Total 37,662,518 100.00%| $ 2,134,236 1,998,898 4,133,133 19,447,881 18,214,637

H:\Sb90\PG's Test Calim 6-5-07-HY\Lucille Lyon Analysis\Publi(‘ %Jsdian Test Claim Test Claim Survey




Schudule lil
COUNTY OF LOS ANGELES
PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
SB 2920(b) “Last Resort" Cases - Time Period July 1, 2008 to June 30, 2009

-133-

Population Population Sample Percentage Participating | Non-Participating
California: As of 1/1/07 Percentage Cost Allocation Cost Population Population
County [A] [B] [C] D] [E=C +D] [F] [G]
Total 37,662,518 100.00%] $ 2,134,236 | $ 1,998,898 | $ 4133133 |$ 19,447,881 | $ 18,214,637
Notes:
[A] Source: From California Department of Finance website, "E-1 City / County Population Estimates with
Annual Percent Change - January 1, 2004 and 2005." Located at
www.dof.ca.gov/HTML/DEMOGRAP/repndat.htm.
[B] The county population is divided by the Total Population in [A].
[C] Source: Sample cost is the cost as reported by 9 counties that participated in the State-wide
cost's survey ltem #5 for this test claim.
[D] The cost is based on the percentage of the population of 49 counties that did not respond or did not

incur cost's, times the total estimated cost for the entire population less the amount reported by the 9
participating counties. The computation is:

Percentage Allocation [D] =

) * Non-Participating Cost's {J].
(See computations below)

Percentage Population [B] / Non-Participating Population Percentage [}

Computation of total cost of the Non-Participating counties:

Participating Population [F]
Total Population [A]

Non- Participating Population [G]
Total Poputation [A]

Non-Participating Cost's [J]

I

Non-Participating Cost's [J]

Non-Participating Cost's [J}

1)

Non-Participating Cost's [J]

19,447,881
37,662,518

18,214,637
37,662,518

51.64%

48.36%

(H]

U

Participating

Population Percentage

Non- Participating

Population Percentage

( Participating Cost's [C] / Participating Population Percentage [H]) - Participating Cost's [C}]

( $ 2,134,236

$ 4,133,133

$ 1,998,898

/

$

51.64%

2,134,236

)

$ 2,134,236
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Schedule IV
COUNTY OF LOS ANGELES
PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
SB 2920(a)(1) "High Risk" Cases - Time Period January 1, 2007 to June 30, 2007

-134-

Population Population Sample Percentage Participating |Non-Participating
California: As of 1/1/07 Percentage Cost Allocation Cost Population Population
County [Al [B] [€] [D] [E=C +D] [F] [G]
ALAMEDA 1,526,148 4.0522%]| $ - 99,147 | $ 99,147 - 1,526,148
ALPINE 1,261 0.0033% - 82 82 - 1,261
AMADOR 38,435 0.1021% 119,372 - 119,372 38,435 -
BUTTE 218,069 0.5790% 67,874 - 67,874 218,069 -
CALAVERAS 46,028 0.1222% - 2,990 2,990 - 46,028
COLUSA 21,951 0.0583% - 1,426 1,426 - 21,951
CONTRA COSTA 1,042,341 2.7676% 1,850 - 1,850 1,042,341 -
DEL NORTE 29,341 0.0779% - 1,906 1,906 - 29,341
EL DORADO 178,674 0.4744% - 11,608 11,608 - 178,674
FRESNO 917,515 2.4361% - 59,607 59,607 - 917,515
GLENN 28,915 0.0768% - 1,878 1,878 - 28,915
HUMBOLDT 131,959 0.3504% - 8,573 8,573 - 131,959
IMPERIAL 172,672 0.4585% - 11,218 11,218 - 172,672
INYO 18,383 0.0488% - 1,194 1,194 - 18,383
KERN 801,648 2.1285% - 52,080 52,080 - 801,648
KINGS 151,381 0.4019% - 9,835 9,835 - 151,381
LAKE 64,276 0.1707% - 4,176 4,176 - 64,276
LASSEN 36,375 0.0966% - 2,363 2,363 - 36,375
LOS ANGELES 10,331,939 27.4329% 39,000 - 39,000 10,331,939 -
MADERA 148,721 0.3949%| 146,657.82 - 146,658 148,721 -
MARIN 255,982 0.6797% - 16,630 16,630 - 255,982
MARIPOSA 18,254 0.0485% - 1,186 1,186 - 18,254
MENDOCINO 90,291 0.2397% 0.00 5,866 5,866 - 90,291
MERCED 251,510 0.6678% - 16,340 16,340 - 251,510
MODOC 9,721 0.0258% - 632 632 - 9,721
MONO 13,985 0.0371% - 909 909 - 13,985
MONTEREY 425,960 1.1310% - 27,673 27,673 - 425,960
NAPA 135,969 0.3610% 27,984.00 - 27,984 135,969 -
NEVADA 99,766 0.2649% 18,945.00 - 18,945 99,766 -
ORANGE 3,098,121 8.2260% - 201,272 201,272 - 3,098,121
PLACER 324,495 0.8616% 0.00 21,081 21,081 - 324,495
PLUMAS 21,128 0.0561% - 1,373 1,373 - 21,128
RIVERSIDE 2,031,625 5.3943% 547,398 - 547,398 2,031,625 -
SACRAMENTO 1,406,804 3.7353% - 91,394 91,394 - 1,406,804
SAN BENITO 57,803 0.1535% - 3,755 3,755 - 57,803
SAN BERNARDINO 2,028,013 5.3847% - 131,752 131,752 - 2,028,013
SAN DIEGO 3,098,269 8.2264% 99,552 - 99,552 3,098,269 -
SAN FRANCISCO 808,844 2.1476% 22,500 - 22,500 808,844 -
SAN JOAQUIN 679,687 1.8047% 120,800 - 120,800 679,687 -
SAN LUIS OBISPO 264,900 0.7034% - 17,209 17,209 - 264,900
SAN MATEO 733,496 1.9475% - 47,652 47,652 - 733,496
SANTA BARBARA 424,425 1.1269% - 27,573 27,573 - 424,425
SANTA CLARA 1,808,056 4.8007% - 117,462 117,462 - 1,808,056
SANTA CRUZ 264,125 0.7013% - 17,159 17,159 - 264,125
SHASTA 181,401 0.4816% - 11,785 11,785 - 181,401
SIERRA 3,485 0.0093% - 226 226 - 3,485
SISKIYOU 45,953 0.1220% - 2,985 2,985 - 45,953
SOLANO 424,823 1.1280% 0.00 27,599 27,599 - 424,823
SONOMA 481,765 1.2792% - 31,298 31,298 - 481,765
STANISLAUS 521,497 1.3847% - 33,879 33,879 - 521,497
SUTTER 93,919 0.2494% - 6,102 6,102 - 93,919
TEHAMA 61,774 0.1640% - 4,013 4,013 - 61,774
TRINITY 14,171 0.0376% - 921 921 - 14,171
TULARE 429,006 1.1391% - 27,871 27,871 - 429,006
TUOLUMNE 57,223 0.1519% - 3,718 3,718 - 57,223
VENTURA 825,512 2.1919% - 53,630 53,630 - 825,512
YOLO 193,983 0.5151% - 12,602 12,602 - 193,983
YUBA 70,745 0.1878% 3,215 - 3,215 70,745 -
Total 37,662,518 100.00%| $ 1,215,148 1,231,630 2,446,777 18,704,410 18,958,108
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Schedule IV
COUNTY OF LOS ANGELES
PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
SB 2920(a)(1) "High Risk" Cases - Time Period January 1, 2007 to June 30, 2007

-135-

Population Population Sample Percentage Participating |Non-Participating
California: As of 1/1/07 Percentage Cost Allocation Cost Population Population
County [Al [B] [C] [D] [E=C +D] [F] [G]
Total 37,662,518 100.00%| $ 1,215148 | $ 1,231,630 | $ 2,446,777 | $ 18,704,410 | § 18,958,108
Notes:
[A] Source: From California Department of Finance website, "E-1 City / County Population Estimates with
Annual Percent Change - January 1, 2004 and 2005." Located at
www.dof.ca.gov/HTML/DEMOGRAP/repndat.htm.
[B] The county population is divided by the Total Population in [A].
[C] Source: Sample cost is the cost as reported by 9 counties that participated in the State-wide
cost's survey ltem #S5 for this test claim.
[D] The cost is based on the percentage of the population of 49 counties that did not respond or did not

incur cost's, times the total estimated cost for the entire population less the amount reported by the 9
participating counties. The computation is:
Percentage Allocation [D] = Percentage Population [B] / Non-Participating Population Percentage [l]
) * Non-Participating Cost's [J].
(See computations below)

Computation of total cost of the Non-Participating counties:

Participating Population [F]
Total Population [A]

Non- Participating Population [G]
Total Population [A]

Non-Participating Cost's [J]

Non-Participating Cost's [J] (

Non-Participating Cost's [J]

il

Non-Participating Cost's [J]

18,704,410
37,662,518

18,958,108
37,662,518

$ 1,215,148
$ 2,446,777

$ 1,231,630

/

49.66%

50.34%

$

49.66%

1,215,148

)

[H]

U

Participating

Population Percentage

Non- Participating

Population Percentage

$ 1,215/148

( Participating Cost's [C] / Participating Population Percentage [H] ) - Participating Cost's [C]
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Schedule V

COUNTY OF LOS ANGELES

PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
SB 2920(a)(1) "High Risk" Cases - Time Period July 1, 2007 to June 30, 2008

-136-

Population Sample Percentage Participating | Non-Participating
California: As of 1/1/07 Cost Allocation Cost Population Population
County [Al €] [D] [E=C+D] [F] [G]
ALAMEDA 1,626,148 - 276,988 276,988 - 1,526,148
ALPINE 1,261 - 229 229 - 1,261
AMADOR 38,435 374,784 - 374,784 38,435 -
BUTTE 218,069 271,064 - 271,064 218,069 -
CALAVERAS 46,028 - 8,354 8,354 - 46,028
COLUSA 21,951 - 3,984 3,984 - 21,951
CONTRA COSTA 1,042,341 3,900 - 3,900 1,042,341 -
DEL NORTE 29,341 - 5,325 5,325 - 29,341
EL DORADO 178,674 - 32,428 32,428 - 178,674
FRESNO 917,515 - 166,524 166,524 - 917,515
GLENN 28,915 - 5,248 5,248 - 28,915
HUMBOLDT 131,959 - 23,950 23,950 - 131,959
IMPERIAL 172,672 - 31,339 31,339 - 172,672
INYO 18,383 - 3,336 3,336 - 18,383
KERN 801,648 - 145,495 145,495 - 801,648
KINGS 151,381 - 27,475 27,475 - 151,381
LAKE 64,276 - 11,666 11,666 - 64,276
LASSEN 36,375 - 6,602 6,602 - 36,375
LOS ANGELES 10,331,939 240,500 - 240,500 10,331,939 -
MADERA 148,721 314,611.18 - 314,611 148,721 -
MARIN 255,982 - 46,459 46,459 - 255,982
MARIPOSA 18,254 - 3,313 3,313 - 18,254
MENDOCINO 90,291 0.00 16,387 16,387 - 90,291
MERCED 251,510 - 45,648 45,648 - 251,510
MODOC 9,721 - 1,764 1,764 - 9,721
MONO 13,985 - 2,538 2,538 - 13,985
MONTEREY 425,960 - 77,309 77,309 - 425,960
NAPA 135,969 46,640.00 - 46,640 135,969 -
NEVADA 99,766 48,631.00 - 48,631 99,766 -
ORANGE 3,098,121 - 562,293 562,293 - 3,098,121
PLACER 324,495 5,015.00 - 5,015 324,495 -
PLUMAS 21,128 - 3,835 3,835 - 21,128
RIVERSIDE 2,031,625 1,672,536 - 1,672,536 2,031,625 -
SACRAMENTO 1,406,804 - 255,327 255,327 - 1,406,804
SAN BENITO 57,803 - 10,491 10,491 - 57,803
SAN BERNARDINO 2,028,013 - 368,074 368,074 - 2,028,013
SAN DIEGO 3,098,269 222,105 - 222,105 3,098,269 -
SAN FRANCISCO 808,844 121,450 - 121,450 808,844 -
SAN JOAQUIN 679,687 138,000 - 138,000 679,687 -
SAN LUIS OBISPO 264,900 - 48,078 48,078 - 264,900
SAN MATEO 733,496 - 133,126 133,126 - 733,496
SANTA BARBARA 424 425 - 77,031 77,031 - 424 425
SANTA CLARA 1,808,056 - 328,153 328,153 - 1,808,056
SANTA CRUZ 264,125 - 47,937 47,937 - 264,125
SHASTA 181,401 - 32,923 32,923 - 181,401
SIERRA 3,485 - 633 633 - 3,485
SISKIYOU 45,953 - 8,340 8,340 - 45,953
SOLANO 424,823 0.00 77,103 77,103 - 424,823
SONOMA 481,765 - 87,438 87,438 - 481,765
STANISLAUS 521,497 - 94,649 94,649 - 521,497
SUTTER 93,919 895 - 895 93,919 -
TEHAMA 61,774 - 11,212 11,212 - 61,774
TRINITY 14,171 - 2,572 2,572 - 14,171
TULARE 429,006 - 77,862 77,862 - 429,006
TUOLUMNE 57,223 - 10,386 10,386 - 57,223
VENTURA 825,512 - 149,826 149,826 - 825,512
YOLO 193,983 - 35,207 35,207 - 193,983
YUBA 70,745 10,560 - 10,560 70,745 -
Total 37,662,518 $ 3,470,691 3,364,856 6,835,547 19,122,824 18,539,694
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Schedule V
COUNTY OF LOS ANGELES
PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
SB 2920(a)({1) "High Risk" Cases - Time Period July 1, 2007 to June 30, 2008

-137-

Population Population Sample Percentage Participating | Non-Participating
California: As of 1/1/07 Percentage Cost Allocation Cost Population Population
County [Al [B] [C] [D] [E=C +D] [F] [G]
Total 37,662,518 100.00%| $ 3,470,691 | $ 3,364,856 | $ 6,835547 | $ 19,122,824 | § 18,539,694
Notes:
[A] Source: From California Department of Finance website, "E-1 City / County Population Estimates with
Annual Percent Change - January 1, 2004 and 2005." Located at
www.dof.ca.gov/HTML/DEMOGRAP/repndat.htm.
[B] The county population is divided by the Total Population in [A].
[C] Source: Sample cost is the cost as reported by 9 counties that participated in the State-wide
: cost's survey Item #5 for this test claim.
18] The cost is based on the percentage of the population of 49 counties that did not respond or did not

incur cost's, times the total estimated cost for the entire population less the amount reported by the 9
participating counties. The computation is:
Percentage Allocation [D] = Percentage Population [B] / Non-Participating Population Percentage [I]
} * Non-Participating Cost's [J].
(See computations below)

Non-Participating Cost's [J]

Non-Participating Cost's [J]

Non-Participating Cost's [J]

Participating Population [F}]
Total Population [A]

Non- Participating Population [G]
Total Population [A]

Non-Participating Cost's [J] = |

19,122,824
37,662,518

18,539,694
37,662,518

$ 3,470,691

$ 6,835547

$ 3,364,856

Computation of total cost of the Non-Participating counties:

/

50.77%

49.23%

$

50.77%

3,470,691

[H]

) -

Participating

Population Percentage

Non- Participating
Population Percentage

$ 3,470,691

( Participating Cost's [C] / Participating Population Percentage [H]) - Participating Cost's [C]
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Schedule VI
COUNTY OF LOS ANGELES
PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
SB 2920(a)(1) "High Risk" Cases - Time Period July 1, 2008 to June 30, 2009

-138-

Population Population Sample Percentage Participating | Non-Participating
California: As of 1/1/07 Percentage Cost Allocation Cost Population Population
County [A] [B] [C] [D] [E=C+D] [F] [G]
ALAMEDA 1,526,148 4.0522%] $ - 318,060 | $§ 318,060 - 1,526,148
ALPINE 1,261 0.0033% - 263 263 - 1,261
AMADOR 38,435 0.1021% 490,620 - 490,620 38,435 -
BUTTE 218,069 0.5790% 277,740 - 277,740 218,069 -
CALAVERAS 46,028 0.1222% - 9,593 9,593 - 46,028
COLUSA 21,951 0.0583% - 4,575 4,575 - 21,951
CONTRA COSTA 1,042,341 2.7676% 8,200 - 8,200 1,042,341 -
DEL NORTE 29,341 0.0779% - 6,115 6,115 - 29,341
EL DORADO 178,674 0.4744% - 37,237 37,237 - 178,674
FRESNO 917,515 2.4361% - 191,216 191,216 - 917,515
GLENN 28,915 0.0768% - 6,026 6,026 - 28,915
HUMBOLDT 131,959 0.3504% - 27,501 27,501 - 131,959
IMPERIAL 172,672 0.4585% - 35,986 35,986 - 172,672
INYO 18,383 0.0488% - 3,831 3,831 - 18,383
KERN 801,648 2.1285% - 167,069 167,069 - 801,648
KINGS 151,381 0.4019% - 31,549 31,549 - 151,381
LAKE 64,276 0.1707% - 13,396 13,396 - 64,276
LASSEN 36,375 0.0966% - 7,581 7,581 - 36,375
LOS ANGELES 10,331,939 27.4329% 500,500 - 500,500 10,331,939 -
MADERA 148,721 0.3949%| 394,962.62 - 394,963 148,721 -
MARIN 255,982 0.6797% - 53,348 53,348 - 255,982
MARIPOSA 18,254 0.0485% - 3,804 3,804 - 18,254
MENDOCINO 90,291 0.2397% 0.00 18,817 18,817 - 90,291
MERCED 251,510 0.6678% - 52,416 52,416 - 251,510
MODOC 9,721 0.0258% - 2,026 2,026 - 9,721
MONO 13,985 0.0371% - 2,915 2,915 - 13,985
MONTEREY 425,960 1.1310% - 88,773 88,773 - 425,960
NAPA 135,969 0.3610% 46,640.00 - 46,640 135,969 -
NEVADA 99,766 0.2649% 60,333.00 - 60,333 99,766 -
ORANGE 3,098,121 8.2260% - 645,670 645,670 - 3,098,121
PLACER 324,495 0.8616% 5,251.00 - 5,251 324,495 -
PLUMAS 21,128 0.0561% - 4,403 4,403 - 21,128
RIVERSIDE 2,031,625 5.3943%] 1,672,536 - 1,672,536 2,031,625 -
SACRAMENTO 1,406,804 3.7353% - 293,188 293,188 - 1,406,804
SAN BENITO 57,803 0.1535% - 12,047 12,047 - 57,803
SAN BERNARDINO 2,028,013 5.3847% - 422,652 422,652 - 2,028,013
SAN DIEGO 3,098,269 8.2264% 246,924 - 246,924 3,098,269 -
SAN FRANCISCO 808,844 2.1476% 121,450 - 121,450 808,844 -
SAN JOAQUIN 679,687 1.8047% 146,600 - 146,600 679,687 -
SAN LUIS OBISPO 264,900 0.7034% - 55,207 55,207 - 264,900
SAN MATEO 733,496 1.9475% - 152,866 152,866 - 733,496
SANTA BARBARA 424,425 1.1269% - 88,453 88,453 - 424,425
SANTA CLARA 1,808,056 4.8007% - 376,811 376,811 - 1,808,056
SANTA CRUZ 264,125 0.7013% - 55,045 55,045 - 264,125
SHASTA 181,401 0.4816% - 37,805 37,805 - 181,401
SIERRA 3,485 0.0093% - 726 726 - 3,485
SISKIYOU 45,953 0.1220% - 9,577 9,577 - 45,953
SOLANO 424,823 1.1280% 0.00 88,536 88,536 - 424,823
SONOMA 481,765 1.2792% - 100,403 100,403 - 481,765
STANISLAUS 521,497 1.3847% - 108,684 108,684 - 521,497
SUTTER 93,919 0.2494% 901 - 901 93,919 -
TEHAMA 61,774 0.1640% - 12,874 12,874 - 61,774
TRINITY 14,171 0.0376% - 2,953 2,953 - 14,171
TULARE 429,006 1.1391% - 89,408 89,408 - 429,006
TUOLUMNE 57,223 0.1519% - 11,926 11,926 - 57,223
VENTURA 825,512 2.1919% - 172,042 172,042 - 825,512
YOLO 193,983 0.5151% - 40,427 40,427 - 193,983
YUBA 70,745 0.1878% 12,670 - 12,670 70,745 -
Total 37,662,518 100.00%| $ 3,985,328 3,863,799 7,849,127 19,122,824 18,539,694
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Schedule Vi
COUNTY OF LOS ANGELES
PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
SB 2920(a)(1) "High Risk" Cases - Time Period July 1, 2008 to June 30, 2009

-139-

Population Population Sample Percentage Participating | Non-Participating
California: As of 1/1/07 Percentage Cost Allocation Cost Population Population
County [A] [B] €] (o] [E=C+0D] [F] [G]
Total 37,662,518 100.00%{ $ 3,985,328 | $ 3,863,799 [ $ 7,849,127 1% 19,122824 | $ 18,539,694
Notes:
[A] Source: From California Department of Finance website, "E-1 City / County Population Estimates with
Annual Percent Change - January 1, 2004 and 2005." Located at
www.dof.ca.gov/HTML/DEMOGRAP/repndat.htm.
[B] The county population is divided by the Total Population in [A].
[C] Source: Sample cost is the cost as reported by 9 counties that participated in the State-wide
cost's survey Item #5 for this test claim.
[D] The cost is based on the percentage of the population of 49 counties that did not respond or did not

incur cost's, times the total estimated cost for the entire population less the amount reported by the 9
participating counties. The computation is:
Percentage Allocation [D] = Percentage Population [B] / Non-Participating Population Percentage [l]
) * Non-Participating Cost's [J].
(See computations below)

Computation of total cost of the Non-Participating counties:

Participating Population [F}
Total Population [A]

Non- Participating Population [G]

Total Population [A]

Non-Participating Cost's [J]
Non-Participating Cost's [J]
Non-Participating Cost's [J]

Non-Participating Cost's [J]

1

19,122,824
37,662,518

18,539,694
37,662,518

( $ 3,985328

$ 7,849,127

$ 3,863,799

/

50.77%

49.23%

$

50.77%

3,985,328

)

(H]

U

Participating

Population Percentage

Non- Participating

Population Percentage

$ 3,985,328

( Participating Cost's [C] / Participating Population Percentage [H] ) - Participating Cost's [C]
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Schedule VI

E-1: State/County Population Estimates with Annual Percent Change

January 1, 2006 and 2007

State/County/City Total Population Percent
County 1/1/2006 1/1/2007 Change

CALIFORNIA 37,195,240 37,662,518 1.3
ALAMEDA 1,509,981 1,526,148 11
ALPINE 1,238 1,261 1.9
AMADOR 38,142 38,435 0.8
BUTTE 215,981 218,069 1.0
CALAVERAS 45,623 46,028 0.9
COLUSA 21,501 21,951 2.1
CONTRA COSTA 1,030,732 1,042,341 1.1
DEL NORTE 29,025 29,341 1.1
EL DORADO 176,637 178,674 1.2
FRESNO 899,872 917,515 20
GLENN 28,475 28,915 1.5
HUMBOLDT 131,390 131,959 0.4
IMPERIAL 167,026 172,672 3.4
INYO 18,376 18,383 0.0
KERN 779,490 801,648 2.8
KINGS 148,073 151,381 2.2
LAKE 63,737 64,276 0.8
LASSEN 35,507 36,375 24
LOS ANGELES 10,257,994 10,331,939 0.7
MADERA 145,198 148,721 24
MARIN 253,818 255,982 0.9
MARIPOSA 18,142 18,254 0.6
MENDOCINO 89,834 90,291 0.5
MERCED 246,114 251,510 2.2
MODOC 9,715 9,721 0.1
MONO 13,842 13,985 1.0
MONTEREY 423,048 425,960 0.7
NAPA 134,326 135,969 1.2
NEVADA 99,392 99,766 0.4
ORANGE 3,071,924 3,098,121 0.9
PLACER 317,498 324,495 2.2
PLUMAS 21,142 21,128 -0.1
RIVERSIDE 1,966,607 2,031,625 3.3
SACRAMENTO 1,387,771 1,406,804 1.4

-140-

Obtained from: http://www.dof.ca.gov/html/demograp/reportspapers/Estimates/E 1/documents/E-1table.xls
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Schedule Vil

E-1: State/County Population Estimates with Annual Percent Change
January 1, 2006 and 2007

State/County/City Total Population Percent
County 1/1/2006 1/1/2007 Change
SAN BENITO 57,513 57,803 0.5
SAN BERNARDINO 1,993,983 2,028,013 1.7
SAN DIEGO 3,064,113 3,098,269 1.1
SAN FRANCISCO 800,099 808,844 1.1
SAN JOAQUIN 668,259 679,687 1.7
SAN LUIS OBISPO 262,594 264,900 0.9
SAN MATEO 726,336 733,496 1.0
SANTA BARBARA 419,989 424,425 1.1
SANTA CLARA 1,780,449 1,808,056 1.6
SANTA CRUZ 261,385 264,125 1.0
SHASTA 179,835 181,401 0.9
SIERRA 3,493 3,485 -0.2
SISKIYOU 45,877 45,953 0.2
SOLANO 421,542 424,823 0.8
SONOMA 478,222 481,765 0.7
STANISLAUS 513,441 521,497 1.6
SUTTER 91,669 93,919 25
TEHAMA 60,979 61,774 1.3
TRINITY 14,108 14,171 0.4
TULARE 420,131 429,006 2.1
TUOLUMNE 57,039 57,223 0.3
VENTURA 817,315 825,512 1.0
YOLO 190,500 193,983 1.8
YUBA 69,198 70,745 2.2

Obtained from: http://www.dof.ca.gov/htmi/demograp/reportspapers/Estimates/E1/documents/E-1table.xls
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ADJUSTED STATEWIDE AVERAGE COST PER CASE (G)

SCHEDULE Vil
COUNTY OF LOS ANGELES
PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM

-142-

Case Type 2920 (b) - "Last Resort" Cases 2920 (a)(1) - "High Risk" Cases
(D) (E) (F) (D) (E) (F)
1/1/07to | 7/1/07 to 7/1/08 to 1/1/07 to 7/1/07 to 7/1/08 to
Period 6/30/07 6/30/08 6/30/09 6/30/07 6/30/08 6/30/09
County Cost Cost Cost Cost Cost Cost
1]Amador $5,426 $11,712 $13,260 $5,426 $11,712 $13,260
2|Butte 984 1,909 1,966 984 1,909 1,966
3{Contra Costa 1,850 1,950 2,050 1,850 1,950 2,050
4|Los Angeles 4,150 4,565 5,022 4,150 4,565 5,022
5|Madera 0 (H) (H) 10,476 7,491 7,899
6|Mendocino 0 0 0 0 0 0
7|Napa 0 9,328 9,328 9,328 9,328 9,328
8|Nevada 0 0 0 2,105 4,421 4,641
9|Placer 0 5,015 5,251 0 5,015 5,251
10[Riverside 1,970 1,970 1,970 5,122 7,468 7,468
11{San Diego 11,744 12,330 12,947 12,444 0 (H)
12|San Francisco (H) 12,600 12,600 (H) 12,600 12,600
13{San Juaquin 7,830 6,065 5,918 7,830 6,065 5,918
14|Solano 0 3,280 3,280 0 (H) 0
15|Sutter 696 890 1,686 0 895 (H)
16{Yuba (H) (H) (H) . (H) (H) 905
Average Costs $34,650 $71,614 $75,278 $59,714 $73,419 $76,308
Number of Average Cases (B) 8 12 12 10 12 12
State-wide Cost Per Case (C=A/B) $4,331 $5,968 $6,273 $5,971 $6,118 $6,359

Footnotes:

(A) Also, see itemized survey responses (attached) totaling case cost's in survey responses item #4.

(B) These counties comprise 49% of the total population within the California population as of 1/1/07. See

population data on Schedules Il to VIII.
(D) Represents actual cost for the time period.
(E) Represents actual and projected cost's.

(F) Represents projected cost's.

(G) Schedule | adjusts Schedule Il to reduce the effect of very high and low results. The highest and
lowest cost's were removed from Schedule I. The number of counties in (B) were removed accordingly.

(H) These cost's were removed where the method in (G) above was applied.
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SCHEDULE IX

COUNTY OF LOS ANGELES
PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
STATEWIDE AVERAGE COST PER CASE

-143-

Case Type 2920 (b) - "Last Resort" Cases 2920 (a)(1) - "High Risk" Cases
(D) (E) (F) (D) (E) (F)
1/1/07 to 7/1/07 to 7/1/08 to 1/1/07 to 7/1/07 to 7/1/08 to
Period 6/30/07 6/30/08 6/30/09 6/30/07 6/30/08 6/30/09
County Cost Cost Cost Cost Cost Cost

1|Amador $5,426 $11,712 $13,260 $5,426 $11,712 $13,260
2|Butte 984 1,909 1,966 984 1,909 1,966
3|{Contra Costa 1,850 1,950 2,050 1,850 1,950 2,050
4|Los Angeles 4,150 4,565 5,022 4,150 4,565 5,022
5|Madera 0 157,306 131,654 10,476 7,491 7,899
6{Mendocino 0 0 0 0 0 0
7|Napa 0 9,328 9,328 9,328 9,328 9,328
8|Nevada 0 0 0 2,105 4,421 4,641
9|Placer 0 5,015 5,251 0 5,015 5,251
10|Riverside 1,970 1,970 1,970 5,122 7,468 7,468
11|San Diego 11,744 12,330 12,947 12,444 13,065 13,718
12|San Francisco 12,000 12,600 12,600 22,500 12,600 12,600
13{San Juaquin (G) 7,830 6,065 5,918 7,830 6,065 5,918
14|Solano 0 3,280 3,280 0 0 0
15{Sutter 696 890 1,686 0 895 901
16|Yuba 643 880 905 643 880 905
Average Costs $47,293 $229,799 $207,837 $82,857 $87,364 $90,927
Number of Average Cases (B) 10 14 14 12 14 14
State-wide Cost Per Case (C=A/B) $4,729 $16,414 $14,846 $6,905 $6,240 $6,495

Footnotes:

(A) Also, see itemized survey responses (attached) totaling case cost's in survey responses item #4.

(B) These counties comprise 49% of the total population within the California population as of 1/1/07. See

population data on Schedules i to VIII..
(D) Represents actual cost for the time period.
(E) Represents actual and projected cost's.

(F) Represents projected cost's.

(G) Yearly Legal cost of $233,000 is divided between both types of cases at $116,500 for each.
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550 SOUITH VERMONT AVENUE. LOS ANGELES, CALIFORMIA 90020 Feply To: {213) 8740327

July 30, 2007

County of Los Angeles Test Claim Cost Survey
Public Guardiars Omnibus Conservatorship Reform

Your County Public Guardian and your County Counsel or court-appointed legal counsel, we believe,
are entitled to reimbursement for performing new conservatorship duties under the Public Guardian
Omnibus Conservatorship Reformi Act. | am attaching a narrative which explains why and details the
types of costs which are reimbursable.

One of the conditions for receiving reimbursaments under this program is that we must include a.
statewide estimate of costs for parforming these new duties along with our test claim filing. We expect
to file by the end of August 2007, near the statutory deadline for such filings. So your prompt response
will really be appreciated.

We ask that if you are not the apprapriate person to complete this survey that you forward the attached
survey to your County official(s) responsible for providing public guardian and related legal services as
so0n as possible.

In estimating your reimbursable costs per case, please be sure to indicate your estimates of costs
which are recoverable from the estate or fees, charges, and assessments, We cannot recover the
same costs twice,

We would appreciate the return of your completed survey form no later than August 23, 2007. Please
fax, emall or send your survey to Lucilie Lyon, Office of the Los Angeles Public Guardian, 320 West
Temple Street, 15" Floor, Los Angeles, California 80012, Fax number is {213) 687-4539 ~ email is
llyon@iacdmh.org.

If you wish fo qualify your responses please do so in the comments section of the survey,

If you have questions in this matter, you may contact Lucille Lyon at (213} 974-0527, or
Uyon@lacdmh.org or Leonard Kaye, County of Los Angeles at (213) 974-8564 or
tkaye@auditor.lacounty.gov.

Thanks,

Y] s T
_._,w__f«_-chat. EEN f.,%*v..{y;w. o

Lucille Lyon

“Tao Enrich Lives Through Effeerive And Caring Service™
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County of Los Angeles Test Claim Cost Survey
Public Guardian Omnibus Conservatorship Reform

1. Name of Survey Respondent(s) Amador County

2. Contact Person(s) Carolyn McDonald, Chief Deputy PA/PC/PG
Phone(s) 209-223-6428
E-Mail(s) cmcdonald@co.amador.ca.us

3. Please indicate the number of 2920(b) and 2920(a)(1) cases you expect by
time period:

2920(b 2920(a)(1)
1/1/07 — 6/30/07 3 22
7/1/07 — 6/30/08 5 32
7/1/08 — 7/30/09 7 37

4.Based on the best evidence available, please indicate the average cost by
type of case and by case type for public guardian and for related legal
services. Please be sure to indicate your estimates of costs, which are
recoverable from the estate or fees, charges, and assessments. For Public
Guardian [PG] case costs, please include investigation, assessment,
accounting, and other services which must be provided to care for the
conservatee or their estate as well as a proportionate share of the required
training and other administrative costs. For legal case costs, please include
all legal services, which are typically required in carrying out
conservatorships for the two populations --- the 2920(b) population type and
the 2920(a)(1) population type.

2920(b) 2920(a)(1)

PG  //Legal PG // Legal (Costs)
1/1/07 - 6/30/07  $4,179 // $1,247 $4,179 // $1,247
7/1/07 — 6/30/08  $8,784 //$2,928 $8,784 // $2,928
7/1/08 —7/30/09  $9,945 // $3,315 $9,945 // $3,315

5.Please multiply the number of cases in #3. by the costs in #4.

2920(b) 2920(a)(1)
Recovered Costs

PG /I Legal PG //" Legal PC // Legal
1/1/07 - 6/30/07 $12,537 // $3,741 $ 91,938// % 27434  $11,572//$3,750
7/1/07 — 6/30/08 $43,920 /7 $14,640 $281,088//$ 93,696  $38,000// $7,726
7/1/08 — 7/30/09 $69,615// $23,205 $367,965 // $122,655  $46,287 // $8,368
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6. We will tally the numbers statewide and share the results with you. Please
add any comments you wish here....

We have calculated our amounts using actual figures from January through
June 2007 and estimated our expenses for the next two years. The Legal
fees include County Counsel, the Public Defender and another Court
Appointed Attorney. There were no fees recovered by the Public Defender
or the Court appointed attorney. They were paid through county funds.

7. Thank you. Please return your responses to:
Llyon@lacdmh.org Or Lkaye@auditor.lacounty.gov and alternatively, fax
to: (), Attention:
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County of Los Angeles Test Claim Cost Survey
Public Guardian Omnibus Conservatorship Reform

1. Name of Survey Respondent(s) Butte County Public Guardian

2. Contact Person(s) _ Diane Raitt, Administrative Analyst, Sr.
Phone(s)  (530) 538-6801
E-Mail(s) draitt@buttecounty.net

3. Please indicate the number of 2920(b) and 2920(a)(1) cases you expect by
time period:

2920(b) 2920(a)(1)
1/1/07 - 6/30/07 9 69
7/1/07 — 6/30/08 19 142
7/1/08 — 7/30/09 20 146

4.Based on the best evidence available, please indicate the average cost by
type of case and by case type for public guardian and for related legal
services. Please be sure to indicate your estimates of costs, which are
recoverable from the estate or fees, charges, and assessments. For Public
Guardian [PG] case costs, please include investigation, assessment,
accounting, and other services which must be provided to care for the
conservatee or their estate as well as a proportionate share of the required
training and other administrative costs. For legal case costs, please include
all legal services, which are typically required in carrying out
conservatorships for the two populations --- the 2920(b) population type and
the 2920(a)(1) population type.

2920(b) 2920(a)(1)
PG // Legal PG /I Legal (Costs)

1/1/07 - 6/30/07  $869.58//$114.12
($144.93 per month)

7/1/07 — 6/30/08  $1,791.36 //$117.54
($149.28 per mo)

7/1/08 —7/30/09  $1,845.12// $121.07
($153.76 per mo)

5.Please multiply the number of cases in #3.

2920(b)
PG /I Legal

$869.58// $114.11
($144.93 per mo)

$1,791.36//$117.54
($149.28 per mo)

$1845.12// $121.07
($153.76 per mo)

by the costs in #4.

2920(a)(1)
PG // Legal(Recovered Costs)

C:\Documents and Settings\lkaye\Local Settings\Temporary Internet Files\OLK6A\County of Los Angeles Test Claim Cost

Survey (2) (3).doc
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1/1/07 - 6/30/07  § 7,772//_$1,027 $60,001//__$7,873
7/1/07 - 6/30/08  $34,036 //_$2,233 $254,373//_$16,691
7/1/08 —7/30/09  $36,902// $2,421 $269,388// $8,352//$17,676

6. We will tally the numbers statewide and share the results with you. Please
add any comments you wish here....

e #3 indicates referrals for conservatorship
e Butte County has a current active caseload of 257 conservatees

7. Thank you. Please return your responses to:
Llyon@lacdmh.org Or Lkaye@auditor.lacounty.gov and alternatively, fax

to: (), Attention:

C:\Documents and Settings\lkaye\Local Settings\Temporary Internet Files\OLK6A\County of Los Angeles Test Claim Cost

Survey (2) (3).doc

151

-148-




County of Los Angeles Test Claim Cost Survey
Public Guardian Omnibus Conservatorship Reform

l. Name of Survey Respondent(s) Albert Flanagan PG supervisor, and
Ednah Friedman, PG/PC Program Manager

2. Contact Person(s) Albert Flanagan

Phone(s) 925-646-2970
E-Mail(s) aflanaga@hsd.cccounty.us

3. Please indicate the number of 2920(b) and 2920(a)(1) cases you expect by
time period:

2920(b) 2920(a)(1)
1/1/07 — 6/30/07 20 l
7/1/07 — 6/30/08 42 2
7/1/08 — 7/30/09 44 4

4.Based on the best evidence available, please indicate the average cost by
type of case and by case type for public guardian and for related legal
services. Please be sure to indicate your estimates of costs, which are
recoverable from the estate or fees, charges, and assessments. For Public
Guardian [PG] case costs, please include investigation, assessment,
accounting, and other services which must be provided to care for the
conservatee or their estate as well as a proportionate share of the required
training and other administrative costs. For legal case costs, please include
all legal services, which are typically required in carrying out
conservatorships for the two populations --- the 2920(b) population type and
the 2920(a)(1) population type.

2920(b) 2920(a)(1)

PG  // Legal PG // Legal  (Costs)
1/1/07 - 6/30/07  $1400 //$450 $1400//$450
7/1/07 - 6/30/08  $1500 //$450 $1500//$450
7/1/08 —7/30/09  $1600//$450 $1600//$450

5.Please multiply the number of cases in #3. by the costs in #4.

2920(b) 2920(a)(1)
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PG  // Legal PG /" Legal (Recovered
Costs)
1/1/07 — 6/30/07  $28,000//$9,000 $1,400//$450
7/1/07 — 6/30/08  $63,000//$18,900 $3,000//$900
7/1/08 —7/30/09  $70,400//$19,800 $6,4,00//$1,800

6. We will tally the numbers statewide and share the results with you. Please
add any comments you wish here....

See '

attachment

7. Thank you. Please return your responses to:
Llyon@lacdmh.org Or Lkaye@auditor.lacounty.gov and alternatively, fax
to: (), Attention:
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County of Los Angeles Test Claim Cost Survey
Public Guardian Omnibus Conservatorship Reform

1. Name of Survey Respondent(s) Los Angeles County Public Guardian

2. Contact Person(s) __ Lucille Lyon
Phone(s)  213-974-0415
E-Mail(s) __ LLyon@lacdmh.org

3. Please indicate the number of 2920(b) and 2920(a)(1) cases you expect by

time period:

2920(b) 2920(a)(1)
1/1/07 — 6/30/07 10 12
7/1/07 — 6/30/08 20 37
7/1/08 - 7/30/09 230 77

4.Based on the best evidence available, please indicate the average cost by type
of case and by case type for public guardian and for related legal services.
Please be sure to subtract your estimates of costs which are recoverable from
the estate or fees, charges, and assessments. For Public Guardian [PG] case
costs, please include investigation, assessment, accounting, and other services
which must be provided to care for the conservatee or their estate as well as a
proportionate share of the required training and other administrative costs. For
legal case costs, please include all legal services which are typically required in
carrying out conservatorships for the two populations --- the 2920(b) population
type and the 2920(a)(1) population type.

2920(b) 2920(a)(1)

PG /I Legal PG // Legal
1/1/07 - 6/30/07  $1,850 // $2,300 $1,850 // $2,300
7/1/07 — 6/30/08  $2,035 // $2,530 $2,035// $2,530
7/1/08 —7/30/09  $2,239 // $2,783 $2,239// $2,783
5.Please multiply the number of cases in #3. by the costs in #4.

2920(b) 2920(a)(1)

PG /I Legal PG /I Legal
1/1/07 - 6/30/07  $18,500 // $23,000 $22,200 // $27,600
7/1/07 - 6/30/08  $40,700 // $50,600 $75,295 // $93,610
7/1/08 —7/30/09  $67,170 // $83,490 $172,403 // $214,291

Page 1
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6. We will tally the numbers statewide and share the results with you. Please
add any comments you wish here....

7. Thank you. Please return your responses to:
LLyon etc .... Or Lkaye@auditor.lacounty.gov and alternatively, fax to: () ,
Attention:

Pa%esé
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County of Los Angeles Test Claim Cost Survey
Public Guardian Omnibus Conservatorship Reform

1. Name of Survey Respondent(s): DENNIS D BLESSING

2. Contact Person(s) DENNIS D BLESSING
Phone(s) (559) 675-7766 x 2651
E-Mail(s) dblessing@madera-county.com

3. Please indicate the number of 2920(b) and 2920(a)(1) cases you expect by

time period:

2920(b 2920(a)(1)
1/1/07 — 6/30/07 0 14
7/1/07 — 6/30/08 2 42
7/1/08 —7/30/09 3 50

4.Based on the best evidence available, please indicate the average cost by
type of case and by case type for public guardian and for related legal
services. Please be sure to indicate your estimates of costs, which are
recoverable from the estate or fees, charges, and assessments. For Public
Guardian [PG] case costs, please include investigation, assessment,
accounting, and other services which must be provided to care for the
conservatee or their estate as well as a proportionate share of the required
training and other administrative costs. For legal case costs, please include
all legal services, which are typically required in carrying out
conservatorships for the two populations --- the 2920(b) population type and
the 2920(a)(1) population type.

2920(b) 2920(a)(1)

PG // Legal PG// Legal (Costs)
1/1/07 - 6/30/07 0.00 // 0.00 $8,975.76//$1,500.00
7/1/07 — 6/30/08  $141,805.59//$15,500.00 $6752.65//$738.10
7/1/08 —7/30/09  $117,987.54//$13,666.67 $7079.26//$820.00
5.Please multiply the number of cases in #3. by the costs in #4.

2920(b) 2920(a)(1)

PG // Legal PG//Legal(Recovered
Costs)
1/1/07 - 6/30/07  0.00//0.00 $125,657.82//$21,000.00
7/1/07 - 6/30/08  $283,611.18//$31,000.00 $283,611.18//$31,000.00
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7/1/08 - 7/30/09  $353,962.62// $41,00.00 $353,962.62// $41,000.00

6. We will tally the numbers statewide and share the results with you. Please
add any comments you wish here....

This office because of the increased work load caused by the Public
Guardian ombudsman conservatorship Reform Law has requested two new
positions for the second year in a row. The first requests for new staff was
denied last year. It is unknown at this point if this will be enough staff to
fulfill the requirements the new laws have set forth.

7. Thank you. Please return your responses to:
Llyon@lacdmh.org Or Lkaye@auditor.lacounty.gov and alternatively, fax
to: () , Attention:
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County of Lios Angeles Test Claim Cost Survey
Public Guardian Omnibus Conservatorship Reform

1. N:iarne of Survey Regpondent(s) Mendocino Co. PG

2. donmct Person(s) Jack Bauman, DPG
’ Phone(s) (707) 463-7907
E-Mail(s) baumanj@mcdss.org

3. Please indicate the umber of 2920(b) and 2920(a)(1) cases you expect by

time period:

2920(b) 2920(a)(1)
1/1/07 — 6/30/07 -0- -0-
7/1/07 — 6/30/08 Unk. Unk.
7/1108 — 7/30/09 Unk. Unk.

4 Based on the best dvidence available, please indicate the average cost by
type of case and by| case type for public guardian and for related legal
services. Please be pure to indicate your estimates of costs, which are
recoverable from the estate or fees, charges, and assessments. For Public
Guardian [PG] casg costs, please include investigation, assessment,

accounting, and oths '
conservatee or their
training and other ad

.- services which must be provided to care for the
.state as well as a proportionate share of the required
ministrative costs. For legal case costs, please include

all. legal services,| which are typically required in carrying out
conservatorships for the two populations --- the 2920(b) population type and
the 2920(a)(1) population type.

2920(b) 2920(a)(1)

: : PG  // Legal PG // Legal (Costs)
1/1/07 — 6/30/07 /! I
7/1/07 — 6/30/08 1 I
7/1/08 — 7/30/09 /I /f
5 Please multiply the number of cases in #3. by the costs in #4.

: 2920(b) 2920(a)(1)

: PG // Legal PG // Legal (Recovered
Costs)
1/1/07 - 6/30/07 I I

7/1/07 — 6/30/08 /! I
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6. We will tally the nus

/

add any comments you wish here....

nbers statewide and share the results with you. Please

7. Thank you. Please return youx responses to:
Llyon@Jacdmh.org Or I kaye@auditor.lacounty.gov and alternatively, fax

to: () , Attention:
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County of Los Angeles Test Claim Cost Survey
Public Guardian Omnibus Conservatorship Reform

1. Name of Survey Respondent(s) County of Nevada, Office of the Public
Guardian

2. Contact Person(s) Mark Nagafuchi, Program Manager, Dept. of Social
Services

Phone(s)  (530) 265-1639
E-Mail(s) __mark.nagafuchi@co.nevada.ca.us

3. Please indicate the number of 2920(b) and 2920(a)(1) cases you expect by
time period:

2920(b) 2920(a)(1)
1/1/07 — 6/30/07 9
7/1/07 — 6/30/08 11
7/1/08 — 6/30/09 13

4.Based on the best evidence available, please indicate the average cost by
type of case and by case type for public guardian and for related legal
services. Please be sure to indicate your estimates of costs, which are
recoverable from the estate or fees, charges, and assessments. For Public
Guardian [PG] case costs, please include investigation, assessment,
accounting, and other services which must be provided to care for the
conservatee or their estate as well as a proportionate share of the required
training and other administrative costs. For legal case costs, please include

all legal services, which are typically required in carrying out .

conservatorships for the two populations --- the 2920(b) population type and
the 2920(a)(1) population type.

2920(b) 2920(a)(1)

PG // Legal PG // Legal (Costs)
1/1/07 - 6/30/07 // $1,681//$ 424
7/1/07 — 6/30/08 // 3,531/ 890
7/1/08 — 6/30/09 // 3.707// 934
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5.Please multiply the number of cases in #3. by the costs in #4.

2920(b) 2920(a)(1
PG  // Legal PG /I Legal (Recovered
Costs)
1/1/07 - 6/30/07 /! $15.129//$ 3.816
7/1/07 — 6/30/08 /! 38.841/ 9,790
7/1/08 — 6/30/09 /! 48.191/ 12,142

6. We will tally the numbers statewide and share the results with you. Please
add any comments you wish here.. ..

7. Thank you. Please return your responses to:
Llyon@lacdmh.org Or Lkaye@auditor.lacounty.gov and alternatively, fax
to: () , Attention:
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County of Los Angeles Test Claim Cost Survey
Public Guardian Omnibus Conservatorship Reform

1. Name of Survey Respondent(s) Eldon Luce, Placer County

2. Contact Person(s) Eldon Luce, Public Guardian Manager
Phone(s) (530) 886-3686
E-Mail(s) eluce@placer.ca.gov

3. Please indicate the number of 2920(b) and 2920(a)(1) cases you expect by

time period:
2920(b) 2920(a)(1)
1/1/07 — 6/30/07 0 weren’t tracking increases

0
7/1/07 — 6/30/08 3 1
7/1/08 —7/30/09 4 1

4 Based on the best evidence available, please indicate the average cost by
type of case and by case type for public guardian and for related legal
services. Please be sure to indicate your estimates of costs, which are
recoverable from the estate or fees, charges, and assessments. For Public
Guardian [PG] case costs, please include investigation, assessment,
accounting, and other services which must be provided to care for the
conservatee or their estate as well as a proportionate share of the required
training and other administrative costs. For legal case costs, please include
all legal services, which are typically required in carrying out
conservatorships for the two populations --- the 2920(b) population type and
the 2920(a)(1) population type.

2920(b) 2920(a)(1)
PG  // Legal PG // Legal (Costs)
1/1/07 — 6/30/07 /! /!
7/1/07 - 6/30/08 4,315 // 700 4,315// 700
7/1/08 - 7/30/09 4,531/ 720 4,531 // 720
5.Please multiply the number of cases in #3. by the costs in #4.
2920(b) 2920(a)(1
PG // Legal PG /I Legal (Recovered
Costs)
1/1/07 - 6/30/07 /l /!
7/1/07 - 6/30/08 12,945 // 2,100 4,315 // 700
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7/1/08 - 7/30/09 18,124 // 2,880 4,531//720

6. We will tally the numbers statewide and share the results with you. Please
add any comments you wish here....

7. Thank you. Please return your responses to:
Llyon@lacdmh.org Or Lkaye@auditor.lacounty.gov and alternatively, fax
to: (), Attention:
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County of Los Angeles Test Claim Cost Survey
Public Guardian Omnibus Conservatorship Reform

1. Name of Survey Respondent(s) Riverside Co.

2. Contact Person(s) _ William J. van der Poorten
Phone(s) 951/341-6440
E-Mail(s) wjvanderpoorten@rcmhapps.org

3. Please indicate the number of 2920(b) and 2920(a)(1) cases you expect by
time period:

2920(b) 2920(a)(1)
1/1/07 — 6/30/07 27 109
7/1/07 - 6/30/08 54 227
7/1/08 — 7/30/09 75 230

4. Based on the best evidence available, please indicate the average cost by
type of case and by case type for public guardian and for related legal
services. Please be sure to indicate your estimates of costs, which are
recoverable from the estate or fees, charges, and assessments. For Public
Guardian [PG] case costs, please include investigation, assessment,
accounting, and other services which must be provided to care for the
conservatee or their estate as well as a proportionate share of the required
training and other administrative costs. For legal case costs, please include
all legal services, which are typically required in carrying out
conservatorships for the two populations --- the 2920(b) population type and
the 2920(a)(1) population type.

2920(b) 2920(a)(1)

PG  // Legal PG // Legal (Costs)
1/1/07 — 6/30/07  1,184.// 786. 4,322.// 800.
7/1/07 - 6/30/08  1,184.// 786. 6,668. // 800.
7/1/08 —7/30/09  1,184.// 1786. 6,608.//800.
5.Please multiply the number of cases in #3. by the costs in #4.

2920(b) 2920(a)(1)

PG  // Legal PG // Legal (Recovered
Costs)
1/1/07 - 6/30/07  31,986.// 21,222. 471,098. /7 76,300.

7/1/07 - 6/30/08  42,624.// 28,296. 1,513,636. // 158,900.

166

-163-




-164-

7/1/08 —7/30/09  42,624.// 28,296. 1,513,636.// 158,900.

6. We will tally the numbers statewide and share the results with you. Please
add any comments you wish here.. ..

7. Thank you. Please return your responses to:
Llyon@lacdmh.org Or Lkaye@auditor.lacounty.gov and alternatively, fax
to: (), Attention:
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County of Los Angeles Test Claim Cost Survey
Public Guardian Omnibus Conservatorship Reform

1. Name of Survey Respondent(s) ﬁy\ (s e (()1, /Cq% L/

2. Contact Person(s) /7:;//00640 éycw’ V15 a4
Phone(s) &5%)  &S9- 3Vey =7 g
E-Mail(s (Geet . LOfri @ Cauts, . Ca.
( ) —F { OG_ an ’% a:dZ/

3. Please indicate the number of 2920(b) and 2920(a)(1) cases you expect by
time period:

2920(b) 2920(a)(1)
1/1/07 - 6/30/07 AA >
7/1/07 — 6/30/08 Y i
7/1/08 —7/30/09 @5 /2

4 .Based on the best evidence available, please indicate the average cost by
type of case and by case type for public guardian and for related legal
services. Please be sure to indicate your estimates of costs, which are
recoverable from the estate or fees, charges, and assessments. For Public
Guardian [PG] case costs, please include investigation, assessment,
accounting, and other services which must be provided to care for the
conservatee or their estate as well as a proportionate share of the required
training and other administrative costs. For legal case costs, please include
all legal services, which are typically required in carrying out
conservatorships for the two populations --- the 2920(b) population type and
the 2920(a)(1) population type.

2920(b) 2920(a)(1)
PG // Legal PG // Legal (Costs)

1/1/07 - 6/30/07 &AS Y 11 %) CHs Il pod9
7/1/07 - 6/30/08 (o=Lolo Il 57004 G745 1 L3990
7/1/08 —7/30/09 LI5S I oS 2 206/ I (bS5 7

5.Please multiply the number of cases in #3. by the costs in #4.

2920(b) 2920(a)(1)
PG // Legal PG /' Legal (Recovered

Costs)
1/1/07-6/30/07 (37588 /I (40,760  SpqOll 43 3/+
711107~ 6130108302, 836 /|_2S, /vy 14,3451 487,750
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711087130009 3036 Il L90, 456 (2059 /(93P

6. We will tally the numbers statewide and share the results with you. Please
add any comments you wish here.. ..

7. Thank you. Please return your responses to:
Llyon@lacdmh.org Or Lkaye@auditor.lacounty.gov and alternatively, fax

to: (), Attention:
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County of Los Angeles Test Claim Cost Survey
Public Guardian Omnibus Conservatorship Reform

1. Name of Survey Respondent(s) Mary Ann Warren/Ann Bellesi

2. Contact Person(s) Mary Ann Warren/Ann Bellesi
Phone(s)  415-355-2520/415-355- 3532
E-Mail(s) maryann.warren@sfgov.org; ann.bellesi@sfgov.org

3. Please indicate the number of 2920(b) and 2920(a)(1) cases you expect by

time period:

2920(b) 2920(a)(1)
1/1/07 — 6/30/07 3 1
7/1/07 — 6/30/08 12 7
7/1/08 —7/30/09 12 7

4.Based on the best evidence available, please indicate the average cost by
type of case and by case type for public guardian and for related legal
services. Please be sure to indicate your estimates of costs, which are
recoverable from the estate or fees, charges, and assessments. For Public
Guardian [PG] case costs, please include investigation, assessment,
accounting, and other services which must be provided to care for the
conservatee or their estate as well as a proportionate share of the required
training and other administrative costs. For legal case costs, please include
all legal services, which are typically required in carrying out
conservatorships for the two populations --- the 2920(b) population type and
the 2920(a)(1) population type.

2920(b) 2920(a)(1)

PG // Legal PG // Legal (Costs)
1/1/07 - 6/30/07  7000//5000 12,500//10,000
7/1/07 — 6/30/08  7350//5250 7350//5250
7/1/08 —7/30/09 7350//5250 7350//5250
5.Please multiply the number of cases in #3. by the costs in #4.

2920(b) 2920(a)(1)

PG // Legal PG // Legal (Recovered
Costs)
1/1/07 - 6/30/07  21,500//15,000 12,500//10,000
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7/1/07 — 6/30/08  88,200//63,000 51,450//70,000
7/1/08 —7/30/09  88,200//63,000 51,450//70,000

6. We will tally the numbers statewide and share the results with you. Please
add any comments you wish here. ...

These are rough estimates in terms of both numbers of cases and expenses.
Our current hourly fee for conservator services is $125 and for attorney is

$225.

7. Thank you. Please return your responses to:
Llyon@lacdmh.org Or Lkaye@auditor.lacounty.gov and alternatively, fax
to: () , Attention:
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County of Los Angeles Test Claim Cost Survey
Public Guardian Omnibus Conservatorship Reform

1. Name of Survey Respondent(s) _Scarlet D. Hughes

2. Contact Person(s) Scarlet Hughes, M.S.W.
Public Guardian/Couservator
San Joaquin County - HCS - BHS
Phone: (209) 468-3749
Fax: (209) 468-9931

3. Please indicate the number of 2920(b) and 2920(a)(1) cases you expect

by time period:

2920(b) 2920(a)(1)
1/1/07 — 6/30/07 33 1
7/1/07 — 6/30/08 66 5
7/1/08 — 7/30/09 72 7

4.Based on the best evidence available, please indicate the average cost by
type of case and by case type for public guardian and for related legal
services. Please be sure to indicate your estimates of costs, which are
recoverable from the estate or fees, charges, and assessments. For Public
Guardian [PG] case costs, please include investigation, assessment,
accounting, and other services which must be provided to care for the
conservatee or their estate as well as a proportionate share of the required
training and other administrative costs. For legal case costs, please include
all legal services, which are typically required in carrying out
conservatorships for the two populations --- the 2920(b) population type and
the 2920(a)(1) population type.

2920(b) 2920(a)(1)

PG // Legal PG // Legal- (Costs)
1/1/07 — 6/30/07 4,300/ 4,300/
7/1/07 — 6/30/08 4,300/ 4,300/
7/1/08 —7/30/09 4,300/ 4,300/
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5.Please multiply the number of cases in #3. by the costs in #4.

2920(b) - 2920(a)(1
PG // Legal PG // Legal (Recovered
Costs)
1/1/07 - 6/30/07  $141,900// $ 4,300/
7/1/07 —6/30/08  $283,800// $21,500//
7/1/08 —7/30/09  $309600// $30,100//

6. We will tally the numbers statewide and share the results with you. Please
add any comments you wish here....

I don’t know the cost for my County Counsel per case. But my vearly
County Counsel cost for probate cases is $233.000. Almost all of this would
be for either 2920(b) or 2930(a)(1) cases.

7. Thank you. Please return your responses to:
Llyon@lacdmh.org Or Lkaye@auditor.lacounty.gov and alternatively, fax
to: () , Attention:
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COUNTY OF LOS ANGELES BOARD OF SUPERVISORS
GLORIA MOLINA

MARVIN J. SOUTHARD, D.S.W. YVONNE B. BURKE

Director ZEV YAROSLAVSKY

DON KNABE
MICHAEL D. ANTONOVICH

DEPARTMENT OF MENTAL HEALTH

ROBIN KAY, Ph.D.
Acting Chief Deputy Director

RODERICK SHANER, M.D.
Medical Director

Reply To: J Vi http://dmh.lacounty.gov
550 SOUTH VERMONT AVENUE, LOS ANGELES, CALIFORNIA 90020 O e ofong
320 West Temple Street, Room 1500
Los Angeles, California 90012
Telephone: (213) 974-0483
Fax: (213) 687-4539
E-Mail: jvuong@lacdmh.org

County of Los Angeles Test Claim
Public Guardian Ominbus Conservatorship Reform

Declaration of James Vuong
James Vuong makes the following declaration and statement under oath:

I, James Vuong, Fiscal Officer I for the Los Angeles County Department of Mental
Health/Public Guardian office, am responsible for recovering the costs of
complying with new State mandated programs, including provisions of the
Ominbus Conservatorship and Guardianship Reform Act as claimed herein.

[ declare that, it is my information or belief that the Los Angeles County Public
Guardian is mandated to perform services for conservatees pursuant to the test
claim legislation and is incurring costs well in excess of $1,000 per annum, the
minimum cost that must be incurred to file a claim in accordance with Government
Code Section 17564(a).

I declare ‘that I have prepared the attached schedules detailing Los Angeles
County’s costs in implementing the test claim legislation.

[ declare that it is my information and belief that the attached schedules fairly
represent Los Angeles County’s costs in implementing the test claim legislation.

I declare that it is my information and belief that the County’s State mandated
duties and resulting costs in implementing the test claim legislation are, in my
opinion, reimbursable "costs mandated by the State", as defined in Government
Code section 17514:

" ' Costs mandated by the State' means any increased costs which a local
agency or school district is required to incur after July 1, 1980, as a result
of any statute enacted on or after January 1, 1975, or any executive order
implementing any statute enacted on or after January 1, 1975, which

180
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mandates a new program or higher level of service of an existing
program within the meaning of Section 6 of Article XIII B of the
California Constitution."

I am personally conversant with the foregoing facts and if required, I could and would
testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to matters which are
stated as information and belief, and as to those matters I believe them to be true.

(2/5/07_Lostngeley CA

Date and Place
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COUNTY OF LOS ANGELES
PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
JAMES VOUNG DECLARATION - COST SCHEDULE

TABLE OF CONTENTS

- Pagefs]
. Schedule | - Los Angeles County Cost Summary 1
II.  Schedule Il - Sample Average Cost for Los Angeles County 2
lll. Schedule Il - Costs Offsetts 3
IV Schedule IV - Sample Case Cost V 4-8
V  Survey response 9-10

H:\SbY0\PG's Test Calim 6-5-07-HY\James Voung Cost Analysis\Public Guardian Test Claim Test Claim Survey - Los Angeles [Table
of Contents]
12/8/2007
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COUNTY OF LOS ANGELES
PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
LOS ANGELES COUNTY COST SUMMARY

Time Period Case Type
2920 (b) - "Last Resort" Cases 2920 (a)(1) - "High Risk" Cases
Cost Cost
Cost per | Number of Cost per | Number of
Case Cases Case Cases
(A) (B) Total Cost (A) (B) Total Cost
1/1/07 to 6/30/07 $ 4,150 101$ 41500 $ 4,150 121$% 49,800
7/1/07 to 6/30/08 4,565 20 91,300 4,565 37 168,905
7/1/08 to 6/30/09 5,022 30 150,645 5,022 77 386,656

Footnotes:
(A) Cost per case is from Schedule i.

(B) Number of cases is from the Los Angeles County Cost Survey.

H:ASb90\PG's Test Calim 6-5-07-
{Schedule i]
12/8/2007

HY\James Voung Cost Analysis\Public Guardian Test Claim Test Claim Survey - Los Angeles

183




SCHEDULE Hi

COUNTY OF LOS ANGELES

PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM
LOS ANGELES COUNTY COSTS (C) A

Time Period Case Type
2920 (b) - "Last Resort" Cases 2920 (a)(1) - "High Risk" Cases
Cost Cost
Public A) Public A)
Guardian Legal Total Cost | Guardian Legal Total Cost

(B)| 1/1/07t06/30/07 [ $ 1,850 $ 230019 41501 % 1850 1% 2300{% 4,150

7/1/07 to 6/30/08 2,035 2,530 4,565 2,035 2,530 4,565

7/1/08 to 6/30/09 2,239 2,783 5,022 2,239 2,783 5,022
Footnotes:

(A) Case costs do not include one time costs such as computer hardware, software,
procedure and policy modifications, which are necessary in complying with test claim

(B)

()]

legislation.
The Public Guardian costs are based upon a sample of cases as follows:
Sample Analysis (B)

Name Time Period Cost
Jane Doe # 1 1/30/07 to 9/14/07 $2,238.31
Jane Doe # 2 2/22/07 to 8/16/07 1,355.33
Jane Doe # 3 5/31/07 to 8/16/07 1,037.16
Jane Doe #4 2/6/07 to 9/14/07 2,767.87
Total Cost 7,398.67
Number of Cases 4
Average Cost $ 1,849.67

(C) See Schedule [l for possible offsetts to counter costs for performing specific duties.

(D) As an example of computational methodogy, see detailed itemized time and cost for performing
activities required under test claim legislation for Jane Doe #4 in Schedule V.

H:\Sb90\PG's Test Calim 6-5-07-HY\James Voung Cost Analysis\Public Guardian Test Claim Test Claim Survey - Los Angeles
[Schedule 1]
12/8/2007
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PUBLIC GUARDIAN OMNIBUS CONSERVATORSHIP REFORM TEST CLAIM

SCHEDULE IHt
COUNTY OF LOS ANGELES

COSTS OFFSETS (A)

-182-

Period

MAA Billings

TCM Billings

Total Cost

Fiscal Year 2006-07 3rd
Quarter
1-1-07 to 3-31-07

282,861

276,677

$

559,538

Fiscal Year 2006-07 4th
Quarter

4-1-07 to 6-30-07

297,004

276,677

$

573,681

Grand Total

579,865

Footnotes:

$

553,354

$

1,133,219

(A) Medi-Cal Administratrive Activities (MAA) and Targeted Case Management (TCM) reimbursements received
for performing specified activities and other activities reimbursed by the Federal government. The activities may
overlap with the activities found to be reimbursable for Los Angeles in which case those specific Federal

reimbursements will be deducted from the those identical activities claimed herein.

H:\Sb90\PG's Test Calim 6-5-07-HY\James Voung Cost Analysis\Public Guardian Test Claim Test Claim Survey - Los Angeles

[Schedule 1li - Cost Offsets ]
12/8/2007
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County of Los Angeles Test Claim Cost Survey
Public Guardian Omnibus Conservatorship Reform

1. Name of Survey Respondent(s) Los Angeles County Public Guardian

2. Contact Person(s)  Lucille Lyon
Phone(s)  213-974-0415
E-Mail(s)  LLyon@lacdmh.org

3. Please indicate the number of 2920(b) and 2920(a)(1) cases you expect by

time period:

, 2920(b) 2920(a)(1)
1/1/07 — 6/30/07 10 12
7/1/07 — 6/30/08 20 37
7/1/08 — 7/30/09 30 77

4.Based on the best evidence available, please indicate the average cost by type
of case and by case type for public guardian and for related legal services.
Please be sure to subtract your estimates of costs which are recoverable from
the estate or fees, charges, and assessments. For Public Guardian [PG] case
costs, please include investigation, assessment, accounting, and other services
which must be provided to care for the conservatee or their estate as well as a
proportionate share of the required training and other administrative costs. For
legal case costs, please include all legal services which are typically required in
carrying out conservatorships for the two populations --- the 2920(b) population
type and the 2920(a)(1) population type.

2920(b) 2920(a)(1)

PG /I Legal PG /l Legal
1/1/07 - 6/30/07  $1,850// $2,300 $1,850 // $2,300
7/1/07 - 6/30/08  $2,035 // $2,530 $2,035// $2,530
7/1/08 — 7/30/09  $2,239 // $2,783 $2,239 /7 $2,783
5.Please multiply the number of cases in #3. by the costs in #4.

2920(b) 2920(a)(1)

PG /I Legal PG /I Legal
1/1/07 - 6/30/07  $18,500 // $23,000 $22,200 // $27,600
7/1/07 - 6/30/08  $40,700 // $50,600 $75,295 // $93,610
7/1/08 —7/30/09  $67,170 // $83,490 $172,403 // $214,291

Pagi 91 1
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6. We will tally the numbers statewide and share the results with you. Please
add any comments you wish here. . ..

7. Thank you. Please return your responses to:
LLyon etc .... Or Lkaye@auditor.lacounty.gov and alternatively, fax to: () ,
Attention:
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COUNTY OF LOS ANGELES
OFFICE OF THE COUNTY COUNSEL

PROBATE DIVISION
350 S. FIGUEROA STREET, SUITE 602
LOS ANGELES, CALIFORNIA 90071

TELEPHONE
(213) 974-0663

RAYMOND G. FORTNER, JR. FACSIMILE

County Counsel December 10, 2007 (213) 617-6786
TDD
(213) 633-0901
E-MAIL

Rtownsend@counsel.lacounty.gov

County of Los Angeles Test Claim
Public Guardian Ominbus Conservatorship Reform

Declaration of Richard E. Townsend
Richard E. Townsend makes the following declaration and statement under oath:

I, Richard E. Townsend, Assistant County Counsel, Probate Division, Office of
County Counsel, of the County of Los Angeles, am responsible for implementing the
legal provisions of the Ominbus Conservatorship and Guardianship Reform Act
[Act], including the test claim legislation as detailed in the attached test claim.

I declare that, it is my information and belief that the mandatory duties of County
Counsel claimed herein, include those required to establish, maintain and modify
conservatorships. The mandated legal services claimed herein are those which are
required to serve the 2920(b) and Section 2920(a)(1) populations under current law"'.

I declare that, it is my information and belief that County Counsel must prepare the
petition to establish conservatorship in accordance with Probate Code section 18217

“(a) The petition shall request that a conservator be appointed for the

! Current law referred to here includes the test claim legislation and other requirements
which counties must comply with in carrying out the test claim legislation such as those
specified in Probate Code sections 1471 [appointment, proceedings], 1472 [appointment,
compensation, source for payment]; 1801 [conservator of person or estate or person and
estate]; 1821 [contents of a petition, supplemental information}; and, 2355 [medical
treatment of conservatee adjudicated to lack capacity to make health care decisions].

* As added by (Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991. Amended by

Stats. 1991, c. 82 (5.B.896), § 8, eff. June 30, 1991, operative July 1, 1991; Stats.2001, c.
893 (A.B.25), § 18; Stats.2002, c. 784 (S.B.1316), § 577.)
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“(a) The petition shall request that a conservator be appointed for the
person or estate, or both, shall specify the name, address, and telephone
number of the proposed conservator and the name, address, and
telephone number of the proposed conservatee, and state the reasons
why a conservatorship is necessary. Unless the petitioner is a bank or
other entity authorized to conduct the business of a trust company, the
petitioner shall also file supplemental information as to why the
appointment of a conservator is required. The supplemental
information to be submitted shall include a brief statement of facts
addressed to each of the following categories:

(1) The inability of the proposed conservatee to properly provide for his
or her needs for physical health, food, clothing, and shelter.

(2) The location of the proposed conservatee's residence and the ability
of the proposed conservatee to live in the residence while under
conservatorship.

(3) Alternatives to conservatorship considered by the petitioner and
reasons why those alternatives are not available.

(4) Health or social services provided to the proposed conservatee
during the year preceding the filing of the petition, when the
petitioner has information as to those services.

(5) The inability of the proposed conservatee to substantially manage
his or her own financial resources, or to resist fraud or undue
influence.

The facts required to address the categories set forth in paragraphs
(1) to (5), inclusive, shall be set forth by the petitioner when he or
she has knowledge of the facts or by the declarations or affidavits of
other persons having knowledge of those facts.

Where any of the categories set forth in paragraphs (1) to (5),
inclusive, are not applicable to the proposed conservatorship, the
petitioner shall so indicate and state on the supplemental information
form the reasons therefor.

The Judicial Council shall develop a supplemental information form

for the information required pursuant to paragraphs (1) to (5),
inclusive, after consultation with individuals or organizations
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approved by the Judicial Council, who represent public conservators,
court investigators, the State Bar, specialists with experience in
performing assessments and coordinating community-based services,
and legal services for the elderly and disabled.

The supplemental information form shall be separate and distinct
from the form for the petition. The supplemental information shall
be confidential and shall be made available only to parties, persons
given notice of the petition who have requested this supplemental
information or who have appeared in the proceedings, their attorneys,
and the court. The court shall have discretion at any other time to
release the supplemental information to other persons if it would
serve the interests of the conservatee. The clerk of the court shall
make provision for limiting disclosure of the supplemental
information exclusively to persons entitled thereto under this section.

b) The petition shall set forth, so far as they are known to the
petitioner, the names and addresses of the spouse or domestic partner,
and of the relatives of the proposed conservatee within the second
degree. If no spouse or domestic partner of the proposed conservatee
or relatives of the proposed conservatee within the second degree are
known to the petitioner, the petition shall set forth, so far as they are
known to the petitioner, the names and addresses of the following
persons who, for the purposes of Section 1822, shall all be deemed
to be relatives:

(1) A spouse or domestic partner of a predeceased parent of a
proposed conservatee.

(2) The children of a predeceased spouse or domestic partner of a
proposed conservatee.

(3) The siblings of the proposed conservatee's parents, if any, but if
none, then the natural and adoptive children of the proposed
conservatee's parents' siblings.

(4) The natural and adoptive children of the proposed conservatee's
siblings.

(c) If the petition is filed by a person other than the proposed
conservatee, the petition shall state whether or not the petitioner is a
creditor or debtor, or the agent of a creditor or debtor, of the proposed
conservatee.
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(d) If the proposed conservatee is a patient in or on leave of absence
from a state institution under the jurisdiction of the State Department
of Mental Health or the State Department of Developmental Services
and that fact is known to the petitioner, the petition shall state that
fact and name the institution.

(e) The petition shall state, so far as is known te the petitioner,
whether or not the proposed conservatee is receiving or is entitled to
receive benefits from the Veterans Administration and the estimated
amount of the monthly benefit payable by the Veterans
Administration for the proposed conservatee.

() The petition may include an application for any order or orders
authorized under this division, including, but not limited to, orders
under Chapter 4 (commencing with Section 1870).

(2) The petition may include a further statement that the proposed
conservatee is not willing to attend the hearing on the petition, does
not wish to contest the establishment of the conservatorship, and does
not object to the proposed conservator or prefer that another person
act as conservator.

(h) In the case of an allegedly developmentally disabled adult, the
petition shall set forth the following:

(1) The nature and degree of the alleged disability, the specific duties
and powers requested by or for the limited conservator, and the
limitations of civil and legal rights requested to be included in the
court's order of appointment.

(2) Whether or not the proposed limited conservatee is or is alleged
to be developmentally disabled.

Reports submitted pursuant to Section 416.8 of the Health and Safety
Code meet the requirements of this section, and conservatorships
filed pursuant to Article 7.5 (commencing with Section 416) of Part
1 of Division 1 of the Health and Safety Code are exempt from
providing the supplemental information required by this section, so
long as the guidelines adopted by the State Department of
Developmental Services for regional centers require the same
information that is required pursuant to this section.”
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I declare thatin Los Angeles County, County Counsel represents the Public Guardian
in all legal matters and acts as the attorney of record for the Public Guardian. In this
legal role, counsel prepares all the petitions for conservatorship that include but are
not limited to appointment petitions, Temporary Letters of Conservatorship, General
Letters of Conservatorship, Inventory and Appraisals and Court Accountings. Other
special petitions include Authorization to Sell the Personal Residence of the
Conservatee, Authority to Sell Other Personal Property including securities, unlawful
detainers, restraining orders, actions to quiet title etc.

[ declare that, it is my information or belief that in Los Angeles County’s case, the
cost for legal services ranges from $1,500 to $12,000 per conservatee for the first
year depending on the level of potential litigation®. There may be occasions that a
conservator must initiate legal actions to protect the conservatee and his property.
By the same token, if a legal action is initiated against the conservatee, the
conservator must defend any legal action.

I declare that it is my information or belief that the Public Guardian and its legal arm,
the County Counsel is mandated to perform services for conservatees under the test
claim legislation, which were not required under prior law and that such services cost
the County of Los Angeles well in excess of $1,000 per annum, the minimum cost
that must be incurred to file a claim in accordance with Government Code Section
17564(a).

[ declare that it is my information or belief that the County’s State mandated
duties and resulting costs in implementing the test claim legislation are, in my
opinion, reimbursable "costs mandated by the State", as defined in
Government Code section 17514:

"' Costs mandated by the State' means any increased costs which a local
agency or school district is required to incur after July 1, 1980, as a result
of any statute enacted on or after January 1, 1975, or any executive order
implementing any statute enacted on or after January 1, 1975, which
mandates a new program or higher level of service of an existing program
within the meaning of Section 6 of Article XIII B of the California
Constitution."

['am personally conversant with the foregoing facts and if required, I could and would
testify to the statements made herein.

® Legal costs for other counties were also surveyed and are detailed in the Statewide
Cost Survey Report attached herein to the declaration of Lucille Lyon.
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I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to matters which are stated
as information and belief, and as to those matters I believe them to be true.

/

- 9 _
\ ys s YRR
Date and Place / 2/ U/‘f Xl 7’{[“: (“Z Signature /%5”‘“{ t.( L‘“/

RET:scd
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COUNTY OF LOS ANGELES 176

DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-2706

PHONE: (213) 974-8301 FAX: (213) 626-5427

J. TYLER McCAULEY
AUDITOR-CONTROLLER

WENDY L. WATANABE
CHIEF DEPUTY

County of Los Angeles Test Claim
Public Guardian Omnibus Conservatorship Reform

Declaration of Leonard Kaye

Leonard Kaye makes the following declaration and statement under oath:

I Leonard Kaye, SB 90 Coordinator, in and for the County of Los Angeles, am responsible for
filing test claims, reviews of State agency comments, Commission staff analysis, and for
proposing parameters and guidelines (P's& G's) and amendments thereto, all for the complete
and timely recovery of costs mandated by the State. Specifically, I have prepared the subject
test claim. .

Specifically, I declare that I have examined the County’s State mandated duties and resulting
costs, in implementing the subject law, and find that such costs as set forth in the subject test
claim, are, in my opinion, reimbursable "costs mandated by the State", as defined in
Government Code section 17514:

"' Costs mandated by the State' means any increased costs which a local agency or
school district is required to incur after July 1, 1980, as a result of any statute
enacted on or after January 1, 1975, or any executive order implementing any
statute enacted on or after January 1, 1975, which mandates a new program or
higher level of service of an existing program within the meaning of Section 6 of
Article XIII B of the California Constitution."

I am personally conversant with the foregoing facts and if so required, I could and would
testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the foregoing

is true and correct of my own knowledge, except as to the matters which are therein stated as
information or belief, and as to those matters I believe them to be true.

(22 g@ég%ﬂg Va ‘—/‘75/ L o

4

Date and Place Signature

“To Enrich Lives Through Effective and Caring Service”
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Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. I hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

J. Tyler McCauley Auditor-Controller
Print or Type Name of Authorized Local Agency Print or Type Title

or School District Official

1.7 AV | /2//&/0‘7

Sigpfature of Authorized Local Agency or Date
Sclol District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number, fax number, and e-mail address
below:.

J. Tyler McCauley
Claimant Representative Name

Auditor-Controller
[itle

County of Los Angeles
Organization

500 West Temple Street, Room 525
Street Address

Los Angeles, CA 90012

City, State, Zip

(213) 974-8301

Telephone Number

(213) 626-5427

Fax Number
tmccauley@auditor.lacounty.gov
E-Mail Address
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CA LEGIS 493 (2006) Page 1
2006 Cal. Legis. Serv. Ch. 493 (A.B. 1363) (WEST)

CALIFORNIA 2006 LEGISLATIVE SERVICE
2006 Portion of 2005-2006 Regular Session

Copr. © 2006 Thomson/West

Additions are indicated by Text; deletions by
** % Changes in tables are made but not highlighted.

CHAPTER 493

A.B. No. 1363 :
PROBATE PROCEEDINGS--OMNIBUS CONSERVATORSHIP AND

GUARDIANSHIP REFORM ACT

AN ACT to amend Sections 1610, 1822, 1826, 1829, 1830, 1850, 1851, 2215, 2250,
2253, 2320, 2321, 2401, 2610, 2620, 2620.2, 2623, 2640, 2640.1, 2641, 2653, 2701, and
2920 of, to add Sections 1456, 1457, 1850.5, 2113, 2250.2, 2250.4, 2250.6, 2250.8, 2410,
and 2923 to, and to add and repeal Section 1458 of, the Probate Code, relating to
conservatorship and guardianship.

[Filed with Secretary of State September 27, 2006.]
LEGISLATIVE COUNSEL'S DIGEST

AB 1363, Jones Omnibus Conservatorship and Guardianship Reform Act of 2006.
(1) Existing law governs the establishment of conservatorships and guardianships.

The bill would require the Judicial Council, among other things, to adopt specified rules
of court relating to conservatorships and guardianships and to develop educational
programs for nonlicensed conservators and guardians. The bill would also require the
Judicial Council to establish qualifications and educational requirements for any court-
employed staff attorney, examiner, and investigator or court-appointed attorney, to
require educational classes for these attorneys, and probate judges, to report to the
Legislature regarding a study measuring court effectiveness in conservatorship cases,
and to develop forms to provide notice regarding free assistance provided by the court to
conservators and how to file an objection to an inventory and appraisal of the estate. The
bill would require public guardians to comply with specified continuing education

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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requirements by January 1, 2008. The bill would revise the notice requirements
regarding a petition for the appointment of a temporary guardian or temporary
conservator, except as specified. The bill would also require the Judicial Council to
adopt a rule of court to implement a specified provision, effective January 1, 2008,
requiring guardians and conservators to provide a bond.

(2) Existing law requires conservators and guardians to present a biennial accounting of
the assets of the conservatee or ward and requires a biennial review of each
conservatorship.

The bill would require a review of conservatorships at a noticed hearing, and impose
- new requirements governing the accounting. The bill also would prohibit a court from
reducing the amount of a bond in conservatorship proceedings without good cause,
impose new duties on court investigators and prohibit the compensation of a guardian or
conservator from the estate for costs or fees incurred in unsuccessfully opposing a
petition, among other changes. The bill would also specify the circumstances under
which a guardian or conservator that is a trust company is required to obtain the
authorization of a court prior to exercising its powers.

(3) Existing law authorizes the public guardian to apply for appointment as guardian or
conservator of the person, estate, or both, of any person domiciled in the county requiring
a guardian or conservator if there is no one else who is qualified and willing to act and
whose appointment would be in the best interest of the person. The public guardian is
required to apply for appointment if ordered by the court.

This bill additionally would require the public guardian to apply for appointment as
guardian or conservator if there is an imminent threat to the person's health or safety or
the person's estate. The bill would require the court to order the public guardian to apply
for appointment on behalf of any person domiciled in the county who appears to require a
guardian or conservator, if it appears that there is no one else who is qualified and willing
to act, and if that appointment as guardian or conservator appears to be in the best
interests of the person, as specified.

Because the bill would impose new duties and educational requirements on the public
guardian, a county officer, the bill would impose a state-mandated local program.

(4) The bill would incorporate additional changes to Sections 1850 and 1851 of the
Probate Code proposed by both this bill and SB 1716, to take effect only if both bills are
enacted and this bill is enacted last.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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(5) The California Constitution requires the state to reimburse local agencies and school
districts for certain costs mandated by the state. Statutory provisions establish procedures
for making that reimbursement.

This bill would provide that, if the Commission on State Mandates determines that the
bill contains costs mandated by the state, reimbursement for those costs shall be made
pursuant to these statutory provisions.

(6) The bill would become operative only if SB 1116, SB 1550 and SB 1716 are
enacted and become effective on or before January 1, 2007.

The people of the State of California do enact as follows:

SECTION 1. This act, together with Senate Bill 1116 (Scott), Senate Bill 1550
(Figueroa), and Senate Bill 1716 (Bowen), shall be known and may be cited as the
Omnibus Conservatorship and Guardianship Reform Act of 2006.

SEC. 2. The Legislature finds and declares the following:

(a) The rate of increase in the number of Californians who are 65 years of age or older is

surpassing that in other states. The number of people who are 65 years of age will grow
from 3.7 million people in the year 2000, to 6.3 million in the year 2020. The fastest
growing segment of California's population, expected to increase by 148 percent between
the years 1990 and 2020, is people who are 85 years of age or older. As many as 10
percent of the population over 65 years of age and almost 50 percent of the population
over 85 years of age will suffer from Alzheimer's disease.

(b) As the population of California continues to grow and age, an increasing number of
persons in the state are unable to provide properly for their personal needs, to manage
their financial resources, or to resist fraud or undue influence.

(c) One result of these trends is the growing number of persons acting as conservators on
behalf of other persons or their estates. It is estimated that about 500 professional
conservators oversee $1.5 billion in assets. Over 5,000 conservatorship petitions are filed
each year in California.

(d) Probate courts oversee the work of conservators, but, in part due to a lack of
resources and conflicting priorities, courts often do not provide sufficient oversight in
conservatorship cases to ensure that the best interests of conservatees are protected.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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(e) Professional fiduciaries are not adequately regulated at present. This lack of
regulation can result in the neglect, or the physical or financial abuse, of the clients
professional fiduciaries are supposed to serve.

(f) Public guardians do not have adequate resources to represent the best interests of
qualifying Californians and, therefore, many in need of the assistance of a conservator go
without.

(g) As a result, the conservatorship system in California is fundamentally flawed and in
need of reform. ' ‘

SEC. 3. Section 1456 is added to the Probate Code, to read:
<< CA PROBATE § 1456 >>

1456. (a) In addition to any other requirements that are part of the judicial branch
education program, on or before January 1, 2008, the Judicial Council shall adopt a rule
of court that shall do all of the following:

(1) Specifies the qualifications of a court-employed staff attorney, examiner, and
investigator, and any attorney appointed pursuant to Sections 1470 and 1471.

(2) Specifies the number of hours of education in classes related to conservatorships or
guardianships that a judge who is regularly assigned to hear probate matters shall
complete, upon assuming the probate assignment, and then over a three-year period on an
ongoing basis.

(3) Specifies the number of hours of education in classes related to conservatorships or
guardianships that a court-employed staff attorney, examiner, and investigator, and any
attorney appointed pursuant to Sections 1470 and 1471 shall complete each year.

(4) Specifies the particular subject matter that shall be included in the education required
each year.

(5) Specifies reporting requirements to ensure compliance with this section.

(b) In formulating the rule required by this section, the Judicial Council shall consult
with interested parties, including, but not limited to, the California Judges Association,
the California Association of Superior Court Investigators, the California Public
Defenders Association, the County Counsels' Association of California, the State Bar of

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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California, the National Guardianship Association, and the Association of Professional
Geriatric Care Managers.

SEC. 4. Section 1457 is added to the Probate Code, to read:

<< CA PROBATE § 1457 >>

1457. In order to assist relatives and friends who may seek appointment as a
nonprofessional conservator or guardian the Judicial Council shall develop a short
educational program of no more than three hours that is user-friendly and shall make that
program available free of charge to each proposed conservator and guardian and each
court-appointed conservator and guardian who is not required to be licensed as a
professional conservator or guardian pursuant to Chapter 6 (commencing with Section
6500) of Division 3 of the Business and Professions Code. The program may be
available by video presentation or Internet access.

SEC. 5. Section 1458 is added to the Probate Code, to read:

<< CA PROBATE § 1458 >>

1458. (a) On or before January 1, 2008, the Judicial Council shall report to the
Legislature the findings of a study measuring court effectiveness in conservatorship
cases. The report shall include all of the following with respect to the courts chosen for

evaluation:

(1) A summary of caseload statistics, including both temporary and permanent
conservatorships, bonds, court investigations, accountings, and use of professional
conservators.

(2) An analysis of compliance with statutory timeframes.

(3) A description of any operational differences between courts that affect the processing
of conservatorship cases, including timeframes.

(b) The Judicial Council shall select three courts for the evaluation mandated by this
section.

(c) The report shall include recommendations for statewide performance measures to be
collected, best practices that serve to protect the rights of conservatees, and staffing needs
to meet case processing measures.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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(d) This section shall remain in effect only until January 1, 2009, and as of that date is
repealed, unless a later enacted statute, that is enacted before January 1, 2006, [FN1]
deletes or extends that date.

SEC. 6. Section 1610 of the Probate Code is amended to read:
<< CA PROBATE § 1610>>

1610. (a) The Legislature finds and declares that it is in the best interests of children to
be raised in a permanent, safe, stable, and loving environment.

(b) Unwarranted petitions, applications, or motions other than discovery motions after
the guardianship has been established create an environment that can be harmful to
children and are inconsistent with the goals of permanency, safety, and stability.

SEC. 7. Section 1822 of the Probate Code 1s amended to read:
<< CA PROBATE § 1822>>

1822. (a) At least 15 days before the hearing on the petition for appointment of a
conservator, notice of the time and place of the hearing shall be given as provided in this

section. The notice shall be accompanied by a copy of the petition. The court may not
shorten the time for giving the notice of hearing under this section.

(b) Notice shall be mailed to the following persons:

(1) The spouse, if any, or registered domestic partner, if any, of the proposed conservatee
at the address stated in the petition.

(2) The relatives named in the petition at their addresses stated in the petition.

(c) If notice is required by Section 1461 to be given to the Director of Mental Health or
the Director of Developmental Services, notice shall be mailed as so required.

(d) If the petition states that the proposed conservatee is receiving or is entitled to receive
benefits from the Veterans Administration, notice shall be mailed to the Office of the
Veterans Administration referred to in Section 1461.5.

(e) If the proposed conservatee is a person with developmental disabilities, at least 30

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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days before the day of the hearing on the petition, the petitioner shall mail a notice of the
hearing and a copy of the petition to the regional center identified in Section 1827.5.

() The Judicial Council shall, on or before January 1, 2008, develop a form to effectuate
the notice required in subdivision (a).

SEC. 8. Section 1826 of the Probate Code 1s amended to read:
<< CA PROBATE § 1826>>

1826. Regardless of whether the proposed conservatee attends the hearing, the court
investigator shall do all of the following:

(a) Interview the proposed conservatee personally. The court investigator also shall do
all of the following:

(1) Interview the petitioner and the proposed conservator, if different from the petitioner.

(2) Interview the proposed conservatee's spouse or registered domestic partner and
relatives within the first degree.

(3) To the greatest extent possible, interview the proposed conservatee's relatives within
the second degree, as set forth in subdivision (b) of Section 1821, neighbors, and, if
known, close friends, before the hearing.

(b) Inform the proposed conservatee of the contents of the citation, of the nature,
purpose, and effect of the proceeding, and of the right of the proposed conservatee to
oppose the proceeding, to attend the hearing, to have the matter of the establishment of
the conservatorship tried by jury, to be represented by legal counsel if the proposed
conservatee so chooses, and to have legal counsel appointed by the court if unable to
retain legal counsel.

(c) Determine whether it appears that the proposed conservatee is unable to attend the
hearing and, if able to attend, whether the proposed conservatee is willing to attend the
hearing.

(d) Review the allegations of the petition as to why the appointment of the conservator is
required and, in making his or her determination, do the following:

(1) Refer to the supplemental information form submitted by the petitioner and consider

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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the facts set forth in the form that address each of the categories specified in paragraphs
(1) to (5), inclusive, of subdivision (a) of Section 1821.

(2) Consider, to the extent practicable, whether he or she believes the proposed
conservatee suffers from any of the mental function deficits listed in subdivision (a) of
Section 811 that significantly impairs the proposed conservatee's ability to understand
and appreciate the consequences of his or her actions in connection with any of the
functions described in subdivision (a) or (b) of Section 1801 and identify the observations
that support that belief.

(e) Determine whether the proposed conservatee wishes to contest the establishment of
the conservatorship.

(f) Determine whether the proposed conservatee objects to the proposed conservator or
prefers another person to act as conservator.

(g) Determine whether the proposed conservatee wishes to be represented by legal
counsel and, if so, whether the proposed conservatee has retained legal counsel and, if
not, the name of an attorney the proposed conservatee wishes to retain.

(h) Determine whether the proposed conservatee is capable of completing an affidavit of
voter registration.

(1) If the proposed conservatee has not retained legal counsel, determine whether the
proposed conservatee desires the court to appoint legal counsel.

() Determine whether the appointment of legal counsel would be helpful to the
resolution of the matter or is necessary to protect the interests of the proposed
conservatee in any case where the proposed conservatee does not plan to retain legal
counsel and has not requested the appointment of legal counsel by the court.

(k) Report to the court in writing, at least five days before the hearing, concerning all of
the foregoing, including the proposed conservatee's express communications concerning
both of the following:

(1) Representation by legal counsel.

(2) Whether the proposed conservatee is not willing to attend the hearing, does not wish
to contest the establishment of the conservatorship, and does not object to the proposed
conservator or prefer that another person act as conservator.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

209




CA LEGIS 493 (2006) Page 9 -9-
2006 Cal. Legis. Serv. Ch. 493 (A.B. 1363) (WEST)

() Mail, at least five days before the hearing, a copy of the report referred to in
subdivision (k) to all of the following:

(1) The attomey, if any, for the petitioner.
(2) The attorney, if any, for the proposed conservatee.

(3) The proposed conservatee.

(4) The spouse, registered domestic partner, and relatives within the first degree of the
proposed conservatee who are required to be named in the petition for appointment of the
conservator, unless the court determines that the mailing will result in harm to the
conservatee.

(5) Any other persons as the court orders.

(m) The court investigator has discretion to release the report required by this section to
the public conservator, interested public agencies, and the long-term care ombudsman.

(n) The report required by this section is confidential and shall be made available only to

parties, persons described in subdivision (1), persons given notice of the petition who
have requested this report or who have appeared in the proceedings, their attorneys, and
the court. The court has discretion at any other time to release the report, if it would
serve the interests of the conservatee. The clerk of the court shall provide for the
limitation of the report exclusively to persons entitled to its receipt.

(o) This section does not apply to a proposed conservatee who has personally executed
the petition for conservatorship, or one who has nominated his or her own conservator, if
he or she attends the hearing.

(p) If the court investigator has performed an investigation within the preceding six
months and furnished a report thereon to the court, the court may order, upon good cause
shown, that another investigation is not necessary or that a more limited investigation
may be performed.

(qQ) Any investigation by the court investigator related to a temporary conservatorship
also may be a part of the investigation for the general petition for conservatorship, but the
court investigator shall make a second visit to the proposed conservatee and the report
required by this section shall include the effect of the temporary conservatorship on the
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proposed conservatee.
SEC. 9. Section 1829 of the Probate Code is amended to read:
<< CA PROBATE § 1829 >>

1829. Any of the following persons may appear at the hearing to support or. oppose the
petition:

(a) The proposed conservatee.
(b) The spouse or registered domestic partner of the proposed conservatee.
(c) A relative of the proposed conservatee.
(d) Any interested person or friend of the proposed conservatee.
SEC. 10. Section 1830 of the Probate Code is amended to read:
<< CA PROBATE § 1830 >>

1830. (a) The order appointing the conservator shall contain, among other things, the
names, addresses, and telephone numbers of:

(1) The conservator.
(2) The conservatee's attorney, if any.
(3) The court investigator, if any.

(b) In the case of a limited conservator for a developmentally disabled adult, any order
the court may make shall include the findings of the court specified in Section 1828.5.
The order shall specify the powers granted to and duties imposed upon the limited
conservator, which powers and duties may not exceed the powers and duties applicable to
a conservator under this code. The order shall also specify the following:

(1) The properties of the limited conservatee to which the limited conservator is entitled
to possession and management, giving a description of the properties that will be
sufficient to identify them.
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(2) The debts, rentals, wages, or other claims due to the limited conservatee which the
limited conservator is entitled to collect, or file suit with respect to, if necessary, and
thereafter to possess and manage.

(3) The contractual or other obligations which the limited conservator may incur on
behalf of the limited conservatee.

(4) The claims against the limited conservatee which the limited conservator may pay,
compromise, or defend, if necessary.

(5) Any other powers, limitations, or duties with respect to the care of the limited
conservatee or the management of the property specified in this subdivision by the
limited conservator which the court shall specifically and expressly grant.

(c¢) An information notice of the rights of conservatees shall be attached to the order.
The conservator shall mail the order and the attached information notice to the
conservatee and the conservatee's relatives, as set forth in subdivision (b) of Section
1821. By January 1, 2008, the Judicial Council shall develop the notice required by this
subdivision.

SEC. 11. Section 1850 of the Probate Code is amended to read:
<< CA PROBATE § 1850 >>

1850. (a) Except as provided in subdivision (b), each conservatorship initiated pursuant
to this part shall be reviewed by the court £**35 follows:

(1) At the expiration of six months after the initial appointment of the conservator, the
court investigator shall visit the conservatee, conduct an investigation in accordance with
the provisions of subdivision (a) of Section 1851, and report to the court regarding the
appropriateness of the conservatorship and whether the conservator is acting in the best
mterests of the conservatee regarding the conservatee's placement, quality of care,
including physical and mental treatment, and finances. The court may, in response to the
mvestigator's report, take appropriate action including, but not limited to:

(A) Ordering a review of the conservatorship pursuant to subdivision (b).

(B) Ordering the conservator to submit an accounting pursuant to subdivision (a) of
Section 2620.
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(2) One year after the appointment of the conservator and annually thereafter. However,
at the review that occurs one year after the appointment of the conservator, and every
subsequent review conducted pursuant to this paragraph, the court may set the next
review in two years if the court determines that the conservator is acting in the best
-interests of the conservatee. In these cases, the court shall require the investigator to
conduct an investigation pursuant to subdivision (a) of Section 1851 one year before the
next review and file a status report in the conservatee's court file regarding whether the
conservatorship still appears to be warranted and whether the conservator is acting in the
best interests of the conservatee. If the investigator determines pursuant to this
investigation that the conservatorship still appears to be warranted and that the
conservator 1s acting in the best interests of the conservatee regarding the conservatee's
placement, quality of care, including physical and mental treatment, and finances, no
hearing or court action in response to the investigator's report is required.

(b) The court may, on its own motion or upon request by any interested person, take
appropriate action including, but not limited to, ordering a review of the conservatorship,
including at a noticed hearing, and ordering the conservator to present an accounting of
the assets of the estate pursuant to Section 2620.

(c) Notice of a hearing pursuant to subdivision (b) shall be provided to all persons listed
in subdivision (b) of Section 1822.

(d) This chapter does not apply to either of the following:
(1) A conservatorship for an absentee as defined in Section 1403.

(2) A conservatorship of the estate for a nonresident of this state where the conservatee is
not present in this state.

SEC. 11.5. Section 1850 of the Probate Code is amended to read:

<< CA PROBATE § 1850>>

1850. (a) Except as provided in subdivision (b), each conservatorship initiated pursuant
to this part shall be reviewed by the court *#**as follows:

(1) At the expiration of six months after the initial appointment of the conservator, the
court mvestigator shall visit the conservatee, conduct an investigation in accordance with
the provisions of subdivision (a) of Section 1851, and report to the court regarding the
appropriateness of the conservatorship and whether the conservator is acting in the best
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interests of the conservatee regarding the conservatee's placement, quality of care,
including physical and mental treatment, and finances. The court may, in response to the
mvestigator's report, take appropriate action including, but not limited to:

(A) Ordering a review of the conservatorship pursuant to subdivision (b).

(B) Ordering the conservator to submit an accounting pursuant to subdivision (a) of
Section 2620.

(2) One year after the appointment of the conservator and annually thereafter. However,

at the review that occurs one year after the appointment of the conservator, and every
subsequent review conducted pursuant to this paragraph, the court may set the next
review in two years if the court determines that the conservator is acting in the best
interest interests of the conservatee. In these cases, the court shall require the investigator
to conduct an investigation pursuant to subdivision (a) of Section 1851 one year before
the next review and file a status report in the conservatee's court file regarding whether
- the conservatorship still appears to be warranted and whether the conservator is acting in
the best interests of the conservatee. If the investigator determines pursuant to this
investigation that the conservatorship still appears to be warranted and that the
conservator is acting in the best interests of the conservatee regarding the conservatee's
placement, quality of care, including physical and mental treatment, and finances, no
hearing or court action in response to the investigator's report is required.

(b) The court may, on its own motion or upon request by any interested person, take
appropriate action including, but not limited to, ordering a review of the conservatorship,
including at a noticed hearing, and ordering the conservator to present an accounting of
the assets of the estate pursuant to Section 2620.

(¢) Notice of a hearing pursuant to subdivision (b) shall be provided to all persons listed
1 subdivision (b) of Section 1822.

(d) This chapter does not apply to either of the following:
(1) A conservatorship for an absentee as defined in Section 1403.

(2) A conservatorship of the estate for a nonresident of this state where the conservatee is
not present in this state.

(e) The amendments made to this section by the act adding this subdivision shall become
operative on July 1, 2007.
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SEC. 11.7. Section 1850.5 is added to the Probate Code, to read:

<<CA PROBATE § 1850.5>>

1850.5. (a) Notwithstanding Section 1850, each limited conservatorship for a
developmentally disabled adult, as defined in subdivision (d) of Section 1801, shall be
reviewed by the court one year after the appointment of the conservator and biennially
thereafter.

(b) The court may, on its own motion or upon request by any interested person, take
appropriate action, including, but not limited to, ordering a review of the limited
conservatorship, including at a noticed hearing, at any time.

SEC. 12. Section 1851 of the Probate Code is amended to read:
<< CA PROBATE § 1851>>

1851. (a) When court review is required, the court investigator shall, without prior notice
to the conservator except as ordered by the court for necessity or to prevent harm to the
conservatee, visit the conservatee. The court investigator shall inform the conservatee
personally that the conservatee is under a conservatorship and shall give the name of the
conservator to the conservatee. The court investigator shall determine whether the
conservatee wishes to petition the court for termination of the conservatorship, whether
the conservatee is still in need of the conservatorship, whether the present conservator is
acting in the best interests of the conservatee, and whether the conservatee is capable of
completing an affidavit of voter registration. In determining whether the conservator is
acting in the best interests of the conservatee, the court investigator's evaluation shall
include an examination of the conservatee's placement, quality of care, including physical
and mental treatment, and the conservatee's finances. To the greatest extent possible, the
court investigator shall interview individuals set forth in subdivision (a) of Section 1826,
in order to determine if the conservator is acting in the best interests of the conservatee.
If the court has made an order under Chapter 4 (commencing with Section 1870), the
court investigator shall determine whether the present condition of the conservatee is
such that the terms of the order should be modified or the order revoked. Upon request of
the court investigator, the conservator shall make available to the court investigator
during the investigation for inspection and copying all books and records, including
receipts and any expenditures, of the conservatorship.

(b) The findings of the court investigator, including the facts upon which the findings are
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based, shall be certified in writing to the court not less than 15 days prior to the date of
review. A copy of the report shall be mailed to the conservator and to the attorneys of
record for the conservator and conservatee at the same time it is certified to the court. A
copy of the report also shall be mailed to the conservatee's spouse or registered domestic
partner, the conservatee's relatives in the first degree, and, if there are no such relatives,
to the next closest relative, unless the court determines that the mailing will result in harm
to the conservatee.

(¢) In the case of a limited conservatee, the court investigator shall make a
recommendation regarding the continuation or termination of the limited conservatorship.

(d) The court investigator may personally visit the conservator and other persons as may
be necessary to determine whether the present conservator is acting in the best interests of
the conservatee.

(e) The report required by this section shall be confidential and shall be made available
only to parties, persons described in subdivision (b), persons given notice of the petition
who have requested the report or who have appeared in the proceeding, their attorneys,
and the court. The court shall have discretion at any other time to release the report if it
would serve the interests of the conservatee. The clerk of the court shall make provision
for limiting disclosure of the report exclusively to persons entitled thereto under this
section.

SEC. 12.5. Section 1851 of the Probate Code is amended to read:

<<CA PROBATE § 1851>>

1851. (a) When court review is required pursuant to Section 1850, the court investigator
shall, without prior notice to the conservator except as ordered by the court for necessity
or to prevent harm to the conservatee, visit the conservatee. The court investigator shall
inform the conservatee personally that the conservatee is under a conservatorship and
shall give the name of the conservator to the conservatee. The court investigator shall
determine whether the conservatee wishes to petition the court for termination of the
conservatorship, whether the conservatee is still in need of the conservatorship, whether
the present conservator is acting in the best interests of the conservatee, and whether the
conservatee 1s capable of completing an affidavit of voter registration. In determining
whether the conservator is acting in the best interests of the conservatee, the court
investigator's evaluation shall include an examination of the conservatee's placement, the
quality of care, including physical and mental treatment, and the conservatee's finances.
To the greatest extent possible, the court investigator shall interview individuals set forth
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in subdivision (a) of Section 1826, in order to determine if the conservator is acting in the
best interests of the conservatee. If the court has made an order under Chapter 4
(commencing with Section 1870), the court investigator shall determine whether the
present condition of the conservatee is such that the terms of the order should be
modified or the order revoked. Upon request of the court investigator, the conservator
shall make available to the court investigator during the investigation for inspection and
copying all books and records, including receipts and any expenditures, of the
conservatorship.

(b) The findings of the court investigator, including the facts upon which the findings are
based, shall be certified in writing to the court not less than 15 days prior to the date of
review. A copy of the report shall be mailed to the conservator and to the attorneys of
record for the conservator and conservatee at the same time it is certified to the court. A
copy of the report also shall be mailed to the conservatee's spouse or registered domestic
partner, the conservatee's relatives in the first degree, and if there are no such relatives, to
the next closest relative, unless the court determines that the mailing will result in harm to
the conservatee.

(c) In the case of a limited conservatee, the court investigator shall make a
recommendation regarding the continuation or termination of the limited conservatorship.

(d) The court investigator may personally visit the conservator and other persons as may
be necessary to determine whether the present conservator is acting in the best interests of
the conservatee.

(e) The report required by this section shall be confidential and shall be made available
only to parties, persons described in subdivision (b), persons given notice of the petition
who have requested the report or who have appeared in the proceeding, their attorneys,
and the court. The court shall have discretion at any other time to release the report if it
would serve the interests of the conservatee. The clerk of the court shall make provision
for limiting disclosure of the report exclusively to persons entitled thereto under this
section.

(f) The amendments made to this section by the act adding this subdivision shall become
operative on July 1, 2007.

SEC. 13. Section 2113 is added to the Probate Code, to read:

<<CA PROBATE § 2113>>
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2113. A conservator shall accommodate the desires of the conservatee, except to the
extent that doing so would violate the conservator's fiduciary duties to the conservatee or
impose an unreasonable expense on the conservatorship estate.

SEC. 14. Section 2215 of the Probate Code is amended to read:
<< CA PROBATE § 2215>>

2215. (a) Any of the following persons may appear at the hearing to support or oppose
the petition and may file written objections to the petition: ‘

(1) Any person required to be listed in the petition.
(2) Any creditor of the ward or conservatee or of the estate.
(3) Any other interested person.

(b)(1) If the court determines that the transfer requested in the petition will be for the
best interests of the ward or conservatee, it shall make an order transferring the
proceeding to the other county.

(2) In those cases in which the court has approved a change of residence of the
conservatee, it shall be presumed to be in the best interests of the conservatee to transfer
the proceedings if the ward or conservatee has moved his or her residence to another
county within the state in which any person set forth in subdivision (b) of Section 1821
also resides. The presumption that the transfer is in the best interests of the ward or
conservatee, may be rebutted by clear and convincing evidence that the transfer will harm
the ward or conservatee.

SEC. 15. Section 2250 of the Probate Code is amended to read:
<< CA PROBATE § 2250 >>

2250. (a) On or after the filing of a petition for appointment of a guardian or conservator,
any person entitled to petition for appointment of the guardian or conservator may file a
petition for appointment of:

(1) A temporary guardian of the person or estate or both.

(2) A temporary conservator of the person or estate or both.
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(b) The petition shall state facts which establish good cause for appointment of the
temporary guardian or temporary conservator. The court, upon that petition or other
showing as it may require, may appoint a temporary guardian of the person or estate or
both, or a temporary conservator of the person or estate or both, to serve pending the final
determination of the court upon the petition for the appointment of the guardian or
conservator.

(c) Unless the court for good cause otherwise orders, ¥**at least five days before the *
* *hearing on the petition, notice of the hearing shall be given as follows:

(1) Notice of the ¥** *hearing shall be personally delivered to the proposed ward if he or

she is 12 years of age or older*** to the parent or parents of the proposed ward*-*%
and to any person having a valid visitation order with the proposed ward that was
effective at the time of the filing of the petition. Notice of the hearing shall not be
delivered to the proposed ward if he or she is under 12 years of age. In a proceeding for
temporary guardianship of the person, evidence that a custodial parent has died or
become incapacitated, and that the petitioner is the nominee of the custodial parent, may
constitute good cause for the court to order that this notice not be delivered.

(2) Notice of the hearing shall be personally delivered to the proposed conservatee, and
notice of the hearing shall be served on the persons required to be named in the petition
for appointment of conservator.

(3) A copy of the petition for temporary appointment shall be served with the notice of
hearing.

(d) If a temporary guardianship is granted ex parte and the hearing on the general
guardianship petition is not to be held within 30 days of the granting of the temporary
guardianship, the court shall set a hearing within 30 days to reconsider the temporary
guardianship. Notice of the hearing for reconsideration of the temporary guardianship
shall be provided pursuant to Section 1511, except that the court may for good cause
shorten the time for the notice of the hearing.

(e) Visitation orders with the proposed ward granted prior to the filing of a petition for
temporary guardianship shall remain in effect, unless for good cause the court orders
otherwise. ' |

(f) If a temporary conservatorship is granted ex parte, and a petition to terminate the
temporary conservatorship is filed more than 15 days before the first hearing on the
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general petition for appointment of conservator, the court shall set a hearing within 15
days of the filing of the petition for termination of the temporary conservatorship to
reconsider the temporary conservatorship. Unless the court otherwise orders, notice of
the hearing on the petition to terminate the temporary conservatorship shall be given at
least 10 days prior to the hearing. If a petition to terminate the temporary conservatorship
is filed within 15 days before the first hearing on the general petition for appointment of
conservator, the court shall set the hearing at the same time that the hearing on the
general petition is set.

* * *(g) The appointment of a guardian or conservator and the appointment of a
temporary guardian or conservator ¥**may be requested in a single petition or by
separate petitions. If the appointment of both a guardian or conservator and also a
temporary guardian or conservator **%js requested in a single petition, the court may
not appoint a guardian or conservator without the investigations and reviews otherwise
required.

(h) If the court suspends powers of the guardian or conservator under Section 2334 or
2654 or under any other provision of this division, the court may appoint a temporary
guardian or conservator to exercise those powers until the powers are restored to the
guardian or conservator or a new guardian or conservator is appointed.

(1) If for any reason a vacancy occurs in the office of guardian or conservator, the court,
on a petition filed under subdivision (a) or on its own motion, may appoint a temporary
guardian or conservator to exercise the powers of the guardian or conservator until a new
guardian or conservator is appointed.

(j) On or before January 1, 2008, the Judicial Council shall adopt a rule of court that
establishes uniform standards for good cause exceptions to the notice required by
subdivision (c), limiting those exceptions to only cases when waiver of the notice is
essential to protect the proposed conservatee or ward, or the estate of the proposed
conservatee or ward, from substantial harm.

SEC. 15.5. Section 2250.2 is added to the Probate Code, to read:
<< CA PROBATE § 2250.2>>
2250.2. (a) On or after the filing of a petition for appointment of a conservator, any

person entitled to petition for appointment of the conservator may file a petition for
appointment of a temporary conservator of the person or estate or both.
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(b) The petition shall state facts which establish good cause for appointment of the
temporary conservator. The court, upon such petition or other showing as it may require,
may appoint a temporary conservator of the person or estate or both, to serve pending the
final determination of the court upon the petition for the appointment of the conservator.

(c) Unless the court for good cause otherwise orders, not less than five days before the
appointment of the temporary conservator, notice of the proposed appointment shall be
personally delivered to the proposed conservatee.

(d) One petition may request the appointment of a conservator and also the appointment
of a temporary conservator or these appointments may be requested in separate petitions.

(e) If the court suspends powers of the conservator under Section 2334 or 2654 or under

any other provision of this division, the court may appoint a temporary conservator to
exercise those powers until the powers are restored to the conservator or a new
conservator is appointed.

(f) If for any reason a vacancy occurs in the office of conservator, the court, on a petition
filed under subdivision (a) or on its own motion, may appoint a temporary conservator to
exercise the powers of the conservator until a new conservator is appointed.

(g) This section shall only apply to proceedings under Chapter 3 (commencing with
Section 5350) of Part 1 of Division 5 of the Welfare and Institutions Code.

SEC. 16. Section 2250.4 is added to the Probate Code, to read:
<< CA PROBATE § 2250.4 >>

2250.4. The proposed temporary conservatee shall attend the hearing except in the
following cases:

(a) If the proposed temporary conservatee is out of the state when served and 1s not the
petitioner.

(b) If the proposed temporary conservatee is unable to attend the hearing by reason of
medical inability.

(c) If the court investigator has visited the proposed conservatee prior to the hearing and
the court investigator has reported to the court that the proposed temporary conservatee
has expressly communicated that all of the following apply:
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(1) The proposed conservatee is not willing to attend the hearing.

(2) The proposed conservatee does not wish to contest the establishment of the
temporary conservatorship.

(3) The proposed conservatee does not object to the proposed temporary conservator or
prefer that another person act as temporary conservator.

(d) If the court determines that the proposed conservatee is unable or unwilling to attend
the hearing, and holding the hearing in the absence of the proposed conservatee is
necessary to protect the conservatee from substantial harm.

SEC. 17. Section 2250.6 is added to the Probate Code, to read:
<< CA PROBATE § 2250.6 >>

2250.6. (a) Regardless of whether the proposed temporary conservatee attends the
hearing, the court investigator shall do all of the following prior to the hearing, unless it is
not feasible to do so, in which case the court investigator shall comply with the
requirements set forth in subdivision (b):

(1) Interview the proposed conservatee personally. The court investigator also shall do
all of the following:

(A) Interview the petitioner and the proposed conservator, if different from the
petitioner.

(B) To the greatest extent possible, interview the proposed conservatee's spouse or
registered domestic partner, relatives within the first degree, neighbors and, if known,
close friends.

(C) To the extent possible, -interview the proposed conservatee's relatives within the
second degree as set forth in subdivision (b) of Section 1821 before the hearing.

(2) Inform the proposed conservatee of the contents of the citation, of the nature,
purpose, and effect of the proceeding, and of the right of the proposed conservatee to
oppose the proceeding, to attend the hearing, to have the matter of the establishment of
the conservatorship tried by jury, to be represented by legal counsel if the proposed
conservatee so chooses, and to have legal counsel appointed by the court if unable to
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retain legal counsel.

(3) Determine whether it appears that the proposed conservatee is unable to attend the
hearing and, if able to attend, whether the proposed conservatee is willing to attend the
hearing.

(4) Determine whether the proposed conservatee wishes to contest the establishment of
the conservatorship.

(5) Determine whether the proposed conservatee objects to the proposed conservator or
prefers another person to act as conservator.

(6) Report to the court, in writing, concerning all of the foregoing.

(b) If not feasible before the hearing, the court investigator shall do all of the following
within two court days after the hearing:

(1) Interview the conservatee personally. The court investigator also shall do all of the
following:

(A) Interview the petitioner and the proposed conservator, if different from the
petitioner.

(B) To the greatest extent possible, interview the proposed conservatee's spouse or
registered domestic partner, relatives within the first degree, neighbors and, if known,
close friends.

(C) To the extent possible, interview the proposed conservatee's relatives within the
second degree as set forth in subdivision (b) of Section 1821 before the hearing.

(2) Inform the conservatee of the nature, purpose, and effect of the temporary
conservatorship, as well as the right of the conservatee to oppose the proposed general
conservatorship, to attend the hearing, to have the matter of the establishment of the
conservatorship tried by jury, to be represented by legal counsel if the proposed
conservatee so chooses, and to have legal counsel appointed by the court if unable to
retain legal counsel.

(c) If the investigator does not visit the conservatee until after the hearing at which a
temporary conservator was appointed, and the conservatee objects to the appointment of
the temporary conservator, or requests an attorney, the court investigator shall report this
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information promptly, and in no event more than three court days later, to the court.
Upon receipt of that information, the court may proceed with appointment of an attorney
as provided in Chapter 4 (commencing with Section 1470) of Part 1.

(d) If it appears to the court investigator that the temporary conservatorship is
inappropriate, the court investigator shall immediately, and in no event more than two
court days later, provide a written report to the court so the court can consider taking
appropriate action on its own motion.

SEC. 17.5. Section 2250.8 is added to the Probate Code, to read:
<< CA PROBATE § 2250.8 >>

2250.8. Sections 2250, 2250.4, and 2250.6 shall not apply to proceedings under Chapter
3 (commencing with Section 5350) of Part 1 of Division 5 of the Welfare and Institutions

Code.
SEC. 18. Section 2253 of the Probate Code is amended to read:
<< CA PROBATE § 2253 >>

2253. (a) If a temporary conservator of the person proposes to fix the residence of the
conservatee at a place other than that where the conservatee resided prior to the
commencement of the proceedings, that power shall be requested of the court in writing,
unless the change of residence is required of the conservatee by a prior court order. The
request shall be filed with the petition for temporary conservatorship or, if a temporary
conservatorship has already been established, separately. The request shall specify in
particular the place to which the temporary conservator proposes to move the
conservatee, and the precise reasons why it is believed that the conservatee will suffer
irreparable harm if the change of residence is not permitted, and why no means less
restrictive of the conservatee's liberty will suffice to prevent that harm.

(b) Unless the court #**for good cause orders otherwise, the court investigator shall do
all of the following:

(1) Interview the conservatee personally.

(2) Inform the conservatee of the nature, purpose, and effect of the request made under
subdivision (a), and of the right of the conservatee to oppose the request, attend the
hearing, be represented by legal counsel if the conservatee so chooses, and to have legal
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counsel appointed by the court if unable to obtain legal counsel.

(3) Determine whether the conservatee is unable to attend the hearing because of medical
inability and, if able to attend, whether the conservatee is willing to attend the hearing.

(4) Determine whether the conservatee wishes to oppose the request.

(5) Determine whether the conservatee wishes to be represented by legal counsel at the
hearing and, if so, whether the conservatee has retained legal counsel and, if not, the
name of an attorney the proposed conservatee wishes to retain or whether the conservatee
desires the court to appoint legal counsel.

(6) If the conservatee does not plan to retain legal counsel and has not requested the
appointment of legal counsel by the court, determine whether the appointment of legal
counsel would be helpful to the resolution of the matter or is necessary to protect the
interests of the conservatee.

(7) Determine whether the proposed change of place of residence is required to prevent
irreparable harm to the conservatee and whether no means less restrictive of the
conservatee's liberty will suffice to prevent that harm.

(8) Report to the court in writing, at least two days before the hearing, concerning all of
the foregoing, including the conservatee's express communications concerning
representation by legal counsel and whether the conservatee is not willing to attend the
hearing and does not wish to oppose the request.

(c) Within seven days of the date of filing of a temporary conservator's request to
remove the conservatee from his or her previous place of residence, the court shall hold a
hearing on the request.

(d) The conservatee shall be present at the hearing except in the following cases:

(1) Where the conservatee is unable to attend the hearing by reason of medical inability.
Emotional or psychological instability is not good cause for the absence of the
conservatee from the hearing unless, by reason of that instability, attendance at the
hearing is likely to cause serious and immediate physiological damage to the conservatee.

(2) Where the court investigator has reported to the court that the conservatee has
expressly communicated that the conservatee is not willing to attend the hearing and does
not wish to oppose the request, and the court makes an order that the conservatee need
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not attend the hearing.

(e) If the conservatee is unable to attend the hearing because of medical inability, that
mability shall be established (1) by the affidavit or certificate of a licensed medical
practitioner or (2) if the conservatee is an adherent of a religion whose tenets and
practices call for reliance on prayer alone for healing and is under treatment by an
accredited practitioner of that religion, by the affidavit of the practitioner. The affidavit
or certificate is evidence only of the conservatee's inability to attend the hearing and shall
not be considered in determining the issue of need for the establishment of a
conservatorship.

(f) At the hearing, the conservatee has the right to be represented by counsel and the
right to confront and cross-examine any witness presented by or on behalf of the
temporary conservator and to present evidence on his or her own behalf.

(g) The court may approve the request to remove the conservatee from the previous
place of residence only if the court finds (1) that change of residence is required to
prevent irreparable harm to the conservatee and (2) that no means less restrictive of the
conservatee's liberty will suffice to prevent that harm. If an order is made authorizing the
temporary conservator to remove the conservatee from the previous place of residence,
the order shall specify the specific place wherein the temporary conservator is authorized
to place the conservatee. The temporary conservator may not be authorized to remove
the conservatee from this state unless it is additionally shown that such removal is
required to permit the performance of specified nonpsychiatric medical treatment,
consented to by the conservatee, which is essential to the conservatee's physical survival.
A temporary conservator who willfully removes a temporary conservatee from this state
without authorization of the court is guilty of a felony.

(h) Subject to subdivision (e) of Section 2252, the court shall also order the temporary
conservator to take all reasonable steps to preserve the status quo concerning the
conservatee's previous place of residence.

SEC. 19. Section 2320 of the Probate Code is amended to read:
<< CA PROBATE § 2320 >>

2320. (a) Except as otherwise provided by statute, every person appointed as guardian or
conservator shall, before letters are issued, give a bond approved by the court.

(b) The bond shall be for the benefit of the ward or conservatee and all persons interested
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in the guardianship or conservatorship estate and shall be conditioned upon the faithful
execution of the duties of the office, according to law, by the guardian or conservator.

(c) Except as otherwise provided by statute, unless the court increases or decreases the
amount upon a showing of good cause, the amount of a bond given by an admitted surety
insurer shall be the sum of all of the following:

(1) The value of the personal property of the estate.
(2) The probable annual gross income of all of the property of the estate.
(3) The sum of the probable annual gross payments from the following:

(A) Part 3 (commencing with Section 11000) of, Part 4 (commencing with Section
16000) of, or Part 5 (commencing with Section 17000) of, Division 9 of the Welfare and

Institutions Code.

(B) Subchapter II (commencing with Section 401) of, or Part A of Subchapter XVI
(commencing with Section 1382) of, Chapter 7 of Title 42 of the United States Code.

(C) Any other public entitlements of the ward or conservatee.

(4) On or after January 1, 2008, a reasonable amount for the cost of recovery to collect
on the bond, including attorney's fees and costs. The Judicial Council shall, on or before
January 1, 2008, adopt a rule of court to implement this paragraph.

(d) If the bond is given by personal sureties, the amount of the bond shall be twice the
amount required for a bond given by an admitted surety insurer.

(e) The Bond and Undertaking Law (Chapter 2 (commencing with Section 995.010) of
Title 14 of Part 2 of the Code of Civil Procedure) applies to a bond given under this
article, except to the extent inconsistent with this article.

SEC. 20. Section 2321 of the Probate Code is amended to read:

<<CA PROBATE § 2321 >>

2321. (a) Notwithstanding any other provision of law, the court in a conservatorship
proceeding may not waive the filing of a bond or reduce the amount of bond required,
without a good cause determination by the court which shall include a determination by
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the court that the conservatee will not suffer harm as a result of the waiver or reduction of
the bond. Good cause may not be established merely by the conservator having filed a
bond in another or prior proceeding.

(b) In a conservatorship proceeding, where the conservatee, having sufficient capacity to
do so, has waived the filing of a bond, the court in its discretion may permit the filing of a
bond in an amount less than would otherwise be required under Section 2320.

SEC. 21. Section 2401 of the Probate Code is amended to read:
<< CA PROBATE § 2401 >>

2401. (a) The guardian or conservator, or limited conservator to the extent specifically
and expressly provided in the appointing court's order, has the management and control
of the estate and, in managing and controlling the estate, shall use ordinary care and
diligence. What constitutes use of ordinary care and diligence is determined by all the
~ circumstances of the particular estate.

(b) The guardian or conservator:

(1) Shall exercise a power to the extent that ordinary care and diligence requires that the
power be exercised.

(2) Shall not exercise a power to the extent that ordinary care and diligence requires that
the power not be exercised.

(c) =% *Notwithstanding any other law, a guardian or conservator who is not a trust
company, in exercising his or her powers, may not hire or refer any business to an entity
in which he or she has a financial interest except upon authorization of the court. Prior to
authorization from the court, the guardian or conservator shall disclose to the court in
writing his or her financial interest in the entity. For the purposes of this subdivision,
"financial interest" shall mean (1) an ownership interest in a sole proprietorship, a
partnership, or a closely held corporation, or (2) an ownership interest of greater than 1
percent of the outstanding shares in a publicly held corporation, or (3) being an officer or
a director of a corporation.®*#*%

(d) Notwithstanding any other law, a guardian or conservator who is a trust company, in
exercising its powers may not, except upon authorization of the court, invest in securities
of the trust company or an affiliate or subsidiary, or other securities from which the trust
company or affiliate or subsidiary receives a financial benefit or in a mutual fund, other
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than a mutual fund authorized in paragraph (5) of subdivision (a) of Section 2574,
registered under the Investment Company Act of 1940 (Subchapter 1 (commencing with
Sec. 80a-1) of Chapter 2D of Title 15 of the United States Code), to which the trust
company or its affiliate provides services, including, but not limited to, services as an
investment adviser, sponsor, distributor, custodian, agent, registrar, administrator,
servicer, or manager, and for which the trust company or its affiliate receives
compensation. ‘

Prior to authorization from the court, the guardian or conservator shall disclose to the
court in writing the trust company's financial interest.

SEC. 22. Section 2410 is added to the Probate Code, to read:
<< CA PROBATE § 2410 >>

2410. On or before January 1, 2008, the Judicial Council, in consultation with the
California Judges Association, the California Association of Superior Court Investigators,
the California State Association of Public Administrators, Public Guardians, and Public
Conservators, the State Bar of California, the National Guardianship Association, and the
Association of Professional Geriatric Care Managers, shall adopt a rule of court that shall
require uniform standards of conduct for actions that conservators and guardians may
take under this chapter on behalf of conservatees and wards to ensure that the estate of
conservatees or wards are maintained and conserved as appropriate and to prevent risk of
loss or harm to the conservatees or wards. This rule shall include at a minimum
standards for determining the fees that may be charged to conservatees or wards and
standards for asset management.

SEC. 23. Section 2610 of the Probate Code is amended to read:
<< CA PROBATE § 2610 >>

2610. (a) Within 90 days after appointment, or within any further time as the court for
reasonable cause upon ex parte petition of the guardian or conservator may allow, the
guardian or conservator shall file with the clerk of the court and mail to the conservatee
and to the attorneys of record for the ward or conservatee, along with notice of how to
file an objection, an inventory and appraisal of the estate, made as of the date of the
appointment of the guardian or conservator. A copy of this inventory and appraisal,
along with notice of how to file an objection, also shall be mailed to the conservatee's
spouse or registered domestic partner, the conservatee's relatives in the first degree, and,
if there are no such relatives, to the next closest relative, unless the court determines that
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the mailing will result in harm to the conservatee.

(b) The guardian or conservator shall take and subscribe to an oath that the inventory
contains a true statement of all of the estate of the ward or conservatee of which the
guardian or conservator has possession or knowledge. The oath shall be endorsed upon or
annexed to the inventory.

(c) The property described in the inventory shall be appraised in the manner provided for
the inventory and appraisal of estates of decedents. The guardian or conservator may
appraise the assets that a personal representative could appraise under Section 8901.

(d) If a conservatorship is initiated pursuant to the Lanterman-Petris-Short Act (Part 1
(commencing with Section 5000) of Division 5 of the Welfare and Institutions Code), and
no sale of the estate will occur:

(1) The inventory and appraisal required by subdivision (a) shall be filed within 90 days
after appointment of the conservator.

(2) The property described in the inventory may be appraised by the conservator and
need not be appraised by a probate referee.

(e) By January 1, 2008, the Judicial Council shall develop a form to effectuate the notice
required in subdivision (a).

SEC. 24. Section 2620 of the Probate Code is amended to read:
<< CA PROBATE § 2620 >>

2620. (a) At the expiration of one year from the time of appointment and thereafter not
less frequently than biennially, unless otherwise ordered by the court to be more frequent,
the guardian or conservator shall present the accounting of the assets of the estate of the
ward or conservatee to the court for settlement and allowance in the manner provided in
Chapter 4 (commencing with Section 1060) of Part 1 of Division 3. By January 1, 2008,
the Judicial Council, in consultation with the California Judges Association, the
California Association of Superior Court Investigators, the California State Association
of Public Administrators, Public Guardians, and Public Conservators, the State Bar of
California, and the California Society of Certified Public Accountants, shall develop a
standard accounting form, a simplified accounting form, and rules for when the
simplified accounting form may be used. After January 1, 2008, all accountings
submitted pursuant to this section shall be submitted on the Judicial Council form.
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(b) The final court accounting of the guardian or conservator following the death of the
ward or conservatee shall include a court accounting for the period that ended on the date
of death and a separate accounting for the period subsequent to the date of death.

(c) Along with each court accounting, the guardian or conservator shall file *—
*supporting documents, as provided in this section.

(1) For purposes of this subdivision, the term "account statement" shall include any
original account statement from any institution, as defined in Section 2890, or any
financial institution, as defined in Section 2892, in which money or other assets of the
estate are held or deposited.

(2) The filing shall include all account statements showing the balance as of the close of
the accounting period of the court accounting. If the court accounting is the first court
accounting of the guardianship or conservatorship, the guardian or conservator shall
provide to the court all account *-* *statements showing the account balance immediately
preceding the date the conservator or guardian was appointed and all account *-—*
*statements showing the account through the closing date of the first court accounting.

(3) If the guardian or conservator is a private professional or licensed guardian or
conservator, the guardian or conservator shall also file all original account statements, as
described above, showing the balance as of all periods covered by the accounting.
However, courts may instead provide by local rule that the court shall retain all
documents lodged with it under this subdivision until the court's determination of the
guardian's or conservator's account has become final, at which time the documents shall
be returned to the depositing guardian or conservator or delivered to any successor
appointed by the court.

(4) The filing shall include the original, closing escrow statement received showing the
charges and credits for any sale of real property of the estate.

(5) If the ward or conservatee is in a residential care facility or a long-term care facility,
the filing shall include the original bill statements for the facility.

(6) This subdivision shall not apply to the public guardian if the money belonging to the

estate is pooled with money belonging to other estates pursuant to Section 2940 and
Article 3 (commencing with Section 7640) of Chapter 4 of Part 1 of Division 7. Nothing
in this section shall affect any other duty or responsibility of the public guardian with
regard to managing money belonging to the estate or filing accountings with the court.
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(7) If any document to be filed or lodged with the court under this section contains the
ward's or conservatee's social security number or any other personal information
regarding the ward or conservatee that would not ordinarily be disclosed in a court
accounting, an inventory and appraisal, or other nonconfidential pleadings filed in the
action, the account statement or other document shall be attached to a separate affidavit
describing the character of the document®*—** captioned "CONFIDENTIAL
FINANCIAL STATEMENT" in capital letters. Except as otherwise ordered by the court,
the clerk of the court shall keep the document confidential except to the court and subject
to disclosure only upon an order of the court. The guardian or conservator may redact the
ward's or conservatee's social security number from any document lodged with the court
under this section.

(d) Each accounting is subject to random or discretionary, full or partial review by the
court. The review may include consideration of any information necessary to determine
the accuracy of the accounting. If the accounting has any material error, the court shall
make an express finding as to the severity of the error and what further action is
appropriate in response to the error, if any. Among the actions available to the court is
immediate suspension of the guardian or conservator without further notice or
proceedings and appointment of a temporary guardian or conservator or removal of the
guardian or conservator pursuant to Section 2650 and appointment of a temporary
guardian or conservator.

(e) The guardian or conservator shall make available for inspection and copying, upon
reasonable notice, to any person designated by the court to verify the accuracy of the
accounting, all books and records, including receipts for any expenditures, of the
guardianship or conservatorship.

SEC. 25. Section 2620.2 of the Probate Code is amended to read:
<< CA PROBATE § 2620.2 >>

2620.2. (a) Whenever the conservator or guardian has failed to file an accounting as
required by Section 2620, the court shall require that written notice be given to the
conservator or guardian and the attorney of record for the conservatorship or
guardianship directing the conservator or guardian to file an accounting and to set the
accounting for hearing before the court within 30 days of the date of the notice or, if the
conservator or guardian is a public agency, within 45 days of the date of the notice. The
court may, upon cause shown, grant an additional 30 days to file the accounting.
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(b) Failure to file the accounting within the time specified #**under subdivision (a), or

within 45 days of actual receipt of the notice, whichever is later, shall constitute a
contempt of the authority of the court as described in Section 1209 of the Code of Civil
Procedure.

(c) If the conservator or guardian does not file an ***accounting with all appropriate
supporting documentation and set the accounting for hearing as required by Section 2620,
the court shall do one or more of the following and shall report that action to the board -
established pursuant to Section 6510 of the Business and Professions Code:

(1) Remove the conservator or guardian as provided under Article 1 (commencing with
Section 2650) of Chapter 9 of Part 4 of Division 4.

(2) Issue and serve a citation requiring a guardian or conservator who does not file a
required accounting to appear and show cause why the guardian or conservator should
not be punished for contempt. If the guardian or conservator purposely evades personal
service of the citation, the guardian or conservator shall be immediately removed from
office.

(3) Suspend the powers of the conservator or guardian and appoint a temporary
conservator or guardian, who shall take possession of the assets of the conservatorship or
guardianship, investigate the actions of the conservator or guardian, and petition for
surcharge if this is in the best interests of the ward or conservatee. Compensation for the
temporary conservator or guardian, and counsel for the temporary conservator or
guardian, shall be treated as a surcharge against the conservator or guardian, and if
unpaid shall be considered a breach of condition of the bond ***

(4)(A) Appoint legal counsel to represent the ward or conservatee if the court has not
suspended the powers of the conservator or guardian and appoint a temporary conservator
or guardian pursuant to paragraph (3). Compensation for the counsel appointed for the
ward or conservatee shall be treated as a surcharge against the conservator or guardian,
and if unpaid shall be considered a breach of a condition on the bond, unless for good
cause shown the court finds that counsel for the ward or conservatee shall be
compensated according to Section 1470. The court shall order the legal counsel to do one
or more of the following:

(1) Investigate the actions of the conservator or guardian, and petition for surcharge if
this is in the best interests of the ward or conservatee. '

(i1) Recommend to the court whether the conservator or guardian should be removed.
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(i11) Recommend to the court whether money or other property in the estate should be
deposited pursuant to Section 2453, 2453.5, 2454, or 2455, to be subject to withdrawal
only upon authorization of the court.

(B) After resolution of the matters for which legal counsel was appointed in
subparagraph (A), the court shall terminate the appointment of legal counsel, unless the
court determines that continued representation of the ward or conservatee and the estate
is necessary and reasonable.

* %k k

* % #(5) If the conservator or guardian is exempt from the licensure requirements of
Chapter 6 (commencing with Section 6500) of Division 3 of the Business and Professions
Code, upon ex parte application or any notice as the court may require, extend the time to
file the accounting, not to exceed an additional 30 days after the expiration of the
deadline described in subdivision (a), where the court finds there is good cause and that
the estate is adequately bonded. After expiration of any extensions, if the accounting has
not been filed, the court shall take action as described in paragraphs (1) to (3), inclusive.

(d) Subdivision (c) does not preclude the court from additionally taking any other
appropriate action in response to a failure to file a proper accounting in a timely manner.

SEC. 26. Section 2623 of the Probate Code is amended to read:
<< CA PROBATE § 2623 >>

2623. (a) Except as provided in subdivision (b) of this section, the guardian or
conservator shall be allowed all of the following:

(1) The amount of the reasonable expenses incurred in the exercise of the powers and the
performance of the duties of the guardian or conservator (including, but not limited to,
the cost of any surety bond furnished, reasonable attorney's fees, and such compensation
for services rendered by the guardian or conservator of the person as the court determines
1s just and reasonable).

(2) Such compensation for services rendered by the guardian or conservator as the court
determines is just and reasonable.

(3) All reasonable disbursements made before appointment as guardian or conservator.
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(4) In the case of termination other than by the death of the ward or conservatee, all
reasonable disbursements made after the termination of the guardianship or
conservatorship but prior to the discharge of the guardian or conservator by the court.

(5) In the case of termination by the death of the ward or conservatee, all reasonable
expenses incurred prior to the discharge of the guardian or conservator by the court for
the custody and conservation of the estate and its delivery to the personal representative
of the estate of the deceased ward or conservatee or in making other disposition of the
estate as provided for by law.

(b) The guardian or conservator shall not be compensated from the estate for any costs or
fees that the guardian or conservator incurred in unsuccessfully opposing a petition, or
other request or action, made by or on behalf of the ward or conservatee, unless the court
determines that the opposition was made in good faith, based on the best interests of the
ward or conservatee.

SEC. 27. Section 2640 of the Probate Code is amended to read:
<< CA PROBATE § 2640 >>

2640. (a) At any time after the filing of the inventory and appraisal, but not before the
expiration of 90 days from the issuance of letters or any other period of time as the court
for good cause orders, the guardian or conservator of the estate may petition the court for
an order fixing and allowing compensation to any one or more of the following:

(1) The guardian or conservator of the estate for services rendered to that time.
(2) The guardian or conservator of the person for services rendered to that time.

(3) The attorney for services rendered to that time by the attorney to the guardian or
conservator of the person or estate or both.

(b) Notice of the hearing shall be given for the period and in the manner provided for in
Chapter 3 (commencing with Section 1460) of Part 1.

(¢) Upon the hearing, the court shall make an order allowing (1) any compensation
requested in the petition the court determines is just and reasonable to the guardian or
conservator of the estate for services rendered or to the guardian or conservator of the
person for services rendered, or to both, and (2) any compensation requested in the
petition the court determines is reasonable to the attorney for services rendered to the
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guardian or conservator of the person or estate or both. The compensation allowed to the
guardian or conservator of the person, the guardian or conservator of the estate, and to the
attorney may, in the discretion of the court, include compensation for services rendered
before the date of the order appointing the guardian or conservator. The compensation
allowed shall thereupon be charged to the estate. Legal services for which the attorney
may be compensated include those services rendered by any paralegal performing legal
services under the direction and supervision of an attorney. The petition or application
for compensation shall set forth the hours spent and services performed by the paralegal.

(d) Notwithstanding the provisions of subdivision (c), the guardian or conservator shall
not be compensated from the estate for any costs or fees that the guardian or conservator
incurred in unsuccessfully opposing a petition, or other request or action, made by or on
behalf of the ward or conservatee, unless the court determines that the opposition was
made in good faith, based on the best interests of the ward or conservatee.

SEC. 28. Section 2640.1 of the Probate Code is amended to read:
<< CA PROBATE § 2640.1 >>

2640.1. (a) If a person has petitioned for the appointment of a particular conservator and

another conservator was appointed while the petition was pending, but not before the
expiration of 90 days from the issuance of letters, the person who petitioned for the
appointment of a conservator but was not appointed and that person's attorney may
petition the court for an order fixing and allowing compensation and reimbursement of
costs, provided that the court determines that the petition was filed in the best interests of
the conservatee.

(b) Notice of the hearing shall be given for the period and in the manner provided in
Chapter 3 (commencing with Section 1460) of Part 1.

(c) Upon the hearing, the court shall make an order to allow both of the following:

(1) Any compensation or costs requested in the petition the court determines is just and
reasonable to the person who petitioned for the appointment of a conservator but was not
appointed, for his or her services rendered in connection with and to facilitate the
appointment of a conservator, and costs incurred in connection therewith®-*-%,

(2) Any compensation or costs requested in the petition the court determines is just and
reasonable to the attorney for that person, for his or her services rendered in connection
with and to facilitate the appointment of a conservator, and costs incurred in connection
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therewith.

Any compensation and costs ***allowed shall #**be charged to the estate of the
conservatee. If a conservator of the estate is not appointed, but a conservator of the
person is appointed, the compensation and costs ***allowed shall be ordered by the
court to be paid from property belonging to the conservatee, whether held outright, in
trust, or otherwise.

(d) It is the intent of the Legislature for this section to have retroactive effect.
SEC. 29. Section 2641 of the Probate Code is amended to read:
<< CA PROBATE § 2641 >>

2641. (a) At any time permitted by Section 2640 and upon the notice therein prescribed,
the guardian or conservator of the person may petition the court for an order fixing and
allowing compensation for services rendered to that time.

(b) Upon the hearing, the court shall make an order allowing any compensation the court
determines is just and reasonable to the guardian or conservator of the person for services
rendered. The compensation allowed to the guardian or conservator of the person may, in
the discretion of the court, include compensation for services rendered before the date of
the order appointing the guardian or conservator. The compensation allowed shall
thereupon be charged against the estate.

(c) The guardian or conservator shall not be compensated from the estate for any costs or

fees that the guardian or conservator incurred in unsuccessfully opposing a petition, or
other request or action, made by or on behalf of the ward or conservatee, unless the court
determines that the opposition was made in good faith, based on the best interests of the
ward or conservatee.

SEC. 30. Section 2653 of the Probate Code is amended to read:

<< CA PROBATE § 2653 >>

2653. (a) The guardian or conservator, the ward or conservatee, the spouse of the ward
or the spouse or registered domestic partner of the conservatee, any relative or friend of
the ward or conservatee, and any interested person may appear at the hearing and support
or oppose the petition.
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(b) If the court determines that cause for removal of the guardian or conservator exists,
the court may remove the guardian or conservator, revoke the letters of guardianship or
conservatorship, and enter judgment accordingly and, in the case of a guardianship or
conservatorship of the estate, order the guardian or conservator to file an accounting and
to surrender the estate to the person legally entitled thereto. If the guardian or
conservator fails to file the accounting as ordered, the court may compel the accounting
pursuant to Section 2620.2.

(c) If the court removes the guardian or conservator for cause, as described in
subdivisions (a) to (g), inclusive, of Section 2650 or Section 2655, both of the following
shall apply:

(1) The court shall award the petitioner the costs of the petition and other expenses and

costs of litigation, including attorney's fees, incurred under this article, unless the court
determines that the guardian or conservator has acted in good faith, based on the best
interests of the ward or conservatee.

(2) The guardian or conservator may not deduct from, or charge to, the estate his or her
costs of litigation, and is personally liable for those costs and expenses.

SEC. 31. Section 2701 of the Probate Code is amended to read:
<< CA PROBATE § 2701 >>

2701. (a) A request for special notice may be modified or withdrawn in the same manner
as provided for the making of the initial request®**,

(b) A new request for special notice may be served and filed at any time as provided in
the case of an initial request.

SEC. 32. Section 2920 of the Probate Code is amended to read:
<< CA PROBATE § 2920 >>

2920. (a) If any person domiciled in the county requires a guardian or conservator and
there is no one else who is qualified and willing to act and whose appointment as
guardian or conservator would be in the best interests of the person, then either of the
following shall apply:

(1) The public guardian shall apply for appointment as guardian or conservator of the
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person, the estate, or the person and estate, if there is an imminent threat to the person's
health or safety or the person's estate.

(2) The public guardian may apply for appointment as guardian or conservator of the
person, the estate, or the person and estate in all other cases.

(b) The public guardian shall apply for appointment as guardian or conservator of the
person, the estate, or the person and estate, if the court so orders. The court may make an
order under this subdivision on motion of an interested person or on the court's own
motion in a pending proceeding or in a proceeding commenced for that purpose. The
court shall order the public guardian to apply for appointment as guardian or conservator
of the person, the estate, or the person and estate, on behalf of any person domiciled in
the county who appears to require a guardian or conservator, if it appears that there is no
one else who is qualified and willing to act, and if that appointment as guardian or
conservator appears to be in the best interests of the person. However, if prior to the
filing of the petition for appointment it is discovered that there is someone else who is
qualified and willing to act as guardian or conservator, the public guardian shall be
" relieved of the duty under the order. The court shall not make an order under this
subdivision except after notice to the public guardian for the period and in the manner
provided for in Chapter 3 (commencing with Section 1460) of Part 1, consideration of the
alternatives, and a determination by the court that the appointment is necessary. The
notice and hearing under this subdivision may be combined with the notice and hearing
required for appointment of a guardian or conservator.

(c) The public guardian shall begin an investigation within two business days of
receiving a referral for conservatorship or guardianship.

SEC. 33. Section 2923 is added to the Probate Code, to read:
<< CA PROBATE § 2923 >>

2923. On or before January 1, 2008, the public guardian shall comply with the
continuing education requirements that are established by the California State
Association of Public Administrators, Public Guardians, and Public Conservators.

SEC. 34. Section 11.5 of this bill incorporates amendments to Section 1850 of the
Probate Code proposed by both this bill and SB 1716. It shall only become operative if
(1) both bills are enacted and become effective on or before January 1, 2007, (2) each bill
amends Section 1850 of the Probate Code, and (3) this bill is enacted after SB 1716, in
which case Section 11 of this bill shall not become operative.
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SEC. 35. Section 12.5 of this bill incorporates amendments to Section 1851 of the
Probate Code proposed by both this bill and SB 1716. It shall only become operative if
(1) both bills are enacted and become effective on or before January 1, 2007, (2) each bill
amends Section 1851 of the Probate Code, and (3) this bill is enacted after SB 1716, in
which case Section 12 of this bill shall not become operative.

SEC. 36. Sections 8, 11, 11.7, 12, 15, 15.5, 16, 17, 18, and 24 of this act shall become
operative on July 1, 2007.

SEC. 37. If the Commission on State Mandates determines that this act contains costs
mandated by the state, reimbursement to local agencies and school districts for those
costs shall be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of
Title 2 of the Government Code.

SEC. 38. This act shall become operative only if Senate Bill 1116, Senate Bill 1550, and
Senate Bill 1716 of the 2005-06 Regular Session are enacted and become effective on or
before January 1, 2007.

[FN1] So in enrolled bill.
CA LEGIS 493 (2006)

END OF DOCUMENT
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CHAPTER 492
S.B. No. 1716 |
PROBATE PROCEEDINGS--OMNIBUS CONSERVATORSHIP AND
GUARDIANSHIP REFORM ACT

AN ACT to amend Sections 1850 and 1851 of, and to add Section 1051 to, the Probate
Code, and to add Section 5372 to the Welfare and Institutions Code, relating to
conservatorships.

[Filed with Secretary of State September 27, 2006.]

LEGISLATIVE COUNSEL'S DIGEST

SB 1716, Bowen. Conservatorships.

Existing law requires the court to review each conservatorship one year after the
appointment of the conservator and biennially thereafter, except as specified. Existing
law also requires the court investigator to visit the conservatee when the court review of
the conservatorship is required, and to determine, among other things, whether the
present conservator is acting in the best interests of the conservatee.

This bill would authorize the court, on and after July 1, 2007, to take appropriate action,
including, but not limited to, ordering a review of the conservatorship, on it's own motion

or upon request by any interested person.

The bill would also require, on and after July 1, 2007, the court investigator, in
determining whether the conservator is acting in the best interest of the conservatee, to
include an examination of the conservatee's placement, quality of care, and finances.
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The bill would also prohibit, commencing January 1, 2008, and except as specified, ex
parte communications between any party or attorney for the party and the court
concerning a subject raised in pleadings filed pursuant to the Probate Code, and in
proceedings to establish a conservatorship for persons who are gravely disabled as a
result of a mental disorder or chronic alcoholism. The bill would require the Judicial
Council to adopt a rule of court to implement these provisions by January 1, 2008.

The bill would incorporate additional changes to Sections 1850 and 1851 of the Probate
Code proposed by both this bill and AB 1363, to take effect only if both bills are enacted
and this bill 1s enacted last. '

The bill would become operative only if AB 1363, SB 1116, and SB 1550 are enacted
and become effective on or before January 1, 2007. These acts would be known as the
Omnibus Conservatorship and Guardianship Reform Act of 2006.

The people of the State of California do enact as follows:

SECTION 1. This act, together with AB 1363 (Jones), SB 1116 (Scott), and SB 1550
(Figueroa), shall be known and may be cited as the Omnibus Conservatorship and
Guardianship Reform Act of 2006.

SEC. 2. Section 1051 is added to the Probate Code, to read:

<< CAPROBATE § 1051 >>

1051. (a) In the absence of a stipulation to the contrary between parties who have filed
pleadings in a proceeding under this code, there shall be no ex parte communications
between any party, or attorney for the party, and the court concerning a subject raised in
those pleadings, except as permitted or required by law.

(b) Notwithstanding subdivision (a), in any case upon which the court has exercised its
Jjurisdiction, the court may refer to the court investigator or take other appropriate action
in response to an ex parte communication regarding either or both of the following: (1) a
fiduciary, as defined in Section 39, about the fiduciary's performance of his or her duties
and responsibilities, and (2) a person who is the subject of a conservatorship or
guardianship proceeding under Division 4 (commencing with Section 1400). Any action
by the court pursuant to this subdivision shall be consistent with due process and the
requirements of this code. The court shall disclose the ex parte communication to all
parties and counsel. The court may, for good cause, dispense with the disclosure if
necessary to protect the ward or conservatee from harm.
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(c) The Judicial Council shall, on or before January 1, 2008, adopt a rule of court to
implement this section.

(d) Subdivisions (a) and (b) of this section shall become operative on January 1, 2008.
SEC. 3. Section 1850 of the Probate Code is amended to read:

<< CA PROBATE § 1850>>

1850. (a) Except as provided in subdivision (b), each conservatorship initiated pursuant
to this part shall be reviewed by the court one year after the appointment of the
conservator and biennially thereafter. The court may, on its own motion or upon request
by any interested person, take appropriate action including, but not limited to, ordering a
review of the conservatorship, including at a noticed hearing, and ordering the
conservator to present an accounting of the assets of the estate pursuant to Section 2620.

(b) This chapter does not apply to either of the following:
(1) A conservatorship for an absentee as defined in Section 1403.

(2) A conservatorship of the estate for a nonresident of this state where the conservatee is
not present in this state. '

(c) The amendments made to this section by the act adding this subdivision shall become
operative on July 1, 2007.

SEC. 3.5. Section 1850 of the Probate Code is amended to read:
<< CA PROBATE § 1850 >>

1850. (a) Except as provided in subdivision (b), each conservatorship initiated pursuant
to this part shall be reviewed by the court #**as follows:

(1) At the expiration of six months after the initial appointment of the conservator, the
court investigator shall visit the conservatee, conduct an investigation in accordance with
the provisions of subdivision (a) of Section 1851, and report to the court regarding the
appropriateness of the conservatorship and whether the conservator is acting in the best
interests of the conservatee regarding the conservatee's placement, quality of care,
including physical and mental treatment, and finances, The court may, in response to the
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investigator's report, take appropriate action including, but not limited to:
(A) Ordering a review of the conservatorship pursuant to subdivision (b).

(B) Ordering the conservator to submit an accounting pursuant to subdivision (a) of
Section 2620.

(2) One year after the appointment of the conservator and annually thereafter. However,
at the review that occurs one year after the appointment of the conservator, and every
subsequent review conducted pursuant to this paragraph, the court may set the next
review in two years if the court determines that the conservator is acting in the best
interest interests of the conservatee. In these cases, the court shall require the investigator
to conduct an investigation pursuant to subdivision (a) of Section 1851 one year before
the next review and file a status report tin the conservatee's court file regarding whether
the conservatorship still appears to be warranted and whether the conservator is acting in
the best interests of the conservatee. If the investigator determines pursuant to this
‘investigation that the conservatorship still appears to be warranted and that the
conservator is acting in the best interest interests of the conservatee regarding the
conservatee's placement, quality of care, including physical and mental treatment, and
finances, no hearing or court action in response to the investigator's report is required.

(b) The court may, on its own motion or upon request by any interested person, take
appropriate action including, but not limited to, ordering a review of the conservatorship,
including at a noticed hearing, and ordering the conservator to present an accounting of
the assets of the estate pursuant to Section 2620.

(c) Notice of a hearing pursuant to subdivision (b) shall be provided to all persons listed
in subdivision (b) of Section 1822.

(d) This chapter does not apply to either of the following:
(1) A conservatorship for an absentee as defined in Section 1403.

(2) A conservatorship of the estate for a nonresident of this state where the conservatee is
not present in this state.

(e) The amendments made to this section by the act adding this subdivision shall become
operative on July 1, 2007.

SEC. 4. Section 1851 of the Probate Code is amended to read:
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<< CAPROBATE § 1851 >>

1851. (a) When court review is required pursuant to Section 1850, the court investigator
shall visit the conservatee. The court investigator shall inform the conservatee personally
that the conservatee is under a conservatorship and shall give the name of the conservator
to the conservatee. The court investigator shall determine whether the conservatee
wishes to petition the court for termination of the conservatorship, whether the
conservatee is still in need of the conservatorship, whether the present conservator is
acting in the best interests of the conservatee, and whether the conservatee is capable of
completing an affidavit of voter registration. In determining whether the conservator is
acting in the best interests of the conservatee, the court investigator's evaluation shall
include an examination of the conservatee's placement, the quality of care, including
physical and mental treatment, and the conservatee's finances. If the court has made an
order under Chapter 4 (commencing with Section 1870), the court investigator shall
determine whether the present condition of the conservatee is such that the terms of the
order should be modified or the order revoked.

(b) The findings of the court investigator, including the facts upon which the findings are
based, shall be certified in writing to the court not less than 15 days prior to the date of
review. A copy of the report shall be mailed to the conservator and to the attorneys of
record for the conservator and conservatee at the same time it is certified to the court.

(c) In the case of a limited conservatee, the court investigator shall make a
recommendation regarding the continuation or termination of the limited conservatorship.

(d) The court investigator may personally visit the conservator and other persons as may
be necessary to determine whether the present conservator is acting in the best interests of
the conservatee.

(e) The report required by this section shall be confidential and shall be made available
only to parties, persons given notice of the petition who have requested the report or who
have appeared in the proceeding, their attorneys, and the court. The court shall have
discretion at any other time to release the report if it would serve the interests of the
conservatee. The clerk of the court shall make provision for limiting disclosure of the
report exclusively to persons entitled thereto under this section.

(f) The amendments made to this section by the act adding this subdivision shall become
operative on July 1, 2007.
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SEC. 4.5. Section 1851 of the Probate Code is amended to read:
<<CA PROBATE § 1851 >>

1851. (a) When court review is required pursuant to Section 1850, the court investigator
shall, without prior notice to the conservator except as ordered by the court for necessity
or to prevent harm to the conservatee, visit the conservatee. The court investigator shall
inform the conservatee personally that the conservatee is under a conservatorship and
shall give the name of the conservator to the conservatee. The court investigator shall
determine whether the conservatee wishes to petition the court for termination of the
conservatorship, whether the conservatee is still in need of the conservatorship, whether
the present conservator is acting in the best interests of the conservatee, and whether the
conservatee is capable of completing an affidavit of voter registration. In determining
whether the conservator is acting in the best interests of the conservatee, the court .
investigator's evaluation shall include an examination of the conservatee's placement, the
quality of care, including physical and mental treatment, and the conservatee's finances.
To the greatest extent possible, the court investigator shall interview individuals set forth
in subdivision (a) of Section 1826, in order to determine if the conservator is acting in the
best interest interests of the conservatee. If the court has made an order under Chapter 4
(commencing with Section 1870), the court investigator shall determine whether the
present condition of the conservatee is such that the terms of the order should be
modified or the order revoked. Upon request of the court investigator, the conservator
shall make available to the court investigator during the investigation for inspection and
copying all books and records, including receipts and any expenditures, of the
conservatorship.

(b) The findings of the court investigator, including the facts upon which the findings are
based, shall be certified in writing to the court not less than 15 days prior to the date of
review. A copy of the report shall be mailed to the conservator and to the attorneys of
record for the conservator and conservatee at the same time it is certified to the court. A
copy of the report also shall be mailed to the conservatee's spouse or registered domestic
partner, the conservatee's relatives in the first degree, and, if there are no such relatives,
to the next closest relative, unless the court determines that the mailing will result in harm
to the conservatee.

(c) In the case of a limited conservatee, the court investigator shall make a
recommendation regarding the continuation or termination of the limited conservatorship.

(d) The court investigator may personally visit the conservator and other persons as may
be necessary to determine whether the present conservator is acting in the best interests of
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the conservatee.

(e) The report required by this section shall be confidential and shall be made available
only to parties, persons described in subdivision (b), persons given notice of the petition
who have requested the report or who have appeared in the proceeding, their attorneys,
and the court. The court shall have discretion at any other time to release the report if it
would serve the interests of the conservatee. The clerk of the court shall make provision
for limiting disclosure of the report exclusively to persons entitled thereto under this
section.

(f) The amendments made to this section by the act adding this subdivision shall become
operative on July 1, 2007. -

SEC. 5. Section 5372 is added to the Welfare and Institutions Code, to read:
<<CA WEL & INST § 5372 >>

5372. (a) The provisions of Section 1051 of the Probate Code shall apply to
conservatorships established pursuant to this chapter.

(b) The Judicial Council shall, on or before January 1, 2008, adopt a rule of court to
implement this section.

(c) Subdivision (a) of this section shall become operative on January 1, 2008.

SEC. 5.5. Section 3.5 of this bill incorporates amendments to Section 1850 of the
Probate Code proposed by both this bill and AB 1363. It shall only become operative if
(1) both bills are enacted and become effective on or before January 1, 2007, (2) each bill
amends Section 1850 of the Probate Code, and (3) this bill is enacted after AB 1363, in
which case Section 3 of this bill shall not become operative.

SEC. 5.7. Section 4.5 of this bill incorporates amendments to Section 1851 of the
Probate Code proposed by both this bill and AB 1363. It shall only become operative if
(1) both bills are enacted and become effective on or before January 1, 2007, (2) each bill
amends Section 1851 of the Probate Code, and (3) this bill is enacted after AB 1363, in
which case Section 4 of this bill shall not become operative.

SEC. 6. This act shall become operative only if Assembly Bill 1363, Senate Bill 1116,
and Senate Bill 1550 of the 2005-06 Regular Session are enacted and become eftective
on or before January 1, 2007.
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CHAPTER 491
S.B. No. 1550
PROFESSIONS AND OCCUPATIONS--OMNIBUS CONSERVATORSHIP AND
GUARDIANSHIP REFORM
ACT

AN ACT to add Chapter 6 (commencing with Section 6500) to Division 3 of the
Business and Professions Code, and to add Section 60.1 to, to amend, repeal, and add
Article 4 (commencing with Section 2340) to Chapter 4 of Part 4 of Division 4 of, and to
amend and repeal Chapter 13 (commencing with Section 2850) of Part 4 of Division 4 of,
the Probate Code, relating to professional fiduciaries.

[Filed with Secretary of State September 27, 2006.]

LEGISLATIVE COUNSEL'S DIGEST
SB 1550, Figueroa Professional Fiduciaries Act.

Existing law requires all private professional conservators, private professional
guardians, and private professional trustees to file a specified annual statement, under
penalty of perjury, with the clerk of the court. Existing law prohibits a court from
appointing a person as a conservator, guardian, or trustee, unless he or she is registered in
the Statewide Registry maintained by the Department of Justice and has filed the annual
statement with the court.

This bill would enact the Professional Fiduciaries Act, which would create the
Professional Fiduciaries Bureau in the Department of Consumer Affairs and would
- require the bureau to license and regulate professional fiduciaries, as specified. The bill

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

249

_48_




CA LEGIS 491 (2006) Page 2 —-49-
2006 Cal. Legis. Serv. Ch. 491 (S.B. 1550) (WEST)

would also create the Professional Fiduciaries Advisory Committee with specified
membership and duties. On and after July 1, 2008, the act would require a person acting
or holding himself or herself out as a professional fiduciary to be licensed as a
professional fiduciary, unless he or she is licensed as an attorney or a certified public
accountant or is enrolled as an agent to practice before the Internal Revenue Service, as
specified, and would require a licensee to meet certain other requirements, including
filing an application for licensure signed under penalty of perjury, passing a licensing
examination, payment of licensing fees set by the bureau, submission of fingerprints for a
criminal background check, and annually filing a statement containing specified
information under penalty of perjury. The act would provide for the deposit of licensing
fees in the Professional Fiduciary Fund, which the bill would create and which would be
the successor fund to certain fees in the Statewide Registry. The bureau would become
inoperative on July 1, 2011, and be repealed on January 1, 2012, and its responsibilities
and jurisdiction would be transferred to the Professional Fiduciaries Advisory
Committee.

This bill would also make inoperative, as of July 1, 2008, the provisions of the Probate
Code that relate to the registration of private professional conservators and guardians.

This bill would only become operative if SB 1116, SB 1716, and AB 1363 are enacted
and become effective on or before January 1, 2007.

Because this bill would require the filing of documents signed under penalty of perjury,
it would expand the crime of perjury and thereby impose a state-mandated local program.

The California Constitution requires the state to reimburse local agencies and school
districts for certain costs mandated by the state. Statutory provisions establish procedures
for making that reimbursement.

This bill would provide that no reimbursement is required by this act for a specified
reason. |

The people of the State of California do enact as follows:

SECTION 1. This act, together with Senate Bill 1116, Senate Bill 1716, and Assembly
Bill 1363, shall be known and may be cited as the Omnibus Conservatorship and
Guardianship Reform Act of 2006.

SEC. 2. The Legislature finds and declares all of the following:
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(a) California's population is growing at an increasing rate, and the growth in the number
of people 65 years of age or older is surpassing that in other states. The number of
California's population 65 years of age or older will grow from 3.6 million people in the
year 2000, to 6.2 million people in the year 2020, an increase of 72 percent.

(b) As the population of California continues to grow and age, an increasing number of

people in the state are unable to provide properly for their personal needs, manage their
financial resources, or resist fraud or undue influence as well as fiscal, emotional, and
physical harm. In addition, there is an increasing use of trusts and durable powers of
attorney by individuals seeking to provide for potential incapacity. These vulnerable
members of society have an expectation that they and their property will be protected by
a fair system with high standards of care.

(c) One result of these trends is the growing number of people acting as professional
conservators, guardians, trustees, attorneys-in-fact, and estate administrators on behalf of
other persons or their estates. The persons acting in one or more of these capacities are
known or are commonly referred to as professional fiduciaries. '

(d) Professional fiduciaries are not adequately regulated at present. This lack of
regulation can result in the neglect or the physical, emotional or financial abuse of the
vulnerable clients that professional fiduciaries are supposed to serve. Unless there is a
strengthened accountability, abuses of people who are unable to take care of themselves
or their property by professional fiduciaries will increase.

(e) Creation of a program to license and regulate professional fiduciaries is necessary to
protect the public health, safety, and welfare.

<< CA BUS & PROF pr. 6500 (c. hd.) >>

SEC. 3. Chapter -6 (commencing with Section 6500) is added to Division 3 of the
Business and Professions Code, to read:

Chapter 6. Professional Fiduciaries
Article 1. General Provisions

<< CA BUS & PROF § 6500 >>
6500. This chapter shall be known as the Professional Fiduciaries Act.

<<CA BUS & PROF § 6501 >>
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6501. As used in this chapter, the following terms have the following meanings:
(a) "Act" means this chapter.

(b) "Bureau" means the Professional Fiduciaries Bureau within the Department of
Consumer Affairs, established pursuant to Section 6510.

(c) "Client" means an individual who is served by a professional fiduciary.
(d) "Department" means the Department of Consumer Affairs.

(e) "Licensee" means a person who is licensed under this chapter as a professional
fiduciary.

(f) "Professional fiduciary" means a person who acts as a conservator or guardian for two

or more persons at the same time who are not related to the professional fiduciary or to
each other by blood, adoption, marriage, or registered domestic partnership. "Professional
fiduciary" also means a person who acts as a trustee, agent under a durable power of
attorney for health care, or agent under a durable power of attorney for finances, for more
than three people or more than three families, or a combination of people and families
that totals more than three, at the same time, who are not related to the professional
fiduciary by blood, adoption, marriage, or registered domestic partnership. "Professional
fiduciary" does not include any of the following:

(1) A trust company, as defined in Section 83 of the Probate Code.

/

(2) An FDIC-insured institution, or its holding companies, subsidiaries, or affiliates. For
the purposes of this paragraph, "affiliate" means any entity that shares an ownership
interest with, or that is under the common control of, the FDIC-insured institution.

(3) A person employed by an entity described in paragraph (1) or (2) who is acting in the
course and scope of that employment.

(4) Any public officer or public agency, including the public guardian, public
conservator, or other agency of the State of California or of a county of California, when
that public officer or public agency is acting in the course and scope of official duties, or
any regional center for persons with developmental disabilities as defined in Section 4620
of the Welfare and Institutions Code.
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(5) Any person whose sole activity as a professional fiduciary is as a broker-dealer,
broker-dealer agent, investment adviser representative registered and regulated under the
Corporate Securities Law of 1968 (Division 1 (commencing with section 25000) of Title
4 of the Corporations Code), the Investment Advisers Act of 1940 (15 U.S.C. 80b-1 et
seq.), or the Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.), or involves serving
as a trustee to a company regulated by the Securities and Exchange Commission under
the Investment Company Act of 1940 (15 U.S.C. 80a-1 et seq.).

(g) "Committee" means the Professional Fiduciaries Advisory Committee, as established
pursuant to Section 6511.. [FN1]

<< CA BUS & PROF § 6502 >>

6502. (a) Every person who is required to register with the Statewide Registry
maintained by the Department of Justice under Chapter 13 (commencing with Section
2850) of Part 4 of Division 4 of the Probate Code prior to January 1, 2007, shall be
required to obtain a license as a professional fiduciary under this chapter.

(b) Every person who is required to file information with the clerk of the court under
Article 4 (commencing with Section 2340) of Chapter 3 of Part 4 of Division 4 of the
Probate Code prior to January 1, 2007, shall be required to obtain a license as a
professional fiduciary under this chapter.

Article 2. Administration
<< CA BUS & PROF § 6510 >>

6510. (a) There is within the jurisdiction of the department the Professional Fiduciaries
Bureau. The bureau is under the supervision and control of the director. The duty of
enforcing and administering this chapter is vested in the chief of the bureau, who is
responsible to the director. Every power granted or duty imposed upon the director under
this chapter may be exercised or performed in the name of the director by a deputy
director or by the chief, subject to conditions and limitations as the director may
prescribe.

(b) The Governor shall appoint, subject to confirmation by the Senate, the chief of the
bureau, at a salary to be fixed and determined by the director with the approval of the
Director of Finance. The chief shall serve under the direction and supervision of the
director and at the pleasure of the Governor.
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(c) This section shall become inoperative on July 1, 2011, and, as of January 1, 2012, 1s
repealed, unless a later enacted statute, that becomes operative on or before January 1,
2011, deletes or extends the dates on which it becomes inoperative and is repealed. The
repeal of this section renders the bureau subject to the review required by Division 1.2
(commencing with Section 473).

Notwithstanding any other provision of law, upon the repeal of this section, the
responsibilities and jurisdiction of the bureau shall be transferred to the Professional
Fiduciaries Advisory Committee, as provided by Section 6511.

<< CA BUS & PROF § 6511>>

6511. (a) There is within the bureau a Professional Fiduciaries Advisory Committee.
The committee shall consist of seven members; three of whom shall be licensees actively
engaged as professional fiduciaries in this state, and four of whom shall be public
members. One of the public members shall be a member of a nonprofit organization
advocating on behalf of the elderly, and one of the public members shall be a probate
court investigator.

(b) Each member of the committee shall be appointed for a term of four years, and shall

hold office until the appointment of his or her successor or until one year shall have
elapsed since the expiration of the term for which he or she was appointed, whichever
first occurs.

(c) Vacancies shall be filled by the appointing power for the unexpired portion of the
terms in which they occur. No person shall serve as a member of the committee for more
than two consecutive terms.

(d) The Governor shall appoint the member from a nonprofit organization advocating on
behalf of the elderly, the probate court investigator, and the three licensees. The Senate
Committee on Rules and the Speaker of the Assembly shall each appoint a public
member.

(e) Every member of the committee shall receive per diem and expenses as provided in
Sections 103 and 113.

(f) The commiittee shall do all of the following:

(1) Examine the functions and policies of the bureau and make recommendations with
respect to policies, practices, and regulations as may be deemed important and necessary
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by the director or the chief to promote the interests of consumers or that otherwise
promote the welfare of the public.

(2) Consider and make appropriate recommendations to the bureau in any matter relating
to professional fiduciaries in this state.

(3) Provide assistance as may be requested by the bureau in the exercise of its powers or
duties.

(4) Meet at least once each quarter. All meetings of the committee shall be public
meetings.

(g) The bureau shall meet and consult with the committee regarding general policy issues
related to professional fiduciaries.

(h) Notwithstanding any other provision of law, if the bureau becomes inoperative or is
repealed in accordance with Section 6510, or by subsequent acts, the committee shall
succeed to and is vested with all the duties, powers, purposes, responsibilities, and
jurisdiction, not otherwise repealed or made inoperative, of the bureau and its chief. The
succession of the committee to the functions of the bureau as provided in this subdivision
shall establish the committee as the Professional Fiduciaries Committee in the department
within the meaning of Section 22, and all references to the bureau in this code shall be
considered as references to the committee.

<< CA BUS & PROF § 6513 >>

6513. The bureau may employ, subject to civil service and other provisions of law, other
employees as may be necessary to carry out the provisions of this chapter under the
direction of the chief. :

<< CA BUS & PROF § 6514 >>

6514. The bureau shall keep a complete record of all its proceedings and all licenses
issued, renewed, or revoked, and a detailed statement of receipts and disbursements.

<<CA BUS & PROF § 6515>>

6515. The duty of administering and enforcing this chapter is vested in the bureau and
the chief. In the performance of this duty, the bureau and the chief have all of the powers
of, and are subject to all of the responsibilities vested in and imposed upon, the head of a
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department by Chapter 2 (commencing with Section 11150) of Part 1 of Division 3 of
Title 2 of the Government Code.

<< CA BUS & PROF § 6516 >>

6516. Protection of the public shall be the highest priority for the bureau in exercising its
licensing, regulatory, and disciplinary functions. Whenever the protection of the public is
inconsistent with other interests sought to be promoted, the protection of the public shall
be paramount.

<<CA BUS & PROF § 6517 >>

6517. The bureau may adopt, amend, or repeal, in accordance with the provisions of the

Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part 1
of Division 3 of Title 2 of the Government Code), regulations necessary to enable the
bureau to carry into effect the provisions of law relating to this chapter.

<< CA BUS & PROF § 6518 >>

6518. (a) The bureau shall be responsible for administering the licensing and regulatory
program established in this chapter.

(b) The bureau shall approve classes qualifying for prelicense education, as well as
classes qualifying for annual continuing education required by this chapter. The bureau
shall maintain a current list of all approved classes.

(c) The bureau shall arrange for the preparation and administration of licensing
examinations.

<< CA BUS & PROF § 6520 >>

6520. The bureau shall adopt, by regulation, a Professional Fiduciaries Code of Ethics.
The Professional Fiduciaries Code of Ethics shall be consistent with all statutory
requirements, as well as requirements developed by the courts and the Judicial Council.
The Professional Fiduciaries Code of Ethics shall be provided electronically on the
bureau's Internet Web site and to persons who request an application for licensure. The
bureau may, by regulation, amend the Professional Fiduciaries Code of Ethics from time
to time, as it deems necessary, provided that no amendment shall be effective with regard
to a licensee until the licensee's next annual license renewal cycle, as specified in
subdivision (a) of Section 6542, is completed. Any amendment to the Professional
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Fiduciaries Code of Ethics shall be included in the license renewal materials sent to a
licensee.

Article 3. Licensing
<< CA BUS & PROF § 6530 >>

6530. (a) On and after July 1, 2008, no person shall act or hold himself or herself out to
the public as a professional fiduciary unless that person is licensed as a professional
fiduciary in accordance with the provisions of this chapter.

(b) This section does not apply to a person licensed as an attorney under the State Bar
Act (Chapter 4 (commencing with Section 6000)).

(c) This section does not apply to a person licensed as, and acting within the scope of
practice of, a certified public accountant pursuant to Chapter 1 (commencing with
Section 5000) of Division 3.

(d) This section does not apply to a person enrolled as an agent to practice before the
Internal Revenue Service who is acting within the scope of practice pursuant to Part 10 of
Title 31 of the Code of Federal Regulations.

<< CA BUS & PROF § 6531 >>

6531. No professional fiduciary shall operate with an expired, suspended, or revoked
license.

<< CA BUS & PROF § 6532 >>

6532. A person who has been licensed by the bureau may identify himself or herself as a
"licensed professional fiduciary."

<< CA BUS & PROF § 6533 >>

6533. In order to meet the qualifications for licensure as a professional fiduciary a person
shall meet all of the following requirements:

(a) Be at least 21 years of age.

(b) Be a United States citizen, or be legally admitted to the United States.
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(c) Have not committed any acts that are ground for denial of a license under Section
480 or 6536.

(d) Submit fingerprint images as specified in Section 6533.5 in order to obtain criminal
offender record information.

(e) Have completed the required prelicensing education described in Section 6538.

(f) Have passed the licensing examination administered by the bureau pursuant to
Section 6539.

(g) Have at least one of the following:

(1) A baccalaureate degree of arts or sciences from a college or university accredited by
a nationally recognized accrediting body of colleges and universities or a higher level of
education.

(2) An associate of arts or science degree from a college or university accredited by a
nationally recognized accrediting body of colleges and universities, and at least five years
of experience with substantive fiduciary responsibilities working for a professional
fiduciary, public agency, or financial institution acting as a conservator, guardian, trustee,
personal representative, or agent under a power of attorney.

(3) Experience of not less than three years, prior to July 1, 2008, with substantive
fiduciary responsibilities working for a public agency or financial institution acting as a
conservator, guardian, trustee, personal representative, or agent under a power of
attorney.

(h) Agree to adhere to the Professional Fiduciaries Code of Ethics and to all statutes and
regulations.

(i) Consent to the bureau conducting a credit check on the applicant.

(j) File a completed application for licensure with the bureau on a form provided by the
bureau and signed by the applicant under penalty of perjury.

(k) Submit with the license application a nonrefundable application fee, as specified in
this chapter.
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<<CA BUS & PROF § 6533.5 >>

© 6533.5. Criminal offender record information shall be obtained on each applicant as
provided in this section.

(a) Each applicant shall submit fingerprint images to the Department of Justice for the
purpose of obtaining criminal offender record information regarding state and federal
level convictions and arrests, including arrests where the Department of Justice
establishes that the person is free on bail or on his or her own recognizance pending trial
or appeal. ‘ ‘

(b) When received, the Department of Justice shall forward to the Federal Bureau of
Investigation requests for federal summary criminal history information received
pursuant to this section. The Department of Justice shall review the information returned
from the Federal Bureau of Investigation and compile and disseminate a fitness
determination to the bureau.

(¢) The Department of Justice shall provide a response to the bureau pursuant to
subdivision (p) of Section 11105 of the Penal Code.

(d) The bureau shall request from the Department of Justice subsequent arrest
notification service, as provided pursuant to Section 11105.2 of the Penal Code.

(e) The Department of Justice shall charge a fee sufficient to cover the cost of processing
the request described in this section.

<<CA BUS & PROF § 6534 >>

6534. (a) The bureau shall maintain the following information in each licensee's file,
shall make this information available to a court for any purpose, including the
determination of the appropriateness of appointing or continuing the appointment of, or
removing, the licensee as a conservator, guardian, trustee, or personal representative, and
shall otherwise keep this information confidential, except as provided in subdivisions (b)
and (c) of this section:

(1) The names of the licensee's current conservatees or wards and the trusts or estates
currently administered by the licensee.

(2) The aggregate dollar value of all assets currently under the licensee's supervision as a
professional fiduciary.
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(3) The licensee's current addresses and telephone numbers for his or her place of
business and place of residence.

(4) Whether the licensee has ever been removed for cause as conservator, guardian,
trustee, or personal representative or has ever resigned as conservator, guardian, trustee,
or personal representative in a specific case, the circumstances causing that removal or
resignation, and the case names, court locations, and case numbers associated with the

removal or resignation.

(5) The case names, court locations, and case numbers of all conservatorship,
guardianship, or trust or other estate administration cases that are closed for which the
licensee served as the conservator, guardian, trustee, or personal representative.

(6) Information regarding any discipline imposed upon the licensee by the bureau.

(7) Whether the licensee has ever filed for bankruptcy or held a controlling financial
interest in a business that filed for bankruptcy.

(b) The bureau shall make the information in paragraphs (2), (4), (6), and (7) of
subdivision (a) available to the public.

(c) The bureau shall also publish information regarding licensees on the Internet as
specified in Section 27. The information shall include, but shall not be limited to,
information regarding license status and the information specified under subdivision (b).

<< CA BUS & PROF § 6535 >>

6535. The bureau shall approve or deny licensure in a timely manner to applicants who
apply for licensure. Upon approval of a license, the bureau shall notify the applicant of
issuance of the license, and shall issue a license certificate identifying him or her as a
"licensed professional fiduciary."

<< CA BUS & PROF § 6536 >>

6536. The bureau shall review all applications for licensure and may investigate an
applicant's qualifications for licensure. The bureau shall approve those applications that
meet the requirements for licensure, but shall not issue a license to any applicant who
meets any of the following criteria:
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(a) Does not meet the qualifications for licensure under this chapter.

(b) Has been convicted of a crime substantially related to the qualifications, functions, or
duties of a fiduciary. '

(c) Has engaged in fraud or deceit in applying for a license under this chapter.

(d) Has engaged in dishonesty, fraud, or gross negligence in performing the functions or
duties of a fiduciary, including engaging in such conduct prior to July 1, 2008.

(e) Has been removed as a fiduciary by a court for breach of trust committed
intentionally, with gross negligence, in bad faith, or with reckless indifference, or has
demonstrated a pattern of negligent conduct, including a removal prior to July 1, 2008,
and all appeals have been taken, or the time to file an appeal has expired.

<< CA BUS & PROF § 6537 >>

6537. The bureau may deny a license for the reasons specified in Section 480 or 6536.
An applicant notified of the denial of his or her application for licensure shall have the
right to appeal to the bureau as specified in Chapter 2 (commencing with Section 480) of
Division 1.5. |

<< CA BUS & PROF § 6538 >>

6538. (a) To qualify for licensure, an applicant shall have completed 30 hours of
prelicensing education courses provided by an educational program approved by the
bureau.

(b) To renew a license, a licensee shall complete 15 hours of approved continuing
education courses each year.

(c) The cost of any educational course required by this chapter shall not be borne by any
client served by a licensee.

<< CA BUS & PROF § 6539 >>

6539. As a requirement for licensure, an applicant shall take and pass the licensing
examination administered by the bureau. The bureau shall determine the frequency with
which the examination will be given. The bureau shall also determine the frequency with
which an applicant for reexamination may sit for the examination. The bureau shall
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administer the examination through a computer-based examination process and may also
administer the examination through other means.

<< CA BUS & PROF § 6540 >>

6540. Individuals, entities, agencies, and associations that propose to offer educational
programs qualifying for the prelicensing educational or continuing educational
requirements of this chapter shall apply for and obtain the approval of the bureau.

<< CA BUS & PROF § 6541 >>~

6541. (a) A license shall expire one year after it was issued on the last day of the month
in which it was issued.

(b) A license may be renewed by filing a renewal application with the bureau, submitting
the annual statement required by Section 6561, submitting proof of the licensee's
compliance with the continuing education requirements of this chapter, and payment of
the renewal fee set by the bureau, provided that the licensee has not engaged in conduct
that would justify the bureau's refusal to grant the renewal. Acts justifying the bureau's
refusal to renew a license shall include any of the following:

(1) Conviction of a crime substantially related to the qualifications, functions, or duties
of a fiduciary.

(2) Fraud or deceit in obtaining a license under this chapter.

(3) Dishonesty, fraud, or gross negligence in performing the functions or duties of a
professional fiduciary. '

(4) Removal by a court as a fiduciary for breach of fiduciary duty if all appeals have
been taken or the time to file an appeal has expired.

Article 4. Practice Provisions
<< CA BUS & PROF § 6560 >>

6560. A licensee shall keep complete and accurate records of client accounts, and shall
make those records available for audit by the bureau.

<< CA BUS & PROF § 6561 >>
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6561. (a) A licensee shall initially, and annually thereafter, file with the bureau a
statement under penalty of perjury containing the following: |
(1) Her or his business address, telephone number, and facsimile number.

(2) Whether or not he or she has been removed as conservator, guardian, trustee, or
personal representative for cause. The licensee may file an additional statement of the
issues and facts pertaining to the case.

(3) The case names, court locations, and case numbers for all matters where the licensee
has been appointed by the court.

(4) Whether he or she has been found by a court to have breached a fiduciary duty.

(5) Whether he or she has resigned or settled a matter in which a complaint has been
filed, along with the case number and a statement of the issues and facts pertaining to the
allegations.

(6) Any licenses or professional certificates held by the licensee.

(7) Any ownership or beneficial interests in any businesses or other enterprises held by
the licensee or by a family member that receives or has received payments from a client
of the licensee.

(8) Whether the licensee has ever filed for bankruptcy or held a controlling financial
interest in a business that filed for bankruptcy.

(9) The name of any persons or entities that have an interest in the licensee's professional
fiduciary business.

(10) Whether the licensee has been convicted of a crime .

(b) The statement by the licensee required by this section may be filed electronically
with the bureau, in a form approved by the bureau. However, any additional statement
filed under paragraph (2) of subdivision (a) shall be filed in writing.

<< CA BUS & PROF § 6562 >>

6562. The annual statement shall be filed with the bureau 60 days prior to the expiration
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of the license as provided in subdivision (a) of Section 6541.
Article 5. Enforcement and Disciplinary Proceedings
<< CA BUS & PROF § 6580 >>

6580. (a) The bureau may upon its own, and shall, upon the receipt of a complaint from
any person, investigate the actions of any professional fiduciary. The bureau shall review
a professional fiduciary's alleged violation of statute, regulation, or the Professional
Fiduciaries Code of Ethics and any other complaint referred to it by the public, a public
agency, or the department, and may impose sanctions upon a finding of a violation or a
breach of fiduciary duty.

) Sanctions shall include any of the following;:

(1) Administrative citations and fines as provided in Section 125.9 for a violation of this
chapter, the Professional Fiduciaries Code of Ethics, or any regulation adopted under this
chapter.

(2) License suspension, probation, or revocation.

(c) The bureau shall provide on the Internet information regarding any sanctions
imposed by the bureau on licensees, including, but not limited to, information regarding
citations, fines, suspensions, and revocations of licenses or other related enforcement
action taken by the bureau relative to the licensee.

<< CA BUS & PROF § 6582 >>

6582. All proceedings against a licensee for any violation of this chapter or any
regulations adopted by the bureau shall be conducted in accordance with the
Administrative Procedure Act (Chapter 5 (commencing with Section 11500) of Part 1 of
Division 3 of Title 2 of the Government Code), and shall be prosecuted by the Attorney
General's office, and the bureau shall have all the powers granted therein.

<< CA BUS & PROF § 6582.5>>

6582.5. Notwithstanding Section 6582, if any violation occurs, in its discretion, the
bureau may refer the case to the Attorney General or to the local district attorney for
criminal prosecution. The referral of a case for criminal prosecution shall not preclude
the bureau from taking any other action provided for in this chapter.
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<< CA BUS & PROF § 6583 >>

6583. The bureau shall establish a system of administrative citations and fines under
Section 125.9 for violations of this chapter, the Professional Fiduciaries Code of Ethics,
or any regulation adopted under this chapter. ‘

<< CA BUS & PROF § 6584 >>

6584. A license issued under this chapter may be suspended, revoked, denied, or other
disciplinary action may be imposed for one or more of the following causes:

(a) Conviction of any felony or any misdemeanor, if the misdemeanor is substantially
related to the functions and duties of a professional fiduciary. The record of conviction,
or a certified copy thereof, is conclusive evidence of the conviction.

(b) Failure to notify the bureau of a conviction as reqliired by paragraph (10) of
subdivision (a) of Section 6561.

(c) Fraud or misrepresentation in obtaining a license.

(d) Fraud, dishonesty, corruption, willful violation of duty, gross negligence or
incompetence in practice, or unprofessional conduct in, or related to, the practice of a
professional fiduciary. For purposes of this section, unprofessional conduct includes, but
is not limited to, acts contrary to professional standards concerning any provision of law
substantially related to the duties of a professional fiduciary.

(e) Failure to comply with, or to pay a monetary sanction imposed by, a court for failure
to provide timely reports. The record of the court order, or a certified copy thereof, is
conclusive evidence that the sanction was imposed.

(f) Failure to pay a civil penalty relating to the licensee's professional fiduciary duties.

(g) The revocation of, suspension of, or other disciplinary action against, any other
professional license by the State of California or by another state. A certified copy of the
revocation, suspension, or disciplinary action is conclusive evidence of that action.

(h) Violation of this chapter or of the applicable provisions of Division 4 (commencing
with Section 1400), Division 4.5 (commencing with Section 4000), Division 4.7
(commencing with Section 4600), or Division 5 (commencing with Section 5000) of the
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Probate Code or of any of the statutes, rules, or regulations pertaining to duties or
functions of a professional fiduciary.

Article 6. Revenue
<< CA BUS & PROF § 6590 >>

6590. All fees collected by the bureau shall be paid into the Professional Fiduciary Fund
in the State Treasury, which is hereby created. The money in the fund shall be available
to the bureau for expenditure for the purposes of this chapter only upon appropriation by
the Legislature.

<< CA BUS & PROF § 6591 >>
6591. The Professional Fiduciary Fund shall be the successor fund to those funds

deposited under the Statewide Registry with the Department of Justice pursuant to
Chapter 13 (commencing with Section 2850) of Part 4 of Division 4 of the Probate Code.

<< CA BUS & PROF § 6592 >>

6592. (a) The fee for a professional fiduciary examination and reexamination shall be set
by the bureau through regulation at the amount necessary to recover the actual costs to
develop and administer the examination.

(b) The license fee to obtain a professional fiduciary license shall be set by the bureau.

(c) The renewal fee for a professional fiduciary license shall be set by the bureau.

(d) The license and renewal fees under subdivisions (b) and (c) shall be set by the bureau
through regulation at an amount necessary to recover the costs to the bureau in carrying
out the provisions of this chapter.

SEC. 4. Section 60.1 is added to the Probate Code, to read:
<< CA PROBATE § 60.1 >>

60.1. (a) "Professional fiduciary" means a person who is a professional fiduciary as
defined under subdivision (f) of Section 6501 of the Business and Professions Code.

(b) On and after July 1, 2008, no person shall act or hold himself or herself out to the
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public as a professional fiduciary unless he or she is licensed as a professional fiduciary
under Chapter 6 (commencing with Section 6500) of Division 3 of the Business and

Professions Code.
<< CA PROBATE pr. 2340 (a. hd.) >>

SEC. 5. Article 4 (commencing with Section 2340) is added to Chapter 4 of Part 4 of
Division 4 of the Probate Code, to read:

Article 4. Professional Fiduciaries
<< CA PROBATE § 2340 >>
2340. On and after July 1, 2008, a superior court may not appoint a person to carry out
the duties of a professional fiduciary, unless he or she holds a valid, unexpired,
unsuspended license as a professional fiduciary under Chapter 6 (commencing with
Section 6500) of Division 3 of the Business and Professions Code.
<< CA PROBATE § 2341 >>
2341. This article shall become operative on July 1, 2008.

SEC. 6. Section 2345 is added to the Probate Code, to read:

<< CA PROBATE § 2345 >>

2345. This article shall remain in effect only until July 1, 2008, and as of January 1,
2009, is repealed, unless a later enacted statute, that is enacted before January 1, 2009,
deletes or extends the dates on which it becomes inoperative and is repealed.

SEC. 7. Section 2856 is added to the Probate Code, to read:
<< CA PROBATE § 2856 >>

2856. This chapter shall remain in effect only until July 1, 2008, and as of January 1,
2009, is repealed, unless a later enacted statute, that is enacted before January 1, 2009,
deletes or extends the dates on which it becomes inoperative and is repealed.

SEC. 8. This act shall only become operative if Senate Bill 1116, Senate Bill 1716, and
Assembly Bill 1363 of the 2005-06 Regular Session are enacted and become effective on
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or before January 1, 2007.

SEC. 9. No reimbursement is required by this act pursuant to Section 6 of Article XIII B
of the California Constitution because the only costs that may be incurred by a local
agency or school district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty for a crime or
infraction, within the meaning of Section 17556 of the Government Code, or changes the
definition of a crime within the meaning of Section 6 of Article XIII B of the California
Constitution.

[FN1] So in enrolled bill.
CA LEGIS 491 (2006)

END OF DOCUMENT

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

268



_.68__

L Ny JV
CA LEGIS 490 (2006) Page 1
2006 Cal. Legis. Serv. Ch. 490 (S.B. 1116) (WEST) '

CALIFORNIA 2006 LEGISLATIVE SERVICE
2006 Portion of 2005-2006 Regular Session

Copr. © 2006 Thomson/West

Additions are indicated by Text; deletions by
#+ % +_  (Changes in tables are made but not highlighted.

CHAPTER 490
S.B. No. 1116
PROBATE PROCEEDINGS--CONSERVATORS AND CONSERVATORSHIP--PROPERTY

AN ACT to amend Sections 2352, 2540, 2543, 2590, and 2591 of, and to add Sections
2352.5 and 2591.5 to, the Probate Code, relating to comnservatorships.

[Filed with Secretary of State September 27, 2006.]
LEGISLATIVE COUNSEL'S DIGEST
SB 1116, Scott Conservatorships.

(1) Existing law generally authorizes a guardian or conservator to fix the
residence of a conservatee or ward within the state without permission of the
court, by selecting the least restrictive appropriate setting, as specified, that
is in the best interests of the conservatee. Existing law requires the guardian or
conservator to promptly give notice of all changes in the residence of a
conservatee or ward.

This bill would revise and recast this provision to permit a guardian or
conservator to select the least restrictive appropriate residence of a conservatee
or ward. The bill would require a presumption that the least restrictive
appropriate residence for the conservatee is the personal residence of that
conservatee, except if proven otherwise at a hearing by a preponderance of the
evidence. The bill would require a conservator to evaluate the level of care and
measures necessary to keep the conservatee in his or her personal residence or
explain the limitations or restrictions regarding a return of the conservatee to
his or her personal residence. The bill would exempt from these provisions
conservatees with developmental disabilities for whom the Director of the
Department of Developmental Disabilities or a regional center for the
. developmentally disabled acts as a conservator, as specified. The bill would
require this determination to be made in writing under penalty of perjury. Because
the bill would change the definition of the crime of perjury, the bill would impose
a state-mandated local program. The bill would require the guardian or conservator
to filé notice of the change of address for a ward or conservatee in 30 days. The
bill would permit the court to waive notice of the change of address in order to
prevent harm to the conservatee or ward. The bill would require the Judicial
Council to develop one or more forms consistent with this provision by January 1,
2008. If a ward or conservatee is being removed from his or her personal
residence, the bill would require the guardian or conservator to give notice 15
days prior to removal, except in an emergency, as specified.

(2) Existing law provides that sales of real or personal property of the estate
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of a conservatee are subject to authorization, confirmation, or direction of the
court, except as otherwise provided and except for the sale of a conservatee's
personal residence. In seeking authorization to sell a conservatee's present or
former personal residence, the conservator is required to notify the court that the
personal residence is proposed to be sold and that the conservator has discussed
the proposed sale with the conservatee, among other requirements.

This bill would revise the provisions for the proposed sale of the personal
residence of a conservatee and require a conservator to publish and post a notice
of sale, reappraisal for sale, minimum offer price, and other information related
to the sale of the personal residence, as specified. The bill would delete
restrictions regarding the sale of the personal residence of the conservatee
related to contracts with and compensation of agents, brokers, and auctioneers, and
restrictions regarding the sale of personal property.

(3) Under existing law, the court, in its discretion, may make an order granting
a conservator one or more powers, as specified, for the advantage, benefit, and
best interest of the estate of the conservatee. These powers include the sale of
real property of the estate.

This bill would additionally require that the sale of the personal residence of
a conservatee, including the terms of sale, price, and commissions to be paid from
the estate, to be in the best interest of the conservatee, that the sale of that
personal residence shall comply with requirements for appraisal and minimum offer
price, and other conditions, as specified. The bill would prohibit a court from

waiving specified requirements regarding appraisals.
(4) This bill would make related, nonsubstantive and clarifying changes.

(5) This bill would become operative only if SB 1550, SB 1716, and AB 1363 are
enacted and become effective on or before January 1, 2007.

(6) The California Constitution requires the state to reimburse local agencies
and school districts for certain costs mandated by the state. Statutory provisions
establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act for a
specified reason.

The people of the State of California do enact as follows:
SECTION 1. Section 2352 of the Probate Code is amended to read:
<< CA PROBATE § 2352 >>

2352. (a) The guardian *—*—*may establish the residence of the ward at any place
within this state without the permission of the court. The guardian shall select
the least restrictive appropriate residence that is available and necessary to meet
the needs of the ward, and that is in the best interests of the ward.

+ & *(b) The conservator may establish the residence of the conservatee at any
place within this state without the permission of the court. *—*—*The conservator
shall select the least restrictive appropriate *—**residence, as described in
Section 2352.5, that is available and necessary to meet the needs of the *——
*conservatee, and that is in the best interests of the conservatee.*—*—*
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(c) If permission of the court is first obtained, a guardian or conservator may
establish the residence of a ward or conservatee at a place not within this state.

(d) Bn order under *—*+*subdivision (c) shall require the guardian or conservator
either to return the ward or conservatee to this state, or to cause a guardianship
or conservatorship proceeding or its equivalent to be commenced in the place of the
new residence, when the ward or conservatee has resided in the place of new
residence for a period of four months or a longer or shorter period *—*—*specified
in the order.

(e) (1) The guardian or conservator shall *+**file a notice of change of residence
with the court within 30 days of the date of the change. The conservator shall
include in the notice of change of residence a declaration stating that the
conservatee's change of residence is consistent with the standard described in
subdivision (b). The Judicial Council shall, on or before January 1, 2008, develop
one or more forms of notice and declaration to be used for this purpose.

(2) The guardian or conservator shall mail a copy of the notice to all persons
entitled to notice under subdivision (b) of Section 1511 or subdivision (b) of
Section 1822 and shall file proof of service of the notice with the court. The
court may, for good cause, waive the mailing requirement pursuant to this paragraph
in order to prevent harm to the conservatee or ward.

(3) If the guardian or conservator proposes to remove the ward or conservatee from
his or her personal residence, the guardian or conservator shall mail a notice of
his or her intention to change the residence of the ward or conservatee to all
persons entitled to notice under subdivision (b) of Section 1511 and subdivision
(b) of Section 1822. In the absence of an emergency, that notice shall be mailed
at least 15 days before the proposed removal of the ward or conservatee from his or
her personal residence. If the notice is served less than 15 days prior to the
proposed removal of the ward or conservatee, the guardian or conservatee shall set
forth the basis for the emergency in the notice. The guardian or conservator shall
file proof of service of that notice with the court.

(£) This section does not apply where the court has made an order under Section
2351 pursuant to which the conservatee retains the right to establish his or her
own residence.

SEC. 2. Section 2352.5 is added to the Probate Code, to read:
<< CA PROBATE § 2352.5 >>

2352.5. (a) It shall be presumed that the personal residence of the conservatee at
the time of commencement of the proceeding is the least restrictive appropriate
residence for the conservatee. In any hearing to determine if removal of the
conservatee from his or her personal residence is appropriate, that presumption may
be overcome by a preponderance of the evidence.

(b) Upon appointment, the conservator shall determine the appropriate level of
care for the conservatee.

(1) That determination shall include an evaluation of the level of care existing
at the time of commencement of the proceeding and the measures that would be
necessary to keep the conservatee in his or her personal residence.

(2) If the conservatee is living at a location other than his or her personal
residence at the commencement of the proceeding, that determination shall either

® 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

271




CA LEGIS 490 (2006) ‘ Page 4 -71-

2006 Cal. Legis. Serv. Ch. 490 (S.B. 1116) (WEST)

include a plan to return the conservatee to his or her personal residence or an
explanation of the limitations or restrictions on a return of the conservatee to
his or her personal residence in the foreseeable future.

(c) The determination made by the conservator pursuant to subdivision (b) shall be
in writing, signed under penalty of perjury, and submitted to the court within 60
days of appointment as conservator.

(d) The conservator shall evaluate the conservatee's placement and level of care
if there is a material change in circumstances affecting the conservatee's needs
for placement and care.

(e) (1) This section shall not apply to a conservatee with developmental
disabilities for whom the Director of the Department of Developmental Serviceés or a
regional center for the developmentally disabled, established pursuant to Chapter 5
(commencing with Section 4620) of Division 4.5 of the Welfare and Institutions
Code, acts as the conservator and who receives services from a regional center
pursuant to the Lanterman Developmental Disabilities Act, Division 4.5 (commencing
with Section 4500) of the Welfare and Institutions.

(2) Services, including residential placement, for a conservatee described in
paragraph (1) who is a consumer, as defined in Section 4512 of the Welfare and
Institutions Code, shall be identified, delivered, and evaluated consistent with
the individual program plan process described in Article 2 (commencing with Section
4640) of Chapter 5 of Division 4.5 of the Welfare and Institutions Code.

SEC. 3. Section 2540 of the Probate Code is amended to read:
<< CA PROBATE § 2540 >>

2540. (a) Except as otherwise provided in Sections 2544 and 2545, and except for
the sale of a conservatee's present or former personal residence as set forth in
subdivision (b), sales of real or personal property of the estate under this
article are subject to authorization, confirmation, or direction of the court, as
provided in this article.

{b) In seeking authorization to sell a conservatee's present or former personal
residence, the conservator shall notify the court that the present or former
personal residence is proposed to be sold and that the conservator has discussed
the proposed sale with the conservatee. *—* *The conservator shall inform the
court whether the conservatee supports or is opposed to the proposed sale and shall
describe the circumstances that necessitate the proposed sale, including whether
the conservatee has the ability to live in the personal residence and why other
alternatives, including, but not limited to, in-home care services, are not
available. The court, in its discretion, may require the court investigator to
discuss the proposed sale with the conservatee. This subdivision shall not apply
when the conservator is granted the power to sell real property of the estate
pursuant to Article 11 (commencing with Section 2590) .

SEC. 4. Section 2543 of the Probate Code is amended to read:
<< CA PROBATE § 2543 >>

2543, (a) If estate property is required or permitted to be sold, the guardian or
conservator may:

(1) Use discretion as to which property to sell first.
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(2) Sell the entire interest of the estate in the property or any lesser interest
therein.

(3) Sell the property either at public auction or private sale.

(b) Subject to Section 1469, unless otherwise specifically provided in this
article, all proceedings concerning sales by guardians or conservators, *—*—%—
publishing and posting notice of sale, reappraisal for sale, minimum offer price
for the property, reselling the *—* %property, report of sale and petition for
confirmation *—**of sale, and notice and hearing of *—%—*that petition, making
orders authorizing sales, rejecting or confirming sales and reports of sales,
ordering and making conveyances of property sold, and allowance of commissions,
shall conform, as nearly as may be, to the provisions of this codé concerning sales
by a personal representative *—%—*as described in Articles 6 (commencing with
Section 10300), 7 (commencing with Section 10350), 8 (commencing with Section
10360), and 9 (commencing with Section 10380) of Chapter 18 of Part 5 of Division
7. The provisions concerning sales by a personal representative as described in
the Independent Administration of Estates Act, Part 6 (commencing with Section
10400) of Division 7 shall not apply to this subdivision.

(c) Notwithstanding Section 10309, if the last appraisal of the conservatee's
personal residence was conducted more than six months prior to the confirmation
hearing, a new appraisal shall be required prior to the confirmation hearing,
unless the court finds that it is in the best interests of the conservatee to rely
on an appraisal of the personal residence that was conducted not more than one year
prior to the confirmation hearing.

(d) The clerk of the court shall cause notice to be posted pursuant to subdivision
(b) only in the following cases:

(1) If posting of notice of hearing is required on a petition for the confirmation
of a sale of real or personal property of the estate.

(2) If posting of notice of a sale governed by Section 10250 (sales of personal
property) is required or authorized.

(3) =+ *Tf posting of notice is ordered by the court.
SEC. 5. Section 2590 of the Probate Code is amended to read:
<< CA PROBATE § 2590 >>

2590. The court may, in its discretion, make an order granting the guardian or
conservator any one or more or all of the powers specified in Section 2591 if the
court determines that, under the circumstances of the particular guardianship or
conservatorship, it would be to the advantage, benefit, and best interest of the
estate to do so. Subject only to the requirements, conditions, or limitations as
are specifically and expressly provided, either directly or by reference, in the
order granting the power or powers, and if consistent with Section 2591, the
guardian or conservator may exercise the granted power or powers without notice,
hearing, or court authorization, instructions, approval, or confirmation in the
same manner as the ward or conservatee could do if possessed of legal capacity.

SEC. 6. Section 2591 of the Probate Code is amended to read:

<< CA PROBATE § 2591 >>

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

273




CA LEGIS 490
2006 Cal. Legis.

2591. The powers

(a) The power to

(2006)

Page 6

Serv. Ch. 490 (S.B. 1116) (WEST)

referred to in Section 2590 are:

contract for the guardianship or conservatorship and to perform

outstanding contracts and thereby bind the estate.

(b) The power to

operate at the risk of the estate a business, farm, or enterprise

constituting an asset of the estate.

(c) The power to

(d) (1) The power
the estate, other

(2) The power to

conservatee as described in Section 2591.5.

grant and take options.

to sell at public or private sale real or personal property of
than the personal residence of a conservatee.

sell at public or private sale the personal residence of the
The power granted pursuant to this

paragraph is subject to the requirements of Sections 2352.5 and 2541.

(e) The power to

(f) The power to

(g) The power to

(h) The power to

of the estate.

(i) The power to

create by grant or otherwise easements and servitudes.
borrow money and give security for the repayment thereof.
purchase real or personal property.

alter, improve, and repair or raze, replace, and rebuild property

let or lease property of the estate for any purpose (including

exploration for and removal of gas, oil, and other minerals and natural resources)
and for any period, including a term commencing at a future time.

(j) The power to
(k) The power to

(1) The power to
the selling price

(m) The power to

(n) The power to

(o) The power to

lend money on adequate security.
exchange property of the estate.

sell property of the estate on credit if any unpaid portion of
is adequately secured.

commence and maintain an action for partition.
exercise stock rights and stock options.

participate in and become subject to and to comnsent to the

provisions of a voting trust and of a reorganization, consolidation, merger,
dissolution, liquidation, or other modification or adjustment affecting estate

property.

(p) The power to
debts, or demands

(g) The power to
depositaries, and

SEC. 7. Section

pay, collect, compromise, arbitrate, or otherwise adjust claims,
upon the guardianship or conservatorship.

employ attorneys, accountants, investment counsel, agents,

employees and to pay the expense.
2591.5 is added to the Probate Code, to read:

<< CA PROBATE § 2591.5 >>
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2591.5. (a) Notwithstanding any other provisions of this article, a conservator
seeking an order under Section 2590 authorizing a sale of the conservatee's
personal residence shall demonstrate to the court that the terms of sale, including
the price for which the property is to be sold and the commissions to be paid from
the estate, are in all respects in the best interests of the conservatee.

(b} A conservator authorized to sell the conservatee's personal residence pursuant
to Section 2590 shall comply with the provisions of Section 10309 concerning
appraisal or new appraisal of the property for sale and sale at a minimum offer
price. Notwithstanding Section 10309, if the last appraisal of the conservatee's
personal residence was conducted more than six months prior to the proposed sale of
the property, a new appraisal shall be required prior to the sale of the property,
unless the court finds that it is in the best interests of the conservatee to rely
on an appraisal of the personal residence that was conducted not more than one year
prior to the proposed sale of the property. For purposes of this section, the date
of sale is the date of the contract for sale of the property.

(c) Within 15 days of the close of escrow, the conservator shall serve a copy of
the final escrow settlement statement on all persons entitled to notice of the
petition for appointment for a conservator and all persons who have filed and
served a request for special notice and shall file a copy of the final escrow
statement along with a proof of service with the court.

(d) The court may, for good cause, waive any of the requirements of this section,
except the requirements regarding appraisal times in subdivision (b).

SEC. 8. This act shall become operative only if Senate Bill 1550, Senate Bill
1716, and Assembly Bill 1363 of the 2005-06 Regular Session are enacted and become
effective on or before January 1, 2007.

SEC. 9. This act, together with Senate Bill 1550, Senate Bill 1716, and Assembly
Bill 1363, shall be known and may be cited as the Omnibus Conservatorship and
Guardianship Reform Act of 2006.

SEC. 10. No reimbursement is required by this act pursuant to Section 6 of
Article XIII B of the California Constitution because the only costs that may be
incurred by a local agency or school district will be incurred because this act
creates a new crime or infraction, eliminates a crime or infraction, or changes the
penalty for a crime or infraction, within the meaning of Section 17556 of the
Government Code, or changes the definition of a crime within the meaning of Section
6 of Article XIII B of the California Constitution.

CA LEGIS 490 (2006)
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CONCURRENCE IN SENATE AMENDMENTS
AB 1363 (Jones)
As Amended August 24, 2006
Majority vote
| ASSEMBLY: |55-10]| (January 26, |SENATE: [40-0 | (August 23, |
l I [2006) | I |2006) f
Original Committee Reference: JUD.
SUMMARY : Establishes the Omnibus Conservatorship and Guardianship

Reform Act of 2006 to overhaul California's conservatorship and
guardianship system. Specifically, this bill :

1)Limits the waiving of notice before appointment of a temporary
conservator or guardian, and limits the duties of a temporary

conservator, as specified.

2)Requires the probate court to review conservatorships at a noticed

hearing six months after appointment of the conservator and
annually thereafter, as specified.

3)Requires accountings to include specified supporting documentation

and to be subject to random audit.

4)Requires the Judicial Council to develop qualifications and
continuing education requirements for probate court judges,
attorneys and court investigators; to establish uniform standards
for conservatorships and guardians; and to report to the
Legislature, by January 1, 2008, on measures of court
effectiveness in conservatorship cases, as specified.

5) Prevents conservators or guardians from receiving costs or fees
for unsuccessfully opposing a petition or other action on behalf

of the conservatee or ward, without good cause.

6)Requires the public guardian to apply for appointment as
conservator or guardian in specified cases.

7) Contains double jointing language with SB 1716 (Bowen) and makes
this bill contingent upon enactment of SB 1116 (Scott), SB 1550
(Figueroa) and SB 1716 (Bowen) .

M
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8)Makes new court duties effective July 1, 2007.

The' Senate amendments delete the licensure requirement for
professional conservators and guardians, the Conservatorship
Ombudsman, and the self-help program for unrepresented,
non-professional conservators and make the bill contingent upon
enactment of SB 1116 (Scott), SB 1550 (Figueroa), and SB 1716
(Bowen) .

AS PASSED BY THE ASSEMBLY , this bill was substantially similar,
except as set forth above, to the version approved by the Senate.

FISCAL EFFECT : According to the Senate Appropriations Committee,
$2.5 million in fiscal year (FY) 2006-07 for state mandated duties

of the Public Guardian, and $13.7 million in FY 2007-08 and ongoing
for new court duties and investigations and the mandate for the

Public Guardian.

COMMENTS : This bill is sponsored by Bet Tzedeck Legal Services,
California Alliance for Retired Rmericans and the Older Women's
League. It arises out of an in-depth investigatory series published
this past November by the Los Angeles Times and a joint hearing held
by the Assembly and Senate Judiciary Committees on this issue.
"Guardians for Profit," as that series was called, dramatically
exposed the failings of California's conservatorship system for
elderly and dependent adults. (Robin Fields, Evelyn Larrubia, and
Jack Leonard, Guardians for Profit series, Los Angeles Times ,
November 13-17, 2005.) The Times' articles included stories of
private conservators who misuse the system and get themselves
appointed inappropriately and then either steal or mismanage the
money their conservatees spent a lifetime earning; public guardians
who do not have the resources to help truly needy individuals,
leaving them, poor, alone, and at risk of severe harm to try and
fend for themselves; probate courts which do not have sufficient
resources to provide adequate oversight to catch the abuses; and a
system that provides no place for those in need to turn to for help.

The Times editorial which ran at the end of the series, called on
both the courts and elected officials to "turn this abusive system
into the honest guardianship it was meant to be." (Deserving of
Care, Los Angeles Times , November 17, 2005.)

In response to the series, the Assembly and Senate Judiciary
Committees convened an oversight hearing last December and heard
from both individuals who had been personally harmed by the system
as well as representatives from the courts, the bar, court

AB 1363
Page 3

investigators, the public guardian, professional conservators, and
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groups representing seniors. All participants, without exception,
agreed that the system was significantly underperforming and, as a
result, harming conservatees and their loved ones. In addition, the
witnesses agreed that the problems were only likely to increase
exponentially as the baby boom population ages, with a significant
increase in the population suffering from Alzheimer's disease or
similarly disabling diseases.

This bill, together with SB 1116 {(Scott), SB 1550 (Figueroca) and SB
1716 (Bowen), seeks to address the detailed abuses in the
conservatorship and guardianship system by making a number of
significant reforms. This bill would significantly increase court
oversight to prevent abuse. First, it would require specified
training for probate court judges, attorneys, and investigators, as
well as the public guardian. Second, this bill would require courts
to review conservatorships cases more frequently. Conservators
would be required to file accountings with specified supporting
documentation attached, and such accountings would be subject to
full audit by the court. Requirements for appointment of temporary
conservators and guardians would be tightened. The Judicial Council
(JC) would be directed to establish uniform standards for conduct of
conservators and guardians to ensure that the estates of
conservatees and wards are maintained and conserved as appropriate,
including uniform standards for fees and for asset management.

This bill also seeks to help family members and friends who would
like to serve as conservators or guardians, but need a little
assistance with the court process. The JC would be directed to
develop self-help informational materials for non-professional
conservators and guardians.

In response to numerous instances when the Public Guardian has been
unable, due to lack of resources, to take the cases of those without
resources who desperately need conservators or guardians, leaving
them with no other assistance, this bill would direct the Public
Guardian to take such cases of those at imminent risk of harm.

Analysis Prepared by : Leora Gershenzon / JUD. / (916) 319-2334
FN: 0017279

AB 1363
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| SENATE RULES COMMITTEE |
|0ffice of Senate Floor Analyses |
|1020 N Street, Suite 524 |
| (916} 651-1520 Fax: (916) |
|327-4478 |

THIRD READING

Bill No: 2AB 1363

Author: Jones (D), et al .
Amended: 8/24/06 in Senate )
Vote: 21

SENATE JUDICIARY COMMITTEE : 4-0, 6/27/06

AYES: Dunn, Escutia, Harman, Kuehl
NO VOTE RECORDED: Morrow

SENATE APPROPRIATIONS COMMITTEE : 11-1, 8/17/06
AYES: Murray, Alarcon, Alquist, Ashburn, Battin, Escutia,
Florez, Ortiz, Poochigian, Romero, Torlakson
NOES: Aanestad
NO VOTE RECORDED: Dutton

ASSEMBLY FLOOR : 55-10, 1/26/06 - See last page for vote
SUBJECT : Conservatorships
SOURCE Bet Tzedek Legal Services

California Alliance for Retired Americans
Older Womens League of California

DIGEST : This bill enacts the Omnibus Conservatorship and
Guardianship Reform Act of 2006, significantly

restructuring the courts' review of conservatorships,

imposing new duties on court investigators, and requiring

the Judicial Council of California to implement a range of
rules, forms and notices. This bill (1) establishes more

frequent court reviews of conservatorships (at six months
CONTINUED
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and one year after the initial appointment, and annually
thereafter) and allows a court to order a review of a
conservatorship at any time, (2) imposes new duties on
court investigators (new investigations of all temporary
conservatorships, full investigations after six months,
status or full investigations at one-year intervals,
expanded investigatory scope to include conservatees'
placements, quality of care and finances, investigating
proposed moves of conservatees), {3) requires more frequent
accountings and court reviews of each accounting, (4)
requires the public guardian of a county to apply for
appointment as guardian or conservator if there is imminent
threat to a proposed conservatee's health, safety, or
estate, (5) requires the Judicial Council to develop by
January 1, 2008, user-friendly educational materials for
non-professional guardians to be made available to them
free of charge, (6) requires probate courts to provide
specified self-help services free of charge to
non-professional guardians, (7) requires Judicial Council
to report to the Legislature by January 1, 2008, the
results of a study on court effectiveness in
conservatorship cases, (8) eliminates the Statewide
Registry of Professional Conservators, deferring instead to
the Board of Professional Fiduciaries as established by SB
1550 {(Figueroa), and {(9) makes its enactment contingent on
the enactment of SB 1550, SB 1116 (Scott) and SB 1716

(Bowen) .

Senate Floor Amendments of 8/24/06 (1) clarify application
of the bill to domestic partners, standards for court
investigations of conservatorships review, and frequency of
review of conservatorships, (2) add double-jointing
language, and (3) make other clarifying changes.

ANALYSIS : Existing law provides a comprehensive scheme
for the establishment, oversight, and termination of
conservatorships and guardianships.

Judicial Council

Existing law requires the Judicial Council to establish by
rule educational requirements for private professional
conservators, requires private professional conservators
and guardians to meet those educational requirements prior
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to appointment, and prohibits private professional
conservators or guardians from registering with the
Statewide Registry if they have failed to complete the
educational requirements.

This bill requires the Judicial Council, in addition to any
other requirement that are part of the judicial branch
education program:

1. To report to the Legislature on or before January 1,
2008, the findings of a pilot study consisting of three
counties designed to measure court effectiveness in
conservatorship cases.’

2. To specify the number of hours of education in classes
related to comnservatorships or guardianships that a
judge who is regularly assigned to hear probate matters
shall complete, upon assuming the probate assignment,
and then over a three-year period on an ongoing basis.
It also requires the Council to specify the number of
hours of education that a court-employed staff attorney,
examiner and investigator shall complete each year.

3. To develop a short user-friendly educational program for
nonprofessionals who may seek appointment as conservator
or guardian of a family member or friend, or as a
court-appointed conservator not required to be licensed
as a professional fiduciary.

4. To establish in each court an assistance program for
self-represented conservators and guardians.

5. To develop appropriate forms as required by new mandates
for notices, accountings, and other reports.

6. To adopt a rule of court to implement a specified
provision requiring guardians and conservators to
provide a bond.

Court Investigator Duties
Existing law requires a court investigator to conduct

evaluations of a conservatorship at various stages of the
proceedings: prior to the noticed hearing for appointment
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of a conservator and at designated intervals during the
conservatorship. Existing law requires the court
investigator to make specified findings and certify the
findings in a written report to the court, copies of which
are mailed to the conservator and the attorneys of record
for the conservator and conservatee at the same time it is
certified to the court.

This bill expands the tasks currently undertaken by a court
investigator, including interviewing the proposed
conservatee's spouse or registered domestic partner and
relatives within the first degree and, "to the greatest
extent possible," the conservatee's relatives to the second
degree, neighbors, and close friends before the hearing.
[Section 1826(a), 2250.2(a) and (b) of the Probate Code

(PROB) ]

This bill requires the court investigator to inform the
conservatee of the nature, purpose and effect of a
temporary conservatorship, as well as the conservatee's
rights relative to the proposed general conservatorship.
[PROB Section 1826(b), 2250.2(a) (2) and (b) (2)]

This bill requires the court investigator, if the
investigator does not visit the conservatee until after a
temporary conservator had been appointed and the
conservatee objects to the conservatorship or requests an
attorney, to report this matter to the court within three
court days so that the court may proceed with appointment
of an attorney as provided under existing law. [PROB
Section 2250.2(b) {c)]

This bill requires the court investigator, if it appears
that the temporary conservatorship is inappropriate,
immediately but no more than two court days later, to
inform the court of this determination, so that the court
may take appropriate action. [PROB Section 2250.2(d)]

This bill requires a conservator to make available, to any
person designated by the court to verify the accuracy of an
accounting, for inspection and copying all books and
records (including receipts for expenditures) of the
conservatorship, upon reasonable notice. [PROB Section
2620(e)] The conservator shall also make available to the
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court investigator during the investigation all books and
records of the conservatorship, for inspection and copying.
[PROB Section 1851(a)]l

This bill requires copies of the court investigator's
report to be mailed to the conservatee's spouse or domestic
partner, the conservatee's relatives in the first degree
and, if there are no such relatives, to the next closest
relative, unless the court determines that the mailing will
result in harm to the conservatee. [PROB Section 1851 (b)]

This bill requires a court investigator, at the expiration
of six months after the initial appointment of the
conservator, and again at one year after appointment of the
conservator and annually thereafter, to visit the
conservatee to ascertain whether the conservatorship still
appears to be warranted and whether the conservator is
acting in the conservatee's best interests, specifically
addressing the conservatee's placement, gquality of care,
including physical and mental treatment, and the
conservatee's finances. [PROB Section 1850(a) (1)] The
court investigator would prepare a report for each court
review scheduled or ordered and mail the report, in
addition to the conservator and the attorneys for the
conservator and the conservatee, to the conservatee's
spouse or registered domestic partner, the conservatee's
relatives in the first degree, and to the next closest
relative, unless the court determines that the mailing
would result in harm to the conservatee. [PROB Section

1850 (a) (2)]
Court Review

Existing law requires each conservatorship to be reviewed
by the court one year after the appointment of the
conservator and every two years (biennially) thereafter,
with certain exceptions. [(PROB Section 1850]

This bill changes the timing of the court's review of a
conservatorship so that (1) a review occurs one year after
appointment of the conservator, and (2) a review occurs
annually thereafter, unless at the one-year review the
court determines that the conservator is acting in the best
interests of the conservatee and sets the next review in
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two years. A court investigator's report would be prepared
for each review, and if the investigator determines that
the conservatorship still appears to be warranted and the
conservator is still acting in the best interests of the
conservatee, no hearing or court action in response to the
investigator's report would be required. [PROB Section

1850(a) (2)1

This bill authorizes a court, at any time, on its own
motion or upon request by an interested person, to take
appropriate action, including ordering a review of the
conservatorship at a noticed hearing, and ordering the
conservator to present an accounting of the estate. [PROB

Section 1850 (a) (3)]
Transfer of Proceedings to a New Venue

Existing law requires the court in which a conservatorship
or guardianship proceeding is pending to transfer the
proceeding to another county within the state, upon
petition by the ward or guardian, the conservator or
conservatee, the spouse or domestic partner of the ward or
conservatee, a relative or friend of the ward or
conservatee, or any interested person, if the court
determines that the transfer requested will be for the best
interests of the ward or conservatee. [PROB Section 2211,

2215]

This bill creates a presumption that it is in the best
interests of the conservatee to transfer the proceedings
where the conservatee has moved his/her residence to
another county within the state in which any person named
in the petition for conservatorship also resides. The
presumption may be rebutted by evidence that the transfer
will harm the conservatee.

Notices and Noticing
Existing law requires that notice of hearings be made at
specified times prior to specific conservatorship hearings,

and that notices be mailed to specified individuals for
different types of hearings.

This bill makes changes to various types of notices,
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expands the list of persons required to receive notice, and
requires that certain notices be made upon the happening of
specified events.

Existing law provides that a request for special notice
filed with the court may be modified or withdrawn and is
deemed to be withdrawn three years from the date it was
served. [PROB Section 2700]

This bill deletes the presumption that the request is
deemed withdrawn three years after it was filed and served.

Bonds of Conservators and Guardians

Existing law requires every person appointed as conservator
or guardian, unless excepted by the court, to give a bond
approved by the court prior to the issuance of letters.

The bond is for the benefit of the ward or conservatee and
all persons interested in the estate and, unless varied by
the court upon a showing of good cause, must constitute the
sum of the value of the personal property of the estate,
the probable annual gross income of all of the property of
the estate, and the sum of the probable annual gross
payments to the estate as specified. [PROB Section 2320]

This bill adds, to the sum constituting the bond that a
court must require except for good cause shown, an amount
determined reasonable by the court for the cost of recovery
to collect on the bond, including attorney's fees and
costs.

Existing law prohibits the court from waiving or reducing
the bond required of conservators without good cause, and
states that good cause may not be established by the
conservator having filed a bond in another or prior
proceeding. [PROB Section 2321]

This bill requires the court, in determining whether good
cause exists to waive or reduce a bond, to also determine
that the conservatee will not suffer harm as a result of
the waiver or reduction of the bond.

Fiduciary Duties of Conservator, Presentation of
Accountings
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Where there may be a financial interest of the
conservator

Existing law prohibits a guardian or conservator, in
exercising his/her powers, from hiring or referring any
business to an entity in which he/she has a financial
interest, except upon authorization of the court after
disclosure of the financial interest. [PROB Section
2401]

This bill makes the above prohibition inapplicable to a
trust company acting as a conservator or guardian, but
instead prohibits the trust company, unless authorized
by the court, from investing in securities of the trust
company, its affiliate or subsidiary or in other
securities from which the trust company receives a
financial benefit, or in a mutual fund other than a
specified mutual fund to which the trust company
provides services for compensation. This bill requires
the trust company to disclose to the court its financial
interests prior to authorization.

Filing of inventory and appraisal

Existing law requires the conservator or guardian to
file with the court within 90 days after appointment an
inventory and appraisal of the estate, made as of the
date of the appointment. The inventory must be
subscribed to under oath, and the appraisal may be done
by the conservator in the same as a personal
representative of an estate. {PROB Section 2610]

This bill requires the conservator to mail the inventory
and appraisal, along with notice of how to file an
objection, to the conservatee, to the attorneys of
record for the ward or conservatee, the conservatee's
spouse or domestic partner, the conservatee's relatives
to the first degree and, if there are no such relatives,
to the next closest relative, unless the court
determines that the mailing will result in harm to the
conservatee.

Accountings of the conservatorship or guardianship
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estate:

Existing law requires the guardian or conservator, at
the end of one year from the date of appointment, and
thereafter biennially, unless otherwise ordered by the
court, to present the accounting of the assets of the
estate of the ward or conservatee to the court for
settlement and allowance. [PROB Section 2620]

Existing law requires the accounting to be accompanied
by supporting documents, including all original account
statements from any financial or deposit institution in
which moneys or other assets of the estate are held or
deposited, for the period of the accounting. [PROB
Section 2620 (b)]

This bill maintains the existing accounting schedule and
recasts this provision for ease of use, but requires, in
addition, the following:

A. If the guardian or conservator is a private
professional or licensed guardian or conservator, the
guardian or conservator would be required to file all
original account statements, but the court may adopt
a local rule allowing retention of all supporting
documents to an accounting until the conservatorship
or guardianship account has become final, and the
return of the lodged documents to the depositing or
successor guardian or conservator.

B. The accounting filed would include the original
escrow closing statement showing the charges and
credits for any sale of real property of the estate.

C. If the ward or conservatee is in a residential
care facility or a long-term care facility, the
filing would include the original billing statements
for the facility.

D. Standard and simplified accounting court forms
would be developed for the accountings.

This bill subjects each accounting to random or
discretionary, full or partial review by the court,
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including a review of all documents necessary to
determine the accuracy of the accounting. [Proposed
PROB Section 2620(d)]

This bill requires the court, if it finds the accounting
has any material error, to make an express finding as to
the severity of the error and what action is appropriate
in response. This bill provides that the following
actions are available to the court: (1) immediate
suspension of the guardian or conservator without
further notice or proceedings and appointment of a
temporary guardian or conservator or (2) removal of the
guardian or conservator as specified in existing law and
appointment of a temporary guardian or conservator.
[Proposed PROB Section 2620 (d)]

Existing law provides that if a guardian or conservator
fails to file an accounting, the court shall by written
notice direct the conservator or guardian and their
attorney of record to file an accounting and to set the
accounting for a hearing before the court within 60 days
of the date of the notice or, if the conservator or
guardian is a public agency, within 120 days of the date
of the notice. [PROB Section 2620.2]

This bill requires the hearing on the accounting, when
directed by the court as prescribed, to be within 30
days of the date of the notice, or, 45 days, if the
conservator or guardian is a public agency. This bill
authorizes the court, for good cause, to grant an
additional 30 days to file an accounting.

Existing law prescribes certain actions a court may take
if the conservator or guardian fails to file an
accounting as required or after direction by the court
within the prescribed time. The court may remove the
conservator, issue and serve a citation and order the
conservator or guardian to show cause why he or she
should not be punished for contempt, suspend the powers
of the conservator or guardian and appoint a temporary
conservator or guardian, or appoint legal counsel to
represent the conservatee, as prescribed. [PROB Section
2620.2(b)1]
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This bill requires the court to take the same actions if
the conservator or guardian does not file an accounting
with all the supporting documentation, and require the
court to report the action taken to the board
established to regulate professional fiduciaries (e.g.,
private professional or licensed conservators,
guardians) . [PROB Section 2620.2]

This bill authorizes the court, on an ex parte
application and upon a showing of good cause and that
the estate is adequately bonded, to extend the time to
file an accounting, not to exceed an additional 30 days
(rather than 60 days, as in existing law) after the
expiration of the deadline for filing an accounting, if

the conservator or guardian is exempt from the licensing

requirements for .professional fiduciaries. [PROB Section
2620.2]

Limitations on Compensation to Guardian or Conservator

Existing law requires that a conservator or guardian be
allowed payment for reasonable expenses incurred in the
exercise of the powers and performance of his/her duties
(including costs of surety bonds furnished, reasonable
attorney's fees, and other just and reasonable compensation
for services rendered to the conservatee or ward) and for
other reasonable expenses as specified. [PROB Section

2623]

Existing law provides that, at any time after filing of the
inventory and appraisal but not before 90 days after the
issuance of the letters of appointment to a conservator or
guardian, the court, upon petition and a noticed hearing,
shall order just and reasonable compensation to the
guardian or conservator of the person or estate for
services rendered up to that time, as well as compensation
to the attorney for services rendered to the guardian or
conservator prior to the date of appointment of the
conservator or guardian and other services provided
thereafter. All compensation is charged to the estate.
[PROB Section 2640, 2641]

This bill prohibits compensation from the estate to the
conservator or guardian for any costs or fees that the
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guardian or conservator incurred in unsuccessfully opposing
a petition, or other request or action made on behalf of a
ward or conservatee, unless the court determines that the
opposition was made in good faith, based on the best
interests of the ward of conservatee. [Proposed PROB
Section 2623 (b)]

Existing law authorizes a person who files a timely
petition for appointment as conservator but was not
appointed to file a petition with the court for an order
fixing and allowing compensation and reimbursement of
costs, including compensation to the person's attorney.
[PROB Section 2640.1]

Existing law authorizes the court to allow just and
reasonable compensation after noticed hearing.

This bill requires the court to determine that the failed
petition was filed in the best interests of the
conservatee.

Existing law permits the ward or conservatee, the spouse or

domestic partner of the ward or conservatee, or any

relative or friend of the ward or conservatee, or any

interested person to petition the court for the removal of

the guardian or conservator for cause at a noticed hearing.
[PROB Section 2650, 2651, 2652]

This bill provides that if the court removes the guardian
or conservator for cause, the court shall award the
petitioner his or her costs, including expenses of
litigation and attorney's fees, incurred, unless the court
determines that the guardian or conservator has acted in
good faith based on the best interests of the ward or
conservatee.

This bill provides that the guardian or conservator so
removed for cause may not deduct from or charge to the
estate his/her costs of litigation and is personally liable
for those costs and expenses.

Public Guardians

Existing law permits the public guardian of a county to
apply for appointment as guardian or conservator of the
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person, estate, or person and estate, of a resident of the
county when the resident requires a conservator or
guardian, there is no one else qualified and willing to
act, and appointment is in the best interest of the
resident. Existing law requires the public guardian to so
apply when ordered by the court upon petition by an
interested person or on the court's own motion. [PROB
Section 2920]

This bill requires the public guardian to apply for
appointment as conservator or guardian under the
circumstances described above, if there is an imminent
threat to the person's health or safety or to the person's
estate. Otherwise, the public guardian may apply for
appointment in all other cases.

This bill relieves the public guardian from the order of
the court directing that the public guardian apply for
appointment, where prior to the filing of the petition for
appointment it is discovered that there is someone else who
is qualified and willing to act as guardian or conservator.

This bill requires the public guardian to begin an
investigation within two business days of receiving a
referral for conservatorship or guardianship.

This bill is joined to three bills: SB 1116 (Scott), SB
1550 (Figueroa) and SB 1716 (Bowen). All provisions
requiring Judicial Council actions provide for an effective
date of January 1, 2008.

FISCAL EFFECT : Appropriation: No Fiscal Com.: Yes
Local: Yes

According to the Senate Appropriations Committee:

Fiscal Impact (in thousands)

Major Provisions 2006-07 2007-08
2008-09 Fund
Court reviews, Multimillion-dollar annual
costsGeneral*

investigations
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State mandated local Significant costsGeneral
program (public guardians)
Statewide Registry ($50) ($50)
Special*+*
elimination
* Trial Court Trust Fund
* % Conservatorship Registry Fund
Judicial Council . There is an estimated active caseload of

33,000 probate conservatorships, with 5,500 new filings
each year. Judicial Council prepared preliminary cost
projections associated with additional hearings, expanded
reviews and mandated investigations, educational materials
and self-help programs required by this bill, and current
estimates show first-year costs could range from as much as
$5.2 million to $9 million, with ongoing costs ranging from
$10.3 million to $18 wmillion.

These costs were based on a series of assumptions, that 80
percent of the active caseload represents relatively simple
cases, that 15 percent would post moderately complex cases,
and that the remaining five percent would be the most
complex cases and take the most investigative and court
time. Additionally, these estimates were based on a
baseline of 33,000 probate conservatorships statewide.

This number is likely to increase in the near future due to
an aging population and correlative increase in
conservatorship caseload.

Public Guardians . Requirements for public guardians to
begin investigations within two business days of receiving
a referral for a conservatorship of guardianship could
drive significant reimbursable local costs. Los Angeles
County has estimated its workload could increase by as much
as 50 percent, at a cost of $1.8 million annually. If that
cost were to hold true for the rest of the state,
reimbursable costs could be in the $5 million range
annually.

There is no funding in the 2006 Budget Act for the
activities required by this bill.
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SUPPORT : (Verified 8/22/06)

Bet Tzedek Legal Services (co-source)

California Alliance for Retired Americans (co-source)

Older Women's League of California (co-source)

AARP California

Adult Services Policy Council of San Luis Obispo County

Advisory Council of Area 4 Agency on Aging

Area 1 on Aging's Advisory Council

Area Agency on Aging Council, San Luis Obispo and Santa
Barbara Counties

California Commission on Aging

California for Disability Rights, Inc.

California Seniors Coalition _

Contra Costa County Advisory Council on Aging

Elder and Dependent Adult Abuse Prevention Council of Santa
Barbara County

Gray Panthers

National Association of Social Workers, California Chapter

Office of the Attorney General

Retired Public Employees Association

San Joaquin County Commission on Aging

ARGUMENTS IN SUPPORT : This bill is co-sponsored by the
Bet Tzedek Legal Services, the California Alliance for
Retired Americans (CARA), and the Older Women's League
(owWL) .

CARA states: "Recent articles in the Los Angeles Times
have once again exposed serious problems in the systems
that are supposed to protect people, especially seniors,
when they cannot fend for themselves?[t]lhe articles and
[subsequent] hearings have exposed a broken system which
allowed financial, and yes physical abuse in some cases, to
be perpetrated on helpless people by those hired to protect
these same people?AB 1363 will go a long way to correcting
many of the problems in the current inadequate system."

While the Judicial Council expressed reservations about the
effect of these sweeping reforms on the current resources
of the courts, it is now in support of the bill in order to
“appropriately protect conservatees and provide proper
oversight, as well as to make the bill workable for the
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courts. "

ASSEMBLY FLOOR
AYES: Aghazarian, Arambula, Baca, Berg, Bermudez, Bogh,
Calderon, Canciamilla, Chan, Chavez, Chu, Cohn, Coto,
Daucher, De La Torre, Dymally, Evans, Frommer, Goldberg,
Hancock, Jerome Horton, Shirley Horton, Houston, dJones,
Karnette, Keene, Klehs, Koretz, Laird, Leno, Levine,
Lieber, Lieu, Liu, Matthews, Montanez, Mullin, Nation,
Nava, Negrete McLeod, Oropeza, Parra, Pavley, Richman,
Ridley-Thomas, Ruskin, Saldana, Salinas, Spitzer,
- Torrico, Umberg, Vargas, Wolk, Yee, Nunez
NOES: DeVore, Haynes, Huff, La Malfa, Mountjoy, Nakanishi,
Sharon Runner, Strickland, Walters, Wyland
NO VOTE RECORDED: Bass, Benoit, Blakeslee, Cogdill,
Emmerson, Garcia, Harwman, La Suer, Leslie, Maze,
McCarthy, Niello, Plescia, Tran, Villines

RJG:mel 8/26/06 Senate Floor Analyses

SUPPORT/OPPOSITION: SEE ABOVE

xkk*x END *k*k*x
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Date of Hearing: January 18, 2006

ASSEMBLY COMMITTEE ON APPROPRIATIONS
Judy Chu, Chair
AB 1363 (Jones) - As Amended: January 12, 2006

Policy Committee: JudiciaryVote:6-0

Urgency: No State Mandated Local Program:

Yes Reimbursable: No

SUMMARY

This ‘bill significantly overhauls the state's éonservatorship
and guardianship system. Specifically, this bill:

1)Requires professional conservators and guardians, as defined,
to be licensed by a newly-created nine-member board within the
Department of Consumer Affairs (DCA).

2)Requires license applicants to meet specified requirements,
including educational and training requirements, and pass a
licensing examination.

3)Requires applicants to pay an application fee and requires
licensees to pay annual renewal fees sufficient to cover the
board's operating costs.

4)Reduces the intervals for probate courts to review
conservatorships at a noticed hearing to six months instead of
one year after appointment of the conservator, and annually
instead of biennially thereafter, and similarly reduces the
intervals when conservators and guardians must provide an
accounting of conservatees' and wards' assets to the court.

5)Subjects the accountings to random and full audits by the
court. Failure to properly file an accounting shall be
reported to the licensing board.

6)Requires the Judicial Council, by July 1, 2007, to develop
qualifications and continuing education requirements for
probate court judges, attorneys and court investigators; to
establish uniform standards for conservatorships and
guardianships with respect to maintaining estates and
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preventing risk of loss or harm to conservatees and wards;
and, by January 1, 2007, to develop conservatorship
accountability measures, as specified, for use by each court.

7)Requires the Judicial Council to develop and make available at
no cost a short educational program for conservators and
guardians who are not required to be licensed and requires the
probate courts to assist to these individuals in understanding
the court process.

8)Limits the waiving of notice before appointment of a tewmporary
conservator or guardian, and limits the duties of a temporary
conservator, as specified.

9)Requires the court investigator to interview a proposed
-conservatee and make specified determinations either prior to
or immediately after a hearing regarding appointment of a
temporary conservator.

10) Prevents conservators or guardians from receiving costs or
fees incurred for unsuccessfully opposing a petition or other
action on behalf of the conservatee or ward, unless the court
determines that the opposition was made in the best interests
of the conservatee or ward.

11)Requires the public guardian to apply for appointment as
conservator or guardian, where no one is willing to assume
this function and according to other criteria to be developed
by the Judicial Council. (Current law makes the public
guardians' application permissive.)

12)Permits the public guardian to apply for appointment in cases
where the proposed conservatee or ward has assets below an as
yet unspecified level.

13)Requires the public guardian to visit each proposed
conservatee or ward within 48 hours of receiving notice of a
need for such assistance.

i4)Establishes a Conservatorship Ombudsperson within the
Department of Aging, charged with investigating and resolving

complaints made by or on behalf of conservatees.

FISCAL EFFECT
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1)Licensing . The DCA anticipates initial and ongoing costs of
around $600,000 for staff to administer the licensing,
examination, and enforcement program. Based on the current
number of conservators and/or guardians in the statewide
registry (about 800) annual license fees would be about $750.
There would also additional, one-time information technology
costs, so initial fees would be somewhat higher.

2)Courts-Increased Conservatorship Reviews . By requiring annual
instead of biennial court review of conservatorships and
accounting statements, the bill will double the court's

current workload for these functions. The Judicial Council,
based on an active statewide caseload of 33,000 (16,500
additional court reviews annually) estimates ongoing General
Fund costs of about $9 million. It is not known to what extent
this additional workload could be accommodated within existing
court resources. (The proposed 2006-07 budget for the trial
courts is about $3 billion.)

3)Other Ongoing Court Costs . The Judicial Council has identified
but not yet quantified additional costs to perform

investigations prior to appointment of a conservator, provide
assistance to non-professional conservators, interview family
members of proposed conservatees, and audit of accounting
statements. These functions could cost several million dollars

annually.

4)0One-Time Court Costs . The Council is required to develop
qualifications and continuing education requirements for
probate court personnel, establish uniform standards for
conservatorships and guardianships, develop accountability
measures, develop an educational program for
non-professionals, and develop criteria for appointment of
public guardians. Costs for these tasks will mostly be
absorbable, with the possible exception of additional costs
for consulting contracts.

5)Public Guardians . The requirements for public guardians to
apply for conservatorships and guardianships in some cases and
to visit each proposed conservatee or ward within 48 hours
could increase their costs statewide by up to several million
dollars. (Los Angeles County estimates a 50% workload increase
at a cost of around $1.8 million annually.) These additional
costs would be offset to some extent by revenues received from
the guardians taking cases involving larger assets.
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6)Ombudsperson . Ongoing General Fund costs of around $225,000
for the ombudsperson and two part-time support positions.

COMMENTS

Purpose. This bill, the Omnibus Conservatorship and Guardianship

Reform Act of 2006, is sponsored by Bet Tzedeck Legal Services
and California Alliance for Retired Americans. It follows an
in-depth investigatory series published this past November by
the Los Angeles Times and a joint hearing held by the Assembly
and Senate Judiciary Committees on this issue. The Times
series, "Guardians for Profit," exposed the many failings of
California's conservatorship system for elderly and dependent
adults. The Times' articles included stories of private
conservators who misuse the system and get themselves appointed
inappropriately and then either steal or mismanage the money
their conservatees spent a lifetime earning; public guardians
who do not have the resources to help truly needy individuals;
probate courts which do not have sufficient resources to provide
adequate oversight to catch the abuses; and a system that
provides no place for those in need to turn to for help. A
Times editorial, which ran at the end of the series, called on
both the courts and elected officials to "turn this abusive
system into the honest guardianship it was meant to be.*

According to the author, the "magnitude of reported abuse is
staggering, demonstrating a system, originally designed to
protect vulnerable adults from fraud and abuse, that is not only
failing to protect them, but is in fact contributing to their
abuse." These problems will only become much more acute as
California‘'s population ages.

It is estimated that professional conservators oversee $1.5

billion in assets for at least 4,600 adults. (Most conservators
are non-professionals, however, and almost always family
members.) According to the Judicial Council, approximately

5,500 new conservatorship cases are filed annually in California
courts, representing a little more than 10 percent of total
probate cases. The Judicial Council estimates that
conservatorships last on average approximately six to eight
years, thus there are probably around 33,000 to 44,000 active
conservatorship cases statewide.
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AB 1363 intends to reform this system by implementing state
licensing and regulation of professional conservators and
guardian, increasing court oversight and establishing statewide
uniformity in this area, making assistance available to
non-professional conservators, increasing the responsibilities
of, and resources available to, the public guardian, and
establishing a state ombudsman to investigate and resolve
complaints made by, or on behalf of conservatees.

Analysis Prepared by : Chuck Nicol / APPR. / (916) 319-2081

299

_98_.




Westlaw:

32 McGeorge L. Rev. 647

C

McGeorge Law Review
Winter, 2001

Estate and Trust

*647 CHAPTER 565: ONE MORE LAW TO
REFORM CONSERVATORSHIPS AND
GUARDIANSHIPS; BUT IS IT NEEDED?

Erik R. Beauchamp

Copyright (c) 2001 by McGeorge School of Law,
University of the Pacific; Erik R. Beauchamp

Code Sections Affected
Financial Code § § 765.5, 6850.5 (new);
Probate Code § § 2111.5, 2401.6 (new); § §
2351, 2359, 2401, 2403, 2620 (amended). AB
1950 (Pacheco); 2000 STAT. Ch. 5651.
INTRODUCTION

Conservatorships have existed for a few decades
and guardianships have been in use since at least the
middle ages. [FN1] Historically, a guardian had
possession of his ward's [FN2] property and, except
for the amount needed for the ward's support, all
income went to a guardian personally, so that a
guardian could profit enormously from the
relationship. [FN3] Suspicion of corruption led to
reforms. [EN4]

Unfortunately, the reasons for suspicion have not
changed even with reform, and the problems
associated with guardianships have also developed
with conservatorships. [FNS] In at least one highly
publicized scandal, the operators of a private
conservatorship company in Riverside County, who
had charge of hundreds of wards, may have bilked
their wards' estates out of over §1 million. [FN6] The
great *648 power a guardian or conservator has over
her ward can lead to abuse. [FN7] Seeking to remedy
some of the abuse, mostly from conservatorships,
the Legislature passed. Chapter 565. [FN8] However,
Chapter 565 only addresses a few of the problems
arising from conservatorships and may not address
the core of the problem that led to the Riverside
County scandal. [FN9] Moreover, some of the issues
that Chapter 565 attempts to clarify have already
been addressed in prior law. [FN10]

II[. EXISTING LAW

Page 1

A. General Concepts

Guardianships and conservatorships come in
two basic forms: of the person and of the estate.
[FN11] A guardian or conservator of the person has
custody of the ward and ensures that the ward's daily
needs are met. [EN12] The guardian or conservator of
the person also takes care of the ward's educational
needs. [EN13] A guardian or conservator of the estate
has the duty to manage and control a ward's estate
and finances. [EN14] Often, one person is in charge
of both the person and the estate. [FN15] Sometimes,
one person takes on the responsibilities of a person
and another person takes on the responsibilities of an

estate. [FN16]

Another type of conservatorship, created in 1980,
is the limited conservatorship for Developmentally
Disabled Adults. [FN17] This conservatorship was
“designed to encourage the development of
maximum self-reliance and independence” of certain
*649 developmentally disabled adults who did not
need absolute supervision and could take on more of
the respousibility for the care of themselves and their

estates. [FN 18]

The main difference between a guardianship and
a conservatorship is that a guardianship is used for a
minor, while a conservatorship is used for an adult
who has become incompetent. [FN19] However, for
married minors who are incompetent, a court usually
appoints a conservator of the person for their daily
needs, but appoints a guardian of the estate to take
care of their financial issues. [FN20] Much of the
difference between a conservatorship and a
guardianship is merely semantics, but guardianship
law provides for consideration of the rights of
parents, whereas conservatorship law is concerned
with the mental and physical capacity of a person.
{EN21] The types of conservatorships are arranged
according to the particular capacity of the person,
such as a limited conservatorship for the
developmentally disabled or a conservatorship for an
absentee. [FN22] Generally, the duties of a guardian
and conservator are the same and are enacted under
the same code sections. [FN23}]

B. When an Appointment Should Be Made

A conservator of the person can be appointed for
a person “who is unable to provide properly for her
personal needs for health, clothing, food, or shelter,”

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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and a conservator of the estate can be appointed “for
a person who is substantially unable to manage [her]
own financial resources or resist fraud or undue
influence.” [FN24] Additionally, a conservator of the
estate can be appointed for an absentee. [FN25] Of
course, a guardian is usually appointed when a ward
is a minor. [EN26

A petition for guardianship or conservatorship
begins the process. [FN27] Typically, a relative
petitions for a conservatorship, but often the process
is initiated by a public agency or by a friend of the
conservatee. [FN28] A prospective ward can also
petition for a conservatorship. [EN29] A prospective
ward or a relative petitioning for a *650
conservatorship may nominate a specific conservator,
and courts often grant the request. [FN30] Yet,
depending on the circumstances, the court may
appoint someone else. [FN31] In the case of a
guardianship, parental rights and the wishes of the
child are often taken into consideration, but the court
makes the final determination of whether the
proposed guardian is suitable. [FN32]

After a petition is filed, but before a hearing, a
court investigator creates a report regarding the
circumstances of the proposed ward and submits it to
the appropriate court, [FN33] At the hearing and
based on this report, the court appoints a guardian or
conservator if the court determines a guardianship or
conservatorship is necessary. [FN34]

A guardianship of the person or of the estate is
terminated when the ward dies or reaches the age of
majority, but a guardianship of the person is also
terminated when the ward is married or adopted.
[EN35] A conservatorship only terminates upon the
death of the ward or by court order. [EN36] A limited
conservatorship is also terminated for those reasons
but is also terminated by the death of the conservator.
{EN37] Nevertheless, most conservatorships are
continued after the death of the conservator, which
protects the ward, so she merely needs another
conservator; however, the relationship between the
deceased conservator and the ward ends. [FN38]

C. Powers of Guardian or Conservator

A guardian or conservator of the estate manages
the ward's assets and uses the income for the support
and maintenance of the ward. [FN39] If the income is
not enough for the support and management of the
ward, the guardian or conservator can sell or
mortgage estate assets. [FN40] The guardian or
conservator may also maintain the ward's home, pay
debts, and pay for services for the ward. [FN41]
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A guardian or conservator of the person has “the
care, custody, and control of, and has charge of the
education of [the ward].” [FN42] However, the court
may limit the powers of a conservator depending on
the circumstances. [FN43] These powers relate to the
living arrangements, the daily needs, and the medical
necessities of the ward. {FN44] *651 D. Fiduciary

Duties

The relationship between a guardian or
conservator and her ward “is subject to the law
relating to trusts.” [EN45] The office of a guardian or
conservator, as that of a trustee, is onerous, and a
guardian or conservator can be personally liable for
losses if she neglects her duties. [FN46] In some
cases, if a trustee mneglects her duties, she is
personally liable for losses even if those losses are
not a direct result of her neglect. [FN47] For instance,
if a trustee commingles trust assets with her own and
a loss occurs, she is personally liable. [FN48] A
trustee must also invest trust funds prudently,
meaning that the assets should be diversified and
should not be placed in risky ventures. [FN49]
Although letting all the assets sit in a checking
account may be safe, it is also imprudent. [FN50] In
the modem era of investing, however; as long as a
portfolio is well balanced, the trustee is safe from
liability. [FN51] A trustee is given some flexibility,
but some common investments such as a second
mortgage can be considered improper. [FN52]

A trustee must also avoid conflicts of interest and
avoid engaging in self-dealing. [FN53] Thus, a
trustee cannot use trust property for her own profit or
“take part in any transaction in which the trustee has
an interest adverse to the beneficiary.” [FN54] In
other words, a trustee camnot utilize trust assets to

_employ a business in which she has an interest.

[FN55] These fiduciary duties of a trustee are also the
fiduciary duties of a guardian or conservatee for the
benefit of a ward. [FN56

*652 Specific provisions also exist for the sale of
property by a guardian or conservator. [FN57] A
guardian or conservator may sell real property, but
only if the court specifically gives approval to the
guardian or conservator either for a specific
transaction or to sell real estate generally. [FN58]
Sales of securities and personal property under
$5,000 per calender year can generally be made
without court approval, but all other personal
property sales require court approval. [FN59]

Leases are subject to similar restrictions. [FN60]
A guardian or conservator cannot lease property
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without court approval unless the lease is for $1,500
a month or less and for a term not greater than two
years. [FN61] Moreover, the power to lease may be
obtained in advance by the court. [FNG2] In addition,
a guardian or conservator cannot borrow money
without court approval, but the court can grant this
power in advance. [FN63] A guardian or conservator
may only borrow money to “pay, reduce, extend, or
renew” an existing loan or to “erect, alter, or repair”
buildings or improve property owned by the ward.
[ENG4] The powers granted in advance to lease, sell,
or borrow without the need to petition are given only
if they are “to the advantage, benefit, and best
interest” of the ward's estate. [FIN65]

E. Accountings and Statewide Registry

State law requires that a guardian or conservator
make “accountings” [FN66] after one year from the
time of appointment and, thereafter at least every two
years unless otherwise ordered by a court. [FN67]
Upon the death of a ward, a guardian or conservator
must make two final accountings for the period
before and the period after the date of death. [FN68]
Only guardians or conservators of the estate need to
file an accounting. [FN69] A guardian or conservator
can petition the court to have her acts approved or
*653 confirmed. [FN70] A guardian or conservator
usually seeks approval or confirmation if she might
be subject to liability when doubt is raised about an

action. [FN71]

Private professional conservators and guardians
are required to register with the county clerk in the
jurisdiction where they are appointed, and no court
can appoint a private professional conservator or
guardian unless they are so registered. [FN72] In
1999, Chapter 409 was signed into law, requiring
private professional guardians and conservators to
also register with a new statewide registry maintained
by the Department of Justice. [FN73] When
registering, conservators and guardians must file a
“signed declaration” with the registry. [EN74] This
declaration  includes  information about a
conservator's or guardian's educational background,
professional experience, list of current wards, and the
amount of assets under her supervision. [FN75] The
declaration must also disclose whether the
conservator or guardian has been removed for cause
or resigned as well as the circumstances of removal
or resignation. [FN76] Similar information was
previously required to be filed with the clerk in each
county court, but other counties could not access this
information easily. [FN77] Since January 1, 2000,
any complaint against a conservator or guardian
“found to be meritorious by the court” must be
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forwarded by the clerk of the court to the statewide
registry. [FN78] A court must examine the statewide
registry before appointing a guardian or conservator
unless it is urgent that one be appointed. [FN79]

F. Remedies for Breach

The guardian or conservator can be removed for
mismanagement of an estate, failure to file an
inventory or account, incapacity, gross immorality, a
felonious conviction, adverse interest, or bankruptcy.
[EN80] She can also be removed if it is in the best
interest of the ward. [FIN81]

A ward can also sue the guardian or conservator
if a duty is breached. [FN82] If damages occur as a
result of a breached duty, the ward can recover those
damages plus interest. [FN83] Moreover, a ward can
move to set aside acts made by the guardian *654 or
conservator, such as the sale of property. [FN84] In
this situation, bona fide purchasers [FN85] may
retain their rights in the property; however, if losses
occur, the guardian or conservator must pay the
difference. [EN86] Moreover, the ward can obtain
any profits the guardian or conservator made and any
profit the estate would have received but for the
breach, plus interest. {[FN87] Nevertheless, the court
may excuse the damages if the guardian or
conservator acted “reasonably and in good faith
under the circumstances.” [FN88] The ward can also
be reimbursed by a surety if the guardian or
conservator was required to be bonded. [FN89]

G. Types of Conservators and Guardians

There are many types of conservators and
guardians. [FN90] A conservator or guardian may be
a relative or friend, a private fiduciary company, a
charitable corporation, or the public guardian. [FN91]
A relative or friend is someone close to the ward
whom the court believes will have the ward's
interests at heart, [FN92] Often, the relative or friend
was helping the ward even before the petition for
conservatorship was filed and may have actually
initiated the petition. [FN93] If a relative or friend is
willing and able to care for a ward, that person may
be appointed by the court. [FN94]

A private fiduciary company is a company that
profits by being a conservator of a ward's person or
estate. [FN95] Such a fiduciary company will have
many wards. [FN96] A private fiduciary company,
like all conservators or guardians, is compensated for
all “reasonable expenses,” but is also compensated
for any service by the company *655 that the court
“determines is just and reasonable.” [FN97] The
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public guardian is a government agency, usually run
by a county, that takes care of those for whom no one
else cares. [FN98] Frequently, these individuals are

indigent. [FN99]

The reasons why one type of conservator is
chosen over another vary from case to case. [FN100]
For instance, a private fiduciary company is
appropriately chosen if no relative comes forward to
take on the responsibilities of a conservator or
guardian, and money is available to pay for the
company's services. {FN101] However, the public

guardian is the last resort when no one else will take

on such respounsibility. [FN102]

H. Judicial Issues

{. Judicial Conflicts of Interest

Existing law also requires that judges [FN103]
refrain from conflicts of interest. [FN104] In fact,
judges must follow a higher standard than guardians
and conservators because judges oversee the actions
of guardians and conservators. [FN105] The rationale
is that since the judiciary has such great power over
society, the judiciary must be beyond reproach.
[EN106] Judges must not be involved in any business
or transaction with any person who might come
before her or the court in which she serves. [FN107]
A judge may only be an executor or trustee for
members of her own family, [FN108] and “only if
such service will not interfere with proper
performance of judicial duties.” [FN109] A judge
should discourage similar involvement of her own
family in order to dispel any hint of impropriety.
[EN110] However, a judge is not reasonably
expected to know of all the *656 business dealings in
which her family is involved. [FN111] Judges who
break these rules can be sanctioned depending on the
severity of the offense. [FN112] Such sanctions can
range from a reprimand to removal. [FN113]

To guide the ethical conduct of employees of the
courts, a Model Code of Ethics for the Court
Employees of California was created. [FN1 (4] Each
trial and appellate court is required to adopt its own
rules of ethical behavior based on this Model Code.

[EN115]

The Code requires that court employees refrain
from any actual impropriety or from the appearance
of impropriety; additionally, employees may not use

"confidential  information for their “personal

advantage.” [FN116]
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2. Judicial Immunity

Judges have immunity from defending “civil
suit[s] in the exercise of their judicial functions.”
[EN117] In fact, judges retain immunity even when
they act maliciously or corruptly. [FN118] The policy
undergirding this rule is that a judge should be free
from the possibility of defending suits and personal
detriment to himself when exercising his authority, so
that justice can be administered properly. [FN119]

However, the rule comes from the common law,
and a statute can overturn it. [FN120] In Frost v.
Geernaert, the plaintiff attempted to sue seven judges
and argued that a Government Code Section 822.2
made the judges liable if they were “guilty of fraud,
corruption, or actual malice.” [FN121] The section
merely referred to “public employees,” but the term
“employee” was defined in Government Code
Section 810.2 to include a “judicial officer.”
[FN122] However, Section 810.2 was amended to
include judicial officers in 1977, after the enactment
of the Section 8§22.2, and the legislature's stated intent
in the bill amending Section 810.2 did not state that
this inclusion was meant to expand judicial liability
and, in fact, may have been to confine the liability of
government employees. [FN123] Therefore, the court
ruled that the *657 judges had judicial immunity
even though a strict reading of the statute may have
shown that the judges could be liable. [FN124]

IIi. THE PROBLEM

Ultimately, the problem with conservatorships
and guardianships is that the wards, either minors or
adults, unable to care for their persons or estates, are
inherently vulnerable. [FN125] The guardian or
conservator has great power over the ward, and the
ward may have little ability to resist if they discover
that their conservator or guardian has breached their
trust. [FN126] A ward cannot simply call an attorney
to have a conservator or guardian removed. [FN127]
Many wards are senile, so they will probably not be
taken seriously by those with whom they come into
contact. [FN128] Some wards are so severely
disabled that they are unable to attend the hearings
establishing their status as wards. [FN129]
Occasionally, conservators or guardians prevent their
wards from seeing other people to avoid the
discovery of the conservator's or guardian's nefarious
purposes. [EN130] Essentially, a ward has to rely on
the integrity of a conservator or guardian. [FN131]

Integrity on the part of the conservator was
completely — missing  when  the  Riverside
Conservatorship Scandal was publicized in 1999.
[EN132] West Coast Conservatorships was a private
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fiduciary company that served as the conservator for
many wards, almost all of whom were elderly.
[EN133] For a long time, the owner of West Coast
was able to obtain assets from wards for her own
benefit. [EN134] She often referred business to an in-
home health care business that she owned. [FN135]
The alleged thefts and *658 misappropriation of
funds totaled close to $1 million. [FN136]
Consequently, the owner and some of her associates
now face severe criminal and civil penalties for
breach of trust and outright theft. [FN137]

West Coast was able to steal so much money
from its wards for such a long time because the
system failed. [FN138] The district attorney's office
failed to investigate even when complaints were
made. [FNI139] More disconcerting, the County's
probate judge, William H. Sullivan, may have trusted
West Coast and its owner more than he should have.
[FN140] Investigators and relatives notified the judge
of possible fraud, but West Coast explained away the
allegations in a manner that was suspicious. [FN141]
Nevertheless, the judge accepted the explanations.
[EN142] The judge assessed a surcharge against West
Coast when he discovered that the owner of West
Coast was “farming out work to her own health care
company,” but he did not do much more than that.

[EN143]

Additionally, the judge may have had his own
conflicts of interest. [FN144] Although no evidence
was found indicating that the judge profited from the
irregularities at West Coast, his extensive real estate
dealings allegedly included buying property from a
ward of a conservatorship over which he presided.
[FN145] He also was alleged to have acted as a
trustee of a trust for a non-relative in violation of the
Code of Judicial Ethics. [FN146] After the West
Coast scandal broke out, Judge Sullivan asked to be
reassigned, but ultimately announced his retirement
under a cloud of controversy. [FN147]

*659 The axe fell on more than one head in the
scandal; other officials and agencies were also
blamed. [FN148] Basically, the system failed to
protect the wards. [FN149] West Coast was able to
steal from its wards and exercise self-dealing in
managing its wards' funds, because the judge, the
local Probate Bar, and other institutions looked the
other way. [EN150] The owner of West Coast was
“well-connected” in Riverside society. [FN151] The
community must have had difficulty believing that
someone so well-known could have been stealing
from her wards. [FN152] To make matters worse, the
Probate Bar was so close-knit that when one relative
of a ward wanted to remove West Coast, she had to
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go outside the county to find an attorey. [FN153] In
Riverside County, the fraud, interwoven among
insiders, was difficult to unravel. [FNI154]

Widespread theft by conservatorship companies
is not the only cause for concern. [FNI155] The
relatives of wards who are appointed as conservators
or guardians also steal money from their wards and
some do not care enough to give the proper care that
a ward needs. [FN156] Such neglect is inconsistent
with the role of a conservator or a guardian, which
requires the exercise of care and concern for the
ward. [FN157] Care and concemn are primary to the
role of a conservator or guardian. [EN158] Without
this inherent element, wards of conservatorships or
guardianships are prone to being abused. [EN159]

In 1996, an estimated 449,924 elderly persons
were abused or neglected by others. [FN160]
Financial abuse and exploitation [FN161] accounted
for 30.2% of all elderly *660 abuse. [FN162] Family
members were the most frequent abusers, as they
were responsible for 89.6% of all abuse. [EN163] -
Friends, neighbors, and professional care-givers
made up the rest. [FN164] More than half of the
abused were not able to completely take care of
themselves, and at least 45% were confused at least
part of the time. [FN165] Of course, confused and
incapacitated individuals are just the sort of people
who need a conservatorship. [FN166] Worse yet, the
vast majority of abuse goes unreported. [FN167] This
is not surprising, because the victims are confused,
unable to care for themselves, and vulnerable.
{FN168] Financial abuse and exploitation of the
elderly, as well as other types of elderly abuse, are a

huge problem. [FN169]

Moreover, the number of elderly Americans is
increasing. [EN170] The baby boom generation is
becoming older, and as a result, at least one in five
Americans will be 65 years old or older in 2030.
{EN171] The increase in the elderly population will
perpetuate the need for conservatorships and
conservators. [FN172]

Another problem is that there may not be enough
people who want to be a conservator. [FN173] Caring
for the elderly is a stressful undertaking. [FN174]
The fiduciary duties involved in being a conservator
of the estate are onerous. [FN175] In his own
defense, Judge Sullivan said that he often appointed
West Coast as conservator for wards because he had
“few other choices for qualified private professional
conservators in Riverside.” [FN176] Few people
really want to be caregivers; therefore, the *661
choices are truly limited. [FN177] With the increased
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need for conservatorships, the lack of those willing
to be conservators, and the potential for abuse, if is
questionable whether the system can be kept afloat.

[EN178]
IV. CHAPTER 565

A. Prohibition Against Referring Business

Chapter 565 prohibits a guardian or conservator
of the estate or of the person who is required to
register with the Statewide Registry [FN179] from
hiring or referring “any business to an entity in which
he or she has a financial interest” without court
approval. [FN180] Furthermore, to get court
approval, the conservator must disclose any financial
interest to the court. [FN181] The financial interests
that require disclosure include “ownership interest in
a sole proprietorship, a partnership, or a closely held
corporation,” ownership of more than one percent of
the shares in a corporation traded publicly, or the
status of “an officer or a director of a corporation.”

[(EN182]

B. Prohibition Against Court Officials Transacting in
Estate Property

Chapter 565 also prohibits court officials or
employees who have duties or responsibilities related
to “(1) the appointment of a conservator or guardian,
or (2) the processing of any document related to a
conservator or guardian” from “purchasing, leasing,
or renting any real or personal property” from the
ward's estate. [EN183] This prohibition also extends
to persons related by blood or marriage to a court
official or employee. [FN184] However, such
persons may purchase, but not rent or lease, the
ward's real or personal property if the purchase is
made at a public sale. [FN185]

On the other hand, if a prohibited transaction is
made, “rescission of purchase, lease, or rental of the
property” will occur. [FN186] Additionally, the court
can impose civil *662 penalties “equal to three
times” the resulting losses, if any, against the
guardian, conservator, ot the court official or relative.
(EN187] If no losses are incurred, the court will
impose a $5,000 fine. [FN188] The court can also
“assess punitive damages.” [FIN189] These penalties
and punitive damages are assessed in addition to any
other rights or remedies provided by law.” [FN190]

C. Statement of Family or Affiliate Relationship
When Seeking Court Approval
When a guardian or conservator of the estate
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petitions the court for an approval of a “purchase,
lease, or rental” of estate property, he or she must
give the court a statement of any “family or affiliate
relationship between the guardian or conservator and
the” purchaser, lessee, or renter” and a relationship
with any agent the guardian or conservator hires.
{FN191] A family relationship is defined as a
“person's spouse or relatives within the second degree
of lineal or collateral consanguinity of a person or
person's spouse.” [FN192] An affiliate relationship
means an entity, such as a company or other person,
with some control, usually financial, over the
guardian or conservator. [FN193]

The new law regarding the provision of a
statement of a family or affiliate relationship to the
court for approval of estate property transactions also
applies to guardianships and censervatorships of the
person. [FN194] Upon a violation, the court will
impose civil penalties “equal to three times” the
resulting losses, if any, against the guardian,
conservator, or relative. [FN195] If there are no
losses, the court will impose a $5,000 fine. [FN196}
The court can also “assess punitive damages.”
[FN197] Moreover, these penalties and punitive
damages are assessed in addition to any other rights
or remedies provided by law.” [FN198]

D. Fee Reimbursement Prohibition and Accounting
Provisions

Chapter 565 further protects wards of
guardianships and conservatorships through its fee
reimbursement  prohibition  and  accounting
provisions. {FN199] The new law also prohibits a
conservator or guardian  from  receiving
reimbursement from the *663 ward's estate when the
guardian or conservator is assessed a fee or surcharge
because she breached a fiduciary duty to the ward.
[FN200] The new law requires banks, trust
companies, and savings and loan associations to send
to courts a copy of each document regarding the
status of an account when a guardian or a conservator
opens an account or changes the name of an account
to reflect the conservatorship or guardianship.
EN201

When the first accounting is made, the guardian
or conservator must give the court a copy of all bank
or investment account statements with estate assets
for “the period immediately preceding the date™ of
appointment and the statements “immediately
preceding the date the accounting is filed.” [FN202]
For subsequent accountings and for the final
accounting, the guardian or conservator must submit
account statements for the most recent period to the
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court. [FN203] These statements are confidential and
are only “subject to discovery” by court order.

[EN204]
V. ANALYSIS

A. What is Really New?

One problem with the Riverside Conservatorship
scandal is that the probate judge for the county
seemed to overlook many of the suspicious actions of
West Coast Conservatorships that ultimately led to
the theft of over $1 million. [FN205] Had the judge
been cognizant of West Coast's actions, he might
have been able to prevent or limit the alleged thefts.
[EN206] Chapter 565 prohibits guardians and
conservators from referring business to companies in
which they have an interest. [FN207] However, state
law prior to the enactment of Chapter 565 already
prohibited guardians and conservators from profiting
from such obvious conflicts of interest. [FN208]
Therefore, the enactment of Chapter 565 was not
necessary for the judge involved in the Riverside
scandal to *664 have prevented, or at least limited,
the losses of the wards. [FN209] The judge already
had the power of the law to interrupt such conflicts of

interest. [FN210]

Similarly, judges and court employees are
- prohibited from buying property from wards.
[EN211] The California Code of Judicial Ethics
prevents judges from buying property from wards,
and the Model Code of Ethics for Court Employees
of California requires court employees to refrain
from impropriety or hints of impropriety. [FN212]
Certainly, buying from an estate of a ward who
comes before the court that the employee serves
would constitute at least a hint of impropriety and
would be prohibited. [FN213]

The prohibition against allowing relatives from
engaging in similar activity is new. [FN214] In the
Code of Judicial Ethics, a judge is encouraged to
make sure relatives do not have dealings with
someone coming before a judge's court, but a judge is
not expected to know about all of his family's
financial dealings. [FN215] Accordingly, a court
employee's family is not mentioned in the Code of
Ethics for Court Employees of California. [FN216]
Chapter 565 prohibits relatives of judges and court
employees from buying or leasing property in a
ward's estate. [FN217] Before Chapter 565, whether
the purchase or lease of a ward's estate by a judge or
court employee involved in the conservatorship or
guardianship was improper was unclear, [FN218] but
Chapter 565 *665 clearly prohibits such purchases
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and leases and even specifies which relatives are
included in the prohibition. [FN219]

The requirement that an individual provide a
statement of “family or affiliate relationship™ to the
court when seeking court approval for a purchase,
lease, or other transaction does not add a duty to the
job of a conservator or guardian. [FN220] To sell,
lease, or transact business with a close relative or
with an entity in which a conservator or guardian has
a financial interest is surely a conflict of interest.
[FN221] The way to avoid the restriction associated
with this conflict of interest is to get court approval
of the transaction. [FN222] In trying to remedy a
conflict of interest by getting the court's approval, a
conservator or guardian would likely inform the court
of the relationships that create the concemn anyway.
[FN223] The most significant new provisions of
Chapter 565 are the penalties imposing three times
the losses or $5,000 if there are no losses due to
breaches of duty. [FN224] However, the ward has
always been able to rescind the transaction, obtain
any profits the guardian or conservator made, and
recoup the losses or any profits that the estate should
have made but for the breach of duty. [FN225]
Therefore, the new penalties may not be necessary

‘because alternate remedies already exist. [FN226]

Chapter 565 also impedes judicial immunity,
which is troubling. Since judicial immunity comes
from common law, this statute overrules it unless a
court can find some way to exclude the term “court
official” from the statute. [FN227] However, the
statute seems fairly clear that it includes judges.
Chapter 565 makes the distinction between court
employees and court officials. [FN228] Moreover,
the bill analyses make mention of the problem with
the conflict of interest of the probate judge in the
*666 Riverside Conservatorship Scandal. (FN229] In
one bill analysis, the committee gets more specific by
saying that “the intent of the bill is to prevent ‘insider
deals' similar to the purchase by the probate judge of
a home that belonged to a conservatee.” [FN230]
Most strikingly, the author's commeats in the analysis
of the Assembly Committee on the Judiciary states
that the class mentioned in the statute includes
judges. [EN231] Therefore, a court could not so
easily find judicial immunity as it did in Frost v.
Geemnaert. [FN232] Now, a judge can be sued, so
proper administration of justice-the goal of judicial
immunity-might be compromised. [FN233]

B. Is More Reform Necessary?
With different groups pressuring legislatures to
do something about elder abuse and financial

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

306




32 McGeorge L. Rev. 647

exploitation, legislatures have tried to reform
conservatorship laws. {FN234] Some groups hope
that one perfect set of rules will solve all of the
problems in the system. [FN235] The reality is that
no set of laws can be perfect. [EN236] For instance,
if a new law made the standards for becoming a
guardian or conservator more stringent, some people
who probably do not need a conservatorship might
retain  their  independence; however, some
incapacitated people may not get the help that they
need. [FN237] These reforms have solved some
problems but exacerbated others. [FN238]

Many competing priorities exist that have shaped
the law. [FN239] For example, one priority is to
protect the ward from unscrupulous people, while
another is to keep the ward as independent as
possible. [FN240] However, these two priorities are

. mutually  exclusive.  [FN241]  Additionally,
conservatorships are expensive because of the need
for court supervision. [FN242]

*607 Furthermore, the system does not
necessarily need more laws. [FN243] The abuses that
took place in Riverside County were already illegal.
[EN244] Under the law prior to Chapter 565, the
owner of West Coast Conservators and some of her
associates face prison time and civil penalties.
[EN245] Had Judge Sullivan not stepped down, he
could have been reprimanded or even removed for
his own alleged improprieties. {FN246] The law that
existed before Chapter 565 already provided the
means to punish the individuals. [FN247]

The problem centered not on reforming the law,
but on enforcing the existing law. [FN248] Had
Judge Sullivan used the laws that already existed,
West Coast would not have been able to defraud so
many wards over such a long period of time. [FN249]
Because the majority of judges follow the law, it is
unusual for a judge to be disciplined. [FN250] But
when a judge pays little attention to questions
© brought up by investigators and wards' relatives, new
laws are urrelevant. [EN251] If a judge performs
negligently, exploitation of wards is always possible.

FIN252

C. Other Solutions

Some mechanisms for reform that might improve
oversight have been suggested. [FN253] Some call
for IRS-style random audits of guardianships and
conservatorships. [FN254] These audits would be
performed by a State agency which would randomly
select a small percentage of guardianships or
conservatorships to review their records and

Page 8*‘106“

investigate the wards' situation. [FN255] Hopefully,
random selection will catch some unscrupulous
conservators and guardians and deter others.

*668 Another suggestion is to delegate some of
the duties of judges to other officials who specialize
in conservatorship and guardianship issues. [FN256]
With specialized expertise, these officials can make
decisions quicker and at less cost. [FN257]
Moreover, they could potentially take their “courts”
to the nursing home or wherever the ward resides if
necessary.  [FN258] The  examination  of
conservatorships and guardianships at the ward's
residence is not only more comfortable for the ward,
but the official can more easily ascertain the ward's
situation. [FN259] With a graying population, many

- jurisdictions may make use of this method to cut

costs and increase efficiency. [FN260]

Nonetheless, many commentators suggest that the
best solution is to avoid a conservatorship or
guardianship altogether. [FN261] Other alternatives
are available that are more flexible, less costly, and
avoid judicial scrutiny. [FN262] Trusts and durable
powers of attorney can be used, and most attorneys
strongly favor these instruments over a guardianship
or conservatorship. [FN263] However, these
instruments also present problems. [FN264] While
they are less costly and more flexible, trusts and
durable powers of attorney can lack oversight
provisions. [FN265] As with many aspects of dealing
with incapacity, society may just have to rely on the
person who takes care of the vulnerable and hope that
that person does not take advantage of her position.

EN266
VI. CONCLUSION

As the number of people over age 65 increases,
many more conservatorships will be created within
the next few decades. [FN267] Luckily, although the
conservatorship system is not perfect, it can produce
acceptable results when it is used properly and when
existing laws are enforced by judges. [EN268§]
Chapter 565 was passed to refine the law in the
aftermath of an exemplary case of the system gone
awry. [FN269] Although much of the law prohibiting
judges, court employees, conservators, and guardians
*669 from acting under conflicts of interest and self-
dealing already exists, the new provisions under
Chapter 565 decrease the likelihood that court
officials, judges, conservators, and guardians will be
able take advantage of their positions by sending
business to their relatives, or by selling or leasing
property to their relatives at low prices. [FN270] As
the elderly population increases and more people
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need conservators, more caring individuals are
needed because caring is the most important
qualification of a conservator. However, new laws
cannot make people more caring or more diligent in
their duties. If the problem is to be solved, individual
judges, conservators, or relatives of wards will have
to care about the well-being of their wards and keep a
sharp lookout for potential abuse.

[EN1]. 12 B.E. WITKIN, SUMMARY OF
CALIFORNIA LAW, Wills and Probate § 819 (9th
ed. 1987 & Supp. 1999) [hereinafter Witkin-Wills];
Lawrence Friedman & Mark Savage, Taking Care:
The Law of Conservatorship in California, 61 S.
CAL. L. REV. at 273, 273-74 (1988); A. Frank
Johns, Ten Years After: Where is the Constitutional
Crisis With Procedural Safeguards and Due Process
in_Guardianship Adjudication?, 7 ELDER L.J. 33,

38-58 (1999).

[EN2]. The technical term for the person being
tended to by a conservator is a “conservatee,” and the
technical term for a person being tended to by a
guardian is a “ward.” Friedman & Savage, supra note
1, at 275 n.3. Because the law of conservatorships
and the law of guardianships are so similar, the term
“ward” will be used within this article to refer to a
“conservatee” of a conservatorship, as well as a
“ward” of a guardianship. See Witkin-Wills, supra
note 1, § § 890-903 (enumerating many of the
provisions common to both guardianships and
conservatorships).

[EN3]. Robert B. Fleming & Carolyn J. Robinson,
Care of Incompetent Adults: A Brief History of
Guardianship, ARIZ. ATT'Y, Dec. 1993, at 16, 17.

[EN4]. Id.

[ENS5]. See Christopher Manes, Guardian Angels,
CAL. LAW. (Jan. 2000), at 35 (recounting a scandal
in which a conservatorship company was alleged to
have bilked wards out of millions of dollars); see also
Friedman & Savage, supra note 1, at 273-90
(describing some of the problems in California
conservatorships such as elder abuse and neglect).

[ENG6]. Manes, supra note 5, at 35.

{EN7]. Friedman & Savage, supra note 1, at 277,
Manes, supra note 5, at 35.

{EN8]. See ASSEMBLY COMMITTEE ON THE
JUDICIARY, COMMITTEE ANALYSIS OF AB
1950, at 3 (Apr. 25, 2000) (reporting on the problems
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of the “guardianship and conservatorship system”
exposed by the conservatorship scandal in Riverside
County and noting that Chapter 565 seeks to help
remedy those problems).

[FN9]. See Manes, supra note 5, at 40 (describing
some reform ideas such as IRS-style audits, and
lamenting that some reforms may never be
satisfactory); see also Letter from Christopher S.
Manes, Attorney at Law, Law Offices of Howard L.
Sanger, to Stephanie Abeyta, Staff Member, Office
of California Assemblymen Rod Pacheco (February
14, 2000) (on file with McGeorge Law Review)
(arguing that Chapter 565 does not address some
issues such as the hiring of members of a
conservator's family where the conservator has no
direct financial interest).

[EN10]. See CAL. PROB. CODE § 2101 (West
1991)  (explaining  that  guardianship  and
conservatorship relationships are “subject to the law
relating to trusts™); see also 11 B.E. WITKIN,
SUMMARY OF CALIFORNIA LAW, Trusts, § 67
(9th ed. 1987 & Supp. 1999) [hereinafter Witkin-
Trusts] (noting that a trustee breaches his duty by
self-dealing or operating under a conflict of interest).

[EN11]. CAL. PROB. CODE § 2400 (West 1991);
id at § 2350 (West 1991); Witkin-Wills, supra note
I,§ 819.

{EN12]. CAL. PROB. CODE § 2351 (West 1991).

[EN13]. [d.

[EN14]. [d. § 2401 (West 1991).

[FN135]. Witkin-Wills, supra note 1, § 819.
[FN16]. Friedman & Savage, supra note 1, at 280.

{FN17]. CAL. PROB. CODE § 1801 (West 1991 &
Supp. 2000); Witkin-Wills, supra note 1, § 980; see
CAL. PROB. CODE § 1420 (West 1991) (defining
developmental disability as a “disability which
originates before an individual attains 18, continues,
or can be expected to continue, indefinitely, and
constitutes a substantial hardship” and can include
“mental retardation, cerebral palsy, epilepsy, and
autism™).

[FN18]. CAL. PROB. CODE §
Witkin-Wills, supra note 1, § 980.

1801 (West 1991);

[EN19]. Witkin-Wills, supra note 1, § 822.
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[EN20]. /d. § 851; CAL. PROB. CODE § 1515

(West 1991).

[EN21]. See Witkin-Wills, supra note 1, § § 819-820
(comparing the law of guardianships to the law of
conservatorships and discussing the various types of
conservatorships each of which are based on a
ward's inability to care for herself or her own estate).

[EN22]. /d. § 862. An absentee is a person, such as a
member of the armed forces stationed overseas, who
cannot properly take care of her estate due to her
absence. CAL. PROB. CODE § 1840 (West 1991).

[EN23]. See CAL. PROB. CODE § 2351 (West
1991) (detailing some of the duties of both guardians
and conservators, such as caring for, controlling,
taking custody of, and ensuring the education of the
ward).

[EN24]. Id. § 1801 (West 1991).
[EN25]). Id. § 1803 (West 1991).

[EN26]. Id. § 1500 (West 1991); Witkin-Wills, supra
note 1, § 847.

[EN27]. See Witkin-Wills, supra note 1, § § 853, 8§65
(illustrating the procedure involved in petitioning the
court for a guardianship or conservatorship-the first
step in  establishing a  guardianship or
conservatorship).

[EN28]. CAL. PROB. CODE § 1803; /d. § 2900
(West 1991 &Supp. 2000); Friedman & Savage,
supra note 1, at 280.

[EN29]. CAL. PROB. CODE § 1820 (West 1991).

[EN30]. Witkin-Wills, supra note 1, § 864.

[FN31]. CAL. PROB. CODE § § 1810-1812 (West
1991 & Supp. 2000).

[FN32]). Id. § § 1500-1501 (West 1991), Witkin-
Wills, supra note 1, § § 848-850, 852, 859.

[FN33]. CAL. PROB. CODE § 1826 (West 1991 &
Supp. 2000). ,

[FN34]. [d. § 1514 (West 1991 & Supp. 2000); id. §
1827 (West 1991).

[FN35]. 7d. § 1600 (West 1991 & Supp. 2000).

[FN36). [d. § 1860 (West 1991).
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{FN37]. d. § 1860.5 (West 1991).
[EN38]. Witkin-Wills, supra note 1, § 881.

[EN39]. CAL. PROB. CODE § § 2401, 2420 (West
1991).

[EN40). /d. § 2420.
[ENAL]. /d. § § 2431, 2457 (West 1991).

[EN42]. /d. § 2351 (West 1991).

[EN43]. /d.

[FN44]. See Witkin-Wills, supra note 1, § § 913-918
(detailing the powers of a guardian and conservator
of the person).

[FN45]. CAL. PROB. CODE § 2101 (West 1991 &
Supp. 2000).

[EN46]. See Witkin-Wills, supra note 1, § 891
(stressing that a guardian is absolutely liable for
losses if she surrenders control over assets).

[FN47]. G. Michael Richwine, How Individual
Trustees Can Avoid Liability and Breaches of Trust,
24 EST. PLAN.. 481, 482 (1997); see, e.g., In re
McCabe's Estate, 98 Cal. App. 2d 503, 504, 220 P.2d
614, 616 (1950) (finding that although the trustee
proved that she had spent money in support of the
beneficiary, the trustee was still liable for the amount
of assets originally given to the beneficiary plus
interest, because the trustee commingled the trust
assets with her own).

[FN48]. See n re McCabe's Estate, 98 Cal. App. 2d
at 504, 220 P.2d at 616 (ruling that placing trust
funds in accounts that cause these funds to be
indistinguishable from the other assets in the account
constitutes a mingling of assets, and trustees are
liable for the losses that result); see also Witkin-
Trusts, supra note 10, § 74 (detailing a trustee's duty
to keep property separate from her own property and
from trusts belonging to others).

[EN49]. See Witkin-Trusts, supra note 10, § 79
(defining the prudent investor rule).

[EN50]. See Lynch v. Redfield, 9 Cal. App. 3d 293,
298, 88 Cal. Rptr. 86, 89 (1970} (stating that a trustee
should invest funds so that the funds will produce
income rather than sit idle for an unreasonable length
of time).
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[ENS1]. Witkin-Trusts, supra note 10, § 82A.

[ENS2]. See id., § 79 (stating that second mortgages
are not proper investments). Second mortgages can
be risky because if the lender of the first mortgage
forecloses, the lender of the second mortgage might
not be able to recover her investment.
RESTATEMENT (THIRD) OF PROPERTY, § 4.5
(1994). However, there may be some circumstances
where a second mortgage is permissible.
RESTATEMENT  (THIRD) OF  TRUSTS,
PRUDENT INVESTOR RULE § 227 cmt. n (1992).

[ENS53). Witkin-Trusts, supra note 10, § 67, 70.

[FN54]. CAL. PROB. CODE § 16004 (West 1991).

[EN55]. /d.

[ENS6]. Id. § 2101 (West 1991 & Supp. 2000).
[ENS7]. See Witkin-Wills, supra note 1, § § 934-943
(detailing the powers of a guardian or a conservator
to sell and lease the ward's property and the
procedures for using that power).

[ENS8]. Id. § 934, 947-49.

[ENS9]. Id. § § 934-945.

[ENGO]. See id. § § 934-43 (detailing the sales and
lease transaction which require court approval).

[EN61]. [d. § 939.
[FN62]. [d. § § 947-949.
(FN63]. Id. § 938, 947-949.

[EN64]. Id. § 938(b).

[FN65]. CAL. PROB. CODE § 2590 (West 1991).

[FNG66]. An accounting is a report of all income
earned by a ward's estate, the expenses and losses
incurred by the ward's estate, the value and contents
of any assets in the ward's estate, and any other
disbursements made from the estate. CAL. PROB.
CODE § 1061 (West Supp. 2000).

[EN67]. 1998 Cal. Stat. ch. 581, sec. 22, at 38
(amending Probate code section § 2620).

[FN68]. /d.
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[FNG9]. See CAL. PROB. CODE § 2600 (West
1991) (clarifying that only a conservator or guardian
of the estate is required to file an accounting);
Conservatorship of Munson, 87 Cal. App. 3d 515,
518, 152 Cal. Rptr. 12, 13 (1978) (deciding that no
guardianship or conservator of the person need file an
accounting).

[FN70]. CAL. PROB. CODE § § 2359, 2403 (West
1991).

[EN71]. Witkin-Wills, supra note 1, § 925.

[EN72]. CAL. PROB. CODE § 2340 (West 1991 &
Supp. 2000).

[EN73]. /d. § 2850 (West 1991 & Supp. 2000).

[EN74]. Id. § 2850(b) (West 1991 & Supp. 2000).

[EN75]. 7d.
[EN76]. Id. § 2850(b)(8).

[EN77]. CAL. PROB. CODE § 2342 (West 1991 &
Supp. 2000); SENATE FLOOR, COMMITTEE
ANALYSIS OF AB 925, at 5 (Aug. 27, 2000).

{FN78]. CAL. PROB. CODE § 2850(e).

[FN79]. [d. § § 2851, 2853 (West 1991 & Supp.
2000).

[FN8O]. /d. § 2650 (West 1991 & Supp. 2000).

[ENS81]. Witkin-Wills, supra note 1, § 967. The best
interest of the ward is a catch-all provision giving the
court great discretion to remove a guardian or
conservator for a reason not enumerated in the
statute. [d.

[EN82]. Witkin-Trusts, supra note 10, § 133.

EN83]. /d.

[EN84]. 1d.

[FN85]. A bona fide purchaser is defined as one who
buys for value without notice of any adverse claims.
BLACK'S LAW DICTIONARY 1249 (7th ed. 1999).

[EN86]. CAL. PROB. CODE § 2401.3 (West 1991);
Witkin-Trusts, supra note 10, § 138.

[FN87]. CAL. PROB. CODE § 2401.3 (West 1991).
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[ENS8]. /d.

[EN89]. See Witkin-Wills, supra note 1, § § 909-911
(illustrating the requirements of bonding of guardians
and conservators). '

[EN90]. See id. § § 848-850, 897, 892, 903-907
(recounting numerous cases in which the guardian
was a relative and discussing private fiduciary
companies, charitable corporations, and the public
guardian); see also Friedman & Savage, supra note 1,
at 279-81 (explaining that the public guardian is
called upon when the proposed ward has no family or
friends to take care of her and citing an example of a
ward whose neighbor and another acquaintance
became the conservators of the ward).

{FN91]. Friedman & Savage, supra note 1, at 279-81.

[EN92]. See CAL. PROB. CODE § 1810 (West
1991) (stating that a court will only appoint a
proposed conservator if the appointment is in the best
interests of the ward); see also Friedman & Savage,
supra note 1, at 282 (discussing a case in which a
neighbor, who was “friendly to the ward,” was
appointed conservator); Witkin-Wills, supra note 1, §
859 (pointing out that a nominee for guardianship
will not be appointed if she is deemed unsuitable).

[EN93]. See Friedman & Savage, supra note 1, at 280
(noting that, if the public guardian does not petition
the court, a relative usually petitions the court and
proposes to be the conservator). The court
investigator usually acquiesces to this arrangement.

ld

[EN94]. Supra note 92 and accompanying text.
[EN95]. Witkin-Wills, supra note 1, § 897.

[EN96]. See CAL. PROB. CODE § 2340 (West 1991
& Supp. 2000) (establishing that part of the definition

of a private professional conservator is a person or
entity with two or more wards).

[EN97]. Id. § 2623 (West 1991).

[EN98]. Friedman & Savage, supra note 1, at 279-80.

[EN99]. /d.

[EN100]. See. eg., Raymond Smith, New
Conservatorship Claim Family Split, Money Looted,
3 People Say, PRESS-ENTER. (Riverside, Cal.),
June 5, 1999, at Al (exemplifying one California
case in which a private conservator was appointed
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when the situation with the ward's mother as
conservator became unsatisfactory); see also Witkin-
Wills, supra note 1, § 897 (defining a private
conservator company as a conservator that cares for a
ward's person or estate for profit).

[FN101]. Witkin-Wills, supra note 1, § 897.

[EN102]. Friedman & Savage, supra note 1, at 279-
80.

{EN103]. A judge is defined within the California
Code of Judicial Ethics as “an officer of the state
Judicial system ... who performs judicial functions.”
CAL. CODE OF JUD. ETHICS Canon 6(A) (2000).
This  definition includes magistrates, court
commissioners, referees, court-appointed arbitrators,
judges of the State Bar Court, temporary judges, and
special masters. /d.

[FN104]. /d. Canon 4 (1999). A conflict of interest is
defined as a “real or seeming incompatibility between
one's private interests and one's public or fiduciary
duties.” BLACK'S LAW DICTIONARY 295 (4th ed.
1999).

[EN105]. See CAL. CODE OF JUD. ETHICS
Preamble (1999) (stating that judges must be beyond
reproach because they “interpret and apply the laws
that govern us”).

FN106]. /d.
[EN107]. /d. Canon 4(D)(1) (1999).

[EN108]. See id. Terminology (1999) (defining a
member of the judge's family as a “spouse, child,
grandchild, parent, grandparent, or other relative or
person with whom the judge maintains a close
familial relationship™).

[FN109]. /d. Canon 4(E)(1) (1999).

(EN110]. 1d.

[ENL111]. See id. Canon 4(D)(5) Advisory Committee
Commentary (1999) (stating that a judge camnot
reasonably be expected to comntrol or know about all
the business dealings of her family).

[EN112]. /d. Preamble (1999).

[EN113]. Mike Kataoka, Judge's Actions Questioned:
Lawyer Faults Connection to Inland Woman's Trust,
PRESS-ENTER. (Riverside, Cal.), May 28, 1999, at
Al :
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WITKIN, CALIFORNIA
400 (4th ed. 1996)

[FN1i4]. 2 B.E.
PROCEDURE, Courts §

[[hereinafter Witkin-Courts].

[EN115]. /d.

[EN116]. MODEL CODE OF ETHICS FOR THE
COURT EMPLOYEES OF CALIFORNIA Tenet 4-6
(1994). Copies of the MODEL CODE OF ETHICS
FOR COURT EMPLOYEES OF CALIFORNIA are
available from the administrative offices of
California Courts. Witkin-Courts, supra note 114, §
400.

[FN117]. Tagliavia v. County of Los Angeles, 112
Cal. App. 3d 759. 761, 169 Cal. Rptr. 467 (1980).

[ENL118]. /d.

[EN119]. /d.

[ FN120‘]. Frost v. Geernaert, 200 Cal. App.3d 1104,
1107, 246 Cal. Rptr. 440, 441 (1988).

[EN121]. /d. at 1108, 246 Cal. Rptr. at 442.

[EN122]. /d.
[EN123]. /.

[EN124]. /d. at 1109, 246 Cal. Rptr. at 443.

[EN125]. See CAL. PROB. CODE § 1801 (West
1991 & Supp. 2000) (allowing a conservatorship of
the estate to be created when the prospective ward
cannot resist fraud); see also Friedman & Savage,
supra note 1, at 274 (demonstrating that the wards in
one average California county are almost always old

and vulnerable).

[EN126]. See Friedman & Savage, supra note 1, at
273-74 (stating that a conservator has great power
over a ward and showing examples of wards who
have great® difficulty communicating because of
illnesses like stroke and senility).

[EN127]. Id. at 277.

[EN128]. /d.

[EN129]. /d. at 280-81.

[EN130]. See Manes, supra note 5, at 36 (giving one

egregious example where the conservator made it
difficult for relatives to see the ward in order to hide
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the fact that the conservator was stealing from the
ward).

[EN131]. See Friedman & Savage, supra note 1, at
273 (noting that many wards cannot take care of
themselves and cannot complain so they must rely on
their conservator); see also Manes, supra note 5, at
40 (asserting that the conservatorship system relies
on the goodwill of others).

[EN132]. See Manes, supra note 5, at 35-40
(detailing how one conservatorship company may
have stolen over $1 million from its wards).

[EN133]. /d. at 35.

{FN134]. Id.
[EN135]. Id. at 37.

[FN136]. Mike Kataoka, Civil Suit Filed in Trust-
Fund Scandal: The Defendants, Accused of
Defrauding Clients of a Private Conservatorship
Firm in Riverside, Already Face Criminal Charges,
PRESS-ENTER. (Riverside, Cal.), May 19, 2000, at
B1 [hereinafter Kataoka-Civil Suit Filed].

[FN137]. Id.; Manes, supra note 5, at 40.

[FN138]. See id. (reporting the findings of an
investigator who discovered that the system's checks
and balances, such as the judge's and district
attorney's oversight, may have broken down,
allowing West Coast to steal its wards' assets).

[EN139]. [d. at 37.

[EN140]. See id. at 39 (detailing the judge's dealings
with West Coast and emphasizing the judge's failure
to address the investigators' suspicion of fraud).

[EN141]. [d. at 39.
[EN142]. Id.
[EN143]. Id.

[EN144]. See id. (detailing the judge's conflicts of
interest with conservatorships over which he
presided).

[FN145]. Id; Raymond Smith, Riverside
Conservator Under Investigation: A Riverside
County Probe Into Financial Services Company
Raises Questions About How People Are Appointed
to Protect the Financially Vulnerable, PRESS-
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ENTER. (Riverside, Cal.), Mar. 30, 1999, at A1.

[FN146]. Mike Kataoka, Probate Judge's Actions
Raise Ethical Questions: Sullivan Denies Doing
Anything Improper, PRESS-ENTER. (Riverside,
Cal.), Apr. 18, 1999, at A3 [hereinafter Kataoka-
Probate Judge's Actions].

[EN147]. Id.; Mike Kataoka, Judge in Probate Cases
to Retire: Career Brought Questions, Praise, PRESS-
ENTER. (Riverside, Cal.), Nov. 19, 1999, at A1.

[EN148]. See Manes, supra note 5, at 35 (explaining
that many people were indicted or lost their jobs in
the scandal, and government agencies, including the
public defender's office and district attorney's office,
were blamed).

{EN149]. /d.

[EN150]. See id. (explaining an investigator's report
that the system broke down and that all concerned,
including the judge and the Probate Bar, were to
blame).

{ENI51]. /d. at 38.

{FN152]. See id. at 40 (charging that, according to
one investigator, all the officials and attorneys
involved covered for one another, allowing West
Coast to regularly take money from its wards for a
long time).

[ENI53]. {d. at 36, 40.

[EN154]. Id.

[EN155]. See National Center on Elder Abuse, The
Basics: What Is Elder Abuse, available at
http://www.gwjapan.  com/NCEA/basic/index.html
(last visited July 14, 2000) (copy on file with
McGeorge Law Review) [hereinafter Elder Abuse
Basics] (stating that family and other caregivers often
exploit elders financially).

[EN156]. See id. (asserting that caregivers often
neglect their wards); see also Witkin-Wills, supra
note 1, § 847-855, 864 (illustrating that a conservator
or guardian may be a relative of the ward).

[EN157]. See Manes, supra note 5, at 40
(emphasizing that, according to a professional
conservator, a conservator must care about her
charges}.

[EN158]. See id. at 35 (revealing that cases of
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conservator mismanagement slipped through the
cracks even when signs of trouble were brought in
front of a judge).

[FN159]. See id. (same).

[FN160]. NATIONAL CENTER ON ELDER
ABUSE AT THE AMERICAN PUBLIC HUMAN
SERVICES ASSOCIATION, THE NATIONAL
ELDER ABUSE INCIDENCE STUDY Executive
Summary 4 (1998) [hereinafter ELDER ABUSE
STUDY] (copy on file with McGeorge Law Review).

[FN161]. Financial and Material Exploitation is
defined as “[i]llegal or improper use of an elder's
funds, property, or assets.” NATIONAL CENTER
ON ELDER ABUSE, Types of Elder Abuse in
Domestic ~ Settings, available  at hittp://
www.gwjapan.com/NCEA/basic/factl.pdf (last
visited Sept. 7, 2000) (copy on file with McGeorge
Law Review).

[EN162]. ELDER ABUSE STUDY, supra note 160,
pt. IV, at7.

[FN163]. /d. at Executive Summary 10.

[EN164]. Id.

[EN165]. Id. at Executive Summary 9.

[FN166]. See CAL. PROB. CODE § 1801 (West
2000) (stating the condition a ward should be in for a

conservator of the estate and of the person to be
appointed). ‘

[EN167]. See ELDER ABUSE STUDY, supra note
160, at Executive Summary 9, 18 (asserting that elder
abuse is under-reported, that many elderly people are
unable to take care of themselves and are confused,
and that elder abuse is difficult to detect because
elders are often isolated).

[EN168]. /d.

{EN169]. See ELDER ABUSE STUDY, supra note
160, at Executive Summary 5 (illustrating that in
1996, 21, 427 out of 115, 110 reports of abuse and
neglect of the elderly nationwide were reports of
financial or material exploitation).

[FN170]. Lynn Friss Feinberg, Options for
Supporting Information and Family Caregiving,
Executive  Summary,  available at  http://
www.asaging.org/pew/feinberg/feinberg-exsum.html
(last visited Aug. 8, 2000) (copy oun file with
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McGeorge Law Review).

[EN171]. Id. The number of elderly in 2030 will be
“more than twice” the number of elderly in 1995. /d.

[EN172]). See id. (arguing that increased demands
will be “placed on family and other information
caregivers”).

[EN173]. See Kataoka-Probate Judge's Actions, supra
note 146, at A3 (reporting that Judge Sullivan
claimed to have few choices available in appointing
conservators in Riverside County); see also Denise
M. Brown, The Care Giving Years: Six Stages to a
Meaningful ~ Journey, available at  htip://
www.aarplifeanswers.com/ article library/
documents /12639.pdf (last visited Aug. 8, 2000)
(copy on file with McGeorge Law Review)
_(lamenting that people tend not to provide emotional
support to those caring for an elderly relative).

{EN174]. Elder Abuse Basics, supra note 155.

{ENL75]). See Witkin-Wills, supra note 1, § 891
(warning that a guardian is absolutely liable for
losses if she surrenders control over the ward's
assets); supra text accompanying note 46.

[EN176]. Kataoka-Probate Judge's Actions, supra
note 146, at A3.

[EN177]. See id (reporting that Judge Sullivan
complained that he had few choices when appointing
conservators); see also Denise M. Brown, supra note
173 (stating that society does not support the idea of
caring for the elderly); see also Lawrence A. Frolik,
Guardianship Reform: When the Best is the Enemy of
the Good, 9 STAN. L. & POL'Y REV.. 347, 351
(1998) (lamenting that a court may not have many
choices as to who to appoint as a guardian).

[EN178]. Kataoka-Probate Judge's Actions, supra
note 146, at A3; Feinberg, supra note 170; Manes,
supra note 5, at 40.

[EN179]. Supra notes 73-79 and accompanying text.

{EN180]. CAL. PROB. CODE § § 2351, 2401
(amended by Chapter 565).

[FN181]. /d.

[EN182]. /d.
[EN183]. /d. § 2111.5 (enacted by Chapter 565).
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[EN184]. id. Chapter 565 legally defines a person
related by blood or marriage as a spouse or a relative
within “the second degree of lineal or collateral
consanguinity” of the person in question or spouse of
the relative as defined. /d. Second degree of lineal or
collateral consanguinity includes grandchildren,
grandparents, siblings, and anyone closer. 23 AM.
JUR. 2D Descent and Distribution § § 53, 55 (1983).

[FN185]. CAL. PROB. CODE § 2111.5 (enacted by
Chapter 565).

[FN186]. /d.
[EN187]. Id.
[FN188]. /d.
[EN189]. /d.

[EN190]. /d.

[EN191]. CAL. PROB. CODE § 2403 (amended by
Chapter 565).

(FN192]. Id.

[FN193]. /d.
[EN194]. /d. § 2359 (amended by Chapter 565).

[FN195]. Id. § § 2359, 2403 (amended by Chapter
565).

[EN196]. /d.
[EN197]. Id.

[EN198]. Id.

[EN199]. Id. § 2401.6 (enacted by Chapter 565). /d.
§ 2620 (amended by Chapter 565).

[FN200]. CAL. PROB. CODE § 2401.6 (enacted by
Chapter 565).

[FN201]. CAL. FIN. CODE § § 765.5, 6850.5

(enacted by Chapter 565).

{EN202]. CAL. PROB. CODE § 2620(a) (amended
by Chapter 565).

[FN203]. /d.
[EN204]. Id.
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[EN205]. Manes, supra note 5, at 39; Mike Kataoka
& Raymond Smith, Trustees ‘Devoured’ Estates,
Panel Told: Ex-Employees of West Coast
Conservatorships Say in Court Documents That
Nearly $1 Million Was Taken, PRESS-ENTER.
(Riverside, Cal.), May 2, 2000, at A1.

[EN206]. See Manes, supra note 5, at 39 (noting that
the thefts involved in the West Coast scandal were
perhaps made possible because Judge Sullivan and
other officials did not become suspicious even when
irregularities were brought to their attention).

[FN207]. CAL. PROB. CODE § § 2351, 2401
(amended by Chapter 565). ‘

[EN208]. Witkin-Trusts, supra note 10, § § 67, 70.

[EN209]. See Manes, supra note 5, at 40 (quoting
investigators who stated that had the judge in the case
and others not covered for one another, the scandal
might not have occurred); see also supra Part II. D-F
(enumerating the fiduciary duties of guardians and
conservators and the remedies available to wards and
their families through the courts).

[EN210]. See CAL. PROB. CODE § 2653(b) (West
1991) (stating that a court may remove a guardian or
conservator, revoke powers, or require accountings
depending on the court's judgment).

[EN211]. CAL. PROB. CODE § 2111.5 (enacted by
Chapter 565).

[EN212]. CAL. CODE OF JUD. ETHICS, Canon
4(D)(1)(b) (1999); MODEL CODE OF ETHICS
FOR  THE COURT EMPLOYEES OF
CALIFORNIA Tenet 5-6 (1994).

[EN2i3}. See MODEL CODE OF ETHICS FOR
THE COURT EMPLOYEES OF CALIFORNIA,
Guidelines for Tenet Six (1994) (mandating that
court employees refrain from any “activity that gives
the impression that court employees can be
improperly influenced in the performance of their
official duties”).

{EN214]. Compare CAL. PROB. CODE § 2111.5
{enacted by Chapter 565) (providing that a relative of
a court official or employee with duties “related to
the appointment of” or “processing of any document
related to” a conservator or guardian is prohibited
from purchasing, leasing, or renting property from a
ward's estate), with CAL. CODE OF JUD. ETHICS,
Canon 4(D)(5) Advisory Committee Notes (1999)
(noting that a judge cannot reasonably be expected to

Page 16~114-

control or know about all the business dealings of her
family), and MODEL CODE OF ETHICS FOR THE
COURT EMPLOYEES OF CALIFORNIA Tenet 5-6
(1994) (requiring court employees to refrain from
improptiety or hints of impropriety, but not
mentioning anything regarding an employee's
relatives).

[FN215]. CAL. CODE OF JUD. ETHICS, Canon
4(D)(5) Advisory Committee Comments.

[FN216]. See MODEL CODE OF ETHICS FOR
THE COURT EMPLOYEES Tenet 5-6 (requirifig
court employees to refrain from impropriety or hints
of impropriety, but not mentioning the families of
court employees).

[FN217]. CAL. PROB. CODE § 2111.5 (enacted by
Chapter 565).

[FN218]. See MODEL CODE OF ETHICS FOR
THE COURT EMPLOYEES OF CALIFORNIA
Tenet 5-6 (prohibiting impropriety or hints of
impropriety on part of court employees); see also
CAL. CODE OF JUD. ETHICS, Canon 4(D)(5)
Advisory Committee Comments (requiring a judge to
refrain from impropriety or hints of impropriety and
to encourage her family to do the same but pointing
out that a judge cannot reasonably be expected to
contro! or know about all the business dealings of her
family).

[FN219]. CAL. PROB. CODE § 2111.5 (enacted by
Chapter 565).

[EN220]. Compare id. § 2403(c)(1) (amended by
Chapter 565) (stating that when a guardian or
conservator seeks approval for a sale or lease of a
ward's property, she provides a statement “disclosing
the family or affiliate relationship between the
guardian and conservator” and the purchaser or
lessee), with id. § 2101 (West 1991 & Supp. 2000)
(stating that the fiduciary duties of conservators and
guardians is “governed by the law of trusts”), and
Witkin-Trusts, supra note 10, § § 67, 70 (stating that
a trustee must not engage in conflicts of interests or
self-dealing).

[EN221}. See Witkin-Trusts, supra note 10, § § 67,
70 (providing that conflicts of interest and self-

dealing are prohibited and giving examples of
conflicts of interest and self-dealing).

[EN222]. Witkin-Wills, supra note 1, § 934.

[EN223]. See CAL. PROB. CODE § 2403(a) (West
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1991) (asserting that a conservator or guardian can
get approval or confirmation of her acts); see also id.
§ 2401.3(b) (stating that a court may excuse a
conservator's or guardian's acts if the guardian “acted
reasonably and in good faith™).

[FN224]. CAL. PROB. CODE §  2403(c)3)
(amended by Chapter 565); see supra Part IV.B
(detailing the surcharge created by Chapter 565).

[EN225]. See CAL. PROB. CODE § 240i.3(a).
(West 1991 & Supp. 2000) (declaring that if a breach
of a fiduciary duty is found, the guardian or
conservator may be liable for any loss of profit that
would not have occurred but for the breach of duty);
id § 2401.5 (West 2000) (asserting that if a breach
of fiduciary duty is found, the guardian or
conservator may be liable for the interest that
“accrues at the legal rate of [interest for] judgments”
or “interest actually received™).

{EN226]. Id. § 2401.5 (West 2000).

[EN227}. See supra notes 120-24 (illustrating a case
where the court determined that the legislature did
not intend to overrule the common law policy of
judicial immunity).

[FN228]. CAL. PROB. CODE § 2111.5 (enacted by
Chapter 565).

[FN229]. FLOOR ANALYSIS OF AB 1950,
SENATE RULES COMMITTEE, at 6 (Aug. 10,
2000); FLOOR ANALYSIS OF AB 1950, SENATE
RULES COMMITTEE, at 6 (July 6, 2000);
COMMITTEE ANALYSIS OF AB 1950, SENATE
JUDICIARY COMMITTEE, at 2 (Apr. 24, 2000);
COMMITTEE ANALYSIS OF AB 1950,
ASSEMBLY COMMITTEE ON THE JUDICIARY,
at 4 (Apr. 25, 2000).

[EN230]. COMMITTEE ANALYSIS OF AB 1950,
SENATE JUDICIARY COMMITTEE, at 11 (Apr.
24, 2000).

[FN231]. COMMITTEE ANALYSIS OF AB 1950,
ASSEMBLY COMMITTEE ON THE JUDICIARY,
at 3 (Apr. 25, 2000). .

[EN232]. Supra notes 120-24.

[EN233]. See Tagliavia, 112 Cal. App.3d at 761, 169
Cal.Rptr. at 467 (stating that the policy of judicial
immunity is to ensure proper administration of
justice).
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[FN234]. Frolik, supra note 177, at 347.

[FN235]. See id. (proclaiming that we may “hope for
too perfect” a system).

[EN236]. [d. at 351.

{EN237]. /d. at 350.

[FN238]. /d.

[FN239]. See id. at 348 (noting that some believe a
good system should stress protecting the
incapacitated while others believe a good system
should stress independence).

EFN240]. /d. at 348.

[EN241]. Id.

[FN242]. See William M. McGovern, Jr., Trusts
Custodianships, and Durable Powers of Attorney, 27
REAL PROP. PROB. & TR. J.. 1.4 (1992) (asserting
that  burdensome court  proceedings in
conservatorships are expensive).

[FN243]. See Frolik, supra note 177, at 351 (arguing
that no matter how many reforms are put in statutes,
if the overseers of a conservatorship are corrupt, the
statute will be of little use).

[FN244]. See Kataoka-Civil Suit Filed, supra note
136, at B1 (proclaiming that the owner of West Coast
Conservatorships and her associates face civil and
criminal penalties).

EN245]. Id.

[FN246]. Kataoka-Probate Judge's Actions, supra
note 146, at Al.

[FN247]. Kataoka-Civil Suit Filed, supra note 136, at
B1.

[EN248]. See Frolik, supra note 177, at 351 (arguing
that the reformers should reform those responsible for
administrating conservatorships and not concentrate
on reforming the procedures).

[FN249]. See Manes, supra note 5, at 37 (asserting
that in order for West Coast to get away with what it
did for so long, “those responsible for the system's
integrity had to ignore a number of warning signs”).

[FN250]. See Kataoka-Probate Judge's Actions, supra
note 146, at Al (noting the findings of a judge who
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tracks disciplinary actions against judges, to show
that disciplinary actions against probate judges are
uncommon).

[EN251]. See Frolik, supra note 177, at 351 (arguing
that no matter how many reforms are enacted, if the
overseers of a conservatorship are corrupt, the statute
will be of little use).

[EN252]. See Manes, supra note 5, at 35
(proclaiming that when a judge ignores suspicious
activities of conservators, wards can be exploited).

[EN253]. See id. at 40 (enumerating some reforms
such as a statewide registry of conservators and IRS-
style audits). )

[FN254]. Id.

[EN255]. See id. (describing IRS-style audits for
conservators).

{EN256]. Frolik, supra note 177, at 353.

{FN257]. [d.
[EN258]. /d.
[EN259]. /d.

[FN260]. /d.
[EN261]. McGovem, supra note 242, at 3.

[EN262]. See id. at 3-4 (arguing that powers of
attorney and trusts are better instruments when a

person becomes incapacitated).

[EN263]. /d. at 3.

[FN264]. See id. at 4 (maintaining that a trust does
not require as much supervision as a
conservatorship).

[EN265]. See id. at 16 (noting that most trusts are
written to avoid court supervision).

[EN266]. See Manes, supra note 5, at 40 (suggesting
that a main qualification for a conservator is that she
care about her ward).

[EN267]. See supra Part Il (warning that the
population is getting older and that more
conservatorships will eventually be needed).

[EN268]. See supra Part V.B (arguing that the
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existing laws can solve many of the problems with
conservatorships if they are properly enforced).

[EN269]. See SENATE COMMITTEE ON THE
JUDICIARY, COMMITTEE ANALYSIS OF AB
1950, at 5 (June 13, 2000) (pointing to the Riverside
conservatorship scandal when arguing for the need of
Chapter 565).

[EN270]. Supra Part V.A.

END OF DOCUMENT
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PART FOUR
GUARDIANS FOR PROFIT

For Most Vulnerable, a Promise Abandoned
L.A.'s public guardian, stripped of county funding for over a decade, turns away
many in need.

By Robin Fields, Evelyn Larrubia and Jack Leonard, Times Staff Writers
November 16, 2005

Pearl Inferrera had $70 to her name when she arrived at
Providence St. Joseph Medical Center. At 83, she had fallen in
her apartment and broken her wrist. Doctors diagnosed her
with dementia and chronic anemia.

Inferrera’s meager circumstances and failing health made her
the archetypal client for the Public Guardian's Office, Los
Angeles County's conservator of last resort.

A%y ok R "5y

INTERACTIVE FEATURE
Part 4: A Public
Agency’s Painful Decline

But Inferrera’s treatment over four years as a county ward
shows the agency's painful decline.

(Flash) The public guardian once embodied a commitment to protect
elderly men and women no longer able to care for themselves.
. It now represents something quite different: a broken promise
ﬂgﬁ;ﬁﬁ; to these fragile adults.
died white  F
wing »—-sm«i

Until September, when the Board of Supervisors allotted $1.1
million to expand the agency's staff, the nation's largest county
had not spent a penny of its own money on its program for the

Cuses adcepted
103

GRAPHIC elderly since 1990.
Little room for the
needy It was the only such program in Southern California — and one

] cfick to enfarge of the few in the state — abandoned in this manner by elected

officials.

The agency now rejects more than four of five aged citizens referred for help. Months or
even years have passed before it acts — at least 660 seniors have died since 1998
waiting for the public guardian to decide whether to assist them.

For the comparatively few whose cases are accepted, the office's swamped staff has
trouble meeting their basic needs. Seniors have had to do without eyeglasses, hearing
aids and dentures. One elderly woman lost much of her small estate when the agency
allowed her house to slip into foreclosure.

Three years ago, the public guardian had a waiting list of more than 300 senior citizens,
each one in or near a crisis.

{tis down to 15 now — but not because more people are being served.

After The Times requested information about the backlog, the agency adopted a new
policy: It started rejecting people faster.
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"Can we meet the need?" said Deputy Director Christopher Fierro, the office's top
administrator. "No."

Inferrera was a divorcee who lived alone in a small Burbank apartment complex before
she was hospitalized. '

The public guardian asked a Los Angeles County Probate Court for authority over her
affairs in August 1998, saying alcoholism and increasing confusion had left her unable to
return to independent living.

As Inferrera's conservator, the agency was responsible for managing her money and
seeing to her daily needs.

Its performance fell short.

Although a doctor concluded that she did not need to live in a locked nursing home, court
records show, the public guardian obtained court authority to put her in one anyway. The
agency then moved her to a Pasadena facility where many of the patients had serious
mental ilinesses.

One attacked Inferrera, battering her head with a cane.

Her injuries were minor, but the incident left her traumatized, said Lorraine Woodburn, her
grand-niece.

“She was like a whimpering puppy," Woodburn said. “Very sad, very frightened and very
alone."

Woodburn helped Inferrera find a board-and-care home she preferred, but a year later,
her new landlord sued to evict her: The public guardian hadn't paid her rent.

Fierro said the agency had done its best for Inferrera and that her unpaid rent stemmed
from a holdup involving her Social Security benefits, not inattention.

But attorney Trikkia Keel, Inferrera's court-appointed lawyer, told a judge the agency had
neglected her client.

“She begins to sob each time she talks about what she has been undergoing,” Keel wrote.

Faced with Keel's opposition, the public guardian resigned from Inferrera's case in June
2002, replaced by a nonprofit group until her death in April.

Woodburn's eyes still well up when she recalls what her great-aunt went through.
"I wouldn't want to do that to anyone," she said, "and | wouldn't want it done to me."

A More Urgent Mission

Los Angeles County created the Public Guardian's Office in 1945 to step in when adults
had no one else to care for them. Its services were to be provided free, courtesy of county
taxpayers.

The agency's mission has become more urgent as the county's elderly population has
expanded. Yet today, the public guardian has about 500 wards, compared with 1,200 in
1979.

Between 1998 and 2003, the agency sifted through more than 4,000 requests to take over
the affairs of physically or mentally disabled adults. It accepted just 16% of them.

The public guardian's inability to meet the demand has helped fuel the rise of for-profit
conservators, some of whom got their start at the agency.
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Private conservators typically take on wards with sizable estates. The public guardian is
often the only source of help for elderly people with little or no money.

The agency's 24-member probate staff occupies threadbare offices in the county Hall of
Records, partly in a windowless, bunker-like space called “the stacks.”

Until the mid-1980s, the public guardian and public administrator, the agency that
manages estates of the dead, received more than $1 million a year from Los Angeles
County. .

The county broke them apart in 1987 to save money, folding the public guardian into the
Department of Mental Health.

The prbbate program for the elderly and incapacitated, allocated just $200,000, dangled
by a thread.

A 1988 county audit said the program desperately needed mare staff, but the county's
chief administrative officer, Richard Dixon, blocked the proposal, citing “severe budgetary
constraints.” Officials discussed killing it or having it refuse the indigent.

The county eliminated funding for the program in 1990.

Since then, agency officials have kept it alive by squeezing revenue from an array of other
sources, public and private.

They also have cut costs, shedding clerical employees as well as a part-time doctor and
two nurses who helped assess clients' medical needs.

Fierro, 60, who started at the agency in 1975 as an entry-level caseworker, talked about
the erosion with a weary acceptance.

“I've always thought that any service is better than no service," he said.
He paused for a moment, then allowed as how, more recently, “l have questioned that."

Attorney Michael Harrison had much the same thought after a court appointed him to
represent 83-year-old Tamara Arutunian.

She had been hospitalized after police found her, confused and disoriented, in a
McDonald's restaurant in Santa Monica. After diagnosing her with dementia, hypertension
and heart problems, the hospital transferred her to a locked nursing home.

The public guardian became her conservator in September 2003.

Arutunian had lived for decades in a rent-stabilized apartment across the street from St.
Monica Church, where she had worked as a cook in the rectory.

Eager to go back home, she instructed Harrison to call her bank and make sure her rent
was paid. After several conversations with her, Harrison came to believe she was well
enough to live on her own. In mid-October, he asked the court to end the conservatorship.

By that time, however, a deputy public guardian had told Arutunian's apartment manager
that she would not be returning.

The deputy abandoned all but a few of her belongings, deciding they were not worth the
expense of storing. Her furniture, housewares and religious artwork were set out for other
tenants to take, or to be hauled away.

Arutunian was crushed when she found out, said Evelyn Tummolo, who knew the elderly
woman for years through the church. Arutunian had attended Mass there daily, always
dressed neatly and wearing white gloves.
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"When she heard that her apartment was gone, she kind of gave up," Tummolo said.

Harrison tried to get Arutunian out of the public guardian's care. Before a hearing on her
case, Arutunian suffered a stroke that left her paralyzed and unable to speak. She died in
March 2004.

$18 for a $5.79 Bill

The public guardian's thirst for revenue has come to shape every aspect of what it does,
from which cases it takes to how it manages clients' care and finances.

The agency collects some income directly from its wards — the comparatively few who
have enough assets to pay fees.

The public guardian charges more than $70 an hour, a rate comparable to those of for-
profit private conservators. In one case, the office billed a blind 86-year-old $18 to write a
check for a $5.79 phone bill.

Wards are charged for the theoretical cost of taking out bonds to insure their assets, even
though the agency does not actually buy such bonds — a charge allowed by law.

The public guardian also keeps the difference between the interest rate it receives on
clients' cash and the lower rate the law allows it to pass back to them.

Charies Donelon, 91, had an estate of nearly $300,000 when the public guardian took his
case in 2003. In almost two years, Donelon has made less in interest ($2,309.52) than his
expenses eat up in a single month ($5,708).

Unlike Donelon, most county wards have estates worth less than $2,000. The agency has
had to look elsewhere to subsidize their care.

It draws fees from the state Medi-Cal program for visiting impoverished wards living in
board-and-care homes. The payments came to more than $462,000 {ast year.

Though less than 20% of the agency's wards live in board-and-cares, they now get more
than 40% of the visits.

Fierro said that the agency checks on those clients more frequently in part because their
facilities provide less supervision than hospitals or nursing homes.

But he acknowledged that employees have gone out to see the same wards over and
over to pack in the maximum number of visits covered by Medi-Cal. Meanwhile, some
wards not eligible for the program went six months or more without visits, records show.

In 1993, at the urging of county Supervisor Mike Antonovich, the public guardian struck a
deal with a network of about 25 private hospitals. The hospitals needed a way to transfer
patients who were ready for discharge but could not manage on their own. The public
guardian agreed to give those cases top priority in return for a fee, currently $977 per
case.

Last year, the agency took two of three cases referred by private hospitals that pay fees,
looking into them within a few days.

It rejected nine out of 10 cases from community senior-service groups and nursing homes,
sometimes after months of delay.

Living in Squalor
The public guardian does not follow up on the elderly people it turns away. They

sometimes end up living in squalid conditions, unable to clean their homes, buy food, go
to the doctor or pay their bills, social workers with the county and area senior centers said.
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“People say, 'Oh, well, they're old, they're going to die anyway," " said Oleeta Igar, a
former county caseworker who chairs an advisory committee of the Area Agency on
Aging. “But the things we're talking about are not just part of the aging process. It's not OK
for elderly people to live in filth."

In early 2004, social workers told the public guardian that Mid-City resident Easter Moon
needed a conservatorship. They said the 68-year-old was unkempt and emaciated, with
almost no food in her refrigerator. Her memory was impaired from alcohol abuse.

As it had twice before, the public guardian declined to take her case, records show. Asked
why, Fierro said: "We did not believe the criteria for conservatorship were met." He
declined to elaborate, citing privacy restrictions.

Months later, social workers found Moon sleeping on a mattress in the living room of her
house, too weak to go upstairs. She had no phone service or power, they said. She was
placed in a nursing home, the social workers said, speaking on condition of anonymity.
Moon died in January.

A nursing home referred 80-year-old Koichi Tagami to the public guardian in April 2000,
saying dementia had left him unable to manage his retirement benefits or make
healthcare decisions. Months passed. The public guardian never responded, the nursing
home said.

In a statement, agency officials said they did not intervene, because "Mr. Tagami's needs
were apparently being met.”

Tagami's nursing home later transferred him to another home where staff members could
help handle his finances. But state and federal inspectors had repeatedly cited that facility
for unclean conditions and substandard care. ‘

Three months later, Tagami died of a massive infection after contracting gangrene that
required doctors to amputate his right leg.

He had a circulatory ailment, peripheral arterial disease, which can lead to gangrene.
Proper care usually prevents it. Because the public guardian takes so few indigent clients
who do not come from fee-paying hospitals, a perception has arisen that an elderly
person must have at least $100,000 in assets to getin the door.

“Quite frankly, the difference between having money and not having it matters a lot," said
Elizabeth Wilson, a longtime geriatric care manager in West Los Angeles. "When there
isn't any, those are the people who are really up a creek."

For years, social workers asked the public guardian to assist Betty Lubin.

A secretary at the Department of Veterans Affairs, Lubin worked for years in Washington,
D.C., before transferring to the VA's Westwood office in the 1980s to live closer to her
brother and his family.

By the time Lubin's health began to falter, however, most of her California relatives had
died. So reclusive and tightfisted that she chose not to have a phone, she fell out of touch
with the last of them, Renee Morley, a niece.

In 2000, the county's Aduit Protective Services program responded to a report that Lubin,
then 89, seemed confused and had lost her medical insurance after falling behind on the
premiums. The agency referred her case to the public guardian.

An investigator visited Lubin and concluded that she could still feed and groom herself
and was up to date on her bills.

Two years later, the public guardian received new reports that Lubin was deteriorating.

When a caseworker from a senior-care group visited her, Lubin greeted her at the door
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naked from the waist up. Asked to finish dressing, Lubin wandered into her bedroom, then
returned in the same state. Her apartment was filthy and her vision was failing, another
social worker told the public guardian.

Again, the agency did not act.

In October 2002, Lubin had hip surgery at County-USC Medical Center. The hospital
asked the public guardian to assist her, concerned that she could not manage on her own.

The public guardian rarely offers assistance to people referred by county hospitals, which
do not pay fees for each referral. It did not in this instance, closing Lubin's case when she
agreed to move into a nursing home.

Three months later, Lubin was referred yet again. This time, she had suffered a near-fatal
series of seizures. And this time, paramedics rushed her to Northridge Hospital Medical
Center — part of the fee-paying network.

The public guardian took the case. "I'm grateful they stepped in," Morley said. "l just wish
she'd had someone to care for her sooner.”

Visiting the Wards

When Lubin was entrusted to the public guardian, she become part of a "file" — one of up
to 90 wards overseen by a single case administrator.

Los Angelés County's administrators have long juggled the heaviest caseloads in the
state. There have been persistent complaints that the crush of cases has led to lapses in
both day-to-day care and financial management.

The agency has been consistently late in filing court reports showing how it has handied
wards' money, often missing deadlines by a year or more. As of August, reports were
overdue in 192 cases.

The agency's goal is to see clients roughly every three months, a crucial element in
ensuring their well-being. In a recent performance audit, consultants said many wait far
longer. At least one had not been visited in a year.

Deputy Public Guardian Anne Bell tries to make visits one day a week, leaving her house
at 7:30 a.m. and packing in seven or eight stops in quick succession.

One day in September, Bell visited 83-year-old William Carpenter at a Burbank care
home. Observing that his clothes were faded and worn, she helped him order more
through a catalog. She checked with the nursing supervisor, who said Carpenter had
been given a "lap buddy" to prevent falls from his wheelchair.

“Is there anything you need?" Bell asked Carpenter.
“Not especially," he said. |

Next up was Owen Chalmers, 94, who lives at a Santa Monica nursing facility. Bell has
arranged for him to have a supply of birdseed so he won't use his food to feed the birds.
Sitting in a sun-washed courtyard, Chalmers complained that he can no longer walk and
needed an aide to lift him from his bed.

“Do you think you might be slowing down a little bit because of your age?" Bell asked
gently. "l know there are things you wish you could do, but | still think you're doing good.”

Bell handles the smallest caseload among the L.A. deputies, 75 clients with larger
estates. Still, one week out of four, she estimated, she gets stuck in the office and can't
make visits at all.

Beyond looking after her file, she rotates regularly onto the duty desk, picking up urgent
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calls for other deputies who are out.

This fall, the staff struggled to care for about 200 wards left without case managers when
one deputy took time off to recuperate from knee surgery and another retired without
giving notice. The workload has eaten away at morale, current and former employees
said. One deputy went on vacation and never returned.

Fierro said his staff often goes above and beyond for wards. When one turned 100, Bell
brought her an ice cream cake and balloons, at her own expense.

At times, however, simple tasks fall through the cracks.

A B-movie actress and model in the 1940s, Phyllis Planchard always loved to dress in
stylish clothes. A poetry lover, she collected the works of Robert Frost and Shelley. She
cherished a 1920s maple bedroom set that once belonged to her parents.

Planchard, then 77, was placed in the public guardian's hands in May 2000 after
exhibiting signs of confusion and mentai decline. She owned a house in North Hollywood,
but police found her living in her car. She was taken to a Burbank hospital, then
discharged to a nursing home in Glendale.

After becoming her conservator, the public guardian moved her possessions to a county
warehouse in Pico Rivera.

Attorney Lisa MacCarley, appointed to represent Planchard, said in court filings that she
had asked that at least a few personal items, particularly clothes, be brought to the
nursing home.

On photos from her acting days, Planchard wrote across the bottom: "A beautiful Phyllis
loves clothes!”

But for seven months, Planchard lived in an almost bare room.

She wore used clothing — even underwear — donated by her care home, mostly from
patients who had died.

“It's about human dignity. She was aware she had clothing and it wasn't brought to her,"
MacCarley said.

Planchard's nursing home complained about her treatment to professional conservator
Dan Stubbs, who asked a probate court to remove the public guardian from the case.

Agency officials said an employee eventually brought Planchard some belongings and

ordered her new clothes. Nonetheless, in 2001 a judge decided Planchard was better off
out of the public guardian's hands. The court named Stubbs as her caretaker.

Making Do With Less
Frustration with the public guardian reached a boil in 2003.

Senior-service agencies that usually routed referrals to the office began sending them to
private attorneys and conservators instead.

County officials formed a task force to air out grievances and propose ways that the
agency could clarify how it chose cases.

After months of meetings, many of its members came away convinced that the probate
program’s inadequacies would get even worse as baby boomers moved into old age. The

~county's population age 60 and older is expected to double between 2000 and 2010, from
800,000 to 1.6 million.

“We have to look at what we have looming," said Yvette Townsend, the task force's co-
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chairwoman and a former top official at the Department of Mental Health. "if we're having
problems now, imagine 10 years from now."

Driven by similar concerns, Antonovich brought a board motion last year to commission a
more comprehensive examination of the program.

An audit he requested, issued in April by Blue Consulting, was grim: The public guardian's
program for the elderly could not perform its basic function, it said.

Auditors blamed not only scant resources, but a lethargic culture and a top—heavy
structure in which each manager supervised an average of just three employees.

Fierro took exception, saying that managers handle a lot of casework because of the thin
staffing.

The $1.1 million approved by county supervisors last month will pay for 16 new
employees, including eight deputies.

But county officials have offered no guarantee that the positions wilf be paid for beyond
this fiscal year. If funding is not renewed, the public guardian could have to lay off all of
those it hired come July, Fierro said.

Still, the board's action is "an acknowledgment that if we're going to take care of what is a
growing part of the population, more resources will be necessary," said Marvin Southard,
head of the Department of Mental Health, the public guardian's parent agency.

{t came too late for Leslie Joseph Smith.

Smiith, 61, was referred to the Public Guardian's Office in March 1999. A drug user who
was often homeless, he had inherited his aunt's house in Watts and, with it, the prospect
of a better life.

Attorney Juanita Miller, who represented Smith's cousins in the probate of his aunt's
estate, said she called the guardian's office hoping it could find Smith and take care of the
home.

Over the next six months, the agency tried just twice to contact Smith after finding his last
known address through the Social Security Administration.

In April 1999, an investigator went to see him at the Wilshire Vista Board and Care, but
left after 15 minutes when told that Smith had gone for a walk, records show. Three
months later, a staff member checked back by phone, but was told Smith had moved out.

Still, that September, the agency decided to extend Smith the services it denies so many
others: It went to court and asked to become his conservator, saying he was a missing
person with an estate that needed protecting.

In fact, Smith was dead. He had been found face-down in an alley near skid row two
weeks earlier. His body lay in the county morgue, waiting to be claimed.

Two years passed before the public guardian, making a routine inquiry at the behest of its
lawyer, the county counsel, discovered that Smith had died.

“That's a little tough to swallow," Miller said. "Two Christmases had gone by. Two
Easters.”

In the meantime, the agency had sold the house Smith inherited and paid itself and its
lawyer almost $11,000 for work done on his behalf.

Even after discovering Smith had died, the agency did not natify his relatives, Miller said.

His unclaimed remains had been burned at the county crematory, which waited for
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someone to collect his ashes.
No one did.
After four years, the crematory placed them in a common grave for indigents.

The gravestone is marked “2000," the year of his cremation.

*

A AR I ST S AR L v

Researcher Maloy Moore contributed fo this report.

(BEGIN TEXT OF INFOBOX)

Little room for the needy

The Los Angeles Public Guardian's Office is the county's conservator of last resort. Once

a national model, it is now the only such agency in Southern California that has received
no support from county taxpayers.

Caseloads

Deputy public guardians in Los Angeles juggle the heaviest caseloads in the state.
Open cases: 502

Average caseload per deputy: 84

Dispositions

The agency rejects more than four of five aged citizens referred for help.
Cases rejected: 675

Of the cases rejected, 110 died while waiting

Cases accepted: 103

(2003 data)

Referrals

The office takes the highest percentage of its cases from an “access network" of hospitals
that pay a fee for each referral.

'Access network: 69% appointed
Adult Protective Services: 356%
Nursing homes/community: 10%

L.A. County-USC Hospital: 7%
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Sources: Times reporting, Los Angeles County Public Guardian, Blue Consulting Report
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STATE ADULT GUARDIANSHIP LEGISLATION:
DIRECTIONS OF REFORM - 2006

Commission on Law and Aging
American Bar Association

In 2006, at least eight states passed a total of 16 adult guardianship bills — as compared
with 25 bills in 15 states passed in 2005. California passed an omnibus package of four bills to
improve the administration of the adult guardianship system. Wisconsin enacted landmark
guardianship and adult protective services reforms. Florida passed a gamut of amendments
stemming from state reform recommendations. Also, states amended provisions concerning the

-127-

powers and duties of guardians, guardian reporting and accounting, emergency procedures and

transfer between jurisdictions. If you know of additional state guardianship legislation enacted in
2006, please contact FErica Wood, ABA Commission on Law and Aging,
ericawood(@staff.abanet.org, 202-662-8693.

A. California: Omnibus Conservatorship and Guardianship Reform Act

In November 2005, The Los Angeles Times published a hard-hitting exposé called
Guardians for Profit. The series examined the work of private professional and public guardians
in Los Angeles County and other select counties around the state. It was based on extensive
interviews, as well as a review of more than 2,400 cases, including every case handled by a
professional guardian (called “conservator”) in Southern California between 1997 and 2003.
There are about 500 professional guardians in the state, responsible for some $1.5 billion in
funds and critical decision-making for at least 4,600 vulnerable Californians. Professional
guardians handle about 15% of the guardianship cases in Southern California. Among the key
findings concerning professional guardianship in LA County were that:

e Some professional guardians actively solicited cases, filed petitions, carried heavy
caseloads, in some cases ignored incapacitated clients or even plundered estates, charged
hefty fees and were not always closely monitored by the court.

¢ More than half of the cases examined began with an “emergency” appointment, which gives
short shrift to procedural safeguards in place for regular guardianship proceedings.

e In at least 50 instances, professional guardians used their authority to benefit themselves or

their friends/relatives.
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Probate courts were swamped with cases and short of staff.

The county public guardianship program was swamped with cases and short of staff, forcing
it to reject more than four of five cases referred.

The much lauded California system of probate court investigators, whose job it is regularly
to check on incapacitated persons under guardianship, was swamped with cases and short of

staff, causing investigators to fall behind in making required visits.

The series received nationwide attention and spurred action in California, including

legislative hearings, introduction of several substantial legislative measures, and creation by

Chief Justice Ronald M. George of a statewide Probate Conservatorship Task Force charged with

making recommendations to improve the management of probate conservatorship cases in
California trial courts. In September, 2006, Governor Arnold Schwarzenegger signed into law
an Omnibus Conservatorship and Guardianship Reform Act, a package of four bills making
extensive changes in the state’s guardianship (“conservatorship™) system, as highlighted below,
from a summary by Daniel A. Pone, Senior Attorney, Administrative Office of the Courts, Office
of Governmental Affairs. Contact him for further information at daniel.pone@jud.ca.gov.

A.B. 1363 — makes reforms including enhanced court review and expansion of duties of the court

investigators:

v

Increases frequency of court review from one year after appointment and biennially
thereafter to six months after appointment and annually thereafter, unless court
determines that the conservator is acting in the best interests of the conservatee, in which
case the review would be in two years, with a status investigation one year prior to the

next scheduled review.

Expands duties of court investigators to include new investigations six months after
appointment, status investigations at one-year intervals, as well as in proposed temporary
appointments. Expands scope of investigations to include interviews of not only the
proposed conservatee, but also the petitioner, conservator, spouse, other relatives, friends,
neighbors. Requires that investigations be without prior notice to the conservator unless
court orders otherwise. Requires that investigator’s report be mailed to relatives unless

the court orders otherwise. Provides that upon investigator’s request, the conservator

must make available for inspection and copying the conservator’s books and records
concerning the conservatorship.

329

-128-




Strengthens court oversight. Requires the Judicial Council to develop a standard
accounting form and a simplified accounting form; and requires that all accountings be
submitted on the Council forms. Clarifies and expands the types of supporting
documentation submitted with each accounting. Sets out court actions upon material
errors in the accounting, including possible suspension and removal. Requires that
conservator’s books and records be made available for inspection and copying by any
person designated by the court, in order to verify the accounting.

Strengthens procedural protections in temporary conservatorships including service of
notice on the proposed conservatee and those named in the petition. Provides for a
petition to terminate a temporary conservatorship. Requires the Judicial Council to adopt
a rule establishing uniform standards for good cause exceptions to the five-day notice
requirement. With limited exceptions, requires attendance of proposed conservatee at the

hearing.

Makes other changes including but not limited to provisions on conservator
compensation, as well as court costs and fees. Requires Judicial Council to adopt a rule
specifying qualifications and education in conservatorships and guardianships; develop a
self-help educational video; study and make recommendations regarding performance
standards in conservatorship cases; develop a form for notice of hearing, for notice of
rights of the conservatee, and for objections to inventory and appraisal; and adopt a rule
establishing uniform standards of conduct for conservators and guardians regarding fees
that may be charged and asset management.

Clarifies role of public guardians to require public guardians to apply for appointment if
there is an imminent threat to an individual’s health or safety or the estate. If there is no
one else qualified and willing to act, the court must appoint the public guardian. The
public guardians must begin investigations within two business days of receiving a
referral. The public guardian also must meet new continuing educational requirements.

S.B. 1116 increases court oversight of moves of wards and conservatees and the sale of

conservatees’ personal residences.

v

Concerning moves, includes provisions about notice of change of residence; safeguards
in proposed removal of conservatee from personal residence; presumption that personal
residence is the least restrictive setting; determination by conservator of appropriate level
of care for the conservatee.
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v Concerning the conservator’s sale of conservatee’s personal residence, includes
g
provisions on procedures for sales and appraisals, requires a showing that there is no
other alternative available, and specifies limits on the conservator’s power to sell.

S.B. 1550 establishes a licensing and disciplinary scheme for professional fiduciaries in the
Department of Consumer Affairs; and prohibits, effective July 2008, appointment of a
professional fiduciary unless he or she is licensed under the act.

v A “professional fiduciary” is a person who acts as a conservator or guardian for two or
more persons at the same time who are not related to the professional or to each other.
Includes a person who acts as a trustee or agent under a durable power of attorney for
health care or finances for more than three people or three families at the same time who
are not related to the professional.

v Exempted from licensure are trust companies & employees, FDIC-insured institutions &
emplyees, public officers or public agencies including public guardians, persons whose
sole activity as a fiduciary is as a broker-dealer, broker-dealer agent or an investment
adviser representative, licensed attorneys, certified public accountants and enrolled
agents authorized to practice before the IRS.

v The new law sets out qualifications for licensure including criminal background checks, a
licensing examination, specified experience and education (both pre-licensing and

continuing).

S.B. 1716 allows the court to take appropriate action in response to informal ex parte
communications or complaints concerning the fiduciary’s performance of his/her duties and
responsibilities and/or a person who is subject to a guardianship or conservatorship proceeding.
It provides that the court may refer such complaints to a court investigator or take other
responsive action. The court must disclose the ex parte communication to all parties and counsel

unless necessary to protect the ward or conservatee.
B. Wisconsin: Landmark Reform

In 2006, attorneys and other advocates for older people and peoples with disabilities in
Wisconsin won a “triple crown” with the legislature’s passage of three major pieces of
legislation affecting guardianship, protective services and placement, and adult protection
systems. The summary below was prepared by Betsy Abramson, a Wisconsin attorney and
consultant, primarily in the area of abuse and neglect of vulnerable adults, with assistance from
attorney Ellen Henningsen of the Coalition of Wisconsin Aging Groups’ Elder Law Center and
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Jane A. Raymond, Wisconsin Department of Health and Family Services, Advocacy and
Protection Systems Developer. While this summary focuses exclusively on the new guardianship

law, for an overview of all three measures, see
http://www.wisbar.org/AM/Template.cfim?Section=Wisconsin Lawyer& TEMPLATE=/CM/ContentDisplay.c

fm&CONTENTID=59778.

The new guardianship law, 2005 Wisconsin Act 387 (SB 391) effective December 1, 2006,
was the work of a great number of dedicated members of the Wisconsin State Bar’s Elder Law
Section and others for nearly a dozen years. The work of the Section in creating the draft was a
reflection of decades of practice by attorneys who recognized the statute’s many problems.
Their experience showed that the statute was badly organized, used antiquated terms and
contained a “one legal standard fits all” regardless of whether guardianship of the person or
guardianship of the estate was sought. It was also lacking in due process and presumed that all
rights are removed unless a court specifically retains certain rights, failed to give appropriate
deference to previously-executed powers of attorney, did not specify in sufficient detail the
duties or responsibilities of guardians of the person or estate, and lacked procedure for removal
of a guardian, reinstatement of rights and other post-appointment matters. Highlights of the new
chapter (Chap. 54, Wis. Stats) include:

|. Definitions. The definitions section replaces antiquated terms such as “infirmities of
aging” and adds new definitions for “least restrictive,” “serious and persistent mental illness,”
“spendthrift” and “interested person.” Significantly, the law ceases referring to individuals as a
noun -- “an incompetent” -- and instead more sensitively creates a definition for an “individual
found incompetent,” as “an individual who has been adjudicated by a court as meeting the
requirements of sec. 54.10(3), Wis. Stats.”

2. Appointment Procedure. The new law greatly strengthens the due process protections
for proposed wards by requiring the court, before appointing either a guardian of the person or
guardian of the estate, to find that there is no less restrictive means of meeting the need for
assistance. Because there are different reasons for appointing the two different types of guardian
(guardian of the person and guardian of the estate) the provisions create different standards for
the two different types of guardians.

The new law also will improve selection of a guardian, by listing new (additional) factors for
a court to consider, including: whether a proposed ward had done any advance planning (e.g., a
power of attorney, trust); whether appointment of a guardian is the least restrictive means of
meeting the proposed ward’s needs; the individual’s preferences; the nature and extent of the
individual’s care and treatment needs as well as property and financial needs; whether the
proposed ward is at risk of abuse, exploitation, neglect or violation of rights; whether the

332

-131-




individual can adequately understand and appreciate the consequences of any impairment; the
individual’s management of activities of daily living; the individual’s understanding and
appreciation of the nature and consequences of any inability he or she may have regarding
personal needs or property management; any medication and the effect on the individual’s
behavior, cognition and judgment; and whether the disability is likely to be temporary or

permanent.

The court must appoint as guardian of the estate or person the agent under a previously
executed durable power of attorney or power of attorney for health care, respectively, unless this
would not be in the best interests of the proposed ward. The new law also reverses the former
presumption about powers of attorney so that a court now must identify specific reasons why a
guardian should be appointed despite the existence of a previously-executed power of attorney.
Also, it requires a proposed guardian to submit a sworn and notarized statement to the court
indicating whether he or she has ever been convicted of certain crimes, filed for or received
bankruptcy protection, or had certain professional licenses or certificates suspended or revoked.
The relevance of the proposed guardian’s history will then be determined by the court.

3. Limitations, Powers & Duties. Consistent with other states’ trends, the law emphasizes
limited guardianship and reverses presumptions of full guardianship by limiting the guardian to
powers authorized by statute or court order and that are the least restrictive form of intervention.
A ward retains all rights not assigned to guardian or otherwise limited by statute. The new law
provides a standard of duty for the guardian, separating the guardian’s relationship to the ward
(“to exhibit the utmost truthworthiness, loyalty and fidelity”) and the guardian’s standard when
acting on behalf of the ward (“...to exercise the degree of care, diligence and good faith...that an
ordinarily prudent person exercises in his or her own affairs”), and provides immunity if the

guardian does so.

The new statute then clearly and distinctly separates the duties from the powers, and
identifies which of the latter require court approval. The statute makes these listings separate for
a guardian of the estate and a guardian of the person. Highlights include a limited gifting
provision (only after notice and court approval) and provisions related to consent to psychotropic
medication, participation in research and experimental treatment. The law also provides
procedures for transfers of foreign guardianship.

4. Procedural Due Process. New due process provisions include providing the proposed ward
with additional rights regarding the required physical/psychological examination, the right to
remain silent during the examination, the right to request an additional examination, and a
required court order to force the [proposed] ward to submit to an examination.
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Additional protections are provided through required appointment of a guardian ad litem in
more situations, e.g., temporary guardianships, any action to expand, review or terminate a
guardianship or to review the conduct of a guardian. The new statute also lists the duties of a
guardian ad litem, including interviewing the proposed guardian and/or stand-by guardian to
determine fitness to serve and reviewing any existing powers of attorney, interviewing any
previously appointed agent and reporting to the court whether a previously-executed power of
attorney is adequate to preclude the need for guardianship and attend all court hearings.

In a change from current statute, the new statute makes it the petitioner’s responsibility to
ensure that the individual sought to be protected attends the hearing unless the guardian ad litem,
after a personal interview with the individual, waives attendance and certifies in writing to the
court why the individual person is unable to attend. This should not be done lightly. The
guardian ad litem is required to consider the ability of the individual to understand and
meaningfully participate, the effect of attendance on his or her physical or psychological health
and the individual’s wishes. If the individual is unable to attend only because of residency in a
facility, physical inaccessibility or lack of transportation, the hearing must be moved, upon
request, to where the individual resides.

The law also tightens up provisions related to the imposition of temporary guardianships.
It specifies the process, requiring the appointment of a guardian ad litem in all cases. It requires
a hearing, to be held no earlier than 48 hours after filing unless good cause is shown. The court
must specify the powers delegated to a temporary guardian, and a temporary guardian may not
sell real estate or expend more than $2,000 unless court approves and orders bond.

5. Post Appointment Provisions. The new measure requires a guardian of the estate to file
the estate’s inventory within 60 days, provides that reviews and modifications of guardianships
may be requested by wards age 18 and over, the guardian or anyone on the ward’s behalf, if at
least 180 days has passed since the last request or if there are exigent circumstances. It also
requires the appointment of a guardian ad litem in these matters and a hearing with the ward
present, right to counsel and jury trial. Finally, recognizing the great deal of abuse of vulnerable
adults, including by their guardians, the new statutes lists all in one place the specific criteria for
removal of guardian, cause for court action against a guardian, and remedies.

C. Florida: Gamut of Changes
The Florida legislature passed two guardianship bills in 2006 — one incorporating the

recommendations of the Guardianship Task Force and others; and a second with a focus on
monitoring and less restrictive alternatives. The highlights below rely on a summary by Edwin
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M. Boyer, Boyer & Jackson, Sarasota FL, as well as the House of Representatives Staff Analysis
accompanying each bill.

1. HB 457 — Task Force Recommendations. The 2003 legislature created a Guardianship

Task Force within the Department of Elderly affairs to recommend specific statutory and other
changes in guardianship. The Task Force report was submitted in 2005. HB 457 enacts many of
the recommendations of the Task Force, as well as the Florida State Guardianship Association,
the Statewide Public Guardianship Office and the State Long-Term Care Ombudsman Program.
Key elements relating to adult guardianship include:

Professional guardians. Under existing law, professional guardians are required to register
with the Statewide Public Guardianship Office annually. HB 457 redefines “professional
guardian” to remove a requirement for compensation. A professional guardian is any
guardian that serves three or more wards (non-relatives) at one time. It also provides that the
Office’s director may suspend or revoke registration if a guardian violates the provisions of
the code.

Emergency guardianship. The bill creates new requirements for reporting by emergency
temporary guardians. It also extends the automatic expiration of the guardian’s authority
from 60 to 90 days, with a possible 90-day extension.

Guardian gualifications and requirements. The bill makes credit and criminal investigation
requirements for both private and professional guardians more comprehensive and more
frequent, and includes inkless electronic fingerprints. In addition, it requires that guardian
education requirements must be completed within four months instead of one year from

appointment.

Rights of incapacitated person. New language emphasizes the importance of an incapacitated
person’s right to services maximizing the quality of life. The bill also clarifies rights that
cannot be delegated to a guardian; and provides that if the right to contract is removed, the
right to marry is subject to court approval.

Counsel for respondent. The bill specifies that a court-appointed attorney for an alleged
incapacitated person must be on the attorney registry compiled by the circuit’s indigent
services committee; and that appointments must be made on a rotating basis. Court appointed
attorneys must complete eight hours of education.

Examining committees. The bill includes new provisions concerning members of examining

committees, prohibiting members from being associated with or related to counsel for the
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petitioner or proposed guardian and from thereafter being appointed as guardian; increasing
educational requirements; and clarifying report requirements. Also, if a majority of
examining committee members conclude that the person is not incapacitated, the court must

dismiss the petition.

e Visits to incapacitated person. Existing law included no requirements to guardian visits to
incapacitated persons under their care. The new provisions mandate quarterly visits by
professional guardians and specify areas of assessment.

e Monitoring of guardians. The new law sets out a host of oversight requirements: (1)
inclusion of mental health condition as well as treatment and rehabilitation needs in the
guardian’s annual report; provisions concerning proof of payment for expenditures and
disbursements; authority for the clerks of court to audit accountings; a deadline for filing of
the final report upon termination; and a requirement that the inventory reflect any trusts of
which the incapacitated person is a beneficiary. The bill also amends the removal provisions,
setting out a rebuttable presumption that a guardian who is a relative is acting in the person’s
best interest. In addition, the Statewide Public Guardianship Office must investigate the
“practices of each office of public guardian related to the managing of each ward’s personal

affairs and property.”

e Guardian power. The bill permits a guardian to appoint a professional guardian as a
surrogate guardian if the guardian will be unavailable. Also, the bill permits guardians, with
court approval, to amend trusts in connection with estate planning (but the court retains
“oversight” of the assets transferred to the trust; and to challenge trusts.

2. HB 191 — Guardian Authority, Less Restrictive Alternatives and Monitoring. This bill
includes three basic changes to protect the interests of incapacitated persons:

o Consideration of less restrictive alternatives. The new measure clarifies that a guardian may
not be appointed if the court finds there is a less restrictive alternative, and provides that the
court must consider and find whether such an alternative exists. The amendments also
specify that when an interested person files a verified statement asserting a good faith belief
that the alleged incapacitated person’s trust, trust amendment or durable power of attorney is
invalid, and gives a reasonable factual basis, the instrument is not considered an alternative
to appointment of a guardian. However, this does not preclude the court from determining
that certain authority granted by a durable power of attorney remains in effect.

o Trust contests. The new provisions allow a guardian to sue to modify a trust previously
created by the ward and which may not be in the ward’s best interest. This is an exception to
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the prohibition in Florida law on filing an action against a trust prior to that trust becoming
irrevocable -- giving the guardian a new tool to address the effects of earlier exploitation.
The court must first find that the guardian’s action is in the ward’s best interest. (An
additional amendment concerning trusts provides that if the guardian creates or amends
revocable trusts or creates irrevocable trusts of property of the ward’s estate for tax planning
and estate planning purposes, the court retains oversight of the assets transferred to the
trust.)

¢ Appointment of court monitor. A 2003 Florida Supreme Court Commission on Fairness,
Committee on Court Monitoring, recommended steps for stronger court oversight, and HB
191 incorporates some of the Committee recommendations. Florida law allows the court to
appoint a court monitor “upon inquiry from any interested person” or on its own motion, to
investigate concerning the welfare of the ward and report to the court. The new law requires
that the order appointing the monitor be served on the guardian, ward and others; and that
the monitor’s report be verified, and served on these parties as well. It allows the court to
take further protective actions in response to the monitor’s report. The amendments also
permits the court to appoint an emergency court monitor without notice in the event of
imminent danger, for 60 days or upon finding of no probable cause, with a possible
extension of 30 days. Upon review of the monitor’s report, the court must determine
whether there is probable cause for further action -- and if so, must issue an order to show
cause to the guardian or other respondent. The law provides for actions the court may take
prior to and following the hearing on the show cause order.

D. Virginia & Idaho: Guardian Powers After Ward’s Death

Both Virginia and Idaho tackled the issue of guardianship powers following the death of
the incapacitated person, if there is no executor or administrator immediately in place. The
Virginia measure pertains only to public guardians, while the Idaho law targets all guardians
generally. In Virginia, HB 856 allows public guardians or conservators to make funeral,
cremation or burial arrangements after the death of an incapacitated person if the next of kin do
not wish to make the arrangements and the public guardian or conservator has made a good faith
effort to locate the next of kin. Idaho SB 1322 similarly authorizes the guardian — or if no
guardian at the time of the death of the individual, the conservator — to dispose of the deceased
person’s remains, including creation, if a hierarchical list of relatives and others fail to exercise
their right to do so within 40 days of the death.

E. Maine: Emergency Guardianship
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Maine addressed emergency situations, for which the statute and eventually the court
must make a difficult balance between procedural safeguards and prevention of irreparable
harm. An emergency guardianship, sometimes established without full procedural protections,
may open the door for a plenary and permanent appointment. In the landmark case Grant v.
Johnson, 757 F. Supp. 1127 (D. Or. 1991), a federal district court declared the Oregon
temporary guardianship statue unconstitutional in that it did not provide minimum due process
protections. Following the Grant decision, a number of states revised their temporary

guardianship provisions.

Maine’s HP 1475/LD 2087 clarifies and strengthens emergency procedures by: (1)
defining the need for a temporary guardian or conservator as preventing “serious, immediate and
irreparable harm to the health or financial interests of the person. . .;” (2) providing for notice
orally and in writing to the respondent and designated others prior to filing a petition; and (3)
providing that notice is not required if it would put the person at substantial risk of abuse, neglect
or exploitation, would not be effective or for other good cause.

F. Idaho: Guardianship Jurisdiction

Our mobile society frequently creates complex jurisdictional issues in adult guardianship,
including: (1) If more than one state is involved, which state should have initial jurisdiction; (2)
If the ward is moved to another state, how should the guardianship be transferred; and (3) To
what extent should a court in one jurisdiction recognize and enforce a guardianship order in

another jurisdiction?

These issues are addressed to some extent by provisions in the Uniform Guardianship and
Protective Proceedings Act and the National Probate Court Standards, but gaps remain. Thus,
the National Conference of Commissioners on Uniform State Laws has appointed a
Guardianship Jurisdiction Drafting Committee for a Uniform Guardianship and Protective
Proceedings Jurisdiction Act. Once the model act is completed and is approved by the National
Conference (and recognized by the ABA House of Delegates), it will be.important for states to
consider its adoption, so that maximum reciprocity will be achieved.

However, in the meantime, while the committee deliberates, states continue to act. In
2006, Idaho SB 1326 enacts a set of provisions on “Foreign Guardianships and
Conservatorships.” The new law includes specific procedures for receipt and acceptance by the
court of a guardianship and a conservatorship from another jurisdiction; as well as the converse
-- transfer of guardianships and conservatorship to another jurisdiction. In both cases, the law
provides for a petition; notice to the ward, named relatives and to the other jurisdiction; and
allows the court to hold a hearing on its own motion or the motion of the ward or any interested
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person. The act specifies that the court must determine that the transfer “is in the best interest of
the ward” and directs the court to “coordinate with the foreign court.”

In receiving a case from another state, the court must request the foreign court: (1) certify
that it has no knowledge that the guardian engaged in malfeasance, that report filings have been
satisfactory and that bond requirements have been performed; and (2) forward copies of all
relevant filings. The court must give full faith and credit to the foreign court’s determination of
incapacity and the powers and duties of the guardian, but may modify the provisions of the
guardianship to bring it into compliance with state law or rules. A transfer may not be “for the
purpose of avoiding or circumventing the provisions to the guardianship order.” The court must
review the provisions of the guardianship within a reasonable period of time after the transfer.

A transfer of a case fo another state occurs in cases in which the ward “has moved
permanently to another jurisdiction” — that is, if the ward has resided there for more than 12
consecutive months, if the guardian notifies the court that the ward intends to move or has
moved there permanently, or if the court receives notice of a guardianship petition filed there.
The court must transfer the guardianship if the guardian is in good standing, is not moving the
ward to circumvent the court order, and the transfer is in the ward’s best interests. The court
must notify the foreign court of any significant problems, indicate satisfactory report filings and
compliance with bonding requirements; and must forward copies of all filings to the foreign
court. To coordinate the transfer, the court may delay the effective date, make the transfer
contingent upon the acceptance of the guardian in the other 