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Dear Ms. Halsey:

This letter is in response to your letter dated April 30, 2012, régarding the test claim entitled
Uniform Complaint Procedures (K-12), 03-TC-02, filed by Solana Beach School District. The
California Department of Education (CDE) has reviewed the questions and requests contained
in your letter and provides the following responses.

item 1

Is participation in any of the programs spec:fled by title 5, sect/on 4610, voluntary on the part of
school districts or county offices of education?

a. If so, please ldentlfy which program or programs are vo/untary and the reason
that participation is voluntary?

Response to Iltem 1

With the exception of Child Nutrition programs and Special Education programs which are
required pursuant to Federal law, all other programs specified in title 5, section 4610 are
voluntary. Support for this conclusion is as follows:

1. Adult Education. The CDE can find no statutory language that requires districts to participate
in the Adult Education program. Additionally, the statutory language evidences that districts
seek approval from the CDE to establish and maintain classes for adults and that the
establishment of an Adult Education program is discretionary on the part of the district
(Education Code sections 52501 and 52503). ‘

2. Consolidated Categorical Aid Programs as listed in Education Code section 64000(a). There
are 14 programs listed in part (a) of this section. Parts (b) and (c) of this section clearly
‘evidence that participation is voluntary and that districts elect to apply for state and federal
funds.

3. Migrant Education. The CDE can find no statutory language that requires districts to
participate in the Migrant Education program. Additionally, the statutory language evidences
that participation is voluntary due to the fact that districts apply for funding and there is no -
requirement that they do so. Education Code section 54443.1(h) states in part, “School districts
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-and other education agencies shall be eligible to apply for funding to serve migrant pupils 7
upon application to their respective region,...” (Emphasis added.)

4. Career Technical and Technical Education and Career Technical and Technical Training
Programs:. The CDE can find no statutory language that requires districts to participate in this
program, and the relevant statutory language found in Education Code sections 52300-52480 is
discretionary. For example, Education Code section 52301(a)(1) states in part, “The county
superintendent of schools of each county, with the consent of the state board, may establish
and maintain, or with one or more counties may establish and maintain, a regional occupational
center, or regional occupational program,...” (Emphasis added.)

5. Child Care and Development Programs: The CDE can find no statutory language that
requires districts to participate in this program and the relevant statutory language found in
Education Code sections 8200-8493 sets forth a voluntary contractual relationship between the
CDE and the provider of services.

Item 2

Identify any money appropriated for purposes of the programs specified in title 5, section 4610,
by Budget Act line item and fiscal year (beginning in the 2002-2003 fiscal year).

a. Is there any portion of the amount appropriated that can be, or must be, used for
purposes of complying with California Code of Regulations, title 5, section 4600 et
seq.? If so, please identify the source of authority or the source of the requirement.

b. If so, is this amount sufficient to cover the costs of compliance with California Code
of Regulations, title 5, section 4600 et seq.? Please explain why or why not?

Response to Item 2

The CDE will defer to the Department of Finance to provide the Budget Act line items and
appropriations for the programs at issue.

The CDE is not aware of any restriction on using appropriations made for the programs at issue
for purposes of complying with California Code of Regulations, title 5, section 4600 et seq., or
any requirement that a portion of the appropriations must be used to comply with California
Code of Regulations, title 5, section 4600 et seq.

As the CDE has no knowledge as to whether funds appropriated must or can be used to meet
the requirements of California Code of Regulations, title 5, section 4600 et seq., it has no basis
with which to argue whether such funds are sufficient to meet the requirements of the
regulations at issue. :

Item 3

All of the programs specified in title 5, section 4610, and the prohibition against discrimination in
educational programs predate September 25, 1991 (the operative date of title 5, section 4600 et

seq.).
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a. Did any complaint process for the purpose of alleging violations of the specified
programs or for purposes of alleging unlawful discrimination exist prior to the
adoption of California Code of Regulations, title 5, section 4600 et seq.?

b. If so, please specifically identify any statute, regulation, or executive order that
provided for any complaint process or processes.

Response to Item 3

Under Federal law, many of the requirements of title 5, sections 4620, 4621, and 4622 are
provided for, or anticipated by, 34 CFR Part 106 which is titled, “Nondiscrimination on the Basis
of Sex in Education Programs or Activities Receiving Federal Financial Assistance.” Section
106.8 (adopted in 1980) reads as follows:

(a) Designation of responsible employee. Each recipient shall designate at least
one employee to coordinate its efforts to comply with and carry out its
responsibilities under this part, including any investigation of any complaint
communicated to such recipient alleging its noncompliance with this part or
alleging any actions which would be prohibited by this part. The recipient shall
notify all its students and employees of the name, office address and telephone
number of the employee or employees appointed pursuant to this paragraph.

(b) Complaint procedure of recipient. A recipient shall adopt and publish
grievance procedures providing for prompt and equitable resolution of student
and employee complaints alleging any action which would be prohibited by this
part.

The term “recipient” is defined at 34 CFR 106.2(i) which states:

Recipient means any State or political subdivision thereof, or any instrumentality
of a State or political subdivision thereof, any public or private agency, institution,
or organization, or other entity, or any person, to whom Federal financial
assistance is extended directly or through another recipient and which operates
an education program or activity which receives such assistance, including any
subunit, successor, assignee, or transferee thereof.

Additionally, under State law, complaints involving allegations of discrimination are addressed
pursuant to Government Code sections 11135 and 11136 (enacted in 1977).

Government Code section 11135(a) states:

No person in the State of California shall, on the basis of race, national origin,
ethnic group identification, religion, age, sex, sexual orientation, color, genetic
information, or disability, be unlawfully denied full and equal access to the
benefits of, or be unlawfully subjected to discrimination under, any program or
activity that is conducted, operated, or administered by the state or by any state
agency, is funded directly by the state, or receives any financial assistance from
the state. Notwithstanding Section 11000, this section applies to the California
State University.
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Government Code section 11136 states:

Whenever a state agency that administers a program or activity that is funded
directly by the state or receives any financial assistance from the state, has
reasonable cause to believe that a contractor, grantee, or local agency has
violated the provisions of Section 11135, or any regulation adopted to implement
such section, the head of the state agency shall notify the contractor, grantee, or
local agency of such violation and shall, after considering all relevant evidence,
determine whether there is probable cause to believe that a violation of the
provisions of Section 11135, or any regulation adopted to implement such
section, has occurred. In the event that it is determined that there is probable
cause to believe that the provisions of Section 11135, or any regulation adopted
to implement such section, have been violated, the head of the state agency
shall cause to be instituted a hearing conducted pursuant to the provisions of
Chapter 5 (commencing with Section 11500) of this part to determine whether a
violation has occurred.

If you have any questions regarding this letter, please co_ntact me at (916) 319-0860.

Sincerely,

Todd M. Smith
Deputy General Counsel

TMS:hw
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PROOF OF SERVICE
Commission on State Mandates
I, the undersigned, state that I am a citizen of the United States, over the age of 18 '

years, a resident of the State of California, and not a party to this action. All documents were

|| printed or copied on recycled paper. My business address is 1430 N Street, Suite 5319,

Sacramento, California 95814.

On June 15, 2012, I served the:

o Letter Regarding Uniform Complaint Procedures (k-12) (03-TC-02)

by electronic mail, addressed as follows:

Ms. Jill Kanemasu
jkanemasu(@sco.ca:.gov

Mr, Mark Rewolinski
markrewolinski@maximus.com

Ms. Juliana F. Gmur
julianagmur@msn.com

Mr. Dennis Speciale
DSpeciale(@sco.ca.gov

Mr. Patrick Day
patrick dav@siusd.org

Mr. Jim Spano
iSpano(@sco.ca.gov

Mr. Mike Brown
mikeb(@sia-us.com

Ms. Sandy Reynolds
Sandrareynolds 30@msn.com

Mr. Michael Johnston
michaeliohnston@clovisusd.k12.ca.us

Ms. Beth Hunter
bhunter(@centration.com

Mr. David E. Scribner
dscribner@max8550.com

- Mr. David Cichella
dcichella@csmcenﬁl'al.com

Ms. Andra Donovan
adonovan(@sandi.net

Ms. Melissa Mendonca
mmendonca@sco.ca.gov

Amy Bisson Holloway
ahollowa@cde.ca.gov

Mz, Christien Brunette
christienbrunette(@maximus.com

Mr. Arthur Palkowitz
apalkowitz@stutzartiano.com

Ms. Jennifer Kuhu
Jennifer.kuhn@lao.ca.gov

Ms. Harmeet Barkchat
harmeet@calsdrc.com

- Mr. Robert Miyashiro

robertm(@sscal.com

Mr. Steve Shields
steve(@shieldscg.com

Ms. Carol Bingham
cbingham(@cde.ca.gov

Mzr. Joe Rombold
joer(@sia-us.com

Mr. Nicolas Schweizer
Nicolas.schweizer@dof.ca.gov
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Mr, Jay Lal
JLal(@sco.ca.gov

Ms. Jolene Tollenaar :
jolene tollenaar@mgtamer.com

Mr. Daniel Shinoff
dshinoff(@stutzartiano.com

‘Ms. Evelyn Calderon-Yee
eyee(@sco.ca. gov

Mr. J. Bradley Burgess
Bburgess@megtamer.com

Ms. Lacey Baysinger
LBaysinger{@sco.ca.gov

Ms. Yazmin Meza
Yazmin.meza@dof.ca.gov

Mr. Todd M. Smith
tsmith(@cde.ca.gov

Ms. Kathy Rios
krios(@sco.ca.gov

Mzt. Paul Golaszewski |
Paul.Golaszewski@lao.ca.gov

M, Jeff Goldstein
ieffeoldstein@maximus.com

I declare under penalty of perjury that the foregoing is true and correct. Executed this

15th day of June 2012, at Sacramento, California.

Ms. Susan Geanacou
Susan.geanacou(@dof.ca.gov

Mr. Keith B. Petersen
kbpsixten@aol.com

Ms. Socorro Aquino -
SAquino@sco.ca.gov

Mr. Keith Nezaam
Keith.Nezaam(@dof.ca.gov

Ms. Donna Ferebee
donna.ferebee@dof.ca.gov

Mr. Allan Burdick
allan burdick@mgtamer.com

Mr. Frank Murphy
frankmurphy(@maximus.com

Mr. Chris Ferguson
Chris.Ferguson@dof.ca.gov

Mr. Andy Nichols
andy(@nichols-consulting.com

Ms. Kris Kuzmich
Kris. Kuzmich@sen.ca.gov
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