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U.S. Bank Plaza Building
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Sacramento, CA 95814
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Uniform Complaint Procedures (K-12)

Dear Ms. Higashi:

Please find enclosed a supplement to the test claim filing, specifically, a history of the
Title 5, CCR, sections included in the test claim.
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No. CSM. 03-TC -02

Uniform Complaint Procedures (K-12)

History Index for
Title 5, California Code of Regulations

Section 4600
Section 4610
Section 4611
Section 4620
Section 4621
Section 4622
Section 4630
Section 4631
Section 4632
Section 4640
Section 4650
Section 4651
Section 4652
Section 4660
Section 4661
Section 4662
Section 4663
Section 4664
Section 4665
Section 4670
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SUPPLEMENTAL INFORMATION
This supplement to the test claim provides an index and copy of each change to
the Title 5, CCR, sections included in the test claim. The Registers cited are attached
as Exhibit A. Amended language is underlined (new language) or stricken out (deleted
language).
HISTORY OF TITLE 5, CCR, SECTIONS INCLUDED IN THE TEST CLAIM

Register 92-03 § 4600: New section added.

§ 4610: New section added.

§ 4611: New section added.

§ 4620: New section added.

§ 4621: New section added.

§ 4622: New section added.

§ 4630: New section added.

§ 4631. New section added.

§ 4632: New section added.

§ 4640: New section added.

§ 4650: New section added.

§ 4651: New section added.

§ 4652: New section added.

§ 4660: New section added.

§ 4661: New section added.

§ 4662: New section added.
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§ 4663: New section added.
§ 4664: New section added.
§ 4665: New section added.
§ 4670: New section added.
§ 4671. New section added.

Register 92-18 § 4611: Amendment of subsection (a) and NOTE as an
emergency.

Register 92-44 § 4611: Certificate of Compliance transmitted to OAL and filed
10-28-92.

Register 93-51 § 4611: Change without regulatory effect amending subsection
(c), adopting new subsection (d) and relettering
subsections, pursuant to Title 1, Section 100, California
Code of Regulations.

Subsequent Registers: There may be changes to the regulations after the date the

test claim was filed, which are not included.
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CERTIFICATION
By my signature below, | hereby declare, under penalty of perjury under the laws
of the State of California, that the information in this document is true and complete to
the best of my own knowledge or information or belief, and that the attached regulations
are true and correct copies of documents from archives of a recognized law library.

. gﬁ- .
EXECUTED this day of January 2008, at Sacramento, California

(odts e

FOR THE TEST CLAIMANT

Keith Petersen, President
SixTen and Associates
ATTACHMENT

Exhibit A Title 5, CCR Registers




Title 5, CCR, 92-03

§ 4600 § 4651
§ 4610 § 4652
§ 4611 § 4660
§ 4620 § 4661
§ 4621 § 4662
§ 4622 § 4663
§ 4630 § 4664
§ 4632 § 4665
§ 4640 § 4670

§ 4650
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(2) The plan has been approved by the school advisory council esteb-
lished under Section 4423;

(3) In the case of a school district in which there are one or more
schools described in subsection (b) and theve arc also one or more other
participating schools, the local educational agency makes EIA funds
available for children in such schools described in subscction (b) in
amounts which, per educationally disadvantaged child served, equal or
exceed the amount of such funds made available pereducationally disad-
vantaged child served in such other schools;

{4) EIA funds may be provided to such schools in amounts which, per
child served who is not educationally disadvantaged, equal the amount
of funds provided under this seciton which, per educationally disadvan-
saged child served, are made available for children in such schools; and

(5) The average per-pupil expenditure in schools described in subsec-
tion (b) (excluding amounts expended under this section) for the fiscal
yearin which the plan is to be carried out will not be lessthan suchexpen-
diture in such schools in the previons fiscal year.

(d) The Superintendent of Public Instruction may approve the plan of
any local educational agency fora schoolwide program if that plan meets
the requirements of subsection (c).

(¢) For any schoo} with 2n approved plan under this section, the local
school district shall be relieved of requirements with respect to:

(1) Maintaining separate accounting records for each funding source,

{2) Identifying particular students as being eligible to participate, ard

(3) Demonstrating that services provided from those funding sources
are supplementary to the base program. The local district shall, however,
demonstrate that the services provided in such schools are substantially
greater than services furnished to schools without funding and shall meet
all other school plan requircments contained in law and regulations.
lgt;né é_t’lgl;‘onty cited: Sections 54004-54005, Education Code. Reference: 20

S ————

Article 2. School Security

§4502. Improvement of School Security.

School districts may request thatthe Superintendent of Public Instruc-
tion approve a specific portion of the EIA funds they receive be desig-
nated forexpenditure for noninstructional coststoimprove school securi-
ty. Such noninstructional expenditures may be used to meet costs arising
from incidents of vandalism, necessary security costs, insurance costs,
andjor other costs directly related to school security. In such application,
school districts will specify the amounts of such funds and the purpose
of such expenditures. No school district shall request an amount for such
purposes which exceeds the portion of $2,000,000 that the student popu-
Jation (K-12) of such district represents of the student population (K-12)
of the state.

Note: Authority cited: Section 54007, Education Code. Reference: Section
54007, Education Code.

§4503. Alternative Program Options for Special Needs.

(s) E1A funds may be used tocarry outany orall of the three alternative
special program options permitted by this section subject to the provi-
sions of subsection (b).

(b) Program options permitted by subsections (c), (d), and (e) of this
section may only be exercised if:

(1) The school parent advisory council has approved and the district
parent advisory council has reviewed the implementation of such option.

(2) The school proposing to exercise such option is a school which is
participating in the state compensatory education program.

{3)Not more than 25 percent of adistrict’s EIA allocation is expended
to carry out the prograin options authorized by this sectionand the school-
wide program options authorized by Sections 4500 and 4501.

(4) A schoolwide needs assessment has been conducted to determine
the necessity of moviding such option(s).

(c) Students who have been eligitle and have participated in compen-
satory education programs in accordance with the objective criterion es-
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tablished by the districtpursuanttoS@cﬁonsMMandMlS may continue
« participate in such services, even though such student no longer meets
the objective criterion, if such student met the objective criterion in cither
of the two preceding fiscal years.

(d) In schools with more then 50 pereentof their students from low in-
come families (determined in accordance with Section 4412), students
who do not meet the objective criterion established by the district pur-
suant to Sections 4414 and 4415, but who test below the 90th percentile
(as established through the use of the appropriate test instruments pur-
suant to Section 4414) may be eligible to seceive excess cost services in
order that they may be assisted in reaching their full potential.

(e)If adequately documented in aschoolwide needsassessment, apar-
ticipating SCE schcol may use EIA funds toconduct aschoolwide project
which is explicitly designed to provide assistance to the educationally
disadvantaged students attending such schools.

Note: Authority cited: Section 54005, Education Code. Reference: Section
54004.1, Education Code.

A ————

Subchapter 8. Bilingual Education
Programs

Norte: Authority cited: Section 54020, Education Code. Reference: Section
54004.7, Education Code.
Hisrory
1. Repeaier of Chapter 8 (Sections 4300-4305) filed 9-5-79; effective thirtieth
day thereafter (Register 79, No. 36). For history of former chapter, see Regis-
ters 78, Nox 20; 77, No. 39; and 75, No. 21.

#
Subchapter 9. Bilingual-Bicultural

Education Programs

Note: Authority cited: Section 54020, Education Code. Reference: Section
54004.7, Education Code.
HisTorY
1. Repealer of Chapter 9 (Anticles 1-4; Sections 4310-4322, not consecutive)
filed 9-5-79; effective thirtieth day thereafter (Register 79, No. 36), Forhistory
of former chapter, see Registers 78, No. 20; 77, No. 39; and 71, No. 13.
’

Chapter 5.1. Uniform Complaint
Procedures

\

Subchapter 1. Complaint Procedures

\

Article 1.

§4600. General Definitions.

As used in this Chapter, the term:

(a) " Appeal” meansarequest made inwriting toa level higherthan the
original reviewing level by an aggrieved party requesting reconsidera-
tion or a reinvestigation of the lower adjudicating body '3 decision.

(b) "Complainant” means any individual, including a person’s duly
authorized representative or an interested third party, public agency, or
organization who files a written complaint alleging viclation of federal
or state laws orregulations, including allegations of unlawful discrimina-
tion in programs and activities funded directly by the state or receiving
any financial assistance from the state.

(c)"Complaint” meansa written and signed statement alleginga viola-
tion of a federal or state law or regulation, which may include an allega-
tion of unlawful discrimination. If the complainant is unable to put the
complaint in writing, due to conditions such as illiteracy or other handi-
caps, the public agency shall assist the complainant in the filing of the
complaint.

(d) “Complaint Investigation™ means an administrative process used
by the Department or local agency for the purpose of gathering data re-
grrding the complaint.

Definitions

Reglar 92, No. 3; 1-17-92
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(¢) “Complaint Procedure™ means an internal process used by the De-
partment or local agency to process and resolve complaints.

(f) “Compliance Agreement” means an agreement between the De-
partmentand alocal agency, following a finding of noncompliance by the
Department, developed by the local agency and approved by Department
to resolve the noncompliance.

(g) “Days" means calendar days unless designated otherwise.

(h) “Department” means the Califomia Department of Education.

) “Direct State Intervention” means the steps taken by the Depart-
ment to initially investigate complaints or effect compliance.

(j) “Local Agency" means a school district govemning board or alocal
public or private agency which reccives direct or indirect funding orany
other financial assistance from the state to provide any school programs
or activities or special education or related services. “Local educational
agency” includes any public school district and county office of educa-
tion.

(k) “Mediation” means a problem-solving activity whereby a third
party assists the parties to a dispute in resolving the problem.

¢) “State Mediation Agreement” means a written, voluntary agree-
ment, approved by the Department, which is developed by the local
agency and complainant with assistance from the Department toresolve
an allegation of noncompliance.

(1) “State Agency” means the State Departments of Mental Health or
Health Services or any other state administrative unit that is or may be
required to provide special education or related services to handicapped
pupils pursuant to Govemnment Code section 7570 et seq.

(n) “Superintendent” means the Superintendent of Public Instruction
or his or her designee.

Norte: Authority cited: Sections 232 and 33031, Education Code; Section 11 138,
Government Code. Reference: Sections 210, 220, and 260, Education Code; Sec-
tions 11135 and 11138, Government Code,

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

Article 2. Purpose and Scope

§4610. Purpose and Scope.

(a) This Chapter applies to the filing, investigation and resolution of
a complaint regarding an alleged violation by a local agency of federal
or state law or regulations goveming educational programs, including al-
legations of unlawful discrimination, in accordance with the provisions
of Title 34, CFR, Sections 76.780~783 and 106.8; Title 22, CCR, Sec-
tions 98300-98382; and California Education Code Sections 49556 and
8257. The purpose of this Chapter is to establish a uniform system of
complaint processing for specified programs or activities which receive
state or federal funding.

(b) This Chapter applies to the following programs administered by
the Department:

(i) Adult Basic Education established pursuant to Education Code sec-
tions 8500 through 8538 and 52500 through 52616.5;

(ii) Consolidated Categorical Aid Programs as listed in Education
Code section 64000(a);

(iii) Migrant Education established pursuant to Education Code sec-
tions 54440 through 54445;

(iv) Vocational Education established pursuant to Educetion Code
sections 52300 through 52480,

(v) Child Care and Development programs established pursuant to
Education Code sections 8200 through 8493;

(vi) Child Nutrition programs established pursuant to Education Code
sections 49490 through 49560; and

(vii) Special Education programs established pursuant to Education
Code sections 56000 through 56885 and 59000 through 59300

(c) This Chapter also applics to the filing of complaints which allege
unlawful discrimination on the basis of ethnic group identification, reli-
gion, age, sex, color, or physical or mental disability, in any program or
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activity conducted by a local agency, which is funded directly by, or that
receives or benefits from any state financial assistance.

Nore: Authority cited: Sections 232, 8261, 33031,49531, 49551, 54445, 52355,
52451, and 56100(a) and (j), Education Code; Section 11138, Govemment Code,
Reference: Sections 210, 220, 260, and 49556, Education Code; Sections 11135
and 11138, Government Code.

History
1. New section filed 8-26-91; operative 9~25-91 (Register 92, No. 3).

§4611. Referring Complaint issues to Other Appropriate
State or Faderal Agencies.

The following complaints shall be referred to the specified agencies
for appropriate resolution and are not subject to the local and Department
complaint procedures set forthin this Chapter unlessthese procedures are
made applicable by separate interagency agreements:

(a) Allegations of child abuse shall be referred to the applicable
County Department of Social Services (DSS), Protective Services Divi-
sion or appropriate law enforcement agency.

(b) Health and sefety complaints regarding a Child Development Pro-
gram shall be referred to Department of Social Services for licensed - -i-
lities, and to the appropriate Child Development regional administrator
for licensing-exempt facilities,

(c) Discrimination issues involving Child Nutrition Programs or Title
IX of the Educational Amendments of 1972 shall be referred to the U.S.
Office of Civil Rights (OCK). Title IX complainants will only be referred
to the OCR if there is no state discrimination law or regulation at issue.
Unless otherwise negotiated through a memorandum of understanding/
agreement, a preliminary inquiry and/or investigation conceming these
complaints will be conducted by OCR. The complainant shall be notified
by certificd mail if his or her complaint is transferred to OCR by the Su-
perintendent.

(d) Employment discrimination complaints shall be sent to the State
Department of Fair Employment and Housing (DFEH) pursuant to Title
22, CCR, Section 98410. The complainant shall be notified by certified
mail of any DFEH transferral.

(¢) Allegations of fraud shall be referred to the responsible Department
Division Director and the Department’s Legal Office.

Note: Authority cited: Section 33031, Education Code; Section 11138, Govern-
ment Code; Sections 71020 and 71025, Education Code. Reference: Sections
11135, 11136, and 11138, Govemnment Code.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

Article 3. Local Agency Compliance

§4620. Local Educational Agency Responsibllities.

Each local education agency shall have the primary responsibility to
insure compliance with applicable state and federal laws and regulations.
Each local educational agency shall investigate complaints alleging fail-
ure to comply, and seek to resolve those complaints in accordance with
the procedures set out in this Chapter.

NoTe: Authority cited: Sections 232 and 33031, Education Code; Section 11138,

Govemment Code. Reference: Section 260, Education Code; Section 11135,
Govemment Code; and 34 CFR 76.780 ~ 76.783 and 106.8,

History
1. New section filed 8-26-91; operative 9-25-91 (Regisler 92, No. 3).

§4621. District Policles and Procedures.

(a) Each local educational agency shall adopt policies and procedures
consistent with this Chapter for the investigation and resolution of com-
plaints. Local policies shall ensure that complainants are protected from
retaliation and that the identity of the complainant alleging discrimina-
tion remain confidential as appropriate. School Districts and County Of-
fices of Education shall submit their policies and procedures to the local
governing board for adoption within one year from the effective date of
this chapter. Upon edoption, the districtmay forward acopy tothe Super-
intendent,

(b) Each tocal educational agency shall include in its policies and pro-
cedures the person(s), employee(s) or agency position(s) o unil(s) re-

Reglater 92, No, 3: 1-17-92
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sponsible for receiving complaints, investigating complaints and cnsur-
inglocal cducational agency compliance. The local educational agency’s
policies shall cnsure that the person(s), employee(s), position(s) or
unit(s) responsible for compliance and/or investigations shall be know]-
edgeable about the laws/programs that he/she is assigned to investigate.

NoTe: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Govemment Code. Reference: Section 260, Education Code; Section 11135,
Govemnment Code; and 34 CFR 76.780 - 76.783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§4622. Notice; Notice Reciplents; Notice Requirements.
Each local educational agency shall annually notify in writing, as
applicable, its students, employees, parents or guardians of its students,
the district advisory committee, school advisory committees, and other
interested parties of theirlocal educational agency complaint procedures,
including the opportunity tv appeal to the Department and the provisions
of this Chapter. The notice shall include the identity (identities) of the
person(s)responsible forprocessing complaints. The notice shall alsoad-
visethe recipient of the notice of any civil law remedies that may beavail-
able, and of the appeal and review procedures contained in sections 4650,
4652, and 4671 of this Chapter. This notice shall be in English, and when
necessary, inthe primary language, pursuantto section 48985 of the Edu-
cation Code, or mode of communication of the recipient of the notice.
NotE: Authority cited: Sections 232 and 33031, Education Code; Section 11138,

Government Code. Reference: Sections 11135 and 11138, Govemment Code; 34
CFR 76.780-76.783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

T ——

Article 4. Local Complaint Procedures

§ 4630. Filing a Local Complaint; Procedures, Time Lines.

(2) For other than discrimination complaints, any individual, public
agency ororganization may file a written complaint with the administra-
tor/superintendent of the local educational agency, alleging a matter
which, if true, would constitute a violation by that local educational
agency of federal or state law or regulation governing the programs listed
in section 4610(b) of this Chapter.

(b) An investigation of alleged unlawful discrimination shall be initi-
ated by filing a complaint not later than six months from the date the al-
leged discrimination occurred, or the date the complainant first obtained
knowledge of the facts of the alleged discrimination unless the time for
filing is extended by the Superintendent, upon written request by the
complainant setting forth the reasons for the extension. Such extension
by the Superintendent shall be made in writing. The period for filing may
be extended by the Superintendent for good cause for a period not to ex-
ceed 90 days following the expiration of the time allowed. The Superin-
tendent shal) respond immediately upon receipt of requests for exten-
sions,

(1) The complaint shall be filed by one who alleges that he or she has
personally suffered unlawful discrimination, or by one who believes an
individual or any specific class of individuals has been subjected to dis-
crimination prohibited by this part,

(2) The complaint shall be filed with the local educational agency di-
rector/district superintendent or his or her designee, unless the complain-
ant requests direct intervention by the Department pursuant to Aticle 6
of this Chapter.

(3) An investigation of a discrimination complaint shall be conducted
in a manner that protects confidentiality of the partics and the facts.
NotE: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Government Code. Reference: Sections 11135, 11136, and 11138, Government
Code; 34 CFR 76,780-76.783 and 106.8.

History

1. New sectlon filed 8-26-91; operative 9-25-91 (Register 92, No. 3).
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§4631. Responsibliities of the Local Agency.

(a) Within 60 days from receipt of the complaint, the local educational
agency superintendent or his or her designee shall complete the investi-
gation of the complaint in accordance with the local procedures devel-
oped pursuant to section 4621 and prepare & written Loca! Educational
Agency Decision. This time period may be extended by written agree-
ment of the complainant.

(b) The investigation shall provide an opportunity forthe complainant,
or the complainant’s representative, or both, and local educational
agency representatives to present information relevant to the complaint.
The investigation may include an opportunity for the parties to the dis-
putetomeettodiscussthe complaintorto questioneach otheroreach oth-
er's witnesses.

(¢) The Local Educational Agency Decision (the Decision), shall be
inwriting and sent to the complainant within sixty (60) days from receipt
of the complaint by the local agency. The Decision shall contain the find-
ings and disposition of the complaint, including comrective actionsif any,
the rationale for such disposition, notice of the complainant’s righttoap-
pealthelocaleducational agencydecisiontothe Department,and the pro-
cedures to be followed for initiating an appeal to the Department.

(d) Local Educational Agencies may establish procedures for attempt-
ing toresolve complaintsthrough mediation prior tothe initiation of a for-
mal compliance investigation. Conducting local mediation shall not ex-
tend the local time lines for investigating and resolving complaints at the
Jocal level unless the complainant agrees, in writing, to the extension of
the time line. In no event shall mediation be mandatory inresolving com-
plaints,

Nore: Authority cited: Sections 232 and 33031, Education Code; Section 11138,

Govemment Code. Reference: Sections 11135, 11136, and 11138, Govemment
Code; 34 CFR 76.780-76,783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§4632. Forward to Superintendent.

Upon notification by the Superintendent that the iocal Educational
Agency Decision has been appealed to the state level pursuantto section
4652, the local educational agency shall forward the following to the Su-
perintendent:

(a) The original complaint;

(b) A copy of the Local Educational Agency Decision;

(c) A summary of the nature and extent of the investigation conducted
by the local agency, if notcovered inthe Local Educational Agency Deci-
sion;

{d) A report of any action taken to resolve the complaint;

(e) A copy of the local educational agency complaint procedures; and

(f)Such otherrelevant information as the Superintendent may require.

Note: Authority cited: Section 232 and 330313 Section 11138, Govemment
Code. Reference: Sections 11135, 11136, and 11138, Government Code; 34CFR
76.780-76.783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

Article 5. State Complaint Procedures

§4640. Filing a State Complaint That Has Not First Been
Filed at the Local Agency; Time Lines, Notice,
Appeal Rights.
(a) Referral to the Local Educational Agency for Local Resolution.
(1) If a complaint is erroneously first sent to the Superintendent with-
out local educational agency investigation, the Superintendent shall im-
mediately forward the complaint to the local educational agency for pro-
cessing in accordance with Article 4 of this Chapter, unless
circumstances necessiteting Department intervention a3 described at
Section 1650 exst.
(2)7°~+ smplainant(s) shall be senta letterto notify him, her, or them
of 1) the ra Verred complaint, 2) the State request for local educational
agency 1 :sol ion, and 3) to advise of Department appeal procedures.

Reglter 92, No. 3:1-12-92
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Note: Authority cited: Secticns 232 and 33031, Education Code; Section 11138,
Govemment Code. Reference: Sections 11135, 11136, and 11138, Govemment
Code; 34 CFR 76.780-76.783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

Article 6. Direct State Intervention

§ 4650, Basls of Direct State Intervention.

() The Superintendent shall directly intervene withowt waiting for lo-
cal agency action if one or more of the following conditions exists:

(i) The: complaint includes an allegation, and the Department verifies,
that a local educational agency failed to comply with the complaint pro-
cedures required by this Chapter;

(ii) Discrimination is alleged by the complainant and the facts alleged
indicate that the complainant will suffer an immediate loss of some bene-
fit such as employment or education if the Department does not inter-
vene. However, nothing in this section gives the Department Jurisdiction
over employment discrimination claims.

(iii) The complaint relates to agencies other than local educational
agencies funded through the Child Development and Child Nutrition
Prugrams;

(iv) The complainant requests anonymity and presents clear and con-
vincing evidence and the Department verifies that he or she would be in
danger of retaliation if a complaint were filed locally, or has been retal-
iated against because of past or present complaints;

(v) The complainant alleges that the local educational agency failed or
refused toimplement the final decision resulting from itslocal investiga-
tion or local Mediation Agreement;

(vi) The local agency refuses to respond to the Superintendent’s re-
quest for information regarding a complaint;

(vii) The complainant alleges and the Department verifies, or the De-
partmenthasinformationthatnoaction hasbeen taken by the local educa-
tional agency within 60 calendas days of the date the complaint was filed
locally.

(viii) For complaints relating to special education the following shall
also be conditions for direct state intervention:

(A) The complainant alleges that a public agency, other than a local
educational agency, as spe-ified in Government Code section 7570 et
seq., fails orrefuses tocomply with an applicable Jaw orregulation relat-
ing to the provision of free appropriate public education to handicapped
individuals;

(B) The complainant alleges that the local educational agency or pub-
licagency fails or refuses to comply with the due process procedures es-
tablished pursuant to federal and state law and regulation; or has failed
or refused to implement a due process hearing order;

(C) The complainant alleges facts that indicate that the child or group
of children may be inimmediate physical danger or that the health, safety
or welfare of a child or group of children is threatencd.

(D) The Complainant alleges that a handicapped pupil is not receiving
the special educationorrelated services specified inhis orherIndividual-
ized Bducational Program (IEP).

(E) The ¢ .mplaint involves a violation of federal law governing spe-
cial education, 20U.8.C. section 1400¢t seq., orits implementing regula-
tions.

(b) The complaint shall identify upon which basis, as described in
paragraph (a) of this section, that direct filing to the State is being made.
NoTe: Authority cited: Section 232 and 33031, Education Code; Section 11138,
Government Code, Reference; Sections 11135, 11 136, and 11138, Govemment
Code; 34 CFR 76.780-76.783 and 106.8,

Hisrory
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§ 4651, Direct State Intervention Time Line.

When the Superintendent receives a complaint requesting direct State
intervention, the Superintendent shall determine whether the complaint
meets one or more of the criterion specified in Section 4650 for direct
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State intervention and shall immediately notify the complainant by mail
of his or her determination. If the complaint is not accepted, it shall be
referred for local investigation pursuant to section 4631, or referred to
another agency pursuant to Section 4611,

Note: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Govemment Code. Reference: Sections 11135, 11136, and 11138, Government
Code; 34 CFF: 76.780-76.783 and 106.8.

History
1. New section filed 8-26-91; opaiative 9-25-91 (Register 92, No. 3).

§4652, Appealing Local Agency Declslons.

(a) Any complainant(s) may appeal a Local Educational Agency Deci-
sionto the Superintendent by filing a written appeal with the Superinten-
dent within (15) days of receiving the Local Educational Agency Deci-
sion. Extensions for filing appeals may be granted, in writing, for good
cause.

(b) The complainant shall specify the reason(s) for appealing the local
educational agency decision.

(c) The appeal shall include:

(1) a copy of the locally filed complaint; and

(2) a copy of the Local Educational Agency Decision.

NoTe: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Govemment Code. Reference: Sections 11135, 11136, and 11138, Government
Code; 34 CFR 76.780-76.783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 52, No. 3).

Article 7. State Resolution Procedures

§4660. Department Resolution Procedures.

(a) When direct State intervention is warranted pursuantto any Jrovi-
sion of section 4650, or when an appeal has been filed of a local agency
decision pursuantto Section 4652, the following procedures shall bcused
to resolve the issues of the complaint:

(1) The Department shall offer to mediate the dispute which may lead
to a state mediation agreement; and

(2) The Department shall conductan on-site investigation if either the
districtor the complainant waives the mediation process orthe mediation
fails to resolve the issues.

(b) If the complaint involves several issues, nothing shall prohibit the
parties from agreeing to mediate some of the issues while submitting the
remainder for Department investigation. Mediation shall be conducted
within the 60 day time line specified in Section 4662(d), and

(c) Mediation shall not exceed thirty {30) days unless the local or pub-
lic agency and the complainant agree to an extension.

Note: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Govemnment Code. Reference: Sections 11135, 11136, and 11138, Govemment
Code; 34 CFR 76.780-76.783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25~91 (Register 92, No. 3).

§4661. Mediation Procedures; State Medlation
Agreements; Notice,

(a) Initial process.

(1) Agency and Complainant(s) Notification. Each party in the dispute
shall be contacted by the Department and offered the mediation process
28 a possible means of resolving the complaint, Should the parties agree
to enter into mediation, written confirmation shall be sent indicating the
time and place of the mediation conference, and the allegations to be ad-
dressed.

(2) Upon local agency and complainant acceptance of the Depart-
ment's offer to mediate, the allegations to be addressed shall be sent by
certified mail to each party.

(3) The Superintendent shall appoint a trained mediator or mediation
team to assist the parties in reaching a voluntary agreement.

(b) Mediation Results - State Mediation Agreement.

(1) The mediation results will be documented in a state mediation
agreement and signed by the involved partiesto the dispute using the fol-
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lowing forms as appropriate. (Stipulation to Initiate Mediation, Form (1) A transmittal Letter that includes information about how the
CS-19; Signed Mediation Agreement Letter to District, Form CS-24;  agency or the complainants may appeal the decision to the Office of tiie
and Mediation Process Agreement, Form CS-25). State Superintendent; -
(2) The mediator or mediation team shall confirm that the agreement (2) General procedures of the investigation; .
is consistent with all applicable state and federal laws and regulations. (3) Citations of applicable law and regulations;
(3) A copy of the written state mediation agreement shall be sent to (4) Department findings of facts;
each party. (5) Department conclusions;
(4) The compliance status of a local agency will revert to noncom- (6) Department required actions, if applicable;
pliance if the local agency does not perform the provisions of the medi- (7) Department recommended actions, if applicable; and
ation agrecment within the time specified in the mediation agreement. (8) Time line for corrective actions, if applicable.

Note: Authority cited: Sections 232 und 33031, Educatios Code; Section 11138, (c) Report Time line.
Government Code, Reference: Sections 11135, 11136, and 11138, Government Aninvestigation report shall be mailed to the parties within sixty (60)

Code; 34 CFR 76.780-76.783 and 106.8.
Hisrory
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

Notification, Time Line; Extending
Iavestigation Time Lines.

the invsstigation process.
(b) Appointment.

pointed by the Superintendent,
(c) Agency and Complainant(s) Notification

shall explain the investigation process.
(d) Time line.

extension are documented and maintained in the complaint file.

Code; 34 CFR 76,780-76.783 and 106.8.
Hisrory
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§ 4663. Department Investigation Procedures.

§ 4662. On-Site Investigation Process; Appointment,

(a) If cither party waives mediation or the mediation fails, in part or
in whole, those remaining unresolved issues shall be addressed through

If an on-site investigation is necessary, an investigator(s) shall be ap-

At least two weeks prior to the date of an investigation, each party in
the dispute shall be sent written notification by the Department of the
name(s) of the investigator(s) and the investigetion date(s). The notice

Aninvestigationshall becompleted within sixty (60) daysafterreceiv-
ing 8 request for dircct intervention or an appeal request, unless the par-
ties have agreed to raediate and agree to extend the time lines. The Super-
intendent orhis orher designee may grantextensions for the investigation
only if exceptional circumstances exist with respect to the particular
complaint, and provided that the complainant is informed of the exten-
sion and the reasons therefore and provided that the facts supporting the

Nore: Authority cited: Sections 232 and 33C31, Education Code; Section 11138,
Government Code. Reference: Sections 11135, 11136, and 11138, Government

days from the date of receipt of the request for direct state intervention
oran appeal, unless the parties have participated in mediation and agreed
to an extension of the mediation time lines or the Superintendent has
granted an extension pursuant to Section 4662(d).

Nore: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Govemment Code, Reference: Sections 11135, 11136, and 11138, Govemment
Code; 34 CFR 76.780~76.783 and 106.8.

Hisrory
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§4665. Discretionary Reconsideration or Appeal of SDE
investigation Report.

(a) Within 35 days of receipt of the Department investigation report,
either party may request reconsideration by the Superintendent. The Su-
perintendent may, within fifteen (15) days of receipt of the request, re-
spond in writing to the parties either modifying the conclusions or re-
quired corrective actions of the Departmentreport or denying the request
outright, During the pending of the Superintendent’s reconsideration, the
Department report remains in effect and enforceable,

(b) Appeals by private agencies regarding Child Care Food Programs
ghall be made to the State Office of Administrative Hearings in accor-
dance with applicable laws rather than the Superintendent. Appeals from
investigations of complaints involving Child Development contractors,
whether public or private, shall be made to the Superintendent of Public
Instruction as provided in subsection (a) except as otherwise provided in
Division 19 of Title 5 of the Code of California Regulations.

{c) For those programs governed by Part 76 of Title 34 of the Code of
Federal Regulations, the parties shall be notified of the right to appeal to
the United States Secretary of Education.

NotE: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Government Code. Reference: Sections 11135, 11136, and 11138, Govemnment
Code; 34 CFR 76.1 and 76.780-76.783 and 106.8.

History
1. New section filed 8~26--91; operative 9-25-91 (Register 92, No. 3).

¢a) The investigator(s) shall request all documentation regarding the
allegations. The investigator(s) shall interview the complainant(s),
agency administrators, staff, related committees/groups, and any other
irvolved persons, as appropriate, to determine the facts in the case. An
] opportunity shall be provided for the complainant(s), or the complain-
‘ ant's(s') representative, orboth, and the agencyinvoived topresentinfor-  § 4670. Enforcement.
| mation. (a) Upon determination that a local agency violated the provisions of
f {b) Refusal by the local agency or complainant to provide the investi-  thischapter, the Superintendent shall notify the local agency of the action
gator with access to records and other information relating to the com-  heorshe will taketo effect compliance, The Superintendent may use any
‘ plaint which the investigator is privileged to review, orany otherobstruc-  means authorized by law to effect compliance, including;

tion of the investigative process shall result in either a dismissal of the (1) The withholding of all or part of the local agency’s relevant state

complaint or imposition of official applicable sanctions against the local o federal fiscal support;
agency. (2) Probationary eligibility for future state or federal suppont, condi-

Norz: Authority ciled:rSections 232 and 33031, Education dCode; Section 11138, tional on compliance with specified conditions;
Government Code. Reference: Sections 11135, 11136, and 11138, Government (3) Proceeding in a court of competent jurisdiction for an appropriate
Code; 34 CFR 76.780-76.783 and 106.8. order compelling compliance.

1. New section filed 8-26-91; opersla-:i'x%gS& 1 (Register 92, No. 3). (b) No decision to curtail state or federal funding to alocal agency un-
der this chapter shall be made until the Superintendent has determined

§ 4664, Department Investigation Report. that compliance cannot be secured by voluntary means, .
Aninvestigation report shall be submitted to the Superintendent for re- (¢) If the Superintendent determines that a Chiid Development Con-
view and approval, The investigation report shall include the following  tractor’s Agreement shall be terminated, the procedurcs set forth in sec-
information: tions 8257(d) or 8400 et seq. of the Education Code and the regulations

Article 8. Enforcement—State Procedures
to Effect Compliance
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promulgated pursuant thereto (Chapter 19 of Title 5, CCR, commencing
with section 17906, shall be followed.

(d) Ifthe Superintendent determines that a school district or county of-
fice has failed to comply with any provision of sections 49550 through
49554 of the Education Code, the Superintendent shall centify such non-
compliance to the Attorney General for investigation pursuant to section
49556 of the Education Code.

Norte: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Govemnment Code. Reference: Sections 11135, 11136, and 11138, Govemment
Code; 34 CFR 76.780-76.783 and 106.8.

Histony
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§ 4671. Federal Revioew Rights.

Ifthe Superintendent elects to withhold funds froma local agency that
refuses or fails to comply in a program governed by 34 CFR Part 76, the
Superintendent shall notify the local agency of the decision to withhold
funding and of the local agency’s rights of appeal pursuant 10 34 CFR sec-
tion 76.401.

Note: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Govemment Code. Reference: 34 CFR 76.780-76.783.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

Chapter 5.2. Improvement of Elementary
and Secondary Education

Note: Authority cited: Section 52039, Education Code. Reference: Sections
52013 and 52039(b)(2), Education Code.

History
1. Expired by own terms 12-31-78 (Register 80, No. 25). For prior history, see
Register 77, No, 47,

Chapter 6. Certified Personnel

Subchapter 1. General Provisions

Article 1. Code of Ethics of the Teaching
Profession

History
1. Amendment and renumbering of Asticle 1 (Sections 5480-5485) to Article 7
(Secticas 80130-80132) of Chapter 1 of Part VMI, filed :2-16-77; effective
thirtieth day thereafier (Register 77, No. 51). For prior{:istory, see Register 77,
No. 21; and Register 70, No. 17.

Article 2. Employment and Dismissal

§5500. Statement a Condition to Employment.

The governing board shall not employ < persen in a position requiring
certification qualifications unless the person Sirst files with the governing
board his statement in writing that he has not entered into a valid contract

[The next page is 53.
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(¢) “Complaint Procedure™ means an internal process used by the De-
partment or loval agency to process and resolve complaints.

(f) “Compliance Agreement” nieans an agreement between the De-
partmentand alocal agency, following a finding of noncompliance by the
Department, developed by the local agency and approved by Department
to resolve the noncompliance.

(8) “Days" means calendar days unless designated otherwise.

(h) “Department” means the California Department of Eduration.

(i) “Direct State Intervention” means the steps taken by the Depart-
ment to initially investigate complaints or erfect compliance,

(§) “Local Agency™ meansa school district governing board or a local
public or private agency which receives direct or indirect funding or any
other financial assistance from the statc to provide any school programs
or activities or special education or related services. “Local educational
agency” includes any public school district and county office of educa-
tion.

(k) “Mediation” means a problem-solving activity whereby a third
party assists the partics to a dispute in resolving the problem.

(D) “Statc Mediation Agreement” means a written, voluntary agree-
ment, approved by the Department, which is developed by the local
agescy and complainant with assistance from the Department to resolve
an allcgation of noncompliance.

(m) “Staiz Agency” means the State Departments of Mental Health or
Health Services or any other state administrative unit that is or may be
required to provide special education or related services to handicapped
pupils pursuant to Govemment Code section 7570 et seq.

(n) “Superintendent” means the Superintendent of Public Instruction
or his or her designee.

Note: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Government Code. Reference: Sections 210, 220, and 260, Education Code; Sec-
tions 11135 and 11138, Govemnment Code.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

Article 2. Purpose and Scope

§4610. Purpose and Scope.

(a) This Chapter applics to the filing, investigation and resolution of
a complaint regarding an alleged violation by a local agency of federal
or state law or regulations governing educational programs, including al-
legations of unlawful discrimination, in accordance with the provisions
of Title 34, CFR, Sections 76.780-783 and 106.8; Title 22, CCR, Sec-
tions 98300-98382; and California Education Code Sections 49556 and
8257. The purpose of this Chapter is to establish a uniform system of
complaint processing for specified programs or activities which receive
state or federal funding.

(b) This Chapter applies to the following programs administered by
the Department:

(i) Adult Basic Education established pursuant to Education Code sec-
tions 8500 through 8538 and 52500 through 52616.5;

(ii) Consolidated Categorical Aid Programs as listed in Education
Code section 64000(a); -

(iii) Migrant Education established pursuant to Education Code sec-
tions 54440 through 54445,

(iv) Vocational Education established pursuant to Education Code
sections 52300 through 52480;

(v) Child Care and Dzvelopment programs established pursuant to
Education Code scctions 8200 through 8493;

(vi) Child Nutrition programs established pursuant to Education Code
gection: 49490 through 49560; and

(vii) Special Education programs established pursuant to Education
Code sections 56000 through 56885 and 59000 through 59300.

(c) This Chapter also applies to the filing of complaints which allege
unlawful discrimination on the basis of ethnic group jdentification, reli-
gion, age, sex, color, or physical or mental disability, in any program or
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activity conducted by alocal agency, which is funded directly by, or that-
receives or benefits from any state finuncial assistance.

Note: Authority cited: Sections 232, 8261, 33031, 49531, 49551, 54445, 52355,
52451, and 56100(a) and (j), Education Code; Section 11138, Govemment Code.
Reference: Sections 210, 220, 260, and 49556, Education Code; Sections 11135
and 11138, Govemment Code,

HisTorY
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§ 4611. Referring Complaint lssues to Other Appropriate
State or Federal Agencles.

The following complaints shall be referred to the specified agencies
for appropriate resolution and are not subject to the local and Department
complaint procedures set forth in this Chapter unless these procedures are
made applicable by scparate interagency agreements:

(a) Allegations of child abuse shall be referred to the applicable
County Department of Social Servi. ¢s (DSS), Protective Services Divi-
sion or appropriate law enforcement agency. However, nothing in this

section relicves the Department from investigating complaints pursuant
{o section 4650(a)(viii)(C).

(b) Health and safety complaints regarding a Child Development Pro-
gram shall be referred to Department of Social Services for licensed faci-
lities, and to the appropriate Child Development regivnal administrator
for licensing-excmpt facilities.

(c) Discrimination issues involving Child Nutrition Programs or Title
IX of the Educational Amendments of 1972 shall be referred to the U.S.
Office of Civil Rights (OCR). Title IX complainants will only be referred
to the OCR if there is no state discrimination law or regulation at issue.
Unless otherwise negotiated through a memorandum of understanding/
agreement, a preliminary inquiry and/or investigation conceming these
complaints will be conducted by OCR. The complainant shall be notified
by certified mail if his or her complaint is transferred to OCR by the Su-
perintendent.

(d) Employment discrimination complaints shall be sent to the State
Department of Fair Employment and Housing (DFEH) pursuant to Title
22, CCR, Section 98410, The complainant shall be notified by certified
mail of any DFEH transferral.

(¢) Allegations of fraud shall be referred to the responsible Depariment
Division Director and the Department’s Legal Office.

ion 11138, Govemn

Hisrory
1. New section filed 8-26-91; operative 9-25-%1 (Register 92, No. 3).

2, Amendment of subsection (a) and NoTE filed 4.-27-02 as anemergency; opeta-
tive 4-27-92 (Register 92, No. 18). A Cestificate of Compliance must be trans-
mitted to OAL 8-25-92 or emergency

Tanguage will be repealed by operation
of law on the following day. pe

Article 3. Local Agency Compliance

§ 4620. Local Educational Agency Responsibliities.

Each local education agency shall have the primary responsibility to
insure corapliance with applicable state and federal laws and regulations.
Each local educational agency shall investigate complaints alleging fail-
ure to comply, and seek to resolve those complaints in accordance with
the procedures set out in this Chapter.

Nore: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Government Code, Reference: Section 260, Education Code; Section 11135,
Government Code; and 34 CFR 76,780 ~ 76783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3.

§4621. District Policles and Procedures.

(a) Each local educational agency shall adopt policies and procedures
consistent with this Chapter for the investigation and resolution of com-
plaints. Local policies shall ensure that complainants are protected from
retatiation and that the identity of the complainant alleging discrimina-
tion remain confidential as appropriate. School Districts and County Of-
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fices of Education shall submit their policies and procedures to the local

~ goveming board for adoption within one year from the effective date of
this chapter. Upon adoption, the district may forward acopy to the Super-
intendent.

(b) Each local educational agency shall include in its policies and pro-
cedures the person(s), employee(s) or agency position(s) or unit(s) re-
sponsible for receiving complaints, investigating complaints and ensur-
ing local educational agency compliance. The local educational agency’s
policies shall ensure that the person(s), employee(s), position(s) or
unit(s) responsible for compliance and/or investigations shall be knowl-
edgeable about the laws/programs that he/she is assigned to investigate.
Nome: Authority cited: Sections 232 and 33031, Education Code; Section 11138,

Government Code. Reference: Section 260, Education Code; Section 11135,
Government Code; and 34 CFR 76.780 -~ 76.783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§ 4622, Notice; Notice Recipients; Notice Requirements.
Each local educational agency shall annually notify in writing, as

applicable, its students, employees, parents or guardians of its students,
the district advisory committee, school advisory committees, and other
interested parties of their local educational agency complaint procedures,
including the opportunity to appeal to the Department and the provisions
of this Chapter. The notice shall include the identity (identities) of the
person(s) responsible for processing complaints. The notice shall also ad-
vise the recipient of the notice of any civil law remedies that may be avail-
able, and of the appeal and review procedures contained in sections 4650,
4652, and 4671 of this Chapter. This notice shall be in English, and when
necessary, in the primary language, pursuant to section 48985 of the Edu-
cation Code, or mode of communication of the recipient of the notice.

Norte: Authority cited: Sections 232 and 33031, Education Code; Section 11 138,
Government Code. Reference; Sections 11135 and 11138, Government Code; 34
CFR 76.780-76.783 and 106.8.

History
1. New section filed 8--26-91; operative 9-25-91 (Register 92, No. 3).

Article 4. Local Complaint Procedures

§ 4630. Flling a Local Complalint; Procedures, Time Lines.

(a) For other than discrimination complaints, any individual, public
agency or organization may file a written complaint with the administra-
tor/superintendent of the local educational agency, alleging a matter
which, if true, would constitute a violation by that local educational
agency of federal or state law or regulation governing the programs listed
in section 4610(b) of this Chapter.

(b) An investigation of alleged unlawful discrimination shall be initi-
ated by filing a complaint not later than six months from the date the al-
leged discrimination occurred, or the date the complainant first obtained
knowledge of the facts of the alleged discrimination unless the time for
filing is extended by the Superintendent, upon written request by the
complainant setting forth the reasons for the extension. Such extension
by the Superintendent shall be made in writing. The period for filing may
be extended by the Superintendent for good cause for a period not to ex-
ceed 90 days following the expiration of the time allowed. The Superin-
tendent shall respond immediately upon receipt of requests for exten-
sions,

(1) The complaint shall be filed by one who alleges that he or she has
personally suffered unlawful discrimination, or by one who believes an
individual or any specific class of individuals has been subjected to dis-
crimination prohibited by this part,

(2) The complaint shall be filed with the local educational agency di-
rector/district superintendent or his or her designee, unfess the complain-
ant requests direct intervention by the Department pursuant to Article 6
of this Chapter.

(3) An investigation of a discrimination complaint shall be conducted
in a manner that protects confidentiality of the parties and the facts.
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Nowe; Authority cited: Sections 232 and 33031, Education Code; Section 1 1138,
Government Code, Reference: Sections 11135, 11136, and 11138, Govemment
Code; 34 CFR 76.780-76.783 and 106.8.

Hisrory
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No, 3).

§4631. Responsibllities of the Local Agency.

(a) Within 60 days from receipt of the complaint, the local educational
agency superintendent or his or her designee shall complete the investi-
gation of the complaint in accordance with the local procedures devel-
oped pursuant to section 4621 and prepare a written Local Educational
Agency Decision. This time period may be extended by written agree-
ment of the complainant.

(b) The investigation shall provide an opportunity for the complainant,
or the complainant’s representative, or both, and local educational
agency representatives to present information relevant to the complaint.
The investigation may include an opportunity for the parties to the dis-
pute tomeet to discuss the complaint or to question each other or each oth-
er's witnesses.

(¢) The Local Educational Agency Decision (the Decision), shall be
in writing and sent to the complainant within sixty (60) days from receipt
of the complaint by the local agency. The Decision shall contain the find-
ings and disposition of the complaint, including corrective actions if any,
the rationale for such disposition, notice of the complainant’s right to ap-
peal the local educational agency decision to the Department, and the pro-
cedures to be followed for initiating an appeal to the Department.

(d) Local Educational Agencies may establish procedures for attempt-
ing toresolve complaints through mediation prior to the initiation of a for-
mal compliance investigation. Conducting local mediation shall not ex-
tend the Jocul time lines for investigating and resolving complaints at the
local level unless the complainant agrees, in writing, to the extension of
the time line. In no event shall mediation be mandatory in resolving com-
plaints.

NotE: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Government Code. Reference: Sections 11135, 11136, and 11138, Government
Code; 34 CFR 76.780-76.783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3),

§ 4632, Forward to Superintendent.

Upon notification by the Superintendent that the Local Educational
Agency Decision has been appealed to the state level pursuant to section
4652, the local educational agency shall forward the fellowing to the Su-
perintendent:

() The original complaint;

(b) A copy of the Local Educational Agency Decision;

(¢) A summary of the nature and extent of the investigation conducted
by the local agency, if not covered in the Local Educational Agency Deci-
sion;

(d) A report of any action taken to resolve the complaint;

(¢) A copy of the local edu:ational agency complaint procedures; and

(f) Such other relevant information as the Superintendent may require.

Note: Authority cited: Section 232 and 33031; Section 11138, Government
Code. Reference: Sections 11135, 11136, and 11138, Government Code; 34 CFR
76.780~76.783 and 106.8.

History
L. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

Article 5. State Complaint Procedures

§4640. Fliing a State Complaint That Has Not First Been
Filed at the Local Agency; Time Lines, Notice,
Appeal Rights.
(a) Referral to the Local Educational Agency for Local Resolution.
(1) If a complaint is erroneously first sent to the Superintendent with-
out local educational agency investigation, the Superintendent shall im-
mediately forward the complaint to the local educational agency for pro-
cessing in accordance with Article 4 of this Chapter, unless
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circumstances necessitating Department intervention as described at
Scction 4650 exist,

(2) The complainant(s) shall be sent a letter to notify him, her, or them
of 1) the transferred complaint, 2) the State request for local educational
agency resolution, and 3) to advise of Department appeal procedures.
Norte: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Government Code, Reference: Sections 11135, 11136, and 11138, Govemment
Code; 34 CFR 76.780-76.783 and 106.8.

History
1. New section filed 8-26~91; operutive 9-25-91 (Register 92, No. 3).

Article 6. Direct State Intervention

§ 4650. Basis of Direct State Intervention.

(2) The Superintendent shall directly intervene without waiting for lo-
cal agency action if one or more of the following conditions exists:

(i) The complaint includes an allegation, and the Department verifics,
that a local educational agency failed to comply with the complaint pro-
cedures required by this Chapter;

(ii) Discrimination is alleged by the complainant and the facts alleged
indicate that the complainant will sufferan immediate loss of some bene-
fit such as employment or education if the Department does not inter-
venc. However, nothing in this section gives the Department jurisdiction
over employment discrimination claims.

\iii) The complaint relates to agencies other than local educational
agencics funded through the Child Development and Child Nutrition
Programs;

(iv) The complainant requests anonymity and presents clear and con-
vincing evidence and the Department verifies that he or she would be in
danger of retaliation if a complaint were filed locally, or has been retal-
jated against because of past or present complaints;

(v) The complainant alleges that the local educational agency failed or
refused to implement the final decision resulting from its local investiga-
tion or local Mediation Agreement,

(vi) The local agency refuses to respond to the Superintendent’s re-
quest for information regarding a complaint;

(vii) The complainant alleges and the Department verifies, or the De-
partment has information that no action has been taken by the local educa-
tional agency within 60 calendar days of the date the complaint was filed
locally.

(viii) For complaints relating to special education the following shall
also be conditions for direct state intervention:

(A) The complainant alleges that a public agency, other than a local
educational agency, as specified in Government Code section 7570 et
seq., fails orrefuses to comply with an applicable law or regulation relat-
ing to the provision of free appropriate public education to handicapped
individuals;

(B) The complainant allcges that the local educational agency or pub-
lic agency fails or refuses to comply with the due process procedures es-
tablished pursuant to federal and state law and regulation; or has failed
or refused to implement a due process hearing order;

(C) The complainant alleges facts that indicate that the child or group
of children may be in immediate physical danger or that the health, safety
or welfare of a child or group of children is threatencd.

(D) The Complainant alleges thata handicapped pupil is not receiving
the special education or related services specified in his or her Individual-
ized Educational Program (IEP).

(E) The complaint involves a violation of federal law governing spe-
cial education, 20U.S.C. section 1400 et seq., or its implementing regula-
tions.

(b) The complaint shall identify upon which basis, as described in
paragraph (a) of this section, that direct filing to the State is being made.

Note: Authority cited: Section 232 and 32031, Education Code; Section 11138,
Government Code. Reference: Sections 11 135, 11136, and 11138, Govemment
Code; 34 CFR 76,780-76.783 and 106.8.
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R - - — History o
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).
§4651. Direct State Intervention Time Line.

When the Superintendent receives a complaint requesting direct State
intervention, the Superintendent shall determine whether the complaint
meets onc or more of the criterion specified in Section 4650 for direct
State intervention and shall immediately notify the complainant by mail
of his or her determination. If the complaint is not aceepted, it shall be
referred for local investigation pursuant to section 4631, or referred to
another agency pursuant to Section 4611.

Note: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Government Code. Reference: Sections 11135, 11136, and 11138, Government
Code; 34 CFR 76.780-76.783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§ 4652. Appeating Local Agency Decisions.

(a) Any complainant(s) may appeal aLocal Educational Agency Deci-
sion to the Superintendent by filing a written appeal with the Superinten-
dent within (15) days of receiving the Local Educational Agency Deci-
sion. Extensions for filing appeals may be granted, in writing, for good
cause.

(b) The complainant shall specify the reason(s) for appesling the local
educational agency decision.

(c) The appeal shall include:

(1) a copy of the locally filed complaint; and

(2) a copy of the Local Educational Agency Decision.

Note: Autherity cited: Sections 232 und 33031, Education Code; Section 11138,
Govemment Code. Reference: Sections 11135, 11136, and 11138, Govemment
Code; 34 CFR 76.780-76.783 and 106.8.

HisTory
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).
R

Article 7. State Resolution Procedures

§ 4660. Department Resolution Procedures.

(a) When direct State intervention is warranted pursuant to any provi-
sion of section 4650, or when an appeal has been filed of a local agency
decision pursuant to Section 4652, the following procedures shall be used
to resolve the issues of the complaint:

(1) The Department shall offer to mediate the dispute which may lead
to a state mediation agreement; and

(2) The Department shall conduct an on-site investigation if cither the
district or the complainant waives the mediation process orthe mediation
fails to resolve the issues,

(b) If the complaint involves ssveral issues, nothing shall prohibit the
parties from agreeing to mediate some of the issues while submitting the
remainder for Department investigation. Mediation shall be conducted
within the 60 day time line specified in Section 4662(d), and

(c) Mediation shall not exceed thirty (30) days unless the local or pub-
lic agency and the complainant agree to an extension.

Note: Autherity cited: Sections 232 and 33031, Education Code; Section 11138,
Government Code. Reference: Sections 11135, 11136, and 11138, Govemment
Code; 34 CFR 76,780-76.783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3}

§4661. Modiation Procedures; State Mediation
Agresments; Notice.

(a) Initial process.

(1) Agency and Complainant(s) Notification. Each party inthe dispute
shall be contacted by the Department and offered the mediation process
a8 a possible means of resolving the complaint. Should the parties agree
to enter into mediation, written confirmation shall be sent indicating the
time and place of the mediation conference, and the allegations to be ad-
dressed.

{2) Upon local agency and complainant acceptance of the Depant-
ment’s offer to mediate, the allegations to be addressed shall be sent by
certified mail to each pany.

Reglater 92, No, 18; 3-1-92
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" (3) The Superintendent shall appoint a trained mediator or mediation - -

team to assist the parties in reaching a voluntary agreement.

(b) Mcdiation Results — State Mediation Agreement.

(1) The mediation results will be documented in a state mediation
agreement and signed by the involved parties to the dispute using the fol-
lowing forms as appropriate. (Stipulation to Initiate Mediation, Form
CS-19; Signed Mediation Agreement Letter to District, Form CS-24;
and Mediation Process Agreement, Form CS-25).

(2) The mediator or mediation tcam shall confirm that the agreement
is consistent with all applicable state and federal laws and regulations.

(3) A copy of the written state mediation agrecment shall be sent to
cach party.

(4) The compliance status of a local agency will revert to noncom-
pliance if the local agency docs not perform the provisions of the medi-
ation agreement within the time specified in the mediation agreement.
Norte: Authority cited: Sections 232 and 33031, Education Code; Section 11138,

Government Code, Reference: Sections 11135, 11136, and 11138, Government
Code; 34 CFR 76.780-76.783 and 106.8.

HistorY
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§4662. On-Sie Investigation Process; Appointment,
Notification, Time Line; Extending
investigation Time Lines.

(a) If cither party waives mediation or the mediation fails, in part or
in whole, those remaining unresolved issucs shall be addressed through
the investigation process.

(b) Appointment.

If an on-site investigation is necessary, an investigaton(s) shall be ap-
pointed by the Superintendent.

(c) Agency and Complainant(s) Notification

At least two weeks prior to the date of an investigation, cach party in
the dispute shall be sent written notification by the Department of the
name(s) of the investigator(s) and the investigation date(s). The notice
shall cxplain the investigation pocess.

(d) Time line.

Aninvestigation shall be completed withinsixty (60) daysafterrecciv-
ing a request for direct intervention or an appeal request, unless the par-
ties have agreed to mediate and agree to extend the time lines. The Super-
intendent orhis or her designee may grant extensions for the investigation
only if exceptional circumstances exist with respect to the particular
complaint, and provided that the complainant is informed of the exten-
sion and the reasons therefore and provided that the facts supporting the
extension are documented and maintained in the complaint file.

Note: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Govemnment Code. Reference* Sections 11135, 11136, and 11138, Government
Code; 34 CFR 76,780-76.783 and 106.8.

HistorY
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§4663. Department Investigation Procedures.

(a) The investigator(s) shall request all documentation regarding the
allegations. The investigator(s) shall interview the complainant(s),
agency administrators, staff, related committees/groups, and any other
involved persons, as appropriate, to determine the facts in the case. An
opportunity shall be provided for the complainant(s), or the complain-
ant's(s') representative, or both, and the agency involved to presentinfor-
mation,

(b) Refusal by the local agency or complainant to provide the investi-
gator with access to records and other information relating to the com-
plaint which the investigator is privileged toreview, orany otherobstruc-
tion of the investigative process shall result in cither a dismissal of the
complaint or imposition of official applicable sanctions against the local
agency.

Nor: Authority cited: Sections 232 and 33031, Education Code; Section 11138,

Govemment Code. Reference: Sections 11135, 11136, and 11138, Govemment
Code; 34 CFR 76.780-76.783 and 106.8.
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- History o
1. New section filed 8-26-01; operative 9-25-91 (Register 92, No. 3).

§ 4664, Department Investigation Report.,

Aninvestigation report shall be submitted to the Superintendent forre-
view and approval. The investigation report shall include the following
information:

(1) A transmittal Letter that includes information about how the
agency or the complainants may appeal the decision to the Office of the
State Superintendent;

(2) General procedures of the investigation;

(3) Citations of applicable law and regulations;

(4) Department findings of facts;

(5) Department conclusions;

(6) Department required actions, if applicable;

(7) Department recommended actions, if applicable; and

(8) Time line for corrective actions, if applicable.

(c) Report Time line.

Aninvestigation report shall be mailed to the parties within sixty (60)
days from the date of receipt of the request for direct state intervention
oranappeal, unless the partics have panticipated in mediation and agreed
to an extension of the mediation time lincs or the Supcrintendent has
granted an extension pursuant to Section 4662(d).

NotE: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Government Code, Reference: Sections 11135, 11136, and 11138, Government
Code; 34 CFR 76.780-76.783 and 106.8.

Hisrory
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§4665. Discretionary Reconsideration or Appeal of SDE
investigation Report.

(a) Within 35 days of receipt of the Department investigation report,
cither party may request reconsideration by the Superintendent. The Su-
perintendent may, within fifteen (15) days of receipt of the request, re-
spond in writing to the partics either modifying the conclusions or re-
quired corrective actions of the Department report or denying the request
outright. During the pending of the Superintendent’s reconsideration, the
Department report remains in effect and enforceable.

(b) Appeals by private agencics regarding Child Care Food Programs
shall be made to the State Office of Administrative Hearings in accor-
dance with applicable laws rather than the Superintendent. Appeals from
investigations of complaints involving Child Development contractors,
whether public or private, shall be made to the Superintendent of Public
Instruction as provided in subsection (a) except as otherwise provided in
Division 19 of Title 5 of the Code of California Regulations.

(c) For those programs govemned by Part 76 of Title 34 of the Code of
Federal Regulations, the partics shall be notified of the right to appeal to
the United States Secretary of Education.

Note: Authority clted: Sections 232 and 33031, Education Code; Section 11138,
Govemnment Code, Reference: Sections 11135, 11136, and 11138, Govemment
Code; 34 CFR 76.1 and 76.780-76.783 and 106.8.

History
1. New section filed 8~26-91; operative 9-25-91 (Register 92, No. 3).
R

Article 8. Enforcement—State Procedures
to Effect Compliance

§ 4670. Enforcement.

(a) Upon determination that a local agency violated the provisions of
this chapter, the Superintendent shall notify the local agency of the action
he or she will take to effect compliance. The Superintendent may use any
means authorized by law to effect compliance, including;

(1) The withholding of all or part of the local agency’s relevant state
or federal fiscal support;

(2) Probationary cligibility for future state or federal suppont, condi-
tional on compliance with specified conditions;

(3) Proceeding in a court of competent jurisdiction for an appropriate
onder compelling compliance.

Register 52, No. 1B: 3-1-92
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(b) No decision to curtail state or federal funding to a local agency un- - S -
der this chapter shall be made until the Superintendent has determined
\hat compliance cannot be sccured by voluntary means. Chapter 6.2. Improvement of Elementary
(c) If the Superintendent determincs that a Child Development Con- and Secondary Education
tractor’s Agreement shall be terminated, the procedures sct forth in sen-  Nore: Authority cited: Section 52039, Educstion Code. Reference: Sections
tions 8257(d) or 8400 et seq. of the Education Code and the regulations 52013 and 52039(b)(2), Education Code.
promulgated pursuant thereto (Chapter 19 of Title 5, CCR, commencing . History L
with section 17906), shall be followed. L g:l’}:‘;r';g onn terms 12-31-78 (Register 80, No. 25). For prior history, see
(d) If the Superintendent determines that a school district or county of- B P
fice has failed to comply with any provision of sections 49550 through

49554 of the Education Code, the Superintendent shall certify such non- Chapter 6. Certified Personnei
compliance to the Attorney General for investigation pursuant to section

49556 of the Education Code. .

Nore: Authority cited: Sections 232 and 33031, Education Code; Section 11138, Subchapter 1. General Provisions

Govemnment Code. Reference: Sections 11135, 11136, and 11138, Govemment
Code; 34 CFR 76.780-76.783 mnd 106.8.

History Article 1. Code of Ethics of the Teaching
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3). Professlon
1. Amendment and renumbe ostm;v Sections 54 85 le 7
. ment and renu! i Article 1 (Sectio 8(-5485) to Artic
§4671. Federal Roview Rights. (Sections 80130-80132) orfméupur 1 of Pant vul':' filed 12-16—)77; effective

If the Superintendent elects to withhold funds from alocalagency that thirtieth day thereafter (Relsiﬂcr‘ﬂ. No. 51). For prior history, see Register 77,
refuses or fails to comply in a program govemed by 34 CFR Part 76, the No. 21; and Register 70, No. 17.
Superintendent shall notify the local agency of the decision to withhold
funding and of the local agency's rights of appeal pursuantto 34 CFR sec- Asticle 2.  Employment and Dismissal

tion 76.401.
Note: Authority cited: Sections 232 and 33031, Education Code; Section 11138, §5500. Statement a Condition to Employment.
Govemment Code. Reference; 34 CFR 76.780-76.783. The governing board shall not employ a person in a position requiring
History certification qualifications unless the person first files with the goveming
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3). board his statement in writing that he has not entered into a valid contract
{The next page is 53.)
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() “Complaint Procedure” means an intemal process used by the De-
partment or local agency to process and resolve complaints,

(f) “Compliance Agreement” means an agreement between the De-
partmentanda localagency, followinga finding of noncomplisnce by the
Deopartment, developedby the local agency and approved by Department
to resolve the noncompliance.

() “Days” means calendar days unless designated otherwise.

(h) “Department” means the California Department of Education.

(i) “Direct State Intervention” means the steps taken by the Depast-
meat to initially investigate complaints or effect compliance.

() "Local Agency” means a school district governing board or a local
public or private agency which receives direct or indirect funding or any
other financial assistance from the state to provide any school programs
or activities or special education or related services. “Local ecucational
agency” includes any public school district and county office of educa-
tion,

(k) “Mediation” means a problem-solving sctivity whereby a third
party assists the parties to a dispute in resolving the problem.,

(D) “State Mediation Agroement” means s written, voluntary agree-
ment, approved by the Department, which is developed by the local
agency and complainant with aasistance from the Department to resolve
an allegation of noncompliance.

(m)"State Agency” means the State Departments of Mental Health or
Health Services or any other state administrative unit that is or may be
sequired to provide special education or related services to handicapped
pupils pursuant to Govemment Code section 7570 et seq.

(@) *“Superintendent” means the Superintendent of Public Instruction
or his or her designee.

Note: Authosity cited: Sections 232 and 33031, Education Code; Section 11138,
Government Code. Roference: Sections 210, 220, and 260, Education Codo; Sec-
tions 11135 and 11138, Govesnment Codo,

Histoay
1. New section filed 8-26-91; operative 9-25-91 (Regisier 92, No. 3),

Article 2. Purpose and Scope

§4610. Purpose and Soope.

(2) This Chapter applies to the filing, investigation and resolution of
a complaint regarding an alleged violation by & local agency of federal
orstate law or regulations governing educational programs, includingal-
legations of unlawful discrimination, in accordance with the provisions
of Title 34, CFR, Sections 76.780-783 and 106.8; Title 22, CCR, Sec-
tions 98300-93382; and California Education Code Sections 49556 and
8257. The purpose of this Chapter is to establish a uniform system of
complaint processing for specified programs or activities which receive
state or federal fonding,

(b) This Chapter applies to the following progranis administered by
the Department:

(i) Adult Basic Education established pursusnt to Education Code sec-
tions 8500 through 8538 and 52500 through 52616.5;

(ii) Conaolidated Categosical Aid Programs as listed in Education
Cede section 64000(a);

1iif) Migrant Education established pursuant to Education Code sec-
tious 54440 through 5444S;

(iv) Vocstional Education established pursuant to Education Code
sections 52300 through 52480,

(v) Child Care and Development programs established purmrant to
Education Code sections 8200 through 8493;

(vi) Child Nutrition programs established pursuant to Education Code
sections 49430 through 49560; and

(vii) Special Education programs established pursuant to Education
Code sections 56000 through S6885 and 59000 through 59300,

(c) This Chapter also applies to the filing of complaints which allege
unlawful discrimination on the basis of sthnic group identification, reli-
gion, age, sex, color, or physical or mental disability, in any program or

Page 52.1

activity conducted by a local agency, which is funded directly by, or that
receives or benefits from any state financial assistance, -
Note: Authority cited: Sections 232, 8261, 33081, 49531, 49551, 54448, 52355,
52451, and 56100(e) and (D), Education Code; Section 11138, Government Code.
Reference: Sections 210, 220, 260, and 49556, Education Code; Sections 11135
and 11138, Government Code.

Histony

1. New section filed 8-26-91; operative 9-25-91 (Rogister 92, No. 3).

§4611. Referving Compiaint iesuss to Other Appropriete
State or Federal Agencies.

The following complaints shall be referred to the specified agencies
for appropriate resolution and arenot subject to the local and Depastment
complaintprocedures set forth in this Chapter imless these procedusesare
made applicable by separate interagency agreements:

(2) Allegations of child abuse shall be referred to the applicable
County Depertment of Social Services (DSS), Protective Services Divi-
sion or appropriate law enforcoment agency. However, nothing in this
section relieves the Department from investigating complaints pursuant
to section 4650(a)(viii}(C).

(b) Health and safety complaints regarding a Child Development Pro-
gram shall be referred to Department of Social Services for licensed faci-
lities, and to the appropriate Child Development regional administrator
for licensing-exempt facilities.

(¢) Discrimination issues involving Child Nutrition Programs or Title
IX of the Educational Amendments of 1972 shall be referred 1o the U.S.
Offics of Civil Rights (OCR). Title IX complainants will onlybe referred
to the OCR if there is no state discrimination law or regulation at issue.
Unless otherwise negotiated through a memorandum of understanding/
agreement, & preliminary inquiry and/or investigation conceming these
complaints willbe conducted by OCR. The complainant shall be notified
by centified mail if his or her complaint is transferred 10 OCR by the Su-
perintendent.

(d) Employment discrimination com:pluints shall be sent to the State
Department of Fair Employment and Housing (DFEH) pursuant to Title
22, CCR, Section 98410, The complainant shell be notified by certified
mail of any DFEH transferral.

(¢) Allegations of fraud shallbe refesred to the responsible Department
Division Director and the Department’s Legal Office,

Nore: Authority oited; Sections 33031, 71020 and 71025, Educstion Code; Sec-
tion 11138, Government Code. Reference: Soctions 11135, 11136 and 11138,
Government Code; 34 CFR 76.780-76.783.

Histony
1. New soction filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

2. Amendment of subsection () and NOTE filed 4-27-92 asan s Operas
tive4-27-92 (Register 92, No. l8).ACetﬁﬁubofComplilneemutth
8-25-92 or emorgency languago

mitied to OAL will be repealed by operation
of law on the following day. y

3, Certificate of lisce as 10 4-27-92 order transmitted ® OAL 10-15-92
and filed 1 [Register 92, No. 44).

Article 3. Local Agency Compliance

$4620. Local Educational Agenoy Responsibllities.

Each local education agency shall have the primary responsibility to
insure compliance with applicable state and federal Iaws androgulations.
Each localeducational agency shall investigate complaints alleging fail-
ure to comply, and seek to resolve those complaints in accordmce with
the procodures set out in this Chapter.

Noe: Anl cited: Sections 232 and 33031, Education Code; Section 11138,

Government Code. Referenco: Section 250, Education Code; Section 11135,
Governmont Code; and 34 CFR 76.760 - 76.783 and 106.8.

Hisvory
1. Now section filed 8-26~91; operative 9-25-91 (Register 92, No. 3).

$4621. Distriot Policies and Proosdures.

() Each local educational agency shall adopt policies and procedures
consistent with this Chapter for the investigation and resolution of com-
plaints. Local policies shall ensure that complainants are protected from
retaliation and that the ilentity of tho complainant alleging discrimina.

Ropirter 92, No. 44 10-30-02
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tion remain confidentisl as appropriate, School Districts and County Of-
ficos of Education shall submit their policies and procedures to the local

govening board for adoption within one year from the effective date of
thischaptor. Upon adoption, the district may foiward a copy to the Super-
intendent.

(b) Each local educational agency shall inclucle in its policies and pro-
cedures the person(s), employee(s) or agency position(s) or unit(s) re-
sponsible for receiving complaints, investigating complaints and ensur-
inglocal educational agency compliance. The local educational agency’s
policies shall ensure that the person(s), employee(s), position(s) or
unit(s) responsible for compliance end/or investigations shall be know!-
edgeable about the laws/programs that he/she is assigned to investigate.

Nore: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Government Code. Reference: Section 260, Education Cade; Section 11135,
Govemnment Code; and 34 CFR 76.780 ~ 76.783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§$4622. Notioe; Notice Reciplents; Notioce Requirements.
Each local educational agency shall annually notify in writing, as
applicable, its students, employees, parents or guardians of its students,
the district advisory committee, school advisory committees, and other
interested parties of their localeducationalagency complaint procedures,
including the opportunity to appeal to the Department and the provisions
of this Chapter. The notice shall include the identity (identities) of the
person(s) responsiblefor processing complaints. The notice shallalso ad-
vise therecipient of the notice of anycivil law remedies that may be avail-
able, mdofthe appeal andreview procedures contained in sections 4650,
4652, and 4671 of this Chapter. Thisnotice shallbe in English, and when
nocem:y.ind:eprimryhngulue. pursuantto section 48985 of the Edu-
cation Code, or mode of communication of the recipient of the notice.

INoTE: Authority cited; Soctions 232 and 33031, Education Code; Section 11138,
Govemment Code. Reference: Sections 11135 and 11138, Government Code; 34
CFR 76.780-76.783 and 106.8.
History

1. New section filed 8-26-91; operative 9-25-91 (Register 92, No, 3).

Article 4. Local Complaint Procedures

$4630. Flling a Local Complaint; Procsdures, Time Lines.

(a) For other than discrimination complaints, any individual, public
agency or organization may file a written complaint with the administra-
tor/superintendent of the local educational agency, aileging a matter
which, if true, would constitute a violation by that local educational
agency of foderal or state law or regulation goveming the programs listed
in soction 4610(b) of this Chapter.

(b) An investigation of alleged unlawful discrimination shall be initi-
ated by filing a complaint not later than six months from the date the al-
Jeged discrimination occurred, or the date the complainant first obtained
imowledge of the facts of the alleged discrimination unless the time for
filing is extended by the Superintendent, upon written request by the
complainant setting forth the reasons for the extension. Such extension
by the Superintendent shall bemade in writing. The period for filing may
be extended by the Superintendent for good cause fora period not to ex-
ceed 90 days following the expiration of the time allowed. The Superin-
tendent shall respond immediately upon receipt of requests for exten-
sions.

(1) The complaint shall be filed by one who alleges thathe or she has
personally suffered unlawful discrimination, or by one who believes an
individual or any specific class of individuals has been subjocted to dis-
crimination prohibited by this part.

(2) The complaint shall be filed with the local educational agency di-
tector/district superintendent orhis or her designee, unloss the complain-
ant roquests direct intervention by the Departmont pursuant to Asticle 6
of this Chapter.

(3) An investigation of a discrimination complaint shall be conducted
in s mauner that protects confidentiality of the parties and the facts.
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Note: Audlorityciled Sections 232 and 33081, Education Code; Section 11138,
Govermnment Code. Reference; Sections 11135, 11136, and 11138, Govornmont
Code; 34 CFR 76,780-76.783 and 106.8.

History
1. Now section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

$4631. Responsiblilities of the Loca! Agency.

(a) Within 60 days from receipt of the complaint, the local educational
sgency superintendent or his or her designce shall complete the investi-
gation of the complaint in accordance with the local procedures devel-
oped pursuant to section 4621 and prepare a written Local Educational
Agency Decision. This time period may be extended by written agree-
ment of the complainant.

(b) The investigation shall provide an opportunity for the complainant,
or the complainant’s representative, or both, and local educational
agency representatives to present information relevant to the complaint.
The investigation may include an opportunity for the pasties to the dis-
putstomeet to discuss the complaintortoquestion each otheroreach oth-
or's witnesses.

(¢) The Local Educational Agency Decision (the Decision), shall be
in writing and sent to the complainant within sixty (60) days from receipt
of the complaint by the local agency. The Decision shall contain the find-
ings and disposition of the complaint, including corrective actions if any,
the rationale for such disposition, notice of the complainant’s right to ap-
pealthe localeducational agency decision to the Department, and the pro-
cedures to be followed for initiating an appeal to the Department.

(d)Local Educational Agencies may establish procedures forattempt-
ingtoresolve complaints through mediation priorto the initiation of a for-
mal compliance investigation. Conducting local mediation shell not ex-
tend the Jocal time lines for investigating and resolving complaints at the
local level unless the complainant agrees, in writing, to the extension of
the tinie line. In no event chall mediation be mandatory inresolving com-
plaints,

Norte: Authority cited: Sections 232 and 33031, Education Code; Soction 11138,

Govemment Code. Reference: Sections 11135, 11136, and 11138, Government
Code; 34 CFR 76.780-76.783 and 106.8,

History
1, New soction filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§ 4632. Forward to Superintendent.

Upon notification by the Superintendent that the Local Educational
Ageacy Decision has been appealed to the state level pursuant to section
4652, the local educational agency shall forward the following to the Su-
perintendent;

(») The original complaint;

(b) A copy of the Local Educational Agency Decision;

(c) A summary of the nature and extent of the investigation conducted
bythe local agency, if not coveredin the Local Educational Agency Deci-
sion;

(d) A report of any action taken to resolve the complaint;

(¢) A copy of the local educational agency complaint procedures; and

(f) Such otherrelevant information as the Superintendent may require.

Note: Authority cited: Section 232 and 33031; Soction 11138, Govornment
Code, Reference: Socmlllss.lllaﬁ.mdlllas Govemment Code; 34 CFR
76.780~76.783 and 106,

History
1. New section filod 8-26-91; operative 9-25-91 (Register 92, No. 3).

Anrticle 5. State Complaint Procedures

§ 4640. Filing a State Complaint That Hae Not Firet Been
Filed at the Looal Agenoy; Time Lines, Notios,
Appeal Righte.
(») Referral to the Local Educational Agency for Local Resolution.
(1) If a complrint is erronsously first sent to the Superintendont with-
out local educational agency investigation, the Superintendent shall im-
mediately forward the complaint to the local educational agency for pro-
cessing in accordance with Article 4 of this Chapter, unless

Rogioton 92, No, 44 10-50-92
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(¢) “Complaint Procedure" means an intemal process used by the De-
partment or local agency to process and resolve complaints, -

() *Compliance Agreement” means an agreement between the De-
parimentanda local agency, following a finding of noncompliance by the
Department, developedby the local agency and approved by Department
to resolve the noncompliance.

(8 “Days” means calendar days unless designated otherwise.

(b) “Department” means the Califomia Department of Education.

(i) “Direct State Intervention™ means the steps taken by the Depart-
ment to initially investigate complaints or effect compliance.

(3) “Local Agency™ means a school district governing board or a local
public or private agency which receives direct or indirect funding or any
other financial assistance from the state to provide any school programs
or activities or special education or related services. “Local educational
agency” includes any public school district and county office of educa-
tion.

(K) “Mediation” means a problem-solving activity whereby a third
party assists the parties to a dispute in resolving the problem.

(?) “State Mediation Agreement” means a written, voluntary agree-
ment, approved by the Department, which is developed by the local
agency and complainant with assistance from the Department to resolve
an allegation of noncompliance.

(m) “State Agency” means the State Depariments of Mental Health or
Health Services or any other state administrative unit that is or may be
required (o provide special education or related services to handicapped
pupils pursuant to Govemment Code section 7570 et seq.

(n) “Superintendent” means the Superintendent of Public Instruction
or his or her designee.

Nore: Authority cited: Sections 232 and 33031, Bducation Code; Section 11138,
Govemmient Code. Reference: Sections 210,220, and 260, Education Code; Sec-
tions 11135 and 11138, Government Code.

HisToRY
1. New section filed 8-26-91; operative 9-25-91 (Registar 92, No. 3).

Article 2. Purpose and Scope

$4610. Purpose and Scope.

(a) This Chapter applies to the filing, investigation and resolution of
a complaint regarding an alleged violation by a local agency of federal
orstate law orregulations governing educational programs, inchiding al-
legations of unlawful discrimination, in accordance with the provisions
of Title 34, CFR, Sections 76.780-783 and 106.8; Title 22, CCR, Sec-
tions 98300-98382; and California Education Code Sections 49556 and
8257. The purpose of this Chapter is to establish a uniform system of
comp:aint processing for specified programs or activities which receive
staxe or federal funding.

(b) This Chapter applies to the following programs administered by
the Department;

(i) Adult Basic Education established pursuant to Education Code sec-
tions 8500 through 8538 and 52500 through 52616.5;

(ii) Consolidated Categorical Aid Programs as listed in Education
Code section 64000(a);

(iii) Migrant Education established pursuant to Education Code sec-
tions 54440 through 54445,

(iv) Vocational Education established pursuant to Education Code
sections 52300 through 52480;

(v) Child Care and Development programs established pursuant to
Education Code sections 8200 through 8493;

(vi) Child Nutrition programs established pursuant to Education Code
sections 49490 through 49560; and

(vii) Special Education programs established pursuant to Education
Code sections 56000 through 56885 and 59000 through 59300.

(c) This Chapter also applies to the filing of complaints which allege
unlawful discrimination on the basis of ethnic group identification, reli-
gion, age, sex, color, or physical or mental disability, in any program or
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activity conducted by a local agency, which is funded directly by, or that
receives or benefits from any state financial assistance:
Nore: Authority cited: Sections 232, 8261,33031, 49531, 49551, 54445, 52355,
52451, and 56100(a) and (j), Education Cods; Section 11 138, Govemment Code.
Reference: Sections 210, 220, 260, and 49556, Education Cods; Sections 11135
and 11138, Government Code,

History
1. New section filed 8-26-91; operative 9-25-91 Register 92, No, 3).

§4611. Referring Complaint lesues to Other Appropriate
State or Federal Agencies.

The following complaints shall be referred to the specified agencies
for appropriate resolution and arenot subject to the local and Department
complaint procedures set forth in this Chapter unless these procedures are
made applicable by separate interagency agreements:

(a) Allegations of child sbuse shall be referred to the applicable
County Department of Social Services (DSS), Protective Services Divi-
sion or appropriate law enforcement agency. However, nothing in this
section relieves the Department from investigating complaints pursuant
to section 4650(a){(viii}(C).

(b) Health and safety complaints regarding a Child Development Pro-
gram shall bereferred to Department of Social Services for licensed faci-
lities, and to the appropriate Child Development regional administrator
for licensing-exempt facilities.

(c) Discrimination issues involving Title IX of the Educational
Amendments of 1972 shallbe referred to tse U.S, Office of Civil Rights
(OCR). Title IX complainants will only be referred to the OCR if there
isno state discrimination law or regulation at issue. Unless otherwise ne-
gotiated through a memorandum of understanding/agreement, a prelimi-
nayy inquiry and/or investigation conceming these complaints will be
conducted by OCR. The complainant shall be notified by certified mail
if his or her complaint is transferred to OCR by the Superintendent.

d) Complaints of discrimination involving Child Nutrition Programs
administeredby the De ent from pro, icipants or applicants
shallbe referred to either Administrator, U.S. De entof Agriculture,
Food and Nutrition Service, 3101 Park Center Drive, Alexandria, VA

or Sec of Agriculture, Washington, D.C. 20250. Discrinii-
tion complaints received by a local agency or the De; ent shall be

pation complaints received by a local agency or the Department shall be
immediatelydirected to U.S. Department of Agriculture, Food and Nutri-
tion Service, Western Regional Office,

(¢) Employment discrimination complaints shall be sent to the State
Department of Fair Employment and Housing (DFEH) pursuant to Title
22, CCR, Section 98410. The complainant shall be notified by certified
mail of any DFEH transferral.

(f) Allegations of fraud shallbe referred to the responsible Department
Division Director and the Department’s Legal Office.

NotE: Authority cited: Sections 33031, 71020 and 71025, Education Code; Sec-

tion 11138, Govemment Code., Reference: Sections 11135, 11136 and 11138,
Govemment Code; 34 CFR 76.780-76.783.
History

1. New section filed 8~26-91; operative 9-25-91 (Register 92, No. 3).

2, Amendment of subsection ?‘a’) and NoTE filed 4-27-92 asan emergency; opera-
tive 4-27-92 Register 92, No. 18). A Certificate of Compliance must be trans-
mitted to OAL 8-25-92 or emergency language will be repealed by operatica
of Iaw on the following day.

3. Certificate of Compliance as to 4-27-92 order transmitted to OAL 10--15-92
and filed 10-28-92 (Register 92, No. 44).

4, Change without regulatory effect amending subsection (c), oadopting new sub-
section (d) and reletiering subsections filed 12-16-93 purspant io title 1, sec-
tion 100, California Code of Regulations (Register 93, No. 51).

Article 3. Local Agency Compliance

§4620. Local Educational Agency Responsibiliiles,

Each local education agency shall have the primary responsibility to
insure compliance with applicable state and federal laws and regulations.
Each local educational agency shall investigate complaints alleging fail-
ure to comply, and seek to resolve those complaints in accordance with
the procedures set out in this Chapter,
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Nors: Authority cited: Sections 232 and 33031, Bducation Code; Section 11138,

Government Code. Reference: Section 260, Education Code; Section 11135,

Goverument Code; and 34 CFR 76.780 - 76.783 and 106.8.
History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3),

§4621. District Policles and Procedures,

(») Each local educational agency shall adopt policies and procedures
consistent with this Chapter for the investigation and resolution of com-
plaints. Local policies shall ensure that complainants are protected fr
retaliation and that the identity of the complainant alleging discrimina-
tion remain confidential as appropriate. School Districts and County Of-
fices of Education shall submit their policies and procedures to the local
goveming board for adoptian within one year from the effective date of
this chapter. Upon adoption, the district may forward a copy io the Super-
intendent,

(b) Bach local educational agency shall include in its policies and pro-
cedures the person(s), employee(s) or agency position(s) or unit(s) re-
sponsible for receiving complaints, investigating complaints and ensur-
inglocal educational agency compliance. The local educationalagency’s
policies shall ensure that the person(s), employee(s), position(s) or
unit(s) responsible for compliance and/or investigations shall be knowl-
edgeable about the laws/programs that he/she is assigned to investigate.
NortE: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Govemnment Code. Reference: Section 260, Education Code; Section 11135,
Govemnment Code; and 34 CFR 76.780 - 76.783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§4622. Notice; Notice Reciplents; Notice Requirements.
Each local educational agency shall annually notify in writing, as
applicable, its students, employees, parents or gnardians of its students,
the district advisory committee, school advisory committees, and other
interested pasties of theirlocal educational agency complaint procedures,
including the opportunity toappeal to the Department and the provisions
of this Chapter. The notice shall include the identity (identities) of the
person(s)responsible for processing complaints, Thenotice shallalso ad-
vise therecipientof the notice of any civil law remedies that maybe avail-
able, and of the appeal andreview procedures containedin sections 4650,
4652, and 4671 of this Chapter. This notice shall be in English, and when
necessary, in the priimary language, pursuant to section 48985 of the Edu-
cation Cods, or mode of communication of the recipient of the notice.

Note: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Govemment Code. Reference: Sections 11135 and 11138, Government Code; 34
CFR 76.780-76.783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

Article 4. Local Complaint Procedures

$4630. Filing a Local Complaint; Procedures, Time Lines.

(a) For other than discrimination complaints, any individual, public
agency or organization may file a written c.mplaint with the administra-
tor/superintendent of the local educational agency, alleging a matier
vibich, if true, would constitute a violation by that local educational
agency of federal orstate law or regulation goveming the programs listed
in section 4610(b) of this Chapter.

(b) An investigation of alleged unlawful discrimination shall be initi-
ated by filing a complaint not later than six months from the date the al-
leged discrimination occusred, or the date the complainant first obtained
knowledge of the facts of the alleged discrimination unless the time for
filing is extended by the Superintendent, upon written request by the
complainant setting forth the reasons for the extension. Such extension
by the Superintendent shall be made in writing. The period for filing may
be extended by the Superintendent for good cause for a period not to ex-
coed 90 days following the expiration of the time allowed. The Superin-
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tendent shall respond immediately upon receipt of requests for exten-
sions,_ : -

(1) The complaint shall be filed by cne who alleges that he or she has
personally suffered untawful discrimination, or by one who believes an
individual or any specific class of individuals has been subjected to dis-
crimination prohibited by this part.

(2) The complaint shall be filed with the local edrcational agency di-
rector/district superintendent orhis orher designee, unless the complain-
ant requests direct intervention by the Department pursuant to Article 6
of this Chapter.

(3) An invesiigation of a discrimination complaint shallbe conducted
in a manner that protects confidentiality of the parties and the facts.
Note: Authority cited: Sections 232 and 33031, Education Code; Section 11138,

Govemment Code. Reference: Sections 11135, 11136, and 11138, Government
Code; 34 CFR 76.780-76.783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§4631. Responsiblilties of the Local Agency.

(a) Within 60 days from receipt of the complaint, the local educational
agency superintendent or his or her designee shall complete the investi-
gation of the complaint in accordance with the local procedures devel-
oped pursuant to section 4621 and prepare a written Local Educational
Agency Decision. This time period may be extended by written agree-
ment of the complainant.

(b) The investigation shall provide an opportumity for the complainant,
or the complainant’s representative, or both, and local educational
agency representatives o present information relevant to the complaint.
The investigation may include an opportunity for the parties to the dis-
pute tomeet todiscuss the complaintor toquestion each otheroreach oth-
er's witnesses.

(c) The Local Educational Agency Decision (the Decision), shall be
in writing and sent to the complainant within sixty (60) days from Teceipt
of the complaint by the local agency. The Decision shall contain the find-
ings and disposition of the complaint, including comrective actions if any,
the rationale for such disposition, notice of the complainant’s right to ap-
peal thelocal educational agency decision to the Department, and the pro-
cedures to be followed for initiating an appeal to the Department.

(d)Local Educational Agencies may establish procedures for attempt-
ingtoresolve complaints through mediation priorto the initiation of a for-
mal compliance investigation. Conducting local mediation shall not ex-
tend the local time lines for investigating and resolving complaints at the
local level unless the complainant agrees, in writing, to the extension of
the time line. Inno event shall mediation be mandatory inresolving com-
plaints.

Norte: Authority cited: Sections 232 and 33031, Education Code; Section 11 138,

Government Code. Reference: Sections 11135, 11136, and 11138, Govemnment
Code; 34 CFR 76.780-76.783 and 106.8.

HisToRY
L. New section file} 8-26-91; operative 9-25-91 (Register 92, No. 3).

§4632. Forward to Superintendent.

Upon notification by the Superintendent that the Loca! Educational
Agency Decision has been appealed to the state level pursuant to section
4652, the local educational agency shall forward the following to the Su-
perintendent:

(a) The original complaint;

(b) A copy of the Local Educational Agency Decision;

(c) A summary of the nature and extent of the investigation conducted
by thelocal agency, if not coveredin the Local Educational AgencyDeci-
sion;

(d) A report of any action taken to resolve the complaint;

(¢) A copy of the local educational agency complaint procedures; and

() Such other relevant information as the Superintendent may require.

Norte: Authority cited: Section 232 and 33031; Section 11138, Government
Code, Reference: Sections 11135, 11136, and 11138, GovemmentCode; 34 CFR
76.780-176,783 and 106.8.
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(1) If a complaint is erroneously first sent to the Superintendent with-
- outlocal educational agency investigation, the Superintendent shall im-
4 ) mediately forward the complaint to the local educational agency fos pro-

Article 5. State Compilaint Procedures cessing in accordance with Article 4 of this Chapter, unless

§4640. Filing a State Complaint That Has Not First Besn
Flied at the Local Agency; Time Lines, Notice,
Appeal Righte.
(a) Referral to the Local Educational Agency for Local Resolution.

History
1. New section filod 8~26~91; operative 9-25-91 (Register 92, No. 3)
- - L - R
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