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Solana Beach School District

Uniform Complaint Procedure (K-12)
Dear Ms. Higashi:
| have received the comments of Todd M. Smith, Deputy General Counsel of the

California Department of Education (“CDE") dated November 5, 2003, to which | now
respond on behalf of the test claimant.

1. The Comments of the CDE are incompetent and Should be Excluded

Test claimant objects to the Comments of the CDE, in total, as being legally
incompetent and move that they be excluded from the record. Title 2, California Code
of Regulations, Section 1183.02(d), requires that any:

“...written response, opposition, or recommendations and supporting
documentation shall be signed at the end of the document, under penalty
of perjury by an authorized representative of the state agency, with the
declaration that it is true and complete to the best of the representative’s
personal knowledge or information and belief.”

The CDE comments do not comply with this essential requirement.

2. When the State Shifts the Costs of Government to Local Agencies, Those
Costs are Reimbursable

CDE argues that the test claim programs and duties are mandated by the federal
government and, therefore, not reimbursable. It goes on to argue:
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“The fact that a large portion of the money provided to educational
institutions by the state initially flows from the federal government,
requires an analysis of federal statutes in order to make a determination
of whether a state mandate actually exists.” (CDE Comments, page 2)

The answer to this argument is found in Hayes v. Commission on State Mandates
(1992) 11 Cal.App.4th 1564, where the court said:

“When the federal government imposes costs on local agencies those
costs are not mandated by the state and thus would not require a state
subvention...

“This reasoning would not hold true where the manner of implementation
of the federal program was left to the true discretion of the state. A
central purpose of the principle of state subvention is to prevent the state
from shifting the cost of government from itself to local agencies.
(Citation) Nothing in the statutory or constitutional subvention provisions
would suggest that the state is free to shift state costs to local agencies
without subvention merely because those costs were imposed upon the
state by the federal government...If the state freely chose to impose the
costs upon the iocal agency as a means of implementing a federal
program then the costs are the result of a reimbursable state mandate
regardless whether the costs were imposed upon the state by the federal
government.

“The...Act (before the court)...leaves primary responsibility for
implementation to the state. (Citation) In short, even though the state had
no real choice in deciding whether to comply with the federal act, the act
did not necessarily require the state to impose all of the costs of
implementation upon local school districts. To the extent the state
implemented the act by freely choosing to impose new programs or higher
levels of service upon local school districts, the costs of such programs or
higher levels of service are state mandated and subject to subvention.

“...the state (can) not avoid its subvention responsibility by pleading
‘federal mandate’ because the federal statute does not require the state to
impose the costs of such (programs) upon local agencies...” (Opinion, at
pages 1593-1594)

CDE has not attempted to offer any evidence to show that the federal statutes it relies
upon impose any duties directly upon school districts. In fact, CDE admits that “a large
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portion of the money provided to educational institutions by the state initially flows from
the federal government.” It is the new programs or higher levels of service that the state
then imposes upon school districts that create a reimbursable mandate requiring
subvention.

3. The Code of Federal Regulations Cited by CDE Apply Only to
Discrimination on the Basis of Sex

CDE cites Title 34, Code of Federal Regulations, Section 106, et seq. in support of its
argument that “some” of the new programs or higher levels of service alleged in the test
claim are federally mandated. It makes the same argument to selected sections of Title
5, California Code of Regulations. CDE fails to note that Title 34, Section 106, applies
only to discrimination on the basis of sex.

“The purpose of this part is to effectuate title IX of the Education
Amendments of 1972, as amended by Pub. L. 93-568, 88 Stat.1855
(except sections 904 and 906 of those Amendments) which is designed to
eliminate (with certain exceptions) discrimination on the basis of sex in
any education program or activity receiving Federal financial assistance...”

(Title 34, Code of Federal Regulations. Section 106.1)"

As its sole example? to its argument, CDE refers to Education Code Section 250 which
it quotes as follows: i

“...prior to receipt of any state financial assistance or state student
financial aid, an educational institution is required to provide assurance to
the agency administering the funds...that each program or activity
conducted by the educational institution will be conducted in compliance
with...all other applicable provisions of state law prohibiting discrimination
on the basis of sex.” (CDE Comments, page 1, text omission in the
original, emphasis added)

' A copy of Title 34, Volume 1, Code of Federal Regulations (Revised as of July
1, 2003), Chapter 1, Part 106, containing sections 106.1 through 106.9, is attached
hereto as Exhibit “A” and is incorporated herein by reference.

2 CDE also makes arguments as to Sections 200 and 220, but these sections are
not alleged to contain any new programs or higher levels of service. See: Test Claim,
Part Ilf, Costs Mandated By The State, commencing at page 39

3
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The emphasized portion of the CDE quotation was deleted in 1998. Section 250° no
longer limits itself to discrimination on the basis of sex and has been expanded to
include all forms of discrimination.

The error of CDE’s position is further illustrated by that portion of the text which was
omitted in its “quote”, i.e., “...will be conducted in compliance with...all other applicable
provisions of state law prohibiting discrimination on the basis of sex.” The full relevant
text reads:

“...will be conducted in compliance with the provisions of this chapter and
all other applicable provisions of state law prohibiting discrimination...”
(Portion omitted by CDE emphasized)

Not only has the scope of Section 250 been expanded to include all forms of
discrimination, the portion of the text of the statute omitted by CDE makes it clear that
compliance is required with all provisions of the chapter. The chapter referred to is
Chapter 2, of Part 1, of Division 1 of Title 1 of the Education Code.

Chapter 2 commences with Education Code Section 200, which, as added in 1982,
included “all persons, regardiess of their sex, equal rights, and opportunities”* The
section was amended in 1998 and 1999° to now also include all persons “regardless of
their sex, ethnic group identification, race, national origin, religion, mental or physical
disability, or regardless of any basis that is contained in the prohibition of hate crimes

3 Education Code Section 250, added by Chapter 1117, Statutes of 1982,
Section 1, as amended by Chapter 914, Statutes of 1998, Section 30:

“Prior to receipt of any state financial assistance or state student financial aid, an
educational institution shall provide assurance to the agency administering the funds, in
the manner required by the funding agency, that each program or activity conducted by
the educational institution will be conducted in compliance with the provisions of this
chapter and all other applicable provisions of state law prohibiting discrimination ef-the
basis-of sex. A single assurance, not more than one page in length and signed by an
appropriate responsible official of the educational institution, may be provided for all the
programs and activities conducted by an educational institution.”

* See: Test Claim, at page 3, lines 4-8 and footnote 1

> See: Test Claim, at page 11, line 13 through page 12, line 1 and footnote 15;
and page 15, lines 2-4 and footnote 21.
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set forth in subdivision (a) of Section 422.6 of the Penal Code.® The inclusion of Penal
Code Section 422.6, by reference, added disability, gender and sexual orientation to
the acts constituting discrimination.

So, when alleging a new program or higher level of service relative to Education Code
Section 250, test claimant alleges:

“Pursuant to Education Code Section 250, prior to receipt of any state
financial assistance or state student financial aid, providing assurance to
the agency administering the funds, in the manner required by the funding
agency, that each program or activity conducted by the district will be
conducted in compliance with the provisions of the chapter and all other
applicable provisions of state law prohibiting discrimination.” (Test Claim,
page 41, lines 11-16)

¢ Penal Code Section 422.6, added by Chapter 1277, Statutes 1987, Section 4,
amended by Chapter 850, Statutes 1998, Section 1.

“(a) No person, whether or not acting under color of law, shall by force or threat
of force, willfully injure, intimidate, interfere with, oppress, or threaten any other person
in the free exercise or enjoyment of any right or privilege secured to him or her by the
Constitution or laws of this state or by the Constitution or laws of the United States
because of the other person's race, color, religion, ancestry, national origin, disability,
gender, or sexual orientation, or because he or she perceives that the other person has
one or more of those characteristics.

(b) No person, whether or not acting under color of law, shall knowingly deface,
damage, or destroy the real or personal property of any other person for the purpose of
intimidating or interfering with the free exercise or enjoyment of any right or privilege
secured to the other person by the Constitution or laws of this state or by the
Constitution or laws of the United States, because of the other person's race, color,
religion, ancestry, national origin, disability, gender, or sexual orientation, or because he
or she perceives that the other person has one or more of those characteristics.

(c) Any person convicted of violating subdivision (a) or (b) shall be punished by
imprisonment in a county jail not to exceed one year, or by a fine not to exceed five
thousand dollars ($5,000), or by both that imprisonment and fine, and the court shall
order the defendant to perform a minimum of community service, not to exceed 400
hours, to be performed over a period not to exceed 350 days, during a time other than
his or her hours of employment or school attendance. However, no person shall be
convicted of violating subdivision (a) based upon speech alone, except upon a showing
that the speech itself threatened violence against a specific person or group of persons
and that the defendant had the apparent ability to carry out the threat.”
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The new program or higher level of service alleged refers specifically to the provisions
of the chapter and all other applicable provisions of state law prohibiting discrimination.
CDFE'’s claim of “federal mandate” because of a federal regulation prohibiting
discrimination based solely upon sex, just does not apply.

4, Test Claimant Has Complied with Title 2 Requirements, CDE Has Not

Citing Title 2, California Code of Regulations, Section 1183, subdivision (d)(2), CDE
complains that test claimant has not included a “copy of relevant portions of...federal
statutes...that may impact the alleged mandate...” (CDE Comments, page 3) First of
all, the correct citation is subdivision (e)(2). Secondly, there is a reason for the
omission, it was intentional because test claimant does not believe there are any
federal statutes that may impact the alleged mandate. (See: discussion of Hayes v.
Commission on State Mandates in part 2, supra)

This is an interesting objection on behalf of CDE. Title 2, California Code of
Regulations Section 1183.02, subdivision (c)(2), requires that any affected agency,
when reviewing and responding to a test claim, to include a copy of “relevant portions of
...federal statutes...that may impact the alleged mandate...” CDE has not done so.

5. CDE Has No Comments to a Majority of the Test Claim

The test claim cites 10 Education Code sections, 5 Government Code Sections and 20
Sections of Title 5, California Code of Regulations as the basis for alleging new
programs and higher levels of service. The comments of the CDE respond to but 3
Education Code Sections and 3 Title 5 sections. On the basis of the doctrine of
“admission by omission”, test claimant must assume that CDE has no objection to
those portions of the test claim omitted from its comments.

CERTIFICATION
I certify by my signature below, under penalty of perjury under the laws of the State of
California, that the statements made in this document are true and complete to the best

of my own personal knowledge or information and belief.

Sincergly,

—

Keith B. Petersen

C: Per Mailing List Attached



RE:

CLAIMANT: Solana Beach School District

DECLARATION OF SERVICE

Uniform Complaint Procedure (K-12) 03-TC-02

| declare:

I am employed in the office of SixTen and Associates, which is the appointed
representative of the above named claimant(s). | am 18 years of age or older and not a
party to the within entitled matter.

On the date indicated below, | served the attached: letter of December 5, 2003 _,
addressed as follows:

Paula Higashi

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

FAX: (916) 445-0278

) Q

U.S. MAIL: | am familiar with the business
practice at SixTen and Associates for the
collection and processing of
correspondence for mailing with the
United States Postal Service. In
accordance  with  that  practice,
correspondence placed in the internal
mail collection system at SixTen and
Associates is deposited with the United
States Postal Service that same day in
the ordinary course of business.

OTHER SERVICE: | caused such
envelope(s) to be delivered to the office of
the addressee(s) listed above by:

{Describe)

AND per mailing list attached

FACSIMILE TRANSMISSION: On the
date below from facsimile machine
number (858) 514-8645, | personally
transmitted to the above-named person(s)
to the facsimile number(s) shown above,
pursuant to California Rules of Court
2003-2008. A true copy of the above-
described  document(s) was(were)
transmitted by facsimile transmission and
the transmission was reported as
complete and without error.

A copy of the transmission report issued
by the transmitting machine is attached to
this proof of service.

PERSONAL SERVICE: By causing a true
copy of the above-described document(s)
to be hand delivered to the office(s) of the
addressee(s).

I declare under penalty of perjury that the foregoing is true and correct and that this
declaration was executed on 12/5/03

, at San Diego, California.

K Paiocl]

Diane Bramwell
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TITLE 34, CODE OF FEDERAL REGULATIONS
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[Code of Federal Regulations]

{Title 34, Volume 1]

[Revised as of July 1, 2003}

From the U.S. Government Printing Office via GPO Access
[CITE: 34CFR106)

[Page 391-396]
TITLE 34--EDUCATION
CHAPTER I-—-OFFICE FOR CIVIL RIGHTS, DEPARTMENT OF EDUCATION

PART 106--NONDISCRIMINATION ON THE BASIS OF SEX IN EDUCATION PROGRAMS OR
ACTIVITIES RECEIVING FEDERAL FINANCIAL ASSISTANCE--Table of Contents

Subpart A--Introduction
Sec. 106.1 Purpose and effective date.

The purpose of this part is to effectuate title IX of the Education
Bmendments of 1972, as amended by Pub. L. 93-568, 88 Stat. 1855 (except
sections 904 and 906 of those Amendments) which is designed to eliminate
{(with certain exceptions) discrimination on the basis of sex in any
education program or activity receiving Federal financial assistance,
whether or not such program or activity is offered or sponsored by an
educational institution as defined in this part. This part is also
intended to effectuate section 844 of the Education Amendments of 1974,
Pub. L. 93-380, 88 Stat. 484. The effective date of this part shall be
July 21, 1975.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682, as amended by Pub. L. 93-568, 88 Stat. 1855,
and sec. 844, Education Amendments of 1974, 88 Stat. 484, Pub. L. 93-
380) '

Sec. 106.2 Definitions.

As used in this part, the term:

(a) Title IX means title IX of the Education Amendments of 1972,
Pub. L. 92-318, as amended by section 3 of Pub. L, 93-568, 88 Stat.
1855, except sections 904 and 906 thereof; 20 U.S5.C. 1681, 1682, 1683,
1685, 1686. '

(b) Department means the Department of Education.

(c) Secretary means the Secretary of Education.

(d) Assistant Secretary means the Assistant Secretary for Civil
Rights of. the Department.

(e) Reviewing Authority means that component of the Department
delegated authority by the Secretary to appoint, and to review the
decisions of, administrative law judges in cases arising under this
part.

[[Page 3921]

(f) Administrative law judge means a person appointed by the
reviewing authority to preside over a hearing held under this part.

(g) Federal financial assistance means any of the following, when
authorized or extended under a law administered by the Department:

(1) A grant or loan of Federal financial assistance, including funds
made available for:

(i) The acquisition, construction, renovation, restoration, or

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi

Page 1 of 7
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repair of a building or facility or any portion thereof; and

(ii) Scholarships, loans, grants, wages or other funds extended to
any entity for payment to or on behalf of students admitted to that
entity, or extended directly to such students for payment to that
entity. )

(2) A grant of Federal real or personal property or any interest
therein, including surplus property, and the proceeds of the sale or
transfer of such property, if the Federal share of the fair market value
of the property is not, upon such sale or transfer, properly accounted
for to the Federal Government.

(3) Provision of the services of Federal personnel.

(4) Sale or lease of Federal property or any interest therein at
nominal consideration, or at consideration reduced for the purpose of
assisting the recipient or in recognition of public interest to be
served thereby, or permission to use Federal property or any interest
therein without consideration.

(5) Any other contract, agreement, or arrangement which has as one
of its purposes the provision of assistance to any education program or
activity, except a contract of insurance or guaranty.

{h) Program or activity and program means all of the operations of--

(1) (i) A department, agency, special purpose district, or other
instrumentality of a State or local government; or

(ii) The entity of a State or local government that distributes such
assistance and each such department or agency (and each other State or
local government entity) to which the assistance is extended, in the
case of assistance to a State or local government;

(2) (i) A college, university, or other postsecondary institution, or
a public system of higher education; or

(ii) A local educational agency {(as defined in 20 U.S.C. 8801),
system of vocational education, or other school system;

(3) (i) An entire corporation, partnership, other private
organization, or an entire sole proprietorship--

(A) If assistance is extended to such corporation, partnership,
private organization, or sole proprietorship as a whole; or.

(B) Which is principally engaged in the business of providing
education, health care, housing, social services, or parks and
recreation; or

(ii) The entire plant or other comparable, geographically separate
facility to which Federal financial assistance is extended, in the case
of any other corporation, partnership, private organization, or sole
proprietorship; or

(4) Any other entity that is established by two or more of the
entities described in paragraph (h) (1), (2), or (3) of this section; any
part of which is extended Federal financial assistance.

(Authority: 20 U.S.C. 1687)

(i) Recipient means any State or political subdivision thereof, or
any instrumentality of a State or political subdivision thereof, any
public or private agency, institution, or organization, or other entity,
or any person, to whom Federal financial assistance is extended directly
or through another recipient and which operates an education program or
activity which receives such assistance, including any subunit,
successor, assignee, or transferee thereof.

(j) Applicant means one who submits an application, request, or plan
required to be approved by a Department official, or by a recipient, as
a condition to becoming a recipient.

(k) Educational institution means a local educational agency (LEA)
as defined by section 1001 (f) of the Elementary and Secondary Education
Act of 1965 (20 U.S.C. 3381), a preschool, a private elementary or

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi
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secondary school, or an applicant or recipient of the type

[ {Page 39311

defined by paragraph (1), (m), (n), or (o) of this section.

(1) Institution of graduate higher education means an institution
which:

(1) Offers academic study beyond the bachelor of arts or bachelor of
science degree, whether or not leading to a certificate of any higher
degree in the liberal arts and sciences; or

(2) Awards any degree in a professional field beyond the first
professional degree (regardless of whether the first professional degree
in such field is awarded by an institution of undergraduate higher
education or professional education); or

(3) Bwards no degree and offers no further academic study, but
operates ordinarily for the purpose of facilitating research by persons
who have received the highest graduate degree in any field of study.

(m) Institution of undergraduate higher education means:

(1) An institution offering at least two but less than four years of
college level study beyond the high school level, leading to a diploma
or an associate degree, or wholly or principally creditable toward a
baccalaureate degree; or

(2) An institution offering academic study leading to a
baccalaureate degree; or

(3) An agency or body which certifies credentials or offers degrees,
but which may or may not offer academic study.

(n) Institution of professional education means an institution
(except any institution of undergraduate higher education) which offers
a program of academic study that leads to a first professional degree in
a field for which there is a national specialized accrediting agency
recognized by the Secretary. ’

(o) Institution of vocational education means a school or
institution (except an institution of professional or graduate or
undergraduate higher education) which has as its primary purpose
preparation of students to pursue a technical, skilled, or semiskilled
occupation or trade, or to pursue study in a technical field, whether or
not the school or institution offers certificates, diplomas, or degrees
and whether or not it offers fulltime study.

(p) Administratively separate unit means a school, department or
college of an educational institution (other than a local educational
agency) admission to which is independent of admission to any other
component of such institution.

(q) AdmlSSlOD means selection for part-time, full-time, special,
associate, transfer, exchange, or any other enrollment, membership, or
matriculation in or at an education program or activity operated by a
recipient.

(r) Student means a person who has gained admission.

(s) Transition plan means a plan subject to the approval of the
Secretary pursuant to section 901 (a) (2) of the Education Amendments of
1972, under which an educational institution operates in making the
transition from being an educational institution which admits only
students of one sex to being one which admits students of both sexes
without discrimination.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682)

[45 FR 30955, May 9, 1980; 45 FR 37426, June 3, 1980, as amended at 65
FR 68056, Nov. 13, 2000}

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi 11/28/2003
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Sec. 106.3 Remedial and affirmative action and self-evaluation.

(a) Remedial action. If the Assistant Secretary finds that a
recipient has discriminated against persons on the basis of sex in an
education program or activity, such recipient shall take such remedial
action as the Assistant Secretary deems necessary to overcome the
effects of such discrimination.

(b) Affirmative action. In the absence of a finding of
discrimination on the basis of sex in an education program or activity,
a recipient may take affirmative action to overcome the effects of
conditions which resulted in limited participation therein by persons of
a particular sex. Nothing herein shall be interpreted to alter any
affirmative action obligations which a recipient may have under
Executive Order 11246.

(c) Self-evaluation. Each recipient education institution shall,
within one year of the effective date of this part:

(1) Evaluate, in terms of the requirements 6f this part} its current
policies and practices and the effects thereof concerning admission of
students,

[[Page 394]]

- treatment of students, and employment of both academic and non-academic
personnel working in connection with the recipient's education program
or activity;

(2) Modify any of these policies and practices which do not or may
not meet the requirements of this part; and

(3) Take appropriate remedial steps to eliminate the effects of any
discrimination which resulted or may have resulted from adherence to
these policies and practices.

(d) Availability of self-evaluation and related materials.
Recipients shall maintain on file for at least three years following
completion of the evaluation required under paragraph (c) of this
section, and shall provide to the Assistant Secretary upon request, a
description of any modifications made pursuant to paragraph. (c) (ii) of
this section and of any remedial steps taken pursuant to paragraph
{c) (iii) of this section,.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682)

Sec. 106.4 Assurance required.

(a) General. Every application for Federal financial assistance
shall as condition of its approval contain or be accompanied by an
assurance from the applicant or recipient, satisfactory to the Assistant
Secretary, that the education program or activity operated by the
applicant or recipient and to which this part applies will be operated
in compliance with this part. An assurance of compliance with this part
shall not be satisfactory to the Assistant Secretary if the applicant or
recipient to whom such assurance applies fails to commit itself to take
whatever remedial action is necessary in accordance with Sec. 106.3(a)
to eliminate existing discrimination on the basis of sex or to eliminate
the effects of past discrimination whether occurring prior or subsequent
to the submission to the Assistant Secretary of such assurance.

(b) Duration of obligation. (1) In the case of Federal financial
assistance extended to provide real property or structures thereon, such
assurance shall obligate the recipient or, in the case of a subsequent
transfer, the transferee, for the period during which the real property
or structures are used to provide an education program or activity.

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi 11/28/2003
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(2) In the case of Federal financial assistance extended to provide
personal property, such assurance shall obligate the recipient for the
period during which it retains ownership or possession of the property.

(3) In all other cases such assurance shall obligate the recipient
for the period during which Federal financial assistance is extended.

(c) Form. The Director will specify the form of the assurances
required by paragraph (a) of this section and the extent to which such
assurances will be regquired of the applicant's or recipient's
subgrantees, contractors, subcontractors, transferees, or successors in
interest.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682)

[45 FR 30955, May 9, 1980, as amended at 45 FR 86298, Dec. 30, 1980; 65
FR 68056, Nov. 13, 2000} o

Sec. 106.5 Transfers of property.

If a recipient sells or otherwise transfers property financed in
whole or in part with Federal financial assistance to a transferee which
operates any education program or activity, and the Federal share of the
fair market value of the property is not upon such sale or transfer
properly accounted for to the Federal Government both the transferor and
the transferee shall be deemed to be recipients, subject to the
provisions of subpart B of this part.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682) ’

Sec. 106.6 Effect of other requirements.

(a) Effect of other Federal provisions. The obligations imposed by
this part are independent of, and do not alter, obligations not to
discriminate on the basis of sex imposed by Executive Order 11246, as
amended; sections 704 and 855 of the Public Health Service Act (42
U.S.C. 292d and 298b-2); Title VII of the Civil Rights Act of 1964 (42
U.S.C. 2000e et seq.); the Equal Pay Act

[[Page 395]]

(29 U.S.C. 206 and 206(d)); and any other Act of Congress or Federal
regulation.

{Buthority: Secs. 901, 902, 905, Education Amendments of 1972, 86 Stat.
373, 374, 375; 20 U.S.C. 1681, 1682, 1685)

{b) Effect of State or local law or other requirements. The
obligation to comply with this part is not obviated or alleviated by any
State or local law or other requirement which would render any applicant
or student ineligible, or limit the eligibility of any applicant or
student, on the basis of sex, to practice any occupation or profession.

(c) Effect of rules or regqulations of private organizations. The
obligation to comply with this part is not obviated or alleviated by any
rule or regulation of any organization, club, athletic or other league,
or association which would render any applicant or student ineligible to
participate or limit the eligibility or participation of any applicant
or student, on the basis of sex, in ahy education program or activity
operated by a recipient and which receives Federal financial assistance.

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi 11/28/2003
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(Authority: Secs. 901, 902, Education Bmendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682)

[45 FR 30955, May 9, 1980, as amended at 65 FR 68056, Nov. 13, 2000]
Sec. 106.7 Effect of employment opportunities.

The obligation to comply with this part is not obviated or
alleviated because employment opportunities in any occupation or
profession are or may be more limited for members of one sex than for
members of the other sex.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682)

Sec. 106.8 Designation of responsible employee and adoption of
grievance procedures.

(a) Designation of responsible employee. Each recipient shall
designate at least one employee to coordinate its efforts to comply with
and carry out its responsibilities under this part, including any
investigation of any complaint communicated to such recipient alleging
its noncompliance with this part or alleging any actions which would be
prohibited by this part. The recipient shall notify all its students and
employees of the name, office address and telephone number of the
‘employee or employees appointed pursuant to this paragraph.

{b) Complaint procedure of recipient. A recipient shall adopt and
publish grievance procedures providing for prompt and equitable
resolution of student and employee complaints alleging any action which
would be prohibited by this part.

(Authority: Secs. 901, 902, Education BAmendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682)

Sec. 106.9 Dissemination of policy.

(a) Notification of policy. (1) Each recipient shall implement
specific and continuing steps to notify applicants for admission and
employment, students and parents of elementary and secondary school
students, employees, sources of referral of applicants for admission and
employment, and all unions or professional organizations holding
collective bargaining or professional agreements with the recipient,
that it does not discriminate on the basis of sex in the educational
program or activity which it operates, and that it is required by title
IX and this part not to discriminate in such a manner. Such notification
shall contain such information, and be made in such manner, as the
Assistant Secretary finds necessary to apprise such persons of the
protections against discrimination assured them by title IX and this
part, but shall state at least that the requirement not to discriminate
in the education program or activity extends to employment therein, and
to admission thereto unless Subpart C does not apply to the recipient,
and that inquiries concerning the application of title IX and this part
to such recipient may be referred to the employee designated pursuant to
Sec. 106.8, or to the Assistant Secretary.

{2) Each recipient shall make the initial notification required by
paragraph (a){l) of this section within 90 days of the effective date of
this part or of the date this part first applies to such recipient,
whichever comes later, which notification shall include publication in:

(i) Local newspapers;
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(ii) Newspapers and magazines operated by such recipient or by
student, alumnae, or alumni groups for or in connection with such
recipient; and

(1ii) Memoranda or other written communications distributed to every
student and employee of such recipient.

(b) Publications. (1) Each recipient shall prominently include a
statement of the policy described in paragraph (a) of this section in
each announcement, bulletin, catalog, or application form which it makes
available to any person of a type, described in paragraph. {a) of this
section, or which is otherwise used in connection with the recruitment
of students or employees.

(2) A recipient shall not use or distribute a publication of the
type described in this paragraph which suggests, by text or
illustration, that such recipient treats applicants, students, or
employees differently on the basis of sex except as such treatment is
permitted by this part. ‘

(c) Distribution. Each recipient shall distribute without
discrimination on the basis of sex each publication described in
paragraph (b) of this section, and shall apprise each of its admission
and employment recruitment representatives of the policy of
nondiscrimination described in paragraph (a) of this section, and
require such representatives to adhere to such policy.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682)

{45 FR 30955, May 9, 1980, as amended at 65 FR 68056, Nov. 13, 2000]
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