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BEFORE THE 
COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 
IN RE TEST CLAIM ON: 
Education Code Sections 200, 220, 231.5, 250, 
251, 253, 260, 261, 262.3, and 262.4 

Government Code Sections 11135, 11136, 
11137, 11138, and 11139 

Statutes 1977, Chapter 972; Statutes 1982, 
Chapter 1117; Statutes 1988, Chapter 1514; 
Statutes 1990, Chapter 1372; Statutes 1992, 
Chapter 417; Statutes 1992, Chapter 906; 
Statutes 1992, Chapter 913; Statutes 1993, 
Chapter 1123; Statutes 1994, Chapter 146; 
Statutes 1998, Chapter 914; Statutes 1999, 
Chapter 587; Statutes 1999, Chapter 591; 
Statutes 2001, Chapter 708; Statutes 2002, 
Chapter 300; and Statutes 2002, Chapter 1102 

California Code of Regulations, Title 5, 
Sections 4600, 4610, 4611, 4620, 4621, 4622, 
4630, 4631, 4632, 4640, 4650, 4651, 4652, 
4660, 4661, 4662, 4663, 4664, 4665, and 4670 

Register 92, Number 3; Register 92;  
Number 18; and Register 93, Number 51 

Filed on July 23, 2003 by 

Solana Beach School District, Claimant. 

Case No.:  03-TC-02 

Uniform Complaint Procedures (K-12) 
STATEMENT OF DECISION  
PURSUANT TO GOVERNMENT CODE 
SECTION 17500 ET SEQ.; TITLE 2, 
CALIFORNIA CODE OF  
REGULATIONS, DIVISION 2,  
CHAPTER 2.5. ARTICLE 7 

(Adopted  September 28, 2012) 
(Served October 5, 2012) 
(Corrected October 17, 2012) 

 

CORRECTED STATEMENT OF DECISION 
The Commission on State Mandates (Commission) heard and decided this test claim during a 
regularly scheduled hearing on September 28, 2012.  Art Palkowitz appeared on behalf of Solana 
Beach School District.  Susan Geanacou appeared on behalf of the Department of Finance.   

The law applicable to the Commission’s determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code  
section 17500 et seq., and related case law. 

The Commission adopted the staff analysis to partially approve the test claim at the hearing by a 
vote of 7-0.  
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Summary of Findings 
This test claim addresses activities associated with the procedures involved for filing, 
investigating, and resolving the following two types of complaints arising in a school district:  
(1) complaints that allege violations of federal or state law governing specific educational 
programs; and (2) complaints that allege discrimination in violation of state and federal 
antidiscrimination laws.  This test claim also addresses the notice requirements regarding the 
prohibition against discrimination and the available civil remedies for discrimination complaints. 

The Commission found that some of the notices and complaint procedures constitute federal 
mandates in regard to specific types of unlawful discrimination.  In addition, the Commission 
found that some of the educational programs subject to the compliant procedures pled in the test 
claim are provided on a voluntary basis by school districts.  As a result, the Commission 
concluded that the complaint procedures are not reimbursable for purposes of resolving 
complaints arising from these voluntary programs.  

However, the Commission also found that some of the test claim statutes and regulations impose 
reimbursable state-mandated programs on school districts within the meaning of article XIII B, 
section 6 of the California Constitution, and Government Code section 17514 for the activities 
listed on pages 41 through 45, under section IV of the analysis titled “Conclusion.” 

COMMISSION FINDINGS 
Chronology 
07/23/2003 Claimant, Solana Beach School District, filed test claim Uniform 

Complaints Procedures (03-TC-02) with the Commission on State 
Mandates (Commission)1  

09/03/2003 The Department of Education (CDE) filed request for extension of time 
for comments on test claim 

09/08/2003 Commission staff granted the CDE’s extension of time for comments to 
October 3, 2003 

10/02/2003 The CDE filed request for extension of time for comments on test claim 

10/03/2003 Commission staff granted the CDE’s extension of time for comments to 
November 5, 2003 

10/28/2003 The Department of Finance (Finance) filed request for extension of time 
for comments on test claim 

11/05/2003 The CDE filed comments on the test claim 

11/07/2003 Commission staff granted Finance’s extension of time for comments to 
February 7, 2004 

12/05/2003 Claimant filed response to the CDE comments 

01/08/2007 Claimant filed supplemental information for the test claim 

1 Potential period of reimbursement begins on July 1, 2002, the start of the 2002-2003 fiscal 
year.  See Government Code section 17557(e).   
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04/30/2012 Commission staff requested additional information from parties 

05/08/2012 Finance requested an extension of time for the submittal of additional 
information 

05/11/2012 Commission staff granted Finance’s extension of time for submittal of 
additional information to June 11, 2012 

05/14/2012 The CDE requested an extension of time for the submittal of additional 
information 

05/16/2012 Commission staff granted the CDE’s extension of time for submittal of 
additional information to June 15, 2012 

06/07/2012 Claimant filed response to Commission staff’s request for additional 
information 

06/15/2012 The CDE filed response to the Commission staff’s request for additional 
information 

08/08/2012 Commission staff issued the draft staff analysis 

09/12/2012 Commission staff issued the final staff analysis and proposed statement of 
decision 

09/27/2012 Finance submitted a late filing commenting on the final staff analysis and 
proposed statement of decision 

I. Background 
This test claim addresses activities associated with the procedures involved for filing, 
investigating, and resolving complaints arising in a school district.2  These procedures are used 
to process two types of complaints:  (1) complaints that allege violations of federal or state law 
governing specific educational programs;3 and (2) complaints that allege discrimination in 
violation of state and federal antidiscrimination laws.  This test claim also addresses the notice 
requirements regarding the prohibition against discrimination and the available civil remedies for 
discrimination complaints.   

Education Code section 200 et seq. and Government Code section 11135 et seq. prohibit 
discrimination on the basis of race, ethnic group identification, national origin, religion, 
disability, sex, sexual orientation, and age, in school districts and entities that receive state 
funding.  Government Code section 11138 requires the CDE to adopt rules and regulations as are 
necessary to carry out the purpose and provisions of Government Code section 11135 et seq.  

2 All references to “school districts” mean K-12 school districts and county offices of education, 
unless otherwise specified.  
3 The programs subject to the complaint procedures pled are:  (1) Adult Basic Education (Ed. 
Code, §§ 8500 – 8538 and 525000 – 52616.5); (2) Consolidated Categorical Aid Programs (Ed. 
Code, § 64000(a)); (3) Migrant Education (Ed. Code, §§ 54440 – 54445); (4) Vocational 
Education (Ed. Code, §§ 52300 – 52480); (5) Child Care and Development programs (Ed. Code, 
§§ 8200 – 8493); (6) Child Nutrition programs (Ed. Code, §§ 49490 – 49560); and (7) Special 
Education programs (Ed. Code, §§ 56000 – 56885 and 59000 – 59300).   
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Education Code section 261 provides that the provisions Education Code section 200 et seq. are 
to be implemented pursuant to the regulations and procedures adopted pursuant to Government 
Code section 11138, which governs the filing and handling of written complaints of prohibited 
discrimination.   

California Code of Regulations, title 5, sections 4600 et seq. comprise the regulations adopted by 
the CDE to carry out the purpose of Government Code section 11135 et seq., and Education 
Code section 200 et seq.  In addition to being the complaint process for unlawful discrimination,  
title 5, sections 4600 et seq., also set forth the process for complaints alleging violations of the 
following educational programs:  (1) Adult Basic Education (Ed. Code, §§ 8500 – 8538 and 
525000 – 52616.5); (2) Consolidated Categorical Aid Programs (Ed. Code, § 64000(a));  
(3) Migrant Education (Ed. Code, § §§ 54440 – 54445); (4) Vocational Education (Ed. Code,  
§§ 52300 – 52480); (5) Child Care and Development programs (Ed. Code, §§ 8200 – 8493);  
(6) Child Nutrition programs (Ed. Code, §§ 49490 – 49560); and (7) Special Education programs 
(Ed. Code, §§ 56000 – 56885 and 59000 – 59300). 

The claimant alleges reimbursable costs associated with specific provisions of Education Code 
section 200 et seq., Government Code section 11139, and the title 5 regulations establishing the 
compliant process for violations of educational programs and allegations of unlawful 
discrimination by school districts.   

II. Positions of the Parties and Interested Parties 
A. Claimant’s Position 

The claimant contends that the test claim statutes and regulations impose reimbursable state-
mandated costs reimbursable by the state for school districts and county offices of education to 
engage in state-mandated new programs or higher levels of service related to establishment and 
implementation of uniform complaint procedures.  These activities include having a written 
policy on sexual harassment, displaying and distributing the district’s policy on sexual 
harassment, investigating complaints alleging noncompliance with specific educational programs 
or alleging unlawful discrimination, providing an opportunity for complainants and district 
representatives to present information relevant to the complaints, writing and providing to 
complainants a written decision containing the findings and disposition of complaints; and 
appearing and defending civil actions brought by persons alleging violations of the specific 
educational programs or unlawful discrimination.   

On December 5, 2003, in response to the CDE’s comments, the claimant argues that the state has 
imposed requirements in excess of those imposed by federal law on school districts.  As a result, 
the claimant argues that these requirements, which exceed of federal law, create reimbursable 
mandates.   

The claimant did not comment on the draft staff analysis. 

B. Department of Education’s Position 

The CDE argues that a number of the statutes and regulations pled by the claimant impose 
activities already required by federal law.  As a result, the CDE’s questions whether the alleged 
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activities are federally mandated, and therefore not reimbursable under article XIII B, section 6 
of the California Constitution.4   

In response to the Commission staff’s request for additional information regarding the existence 
of a complaint process prior to the process established by the title 5 regulations claimed, the 
CDE argues that federal law already required or anticipated many of the requirements of the title 
5 regulations.  However, the CDE does not identify a pre-existing complaint process established 
by the CDE.    

The CDE did not file comments on the draft staff analysis.  

C. Department of Finance’s Position 

Finance filed late comments on this test claim on the eve of the hearing.  Staff did not have time 
to address those comments in this analysis.   

III. Discussion 
Article XIII B, section 6 of the California Constitution provides in relevant part the following: 

Whenever the Legislature or any state agency mandates a new program or higher 
level of service on any local government, the state shall provide a subvention of 
funds to reimburse such local government for the costs of such programs or 
increased level of service. 

The purpose of article XIII B, section 6 is to “preclude the state from shifting financial 
responsibility for carrying out governmental functions to local agencies, which are ‘ill equipped’ 
to assume increased financial responsibilities because of the taxing and spending limitations that 
articles XIII A and XIII B impose.”5  Thus, the subvention requirement of section 6 is “directed 
to state-mandated increases in the services provided by [local government] …”6 

Reimbursement under article XIII B, section 6 is required when the following elements are met: 

1. A state statute or executive order requires or “mandates” local agencies or school districts 
to perform an activity.7 

2. The mandated activity either: 

a. Carries out the governmental function of providing a service to the public; or  

4 CDE asserts that the claimant has not provided a copy of relevant portions of federal statutes 
that may impact the alleged mandate, and therefore, questions the completeness of the test claim 
filing.  On August 5, 2003, Commission staff found the test claim filing to be complete, as a 
result, it is unnecessary to revisit this procedural issue.  Instead, this analysis will focus on the 
substantive issue of whether or not the test claim statutes and regulations impose reimbursable 
state-mandated new programs or higher levels of service pursuant to article XIII B, section 6 of 
the California Constitution.    
5 County of San Diego v. State of California (1997)15 Cal.4th 68, 81. 
6 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56. 
7 San Diego Unified School Dist. v. Commission on State Mandates (San Diego Unified School 
Dist.) (2004) 33 Cal.4th 859, at p. 874. 
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b. Imposes unique requirements on local agencies or school districts and does not 
apply generally to all residents and entities in the state.8   

3. The mandated activity is new when compared with the legal requirements in effect 
immediately before the enactment of the test claim statute or executive order and it 
increases the level of service provided to the public.9   

4. The mandated activity results in the local agency or school district incurring increased 
costs.  Increased costs, however, are not reimbursable if an exception identified in 
Government Code section 17556 applies to the activity. 10 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.11  The determination 
whether a statute or executive order imposes a reimbursable state-mandated program is a 
question of law.12  In making its decisions, the Commission must strictly construe article XIII B, 
section 6, and not apply it as an “equitable remedy to cure the perceived unfairness resulting 
from political decisions on funding priorities.”13 

A. Do the Test Claim Statutes and Regulations Impose a State-Mandated New Program or 
Higher Level of Service on School Districts within the Meaning of Article XIII B, 
Section 6 of the California Constitution? 

The claimant has pled various code sections and regulations addressing the prohibition against 
unlawful discrimination, the complaint procedures used to process complaints of unlawful 
discrimination and complaints alleging violations of specific educational programs.  In the 
claimant’s December 5, 2003 response to the CDE comments, the claimant indicates that code 
sections and regulations not included in “Part III, Costs Mandated By The State” section of the 
test claim filing, are “not alleged to contain any new programs or higher levels of service” by the 
claimant.14  The following code sections and regulations are not included in the “Part III, Costs 
Mandated By The State” section of the test claim:  (1) Education Code sections 200, 220, 260, 

8 San Diego Unified School Dist., supra, 33 Cal.4th at pgs. 874-875 (reaffirming the test set out 
in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.  
9 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified 
School Dist. v. Honig (1988) 44 Cal.3d 830, 835. 
10 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code  
sections 17514 and 17556. 
11 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code  
sections 17551 and 17552.   
12 County of San Diego, supra, 15 Cal.4th 68, 109. 
13 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817.   
14 Exhibit C, comments filed by the claimants in response to comments filed by the California 
Department of Education, dated December 5, 2003.  The claimant cites to Exhibit A, test claim 
filing, dated July 23, 2003, “Part III, Costs Mandated By the State,” commencing at p. 39. 
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and 261; (2) Government Code sections 11135, 11136, 11137, and 11138; and (3) California 
Code of Regulations, title 5, sections 4600, 4610, 4630, 4640, 4651, and 4664.  These code 
sections and regulations provide background information for the code sections and regulations 
alleged to contain new programs or higher levels of service by the claimant.15 

The following conclusions can be drawn in regard to code sections and regulation sections not 
included in the “Part III, Costs Mandated By The State” section of the test claim filing based on 
the claimant’s test claim filing and response to the CDE comments:  (1) the claimant does not 
allege that the code sections or regulations impose reimbursable state-mandated new programs or 
higher levels of service; and (2) there is no evidence in the record of any costs associated with 
the code sections and regulations not included in the section. 

Although the following code sections and regulations help to define the activities claimed for 
reimbursement, the Commission finds that there is no evidence in the record that these code 
sections and title 5 regulations impose reimbursable state-mandated new programs or higher 
levels of service:  (1) Education Code sections 200, 220, 260, and 261; (2) Government Code 
sections 11135, 11136, 11137, and 11138; and (3) California Code of Regulations, title 5, 
sections 4600, 4610, 4630, 4640, 4651, and 4664.   

The remaining test claim statutes and regulations address requirements associated with the 
prohibition of unlawful discrimination and the procedures to process complaints alleging 
violations of antidiscrimination laws, including federal laws.  As a result, prior to discussing 
whether the test claim statutes and regulations impose state-mandated new programs or higher 
levels of service on school districts, the federal laws relevant to this test claim are summarized 
below.   

(1) Federal Antidiscrimination Laws that are Relevant to the Determination of 
Whether the Test Claim Statutes and Regulations Impose State-Mandated 
Activities. 

Article XIII B, section 6 of the California Constitution requires reimbursement only when the 
state mandates a new program or higher level of service.  Reimbursement under article XIII B, 
section 6 is not required when costs are mandated by federal law.  The court in Hayes v. 
Commission on State Mandates held that “[w]hen the federal government imposes costs on local 
agencies those costs are not mandated by the state and thus would not require a state subvention.  
Instead, such costs are exempt from local agencies’ taxing and spending limitations” under 
article XIII B.16   

Also, the courts have held that state rules or procedures, including those that may exceed the 
plain language of a federal mandate, may, under certain circumstances, be considered mandated 

15 The Education Code and Government Code sections generally set forth legislative intent 
regarding the prohibition against unlawful discrimination.  The California Code of Regulations 
sections provide the purpose and scope of the applicability of the regulations, and set forth 
timelines for a complainant to file a complaint and for actions taken by the Department of 
Education.   
16 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1593 citing City of 
Sacramento v. State of California (1990) 50 Cal.3d 51, 76; see also, Government Code  
section 17513. 
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by federal law and not be eligible for reimbursement under article XIII B, section 6.  The 
California Supreme Court in San Diego Unified School Dist. found that “for purposes of ruling 
upon a request for reimbursement, challenged state rules or procedures that are intended to 
implement an applicable federal law—and whose costs are, in context, de minimis—should be 
treated as part and parcel of the underlying federal mandate,” and not be reimbursable under 
article XIII B, section 6.17   

It is important to note that this test claim alleges activities associated with school districts 
policies on discrimination and the adoption of complaint procedures to address, among other 
things, unlawful discrimination in school district programs and activities.  Although school 
districts are subject to many federal antidiscrimination laws,18 some of these laws do not require 
the adoption of an internal complaint process or activities related to a district’s antidiscrimination 
policies.  As a result, the following analysis will only address federal laws that impose 
requirements relevant to the allegations in this test claim.19   

The following federal laws are relevant here:  (1) section 504 of the Rehabilitation Act of 1973 
and its implementing regulations (34 C.F.R. § 104); (2) the Age Discrimination Act of 1975; (3) 
Title IX of the Education Amendments of 1972 and its implementing regulations (34 C.F.R. § 
106); (4) Title II of the Americans with Disabilities Act of 1990 (ADA); and the General 
Education Provisions Act (GEPA) and its implementing regulations (34 C.F.R., § 76).  
Generally, these federal laws require local governments to provide notice to various individuals 
of the antidiscrimination policies and grievance procedures for bringing a complaint; to adopt 
and publish a grievance procedure that provides a prompt and equitable resolution of a 
complaint; and to provide written assurance of compliance with the antidiscrimination laws to 
the state agencies administering federal funding. 

a. Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794) 

In 1973, Congress enacted the Rehabilitation Act of 1973, section 504 (Section 504)  
(29 U.S.C. § 794) to extend the protections of the Civil Rights Act of 1964 to the disabled.20  
Section 504 prohibits discrimination on the basis of physical or mental disability with respect to 
“any program or activity receiving federal financial assistance.”  It states the following:   

No otherwise qualified individual with a disability in the United States, as defined 
in section 705(20) of this title, shall, solely by reason of her or his disability, be 

17 San Diego Unified School Dist. supra, 33 Cal.4th 859, 890. 
18 For example, Title VII of the Civil Rights Act of 1964 (42 U.S.C. § 2000e et seq.); the 
Americans with Disabilities Act (42 U.S.C. § 12111 et seq.); section 504 of the Rehabilitation 
Act (29 U.S.C. § 794); Title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et 
seq.); and the Age Discrimination Act (42 U.S.C. § 6101). 
19 Federal antidiscrimination laws that do not require any activities alleged in this test claim will 
not be addressed.  For example, Title VII of the Civil Rights Act of 1964 (42 U.S.C. 2000e et 
seq.), which seeks to eliminate discriminatory employment practices, does not require school 
districts to develop an internal grievance procedure.  Instead, the Equal Employment Opportunity 
Commission was created as the agency with the initial enforcement responsibility of Title VII.  
20 Lloyd v. Regional Transp. Authority (1977) 548 F.2d 1277, 1285.   
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excluded from the participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial 
assistance or under any program or activity.21   

Section 504 and its implementing regulations apply to all recipients of federal financial 
assistance, including school districts.  The U.S. Department of Education, Office of Civil Rights, 
the agency responsible for enforcing Section 504 in school districts, adopted 34 Code of Federal 
Regulations part 104 et seq. to implement Section 504.  The federal law extends to all of the 
operations of a school district, not just the program receiving federal financial assistance.22   

Compliance with Section 504 and its implementing regulations is a condition on the receipt of 
federal financial assistance.   

In this regard, section 504 [of the Rehabilitation Act] is similar to other statutes 
placing conditions on the receipt of federal funding…Congress may attach 
reasonable conditions to federal financial assistance.  The recipients of federal 
funding are not thereby obligated to accept the conditions, however, because they 
“may terminate their participation in the program and thus avoid” the conditions 
imposed by the statute. [Citation omitted.]23 

Thus, school districts are not legally compelled to comply with the Section 504.   

The courts, however, have acknowledged that federal financial assistance to education is 
pervasive, such that Section 504 is applicable to virtually all public educational programs in this 
state and other states.24  Additionally, courts have noted that Congress enacted Section 504 as 
essentially a codification of the equal protection rights of citizens with disabilities.  Violations of 
Section 504 can result, and resulted, in the termination of federal funding to the program in 
which noncompliance was found.25  Along with the termination of federal financial assistance, 

21 Title 29 United States Code section 794(a) (Pub.L.No. 105-220 (Aug. 7, 1998)). 
22 Consolidated Rail Corp. v. Darrone (1984) 465 U.S. 624, finding that federal assistance did 
not need to have a primary purpose to promote employment in order for section 504 to apply to 
employment practices.  Leake v. Long Island Jewish Medical Center (E.D.N.Y. 1988) 695 
F.Supp. 1414, finding that section 504 applied to all operations of an entity receiving federal 
financial assistance, not just the specific program receiving assistance.   
23 Greater Los Angeles Council on Deafness, Inc, (9th Cir. 1987) 812 F.2d 1103, 1111, fn. 11.   
24 Hayes, supra, 11 Cal.App.4th 1564, 1584. 
25 Title 29 United States Code section 794a incorporates Title 42 U.S.C 2000d-1, which 
authorizes the termination of federal financial assistance to the program in which noncompliance 
is found.  34 Code of Federal Regulations part 104.61 incorporates the procedures to effect 
compliance found in 34 Code of Federal Regulations part 100.6-100.10, which authorize the 
termination of federal financial assistance for failure to comply with regulations promulgated 
under section 504.  See, Freeman v. Cavazos (11th Cir. 1991) 939 F.2d 1527, 1531, in which the 
court found that federal funding of a school district was properly discontinued, noting that 
compliance with any regulation promulgated under section 504 may be obtained by the 
termination of or refusal to grant or to continue assistance to a recipient of federal assistance.  
See also, Fells v. Brooks (D.D.C. 1981) 522 F.Supp. 30, 34, in finding that resort to 
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school districts face litigation by the Attorney General for violations of Section 504 and its 
implementing regulations.26  Further, litigation by an aggrieved individual is available for 
violations of Section 504 and possibly for violations of its implementing regulations.27  In light 
of the penalties and legal consequences for failing to comply with Section 504, and the purpose 
of Section 504, the Commission finds that school districts are practically compelled to comply 
with the requirements of Section 504 and its implementing regulations.28 

As relevant to this test claim, Section 504 and its implementing regulations require school 
districts to engage in the following activities: 

1. Designate at least one person to coordinate efforts to comply with 34 Code of Federal 
Regulations part 104 (which implements section 504 of the Rehabilitation Act), if 
employing 15 people or more.  (34 C.F.R. § 104.7(a) (May 9, 1980)). 

2. Adopt grievance procedures that incorporate appropriate due process standards and that 
provide for the prompt and equitable resolution of complaints alleging any action 
prohibited by 34 Code of Federal Regulations part 104 (which implements section 504 of 
the Rehabilitation Act), if employing 15 people or more.  (34 C.F.R. § 104.7(b) (May 9, 
1980).)   

3. Take appropriate initial and continuing steps to notify participants, beneficiaries, 
applicants, and employees of school district programs or activities, and unions or 
professional organizations holding collective bargaining or professional agreements with 
the school district of the identification of the employee responsible for coordinating the 
districts efforts to comply with 34 Code of Federal Regulations part 104, which prohibits 
discrimination based on disability.  (34 C.F.R. § 104.8, (a) (Nov. 13, 2000).)   

administrative remedies by individual complainants is not required nor intended under section 
504 and its implementing regulations, the court noted that federal assistance had been withdrawn 
from a school district.   
26 Title 29 United States Code section 794a, subdivision (a)(2), incorporating by reference Title 
42 United States Code section 2000d et seq. and Title 42 United States Code  
section 2000e-5, which authorize litigation for violations of section 504 of the Rehabilitation 
Act.   
27 Although Title 42 United States Code section 2000e-5 authorizes litigation by aggrieved 
individuals for violations of section 504 of the Rehabilitation Act, district courts in the 9th Circuit 
have split on whether a private cause of action arises from noncompliance with the regulations 
implementing section 504.  see Huezo v. Los Angeles Community College Dist. (C.D. Cal. 2008) 
672 F.Supp.2d 1045, 1054, in which a 9th Circuit district court, after noting a split between 
federal circuits and between district courts within the 9th Circuit, found that there is no private 
cause of action to enforce self-evaluation regulations implementing the ADA and  
Section 504 of the Rehabilitation Act.  Citing to the Supreme Court’s decision in Alexander v. 
Sandoval (2001) 532 U.S. 275, the court found that a regulation by regulation analysis, as 
opposed to an analysis of the regulations as a whole, is required in order to determine if a 
regulation exhibits a Congressional intent to create a private right of action. 
28 City of Sacramento v. State of California, supra, 50 Cal.3d at p. 76, setting forth the factors to 
determine whether a federal mandate exists.  
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b. Age Discrimination Act of 1975 (42 U.S.C. § 6101 et seq.) 

The Age Discrimination Act of 1975 (codified at 42 U.S.C. § 6101 et seq.) and its implementing 
regulations (34 C.F.R. 110) prohibit discrimination on the basis of age in programs or activities 
receiving federal financial assistance.29  Although the Age Discrimination Act of 1975 explicitly 
excludes employment discrimination from its scope,30 as further discussed below, employment 
discrimination is not subject to the complaint procedures alleged in this test claim. 

As a result, as relevant to this test claim, the Age Discrimination Act defines “programs or 
activities” in the same manner as Title IX, Title VI, and Section 504.  Thus, the Age 
Discrimination Act extends to all of the operations of a college, not just the program receiving 
federal financial assistance.   

As noted above, courts have acknowledged that federal financial assistance to education is 
pervasive.31  Also like Section 504, Title IX, and Title VI, violations of the Age Discrimination 
Act can result in the termination of federal funding to the program in which noncompliance is 
found.32  In addition, school districts face litigation by the Attorney General to enforce the Age 
Discrimination Act and its implementing regulations.33  Thus, the Commission finds that the Age 
Discrimination Act constitutes a federal mandate. 

As relevant to this test claim, the Age Discrimination Act and its implementing regulations 
require school districts to engage in the following activities: 

1. Designate at least one employee to coordinate efforts to comply with and carry out the 
school district’s responsibilities under the Age Discrimination Act (42 U.S.C. § 6101 et 
seq.) and its implementing regulations (34 C.F.R. § 110 et seq.), including investigation 
of any complaints that the school district receives alleging violations of the Act and its 
implementing regulations.  (34 C.F.R. § 110.25(a) (Nov. 13, 2000).) 

2. Notify school district beneficiaries, in a continuing manner, of information regarding the 
provisions of the Age Discrimination Act (42 U.S.C. § 6101 et seq.) and its implementing 
regulations (34 C.F.R. § 110 et seq.).   

Notice must identify the responsible employee by name or title address, and telephone 
number.  (34 C.F.R. § 110.25(b) (Nov. 13, 2000).) 

3. Adopt and publish grievance procedures providing for prompt and equitable resolution of 
complaints alleging any action that would be prohibited by the Age Discrimination Act 
(42 U.S.C. § 6101 et seq.) and its implementing regulations (34 C.F.R. § 110 et seq.).   
(34 C.F.R. § 110.25(c) (Nov. 13, 2000).) 

c. Title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.) 

29 Title 42 United States Code section 6102. 
30 Title 42 United States Code section 6103, subdivision (c)(1).  
31 Hayes, supra, 11 Cal.App.4th 1564, 1584. 
32 Title 42 United States Code section 6104 (Pub.L.No. 96-88 (Oct. 17, 1979)) and 34 Code of 
Federal Regulations part 110.35 (Nov. 13, 2000). 
33 Ibid. 
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Title IX of Education Amendments of 1972 (Title IX) (codified at 20 U.S.C. § 1681 et seq.) and 
its implementing regulations (34 C.F.R. § 106 et seq.) prohibit discrimination on the basis of sex 
under any education program or activity receiving federal financial assistance.34  Title IX applies 
to school districts as recipients of federal financial assistance.35  Courts and the Office for Civil 
Rights (OCR) of the United States Department States Department of Education have recognized 
claims of sexual harassment as part of Title IX’s prohibition against gender discrimination.36  
Also, the OCR interprets Title IX and its implementing regulations as prohibiting sexual 
harassment based on sexual orientation in certain situations.  Specifically, OCR states: 

Although Title IX does not prohibit discrimination on the basis of sexual 
orientation, sexual harassment directed at gay or lesbian students that is 
sufficiently serious to limit or deny a student’s ability to participate in or  
benefit from the school’s program constitutes sexual harassment prohibited by 
Title IX ….37 

Thus, the prohibition and associated requirements regarding discrimination on the basis of sex 
includes sexual harassment on the basis of sexual orientation in certain instances.   

Like Section 504, compliance with Title IX is a condition of receipt of all federal financial 
assistance, and as a result, school districts are not legally required to comply with the provisions 
of Title IX.  However, school districts face practical compulsion to comply with Title IX and its 
implementing regulations.  A failure to comply with Title IX and its implementing regulations 
can result in the termination of federal financial assistance to the program in which 

34 Title 20 United States Code sections 1681 and 1687; 34 Code of Federal Regulations part 
106.51; North Haven Bd. of Ed. v. Bell (1982) 456 U.S. 512, 530-535.  See also, Sharif by 
Salahuddin v. New York State Educ. Dept. (S.D.N.Y. 1989) 709 F.Supp. 345, 360 fn. 34, noting 
that Congress broadened the scope of title 20 United States Code section 1687 with the 1988 
adoption of the Civil Rights Restoration Act, such that receipt of federal financial assistance 
results in institution-wide application of Title IX. 
35 Hayes, supra, 11 Cal.App.4th 1564, 1584, noting the pervasiveness of federal financial 
assistance in education.  
36 Davis v. Monroe County Bd. of Educ., supra, 526 U.S. at 650; Franklin v. Gwinnet County 
Public Schools, supra, 503 U.S. at 75; and Office for Civil Rights of the United States 
Department of Education, Revised Sexual Harassment Guidance:  Harassment of Students by 
School Employees, Other Students, or Third Parties, Title IX, (Jan. 2001), pgs. 3-4. 
37 Office for Civil Rights of the United States Department of Education, Revised Sexual 
Harassment Guidance:  Harassment of Students by School Employees, Other Students, or Third 
Parties, Title IX, supra, at pg. 12.  See also, Nichols v. Azteca Restaurant Enterprises, Inc. (9th 
Cir. 2001) 256 F.3d 864, 874-875, in which the court overturned its finding in DeSantis v. 
Pacific Telephone & Telegraph Co., Inc. (9th Cir. 1979) 608 F.2d 327, that discrimination based 
on a stereotype that a man “should have a virile rather than an effeminate appearance” does not 
fall within Title VII’s purview.  See OONA, R.-S v. McCaffrey (9th Cir. 1998) 143 F.3d 473, 476-
477, finding that Title VII standards apply to hostile environment claims under Title IX. 
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noncompliance is found.38  Further, the principal objectives of Title IX are to avoid the use of 
federal resources to support discriminatory practices and to provide individual citizens effective 
protection against those discriminatory practices.39  Thus, the Commission finds that school 
districts are practically compelled to comply with the requirements of Title IX (20 U.S.C. § 1681 
et seq.) and its implementing regulations.  As a result, the Commission finds the requirements of 
Title IX and its implementing regulations constitute a federal mandate (34 C.F.R. § 106 et seq.). 

As relevant to this discussion, Title IX and its implementing regulations require school districts 
to engage in the following activities: 

1. Designate at least one employee to coordinate efforts to comply with and carry out the 
responsibilities under 34 Code of Federal Regulations part 106, which implement  
Title IX, including the investigation of any complaint communicated to the school district 
alleging its noncompliance with part 106 or alleging any action that would be prohibited 
by part 106.  (34 C.F.R. § 106.8(a) (May 9, 1980).) 

2. Notify all students and employees of the name, office address and telephone number of 
the employee or employees appointed to coordinate school district efforts to comply with 
and carry out district responsibilities under 34 Code of Federal Regulations part 106 et 
seq., including any investigation of any complaint communicated to the district alleging 
noncompliance or any act that would be prohibited by 34 Code of Federal Regulations 
part 106 et seq.  (34 C.F.R. § 106.8(a) (May 9, 1980).) 

3. Adopt and publish grievance procedures providing for prompt and equitable resolution of 
complaints alleging any action which would be prohibited by 34 Code of Federal 
Regulations part 106 et seq.  (34 C.F.R. § 106.8(b) (May 9, 1980).) 

4. Implement specific and continuing steps to notify students and parents of elementary and 
secondary school students, and employees that it does not discriminate on the basis of sex 
and that it is required by Title IX and 34 Code of Federal Regulations part 106 et seq. not 
to discriminate in such a manner.  (34 C.F.R. § 106.9(a) (Nov. 13, 2000).) 

5. Prominently include a statement of the policy prohibiting discrimination on the basis of 
sex, required under 34 Code of Federal Regulations part 106.9, subdivision (a), in each 
announcement, bulletin, catalog, application form which it makes available to any person 
listed in part 106.9, subdivision (a), including students and parents of elementary and 
secondary school students, and employees.  (34 C.F.R. § 106.9(b) (Nov. 13, 2000).) 

d. Title II of the Americans with Disabilities Act (42 U.S.C. § 12131-12134) 

Title II of the ADA (codified at 42 U.S.C. §§ 12131-12134) and its implementing regulations  
(28 C.F.R. § 35 et seq.) generally prohibit the exclusion of individuals from participation in or 
the denial of benefits to individuals of the services, programs, or activities of a public entity due 
to disability, or for the entity to subject an individual to discrimination based on disability.  This 
prohibition applies to school districts as “public entities” without regard to the receipt of any 

38 Title 20 United States Code section 1682.  See Dougherty County School System v. Bell (5th 
Cir. 1982) 694 F.2d 78, 81, finding that deferring school’s federal funding must be done on a 
program by program basis.   
39 Id. at p. 704.  
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federal funds.  As a result, the plain language of Title II of the ADA imposes a federal mandate 
upon school districts.  

As relevant to this discussion, Title II of the ADA (42 U.S.C. § 12131-12134) and its 
implementing regulations (28 C.F.R. § 35 et seq.) impose the following activities on school 
districts: 

1. Designate at least one employee to coordinate its efforts to comply with and carry out its 
responsibilities under 28 Code of Federal Regulations part 35 et seq., including any 
investigation of any non-employment related complaint communicated to it alleging 
noncompliance with part 35 or alleging any actions that would be prohibited by part 35.  
(28 C.F.R. § 35.107(a) (July 26, 1991).)   

2. Make available to all interested individuals the name, office address, and telephone 
number of the employee or employees responsible for the school districts efforts to 
comply with and carry out the responsibilities under 28 Code of Federal Regulations  
part 35 et seq.  (28 C.F.R. § 35.107(a) (July 26, 1991).)   

3. Adopt and publish grievance procedures providing for prompt and equitable resolution of 
complaints alleging any action that would be prohibited by 28 Code of Federal 
Regulations part 35 et seq., if employing 50 or more persons.  (28 C.F.R. § 35.107,  
subd. (b) (July 26, 1991).) 

e. General Education Provisions Act (20 U.S.C. §§ 1221-1234i) 

Among other things, the General Education Provisions Act (GEPA) (20 U.S.C. §§ 1221-1234i) 
and its implementing regulations (34 C.F.R, § 76 et seq.) set forth general conditions which 
school districts must comply with to receive federal education funds under programs 
administered by the U.S. Department of Education.40  Failure to comply with the GEPA 
conditions can trigger the U.S. Department of Education’s initiation of a process which could 
result in the withdrawal of all federal education funds.41  As noted by the court in Hayes, federal 
assistance to education is pervasive.42  In addition, the Commission has previously noted that 
funding provided under Title I of the Elementary and Secondary Education Act, which is one of 
the programs subject to the GEPA, exceeded $1 billion and that this funding has been relied on 
for over 40 years.43  In light of the penalties for failing to comply with the GEPA and its 

40 The programs include the Elementary and Secondary Education Act of 1965 and the 
Individuals with Disabilities Education Act.  
41 20 U.S.C. §§ 1234-1234i and 34 Code of Federal Regulations part 76.901. 
42 Hayes, supra, 11 Cal.App.4th at p. 1584.  As an example, the court cites to Education Code 
sections 12000-12405, 49540 et seq., and 92140 et seq., which set forth provisions regarding the 
administration of federal programs by the State Board of Education, participation in the federal 
child care food program, and participation in federal programs for education in agriculture and 
mechanical arts.   
43 Statement of decision for Pupil Suspensions II, Pupil Expulsions II, and Educational Services 
Plan for Expelled Pupils (96-358-03, 03A, 03B, 98-TC-22, 01-TC-18, 96-358-04, 04A, 04B, 98-
TC-23, 01-TC-17, 97-TC-09) test claims, adopted August 1, 2008, at 
<http://www.csm.ca.gov/sodscan/052011sod.pdf> as of July 30, 2012.  
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implementing regulations, and the length of time that federal educational funding has been relied 
on, the Commission finds that school districts are practically compelled to comply with the 
GEPA and its implementing regulations. 

As relevant to this test claim, the GEPA mandates school districts to submit a general application 
to the state agency or board administering federal funds with assurances that the district will 
administer each program subject to the GEPA in accordance with all applicable statutes, 
regulations, program plans, and applications.44  The regulations implementing the GEPA require 
school districts to comply with Title VI of the Civil Rights Act, Title IX, Section 504 of the 
Rehabilitation Act, the Age Discrimination Act, and their implementing regulations.45  These 
federal laws prohibit discrimination on the basis of race, color, national origin, sex, disability, 
and age.  Thus, school districts are required to provide assurance that programs receiving federal 
education funds are provided in compliance with Title VI of the Civil Rights Act, Title IX, 
Section 504 of the Rehabilitation Act, the Age Discrimination Act, which prohibit discrimination 
on the basis of race, color, national origin, sex, disability, and age. 

In addition, the GEPA requires school districts to provide an assurance to the state agency or 
board that the district will make such reports and maintain and provide access to such records as 
the state agency or board deem necessary to perform their duties.46  The duties of state agencies 
or boards include monitoring of agencies, institutions, and organizations responsible for carrying 
out each program subject to the GEPA, and the enforcement of any obligations imposed on those 
agencies, institutions, and organizations under law.47  Thus, school districts are required to 
provide compliance reports to state agencies or boards administering federal education funding 
as may be required by those state agencies or boards.  

As relevant to this discussion, the GEPA (20 U.S.C. §§ 1221-1234i) and its implementing 
regulations (34 C.F.R, § 76 et seq.) impose the following activities on school districts: 

1. Provide a written assurance to state agencies or boards administering federal education 
funding that programs receiving federal education funding are provided in compliance 
with Title VI of the Civil Rights Act, Title IX, Section 504 of the Rehabilitation Act, the 
Age Discrimination Act, which prohibit discrimination on the basis of race, color, 
national origin, sex, disability, and age.  (20 U.S.C. § 1232e(b)(1).) 

2. Provide compliance reports to state agencies or boards administering federal education 
funding, as may be required by the agencies or boards.  (20 U.S.C. § 1232e(b)(4).) 

(2) Some of the Test Claim Statutes and Regulations Impose State-Mandated New 
Programs or Higher Levels of Service on School Districts that Exceed the 
Requirements of Federal Law. 

Some of the test claim statutes and regulations pled in this test claim impose activities that are 
mandated by the federal antidiscrimination laws described above and, thus, are not reimbursable 
under article XIII B, section 6 of the California Constitution.  In addition, some of the activities 

44 Title 20 United States Code section 1232e(b)(1). 
45 34 Code of Federal Regulations part 76.500. 
46 Title 20 United States Code section 1232e(b)(4).   
47 Title 20 United States Code section 1232d(b)(3)(A). 
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pled are triggered by the school district’s discretionary decision to offer certain optional 
educational programs.  As described further below, activities required by a statute or regulation 
that are triggered by a local discretionary decision are not eligible for reimbursement.  Finally, 
some activities that are mandated by the state are not new and, thus, do not impose a new 
program or higher level of service.   

The following analysis addresses the test claim statutes and regulations in two separate sections.  
The first section addresses the test claim statutes, which provide for the general prohibition 
against discrimination and various notices regarding an individual’s rights in regard to this 
prohibition.  The second section addresses the test claim regulations, which set forth the local and 
state level complaint procedures to handle complaints alleging both discrimination complaints 
and complaints alleging violations of specific educational programs.  For the reasons below, the 
Commission partially approves this test claim for those activities that constitute a state-mandated 
new program or higher level of service. 

a. Policies, Notices, and Assurances Regarding Unlawful Discrimination, and Notices 
Regarding Civil Remedies (Ed. Code, §§ 231.5, 250, 251, 253, 262.3, and 262.4; 
Gov. Code, § 11139). 

Education Code sections 231.5, 250, 251, 253, 262.3, and 262.4; and Government Code  
section 11139 address:  (1) a district’s written policy on sexual harassment; (2) a written 
assurance by districts regarding compliance with antidiscrimination laws; (3) the provision of 
notice regarding any possible civil remedies; and (4) the enforcement of the prohibition of 
discrimination by civil action.   

(i)  Written Policy on Sexual Harassment (Ed. Code, § 231.5). 

Section 231.5 identifies as the policy of the State of California that all persons, regardless of their 
sex, should enjoy freedom from discrimination of any kind in the educational institutions of the 
state.  In light of this policy, section 231.5 requires school districts to provide notification of the 
prohibition against sexual harassment as a form of sexual discrimination and to provide 
notification of available remedies.  Specifically, section 231.5 requires school districts to engage 
in the following activities: 

1. Have a written policy on sexual harassment, which includes information on where to 
obtain specific rules and procedures for reporting charges of sexual harassment and for 
pursuing remedies.  It is intended that the written policy is included as part of a school 
district’s regular policy statement rather than distributed as an additional written 
document.  (Ed. Code, § 231.5(b) and (c) (Stats. 1998, ch. 914).) 

2. Display the written policy in a prominent location in the main administrative building or 
other area of the campus or school site.  (Ed. Code, § 231.5(d) (Stats. 1998, ch. 914).) 

3. Provide the policy on sexual harassment, as it pertains to students, to new students as part 
of any orientation program conducted at the beginning of each session.  (Ed. Code,  
§ 231.5(e) (Stats. 1998, ch. 914).) 

4. Provide faculty members, administrative staff, and support staff with the written policy 
on sexual harassment at the beginning of each year or at the time a new employee is 
hired.  (Ed. Code, § 231.5(f) (Stats. 1998, ch. 914).) 
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5. Include a copy of the policy in any publication of the school that sets forth the 
comprehensive rules, regulations, procedures, and standards of conduct for the school.  
(Ed. Code, § 231.5(g) (Stats. 1998, ch. 914).)   

However, as discussed above, Title IX imposes a federal mandate on school districts to have a 
written policy prohibiting discrimination on the basis of sex, which includes sexual harassment.48  
School districts are federally mandated to adopt a grievance procedure for allegations of 
discrimination on the basis of sex, and to notify all students and employees of the procedures for 
reporting discrimination on the basis of sex.49  Also school districts are federally mandated to 
continually notify all students and employees of the school district’s policy against 
discrimination on the basis of sex, or engaging in sexual harassment.50  In addition, school 
districts are federally mandated to include a statement of its policy prohibiting discrimination on 
the basis of sex in each announcement, bulletin, catalog, application form which it makes 
available to any person, including students and parents of elementary and secondary school 
students, and employees.51  Thus, the requirements to have a written policy on sexual harassment 
that includes a grievance procedure, to provide the policy to students and employees, and to 
include the policy in any publication that sets forth the rules, regulations, and procedures, and 
standards of conduct for the school constitute federal mandates and are not reimbursable under 
article XIII B, section 6 of the California Constitution.52   

Additionally, although the federal mandates on school districts to notify students, parents, and 
employees, in a continuing manner, does not specifically require notice by displaying the policy 
in a prominent location in the main administrative building, the Commission finds that 
displaying the policy implements the federal mandate to take continuing steps to provide 
notification of the policy and is part and parcel of the federal law.   

In San Diego Unified School Dist. v. Commission on State Mandates (San Diego Unified School 
Dist.) the California Supreme Court addressed whether state imposed procedural requirements 
that exceeded federal due process requirements constituted a federal mandate.  The issue in  
San Diego Unified School Dist. was whether procedural due process activities imposed by the 
test claim statute were reimbursable when a school district sought to expel a pupil.  The court 
recognized that federal due process law requires school districts to comply with federal 
procedural steps, such as notice and a hearing, to safeguard the rights of a pupil when the pupil is 
subject to an expulsion from school.  The Education Code statute pled in the test claim mandated 
procedures on school districts to implement federal due process requirements.  The test claim 
statute also required school districts to comply with additional procedures that were not 

48 34 Code of Federal Regulations part 106.9(b). 
49 34 Code of Federal Regulations part 106.8(a). 
50 34 Code of Federal Regulations part 106.9(a).   
51 34 Code of Federal Regulations part 106.9(b).   
52 These activities correspond to Education Code section 231.5 (b), (c), (e), (f), and (g). 
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expressly required by federal law; i.e. “primarily various notice, right of inspection, and 
recording rules.”53   

The court held that all procedures set forth in the test claim statute, including those that exceed 
federal law, are considered to have been adopted to implement a federal due process mandate 
and, thus, the costs were not reimbursable under article XIII B, section 6 of the California 
Constitution and Government Code section 17556.54  The court held that for purposes of ruling 
upon a request for reimbursement, “challenged state rules or procedures that are intended to 
implement an applicable federal law – and whose costs are, in context, de minimis – should be 
treated as part and parcel of the underlying federal mandate.”55 

The court made this finding in regard to state procedures to provide an expulsion hearing to 
students facing a discretionary expulsion.  In making its finding, the court states: 

[T]he Legislature, in adopting specific statutory procedures to comply with the 
general federal mandate, reasonably articulated various incidental procedural 
protections.  These protections are designed to make the underlying federal right 
enforceable and to set forth procedural details that were not expressly articulated 
in the case law establishing the respective rights; viewed singly or cumulatively, 
they did not significantly increase the cost of compliance with the federal 
mandate.56  

Similarly, the displaying of a district’s policy in a prominent location is a reasonable articulation 
of incidental procedures of the federal mandate to take continuing steps to provide notice, which 
is de minimis in context of providing notice on a continuing basis.  Thus, the requirement to 
display the district’s policy on sexual harassment in a prominent location in the main 
administrative building or other area of the campus or school site constitutes a federal mandate 
not subject to article XIII B of the California Constitution.  Thus, the Commission finds that 
Education Code section 231.5 does not impose a state-mandated new program or higher level of 
service. 

(ii) Assurance of Compliance with Antidiscrimination Laws (Ed. Code,  
§§ 250, 251, and 253). 

Section 250 requires school districts to provide a written assurance to state agencies extending 
state financial assistance or student financial aid that each program or activity conducted by the 
district will be conducted in compliance with state laws prohibiting discrimination.  “State 

53 San Diego Unified School Dist., supra, 33 Cal.4th at pages 873, footnote 11, and 890.  As 
stated in footnote 11 of the court’s decision, the excess activities in the San Diego Unified School 
Dist. case included (1) the adoption of rules and regulations, (2) the inclusion of several notices 
in the notice of expulsion hearing, (3) allowing the pupil or the parent to inspect and obtain 
copies of documents to be used at the hearing, (4) sending written notice on the rights and 
obligations of the parents, (5) maintenance of a record of each expulsion, and (6) recording of the 
expulsion order and the cause thereof in the student’s mandatory interim record.  
54 Id. at page 888. 
55 Id. at page 890. 
56 San Diego Unified School Dist., supra, 33 Cal.4th at p. 889.  
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financial assistance” and “student financial aid” are defined to include federal funds administered 
by a state agency.57  To meet this requirement, section 250 provides that a single assurance, not 
more than one page in length and signed by an appropriate responsible official of the school 
district may be provided for all the programs and activities conducted by an educational 
institution.  To be clear, the activity required by Education Code section 250 is not compliance 
with state law prohibiting discrimination.  Rather, the activity required is the provision of a 
written assurance, intended to be not more than one page in length for all programs and 
activities. 

Read in context with section 250, section 251 requires districts to provide compliance reports to 
the CDE regarding the prohibition of unlawful discrimination in a district’s activities, as may be 
required by the CDE, and to make those reports open for inspection during the normal business 
hours of the district. 

As discussed above in the section of this analysis addressing the relevant federal laws, school 
districts are federally mandated to provide state agencies administering federal education funds 
with a general assurance that its programs that utilize federal education funding comply with 
federal antidiscrimination laws.58  Specifically, federal law requires school districts to provide a 
written assurance that its programs comply with federal laws prohibiting discrimination on the 
basis of race, color, national origin, sex, disability, and age.59  Additionally, federal law 
mandates school districts to provide compliance reports to state agencies or boards administering 
federal education funding, as may be required by the state agencies or boards.60   

Similarly, state antidiscrimination law prohibits discrimination on the basis of race, national 
origin, disability, sex, and age.  As a result, providing a written assurance of compliance and 
compliance reports as may be required by the CDE regarding the prohibition of discrimination 
on the basis of race, national origin, disability, sex, and age constitutes a federal mandate that is 
not subject to reimbursement under article XIII B, section 6 of the California Constitution.  

However, state antidiscrimination laws also require assurance that a school district is complying 
with the prohibition of discrimination on the basis of religion and sexual orientation, which is not 
required by federal law.61  Also, providing compliance reports to the CDE regarding the 
prohibition of discrimination on the basis of religion and sexual orientation, as may be required 
by the CDE, is not required by federal law.  As a result, the provision of an assurance that a 
school district is complying with the prohibition of discrimination on the basis of religion and 
sexual orientation and the provision of compliance reports as may be required by the CDE 
constitute state-mandated activities.    

57 Education Code sections 213 and 214. 
58 Title 20 United States Code section 1232e. 
59 34 Code of Federal Regulations part 76.500.  Providing that a school district shall comply with  
Title VI of the Civil Rights Act (45 U.S.C. § 2000d et seq; and 34 CFR § 100 et seq), which 
prohibits discrimination on the basis of race, color, or national origin.  In addition, part 76.500 
requires districts to comply with Title IX, Section 504, and the Age Discrimination Act.   
60 Title 20 United States Code section 1232e(b)(4). 
61 Education Code section 200.   
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In addition, these state-mandated activities impose unique requirements on school districts in 
order to implement the state’s policy against unlawful discrimination within schools.  Prior to the 
1998 amendment of sections 250 and 251, school districts were not required to engage in the 
activities mandated by the sections.62  Thus, the Commission finds that Education Code sections 
250 and 251 impose the following state-mandated new programs or higher levels of service on 
school districts: 

1. Provide written assurance to any state agency administering state financial assistance or 
student financial aid to the school district that each program or activity conducted by the 
school district will be in compliance with state antidiscrimination laws prohibiting 
discrimination on the basis of religion and sexual orientation.63  (Ed. Code, § 250  
(Stats. 1998, ch. 914).) 

2. Submit timely, complete, and accurate compliance reports regarding compliance with 
state antidiscrimination laws prohibiting discrimination on the basis of religion and 
sexual orientation to the State Department of Education as the State Department of 
Education may require.  (Ed. Code, § 251 (Stats. 1982, ch. 1117).) 

In contrast, the Commission finds that the activity of making the compliance reports available for 
public inspection during regular business hours pursuant to Education Code section 251, and the 
activities alleged to be imposed by Education Code section 253 do not constitute state-mandated 
new programs or higher levels of service.   

The claimant also asserts that the provision in section 251 to make the compliance reports 
available for public inspection during regular business hours imposes a new program or higher 
level of service on school districts.  However, prior to 1975, “public records” of school districts 
were required to be open to inspection at all times during district office hours.64  In addition, 
since before 1975 “public records” has been defined to include “any writing containing 
information relating to the conduct of the public’s business prepared, owned, used, or retained by 
any state or local agency regardless of physical form or characteristic.”65  The content of the 
compliance report specifically relates to the “public’s business” and is prepared and retained by 
the district.  As a result, the compliance report constitutes a “public record” and the requirement 
to make it available for public inspection is not new. 

62 Exhibit A, supra, p. 4-5, and 13.  The claimant cites to Statutes 1982, chapter 1117; and 
Statutes 1998, chapter 914.  The 1982 version of section 250 only required school districts to 
provide assurance of compliance with laws prohibiting discrimination on the basis of sex.  In 
1998, the Legislature expanded the scope of the assurance required by Section 250 to include all 
forms of unlawful discrimination.  Section 251 remained substantively unchanged between 1982 
and 1998.  Immediately prior to the enactment of sections 250 and 251 in 1982 and section 250’s 
amendment in 1998, school districts were not required to engage in the activities mandated by 
the sections. 
63 Education Code section 250 provides that a single assurance may be provided for all the 
programs and activities conducted by an educational institution.   
64 Government Code section 6253 (Stats. 1974, ch. 544).  
65 Government Code section 6252 (Stats. 1970, ch. 575).  
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Section 253 requires the State Superintendent of Public Instruction to include specific 
information in the annual Coordinated Compliance Review Manual provided to school districts 
by the Superintendent, and for the Superintendent to annually review school districts for 
compliance with “sex discrimination” laws.  The claimant asserts that section 253 requires 
school districts to comply with the sex discrimination provisions of state law as included in the 
annual Coordinated Compliance Review Manual provided to school districts by the 
Superintendent of Public Instruction and to cooperate with the Superintendent if selected in his 
or her annual review for compliance with “sex discrimination” laws.66  However, the plain 
language of section 253 does not impose any activities on school districts.  Rather, section 253 
imposes activities on the State Superintendent of Public Instruction to include specific 
information in the Coordinated Compliance Review Manual and to review school districts for 
compliance with “sex discrimination” laws in fiscal years in which sufficient funds have been 
appropriated.  None of the activities contained in section 253 are directed toward school districts.  
Thus, the Commission finds that Education Code section 253 does not require school districts to 
engage in any activities.   

(iii) Notification of Possible Civil Remedies (Ed. Code, § 262.3) 

Education Code section 262.3 addresses the rights of individuals that have filed a complaint of 
unlawful discrimination with a school district, and the notification these individuals receive 
regarding civil law remedies that may be available.  Education Code section 262.3 requires 
school districts to engage in the following activities: 

1. Advise people who have filed a complaint with the school district pursuant to Education 
Code, division 1, part 1, chapter 2 (commencing with Ed. Code, § 200), which prohibits 
unlawful discrimination, that civil law remedies, including, but not limited to injunctions, 
restraining orders, or other remedies or orders, may also be available to complainants.  
(Ed. Code, § 262.3(b) (Stats. 1988, ch. 1514).) 

2. Make available by publication in appropriate informational materials the information 
regarding the availability of civil remedies to people who have filed a complaint pursuant 
to Education Code, division 1, part 1, chapter 2 (commencing with Ed. Code, § 200).  
(Ed. Code, § 262.3(b) (Stats. 1988, ch. 1514).) 

The activities required by Education Code sections 262.3(b) are not required by federal law.  As 
a result, the Commission finds that the above activities constitute state-mandated activities.  
Additionally, section 262.3 imposes unique duties upon school districts to advise individuals that 
have filed complaints alleging unlawful discrimination of the available civil law remedies.  The 
claimant has pled Statutes 1988, chapter 1514, which amended Education Code sections 260 and 
262, and added sections 262.1, 262.2, 262.3, and 265.67  The state-mandated activities listed 
above were originally contained in Education Code section 265 as added by Statutes 1988, 
chapter 1514.  Immediately prior to the enactment of this test claim statute, school districts were 
not required to engage in the above activities.  Thus, the Commission finds that the above listed 
activities constitute state-mandated new programs or higher levels of service.  

66 Exhibit A, test claim, dated July 23, 2003, pgs. 41-2.  
67 Exhibit A, test claim filing, supra, “test claim form,” and p. 6.  
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(iv) Enforcement of the Prohibition of Discrimination by Civil Action (Ed. 
Code, § 262.4 and Gov. Code, § 11139)   

Education section 262.4 and Government Code section 11139 provide that specific provisions of 
state law prohibit discrimination in educational programs on the basis of specific characteristics.  
As further discussed below, the Commission finds that Education Code section 262.4 and 
Government Code section 11139 do not require school districts to engage in any activities.  

Education Code section 262.4 provides, “[Chapter 2 of part 1 of division 1 of title 1 of the 
Education Code] may be enforced through a civil action.”  The chapter referenced in  
section 262.4 consists of Education Code sections 200-283 which prohibit discrimination on a 
variety of bases, and require specific acts of state and local entities to enforce or comply with this 
prohibition.  Despite the requirements that may be in Chapter 2, the plain language of Education 
Code section 262.4 does not require school districts to engage in any activity.  Rather, it provides 
individuals the ability to enforce Chapter 2 and its prohibitions through civil action.   

Similarly, Government Code section 11139 provides in relevant part, “This article and 
regulations adopted pursuant to this article may be enforced by a civil action for equitable relief, 
which shall be independent of any other rights and remedies.”  The article referenced by  
section 11139 consists of Government Code sections 11135-11139.7, which prohibit 
discrimination on a variety of bases.  However, like Education Code section 262.4, the plain 
language of Government Code section 11139 does not impose any activities on school districts.  
Instead, section 11139 provides individuals the ability to enforce sections 11135-11139.7 
through civil action.   

Therefore, the Commission finds that Education Code section 262.4 and Government Code 
section 11139 does not impose any state-mandated new programs or higher levels of service on 
school districts within the meaning of article XIII B, section 6 of the California Constitution.  

b. Uniform Complaint Procedures (Cal. Code Regs., tit. 5, §§ 4611, 4620, 4621, 4622, 
4631, 4632, 4650, 4652, 4660, 4661, 4662, 4663, 4665, and 4670) 

The title 5 regulations analyzed in this section set forth some of the complaint procedures 
adopted by the CDE to govern the filing and handling of complaints of prohibited discrimination 
and complaints of violations of seven educational programs discussed immediately below. 

(i) Complaint Procedures Scope of Applicability (Cal. Code Regs., tit. 5,  
§ 4610) 

Although the claimant does not allege title 5 section 4610 to impose any state-mandated new 
programs or higher levels of service, section 4610 establishes the scope of the complaints that are 
to be processed with the procedures set forth in title 5 section 4600 et seq.   

In regard to complaints of unlawful discrimination, section 4610 provides that the complaint 
procedures apply to the filing of complaints alleging unlawful discrimination on the basis of 
ethnic group identification, religion, age, sex, color, or physical or mental disability, in any 
program or activity conducted by” a school district.68  However, this does not include complaints 
of employment discrimination, which are instead required to be forwarded to the State 

68 California Code of Regulations, title 5, section 4610 (Register 92, No. 3).   
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Department of Fair Employment and Housing.69  In addition, as further discussed below, in 
section (b)(ii) of this analysis (titled “Complaint Process”), some of the complaint procedures are 
mandated by federal law to the extent that they apply to complaints alleging discrimination on 
the basis of disability, sex (including sexual harassment generally and on the basis of sexual 
orientation), and age.  But as applicable to complaints alleging discrimination on the basis of 
race, ethnic group identification, national origin, religion, and sexual orientation (excluding 
sexual harassment on the basis of sexual orientation), the procedures are not mandated by federal 
law.  Also, the activity of forwarding information to the State Superintendent of Public 
Instruction regarding a decision by the district that was appealed to the Superintendent, is not 
mandated by any federal antidiscrimination laws, and thus, constitutes a state-mandated activity.   

In addition to being the complaint procedures for allegations of unlawful discrimination, the 
regulations comprise the complaint procedures that apply to alleged violations of the following 
programs:  (1) Adult Basic Education (Ed. Code, §§ 8500 – 8538 and 525000 – 52616.5); (2) 
Consolidated Categorical Aid Programs (Ed. Code, § 64000(a)); (3) Migrant Education (Ed. 
Code, §§ 54440 – 54445); (4) Vocational Education (Ed. Code, §§ 52300 – 52480); (5) Child 
Care and Development programs (Ed. Code, §§ 8200 – 8493); (6) Child Nutrition programs (Ed. 
Code, §§ 49490 – 49560); and (7) Special Education programs (Ed. Code, §§ 56000 – 56885 and 
59000 – 59300).  However, not all of these educational programs are required by law.  

In 2003, the California Supreme Court decided the Kern High School Dist. case and considered 
the meaning of the term “state mandate” as it appears in article XIII B, section 6 of the California 
Constitution.70  The court held that when analyzing state mandate claims, the Commission must 
look at the underlying program to determine if the claimant’s participation in the underlying 
program is voluntary or legally compelled.71  In addition, the court in Kern High School Dist. left 
open the possibility that a state mandate might be found in circumstances of practical 
compulsion, where a local entity faced certain and severe penalties as a result of noncompliance 
with a program that is not legally compelled.72   

As a result, it is necessary to determine whether school district participation in any of the seven 
educational programs listed above is required by law.73  If a school district is not required to 
participate in one of the educational programs, the downstream requirement imposed by the  
title 5 regulations to process complaints alleging violations of the voluntary program using the 
complaint process set forth in title 5 section 4600 et seq., are not mandated by the state.   

69 California Code of Regulations, title 5, section 4611 (Register 92, No. 3).   
70 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)  
30 Cal.4th 727. 
71 Id. at p. 743. 
72 Id. at pg. 731. 
73 For purposes of this discussion, it is not important whether the educational programs are 
required by state law or by federal mandate.  This discussion only addresses whether school 
districts are required to engage in the complaint procedures set forth by the test claim regulations 
in regard to specified educational programs.  The extent that any of the activities imposed by the 
test claim regulations are mandated by federal law will be discussed later in this analysis.   
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(a)  Adult Basic Education (Ed. Code, §§ 8500 – 8538 and 52500 – 52616.5) 

In general, adult education programs are provided by school districts and other local education 
agencies on a voluntary basis.74  The only exceptions are adult English classes and classes in 
citizenship.  The plain language of Education Code section 52540 requires a high school district 
to establish classes in English upon application of 20 or more persons above the age of 18 
residing in the high school district that are unable to speak, read, or write in English at an eighth 
grade level.75  Similarly, the plain language of Education Code section 52552 requires a high 
school district to establish special classes in training for citizenship upon application of 25 or 
more persons.76  The language of the code sections is not limited to districts already voluntarily 
maintaining adult education programs.  Where the terms of a statute are unambiguous, the plain 
meaning of the language governs and an intent that cannot be found in the words of the statute 
cannot be found to exist.77  As a result, adult education programs are provided on a voluntary 
basis, except for adult English classes and classes in citizenship when requested by a specified 
number of people.78  

Under Kern High School Dist., a school district’s underlying discretionary decision to provide 
adult basic education programs, other than adult English classes and citizenship classes, triggers 
any subsequent requirement to process complaints.  Thus, school districts are not mandated by 
the state to process complaints alleging violations of adult basic education programs established 
pursuant to Education Code sections 8500-8538 and 52500-552616.5, with the exception of adult 
English classes and citizenship classes provided pursuant to Education Code sections 52540 and 
52552. 

(b)  Consolidated Categorical Aid Programs (Ed. Code, § 64000(a)) 

The consolidated categorical aid programs listed in Education Code section 64000(a) consist of 
14 state and federal aid programs that provide funding for a variety of purposes ranging from 
bilingual education to safe and drug free schools and communities.  Section 64000 describes how 
a school district receives funding for these programs, providing in relevant part: 

(b) Each school district that elects to apply for any of these state funds shall 
submit to the department, for approval by the state board, a single consolidated 

74 Education Code section 52301 allows the county superintendent of schools of each county, 
with the consent of the state board, to establish and maintain a regional occupational center, or 
regional occupational program (ROC/P) in the county to provide education and training in career 
technical courses.  Education Code sections 52501, 52502, and 52503 allow high school districts 
or unified school districts to establish and maintain adult education classes and/or schools.   
75 Education Code section 52540.  Derived from Political Code section 1764, subdivision (c), 
added by Statutes 1923, chapter 268, p. 577, section 1.   
76 Education Code section 52552.  Derived from Statutes 1921, chapter 488, p. 742, section 4.   
77 Estate of Griswold, (2001) 25 Cal.4th 904, 910-911. 
78 On September 27, 2012, the Department of Finance submitted a late filing arguing all adult 
education programs, including English and citizenship classes, are provided on a voluntary basis.  
A copy of the filing was provided to the Commission and the public during the  
September 28, 2012 hearing.  
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application for approval or continuance of those state categorical programs 
subject to this part.  (Emphasis added.) 

(c) Each school district that elects to apply for any of these federal funds may 
submit to the department for approval, by the state board, a single consolidated 
application for approval or continuance of those federal categorical programs 
subject to this part.  (Emphasis added.) 

As shown by the language above, districts elect to apply for and receive funding from the 
consolidated categorical aid programs listed in Education Code section 64000(a).  Thus, school 
districts are not legally required to participate in the consolidated categorical aid programs.  In 
addition, there is no evidence in the record that districts are practically compelled to engage in 
the programs.  Thus, the requirement to process complaints alleging violations of a consolidated 
categorical aid program using the complaint process set forth in the test claim regulations is 
triggered by a school district’s underlying discretionary decision to participate in the 
consolidated categorical aid programs.  As a result, under Kern High School Dist., any activities 
contained in the test claim regulations are not mandated by the state for complaints alleging 
violations of any of the consolidated categorical aid programs as listed in Education Code section 
64000(a).   

(c)  Migrant Children Education (Ed. Code, §§ 54440 – 54445) 

In Kern High School Dist. the California Supreme Court found the Migrant Children Education 
Programs (Ed. Code, § 54440 et seq.) to be a voluntary educational program.79  Thus, under 
Kern High School Dist., any activities contained in the test claim regulations are not mandated 
by the state for complaints alleging violations of the Migrant Children Education program.   

(e)  Vocational Education (Ed. Code, §§ 52300 – 52480) 

Education Code sections 52300 through 52480 set forth various vocational education programs 
in which school districts can voluntarily participate.  The voluntary nature of the programs is 
indicated by the plain language of the code sections.  For example, Education Code  
section 52301 provides that a county superintendent of schools “may establish and maintain, . . ., 
a regional occupational center, or regional occupational program” and that any school districts 
maintaining high schools are authorized to cooperate in the establishment of the center or 
program.  Likewise, Education Code section 52450 et seq. creates a state program of agricultural 
career technical education, which a school district “may, at their option, include as part of the 
curriculum of that district.”80  The remaining code sections in Education Code sections 52300-
52480 contain similar language or provisions indicating the optional nature of the programs.  
Thus, under Kern High School Dist., any activities contained in the test claim regulations are not 
mandated by the state for complaints alleging violations of Vocational Education established 
pursuant to Education Code section 52300 through 52480. 

(f)  Child Care Development (Ed. Code, §§ 8200 – 8493) 

Education Code sections 8200 through 8493 (Child Care and Development Services Act) 
establish a program under which various entities, both public and private, can contract with the 

79 Kern High School Dist., supra, 30 Cal.4th 727, 733. 
80 Education Code section 52450.   
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CDE to provide child care development services.81  Public and private agencies are authorized to 
apply for a contract to provide child care development services, but are not required to do so.  As 
a result, under Kern High School Dist., any activities contained in the test claim regulations are 
not mandated by the state for complaints alleging violations of child care development services 
provided pursuant to Education Code sections 8200-8493. 

(g)  Child Nutrition Programs (Ed. Code, §§ 49490 – 49560) 

Under Education Code section 49550, each school district maintaining any K-12 grades must 
provide each needy pupil enrolled with one nutritionally adequate free or reduced price meal 
during each school day.  The remaining code sections in Education Code sections 49490 through 
49560 establish funded nutrition programs in which school districts can participate in order to 
meet or supplement the requirement to provide a free or reduced price meal during each school 
day.  Although, school districts are authorized to participate in the various programs set forth in 
Education Code sections 49490 – 49560, they are not mandated by the state to do so.  School 
districts are only required to provide one nutritionally adequate free or reduced price meal during 
each school day pursuant to Education Code section 49550.  Thus, under Kern High School 
Dist., any activities contained in the test claim regulations are not mandated by the state for 
complaints alleging violations of child nutrition programs provided pursuant to Education Code 
sections 49490-49560, with the exception of section 49550.     

(h)  Special Education (Ed. Code, §§ 56000 – 56885 and 59000 – 59300) 

Under state and federal law, a free appropriate public education shall be available to individuals 
with exceptional needs.  Education Code sections 56000 – 56885 and 59000 – 59300 set forth 
the rights of various parties in relation to special education, the administrative duties of state and 
local entities in regard to the provision of special education, and a variety of special education 
programs required or authorized to be offered by state and local entities.   

Title 5 section 4610 provides that the complaint process applies to special education programs 
established pursuant to Education Code sections 56000 – 56885 and 59000 – 59300.  Generally, 
school districts are required by law to provide the special education programs and comply with 
the requirements set forth in those code sections.  However, school districts are not required to 
offer programs provided pursuant to Education Code sections 56390 – 56392, 56400 – 56414, 
56452 – 56474, 56475 – 56476, 56846 – 56847, and 59000-59300. 

Education Code sections 56390 – 56392 provide school districts with the authority to award an 
individual with exceptional needs a certificate or document of educational achievement or 
completion.  The provision of a certificate is not intended to eliminate an opportunity for an 
individual with exceptional needs to earn a standard diploma.  Although school districts are 
given this authority, they are not required to utilize the authority.  As a result, a school district 
voluntarily provides this certificate and any subsequent complaints processed through the 

81 See Education Code section 8208, defining “applicant or contract agency” to mean school 
district, community college district, college or university, county superintendent of schools, 
county, city, public agency, private nontax-exempt agency, private tax-exempt agency, or other 
entity that is authorized to establish, maintain, or operate services pursuant to this chapter.”  See 
also, California Code of Regulations, title 5, section 18000 et seq., describing the process for 
application for, and award of, a contract.   
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uniform complaint procedures are triggered by this voluntary decision and not mandated by the 
state.   

Education Code sections 56400 – 56414, 56472 – 56474, 56475 – 56476, and 56846 – 56847 
provide for family empowerment centers on disabilities, career and vocation programs, transition 
services, and project workability, interagency agreements entered into by the Superintendent, and 
the Superintendent’s autism advisory committee.  However, the activities or provisions of these 
code sections apply to the state or private individuals.  As a result, these code sections do not 
impose any requirements on school districts.   

Similarly, Education Code sections 59000 – 59300 establish state operated schools for severely 
handicapped students, including schools for the deaf (Ed. Code, § 59000 et seq.) and the blind 
(Ed. Code, § 59100 et seq.), and diagnostic centers to provide various services including pupil 
assessments (Ed. Code, § 59200 et seq.).82  Thus, the test claim regulations as they relate to 
Education Code sections 59000 – 59300, direct the state to engage in specific activities, but do 
not impose any activities on school districts.   

Based on this discussion, school districts are required to provide special education programs 
pursuant to Education Code sections 56000 – 56885, except for programs provided pursuant to 
Education Code sections 56390 – 56392, 56400 – 56414, 56472 – 56474, 56475 – 56476, and 
56846 – 56847.   

In summary, the Commission finds that complaints regarding the following educational 
programs listed in title 5 section 4610 are required by state law on the limited bases discussed 
above:  (1) adult basic education; (2) child nutrition; and (3) special education.  To the extent the 
complaint process activities discussed below are required, they are only mandated by the state 
for complaints alleging violations of these educational programs and complaints of unlawful 
discrimination not mandated by federal law.  

(ii) Complaint Process 

The title 5 regulations setting forth the uniform complaint procedures includes processes on the 
school district level (Cal. Code Regs., tit. 5, §§ 4620, 4621, 4631, and 4632) and the state 
(Superintendent/the CDE) level (Cal. Code Regs., tit. 5, §§ 4650, 4652, 4660, 4661, 4662, 4663, 
4665, and 4670).   

On the school district level, the complaint process involves a complainant filing a complaint with 
the school district alleging unlawful discrimination or a violation of the educational programs 
described in California Code of Regulations, title 5, section 4610.83  Prior to the initiation of an 
official investigation into the complaint, local mediation may be conducted if offered by the 
school district to resolve complaints.  If mediation is unsuccessful, or does not occur, the school 

82 Lucia Mar Unified School Dist. v Honig (1988) 44 Cal.3d 830, 832.  See also, Education Code 
sections 59002, 59102, and 59202, providing that the administration of these schools and centers 
is under the State Department of Education/Superintendent of Public Instruction.   
83 The Commission notes that any state-mandated new programs or higher levels of service 
found in this part of the analysis, is limited by the findings that some of the educational programs 
listed in California Code of Regulations, title 5, section 4610 are not mandated by the state.   
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district superintendent conducts an investigation and prepares a written decision containing the 
school district’s findings and disposition of the complaint.   

The state level complaint process is initiated in two ways:  (1) direct state intervention; and (2) 
appeal of the school district’s decision to the Superintendent by a complainant.  Regardless of 
how the state complaint process is initiated, the state is required to offer state mediation to 
resolve the dispute, which either party can waive.  If mediation is waived or is unsuccessful, the 
Superintendent initiates an investigation.  An investigation includes the request of documentation 
regarding the allegations, and interviews of the involved persons, as appropriate, to determine the 
facts of the case.  In addition, the parties involved are given an opportunity to present 
information.  After the investigation, an investigation report containing findings of facts, 
conclusions, and any required/recommended corrective actions, is mailed to the parties.  After 
receipt of the state’s investigation report, the complainant or the school district may request 
reconsideration by the Superintendent.  Upon determination by the state that a school district has 
violated the provisions of Chapter 5.1 of title 5 of the California Code of Regulations 
(commencing with section 4600), the Superintendent notifies the school district of the action the 
Superintendent will take to effect compliance.   

The following will analyze whether the complaint process imposes state-mandated new 
programs or higher levels of service on school districts.  

(a) Referring Complaint Issues to Other Appropriate State or Federal 
Agencies (Cal. Code Regs., tit. 5, § 4611) 

Title 5 section 4611 provides direction to the CDE and school districts to refer specific types of 
complaints exempt from the complaint procedures established by the test claim regulations to 
other appropriate state or federal agencies.   

As amended in Register 93, number 51, section 4611 excludes the following complaints from the 
school district complaint procedures set forth in title 5, section 4600 et seq. and requires school 
districts to refer the complaints to the following specific agencies for resolution:   

1. Allegations of child abuse to the applicable County Department of Social Services, 
Protective Services Division or appropriate law enforcement agency.  (Cal. Code Regs., 
tit. 5, § 4611(a) (Register 92, No. 3).) 

2. Health and safety complaints regarding a Child Development Program to the Department 
of Social Services (DSS) for licensed facilities, and to the appropriate Child Development 
regional administrator for licensing-exempt facilities.  (Cal. Code Regs., tit. 5, § 4611(b) 
(Register 92, No. 3).)  

3. Discrimination issues involving title IX of the Educational Amendments of 1972 to the 
U.S. Office of Civil Rights (OCR) only if there is no state discrimination law or 
regulation at issue.  (Cal. Code Regs., tit. 5, § 4611(c) (Register 92, No. 3).)  

4. Complaints of discrimination involving Child Nutrition Programs administered by the 
CDE from program participants or applicants to either the Administrator for the Food and 
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Nutrition Service at the United States Department of Agriculture or to the United States 
Secretary of Agriculture.  (Cal. Code Regs., tit. 5, § 4611(d) (Register 93, No. 51).)84 

5. Employment discrimination complaints to the State Department of Fair Employment and 
Housing (DFEH).  The complainant must be notified by certified mail of any DFEH 
transferral. (Cal. Code Regs., tit. 5, § 4611(d) (Register 92, No. 3).) 

6. Allegations of fraud to the responsible CDE Division Director and the CDE’s Legal 
Office.  (Cal. Code Regs., tit. 5, § 4611(e) (Register 92, No. 3).) 

The claimant has pled the activity of referring allegations of child abuse to the applicable county 
agency or appropriate law enforcement agency as added in 1991 and last amended in 1993.85  
However, in order for an activity to constitute a new program or higher level of service it has to 
be new as compared with the legal requirements in effect immediately before the adoption of the 
regulation.86  Immediately before the adoption of the regulation in 1991, the Child Abuse and 
Neglect Reporting Act (commencing with Pen. Code, § 11164) already required districts to 
report suspected instances of child abuse to a child protective agency, which includes local law 
enforcement or county welfare departments.87  As a result, the Commission finds that the 
requirement to refer allegations of child abuse to other appropriate agencies does not constitute a 
new program or higher level of service.   

In addition, as discussed above, child development programs are established by school districts 
on a voluntary basis.  As a result, receiving and then referring health and safety complaints 
regarding child development programs is triggered by the underlying voluntary decision to 
establish such a program. Thus, based on Kern High School Dist., the Commission finds that 
referring such complaints to the DSS or the appropriate child development regional administrator 
is not a state-mandated new program or higher level of service.   

In regard to the remaining types of complaints, referring these complaints to the specified state 
and federal agencies is not a result of an underlying voluntary decision by the school district.  In 
addition, referring these complaints to the specified agencies is not mandated by federal law.  
Also, referring these complaints imposes unique requirements on school districts in order to 
implement the state policy against unlawful discrimination and violations of specified 
educational programs.  This requirement did not exist immediately prior to the adoption of this 
regulation.  As a result, the Commission finds that California Code of Regulations, title 5, 
section 4611 imposes the following state-mandated new programs or higher levels of service:   

84 California Code of Regulations, title 5, section 4611(c) was amended in Register 93,  
number 51, by separating complaints of discrimination involving Title IX and complaints of 
discrimination involving Child Nutrition Programs.  The latter complaint became the subject of 
subdivision (d), shifting the remaining complaint types down a subdivision.  The result is in 
Register 93, number 51 former subdivisions (d) and (e) became (e) and (f).   
85 Exhibit A, supra, p. 24.  This coincides with Register 92, number 3; and Register 93, No. 51. 
86 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified 
School Dist. v. Honig (1988) 44 Cal.3d 830, 835. 
87 Penal Code section 11164 et seq. (Stats. 1987, ch. 1071).  
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1. Refer discrimination issues involving title IX of the Educational Amendments of 1972 to 
the U.S. Office of Civil Rights (OCR) only if there is no state discrimination law or 
regulation at issue.  (Cal. Code Regs., tit. 5, § 4611(c) (Register 92, No. 3).)  

2. Refer complaints of discrimination involving Child Nutrition Programs administered by 
the CDE from program participants or applicants to either the Administrator for the Food 
and Nutrition Service at the United States Department of Agriculture or to the United 
States Secretary of Agriculture.  (Cal. Code Regs., tit. 5, § 4611(d) (Register 93,  
No. 51).)88 

3. Refer employment discrimination complaints to the State Department of Fair 
Employment and Housing (DFEH) and notify the complainant by certified mail of any 
DFEH transferral.  (Cal. Code Regs., tit. 5, § 4611(d) (Register 92, No. 3).) 

4. Refer allegations of fraud to the responsible California Department of Education (CDE) 
Division Director and the CDE’s Legal Office.  (Cal. Code Regs., tit. 5, § 4611(e) 
(Register 92, No. 3).) 

(b) Local Agency Compliance and Complaint Procedures (Cal. Code Regs., 
tit. 5, §§ 4620, 4621, 4622, 4631, and 4632) 

This section analyzes the title 5 sections that set forth the complaint procedures at the school 
district level.  Section 4620 states the responsibility that districts have to ensure compliance with 
state and federal laws and regulations and to investigate complaints of a district’s failure to 
comply with state and federal laws in accordance with the procedures set out in the regulations 
pled.  However, title 5 section 4620 does not, in and of itself, require school districts to engage in 
a specific activity.  Rather, the actual activities taken to meet a school district’s responsibility are 
set forth in the subsequent regulations (Cal. Code Regs., tit. 5, §§ 4621 – 4632), which were pled 
by the claimant.   

These regulations include activities such as the adoption of policies and procedures for the 
investigation and resolution of complaints, notifying interested parties of these policies and 
procedures, the actual investigation of complaints, the preparation of a written decision 
containing the findings and disposition of the complaint, and forwarding information to the State 
Superintendent when notified that a district decision has been appealed to the state.   

As a reminder, any activity required by the complaint procedures discussed below are limited to 
non-employment discrimination complaints, complaints alleging discrimination for which 
federal law does not require a district complaint procedures, and for complaints alleging 
violations of the following educational programs:  (1) adult basic education for English and 
citizenship (Ed. Code, §§ 52540 and 52552); (2) child nutrition programs for the provision of 
one free or reduced price meal each school day to each needy pupil (Ed. Code, § 49550); and (3) 
special education (Ed. Code, §§ 56000 – 56885, excluding §§ 56390 – 56392, 56400 – 56414, 
56472 – 56474, 56475 – 56476, and 56846 – 56847).  In addition, the complaints that are 

88 California Code of Regulations, title 5, section 4611(c) was amended in Register 93,  
number 51, by separating complaints of discrimination involving Title IX and complaints of 
discrimination involving Child Nutrition Programs.  The latter complaint became the subject of 
subdivision (d), shifting the remaining complaint types down a subdivision.  The result is in 
Register 93, number 51 former subdivisions (d) and (e) became (e) and (f).   
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processed through the policies and procedures adopted by school districts do not include 
complaints of employment discrimination, which are to be referred to the DFEH pursuant to  
title 5 section 4611.   

1) Adoption of Policies and Procedures (Cal. Code Regs., tit. 5, § 4621) 

Title 5 section 4621 addresses the adoption of policies and procedures for the investigation and 
resolution of complaints of alleged discrimination or violations of the educational programs 
specified in Title 5 section 4610.89  Based on the plain language of section 4621, school districts 
are required to engage in the following one-time activity:  

Adopt policies and procedures consistent with Chapter 5.1 of title 5 of the California 
Code of Regulations (commencing with section 4600) for the investigation and resolution 
of complaints.  Adoption is to occur within one year from the effective date of Chapter 
5.1 of title 5 of the California Code of Regulations (September 25, 1992) by submission 
of the policies and procedures to the governing board for adoption.   

Policies must ensure that complainants are protected from retaliation and that the identity 
of the complainant alleging discrimination remains confidential as appropriate. 

Policies and procedures are to include the person(s), employee(s), or agency position(s) 
or unit(s) responsible for receiving complaints, investigating complaints and ensuring 
local educational agency compliance.  (Cal. Code Regs., tit. 5, §§ 4621(a) and (b) 
(Register 92, No. 3).)90  

The types of complaints processed through the complaint procedures are limited by the types of 
discrimination prohibited by state law that exceed the prohibitions of federal law.  Federal law 
mandates the adoption of district level complaint procedures and policies for discrimination on 
the basis of specific characteristics.  As addressed in the federal law section of this analysis, 
Section 504 of the Rehabilitation Act, Title IX, the Age Discrimination Act and Title II of the 
ADA mandate school districts to adopt policies and procedures for the investigation and 
resolution of complaints of discrimination on the basis of disability, sex (including sexual 
harassment generally and on the basis of sexual orientation), and age.  These laws also mandate 
school districts to identify the employee responsible for compliance with the regulations 
implementing the federal prohibitions against discrimination on the basis of disability, sex 
(including sexual harassment generally and on the basis of sexual orientation), and age.  Thus, as 
applicable to complaints regarding discrimination on the basis of disability, sex (including sexual 
harassment generally and on the basis of sexual orientation), and age, the activities required by 
title 5 sections 4621(a) and 4621(b) regarding the adoption of policies and procedures for the 
investigation and resolution of complaints and the inclusion of the identity of the person 
responsible for the complaint process in the policies and procedures constitute a federal mandate 
not subject to article XIII B of the California Constitution.   

89 As discussed above, any activities found to constitute state-mandated new programs or higher 
levels of service are limited by the findings that some of the educational programs set forth in 
California Code of Regulations, title 5, section 4610 are not mandated.   
90 Exhibit A, supra, p. 25.  The 1991 addition of this regulation cited to by the claimant coincides 
with Register 92, number 3. 
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However, as applicable to complaints alleging unlawful discrimination on the basis of race, 
ethnic group identification, national origin, religion, and sexual orientation (excluding sexual 
harassment on the basis of sexual orientation), or violations of the mandated education programs 
discussed above, the activity is not mandated by federal law.  As a result, subject to the 
limitations discussed above, the Commission finds the activity imposed by title 5 sections 
4621(a) and (b) constitutes a state-mandated activity.   

Also, the above activity imposes a unique requirement on school districts and does not apply 
generally to all residents and entities in the state.  Moreover, it implements the state policy 
against unlawful discrimination and violations of specified educational programs.  Immediately 
prior to the adoption of title 5 section 4621, as added in 1991, school districts were not required 
to engage in the activity mandated by section 4621.  Thus, the activity constitutes a state-
mandated new program or higher level of service. 

It must be noted that the adoption of policies and procedures was required to be done within one 
year of the effective date of Chapter 5.1 of title 5 of the California Code of Regulations.  The 
effective date was September 25, 1991, thus this one-time activity should have been done by 
September 25, 1992, which is outside of the reimbursement period that starts on July 1, 2002.  
However, new district formation may have occurred during the period of reimbursement, and 
thus, the adoption of policies and procedures would have had to occur outside of the timeframe 
set forth in the regulations and within the period of reimbursement.   

Thus, the Commission finds that the following one-time activity imposed by title 5 section 4621 
constitutes a state-mandated new program or higher level of service for school districts formed 
during the reimbursement period that could not have adopted policies and procedures prior to the 
2002-2003 fiscal year, but only for non-employment discrimination complaints alleging unlawful 
discrimination on the basis of race, ethnic group identification, national origin, religion, and 
sexual orientation (excluding sexual harassment on the basis of sexual orientation), and for 
complaints alleging violations of the following educational programs:  (1) adult basic education 
for English and citizenship (Ed. Code, §§ 52540 and 52552); (2) child nutrition programs for the 
provision of one free or reduced price meal each school day to each needy pupil (Ed. Code, § 
49550); and (3) special education (Ed. Code, §§ 56000 – 56885, excluding §§ 56390 – 56392, 
56400 – 56414, 56472 – 56474, 56475 – 56476, and 56846 – 56847): 

Adopt policies and procedures consistent with Chapter 5.1 of title 5 of the California 
Code of Regulations (commencing with section 4600) for the investigation and resolution 
of complaints.   

Policies must ensure that complainants are protected from retaliation and that the identity 
of the complainant alleging discrimination remains confidential as appropriate.  In 
addition, the policies and procedures are to include the person(s), employee(s), or agency 
position(s) or unit(s) responsible for receiving complaints, investigating complaints and 
ensuring local educational agency compliance.  (Cal. Code Regs., tit. 5, §§ 4621(a) and 
(b) (Register 92, No. 3).)   

2) Notification of District Procedures (Cal. Code Regs., tit. 5, § 4622) 

Title 5 section 4622 requires school districts to notify various individuals of the districts’ 
complaint procedures.  Specifically, section 4622 requires school districts to engage in the 
following activities: 
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1. Annually notify in writing school district students, employees, parents or guardians of its 
students, the district advisory committee, school advisory committees, and other 
interested parties, of the school district complaint procedures, including the opportunity 
to appeal to the CDE and the provisions of Chapter 5.1 of title 5 of California Code of 
Regulations (commencing with section 4600).  The annual notice shall include:  (1) the 
identity of the person(s) responsible for processing complaints; and (2) notice of any civil 
law remedies that may be available, and of the appeal and review procedures contained in 
California Code of Regulations, title 5, sections 4650, 4652, and 4671.  (Cal. Code Regs., 
tit. 5, § 4622 (Register 92, No. 3).) 

2. The annual notification shall, when necessary, be in the primary language of the recipient 
pursuant to Education Code section 48985.  (Cal. Code Regs., tit. 5, § 4622 (Register 92, 
No. 3).) 

However, as discussed in the federal law section of this analysis, federal law mandates school 
districts to, in a continuing manner, notify individuals of the district complaint procedures and 
the identity of the individual responsible for processing complaints of discrimination on the basis 
of disability, sex, and age.91  Although the federal mandate on school districts to notify students, 
parents, and employees, in a continuing manner, does not specifically require annual notification, 
the Commission finds that the annual notifications implement and are part and parcel of the 
federal mandate.92   

Title 5 section 4622’s specification that the continuing notice will be on an annual basis is a 
reasonable articulation of incidental procedural protections of the federal mandate, which is de 
minimis in context of providing notice on a continuing basis.  Thus, as applicable to complaints 
regarding discrimination on the basis of age, disability, and sex, the activity required by title 5 
section 4622 to provide annual notification of the district’s complaint process constitutes a 
federal mandate not subject to article XIII B of the California Constitution.   

As applicable to non-employment discrimination complaints alleging unlawful discrimination on 
the basis of race, ethnic group identification, national origin, religion, and sexual orientation 
(excluding sexual harassment on the basis of sexual orientation), or violations of the mandated 
education programs discussed above (i.e. adult basic education for English and citizenship, a 
child nutrition program for the provision of one free or reduced price meal each school day to 
each needy pupil, and special education), this activity is not mandated by federal law.  In 
addition, the requirement that the annual notification be in the primary language of the recipient, 
when necessary, does not constitute a federal mandate.  As a result, subject to the limitations 
discussed above, the Commission finds the activities imposed by title 5 section 4622 constitute 
state-mandated activities.   

In order to determine if the state-mandated activities constitute “new programs or higher levels 
of service” the activities must carry out the governmental function of providing a service to the 
public, or impose unique requirements on the school district to implement a state policy.  In 
addition, the requirements must be new in comparison to the legal requirements in effect 
immediately prior to the enactment of the mandate.  Here, the state-mandated activities impose 

91 34 Code of Federal Regulations parts 104.8, 106.9, and 110.25.   
92 San Diego Unified School Dist., supra, 33 Cal.4th 859, 890. 
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unique requirements on school districts in order to implement the state policy against unlawful 
discrimination and violations of specified educational programs.   

As applicable to special education programs established pursuant to Education Code  
section 56000 et seq., however, the requirement to annually notify students, employees, parents 
or guardians of its complaint process is not new.  Immediately, prior to the adoption of title 5 
section 4622 in 1991,93 former California Code of Regulations, title 5, section 3081 established 
complaint procedures specifically for complaints regarding special education programs 
established pursuant to Education Code section 56000 et seq.  These procedures were replaced 
by the uniform complaint process pled in this test claim, and contain many of the same 
requirements.  Specifically, prior to 1991, former title 5 section 3081, already required school 
districts to annually notify individuals, agencies, and organizations of their right to file a 
complaint pursuant to the established complaint process.94  Thus, as applicable to special 
education programs established pursuant to Education Code section 56000 et seq., the 
requirement to provide annual notification of the complaint process does not constitute a new 
program or higher level of service.  

Similarly, the requirement to provide the annual notice in the primary language of the recipient, 
in specific circumstances, is not a new requirement.  Prior to the adoption of title 5 section 4622, 
all notices were already subject to the Education Code section 48985 requirement to provide 
notices in the primary language of the recipient under specific circumstances.  Thus, providing 
the annual notification in the primary language of the recipient does not impose a new program 
or higher level of service. 

However, the requirement to provide annual notice regarding a district’s complaint process, 
excluding complaints regarding special education programs, and unlawful discrimination on the 
basis of disability, age, and sex, did not exist prior to the adoption of title 5 section 4622  
in 1991.95  Thus, this activity constitutes a new program or higher level of service.   

Based on the above discussion, the Commission finds that the following activity imposed by title 
5 section 4622 constitutes a state-mandated new program or higher level of service only for non-
employment discrimination complaints alleging unlawful discrimination on the basis of race, 
ethnic group identification, national origin, religion, and sexual orientation (excluding sexual 
harassment on the basis of sexual orientation), and for complaints alleging violations of the 
following educational programs:  (1) adult basic education for English and citizenship (Ed. Code, 
§§ 52540 and 52552); and (2) child nutrition programs for the provision of one free or reduced 
price meal each school day to each needy pupil (Ed. Code, § 49550):  

Annually notify in writing school district students, employees, parents or guardians of its 
students, the district advisory committee, school advisory committees, and other 
interested parties, of the school district complaint procedures.   

93 Exhibit A., test claim, supra, p. 45.  The claimant pled title 5 section 4622 as added in 1991.  
This corresponds to Register 92, number 3.   
94 Former California Code of Regulations, title 5, section 3081(a)(1) (Register 88, No. 15).   
95 Exhibit A., test claim, supra, p. 45.  The claimant pled title 5 section 4622 as added in 1991.  
This corresponds to Register 92, number 3.   
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The annual notice shall include:  (1) the opportunity to appeal to the CDE and the 
provisions of Chapter 5.1 of title 5 of California Code of Regulations (commencing with 
section 4600); (2) the identity of the person(s) responsible for processing complaints; and 
(3) notice of any civil law remedies that may be available, and of the appeal and review 
procedures contained in California Code of Regulations, title 5, sections 4650, 4652, and 
4671.  (Cal. Code Regs., tit. 5, § 4622 (Register 92, No. 3).) 

3) Investigation and Disposition of Complaints (Cal. Code Regs., tit. 5,  
§ 4631) 

Title 5 section 4631 sets forth the complaint procedures for school districts to address allegations 
of discrimination or of violations of the specified educational programs.  Based on the plain 
language of section 4631, school districts are required to engage in the following activities: 

1. Complete the investigation of a complaint in accordance with the local procedures 
developed pursuant to section 4621 within 60 days from receipt of the complaint.  (Cal. 
Code Regs., tit. 5, § 4631(a) (Register 92, No. 3).) 

2. Prepare a written Local Educational Agency Decision (Decision) and send the Decision 
to the complainant within 60 days from receipt of the complaint.   

The Decision shall contain the findings and disposition of the complaint, including 
corrective actions if any, the rationale for such disposition, notice of the complainant’s 
right to appeal the local educational agency decision to the CDE, and the procedures to be 
followed for initiating an appeal to the CDE.  (Cal. Code Regs., tit. 5, § 4631(a) and (c) 
(Register 92, No. 3).) 

3. The investigation must provide an opportunity for the complainant, or the complainant’s 
representative, or both, and school district representatives to present information relevant 
to the complaint.  (Cal. Code Regs., tit. 5, § 4631(b) (Register 92, No. 3).) 

The claimant alleges that section 4631 also requires school districts to attempt to resolve 
complaints through mediation prior to the initiation of a formal compliance investigation.  The 
source of this alleged requirement is section 4631(d).  However, the plain language of 
subdivision (d) provides that school districts “may establish procedures for attempting to resolve 
complaints through mediation prior to the initiation of a formal compliance investigation.”  
Based on the plain language of subdivision (d), school districts are authorized to establish 
procedures allowing for mediation, but are not required to do so.  Thus, based on the plain 
language, the Commission finds that section 4631 does not require school districts to engage in 
any mediation related activities.   

In addition, federal law mandates school districts to have complaint procedures, which include 
investigations into complaints that provide for the prompt and equitable resolution of complaints 
alleging discrimination on the basis of disability, sex, and age.96  As discussed above, the 

96 34 Code of Federal Regulations part 104.7(b) and 28 Code of Federal Regulations  
part 35.107(b), implement Section 504 of the Rehabilitation Act and Title II of the ADA 
prohibiting discrimination on the basis of disability.  34 Code of Federal Regulations part 
110.25(c) implements the Age Discrimination Act, which prohibits non-employment 
discrimination on the basis of age.  34 Code of Federal Regulations part 106.8(a) and (b) 
implements Title IX which prohibits discrimination on the basis of sex.  
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California Supreme Court has found that rules or procedures that are intended to implement an 
applicable federal law, and whose costs are de minimis in context, should be treated as part and 
parcel of the underlying federal mandate.97  The court made this finding where the Legislature 
adopted various incidental procedural protections designed to make an underlying federal right 
enforceable and to set forth procedural details that were not expressly articulated.  These 
incidental procedural protections included:  (1) the adoption of rules and regulations pertaining 
to pupil expulsions; (2) the inclusion in the notice of hearing of (a) a copy of the disciplinary 
rules of the district, and (b) a notice of the opportunity to inspect and obtain copies of all 
documents to be used at the hearing; (3) allowing upon request, the pupil or parent to inspect and 
obtain copies of the documents to be used at the hearing; and (4) sending written notice 
concerning (a) any decision to expel or suspend the enforcement of an expulsion order during a 
period of probation, and (b) the right to appeal the expulsion to the county board of education.98 

Similarly, as applicable to complaints of discrimination on the basis of age, disability, and sex, 
the requirements of title 5 section 4631 were intended to implement federal law by setting forth 
incidental procedural details not expressly articulated.  The requirements to complete the 
investigation into complaints within 60 days of receiving the complaint, prepare a written 
decision and provide it to the complainant, and to provide an opportunity for parties to provide 
information relevant to the complaint are reasonably articulated procedural protections designed 
to make the underlying federal right to a prompt and equitable complaint process enforceable and 
to set forth procedural details not expressly articulated.  In addition, viewed in the context of the 
requirement to have a complaint process providing for prompt and equitable resolution of 
complaints, these incidental activities are de minimis in nature.  Thus, as applicable to 
complaints of discrimination on the basis of age, disability, and sex, the activities required by 
title 5 section 4631 constitute a federal mandate not subject to article XIII B, section 6 of the 
California Constitution.   

However, as applicable to complaints alleging unlawful discrimination on the basis of race, 
ethnic group identification, national origin, religion, and sexual orientation (excluding sexual 
harassment on the basis of sexual orientation), or violations of the education programs discussed 
above (i.e. adult basic education for English and citizenship, a child nutrition program for the 
provision of one free or reduced price meal each school day to each needy pupil, and special 
education), these activities are not mandated by federal law.  As a result, subject to the 
limitations discussed above, the Commission finds the activities imposed by title 5 section 4631 
constitute state-mandated activities.   

In addition, the state-mandated activities imposed by title 5 section 4631 impose unique 
requirements on school districts in order to implement the state policy against unlawful 
discrimination and violations of specified educational programs.  As applicable to complaints of 
unlawful discrimination, as limited above, and complaints regarding adult basic education and 
child nutrition programs, as limited above, the requirements did not exist prior to the adoption of 

97 San Diego Unified School Dist., supra, 33 Cal.4th 859, 890. 
98 Id. at p. 873. 
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title 5 section 4622 in 1991.99  Thus, for these complaints the activities constitute new programs 
or higher levels of service. 

However, as discussed above, former title 5 section 3081, which existed immediately before  
title 5 section 4631, required complaint procedures for complaints of violations of special 
education programs established pursuant to Education Code section 56000.  These procedures 
included the requirement to conduct an investigation into the complaint and the preparation of a 
district decision that included the district’s findings, conclusions, rationale, and corrective 
actions, if necessary.100  In addition, districts were required to provide the complainant a copy of 
its decision, and notify the complainant of his or her right to appeal the decision.101  In addition, 
the process was required to provide an opportunity for the complainant and school district 
representatives to present information relevant to the complaint.102  As a result, as applicable to 
complaints regarding special education programs established pursuant to Education Code section 
56000 et seq., the state-mandated activities do not constitute new programs or higher levels of 
service.   

Based on the above discussion, the Commission finds that the following activities imposed by 
title 5 section 4631 constitute state-mandated new programs or higher levels of service but only 
for non-employment discrimination complaints alleging unlawful discrimination on the basis of 
race, ethnic group identification, national origin, religion, and sexual orientation (excluding 
sexual harassment on the basis of sexual orientation), and for complaints alleging violations of 
the following educational programs:  (1) adult basic education for English and citizenship (Ed. 
Code, §§ 52540 and 52552); and (2) child nutrition programs for the provision of one free or 
reduced price meal each school day to each needy pupil (Ed. Code, § 49550):  

1. Complete the investigation of a complaint in accordance with the local procedures 
developed pursuant to section 4621 within 60 days from receipt of the complaint.  (Cal. 
Code Regs., tit. 5, § 4631(a) (Register 92, No. 3).) 

2. Prepare a written Local Educational Agency Decision (Decision) and send the Decision 
to the complainant within 60 days from receipt of the complaint.   

The Decision shall contain the findings and disposition of the complaint, including 
corrective actions if any, the rationale for such disposition, notice of the complainant’s 
right to appeal the local educational agency decision to the CDE, and the procedures to be 
followed for initiating an appeal to the CDE.  (Cal. Code Regs., tit. 5, § 4631(a) and (c) 
(Register 92, No. 3).) 

3. The investigation must provide an opportunity for the complainant, or the complainant’s 
representative, or both, and school district representatives to present information relevant 
to the complaint.  (Cal. Code Regs., tit. 5, § 4631(b) (Register 92, No. 3).) 

99 Exhibit A., test claim, supra, p. 45.  The claimant pled title 5 section 4622 as added in 1991.  
This corresponds to Register 92, number 3.   
100 Former California Code of Regulations, title 5, section 3081(f)(1) (Register 88, No. 15).   
101 Former California Code of Regulations, title 5, section 3081(f)(1) and (2) (Register 88,  
No. 15). 
102 Former California Code of Regulations, title 5, section 3081(g)(1) (Register 88, No. 15).  
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4) Forwarding Information to the Superintendent (Cal. Code Regs., tit. 5,  
§ 4632) 

A complainant is authorized to appeal a school district’s Decision to the Superintendent.103  If a 
complainant utilizes this authority, title 5 section 4632 requires school districts to forward 
specified information to the Superintendent upon notification by the Superintendent of the 
appeal.  Specifically, section 4632 requires school districts to engage in the following activity: 

Forward the following to the Superintendent of Public Instruction upon notification by 
the Superintendent that the Decision has been appealed to the state-level by a 
complainant:  (1) the original complaint; (2) a copy of the Local Educational Agency 
Decision; (3) a summary of the nature and extent of the investigation conducted by the 
local agency, if not covered in the Local Educational Agency Decision; (4) a report of 
any action taken to resolve the complaint; (5) a copy of the school district complaint 
procedures; and (6) such other relevant information as the Superintendent may require.  
(Cal. Code Regs., tit. 5, § 4632 (Register 92, No. 3).) 

This activity is not mandated by federal law.  Thus, the Commission finds the above activity 
constitutes a state-mandated activity for non-employment discrimination complaints alleging 
unlawful discrimination on any basis and for the following educational programs:  (1) adult basic 
education for English and citizenship (Ed. Code, §§ 52540 and 52552); (2) child nutrition 
programs for the provision of one free or reduced price meal each school day to each needy pupil 
(Ed. Code, § 49550); and (3) special education (Ed. Code, §§ 56000 – 56885, excluding §§ 
56390 – 56392, 56400 – 56414, 56472 – 56474, 56475 – 56476, and 56846 – 56847).   

In addition, this activity imposes a unique requirement on school districts in order to implement 
the state policy against unlawful discrimination and violations of specified educational programs.  
Also, as applicable to non-employment discrimination complaints of unlawful discrimination, as 
limited above, and complaints regarding adult basic education and child nutrition programs, as 
limited above, the requirements did not exist prior to the adoption of title 5 section 4622 in 
1991.104  Thus, for these complaints, the requirement to forward specified information to the 
State Superintendent constitutes a new program or higher level of service. 

However, as applicable to special education programs established pursuant to Education Code 
section 56000, the state-mandated activity is not new as compared to the requirements in effect 
immediately before the adoption to title 5 section 4632 in 1991.  Former California Code of 
Regulations, title 5, section 3081(i), already required school districts to provide the specified 
information to the State Superintendent if a complainant appealed a school districts decision on a 
complaint regarding special education programs to the State Department of Education.  Thus, the 
state-mandated activity does not constitute a new program or higher level of service as applicable 
to complaints regarding special education programs established pursuant to Education Code 
section 56000 et seq.  

Based on the above discussion, the Commission finds that the above activity constitutes a state-
mandated new program or higher level of service for non-employment discrimination complaints 

103 California Code of Regulations, title 5, section 4652 (Register 92, No. 3). 
104 Exhibit A., test claim, supra, p. 45.  The claimant pled title 5 section 4622 as added in 1991.  
This corresponds to Register 92, number 3.   
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alleging unlawful discrimination and for complaints alleging violations of the following 
educational programs:  (1) adult basic education for English and citizenship (Ed. Code, §§ 52540 
and 52552); and (2) child nutrition programs for the provision of one free or reduced price meal 
each school day to each needy pupil (Ed. Code, § 49550).   

(c) State Complaint and Resolution Procedures (Cal. Code Regs., tit. 5,  
§§ 4650, 4652, 4660, 4661, 4662, 4663, 4665, and 4670) 

The claimant alleges that title 5 sections 4650, 4652, 4660, 4661, 4662, 4663, 4665, and 4670 
impose reimbursable state-mandated programs on school districts, including:  (1) cooperating 
with the State Superintendent in mediation or investigations if the Superintendent intervenes 
directly into a complaint or if a district’s decision on complaint is appealed to the 
Superintendent; (2) cooperating with state investigators by providing various documents and 
information regarding the allegations of a complaint to the investigators; (3) requesting 
reconsideration of an investigation report by the state; and (4) “appearing and presenting 
evidence in a court of competent jurisdiction when the Superintendent files an action seeking an 
order compelling compliance with provisions of the chapter.”105  However, for the reasons 
discussed below, the Commission finds that the title 5 regulations discussed in this section do not 
mandate new programs or higher levels of service on school districts. 

First, the plain language of the regulations discussed in this section of the analysis does not 
impose any activities on school districts.  Rather, the regulations authorize complainants to 
appeal a school district’s decision and findings regarding allegations of the school district 
violating state or federal law to the State Superintendent.106  In addition, the regulations impose 
requirements on the State Superintendent to investigate school districts if a complainant appeals 
a school district’s decision or if specific conditions exist that require the State Superintendent to 
intervene without waiting for a school district action or complainant appeal.107  After the CDE 
issues its investigation report, a complainant or school district is authorized to request 
reconsideration by the Superintendent, but is not required to seek reconsideration.108  If the 
Superintendent finds that a school district is in violation of the provisions of Chapter 5.1 of the 
title 5 regulations (commencing with section 4600), the Superintendent is then authorized to take 
specified actions to seek compliance by the school district.109  Thus, the plain language of the 
regulations does not require school districts to engage in any activities.   

Second, even if the plain language required school district to engage in the activities alleged by 
the claimant, those activities do not constitute a “program” under article XIII B, section 6 of the 
California Constitution.  A mandated activity constitutes a “program” when it:  (1) carries out the 
governmental function of providing a service to the public; or (2) imposes unique requirements 

105 Exhibit A.  Id. at pgs. 47-48.  
106 California Code of Regulations, title 5, section 4652 (Register 92, No. 3).  
107 California Code of Regulations, title 5, section 4650, 4660, 4661, 4662, and 4663 (Register 
92, No. 3). 
108 California Code of Regulations, title 5, section 4665 (Register 92, No. 3).  
109 California Code of Regulations, title 5, section 4670 (Register 92, No. 3). 
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on local agencies or school districts and does not apply generally to all residents and entities in 
the state.110 

The claimant generally alleges that the regulations impose a reimbursable program on school 
districts to cooperate with the state’s investigation into allegations by a complainant that a school 
district has violated state or federal law.  The Commission presumes this allegation is based on 
the language in title 5 section 4663, which sets forth the actions the state will take if a 
complainant or school district refuses to cooperate with the investigation.  Section 4663 provides 
in relevant part: 

Refusal by the local agency or complainant to provide the investigator with access 
to records and other information relating to the complaint which the investigator 
is privileged to review, or any other obstruction of the investigative process shall 
result in either a dismissal of the complaint or imposition of official applicable 
sanctions against the local agency.111 

However, as indicated by the language above, the state complaint resolution process applies 
equally to the school district being investigated and the complainant, which can be a private 
individual.112  Thus, cooperating with the state’s investigation is not a unique requirement 
imposed on school districts.  As a result, even if the language of the regulations specifically 
required school districts to cooperate with the state’s investigation, the Commission finds that 
this activity does not constitute a “program” under articles XIII B, section 6 of the California 
Constitution.   

In addition, the claimant alleges that title 5 section 4670 imposes a state-mandate program on 
school districts to “[appear] and [present] evidence in a court of competent jurisdiction when the 
Superintendent files an action seeking an order compelling compliance with the provisions of 
[Chapter 5.1 of title 5 of the California Code of Regulations (commencing with section 4600).”  
In other words, the claimant alleges that appearing and presenting evidence in court in order to 
oppose an order to compel the school district to comply with state law constitutes a “program” 
under article XIII B, section 6 of the California Constitution.   

The claimant has not provided, nor can the Commission find, an argument to explain why 
appearing and presenting evidence in court in order to oppose an order to compel a school 
district to comply with state law provides a service to the public.  Additionally, facing litigation 
for allegations of failing to meet one’s legal obligations is not a unique requirement imposed on 
school districts.  Both private and public individuals and entities face litigation to compel 
compliance with their legal obligations.  In fact, the primary judicial function of courts is to 

110 San Diego Unified School Dist., supra, 33 Cal.4th at pgs. 874-875 (reaffirming the test set out 
in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.  
111 California Code of Regulations, title 5, section 4663(b) (Register 92, No. 3).  The 
Commission must make this presumption because the language of the regulations is directed at 
the Superintendent and the claimant does not specifically identify the language requiring 
cooperation with the Superintendent’s investigation.   
112 California Code of Regulations, title 5, section 4600 (Register 92, No. 3).  Defining 
“Complainant” to include “any individual, including a person’s duly authorized representative or 
a interested third party . . . .” 
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enforce legal obligations and redress injuries to legal rights by the determination of controversies 
between litigants, both private and public.113  Thus, the Commission finds that the activity 
alleged by the claimant to be mandated by title 5 section 4670 does not constitute a “program” 
under article XIII B section 6 of the California Constitution.   

B. The Test Claim Statutes and Regulations Impose Costs Mandated by the State Within 
the Meaning of Government Code Sections 17514 and 17556. 

The final issue is whether the state-mandated activities impose costs mandated by the state,114 
and whether any statutory exceptions listed in Government Code section 17556 apply to the test 
claim.  Government Code section 17514 defines “costs mandated by the state” as any increased 
cost a local agency is required to incur as a result of a statute that mandates a new program or 
higher level of service.”  “Any increased costs” for which a claimant may seek reimbursement 
include both direct and indirect costs.115  Government Code section 17564 requires 
reimbursement claims to exceed $1,000 to be eligible for reimbursement. 

The claimant estimates that the Solana Unified Beach School District “incurred more than 
$1,000 in staffing and other costs in excess of any funding provided to school districts and the 
state for the period from July 1, 2002 through June 30, 2003” to implement all duties alleged by 
the claimant to be mandated by the state.116  Thus, the claimant has met the minimum burden of 
showing costs necessary to file a test claim pursuant to Government Code section 17564. 

In addition, none of the statutory exceptions listed in Government Code section 17556 apply to 
the state-mandated new programs or higher levels of service found in the analysis above.  As a 
result, the Commission finds that the state-mandated new programs or higher levels of service 
impose costs mandated by the state on employers within the meaning of article XIII B, section 6, 
and Government Code sections 17514 and 17556. 

IV. Conclusion 
For the reasons discussed above, the Commission finds that the following activities constitute 
reimbursable state-mandated new programs or higher levels of service within the meaning of 
article XIII B, section 6 of the California Constitution and Government Code section 17514: 

1. Assurance of Compliance with Antidiscrimination Laws in Excess of Federal Law, and 
Notices Regarding Civil Remedies (Ed. Code, §§ 250, 251, and 262.3) 

a. Provide written assurance to any state agency administering state financial assistance 
or student financial aid to the school district that each program or activity conducted 
by the school district will be in compliance with state antidiscrimination laws 

113 16 California Jurisprudence Third (2002) Courts, section 30, p. 387, citing Warner v. F. 
Thomas Parisian Dyeing & Cleaning Works (1895) 105 Cal. 409, 412. 
114 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514. 
115 Government Code section 17564. 
116 Exhibit A, test claim, supra, Exhibit 1 Declaration of Ellie Topolovac, Superintendent of 
Solana Beach School District.   
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prohibiting discrimination on the basis of religion and sexual orientation.117  (Ed. 
Code, § 250 (Stats. 1998, ch. 914).) 

b. Submit timely, complete, and accurate compliance reports regarding compliance with 
state antidiscrimination laws prohibiting discrimination on the basis of religion and 
sexual orientation to the State Department of Education as the State Department of 
Education may require.  (Ed. Code, § 251 (Stats. 1982, ch. 1117).) 

c. Advise people who have filed a complaint with the school district pursuant to 
Education Code, division 1, part 1, chapter 2 (commencing with Ed. Code, § 200), 
which prohibits unlawful discrimination, that civil law remedies, including, but not 
limited to injunctions, restraining orders, or other remedies or orders, may also be 
available to complainants.  (Ed. Code, § 262.3(b) (Stats. 1988, ch. 1514).) 

d. Make available by publication in appropriate informational materials the information 
regarding the availability of civil remedies to people who have filed a complaint 
pursuant to Education Code, division 1, part 1, chapter 2 (commencing with Ed. 
Code, § 200).  (Ed. Code, § 262.3(b) (Stats. 1988, ch. 1514).) 

2. Uniform Complaint Procedures 

a. Referral of Complaints to Appropriate Entities (Cal. Code Regs., Tit. 5, § 4611) 

(1) Refer discrimination issues involving title IX of the Educational Amendments of 
1972 to the U.S. Office of Civil Rights (OCR) only if there is no state 
discrimination law or regulation at issue.118  (Cal. Code Regs., tit. 5, § 4611(c) 
(Register 92, No. 3).)  

(2) Refer complaints of discrimination involving Child Nutrition Programs 
administered by the CDE from program participants or applicants to either the 
Administrator for the Food and Nutrition Service at the United States Department 
of Agriculture or to the United States Secretary of Agriculture.  (Cal. Code Regs., 
tit. 5, § 4611(d) (Register 93, No. 51).)119 

(3) Refer employment discrimination complaints to the State Department of Fair 
Employment and Housing (DFEH) and notify the complainant by certified mail of 
any DFEH transferral.  (Cal. Code Regs., tit. 5, § 4611(d) (Register 92, No. 3).) 

117 Education Code section 250 provides that a single assurance may be provided for all the 
programs and activities conducted by an educational institution.   
118 The limitation’s reference to “state discrimination law or regulation at issue” refers to any 
state discrimination laws or regulations.     
119 California Code of Regulations, title 5, section 4611(c) was amended in Register 93,  
number 51, by separating complaints of discrimination involving Title IX and complaints of 
discrimination involving Child Nutrition Programs.  The latter complaint became the subject of 
subdivision (d), shifting the remaining complaint types down a subdivision.  The result is in 
Register 93, number 51 former subdivisions (d) and (e) became (e) and (f).   
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(4) Refer allegations of fraud to the responsible California Department of Education 
(CDE) Division Director and the CDE’s Legal Office.  (Cal. Code Regs., tit. 5, § 
4611(e) (Register 92, No. 3).) 

b. Adoption of Policies and Procedures for the Investigation of Complaints (Cal. Code 
Regs., Tit. 5, § 4621) 

Only school districts formed during the reimbursement period that could not have 
adopted policies and procedures prior to the 2002-2003 fiscal year are mandated to 
engage in the below activity, but only for non-employment discrimination complaints 
alleging unlawful discrimination on the basis of race, ethnic group identification, 
national origin, religion, and sexual orientation (excluding sexual harassment on the 
basis of sexual orientation), and for complaints alleging violations of the following 
educational programs:  (1) adult basic education for English and citizenship (Ed. 
Code, §§ 52540 and 52552); (2) child nutrition programs for the provision of one free 
or reduced price meal each school day to each needy pupil (Ed. Code, § 49550); and 
(3) special education (Ed. Code, §§ 56000 – 56885, excluding §§ 56390 – 56392, 
56400 – 56414, 56472 – 56474, 56475 – 56476, and 56846 – 56847):120 

Adopt policies and procedures consistent with Chapter 5.1 of title 5 of the 
California Code of Regulations (commencing with section 4600) for the 
investigation and resolution of complaints.   

The policies must ensure that complainants are protected from retaliation and that 
the identity of the complainant alleging discrimination remains confidential as 
appropriate.  In addition, the policies and procedures are to include the person(s), 
employee(s), or agency position(s) or unit(s) responsible for receiving complaints, 
investigating complaints and ensuring local educational agency compliance.  (Cal. 
Code Regs., tit. 5, §§ 4621(a) and (b) (Register 92, No. 3).)   

c. Notification of Complaint Procedures, and Investigation and Disposition of 
Complaints (Cal. Code Regs., Tit. 5, §§ 4622 and 4631) 

120 This activity is not reimbursable for complaints regarding employment discrimination and 
discrimination on the basis of disability, sex (including sexual harassment generally and on the 
basis of sexual orientation), and age, and regarding the following educational programs:  (1) 
Adult Basic Education established pursuant to Education Code sections 8500-8538 and 52500-
52616.5 (except for Adult basic education for English and citizenship (Ed. Code, §§ 52540 and 
52552)); (2) Consolidated Categorical Aid Programs as listed in Education Code section 
64000(a); (3) Migrant Education established pursuant to Education Code sections 54440-54445; 
(4) Vocational Education established pursuant to Education Code section 52300-52480; (5) 
Child Care and Development programs established pursuant to Education Code sections 8200-
8493; (6) Child Nutrition programs established pursuant to Education Code sections 49490-
49560 (except child nutrition programs for the provision of one free or reduced price meal each 
school day to each needy pupil (Ed. Code, § 49550); and (7) Special Education programs 
established pursuant to Education Code sections 56390–56392, 56400–56414, 56472–56474, 
56475–56476, 56846–56847, and 59000–59300.  
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School districts are mandated to engage in the below activities only for non-
employment discrimination complaints alleging unlawful discrimination on the basis 
of race, ethnic group identification, national origin, religion, and sexual orientation 
(excluding sexual harassment on the basis of sexual orientation), and for complaints 
alleging violations of the following educational programs:  (1) adult basic education 
for English and citizenship (Ed. Code, §§ 52540 and 52552); and (2) child nutrition 
programs for the provision of one free or reduced price meal each school day to each 
needy pupil (Ed. Code, § 49550):121 

(1) Annually notify in writing school district students, employees, parents or 
guardians of its students, the district advisory committee, school advisory 
committees, and other interested parties, of the school district complaint 
procedures.   

The annual notice shall include:  (1) the opportunity to appeal to the CDE and the 
provisions of Chapter 5.1 of title 5 of California Code of Regulations 
(commencing with section 4600); (2) the identity of the person(s) responsible for 
processing complaints; and (3) notice of any civil law remedies that may be 
available, and of the appeal and review procedures contained in California Code 
of Regulations, title 5, sections 4650, 4652, and 4671.  (Cal. Code Regs., tit. 5, § 
4622 (Register 92, No. 3).) 

(2) Complete the investigation of a complaint in accordance with the local procedures 
developed pursuant to section 4621 within 60 days from receipt of the complaint.  
(Cal. Code Regs., tit. 5, § 4631(a) (Register 92, No. 3).) 

(3) Prepare a written Local Educational Agency Decision (Decision) and send the 
Decision to the complainant within 60 days from receipt of the complaint.   

The Decision shall contain the findings and disposition of the complaint, 
including corrective actions if any, the rationale for such disposition, notice of the 
complainant’s right to appeal the local educational agency decision to the CDE, 
and the procedures to be followed for initiating an appeal to the CDE.  (Cal. Code 
Regs., tit. 5, § 4631(a) and (c) (Register 92, No. 3).) 

121 These activities are not reimbursable for complaints regarding employment discrimination 
and discrimination on the basis of disability, sex (including sexual harassment generally and on 
the basis of sexual orientation), and age, and regarding the following educational programs:  (1) 
Adult Basic Education established pursuant to Education Code sections 8500-8538 and 52500-
52616.5 (except for Adult basic education for English and citizenship (Ed. Code, §§ 52540 and 
52552)); (2) Consolidated Categorical Aid Programs as listed in Education Code section 
64000(a); (3) Migrant Education established pursuant to Education Code sections 54440-54445; 
(4) Vocational Education established pursuant to Education Code section 52300-52480; (5) 
Child Care and Development programs established pursuant to Education Code sections 8200-
8493; (6) Child Nutrition programs established pursuant to Education Code sections 49490-
49560 (except child nutrition programs for the provision of one free or reduced price meal each 
school day to each needy pupil (Ed. Code, § 49550); and (7) Special Education programs 
established pursuant to Education Code sections 56000-56885 and 59000-59300.  
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(4) The investigation must provide an opportunity for the complainant, or the 
complainant’s representative, or both, and school district representatives to 
present information relevant to the complaint.  (Cal. Code Regs., tit. 5, § 4631(b) 
(Register 92, No. 3).) 

d. Forwarding of Information to the Superintendent of Public Instruction Regarding 
Appealed District Decisions (Cal. Code Regs., Tit. 5, § 4632) 

School districts are mandated to engage in the below activities only for non-
employment discrimination complaints alleging unlawful discrimination and for 
complaints alleging violations of the following educational programs:  (1) adult basic 
education for English and citizenship (Ed. Code, §§ 52540 and 52552); and (2) child 
nutrition programs for the provision of one free or reduced price meal each school 
day to each needy pupil (Ed. Code, § 49550):122 

Forward the following to the Superintendent of Public Instruction upon 
notification by the Superintendent that the Decision has been appealed to the 
state-level by a complainant:  (1) the original complaint; (2) a copy of the Local 
Educational Agency Decision; (3) a summary of the nature and extent of the 
investigation conducted by the local agency, if not covered in the Local 
Educational Agency Decision; (4) a report of any action taken to resolve the 
complaint; (5) a copy of the school district complaint procedures; and (6) such 
other relevant information as the Superintendent may require.  (Cal. Code Regs., 
tit. 5, § 4632 (Register 92, No. 3).) 

Any other test claim statutes and allegations not specifically approved above, do not impose a 
reimbursable state mandated program subject to article XIII B, section 6 of the California 
Constitution.   

122 “Unlawful discrimination” as used in this activity is not limited and applies to complaints 
alleging unlawful discrimination on all grounds.  This activity, however, is not reimbursable with 
respect to complaints regarding the following educational programs:  (1) Adult Basic Education 
established pursuant to Education Code sections 8500-8538 and 52500-52616.5 (except for 
Adult basic education for English and citizenship (Ed. Code, §§ 52540 and 52552)); (2) 
Consolidated Categorical Aid Programs as listed in Education Code section 64000(a); (3) 
Migrant Education established pursuant to Education Code sections 54440-54445; (4) Vocational 
Education established pursuant to Education Code section 52300-52480; (5) Child Care and 
Development programs established pursuant to Education Code sections 8200-8493; (6) Child 
Nutrition programs established pursuant to Education Code sections 49490-49560 (except child 
nutrition programs for the provision of one free or reduced price meal each school day to each 
needy pupil (Ed. Code, § 49550); and (7) Special Education programs established pursuant to 
Education Code sections 56390–56392, 56400–56414, 56472–56474, 56475–56476, 56846–
56847, and 59000–59300.  
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Proposed for Adoption:   April 19, 2013 
J:\MANDATES\2003\TC\03-tc-02 (Uniform Complt Proc)\PsGs\draft expedited ps&gs.docx 

DRAFT EXPEDITED PARAMETERS AND GUIDELINES 
Education Code Sections 250, 251, 262.3 

Statutes 1982, Chapter 1117; Statutes 1988,  
Chapter 1514; Statutes 1998, Chapter 914 

California Code of Regulations, Title 5, Sections 4611, 4621, 4622, 4631, and 4632 

Register 92, Number 3; Register 93, Number 51 

Uniform Complaint Procedures (K-12)  
03-TC-02 

I. SUMMARY OF THE MANDATE 
This test claim addresses activities associated with the procedures involved for filing, 
investigating, and resolving the following two types of complaints arising in a school district:  
(1) complaints that allege violations of federal or state law governing specific educational 
programs; and (2) complaints that allege discrimination in violation of state and federal 
antidiscrimination laws.  This test claim also addresses the notice requirements regarding the 
prohibition against discrimination and the available civil remedies for discrimination complaints. 

On September 28, 2012, the Commission on State Mandates (Commission) adopted a statement 
of decision on the test claim finding that Education Code sections 250, 251, and 262.3, and 
sections 4611, 4621, 4622, 4631, and 4632 of the Title 5 regulations impose a partially 
reimbursable state-mandated program upon school districts within the meaning of article XIII B, 
section 6 of the California Constitution and Government Code section 17514.  The Commission 
approved the test claim for the reimbursable activities found under Section IV. Reimbursable 
Activities. 

II. ELIGIBLE CLAIMANTS 
Any "school district" as defined in Government Code section 17519, including county boards of 
education, and excluding community colleges, which incurs increased costs as a result of this 
mandate, is eligible to claim reimbursement.   

III. PERIOD OF REIMBURSEMENT 
Government Code section 17557(e), states that a test claim shall be submitted on or before June 30 
following a given fiscal year to establish eligibility for that fiscal year.  The Solana Beach School 
District filed the test claim on July 23, 2003, establishing eligibility for reimbursement for the 
2002-2003 fiscal year.  Therefore, costs incurred for the activities in these parameters and 
guidelines are reimbursable on or after July 1, 2002.   

Reimbursement for state-mandated costs may be claimed as follows: 

1. Actual costs for one fiscal year shall be included in each claim.   

2. Pursuant to Government Code section 17561(d)(1)(A), all claims for reimbursement of 
initial fiscal year costs shall be submitted to the State Controller within 120 days of the 
issuance date for the claiming instructions. 

Exhibit B
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3. Pursuant to Government Code section 17560(a), a school district may, by February 15 
following the fiscal year in which costs were incurred, file an annual reimbursement 
claim that details the costs actually incurred for that fiscal year. 

4. If revised claiming instructions are issued by the Controller pursuant to Government 
Code section 17558(c), between November 15 and February 15, a school district filing an 
annual reimbursement claim shall have 120 days following the issuance date of the 
revised claiming instructions to file a claim.  (Government Code section 17560(b).) 

5. If the total costs for a given fiscal year do not exceed $1,000, no reimbursement shall be 
allowed except as otherwise allowed by Government Code section 17564(a) 

6. There shall be no reimbursement for any period in which the Legislature has suspended 
the operation of a mandate pursuant to state law. 

IV. REIMBURSABLE ACTIVITIES 
To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be 
claimed.  Actual costs are those costs actually incurred to implement the mandated activities.  
Actual costs must be traceable to and supported by source documents that show the validity of 
such costs, when they were incurred, and their relationship to the reimbursable activities.  A 
source document is a document created at or near the same time the actual cost was incurred for 
the event or activity in question.  Source documents may include, but are not limited to, 
employee time records or time logs, sign-in sheets, invoices, and receipts. 

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost 
allocation reports (system generated), purchase orders, contracts, agendas, and declarations.  
Declarations must include a certification or declaration stating, “I certify (or declare) under 
penalty of perjury under the laws of the State of California that the foregoing is true and correct,” 
and must further comply with the requirements of Code of Civil Procedure section 2015.5.  
Evidence corroborating the source documents may include data relevant to the reimbursable 
activities otherwise in compliance with local, state, and federal government requirements.  
However, corroborating documents cannot be substituted for source documents. 

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable 
activities identified below.  Increased cost is limited to the cost of an activity that the claimant is 
required to incur as a result of the mandate. 

For each eligible claimant that incurs increased costs, the following activities are reimbursable: 

1. Assurance of Compliance with Antidiscrimination Laws in Excess of Federal Law, and 
Notices Regarding Civil Remedies (Ed. Code, §§ 250, 251, and 262.3) 

a. Provide written assurance to any state agency administering state financial assistance 
or student financial aid to the school district that each program or activity conducted 
by the school district will be in compliance with state antidiscrimination laws 
prohibiting discrimination on the basis of religion and sexual orientation.1  (Ed. Code, 
§ 250 (Stats. 1998, ch. 914).) 

                                                 
1 Education Code section 250 provides that a single assurance may be provided for all the 
programs and activities conducted by an educational institution.   
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b. Submit timely, complete, and accurate compliance reports regarding compliance with 
state antidiscrimination laws prohibiting discrimination on the basis of religion and 
sexual orientation to the State Department of Education as the State Department of 
Education may require.  (Ed. Code, § 251 (Stats. 1982, ch. 1117).) 

c. Advise people who have filed a complaint with the school district pursuant to 
Education Code, division 1, part 1, chapter 2 (commencing with Ed. Code, § 200), 
which prohibits unlawful discrimination, that civil law remedies, including, but not 
limited to injunctions, restraining orders, or other remedies or orders, may also be 
available to complainants.  (Ed. Code, § 262.3(b) (Stats. 1988, ch. 1514).) 

d. Make available by publication in appropriate informational materials the information 
regarding the availability of civil remedies to people who have filed a complaint 
pursuant to Education Code, division 1, part 1, chapter 2 (commencing with Ed. 
Code, § 200).  (Ed. Code, § 262.3(b) (Stats. 1988, ch. 1514).) 

2. Uniform Complaint Procedures 

a. Referral of Complaints to Appropriate Entities (Cal. Code Regs., Tit. 5, § 4611) 

(1) Refer discrimination issues involving title IX of the Educational Amendments of 
1972 to the U.S. Office of Civil Rights (OCR) only if there is no state 
discrimination law or regulation at issue.2  (Cal. Code Regs., tit. 5, § 4611(c) 
(Register 92, No. 3).)  

(2) Refer complaints of discrimination involving Child Nutrition Programs 
administered by the CDE from program participants or applicants to either the 
Administrator for the Food and Nutrition Service at the United States Department 
of Agriculture or to the United States Secretary of Agriculture.  (Cal. Code Regs., 
tit. 5, § 4611(d) (Register 93, No. 51).)3 

(3) Refer employment discrimination complaints to the State Department of Fair 
Employment and Housing (DFEH) and notify the complainant by certified mail of 
any DFEH transferral.  (Cal. Code Regs., tit. 5, § 4611(d) (Register 92, No. 3).) 

(4) Refer allegations of fraud to the responsible California Department of Education 
(CDE) Division Director and the CDE’s Legal Office.  (Cal. Code Regs., tit. 5, § 
4611(e) (Register 92, No. 3).) 

 

 

                                                 
2 The limitation’s reference to “state discrimination law or regulation at issue” refers to any state 
discrimination laws or regulations.     
3 California Code of Regulations, title 5, section 4611(c) was amended in Register 93,  
number 51, by separating complaints of discrimination involving Title IX and complaints of 
discrimination involving Child Nutrition Programs.  The latter complaint became the subject of 
subdivision (d), shifting the remaining complaint types down a subdivision.  The result is in 
Register 93, number 51 former subdivisions (d) and (e) became (e) and (f).   
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b. Adoption of Policies and Procedures for the Investigation of Complaints (Cal. Code 
Regs., Tit. 5, § 4621) 

Only school districts formed during the reimbursement period that could not have 
adopted policies and procedures prior to the 2002-2003 fiscal year are mandated to 
engage in the below activity, but only for non-employment discrimination complaints 
alleging unlawful discrimination on the basis of race, ethnic group identification, 
national origin, religion, and sexual orientation (excluding sexual harassment on the 
basis of sexual orientation), and for complaints alleging violations of the following 
educational programs:  (1) adult basic education for English and citizenship (Ed. 
Code, §§ 52540 and 52552); (2) child nutrition programs for the provision of one free 
or reduced price meal each school day to each needy pupil (Ed. Code, § 49550);  
and (3) special education (Ed. Code, §§ 56000 – 56885, excluding §§ 56390 – 56392, 
56400 – 56414, 56472 – 56474, 56475 – 56476, and 56846 – 56847):4 

(1) Adopt policies and procedures consistent with Chapter 5.1 of title 5 of the 
California Code of Regulations (commencing with section 4600) for the 
investigation and resolution of complaints.   

The policies must ensure that complainants are protected from retaliation and that 
the identity of the complainant alleging discrimination remains confidential as 
appropriate.  In addition, the policies and procedures are to include the person(s), 
employee(s), or agency position(s) or unit(s) responsible for receiving complaints, 
investigating complaints and ensuring local educational agency compliance.  (Cal. 
Code Regs., tit. 5, §§ 4621(a) and (b) (Register 92, No. 3).)   

c. Notification of Complaint Procedures, and Investigation and Disposition of 
Complaints (Cal. Code Regs., Tit. 5, §§ 4622 and 4631) 

School districts are mandated to engage in the below activities only for non-
employment discrimination complaints alleging unlawful discrimination on the basis 
of race, ethnic group identification, national origin, religion, and sexual orientation 
(excluding sexual harassment on the basis of sexual orientation), and for complaints 
alleging violations of the following educational programs:  (1) adult basic education 

                                                 
4 This activity is not reimbursable for complaints regarding employment discrimination and 
discrimination on the basis of disability, sex (including sexual harassment generally and on the 
basis of sexual orientation), and age, and regarding the following educational programs:  (1) 
Adult Basic Education established pursuant to Education Code sections 8500-8538 and 52500-
52616.5 (except for Adult basic education for English and citizenship (Ed. Code, §§ 52540 and 
52552)); (2) Consolidated Categorical Aid Programs as listed in Education Code section 
64000(a); (3) Migrant Education established pursuant to Education Code sections 54440-54445; 
(4) Vocational Education established pursuant to Education Code section 52300-52480; (5) 
Child Care and Development programs established pursuant to Education Code sections 8200-
8493; (6) Child Nutrition programs established pursuant to Education Code sections 49490-
49560 (except child nutrition programs for the provision of one free or reduced price meal each 
school day to each needy pupil (Ed. Code, § 49550); and (7) Special Education programs 
established pursuant to Education Code sections 56390–56392, 56400–56414, 56472–56474, 
56475–56476, 56846–56847, and 59000–59300.  
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for English and citizenship (Ed. Code, §§ 52540 and 52552); and (2) child nutrition 
programs for the provision of one free or reduced price meal each school day to each 
needy pupil (Ed. Code, § 49550):5 

(1) Annually notify in writing school district students, employees, parents or 
guardians of its students, the district advisory committee, school advisory 
committees, and other interested parties, of the school district complaint 
procedures.   

The annual notice shall include:  (1) the opportunity to appeal to the CDE and the 
provisions of Chapter 5.1 of title 5 of California Code of Regulations 
(commencing with section 4600); (2) the identity of the person(s) responsible for 
processing complaints; and (3) notice of any civil law remedies that may be 
available, and of the appeal and review procedures contained in California Code 
of Regulations, title 5, sections 4650, 4652, and 4671.  (Cal. Code Regs., tit. 5, § 
4622 (Register 92, No. 3).) 

(2) Complete the investigation of a complaint in accordance with the local procedures 
developed pursuant to section 4621 within 60 days from receipt of the complaint.  
(Cal. Code Regs., tit. 5, § 4631(a) (Register 92, No. 3).) 

(3) Prepare a written Local Educational Agency Decision (Decision) and send the 
Decision to the complainant within 60 days from receipt of the complaint.   

The Decision shall contain the findings and disposition of the complaint, 
including corrective actions if any, the rationale for such disposition, notice of the 
complainant’s right to appeal the local educational agency decision to the CDE, 
and the procedures to be followed for initiating an appeal to the CDE.  (Cal. Code 
Regs., tit. 5, § 4631(a) and (c) (Register 92, No. 3).) 

(4) The investigation must provide an opportunity for the complainant, or the 
complainant’s representative, or both, and school district representatives to 
present information relevant to the complaint.  (Cal. Code Regs., tit. 5, § 4631(b) 
(Register 92, No. 3).) 

                                                 
5 These activities are not reimbursable for complaints regarding employment discrimination and 
discrimination on the basis of disability, sex (including sexual harassment generally and on the 
basis of sexual orientation), and age, and regarding the following educational programs:  (1) 
Adult Basic Education established pursuant to Education Code sections 8500-8538 and 52500-
52616.5 (except for Adult basic education for English and citizenship (Ed. Code, §§ 52540 and 
52552)); (2) Consolidated Categorical Aid Programs as listed in Education Code section 
64000(a); (3) Migrant Education established pursuant to Education Code sections 54440-54445; 
(4) Vocational Education established pursuant to Education Code section 52300-52480; (5) 
Child Care and Development programs established pursuant to Education Code sections 8200-
8493; (6) Child Nutrition programs established pursuant to Education Code sections 49490-
49560 (except child nutrition programs for the provision of one free or reduced price meal each 
school day to each needy pupil (Ed. Code, § 49550); and (7) Special Education programs 
established pursuant to Education Code sections 56000-56885 and 59000-59300.  
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d. Forwarding of Information to the Superintendent of Public Instruction Regarding 
Appealed District Decisions (Cal. Code Regs., Tit. 5, § 4632) 

School districts are mandated to engage in the below activities only for non-
employment discrimination complaints alleging unlawful discrimination and for 
complaints alleging violations of the following educational programs:  (1) adult basic 
education for English and citizenship (Ed. Code, §§ 52540 and 52552); and (2) child 
nutrition programs for the provision of one free or reduced price meal each school 
day to each needy pupil (Ed. Code, § 49550):6 

(1) Forward the following to the Superintendent of Public Instruction upon 
notification by the Superintendent that the Decision has been appealed to the 
state-level by a complainant:  (1) the original complaint; (2) a copy of the Local 
Educational Agency Decision; (3) a summary of the nature and extent of the 
investigation conducted by the local agency, if not covered in the Local 
Educational Agency Decision; (4) a report of any action taken to resolve the 
complaint; (5) a copy of the school district complaint procedures; and (6) such 
other relevant information as the Superintendent may require.  (Cal. Code Regs., 
tit. 5, § 4632 (Register 92, No. 3).) 
 

V. CLAIM PREPARATION AND SUBMISSION 
Each of the following cost elements must be identified for each reimbursable activity identified 
in Section IV, Reimbursable Activities, of this document.  Each claimed reimbursable cost must 
be supported by source documentation as described in Section IV.  Additionally, each 
reimbursement claim must be filed in a timely manner. 

A. Direct Cost Reporting 

Direct costs are those costs incurred specifically for the reimbursable activities.  The following 
direct costs are eligible for reimbursement. 

  

                                                 
6 “Unlawful discrimination” as used in this activity is not limited and applies to complaints 
alleging unlawful discrimination on all grounds.  This activity, however, is not reimbursable with 
respect to complaints regarding the following educational programs:  (1) Adult Basic Education 
established pursuant to Education Code sections 8500-8538 and 52500-52616.5 (except for 
Adult basic education for English and citizenship (Ed. Code, §§ 52540 and 52552)); (2) 
Consolidated Categorical Aid Programs as listed in Education Code section 64000(a); (3) 
Migrant Education established pursuant to Education Code sections 54440-54445; (4) Vocational 
Education established pursuant to Education Code section 52300-52480; (5) Child Care and 
Development programs established pursuant to Education Code sections 8200-8493; (6) Child 
Nutrition programs established pursuant to Education Code sections 49490-49560 (except child 
nutrition programs for the provision of one free or reduced price meal each school day to each 
needy pupil (Ed. Code, § 49550); and (7) Special Education programs established pursuant to 
Education Code sections 56390–56392, 56400–56414, 56472–56474, 56475–56476, 56846–
56847, and 59000–59300.  
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1.  Salaries and Benefits 

Report each employee implementing the reimbursable activities by name, job classification, and 
productive hourly rate (total wages and related benefits divided by productive hours).  Describe 
the specific reimbursable activities performed and the hours devoted to each reimbursable 
activity performed. 

2.  Materials and Supplies 

Report the cost of materials and supplies that have been consumed or expended for the purpose 
of the reimbursable activities.  Purchases shall be claimed at the actual price after deducting 
discounts, rebates, and allowances received by the claimant.  Supplies that are withdrawn from 
inventory shall be charged on an appropriate and recognized method of costing, consistently 
applied. 

3.  Contracted Services 

Report the name of the contractor and services performed to implement the reimbursable 
activities.  Attach a copy of the contract to the claim.  If the contractor bills for time and 
materials, report the number of hours spent on the activities and all costs charged.  If the contract 
is a fixed price, report the dates when services were performed and itemize all costs for those 
services.  If the contract services are also used for purposes other than the reimbursable 
activities, only the pro-rata portion of the services used to implement the reimbursable activities 
can be claimed.  Submit contract consultant and attorney invoices with the claim and a 
description of the contract scope of services. 

4.  Fixed Assets  

Report the purchase price paid for fixed assets (including computers) necessary to implement the 
reimbursable activities.  The purchase price includes taxes, delivery costs, and installation costs.  
If the fixed asset is also used for purposes other than the reimbursable activities, only the pro-rata 
portion of the purchase price used to implement the reimbursable activities can be claimed. 

5.  Travel 

Report the name of the employee traveling for the purpose of the reimbursable activities.  
Include the date of travel, destination, the specific reimbursable activity requiring travel, and 
related travel expenses reimbursed to the employee in compliance with the rules of the local 
jurisdiction.  Report employee travel time according to the rules of cost element A.1., Salaries 
and Benefits, for each applicable reimbursable activity. 

B.  Indirect Cost Rates 

Indirect costs are costs that have been incurred for common or joint purposes.  These costs 
benefit more than one cost objective and cannot be readily identified with a particular final cost 
objective without effort disproportionate to the results achieved.  After direct costs have been 
determined and assigned to other activities, as appropriate, indirect costs are those remaining to 
be allocated to benefited cost objectives.  A cost may not be allocated as an indirect cost if any 
other cost incurred for the same purpose, in like circumstances, has been claimed as a direct cost. 

Indirect costs may include:  (a) the indirect costs originating in each department or agency of the 
governmental unit carrying out state mandated programs; and (b) the costs of central 
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governmental services distributed through the central service cost allocation plan and not 
otherwise treated as direct costs. 

School districts must use the California Department of Education approved indirect 
cost rate for the year that funds are expended. 

VI. RECORD RETENTION 
Pursuant to Government Code section 17558.5(a), a reimbursement claim for actual costs filed 
by a local agency or school district pursuant to this chapter7 is subject to the initiation of an audit 
by the Controller no later than three years after the date that the actual reimbursement claim is 
filed or last amended, whichever is later.  However, if no funds are appropriated or no payment is 
made to a claimant for the program for the fiscal year for which the claim is filed, the time for 
the Controller to initiate an audit shall commence to run from the date of initial payment of the 
claim.  In any case, an audit shall be completed not later than two years after the date that the 
audit is commenced.  All documents used to support the reimbursable activities, as described in 
Section IV, must be retained during the period subject to audit.  If an audit has been initiated by 
the Controller during the period subject to audit, the retention period is extended until the 
ultimate resolution of any audit findings. 

VII. OFFSETTING REVENUES AND REIMBURSEMENTS 
Any offsets the claimant experiences in the same program as a result of the same statutes or 
executive orders found to contain the mandate shall be deducted from the costs claimed.  In 
addition, reimbursement for this mandate from any source, including but not limited to, service 
fees collected, federal funds, and other state funds, shall be identified and deducted from this 
claim. 

VIII. STATE CONTROLLER’S CLAIMING INSTRUCTIONS 
Pursuant to Government Code section 17558(b), the Controller shall issue claiming instructions 
for each mandate that requires state reimbursement not later than 90 days after receiving the 
adopted parameters and guidelines from the Commission, to assist local agencies and school 
districts in claiming costs to be reimbursed.  The claiming instructions shall be derived from the 
test claim decision and the parameters and guidelines adopted by the Commission. 

Pursuant to Government Code section 17561(d)(1), issuance of the claiming instructions shall 
constitute a notice of the right of the local agencies and school districts to file reimbursement 
claims, based upon parameters and guidelines adopted by the Commission. 

IX. REMEDIES BEFORE THE COMMISSION 
Upon request of a local agency or school district, the Commission shall review the claiming 
instructions issued by the State Controller or any other authorized state agency for 
reimbursement of mandated costs pursuant to Government Code section 17571.  If the 
Commission determines that the claiming instructions do not conform to the parameters and 
guidelines, the Commission shall direct the Controller to modify the claiming instructions and 
the Controller shall modify the claiming instructions to conform to the parameters and guidelines 
as directed by the Commission.   

                                                 
7 This refers to Title 2, division 4, part 7, chapter 4 of the Government Code. 
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In addition, requests may be made to amend parameters and guidelines pursuant to Government 
Code section 17557(d), and California Code of Regulations, title 2, section 1183.2. 

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES 
The statements of decision for the test claim and parameters and guidelines are legally binding 
on all parties and provide the legal and factual basis for the parameters and guidelines.  The 
support for the legal and factual findings is found in the administrative record.  The 
administrative record is on file with the Commission.   
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October 25, 2012 

Ms. Heather Halsey 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Dear Ms. Halsey: 

As requested in your letter of October 5, 2012, the Department of Finance (Finance) has 
reviewed the proposed parameters and guidelines for the Commission on State Mandates Test 
Claim 03-TC-02 titled "Uniform Complaint Procedures" submitted by the Solana Beach School 
District (claimant). 

As the result of our review, we have concluded that the proposed parameters and guidelines 
appear to be consistent with the Statement of Decision adopted by the Commission on 
September 28, 2012. 

In regards to offsetting revenues and reimbursements, we provide on the attached spreadsheet 
a list of Budget Act appropriations for fiscal years 2002-03 through 2012-13 for the following 
programs: Adult Basic Education, Child Nutrition, and Special Education. These appropriations 
represent funding available for both mandated and discretionary activities. It is Finance's 
position that these appropriations should be considered offsetting revenues, to the extent that 
school districts and county offices of education used these funds for activities found to be state
reimbursable mandates by the Commission under this test claim . Therefore, Finance requests 
that these funds be referenced in the parameters and guidelines (Section VII. Offsetting 
Revenues and Reimbursements) and for claims to be reduced accordingly. 

Pursuant to Section 1181 .2, subdivision (c)(1 )(E) of the California Code of Regulations, 
"documents that are e-filed with the Commission on State Mandates need not be otherwise 
served on persons that have provided an e-mail address for the mailing list." 

If you have any questions regarding this letter, please contact Lenin Del Castillo, Principal 
Program Budget Analyst, at (916) 445-0328. 

weizer 
rogram Budget Manager 

Attachment 

Exhibit D
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Uniform Complaint Procedures (K-12), 03-TC-02 
Funding History for Adult Education, Child Nutrition, and Special Education 

Program Adult Basic Education Child Nutrition Programs Special Education Programs 
Ed Code Sections 8500-8538; 52500-52616.5 49490-49560 56000-56885; 59000-59300 
Budget Act Items 6110-156-0001' 611 0-156-0890 6110-203-0001' 6110-201-0890 6110-161-0001,6110-161-0890 

BA Appropriations * * * 

2002-03 $ 673,864,000 $ 1,485,288,000 $ 3,509,442,000 
GF $ 582,038,000 N $ 71,632,000 N $ 2,111,073,000 . N 
FF $ 91,826,000 $ 1,413,656,000 $ 798,369,000 

2003-04 $ I 619,044,000 $ 1,518,173,000 $ 3,637,478,000 
GF $ 536,850,000 N $ 73,308,000 N $ 2,686 728,000 N 
FF $ 82,194,000 $ 1, 444,865,000 $ 950, 750,000 

2004-05 $ 645,248,000 $ 1,696,883,000 $ 3,809,582,000 
GF $ 563,533,000 N $ 80,079,000 N $ 2,718 608,000 N 
FF $ 81,715,000 $ 1,616,804 000 $ 1,090,974,000 

2005-06 $ 681,266,000 $ 1 '702,067 ,000 $ 4,039,066,000 
GF $ 602,054,000 N $ 85,263,000 N $ 2, 890,022,000 N 
FF $ 79,212,000 $ 1, 616,804,000 $ 1149 044,000 

2006-07 $ 736,439,000 $ 1,720,177,000 $ 4,217,007,000 
GF $ 657,571,000 N $ 93,092000 N $ 3, 065,640,000 N 
FF $ 78 868,000 $ 1,627,085,000 $ 1,151 367,000 

2007-08 $ 784,995,000 $ 1 '768,303,000 $ 4,320,349,000 . 
GF $ 707,821 ,000 N $ 123,281,000 N $ 3, 158,993,000 N 
FF $ 77,174,000 $ 1' 645,022,000 $ 1,161 356,000 

2008-09 $ 801,790,000 $ 1,882,342,000 $ 4,290,437,000 
GF $ 726,664,000 y $ 125, 685,000 N $ 3,116,298,000 N 
FF $ 75,126,000 $ 1, 756,657,000 $ 1, 174,139,000 

2009-10 $ 825,060,000 $ 2,168,961,000 $ 5,010,082,000 
GF $ 745,978,000 y $ 134,044,000 N $ 3,149 874,000 N 
FF $ 79 082,000 $ 2, 034, 917, 000 $ 1,860,208 000 

2010-11 $ 835,742,000 $ 2,311,613,000 $ 4,338,899,000 
GF $ 745,978,000 y $ 151,532,000 N $ 3,106 681,000 N 
FF $ 89,764,000 $ 2,160,081,000 $ 1,232,218,000 

2011-12 $ 835,637,000 $ 2,357,413,000 $ 4,346,204,000 
GF $ 745,978,000 y $ 155,232,000 N $ 3,117119,000 N 
FF $ 89,659,000 $ 2,202,181,000 $ 1,229,085,000 

2012-13 $ 837,274,000 $ 2,505,305,000 $ 4,455,822,000 
GF $ 745,978,000 y $ 156,624,000 N $ 3,220,353,000 N 
FF $ 91,296,000 $ 2,348,681,000 $ 1 235,469,000 

* GF amount subject to Control Section 12.42 reduction? Y/N 
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2488 Historic Decatur Road 
Suite 200 
San Diego, CA 92106-6113 
619.232.3122 
Fax 619.232.3264 
www.stutzartiano.com 

Heather Halsey 
Executive Director 
Commission on State Mandates 
980 9th Street, Suite 300 
Sacramento, CA 95814 

A Professional Corporation 

January 9, 2013 

Re: Uniform Complaint Procedures 
Claim 03-TC-02 

Dear Ms. Halsey: 

Arthur M. Paiko"vitz 

apa!kowitz!j])stutzartiano. com 

The following is a response to the Department of Finance letter dated October 25, 2012. 

Depart1nent of Finance requests that the following programs be considered for offsetting 
revenues and reimbursements: Adult Basic Education, Child Nutrition, and Special Education. The 
Commission on State Mandates approved the above matching test claim for the following activities: 
( 1) Assurance of Compliance with Anti-Discrimination Laws in Excess ofF ederal Law and Notices 
Regarding Civil Remedies; (2) Uniform Complaint Procedures: (A) Referral of Complaints to 
Appropriate Entities; (B) Adoption of Policies and Procedures for the Investigation of Complaints; 
(C) Notification of Complaint Procedures, and Investigation and Disposition of Complaints; 
(D) Forwarding of information to the Superintendent of Public Instruction Regarding Appealed 
District Decisions. 

Although the above activities may involve the education programs of adult basic education, 
child nutrition, and special education, the Department of Finance provides no authority the programs 
funding shall be an offset for activities approved by the Commission for this claim. 

Accordingly, Claimant requests that the Commission on State Mandates deny the Department 
of Finance's request that the following programs (list programs) Adult Basic Education, Child 
Nutrition and Special Education not be offsetting revenues when filing reimbursable claims. 
Furthermore, the State Controller's Office in their October 19, 2012 letter recommended no changes 
to the proposed Parameters and Guidelines. 

The Dcpartn1ent of Finance on September 27, 2012, made a similar request that was denied 
by the staff and not included in the Commission's decision. 

G \DATA\4655\1\CO\S0!20868.WPD 

SAN LOS ANG ORANGE COUNTY INLAND 

Exhibit E
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Stutz Artiano Shinoff & Holtz 
A Professional Corporation 

Heather Halsey, Executive Director 
Commission on State rvfandates 

January 9, 2013 
Page 2 

Uniform Complaint Procedures 
Claim 03-TC-02 

Thank you for your cooperation. 

AMP:p 

G \DATA\4655\1\CO\SO 120868WPD 

Very truly yours, 

STUTZ ARTIANO SHINOFF & HOLTZ 
A Professional Corporation 
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Assembly Bill No. 602

CHAPTER 854

An act to amend Sections 44903.7, 48915.5, 56100, 56140, 56156.5,
56167, 56190, 56200, 56325, 56342, 56360, 56361, 56362, 56366.2,
56441.14, and 56500 of, to amend and repeal Sections 56210, 56213,
56214, 56214.5, 56217, 56218, 56364, and 56370 of, to amend, repeal, and
add Sections 56211, 56212, 56425, 56425.5, 56426, 56426.1, 56426.2,
56426.25, 56426.4, 56427, 56429, and 56430 of, to add Sections 56364.5,
56366.9, and 56432 to, to add Chapter 2.5 (commencing with Section
56195) and Chapter 7.2 (commencing with Section 56836) to, and to
add Article 1.1 (commencing with Section 56205) to Chapter 3 of,
Part 30 of, to add and repeal Sections 56202 and 56832 of, to add and
repeal Chapter 7.1 (commencing with Section 56835) of Part 30 of,
to repeal Sections 56448 and 56449 of, to repeal Article 6
(commencing with Section 56170) of Chapter 2 of, to repeal Article
1 (commencing with Section 56200) and Article 2 (commencing with
Section 56220) of Chapter 3 of, Part 30 of, and to repeal Chapter 4.3
(commencing with Section 56400) and Chapter 7 (commencing with
Section 56700) of Part 30 of, the Education Code, relating to special
education, and making an appropriation therefor.

[Approved by Governor October 10, 1997. Filed
with Secretary of State October 10, 1997.]

LEGISLATIVE COUNSEL’S DIGEST

AB 602, Davis. Poochigian and Davis Special Education Reform
Act.

Existing law sets forth a method for determining apportionments
for the purposes of special education programs operated by school
districts, county superintendents of schools, and special education
local plan areas (SELPAs). That method is based in part on amounts
based on personnel costs that are computed pursuant to statutory
formulas, amounts based on support services costs that are computed
pursuant to statutory formulas, and amounts specifically computed
for early education for individuals with exceptional needs younger
than 3 years of age, nonpublic, nonsectarian schools and agencies,
individuals having low-incidence disabilities, and licensed children’s
institutions. The number of instructional personnel services units
that may be claimed are computed for teachers for special day classes
and centers, instructional aides, and resource specialists, on the basis
of the ratio of those positions to a specified number of pupils.

This bill would enact the Poochigian and Davis Special Education
Reform Act and would make legislative findings and declarations
with respect to the problems arising from the existing method of

Exhibit F
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financing special education and related services. The bill would
declare the intent of the Legislature to establish a new method for
financing special education that is based on the pupil population in
each SELPA. The bill would further declare the intent of the
Legislature that the new funding method, among other things,
ensures greater equity in funding among SELPAs, avoids
unnecessary complexity, requires fiscal and program accountability,
and avoids financial incentives to inappropriately place pupils in
special education. The bill would also contain a legislative finding and
declaration that an areawide approach to special education services
delivery through administration by SELPAs best serves differing
population densities and provides local flexibility, as specified. The
bill would also declare the intent of the Legislature to equalize
funding among SELPAs.

This bill, to accomplish the intent of the Legislature, would do the
following:

(1) This bill would repeal the existing method of computing
special education apportionments and make numerous conforming
changes to other provisions of law, including the repeal and
amendment of supporting statutes relating to the funding of special
education programs. The bill would set forth a new method for
making apportionments, as follows:

(a) A method for computing one-time equalization adjustments to
special education apportionments to school districts and county
offices of education that is based upon computed amounts per each
type of special education services unit would be established. The bill
would require the Superintendent of Public Instruction
(superintendent) to compute special education services unit rates
(unit rates) for that purpose for teachers of special day classes and
centers for pupils who are severely disabled, unit rates for
instructional aides for pupils who are severely disabled, unit rates for
teachers of special day classes and centers for pupils with exceptional
needs who are not severely disabled, unit rates for instructional aides
for pupils with exceptional needs who are not severely disabled, unit
rates for resource specialists, and unit rates for designated instruction
and services. Those unit rates would be based on amounts computed
by the superintendent for the 1995–96 fiscal year. Those unit rates
would be averaged for services to pupils who are not severely
disabled, except with respect to the unit rates for instructional aides.
The superintendent would be required to compute statewide
average unit rates for the purposes of equalization adjustments.
Based upon those computations, the superintendent would be
required, for the 1997–98 fiscal year only, to make computations to
determine the amount of equalization adjustments, if any, to be made
to the special education funding. These equalization adjustments
computed for the 1997–98 fiscal year would only be funded to the
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extent funds are appropriated for that purpose and would not create
any future entitlements for equalization.

(b) Commencing in the 1998–99 fiscal year and each fiscal year
thereafter, allocations of funds would be made to SELPAs and the
administrator of each SELPA would be responsible for the fiscal
administration of the annual budget allocation plan for special
education programs and the allocation of state and federal funds to
the school districts and county offices of education composing the
SELPA in accordance with the local plan.

(c) For the 1998–99 fiscal year, each SELPA would be entitled to,
at a minimum, an amount equal to the amount received per unit of
average daily attendance in the 1997–98 fiscal year from specified
state, local, and federal revenues for the purpose of special education
for preschool pupils (ages 3 to 5 years), special education for pupils
enrolled in kindergarten and grades 1 to 12, inclusive, and the
amounts received for equalization, as described in subdivision (a), as
adjusted for inflation, and equalization to the statewide target
amount, changes in enrollment, and for the incidence of special
disabilities, if applicable.

(d) Commencing with the 1999–2000 fiscal year and each fiscal
year thereafter, the amount of funding computed for each SELPA
would be subject to adjustment for changes in enrollment,
equalization to the statewide target amount, inflation, and for the
incidence of special disabilities, as specified. For purposes of
equalization, each SELPA that would receive an amount per unit of
average daily attendance for a fiscal year, as defined, that is below the
statewide target amount per unit of average daily attendance for
SELPAs, as computed, would be entitled to an equalization
adjustment for that fiscal year. Adjustments for equalization would
continue through and including the fiscal year in which all SELPAs
are funded, at a minimum, at the statewide target amount, as
adjusted for inflation. The superintendent would be required to
make various computations to determine the amounts available for
the purposes of equalization and the amount of the equalization
adjustment for each SELPA.

(e) Funding for licensed children’s institutions would continue to
be computed as required by existing law.

(f) The method of funding for nonpublic, nonsectarian school
contracts would be revised. The State Department of Education
would be required to administer an extraordinary cost pool to protect
SELPAs from the extraordinary costs associated with single
placements in nonpublic, nonsectarian schools. The Office of the
Legislative Analyst, the Department of Finance, and the State
Department of Education would be required to conduct a study, as
specified, of nonpublic school and nonpublic agency costs with a final
report to the appropriate policy and fiscal committees of the
Legislature on or before May 1, 1998.
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(g) Low-incidence funding would continue to be computed as
required by existing law.

(h) The method of allocating funds for regionalized operations
and services and the direct instructional support of program
specialists would be revised.

(2) This bill would require each SELPA to submit a revised local
plan on or before the time it is required to submit a local plan as
specified. Until the superintendent approves the revised local plan,
the SELPA would be required to continue to operate under the
reporting and accounting requirements prescribed by the State
Department of Education for the special education finance
provisions repealed by this bill. The department would be required
to issue transition guidelines on the accounting requirements that
SELPAs would be required to follow, including, but not necessarily
limited to, guidelines pertaining to accounting for instructional
personnel service units and caseloads. The bill would prohibit the
State Board of Education from approving any proposal to divide a
SELPA into 2 or more units unless either equalization among
SELPAs has been achieved or the division has no net impact on state
costs for special education, provided, however, that a proposal may
be approved if it was initially submitted prior to January 1, 1997.

(3) This bill would require each SELPA to administer the revised
local plans described in (2) and the allocation of funds. The bill would
require SELPAs that do not have approved revised local plans to
continue to distribute funds under the methods set forth in existing
law, as specified.

(4) This bill would revise the requirements for a SELPA that
requests a designation as a necessary small SELPA.

(5) This bill would repeal provisions requiring the termination of
the state’s participation in special education programs for individuals
with exceptional needs between the ages of 3 and 5 years if certain
conditions occur.

(6) This bill would make some of the numerous necessary
conforming substantive and technical changes to provisions of law
relating to special education.

(7) To the extent that this bill would place new requirements on
SELPAs, school districts, and county offices of education with respect
to governance of SELPAs and the distribution of funds to SELPAs,
this bill would impose a state-mandated local program.

(8) The bill would make legislative findings and declarations that
the federal Individuals with Disabilities Education Act, as amended
by the Individuals with Disabilities Education Act Amendments of
1997, contains specified provisions and that state and local education
agencies are required to abide by federal laws.

(9) This bill would require the Office of the Legislative Analyst,
in conjunction with the Department of Finance and the State
Department of Education, to conduct a study of the distribution of
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severe and costly disabilities and the Office of the Legislative Analyst,
the Department of Finance, and the State Department of Education
to submit a report of their findings to the appropriate policy and fiscal
committees of the Legislature on or before June 1, 1998.

(10) This bill would require the State Department of Education
to convene a working group to develop recommendations for
improving the compliance of state and local education agencies with
state and federal special education laws and regulations and to submit
a report of the recommendations to the appropriate policy and fiscal
committees of the Legislature on or before September 1, 1998.

(11) The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that
reimbursement.

This bill would provide that no reimbursement is required by this
act for a specified reason.

(12) This bill would provide that funding for this bill is contingent
upon the enactment of an appropriation in the annual Budget Act,
but would appropriate $100,000 from specified federal funds for the
purpose of the Office of the Legislative Analyst, the Department of
Finance, and the State Department of Education conducting the
study of nonpublic school and nonpublic agency costs and $200,000
from specified federal funds for the purpose of the Office of the
Legislative Analyst contracting for the request for proposal and study
of the distribution of severe and costly disabilities.

  Appropriation: yes.

The people of the State of California do enact as follows:

SECTION 1. (a) This act shall be known and may be cited as the
Poochigian and Davis Special Education Reform Act.

(b) The Legislature hereby finds and declares the following:
(1) On December 1, 1995, approximately 9.4 percent of the

5,467,224 pupils enrolled in kindergarten and grades 1 to 12, inclusive,
in California required some form of special education programming
or service.

(2) Significant inequities in funding for special education exist in
California. Special education funding derives from the value of a local
education agency’s various instructional personnel services unit rates
plus the funds it generates from multiplying the total unit values by
the agency’s support services ratio. Since these values and ratios vary
greatly among the local education agencies, widely disparate funding
amounts are generated for the same type of program among local
education agencies.

(3) In the 1994–95 fiscal year, the following range in funding
amounts existed for each of the four types of instructional personnel
services units providing services to the nonseverely disabled:
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Unit Type Lowest Highest

Special classes and centers $31,137 $80,044
Resource specialists $26,064 $84,579
Designated instruction and services $30,080 $91,760
Instructional aides $ 9,601 $49,883

(4) The range in funding amounts in the 1994–95 fiscal year was
even greater for instructional personnel services units for special
education services for severely disabled pupils in special education
classes, as follows:

Unit Type Lowest Highest

Special classes and centers $31,137 $89,181
Instructional aides $ 9,601 $55,577

(5) Equalization aid has not been provided to correct the
disparities in special education funding since the Master Plan for
Special Education was enacted for statewide implementation in 1980.
Consequently, funding figures, based primarily on expenditures
made in the base year 1979–80, are still being used.

(6) In recent years, some additional money has been provided to
school districts to equalize revenue limit funding for regular
education programs, and school districts with lower base revenue
limits have had those revenue limits increased, resulting in those
school districts attaining a base revenue limit that is closer to the
statewide average.

(7) In February 1994, the Legislative Analyst, in the ‘‘Analysis of
the 1994–95 Budget Bill,’’ cited a number of major problems with the
state’s current special education funding formula. Among the
shortfalls cited included:

(A) Unjustified funding variation among local education agencies.
(B) Unnecessary complexity.
(C) Constraint on local innovation and on responses to changing

requirements.
(D) Inappropriate fiscal incentives related to special education

placements.
(8) The current method of funding special education programs

unduly influences the manner and methods through which special
education services are provided and inhibits the ability of local
education agencies to appropriately individualize the provision of
special education services to individuals with exceptional needs.

(9) Existing law provides for the annual calculation of additional
instructional personnel services necessary to address the enrollment
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growth in special education programs. Over the last four years, the
number of additional instructional personnel service units actually
funded to address the enrollment growth has been well under
one-half the number for which the calculation provides:

Fiscal

Year

Calculated

Need

Amount

Funded

Percent

Funded

1993-94 $  87,259,893 $ 30,376,332 34.8
1994-95 106,704,203 51,947,000 48.7
1995-96 99,634,692 31,589,000 31.7
1996-97 134,444,158 56,887,715 42.3

(10) Individuals with exceptional needs and their families are
protected by provisions of the Individuals with Disabilities Education
Act (20 U.S.C. Sec. 1400 et seq.), Section 504 of the Rehabilitation Act
of 1973 (29 U.S.C. Sec. 794), the Americans with Disabilities Act of
1990 (42 U.S.C. Sec. 12101 et seq.), and federal regulations relating
thereto. These protections include, but are not limited to, the
following:

(A) Individuals with exceptional needs shall be identified, located,
and appropriately evaluated in a nondiscriminatory manner.

(B) Individuals with exceptional needs have the right to a free
appropriate public education pursuant to an individualized
education program developed by local education agency
representatives in partnership with the individual’s parents.

(C) Individuals with exceptional needs and their families shall
receive prior notification whenever a local educational agency
intends or refuses to initiate the evaluation of the individual with
exceptional needs.

(D) Whenever a local educational agency intends to change the
educational placement of an individual with exceptional needs, the
individual with exceptional needs and his or her family may review
the contents of any records or other materials used to make
educational decisions regarding the individual with exceptional
needs.

(E) Due process protections, including the protection of seeking
redress in the courts.

(11) The protections set forth in paragraph (10) and other
requirements of federal law and regulations shall not be adversely
affected or negated by any changes to state law which may occur
from this act.

SEC. 2. It is the intent of the Legislature, in enacting this act, to
accomplish the following:

(a) To establish a funding mechanism that:
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(1) Ensures greater equity in funding among special education
local plan areas so that pupils with exceptional needs receive the
necessary level of services regardless of their geographical location.

(2) Eliminates financial incentives to inappropriately place pupils
in special education programs.

(3) Recognizes the interaction among funding for special
education programs and services, revenue limits for school districts,
and funding for categorical programs.

(4) Phases in the newly developed funding formula on a gradual
basis so as not to disrupt educational services to pupils enrolled in
general or special education programs.

(5) Requires fiscal and program accountability in a manner that
ensures effective services are provided to pupils who require special
education services in compliance with federal laws and regulations
and ensures that federal and state funds are used for the intended
special education purposes.

(6) Establishes a funding formula that is understandable and
avoids unnecessary complexity.

(b) To recognize and establish the following principles to guide
the new funding mechanism:

(1) Allocations to special education local plan areas encourage and
support an areawide approach to service delivery that incorporates
collaborative administration and coordination of special education
services within an area, allows for the tailoring of the organizational
structures to differing population densities and demographic
attributes, and provides local flexibility for the planning and
provision of special education services in an efficient and
cost-effective manner.

(2) Allocations to special education local plan areas are best based
on a neutral factor such as total pupil population in the special
education local plan area.

(3) Local education agencies need the flexibility to adopt
innovative approaches to the delivery of special education services.

(c) It is also the intent of the Legislature that alternative delivery
systems that include effective schoolwide and districtwide screening
practices, the development of effective teaching and intervention
strategies, and regular and special education program collaboration,
including team teaching, consultation, and home-school
partnerships, be fully utilized in the identification process so as to
prevent pupils from needing special education services.

(d) It is further the intent of the Legislature that the new funding
mechanism based on total pupil population, does not create, in any
way, a disincentive to identify and serve pupils with exceptional
needs or eliminate or reduce the continuum of placement options.

SEC. 3. The Legislature further finds and declares as follows:
(a) It is the intent of the Legislature to equalize special education

program funding imbalances among local education agencies in the
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1997–98 fiscal year, pursuant to Chapter 7.1 (commencing with
Section 56835) of Part 30 of the Education Code, only to the extent
that funds are provided for that purpose in the Budget Act of 1997 or
in this act. It is further the intent of the Legislature to implement a
population-based funding formula in the 1998–99 fiscal year, pursuant
to Chapter 7.2 (commencing with Section 56836) of Part 30 of the
Education Code, to allocate special education program funds instead
of instructional personnel service units to the special education local
plan areas, and to equalize per-pupil funding among the special
education local plan areas over a multiyear period, only to the extent
that funds are appropriated for those purposes in the annual Budget
Act.

(b) As part of the new special education funding system, this act
proposes to achieve local administrative savings by simplifying the
administrative processes of the current funding system that govern
the activities of special education local plan areas, school districts, and
county offices of education. Specifically, this act eliminates the
process-intensive J-50 claim system that drains local resources away
from providing services to completing numerous, lengthy reports in
order to secure state funding for special education. To ensure
program accountability when the resource-based funding system is
replaced by the population-based funding system, this act also
provides for additional information to be included in each local plan
that will provide the public and other units of government specific
information on how services shall be provided and funded. The
Legislature finds and declares that the administrative savings
resulting from this act will more than offset any increased costs from
any new administrative workload resulting from this act.

(c) It is further the intent of the Legislature that the funds
provided for equalization entitlements pursuant to this act shall fully
compensate any mandated costs associated with maintaining pupil
caseload for the purpose of any cost claim filed with the Commission
on State Mandates.

SEC. 4. Section 44903.7 of the Education Code is amended to
read:

44903.7. When a local plan for the education of individuals with
exceptional needs is developed or revised pursuant to Chapter 2.5
(commencing with Section 56195) of Part 30, the following provisions
shall apply:

(a) Whenever any certificated employee, who is performing
service for one employer, is terminated, reassigned, or transferred,
or becomes an employee of another employer because of the
reorganization of special education programs pursuant to Chapter
797 of the Statutes of 1980, the employee shall be entitled to the
following:

(1) The employee shall retain the seniority date of his or her
employment with the district or county office from which he or she
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was terminated, reassigned, or transferred, in accordance with
Section 44847. In the case of termination, permanent employees shall
retain the rights specified in Section 44956 or, in the case of
probationary employees, Sections 44957 and 44958, with the district
or county office initiating the termination pursuant to Section 44955.

(2) The reassignment, transfer, or new employment caused by the
reorganization of special education programs pursuant to Chapter
797 of the Statutes of 1980, shall not affect the seniority or
classification of certificated employees already attained in any school
district that undergoes the reorganization. These employees shall
have the same status with respect to their seniority or classification,
with the new employer, including time served as probationary
employees. The total number of years served as a certificated
employee with the former district or county office shall be credited,
year for year, for placement on the salary schedule of the new district
or county office.

(b) All certificated employees providing service to individuals
with exceptional needs shall be employed by a county office of
education or an individual school district. Special education local plan
areas or responsible local agencies resulting from local plans for the
education of individuals with exceptional needs formulated in
accordance with Part 30 (commencing with Section 56000) shall not
be considered employers of certificated personnel for purposes of
this section.

(c) Subsequent to the reassignment or transfer of any certificated
employee as a result of the reorganization of special education
programs, pursuant to Chapter 797 of the Statutes of 1980, that
employee shall have priority, except as provided in subdivision (d),
in being informed of and in filling certificated positions in special
education in the areas in which the employee is certificated within
the district or county office by which the certificated employee is
then currently employed. This priority shall expire 24 months after
the date of reassignment or transfer, and may be waived by the
employee during that time period.

(d) A certificated employee who has served as a special education
teacher in a district or county office and has been terminated from
his or her employment by that district or county office pursuant to
Section 44955, shall have first priority in being informed of and in
filling vacant certificated positions in special education, for which the
employee is certificated and was employed, in any other county
office or school district that provides the same type of special
education programs and services for the pupils previously served by
the terminated employee. For a period of 39 months for permanent
employees and 24 months for probationary employees from the date
of termination, the employee shall have the first priority right to
reappointment as provided in this section, if the employee has not
attained the age of 65 years before reappointment.
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SEC. 5. Section 48915.5 of the Education Code is amended to
read:

48915.5. (a) In a matter involving a pupil with previously
identified exceptional needs who is currently enrolled in a special
education program, the governing board may order the pupil
expelled pursuant to subdivision (b) or (d) of Section 48915 only if
all of the following conditions are met:

(1) An individualized education program team meeting is held
and conducted pursuant to Article 3 (commencing with Section
56340) of Chapter 2 of Part 30.

(2) The team determines that the misconduct was not caused by,
or was not a direct manifestation of, the pupil’s identified disability.

(3) The team determines that the pupil had been appropriately
placed at the time the misconduct occurred.

The term ‘‘pupil with previously identified exceptional needs,’’ as
used in this section, means a pupil who meets the requirements of
Section 56026 and who, at the time the alleged misconduct occurred,
was enrolled in a special education program, including enrollment in
nonpublic schools pursuant to Section 56365 and state special schools.

(b) For purposes of this section, all applicable procedural
safeguards prescribed by federal and state law and regulations apply
to proceedings to expel pupils with previously identified exceptional
needs, except that, notwithstanding Section 56321, subdivision (e) of
Section 56506, or any other provision of law, parental consent is not
required prior to conducting a preexpulsion educational assessment
pursuant to subdivision (e), or as a condition of the final decision of
the local board to expel.

(c) Each local educational agency, pursuant to the requirements
of Section 56195.8, shall develop procedures and timelines governing
expulsion procedures for individuals with exceptional needs.

(d) The parent of each pupil with previously identified
exceptional needs has the right to participate in the individualized
education program team meeting conducted pursuant to subdivision
(a) preceding the commencement of expulsion proceedings,
following the completion of a preexpulsion assessment pursuant to
subdivision (e), through actual participation, representation, or a
telephone conference call. The meeting shall be held at a time and
place mutually convenient to the parent and local educational
agency within the period, if any, of the pupil’s preexpulsion
suspension. A telephone conference call may be substituted for the
meeting. Each parent shall be notified of his or her right to
participate in the meeting at least 48 hours prior to the meeting.
Unless a parent has requested a postponement, the meeting may be
conducted without the parent’s participation, if the notice required
by this subdivision has been provided. The notice shall specify that
the meeting may be held without the parent’s participation, unless
the parent requests a postponement for up to three additional
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schooldays pursuant to this subdivision. Each parent may request that
the meeting be postponed for up to three additional schooldays. If a
postponement has been granted, the local educational agency may
extend any suspension of a pupil for the period of postponement if
the pupil continues to pose an immediate threat to the safety of
himself, herself, or others and the local educational agency notifies
the parent that the suspension will be continued during the
postponement. However, the suspension shall not be extended
beyond 10 consecutive schooldays unless agreed to by the parent, or
by a court order. If a parent who has received proper notice of the
meeting refuses to consent to an extension beyond 10 consecutive
schooldays and chooses not to participate, the meeting may be
conducted without the parent’s participation.

(e) In determining whether a pupil should be expelled, the
individualized education program team shall base its decision on the
results of a preexpulsion educational assessment conducted in
accordance with the guidelines of Section 104.35 of Title 34 of the
Code of Federal Regulations, which shall include a review of the
appropriateness of the pupil’s placement at the time of the alleged
misconduct, and a determination of the relationship, if any, between
the pupil’s behavior and his or her disability.

In addition to the preexpulsion educational assessment results, the
individualized education program team shall also review and
consider the pupil’s health records and school discipline records. The
parent, pursuant to Section 300.504 of Title 34 of the Code of Federal
Regulations, is entitled to written notice of the local educational
agency’s intent to conduct a preexpulsion assessment. The parent
shall make the pupil available for the assessment at a site designated
by the local educational agency without delay. The parent’s right to
an independent assessment under Section 56329 applies despite the
fact that the pupil has been referred for expulsion.

(f) If the individualized education program team determines that
the alleged misconduct was not caused by, or a direct manifestation
of, the pupil’s disability, and if it is determined that the pupil was
appropriately placed, the pupil shall be subject to the applicable
disciplinary actions and procedures prescribed under this article.

(g) The parent of each pupil with previously identified
exceptional needs has the right to a due process hearing conducted
pursuant to Section 1415 of Title 20 of the United States Code if the
parent disagrees with the decision of the individualized education
program team made pursuant to subdivision (f), or if the parent
disagrees with the decision to rely upon information obtained, or
proposed to be obtained, pursuant to subdivision (e).

(h) No expulsion hearing shall be conducted for an individual with
exceptional needs until all of the following have occurred:

(1) A preexpulsion assessment is conducted.
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(2) The individualized education program team meets pursuant
to subdivision (a).

(3) Due process hearings and appeals, if initiated pursuant to
Section 1415 of Title 20 of the United States Code, are completed.

(i) Pursuant to subdivision (a) of Section 48918, the statutory
times prescribed for expulsion proceedings for individuals with
exceptional needs shall commence after the completion of
paragraphs (1), (2), and (3) in subdivision (h).

(j) If an individual with exceptional needs is excluded from
schoolbus transportation, the pupil is entitled to be provided with an
alternative form of transportation at no cost to the pupil or parent.

SEC. 6. Section 56100 of the Education Code is amended to read:
56100. The State Board of Education shall do all of the following:
(a) Adopt rules and regulations necessary for the efficient

administration of this part.
(b) Adopt criteria and procedures for the review and approval by

the board of local plans. Local plans may be approved for up to four
years.

(c) Adopt size and scope standards for determining the efficacy
of local plans submitted by special education local plan areas,
pursuant to subdivision (a) of Section 56195.1.

(d) Provide review, upon petition, to any district, special
education local plan area, or county office that appeals a decision
made by the department that affects its providing services under this
part except a decision made pursuant to Chapter 5 (commencing
with Section 56500).

(e) Review and approve a program evaluation plan for special
education programs provided by this part in accordance with
Chapter 6 (commencing with Section 56600). This plan may be
approved for up to three years.

(f) Recommend to the Commission on Teacher Credentialing the
adoption of standards for the certification of professional personnel
for special education programs conducted pursuant to this part.

(g) Adopt regulations to provide specific procedural criteria and
guidelines for the identification of pupils as individuals with
exceptional needs.

(h) Adopt guidelines of reasonable pupil progress and
achievement for individuals with exceptional needs. The guidelines
shall be developed to aid teachers and parents in assessing an
individual pupil’s education program and the appropriateness of the
special education services.

(i) In accordance with the requirements of federal law, adopt
regulations for all educational programs for individuals with
exceptional needs, including programs administered by other state
or local agencies.

(j) Adopt uniform rules and regulations relating to parental due
process rights in the area of special education.
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(k) Adopt rules and regulations regarding the ownership and
transfer of materials and equipment, including facilities, related to
transfer of programs, reorganization, or restructuring of special
education local plan areas.

SEC. 7. Section 56140 of the Education Code is amended to read:
56140. County offices shall do all of the following:
(a) Initiate and submit to the superintendent a countywide plan

for special education which demonstrates the coordination of all local
plans submitted pursuant to Section 56200 and which ensures that all
individuals with exceptional needs residing within the county,
including those enrolled in alternative education programs,
including, but not limited to, alternative schools, charter schools,
opportunity schools and classes, community day schools operated by
school districts, community schools operated by county offices of
education, and juvenile court schools, will have access to appropriate
special education programs and related services. However, a county
office shall not be required to submit a countywide plan when all the
districts within the county elect to submit a single local plan.

(b) Within 45 days, approve or disapprove any proposed local plan
submitted by a district or group of districts within the county or
counties. Approval shall be based on the capacity of the district or
districts to ensure that special education programs and services are
provided to all individuals with exceptional needs.

(1) If approved, the county office shall submit the plan with
comments and recommendations to the superintendent.

(2) If disapproved, the county office shall return the plan with
comments and recommendations to the district. This district may
immediately appeal to the superintendent to overrule the county
office’s disapproval. The superintendent shall make a decision on an
appeal within 30 days of receipt of the appeal.

(3) A local plan may not be implemented without approval of the
plan by the county office or a decision by the superintendent to
overrule the disapproval of the county office.

(c) Participate in the state onsite review of the district’s
implementation of an approved local plan.

(d) Join with districts in the county which elect to submit a plan
or plans pursuant to subdivision (c) of Section 56195.1. Any plan may
include more than one county, and districts located in more than one
county. Nothing in this subdivision shall be construed to limit the
authority of a county office to enter into other agreements with these
districts and other districts to provide services relating to the
education of individuals with exceptional needs.

SEC. 8. Section 56156.5 of the Education Code is amended to
read:

56156.5. (a) Each district, special education local plan area, or
county office shall be responsible for providing appropriate
education to individuals with exceptional needs residing in licensed
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children’s institutions and foster family homes located in the
geographical area covered by the local plan.

(b) In multidistrict and district and county office local plan areas,
local written agreements shall be developed, pursuant to subdivision
(f) of Section 56195.7, to identify the public education entities that
will provide the special education services.

(c) If there is no local agreement, special education services for
individuals with exceptional needs residing in licensed children’s
institutions shall be the responsibility of the county office in the
county in which the institution is located, if the county office is part
of the special education local plan area, and special education
services for individuals with exceptional needs residing in foster
family homes shall be the responsibility of the district in which the
foster family home is located. If a county office is not a part of the
special education local plan area, special education services for
individuals with exceptional needs residing in licensed children’s
institutions, pursuant to this subdivision, shall be the responsibility of
the responsible local agency or other administrative entity of the
special education local plan area. This program responsibility shall
continue until the time local written agreements are developed
pursuant to subdivision (f) of Section 56195.7.

SEC. 9. Section 56167 of the Education Code is amended to read:
56167. (a) Individuals with exceptional needs who are placed in

a public hospital, state licensed children’s hospital, psychiatric
hospital, proprietary hospital, or a health facility for medical purposes
are the educational responsibility of the district, special education
local plan area, or county office in which the hospital or facility is
located, as determined in local written agreements pursuant to
subdivision (e) of Section 56195.7.

(b) For the purposes of this part, ‘‘health facility’’ shall have the
definition set forth in Sections 1250, 1250.2, and 1250.3 of the Health
and Safety Code.

SEC. 10. Article 6 (commencing with Section 56170) of Chapter
2 of Part 30 of the Education Code is repealed.

SEC. 11. Section 56190 of the Education Code is amended to read:
56190. Each plan submitted under Section 56195.1 shall establish

a community advisory committee. The committee shall serve only in
an advisory capacity.

SEC. 12. Chapter 2.5 (commencing with Section 56195) is added
to Part 30 of the Education Code, to read:

CHAPTER 2.5. GOVERNANCE

Article 1. Local Plans

56195. Each special education local plan area, as defined in
subdivision (d) of Section 56195.1, shall administer local plans
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submitted pursuant to Chapter 3 (commencing with Section 56200)
and shall administer the allocation of funds pursuant to Chapter 7.2
(commencing with Section 56836).

56195.1. The governing board of a district shall elect to do one of
the following:

(a) If of sufficient size and scope, under standards adopted by the
board, submit to the superintendent a local plan for the education of
all individuals with exceptional needs residing in the district in
accordance with Chapter 3 (commencing with Section 56200).

(b) In conjunction with one or more districts, submit to the
superintendent a local plan for the education of individuals with
exceptional needs residing in those districts in accordance with
Chapter 3 (commencing with Section 56200). The plan shall include,
through joint powers agreements or other contractual agreements,
all the following:

(1) Provision of a governance structure and any necessary
administrative support to implement the plan.

(2) Establishment of a system for determining the responsibility
of participating agencies for the education of each individual with
exceptional needs residing in the special education local plan area.

(3) Designation of a responsible local agency or alternative
administrative entity to perform functions such as the receipt and
distribution of funds, provision of administrative support, and
coordination of the implementation of the plan. Any participating
agency may perform any of these services required by the plan.

(c) Join with the county office, to submit to the superintendent a
local plan in accordance with Chapter 3 (commencing with Section
56200) to assure access to special education and services for all
individuals with exceptional needs residing in the geographic area
served by the plan. The county office shall coordinate the
implementation of the plan, unless otherwise specified in the plan.
The plan shall include, through contractual agreements, all of the
following:

(1) Establishment of a system for determining the responsibility
of participating agencies for the education of each individual with
exceptional needs residing in the geographical area served by the
plan.

(2) Designation of the county office, of a responsible local agency,
or of any other administrative entity to perform functions such as the
receipt and distribution of funds, provision of administrative support,
and coordination of the implementation of the plan. Any
participating agency may perform any of these services required by
the plan.

(d) The service area covered by the local plan developed under
subdivision (a), (b), or (c) shall be known as the special education
local plan area.
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(e) Nothing in this section shall be construed to limit the authority
of a county office and a school district or group of school districts to
enter into contractual agreements for services relating to the
education of individuals with exceptional needs; provided that,
except for instructional personnel service units serving infants, until
a special education local plan area adopts a revised local plan
approved pursuant to Section 56836.03, the county office of education
or school district that reports a unit for funding shall be the agency
that employs the personnel who staff the unit, unless the combined
unit rate and support service ratio of the nonemploying agency is
equal to or lower than that of the employing agency and both
agencies agree that the nonemploying agency will report the unit for
funding.

56195.3. In developing a local plan under Section 56195.1, each
district shall do the following:

(a) Involve special and general teachers selected by their peers
and parents selected by their peers in an active role.

(b) Cooperate with the county office and other school districts in
the geographic areas in planning its option under Section 56195.1 and
each fiscal year, notify the department, impacted special education
local plan areas, and participating county offices of its intent to elect
an alternative option from those specified in Section 56195.1, at least
one year prior to the proposed effective date of the implementation
of the alternative plan.

(c) Cooperate with the county office to assure that the plan is
compatible with other local plans in the county and any county plan
of a contiguous county.

(d) Submit to the county office for review any plan developed
under subdivision (a) or (b) of Section 56195.1.

56195.5. (a) Each county office and district governing board
shall have authority over the programs it directly maintains,
consistent with the local plan submitted pursuant to Section 56195.1.
In counties with more than one special education local plan area for
which the county office provides services, relevant provisions of
contracts between the county office and its employees governing
wages, hours, and working conditions shall supersede like provisions
contained in a plan submitted under Section 56195.1.

(b) Any county office or district governing board may provide for
the education of individual pupils in special education programs
maintained by other districts or counties, and may include within the
special education programs pupils who reside in other districts or
counties. Section 46600 shall apply to interdistrict attendance
agreements for programs conducted pursuant to this part.
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Article 2. Local Requirements

56195.7. In addition to the provisions required to be included in
the local plan pursuant to Chapter 3 (commencing with Section
56200), each special education local plan area that submits a local plan
pursuant to subdivision (b) of Section 56195.1 and each county office
that submits a local plan pursuant to subdivision (c) of Section 56195.1
shall develop written agreements to be entered into by entities
participating in the plan. The agreements need not be submitted to
the superintendent. These agreements shall include, but not be
limited to, the following:

(a) A coordinated identification, referral, and placement system
pursuant to Chapter 4 (commencing with Section 56300).

(b) Procedural safeguards pursuant to Chapter 5 (commencing
with Section 56500).

(c) Regionalized services to local programs, including, but not
limited to, all of the following:

(1) Program specialist service pursuant to Section 56368.
(2) Personnel development, including training for staff, parents,

and members of the community advisory committee pursuant to
Article 3 (commencing with Section 56240).

(3) Evaluation pursuant to Chapter 6 (commencing with Section
56600).

(4) Data collection and development of management information
systems.

(5) Curriculum development.
(6) Provision for ongoing review of programs conducted, and

procedures utilized, under the local plan, and a mechanism for
correcting any identified problem.

(d) A description of the process for coordinating services with
other local public agencies that are funded to serve individuals with
exceptional needs.

(e) A description of the process for coordinating and providing
services to individuals with exceptional needs placed in public
hospitals, proprietary hospitals, and other residential medical
facilities pursuant to Article 5.5 (commencing with Section 56167) of
Chapter 2.

(f) A description of the process for coordinating and providing
services to individuals with exceptional needs placed in licensed
children’s institutions and foster family homes pursuant to Article 5
(commencing with Section 56155) of Chapter 2.

(g) A description of the process for coordinating and providing
services to individuals with exceptional needs placed in juvenile
court schools or county community schools pursuant to Section 56150.

(h) A budget for special education and related services that shall
be maintained by the special education local plan area and be open
to the public covering the entities providing programs or services
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within the special education local plan area. The budget language
shall be presented in a form that is understandable by the general
public. For each local educational agency or other entity providing
a program or service, the budget, at minimum, shall display the
following:

(1) Expenditures by object code and classification for the previous
fiscal year and the budget by the same object code classification for
the current fiscal year.

(2) The number and type of certificated instructional and support
personnel, including the type of class setting to which they are
assigned, if appropriate.

(3) The number of instructional aides and other qualified
classified personnel.

(4) The number of enrolled individuals with exceptional needs
receiving each type of service provided.

56195.8. (a) Each entity providing special education under this
part shall adopt policies for the programs and services it operates,
consistent with agreements adopted pursuant to subdivision (b) or
(c) of Section 56195.1 or Section 56195.7. The policies need not be
submitted to the superintendent.

(b) The policies shall include, but not be limited to, all of the
following:

(1) Nonpublic, nonsectarian services, including those provided
pursuant to Sections 56365 and 56366.

(2) Review, at a general education or special education teacher’s
request, of the assignment of an individual with exceptional needs to
his or her class and a mandatory meeting of the individualized
education program team if the review indicates a change in the
pupil’s placement, instruction, related services, or any combination
thereof. The procedures shall indicate which personnel are
responsible for the reviews and a timetable for completion of the
review.

(3) Procedural safeguards pursuant to Chapter 5 (commencing
with Section 56500).

(4) Resource specialists pursuant to Section 56362.
(5) Transportation, where appropriate, which describes how

special education transportation is coordinated with regular
home-to-school transportation. The policy shall set forth criteria for
meeting the transportation needs of special education pupils. The
policy shall include procedures to ensure compatibility between
mobile seating devices, when used, and the securement systems
required by Federal Motor Vehicle Safety Standard No. 222 (49
C.F.R. 571.222) and to ensure that schoolbus drivers are trained in the
proper installation of mobile seating devices in the securement
systems.

(6) Information on the number of individuals with exceptional
needs who are being provided special education and related services.
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(7) Caseloads pursuant to Chapter 4.45 (commencing with
Section 56440) of Part 30. The policies, with respect to caseloads, shall
not be developed until guidelines or proposed regulations are issued
pursuant to Section 56441.7. The guidelines or proposed regulations
shall be considered when developing the caseload policy. A
statement of justification shall be attached if the local caseload policy
exceeds state guidelines or proposed regulations.

(c) The policies may include, but are not limited to, provisions for
involvement of district and county governing board members in any
due process hearing procedure activities conducted pursuant to, and
consistent with, state and federal law.

56195.9. The plan for special education shall be developed and
updated cooperatively by a committee of representatives of special
and regular teachers and administrators selected by the groups they
represent and with participation by parent members of the
community advisory committee, or parents selected by the
community advisory committee, to ensure adequate and effective
participation and communication.

SEC. 13. Section 56200 of the Education Code is amended to read:
56200. Each local plan submitted to the superintendent under

this part shall contain all the following:
(a) Compliance assurances, including general compliance with

the Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400
et seq.), Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. Sec.
794), and this part.

(b) A description of services to be provided by each district and
county office. This description shall demonstrate that all individuals
with exceptional needs shall have access to services and instruction
appropriate to meet their needs as specified in their individualized
education programs.

(c) (1) A description of the governance and administration of the
plan, including the role of county office and district governing board
members.

(2) Multidistrict plans, submitted pursuant to subdivision (b) or
(c) of Section 56170, shall specify the responsibilities of each
participating county office and district governing board in the
policymaking process, the responsibilities of the superintendents of
each participating district and county in the implementation of the
plan, and the responsibilities of district and county administrators of
special education in coordinating the administration of the local plan.

(d) Copies of joint powers agreements or contractual agreements,
as appropriate, for districts and counties that elect to enter into those
agreements pursuant to subdivision (b) or (c) of Section 56170.

(e) An annual budget plan to allocate instructional personnel
service units, support services, and transportation services directly to
entities operating those services and to allocate regionalized services
funds to the county office, responsible local agency, or other
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alternative administrative structure. The annual budget plan shall be
adopted at a public hearing held by the district, special education
local plan area, or county office, as appropriate. Notice of this hearing
shall be posted in each school in the local plan area at least 15 days
prior to the hearing. The annual budget plan may be revised during
the fiscal year, and these revisions may be submitted to the
superintendent as amendments to the allocations set forth in the
plan. However, the revisions shall, prior to submission to the
superintendent, be approved according to the policymaking process,
established pursuant to paragraph (2) of subdivision (c).

(f) Verification that the plan has been reviewed by the
community advisory committee and that the committee had at least
30 days to conduct this review prior to submission of the plan to the
superintendent.

(g) A description of the identification, referral, assessment,
instructional planning, implementation, and review in compliance
with Chapter 4 (commencing with Section 56300).

(h) A description of the process being utilized to meet the
requirements of Section 56303.

(i) A description of the process being utilized to meet the
requirements of the California Early Intervention Services Act, Title
14 (commencing with Section 95000) of the Government Code.

SEC. 14. Section 56202 is added to the Education Code, to read:
56202. This article shall only apply to districts, county offices, and

special education local plan areas that have not had a revised local
plan approved pursuant to Section 56836.03.

This article shall become inoperative on July 1, 2003, and, as of
January 1, 2004, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 2004, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 15. Article 1.1 (commencing with Section 56205) is added
to Chapter 3 of Part 30 of the Education Code, to read:

Article 1.1. State Requirements

56205. Each special education local plan area shall submit a local
plan to the superintendent under this part. The local plan shall
contain all the following:

(a) Compliance assurances, including general compliance with
the Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400
et seq.), Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. Sec.
794), the Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12101
et seq.), federal regulations relating thereto, and this part.

(b) (1) A description of the governance and administration of the
plan, including identification of the governing body of a multidistrict
plan or the individual responsible for administration in a single
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district plan, and a description of the elected officials to whom the
governing body or individual is responsible.

(2) A description of the regionalized operations and services listed
in Section 56836.23 and the direct instructional support provided by
program specialists in accordance with Section 56368 to be provided
through the plan.

(3) Multidistrict plans, submitted pursuant to subdivision (b) or
(c) of Section 56195.1, shall specify the responsibilities of each
participating county office and district governing board in the
policymaking process, the responsibilities of the superintendents of
each participating district and county in the implementation of the
plan, and the responsibilities of district and county administrators of
special education in coordinating the administration of the local plan.

(4) Multidistrict plans, submitted pursuant to subdivision (b) or
(c) of Section 56195.1, shall identify the respective roles of the
administrative unit and the administrator of the special education
local plan area and the individual local education agencies within the
special education local plan area in relation to the following:

(A) The hiring, supervision, evaluation, and discipline of the
administrator of the special education local plan area and staff
employed by the administrative unit in support of the local plan.

(B) The allocation from the state of federal and state funds to the
special education local plan area or to local education agencies within
the special education local plan area.

(C) The operation of special education programs.
(D) Monitoring the appropriate use of federal, state, and local

funds allocated for special education programs.
(E) The preparation of program and fiscal reports required of the

special education local plan area by the state.
(5) The description of the governance and administration of the

plan, and the policymaking process, shall be consistent with
subdivision (f) of Section 56001, subdivision (a) of Section 56195.3,
and Section 56195.9 and shall reflect a schedule of regular
consultations regarding policy and budget development with
representatives of special and regular teachers and administrators
selected by the groups they represent and parent members of the
community advisory committee established pursuant to Article 7
(commencing with Section 56190) of Chapter 2.

(c) A description of the method by which members of the public,
including parents or guardians of individuals with exceptional needs
who are receiving services under the plan, may address questions or
concerns to the governing body or individual identified in paragraph
(1) of subdivision (b).

(d) A description of an alternative resolution process, including
mediation and final and binding arbitration to resolve disputes over
the distribution of funding, the responsibility for service provision,
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and other activities specified within the plan. Any arbitration shall be
conducted by the department.

(e) Copies of joint powers agreements or contractual agreements,
as appropriate, for districts and counties that elect to enter into those
agreements pursuant to subdivision (b) or (c) of Section 56195.1.

(f) An annual budget allocation plan that shall be adopted at a
public hearing held by the special education local plan area. Notice
of this hearing shall be posted in each school in the local plan area at
least 15 days prior to the hearing. The annual budget allocation plan
may be revised during any fiscal year, and these revisions may be
submitted to the superintendent as amendments to the allocations set
forth in the local plan. However, the revisions shall, prior to
submission to the superintendent, be approved according to the
policymaking process established pursuant to paragraph (3) of
subdivision (b) and consistent with subdivision (f) of Section 56001
and Section 56222. The annual budget plan shall separately identify
the allocations for all of the following:

(1) Funds received in accordance with Chapter 7.2 (commencing
with Section 56836).

(2) Administrative costs of the plan.
(3) Special education services to pupils with severe disabilities and

low incidence disabilities.
(4) Special education services to pupils with nonsevere

disabilities.
(5) Supplemental aids and services to meet the individual needs

of pupils placed in regular education classrooms and environments.
(6) Regionalized operations and services, and direct instructional

support by program specialists in accordance with Article 6
(commencing with Section 56836.23) of Chapter 7.2.

(7) The use of property taxes allocated to the special education
local plan area pursuant to Section 2572.

(g) An annual service plan shall be adopted at a public hearing
held by the special education local plan area. Notice of this hearing
shall be posted in each school in the special education local plan area
at least 15 days prior to the hearing. The annual service plan may be
revised during any fiscal year, and these revisions may be submitted
to the superintendent as amendments to the plan. However, the
revisions shall, prior to submission to the superintendent, be
approved according to the policymaking process established
pursuant to paragraph (3) of subdivision (b) and consistent with
subdivision (f) of Section 56001 and Section 56222. The annual service
plan shall include a description of services to be provided by each
district and county office, including the nature of the services and the
location at which the services will be provided, including alternative
schools, charter schools, opportunity schools and classes, community
day schools operated by school districts, community schools operated
by county offices of education, and juvenile court schools regardless
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of whether the district or county office of education is participating
in the local plan. This description shall demonstrate that all
individuals with exceptional needs shall have access to services and
instruction appropriate to meet their needs as specified in their
individualized education programs.

(h) Verification that the plan has been reviewed by the
community advisory committee and that the committee had at least
30 days to conduct this review prior to submission of the plan to the
superintendent.

(i) A description of the identification, referral, assessment,
instructional planning, implementation, and review in compliance
with Chapter 4 (commencing with Section 56300).

(j) A description of the process being utilized to meet the
requirements of Section 56303.

(k) A description of the process being utilized to meet the
requirements of the California Early Intervention Services Act, Title
14 (commencing with Section 95000) of the Government Code.

(l) The local plan, budget allocation plan, and annual service plan
shall be written in language that is understandable to the general
public.

56206. As a part of the local plan submitted pursuant to Section
56205, each special education local plan area shall describe how
specialized equipment and services will be distributed within the
local plan area in a manner that minimizes the necessity to serve
pupils in isolated sites and maximizes the opportunities to serve
pupils in the least restrictive environments.

56207. (a) No educational programs and services already in
operation in school districts or a county office of education pursuant
to Part 30 (commencing with Section 56000) shall be transferred to
another school district or a county office of education or from a
county office of education to a school district unless the special
education local plan area has developed a plan for the transfer which
addresses, at a minimum, all of the following:

(1) Pupil needs.
(2) The availability of the full continuum of services to affected

pupils.
(3) The functional continuation of the current individualized

education programs of all affected pupils.
(4) The provision of services in the least restrictive environment

from which affected pupils can benefit.
(5) The maintenance of all appropriate support services.
(6) The assurance that there will be compliance with all federal

and state laws and regulations and special education local plan area
policies.

(7) The means through which parents and staff were represented
in the planning process.
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(b) The date on which the transfer will take effect may be no
earlier than the first day of the second fiscal year beginning after the
date on which the sending or receiving agency has informed the
other agency and the governing body or individual identified in
paragraph (1) of subdivision (b) of Section 56205, unless the
governing body or individual identified in paragraph (1) of
subdivision (b) of Section 56205 unanimously approves the transfer
taking effect on the first day of the first fiscal year following that date.

(c) If either the sending or receiving agency disagree with the
proposed transfer, the matter shall be resolved by the alternative
resolution process established pursuant to subdivision (d) of Section
56205.

56208. This article shall apply to special education local plan areas
that are submitting a revised local plan for approval pursuant to
Section 56836.03 or that have an approved revised local plan pursuant
to Section 56836.03.

SEC. 16. Section 56210 of the Education Code is amended to read:
56210. (a) It is the intent of the Legislature in enacting this

article to ensure that individuals with exceptional needs residing in
special education local plan areas with small or sparse populations
have equitable access to the programs and services they may require.
It is further the intent of the Legislature to provide a guaranteed
minimum level of authorized instructional personnel service units to
special education local plan areas with small or sparse populations
and the means through which these special education local plan areas
may achieve planned orderly growth and maintenance of services
through the local planning process. It is also the intent of the
Legislature to relieve special education local plan areas with small or
sparse populations from the burdensome dependency upon the
annual waiver authority of Sections 56728.6, 56728.8, and 56761 so that
individuals with exceptional needs residing in those areas may have
equitable access to required programs and services.

(b) It is the further intent of the Legislature in enacting this article
that special education local plan areas with small or sparse
populations be provided with supplemental funding to facilitate their
ability to perform the regionalized service functions listed in Section
56780 and provide the direct instructional support of program
specialists in accordance with Section 56368.

(c) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 17. Section 56211 of the Education Code is amended to read:
56211. (a) A special education local plan area submitting a local

plan, pursuant to subdivision (c) of Section 56195.1, which includes
all of the school districts located in the county submitting the plan,
except those participating in a countywide special education local
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plan area located in an adjacent county, and which meets the criteria
for special education local plan areas with small or sparse populations
set forth in Section 56212, is eligible to request that designation in its
local plan application and may request exemption for the three-year
period covered by its approved plan from compliance with one or
more of the standards, ratios, and criteria specified in subdivision (b).
In requesting the designation in its local plan application, the special
education local plan area shall include a maintenance of service
section, pursuant to Section 56213, in which it may request
authorization to operate pursuant to the provisions of this article for
the three-year period covered by its approved local plan. Each
request shall specify which of the standards, ratios, proportions, and
criteria for which any exemption is requested, and why compliance
with the standards, ratios, proportions, and criteria would prevent
the provision of a free appropriate public education or would create
undue hardship.

(b) An eligible special education local plan area submitting a local
plan application pursuant to this section may request exemption
from the standards, ratios, and criteria set forth in Sections 56728.6,
56728.8 and 56760 pertaining to the authorization, recapture,
retention, and operation of instructional personnel service units.

(c) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 18. Section 56211 is added to the Education Code, to read:
56211. A special education local plan area submitting a local plan,

pursuant to subdivision (c) of Section 56195.1, which includes all of
the school districts located in the county submitting the plan, except
those participating in a countywide special education local plan area
located in an adjacent county, and which meets the criteria for
special education local plan areas with small populations set forth in
Section 56212, is eligible to request that designation in its local plan
application.

This section shall become operative on July 1, 1998.
SEC. 19. Section 56212 of the Education Code is amended to read:
56212. An eligible special education local plan area, which

submits a local plan under the provisions of Section 56211, may
request designation as a small or sparsely populated special education
local plan area in one of the following categories:

(a) A necessary small special education local plan area in which
the total enrollment in kindergarten and grades 1 to 12, inclusive, is
less than 15,000, and which includes all of the school districts located
in the county or counties participating in the local plan.

(b) A sparsely populated special education local plan area in
which the total enrollment in kindergarten and grades 1 to 12,
inclusive, is less than 25,000, in which the combined pupil density
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ratio is not more than 20 pupils in those grades per square mile, and
which includes all of the school districts located in the county
submitting the plan except those that are participants in a
countywide special education local plan area located in an adjacent
county.

(c) A special education local plan area with a sparsely populated
county in which a special education local plan area includes all of the
districts in two or more adjacent counties and in which at least one
of the counties would have met the criteria set forth in subdivision
(a) or (b) of this section if the districts and the county office of
education had elected to submit a single county plan.

(d) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 20. Section 56212 is added to the Education Code, to read:
56212. An eligible special education local plan area, which

submits a local plan under the provisions of Section 56211, may
request designation as a necessary small special education local plan
area if its total reported units of average daily attendance in
kindergarten and grades 1 to 12, inclusive, is less than 15,000, and if
it includes all of the school districts located in the county or counties
participating in the local plan.

This section shall become operative on July 1, 1998.
SEC. 21. Section 56213 of the Education Code is amended to read:
56213. (a) Each eligible special education local plan area that

submits a local plan pursuant to Section 56211 and that elects
exemptions from the standards, ratios, proportions, and criteria set
forth in Sections 56728.6, 56728.8, and 56760 pertaining to the
authorization, recapture, retention, and operation of instructional
personnel service units shall, for the duration of its local plan, retain,
as minimum annual authorization, the number of authorized
instructional personnel service units, and portions thereof, that it
reported as operated at the second principal apportionment of the
fiscal year immediately preceding the initial year of implementation
of the local plan submitted pursuant to this article.

(b) In addition to the contents required to be included in the local
plan pursuant to Section 56200, a local plan application submitted
pursuant to this article shall include a maintenance of service section
in which the eligible special education local plan area shall project the
type and total number of additional instructional personnel service
units, and portions thereof, it will require for each year of the
duration of the local plan, the locations in which instructional
personnel service units will be utilized, their estimated caseloads, and
a description of the services to be provided.

(c) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
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becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 22. Section 56214 of the Education Code is amended to read:
56214. Each small or sparsely populated special education local

plan area which anticipates that its service needs will require
instructional personnel service units, or portions thereof, in excess of
those authorized in its approved local plan may submit, prior to
March 1 of any year, an amendment to the maintenance of service
section of its local plan in which it may request an increase in its total
number of authorized instructional personnel service units
beginning in the following year. The amendment shall project the
type and total number of additional instructional personnel service
units, and portions thereof, the small or sparsely populated special
education local plan area will require for each remaining year of the
duration of the local plan, the locations in which additional
instructional personnel service units will be utilized, their estimated
caseloads, and a description of the services to be provided.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 23. Section 56214.5 of the Education Code is amended to
read:

56214.5. A special education local plan area which ceases meeting
the criteria set forth in Sections 56211 and 56212 during any year in
which the local plan area is implementing an approved local plan
pursuant to this article shall retain the exemptions authorized
pursuant to Section 56213 and the then current level of authorized
instructional personnel service units for the following year.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 24. Section 56217 of the Education Code is amended to read:
56217. Plans and amendments submitted pursuant to this article

shall be approved by the State Board of Education prior to the
implementation of those plans and amendments.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 25. Section 56218 of the Education Code is amended to read:
56218. Instructional personnel service units authorized pursuant

to this article shall not increase the statewide total number of
instructional personnel service units for the purposes of state
apportionments unless an appropriation specifically for an increase
in the number of instructional personnel service units is made in the
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annual Budget Act or other legislation. If an appropriation is made,
instructional personnel service units authorized pursuant to this
article shall be included in the increased number of units and shall
be funded only by the appropriation and no other funds may be
apportioned for them.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 26. Article 2 (commencing with Section 56220) of Chapter
3 of Part 30 of the Education Code is repealed.

SEC. 27. Section 56325 of the Education Code is amended to read:
56325. (a) Whenever a pupil transfers into a school district from

a school district not operating programs under the same local plan in
which he or she was last enrolled in a special education program, the
administrator of a local program under this part shall ensure that the
pupil is immediately provided an interim placement for a period not
to exceed 30 days. The interim placement must be in conformity with
an individualized education program, unless the parent or guardian
agrees otherwise. The individualized education program
implemented during the interim placement may be either the pupil’s
existing individualized education program, implemented to the
extent possible within existing resources, which may be
implemented without complying with subdivision (a) of Section
56321, or a new individualized education program developed
pursuant to Section 56321.

(b) Before the expiration of the 30-day period, the interim
placement shall be reviewed by the individualized education
program team and a final recommendation shall be made by the
team in accordance with the requirements of this chapter. The team
may utilize information, records, and reports from the school district
or county program from which the pupil transferred.

(c) Whenever a pupil described in subdivision (a) is placed and
residing in a residential nonpublic, nonsectarian school, the special
education local plan area making that placement shall continue to be
responsible for the funding of the placement for the remainder of the
school year.

SEC. 28. Section 56342 of the Education Code is amended to read:
56342. The individualized education program team shall review

the assessment results, determine eligibility, determine the content
of the individualized education program, consider local
transportation policies and criteria developed pursuant to paragraph
(5) of subdivision (b) of Section 56195.8, and make program
placement recommendations.

Prior to recommending a new placement in a nonpublic,
nonsectarian school, the individualized education program team
shall submit the proposed recommendation to the local governing
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board of the district and special education local plan area for review
and recommendation regarding the cost of the placement.

The local governing board shall complete its review and make its
recommendations, if any, at the next regular meeting of the board.
A parent or representative shall have the right to appear before the
board and submit written and oral evidence regarding the need for
nonpublic school placement for his or her child. Any
recommendations of the board shall be considered at an
individualized education program team meeting, to be held within
five days of the board’s review.

Notwithstanding Section 56344, the time limit for the development
of an individualized education program shall be waived for a period
not to exceed 15 additional days to permit the local governing board
to meet its review and recommendation requirements.

SEC. 29. Section 56360 of the Education Code is amended to read:
56360. Each special education local plan area shall ensure that a

continuum of program options is available to meet the needs of
individuals with exceptional needs for special education and related
services, as required by the Individuals with Disabilities Education
Act (20 U.S.C. Sec. 1400 et seq.) and federal regulations relating
thereto.

SEC. 30. Section 56361 of the Education Code is amended to read:
56361. The continuum of program options shall include, but not

necessarily be limited to, all of the following or any combination of
the following:

(a) Regular education programs consistent with subparagraph
(B) of paragraph (5) of Section 1412 and clause (iv) of subparagraph
(C) of paragraph (1) of subsection (a) of Section 1414 of Title 20 of
the United States Code and implementing regulations.

(b) A resource specialist program pursuant to Section 56362.
(c) Designated instruction and services pursuant to Section 56363.
(d) Special classes and centers pursuant to Section 56364.
(e) Nonpublic, nonsectarian school services pursuant to Section

56365.
(f) State special schools pursuant to Section 56367.
(g) Instruction in settings other than classrooms where specially

designed instruction may occur.
(h) Itinerant instruction in classrooms, resource rooms, and

settings other than classrooms where specially designed instruction
may occur to the extent required by federal law or regulation.

(i) Instruction using telecommunication, and instruction in the
home, in hospitals, and in other institutions to the extent required by
federal law or regulation.

SEC. 31. Section 56362 of the Education Code is amended to read:
56362. (a) The resource specialist program shall provide, but not

be limited to, all of the following:
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(1) Provision for a resource specialist or specialists who shall
provide instruction and services for those pupils whose needs have
been identified in an individualized education program developed
by the individualized education program team and who are assigned
to regular classroom teachers for a majority of a schoolday.

(2) Provision of information and assistance to individuals with
exceptional needs and their parents.

(3) Provision of consultation, resource information, and material
regarding individuals with exceptional needs to their parents and to
regular staff members.

(4) Coordination of special education services with the regular
school programs for each individual with exceptional needs enrolled
in the resource specialist program.

(5) Monitoring of pupil progress on a regular basis, participation
in the review and revision of individualized education programs, as
appropriate, and referral of pupils who do not demonstrate
appropriate progress to the individualized education program team.

(6) Emphasis at the secondary school level on academic
achievement, career and vocational development, and preparation
for adult life.

(b) The resource specialist program shall be under the direction
of a resource specialist who is a credentialed special education
teacher, or who has a clinical services credential with a special class
authorization, who has had three or more years of teaching
experience, including both regular and special education teaching
experience, as defined by rules and regulations of the Commission on
Teacher Credentialing and who has demonstrated the competencies
for a resource specialist, as established by the Commission on Teacher
Credentialing.

(c) Caseloads for resource specialists shall be stated in the local
policies developed pursuant to Section 56195.8 and in accordance
with regulations established by the board. No resource specialist shall
have a caseload which exceeds 28 pupils.

(d) Resource specialists shall not simultaneously be assigned to
serve as resource specialists and to teach regular classes.

(e) Resource specialists shall not enroll a pupil for a majority of a
schoolday without prior approval by the superintendent.

(f) At least 80 percent of the resource specialists within a local plan
shall be provided with an instructional aide.

SEC. 32. Section 56364 of the Education Code is amended to read:
56364. (a) Special classes and centers that enroll pupils with

similar and more intensive educational needs shall be available. The
classes and centers shall enroll the pupils when the nature or severity
of the disability precludes their participation in the regular school
program for a majority of a schoolday. Special classes and centers and
other removal of individuals with exceptional needs from the regular
education environment shall occur only when education in regular
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classes with the use of supplementary aids and services cannot be
achieved satisfactorily due to the nature or severity of the exceptional
need.

In providing or arranging for the provision of activities, each public
agency shall ensure that each individual with exceptional needs
participates in those activities with nondisabled pupils to the
maximum extent appropriate to the needs of the individual with
exceptional needs, including nonacademic and extracurricular
services and activities. Special classes and centers shall meet
standards adopted by the board.

(b) This section shall not apply to any special education local plan
area that has a revised local plan approved pursuant to Section
56836.03. This section shall apply to special education local plan areas
that have not had a revised local plan approved pursuant to that
section.

(c) This section shall become inoperative on July 1, 2003, and, as
of January 1, 2004, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 2004, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 33. Section 56364.5 is added to the Education Code, to read:
56364.5. (a) Special classes and centers that enroll pupils with

similar and more intensive educational needs shall be available. The
classes and centers shall enroll pupils when the nature or severity of
the disability precludes their participation in the regular school
program for all or significant portions of a schoolday. Special classes
and centers and other removal of individuals with exceptional needs
from the regular education environment shall occur only when
education in regular classes with the use of supplementary aids and
services cannot be achieved satisfactorily due to the nature or
severity of the exceptional needs.

(b) In providing or arranging for the provision of activities, each
public agency shall ensure that each individual with exceptional
needs participates in those activities with nondisabled pupils to the
maximum extent appropriate to the needs of the individual with
exceptional needs, including nonacademic and extracurricular
services and activities. Special classes and centers shall meet
standards adopted by the board.

(c) This section shall only apply to special education local plan
areas that have had a revised local plan approved pursuant to Section
56836.03.

SEC. 34. Section 56366.2 of the Education Code is amended to
read:

56366.2. (a) A district, special education local plan area, county
office, nonpublic, nonsectarian school, or nonpublic, nonsectarian
agency may petition the superintendent to waive one or more of the
requirements under Sections 56365, 56366, 56366.3, 56366.6, and
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56366.7. The petition shall state the reasons for the waiver request,
and shall include the following:

(1) Sufficient documentation to demonstrate that the waiver is
necessary to the content and implementation of a specific pupil’s
individualized education program and the pupil’s current
placement.

(2) The period of time that the waiver will be effective during any
one school year.

(3) Documentation and assurance that the waiver does not
abrogate any right provided individuals with exceptional needs and
their parents or guardians under state or federal law, and does not
hinder the compliance of a district, special education local plan area,
or county office with the Individuals with Disabilities Education Act
(20 U.S.C. Sec. 1400 et seq.), Section 504 of the Rehabilitation Act of
1973 (29 U.S.C. Sec. 794), the Americans with Disabilities Act of 1990
(42 U.S.C. Sec. 12101 et seq.), and federal regulations relating
thereto.

(b) No waiver shall be granted for reimbursement of those costs
prohibited under Article 4 (commencing with Section 56836.20) of
Chapter 7.2 of Part 30 or for the certification requirements pursuant
to Section 56366.1 unless approved by the board pursuant to Section
56101.

(c) In submitting the annual report on waivers granted under
Section 56101 and this section to the State Board of Education, the
superintendent shall specify information related to the provision of
special education and related services to individuals with exceptional
needs through contracts with nonpublic, nonsectarian schools and
agencies located in the state, nonpublic, nonsectarian school and
agency placements in facilities located out of state, and the specific
section waived pursuant to this section.

SEC. 35. Section 56366.9 is added to the Education Code, to read:
56366.9. A licensed children’s institution at which individuals

with exceptional needs reside shall not require as a condition of
residential placement that it provide the appropriate educational
programs to those individuals through a nonpublic, nonsectarian
school or agency owned or operated by a licensed children’s
institution. Those services may only be provided if the special
education local plan area determines that alternative educational
programs are not available.

SEC. 36. Section 56370 of the Education Code is amended to read:
56370. A transfer of special education programs from a school

district to the county superintendent of schools or to other school
districts, or from the county superintendent of schools to school
districts, shall not be approved by the Superintendent of Public
Instruction if the transfer would result in diminishing the level of
services or the opportunity of the affected pupils to interact with the
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general school population, as required in the individualized
education programs of the affected pupils.

This section shall not apply to any special education local plan area
that has a revised local plan approved pursuant to Section 56836.03.
This section shall apply to special education local plan areas that have
not had a revised local plan approved pursuant to this section.

This section shall become inoperative on July 1, 2003, and, as of
January 1, 2004, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 2004, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 37. Chapter 4.3 (commencing with Section 56400) of Part
30, of the Education Code is repealed.

SEC. 38. Section 56425 of the Education Code is amended to read:
56425. As a condition of receiving state aid pursuant to this part,

each district, special education local plan area, or county office that
operated early education programs for individuals with exceptional
needs younger than three years of age, as defined in Section 56026,
and that received state or federal aid for special education for those
programs in the 1980–81 fiscal year, shall continue to operate early
education programs in the 1981–82 fiscal year and each fiscal year
thereafter.

If a district or county office offered those programs in the 1980-81
fiscal year but in a subsequent year transfers the programs to another
district or county office in the special education local plan area, the
district or county office shall be exempt from the provisions of this
section in any year when the programs are offered by the district or
county office to which they were transferred.

A district, special education local plan area, or county office that is
required to offer a program pursuant to this section shall be eligible
for funding pursuant to Chapter 7 (commencing with Section 56700)
of Part 30.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 39. Section 56425 is added to the Education Code, to read:
56425. As a condition of receiving state aid pursuant to this part,

each district, special education local plan area, or county office that
operated early education programs for individuals with exceptional
needs younger than three years of age, as defined in Section 56026,
and that received state or federal aid for special education for those
programs in the 1980–81 fiscal year, shall continue to operate early
education programs in the 1981–82 fiscal year and each fiscal year
thereafter.

If a district or county office offered those programs in the 1980-81
fiscal year but in a subsequent year transfers the programs to another
district or county office in the special education local plan area, the
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district or county office shall be exempt from the provisions of this
section in any year when the programs are offered by the district or
county office to which they were transferred.

A district, special education local plan area, or county office that is
required to offer a program pursuant to this section shall be eligible
for funding pursuant to Section 56432.

This section shall become operative on July 1, 1998.
SEC. 40. Section 56425.5 of the Education Code is amended to

read:
56425.5. The Legislature hereby finds and declares that early

education programs for infants identified as individuals with
exceptional needs that provide educational services with active
parent involvement can significantly reduce the potential impact of
many disabling conditions, and positively influence later
development when the child reaches schoolage.

Early education programs funded pursuant to Sections 56427,
56428, and 56728.8 shall provide a continuum of program options
provided by a transdisciplinary team to meet the multiple and varied
needs of infants and their families. Recognizing the parent as the
infant’s primary teacher, it is the Legislature’s intent that early
education programs shall include opportunities for the family to
receive home visits and to participate in family involvement
activities pursuant to Sections 56426.1 and 56426.4. It is the intent of
the Legislature that, as an infant grows older, program emphasis
would shift from home-based services to a combination of
home-based and group services.

It is further the intent of the Legislature that services rendered by
state and local agencies serving infants with exceptional needs and
their families be coordinated and maximized.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 41. Section 56425.5 is added to the Education Code, to read:
56425.5. The Legislature hereby finds and declares that early

education programs for infants identified as individuals with
exceptional needs that provide educational services with active
parent involvement, can significantly reduce the potential impact of
many disabling conditions, and positively influence later
development when the child reaches schoolage.

Early education programs funded pursuant to Sections 56427,
56428, and 56432 shall provide a continuum of program options
provided by a transdisciplinary team to meet the multiple and varied
needs of infants and their families. Recognizing the parent as the
infant’s primary teacher, it is the Legislature’s intent that early
education programs shall include opportunities for the family to
receive home visits and to participate in family involvement
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activities pursuant to Sections 56426.1 and 56426.4. It is the intent of
the Legislature that, as an infant grows older, program emphasis
would shift from home-based services to a combination of
home-based and group services.

It is further the intent of the Legislature that services rendered by
state and local agencies serving infants with exceptional needs and
their families be coordinated and maximized.

This section shall become operative on July 1, 1998.
SEC. 42. Section 56426 of the Education Code is amended to read:
56426. An early education program shall include services

specially designed to meet the unique needs of infants, from birth to
three years of age, and their families. The primary purpose of an early
education program is to enhance development of the infant. To meet
this purpose, the program shall focus upon the infant and his or her
family, and shall include home visits, group services, and family
involvement activities. Early education programs funded pursuant to
Sections 56427, 56428, and 56728.8 shall include, as program options,
home-based services pursuant to Section 56426.1, and home-based
and group services pursuant to Section 56426.2 and shall be provided
in accordance with the Individuals with Disabilities Education Act
(20 U.S.C. Secs. 1471 to 1485, incl.), and the California Early
Intervention Services Act, Title 14 (commencing with Section 95000)
of the Government Code.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 43. Section 56426 is added to the Education Code, to read:
56426. An early education program shall include services

specially designed to meet the unique needs of infants, from birth to
three years of age, and their families. The primary purpose of an early
education program is to enhance development of the infant. To meet
this purpose, the program shall focus upon the infant and his or her
family, and shall include home visits, group services, and family
involvement activities. Early education programs funded pursuant to
Sections 56427, 56428, and 56432 shall include, as program options,
home-based services pursuant to Section 56426.1, and home-based
and group services pursuant to Section 56426.2 and shall be provided
in accordance with the Individuals with Disabilities Education Act
(20 U.S.C. Secs. 1471 to 1485, incl.), and the California Early
Intervention Services Act, Title 14 (commencing with Section 95000)
of the Government Code.

This section shall become operative on July 1, 1998.
SEC. 44. Section 56426.1 of the Education Code is amended to

read:
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56426.1. (a) Home-based early education services funded
pursuant to Sections 56427, 56428, and 56728.8 shall include, but not
be limited to, all of the following:

(1) Observing the infant’s behavior and development in his or her
natural environment.

(2) Presenting activities that are developmentally appropriate for
the infant and are specially designed, based on the infant’s
exceptional needs, to enhance the infant’s development. Those
activities shall be developed to conform with the infant’s
individualized family service plan and to ensure that they do not
conflict with his or her medical needs.

(3) Modeling and demonstrating developmentally appropriate
activities for the infant to the parents, siblings, and other caregivers,
as designated by the parent.

(4) Interacting with the family members and other caregivers, as
designated by the parent, to enhance and reinforce their
development of skills necessary to promote the infant’s development.

(5) Discussing parental concerns related to the infant and the
family, and supporting parents in coping with their infant’s needs.

(6) Assisting parents to solve problems, to seek other services in
their community, and to coordinate the services provided by various
agencies.

(b) The frequency of home-based services shall be once or twice
a week, depending on the needs of the infant and the family.

(c) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 45. Section 56426.1 is added to the Education Code, to read:
56426.1. (a) Home-based early education services funded

pursuant to Sections 56427, 56428, and 56432 shall include, but not be
limited to, all of the following:

(1) Observing the infant’s behavior and development in his or her
natural environment.

(2) Presenting activities that are developmentally appropriate for
the infant and are specially designed, based on the infant’s
exceptional needs, to enhance the infant’s development. Those
activities shall be developed to conform with the infant’s
individualized family service plan and to ensure that they do not
conflict with his or her medical needs.

(3) Modeling and demonstrating developmentally appropriate
activities for the infant to the parents, siblings, and other caregivers,
as designated by the parent.

(4) Interacting with the family members and other caregivers, as
designated by the parent, to enhance and reinforce their
development of skills necessary to promote the infant’s development.
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(5) Discussing parental concerns related to the infant and the
family, and supporting parents in coping with their infant’s needs.

(6) Assisting parents to solve problems, to seek other services in
their community, and to coordinate the services provided by various
agencies.

(b) The frequency of home-based services shall be once or twice
a week, depending on the needs of the infant and the family.

(c) This section shall become operative on July 1, 1998.
SEC. 46. Section 56426.2 of the Education Code is amended to

read:
56426.2. (a) Early education services funded pursuant to

Sections 56427, 56428, and 56728.8 shall be provided through both
home visits and group settings with other infants, with or without the
parent. Home-based and group services shall include, but not be
limited to, all of the following:

(1) All services identified in subdivision (a) of Section 56426.1.
(2) Group and individual activities that are developmentally

appropriate and specially designed, based on the infant’s exceptional
needs, to enhance the infant’s development. Those activities shall be
developed to conform with the infant’s individualized family service
plan and to ensure that they do not conflict with his or her medical
needs.

(3) Opportunities for infants to socialize and participate in play
and exploration activities.

(4) Transdisciplinary services by therapists, psychologists, and
other specialists as appropriate.

(5) Access to various developmentally appropriate equipment
and specialized materials.

(6) Opportunities for family involvement activities, including
parent education and parent support groups.

(b) Services provided in a center under this chapter shall not
include child care or respite care.

(c) The frequency of group services shall not exceed three hours
a day for up to, and including, three days a week, and shall be
determined on the basis of the needs of the infant and the family.

(d) The frequency of home visits provided in conjunction with
group services shall range from one to eight visits per month,
depending on the needs of the infant and the family.

(e) Group services shall be provided on a ratio of no more than
four infants to one adult.

(f) Parent participation in group services shall be encouraged.
(g) This section shall become inoperative on July 1, 1998, and, as

of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 47. Section 56426.2 is added to the Education Code, to read:
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56426.2. (a) Early education services funded pursuant to
Sections 56427, 56428, and 56432 shall be provided through both home
visits and group settings with other infants, with or without the
parent. Home-based and group services shall include, but not be
limited to, all of the following:

(1) All services identified in subdivision (a) of Section 56426.1.
(2) Group and individual activities that are developmentally

appropriate and specially designed, based on the infant’s exceptional
needs, to enhance the infant’s development. Those activities shall be
developed to conform with the infant’s individualized family service
plan and to ensure that they do not conflict with his or her medical
needs.

(3) Opportunities for infants to socialize and participate in play
and exploration activities.

(4) Transdisciplinary services by therapists, psychologists, and
other specialists as appropriate.

(5) Access to various developmentally appropriate equipment
and specialized materials.

(6) Opportunities for family involvement activities, including
parent education and parent support groups.

(b) Services provided in a center under this chapter shall not
include child care or respite care.

(c) The frequency of group services shall not exceed three hours
a day for up to, and including, three days a week, and shall be
determined on the basis of the needs of the infant and the family.

(d) The frequency of home visits provided in conjunction with
group services shall range from one to eight visits per month,
depending on the needs of the infant and the family.

(e) Group services shall be provided on a ratio of no more than
four infants to one adult.

(f) Parent participation in group services shall be encouraged.
(g) This section shall become operative on July 1, 1998.
SEC. 48. Section 56426.25 of the Education Code is amended to

read:
56426.25. The maximum service levels set forth in Sections

56426.1 and 56426.2 apply only for purposes of the allocation of funds
for early education programs pursuant to Sections 56427, 56428, and
56728.8, and may be exceeded by a district, special education local
plan area, or county office, in accordance with the infants’
individualized family service plan, provided that no change in the
level of entitlement to state funding under this part thereby results.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 49. Section 56426.25 is added to the Education Code, to read:
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56426.25. The maximum service levels set forth in Sections
56426.1 and 56426.2 apply only for purposes of the allocation of funds
for early education programs pursuant to Sections 56427, 56428, and
56432, and may be exceeded by a district, special education local plan
area, or county office, in accordance with the infants’ individualized
family service plan, provided that no change in the level of
entitlement to state funding under this part thereby results.

This section shall become operative on July 1, 1998.
SEC. 50. Section 56426.4 of the Education Code is amended to

read:
56426.4. (a) Family involvement activities funded pursuant to

Sections 56427, 56428, and 56728.8 shall support family members in
meeting the practical and emotional issues and needs of raising their
infant. These activities may include, but are not limited to, the
following:

(1) Educational programs that present information or
demonstrate techniques to assist the family to promote their infant’s
development.

(2) Parent education and training to assist families in
understanding, planning for, and meeting the unique needs of their
infant.

(3) Parent support groups to share similar experiences and
possible solutions.

(4) Instruction in making toys and other materials appropriate to
their infant’s exceptional needs and development.

(b) The frequency of family involvement activities shall be at least
once a month.

(c) Participation by families in family involvement activities shall
be voluntary.

(d) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 51. Section 56426.4 is added to the Education Code, to read:
56426.4. (a) Family involvement activities funded pursuant to

Sections 56427, 56428, and 56432 shall support family members in
meeting the practical and emotional issues and needs of raising their
infant. These activities may include, but are not limited to, the
following:

(1) Educational programs that present information or
demonstrate techniques to assist the family to promote their infant’s
development.

(2) Parent education and training to assist families in
understanding, planning for, and meeting the unique needs of their
infant.

(3) Parent support groups to share similar experiences and
possible solutions.
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(4) Instruction in making toys and other materials appropriate to
their infant’s exceptional needs and development.

(b) The frequency of family involvement activities shall be at least
once a month.

(c) Participation by families in family involvement activities shall
be voluntary.

(d) This section shall become operative on July 1, 1998.
SEC. 52. Section 56427 of the Education Code is amended to read:
56427. (a) Not less than two million three hundred twenty-four

thousand dollars ($2,324,000) of the federal discretionary funds
appropriated to the State Department of Education under the
Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et
seq.) in any fiscal year shall be expended for early education
programs for infants with exceptional needs and their families, until
the department determines, and the Legislature concurs, that the
funds are no longer needed for that purpose.

(b) Programs ineligible to receive funding pursuant to Section
56425 or 56728.8 may receive funding pursuant to subdivision (a).

(c) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 53. Section 56427 is added to the Education Code, to read:
56427. (a) Not less than two million three hundred twenty-four

thousand dollars ($2,324,000) of the federal discretionary funds
appropriated to the State Department of Education under the
Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et
seq.) in any fiscal year shall be expended for early education
programs for infants with exceptional needs and their families, until
the department determines, and the Legislature concurs, that the
funds are no longer needed for that purpose.

(b) Programs ineligible to receive funding pursuant to Section
56425 or 56432 may receive funding pursuant to subdivision (a).

(c) This section shall become operative on July 1, 1998.
SEC. 54. Section 56429 of the Education Code is amended to read:
56429. In order to assure the maximum utilization and

coordination of local early education services, eligibility for the
receipt of funds pursuant to Section 56425, 56427, 56428, or 56728.8 is
conditioned upon the approval by the superintendent of a local plan
for early education services, which approval shall apply for not less
than one, nor more than four years. The local plan shall identify
existing public and private early education services, and shall include
an interagency plan for the delivery of early education services in
accordance with the California Early Intervention Services Act, Title
14 (commencing with Section 95000) of the Government Code.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
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becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 55. Section 56429 is added to the Education Code, to read:
56429. In order to assure the maximum utilization and

coordination of local early education services, eligibility for the
receipt of funds pursuant to Section 56425, 56427, 56428, or 56432 is
conditioned upon the approval by the superintendent of a local plan
for early education services, which approval shall apply for not less
than one, nor more than four, years. The local plan shall identify
existing public and private early education services, and shall include
an interagency plan for the delivery of early education services in
accordance with the California Early Intervention Services Act, Title
14 (commencing with Section 95000) of the Government Code.

This section shall become operative on July 1, 1998.
SEC. 56. Section 56430 of the Education Code is amended to read:
56430. (a) Early education services may be provided by any of

the following methods:
(1) Directly by a local educational agency.
(2) Through an interagency agreement between a local

educational agency and another public agency.
(3) Through a contract with another public agency pursuant to

Section 56369.
(4) Through a contract with a certified nonpublic, nonsectarian

school, or nonpublic, nonsectarian agency pursuant to Section 56366.
(5) Through a contract with a nonsectarian hospital in accordance

with Section 56361.5.
(b) Contracts or agreements with agencies identified in

subdivision (a) for early education services are strongly encouraged
when early education services are currently provided by another
agency, and when found to be a cost-effective means of providing the
services. The placement of individual infants under the contract shall
not require specific approval by the governing board of the district
or the county office.

(c) Early education services provided under this chapter shall be
funded pursuant to Sections 56427, 56428, and 56728.8. Early
education programs shall not be funded pursuant to any of Sections
56740 to 56743, inclusive.

(d) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 57. Section 56430 is added to the Education Code, to read:
56430. (a) Early education services may be provided by any of

the following methods:
(1) Directly by a local educational agency.
(2) Through an interagency agreement between a local

educational agency and another public agency.
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(3) Through a contract with another public agency pursuant to
Section 56369.

(4) Through a contract with a certified nonpublic, nonsectarian
school, or nonpublic, nonsectarian agency pursuant to Section 56366.

(5) Through a contract with a nonsectarian hospital in accordance
with Section 56361.5.

(b) Contracts or agreements with agencies identified in
subdivision (a) for early education services are strongly encouraged
when early education services are currently provided by another
agency, and when found to be a cost-effective means of providing the
services. The placement of individual infants under the contract shall
not require specific approval by the governing board of the district
or the county office.

(c) Early education services provided under this chapter shall be
funded pursuant to Sections 56427, 56428, and 56432.

(d) This section shall become operative on July 1, 1998.
SEC. 58. Section 56432 is added to the Education Code, to read:
56432. (a) For the 1998–99 fiscal year and each fiscal year

thereafter, a special education local plan area shall be eligible for
state funding of those instructional personnel service units operated
and fundable for services to individuals with exceptional needs
younger than three years of age at the second principal
apportionment of the prior fiscal year, as long as the pupil count of
these pupils divided by the number of instructional personnel service
units is not less than the following:

(1) For special classes and centers—12, based on the unduplicated
pupil count.

(2) For resource specialist programs—24, based on the
unduplicated pupil count.

(3) For designated instruction and services—12, based on the
unduplicated pupil count, or 39, based on the duplicated pupil count.

(b) A special education local plan area shall be eligible for state
funding of instructional personnel service units for services to
individuals with exceptional needs younger than three years of age
in excess of the number of instructional personnel service units
operated and fundable at the second principal apportionment of the
prior fiscal year only with the authorization of the superintendent.

(c) The superintendent shall base the authorization of funding for
special education local plan areas pursuant to this section, including
the reallocation of instructional personnel service units, upon criteria
that shall include, but not be limited to, the following:

(1) Changes in the total number of pupils younger than three
years of age enrolled in special education programs.

(2) High- and low-average caseloads per instructional personnel
service unit for each instructional setting.
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(d) Infant programs in special classes and centers funded
pursuant to this item shall be supported by two aides, unless
otherwise required by the superintendent.

(e) Infant services in resource specialist programs funded
pursuant to this item shall be supported by one aide.

(f) When units are allocated pursuant to this subdivision, the
superintendent shall allocate only the least expensive unit
appropriate.

(g) Notwithstanding Sections 56211 and 56212, a special education
local plan area may apply for, and the superintendent may grant, a
waiver of any of the standards and criteria specified in this section if
compliance would prevent the provision of a free, appropriate public
education or would create undue hardship. In granting the waivers,
the superintendent shall give priority to the following factors:

(1) Applications from special education local plan areas for
waivers for a period not to exceed three years to specifically maintain
or increase the level of special education services necessary to
address the special education service requirements of individuals
with exceptional needs residing in sparsely populated districts or
attending isolated schools designated in the application.

(A) Sparsely populated districts are school districts that meet one
of the following conditions:

(i) A school district or combination of contiguous school districts
in which the total enrollment is less than 600 pupils, kindergarten and
grades 1 to 12, inclusive, and in which one or more of the school
facilities is an isolated school.

(ii) A school district or combination of contiguous school districts
in which the total pupil density ratio is less than 15 pupils,
kindergarten and grades 1 to 12, inclusive, per square mile and in
which one or more of the school facilities is an isolated school.

(B) Isolated schools are schools with enrollments of less than 600
pupils, kindergarten and grades 1 to 12, inclusive, that meet one or
more of the following conditions:

(i) The school is located more than 45 minutes average driving
time over commonly used and well-traveled roads from the nearest
school, including schools in adjacent special education local plan
areas, with an enrollment greater than 600 pupils, kindergarten and
grades 1 to 12, inclusive.

(ii) The school is separated, by roads that are impassable for
extended periods of time due to inclement weather, from the nearest
school, including schools in adjacent special education local plan
areas, with an enrollment greater than 600 pupils, kindergarten and
grades 1 to 12, inclusive.

(iii) The school is of a size and location that, when its enrollment
is combined with the enrollments of the two largest schools within an
average driving time of not more than 30 minutes over commonly
used and well-traveled roads, including schools in adjacent special
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education local plan areas, the combined enrollment is less than 600
pupils, kindergarten and grades 1 to 12, inclusive.

(iv) The school is the one of normal attendance for a severely
disabled individual, as defined in Section 56030.5, or an individual
with a low-incidence disability, as defined in Section 56026.5, who
otherwise would be required to be transported more than 75 minutes,
average one-way driving time over commonly used and
well-traveled roads, to the nearest appropriate program.

(2) The location of licensed children’s institutions, foster family
homes, residential medical facilities, or similar facilities that serve
children younger than three years of age and are within the
boundaries of a local plan if 3 percent or more of the local plan’s
unduplicated pupil count resides in those facilities.

(h) By authorizing units pursuant to this section, the
superintendent shall not increase the statewide total number of
instructional personnel service units for purposes of state
apportionments unless an appropriation specifically for growth in the
number of instructional personnel service units is made in the annual
Budget Act or other legislation. If that growth appropriation is made,
units authorized by the superintendent pursuant to this section are
subject to the restrictions that the units shall be funded only by that
growth appropriation and no other funds may be apportioned for the
units.

(i) The superintendent shall monitor the use of instructional
personnel service units retained or authorized by the granting of
waivers pursuant to subdivision (h) to ensure that the instructional
personnel service units are used in a manner wholly consistent with
the basis for the waiver request.

(j) This section shall become operative on July 1, 1998.
SEC. 59. Section 56441.14 of the Education Code is amended to

read:
56441.14. Criteria and options for meeting the special education

transportation needs of individuals with exceptional needs between
the ages of three and five, inclusive, shall be included in the local
transportation policy required pursuant to paragraph (5) of
subdivision (b) of Section 56195.8.

SEC. 60. Section 56448 of the Education Code is repealed.
SEC. 61. Section 56449 of the Education Code is repealed.
SEC. 62. Section 56500 of the Education Code is amended to read:
56500. As used in this chapter, ‘‘public education agency’’ means

a district, special education local plan area, or county office,
depending on the category of local plan elected by the governing
board of a school district pursuant to Section 56195.1, or any other
public agency providing special education or related services.

SEC. 63. Section 56832 is added to the Education Code, to read:
56832. (a) This chapter shall become inoperative on July 1, 1998,

and, as of January 1, 1999, is repealed, unless a later enacted statute,
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that becomes operative on or before January 1, 1999, deletes or
extends the dates on which it becomes inoperative and is repealed.

(b) Notwithstanding subdivision (a), this chapter, as it existed on
December 31, 1998, shall apply until June 30, 2001, for the purpose of
recertifications of amounts funded under this chapter.

SEC. 64. Chapter 7.1 (commencing with Section 56835) is added
to Part 30 of the Education Code, to read:

CHAPTER 7.1. EQUALIZATION  FOR 1997–98 FISCAL YEAR

56835. It is the intent of the Legislature in enacting this chapter
to provide a mechanism for computing a one-time equalization
adjustment for local educational agencies providing special
education and related services. It is further the intent of the
Legislature to make equalization adjustments pursuant to this
chapter for the 1997–98 fiscal year only to the extent funds are
appropriated for that purpose. This chapter shall not be construed to
establish any equalization entitlement in any fiscal year subsequent
to the 1997–98 fiscal year.

56835.01. For the purposes of computing equalization
adjustments for the 1997–98 fiscal year, the superintendent shall
make the following computations to determine the special education
services unit rates for services provided to pupils who are severely
disabled and pupils who are not severely disabled for each district
and each county office as follows:

(a) To determine the special education services unit rate for
teachers of special day classes and centers for pupils who are severely
disabled for the school district or county office of education, make the
following computations:

(1) Add one to the support services quotient for severely disabled
pupils for the annual apportionment for the 1995–96 fiscal year
computed pursuant to subdivision (c) of Section 56737 and
subdivision (c) of Section 56828, if applicable.

(2) Multiply the sum computed in paragraph (1) by the
instructional personnel services unit rate for special day classes
computed for the annual apportionment for the 1995–96 fiscal year
pursuant to the applicable provisions of subdivision (a) of Section
56721, subdivision (a) of Section 56722, Sections 56723 and 56724, and
subdivision (c) of Section 56828.

(3) Subtract the amount computed in subdivision (c) from the
rate computed in paragraph (2). This is the special education services
unit rate for teachers of special day classes and centers for pupils who
are severely disabled to be used for the purpose of computing
equalization adjustments for the district or county office pursuant to
this chapter.

(b) For the purpose of computing, pursuant to subdivision (d),
the average special education services unit rate for services to pupils
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who are not severely disabled, make the following computations for
each district and county office:

(1) Determine the special education services unit rate for
teachers of special day classes and centers for pupils with exceptional
needs who are not severely disabled by making the following
computations:

(A) Add one to the support services quotient for pupils with
exceptional needs who are not severely disabled for the annual
apportionment for the 1995–96 fiscal year computed pursuant to
subdivision (b) of Section 56737 and subdivision (c) of Section 56828,
if applicable.

(B) Multiply the sum computed in subparagraph (A) by the
instructional personnel services unit rate for special day classes
computed for the annual apportionment for the 1995–96 fiscal year
pursuant to the applicable provisions of subdivision (a) of Section
56721, subdivision (a) of 56722, Sections 56723 and 56724, and
subdivision (c) of Section 56828.

(C) Multiply the number of instructional personnel services units
for teachers of special day classes and centers for pupils who are not
severely disabled reported for the district or county office for the
annual apportionment for the 1995–96 fiscal year by the rate
computed in subparagraph (B).

(2) Determine the special education services unit rate for
resource specialists for the district or county office by making the
following computations:

(A) Add one to the support services quotient for pupils with
exceptional needs who are not severely disabled for the annual
apportionment for the 1995–96 fiscal year computed pursuant to
subdivision (b) of Section 56737 and subdivision (c) of Section 56828,
if applicable.

(B) Multiply the sum computed in subparagraph (A) by the
instructional personnel services unit rate for resource specialists
computed for the annual apportionment for the 1995–96 fiscal year
pursuant to the applicable provisions of subdivision (b) of Section
56721, subdivisions (d) and (e) of Section 56722, Sections 56723 and
56724, and subdivision (c) of Section 56828.

(C) Multiply the number of instructional personnel services units
for resource specialists reported for the district or county office for
the annual apportionment for the 1995–96 fiscal year by the rate
computed in subparagraph (B).

(3) Determine the special education services unit rate for
designated instruction and services by making the following
computations:

(A) Add one to the support services quotient for pupils with
exceptional needs who are not severely disabled computed for the
annual apportionment for the 1995–96 fiscal year pursuant to
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subdivision (b) of Section 56737 and subdivision (c) of Section 56828,
if applicable.

(B) Multiply the sum computed in subparagraph (A) by the
instructional personnel services unit rate for designated instruction
and services computed for the annual apportionment for the 1995–96
fiscal year pursuant to the applicable provisions of subdivision (c) of
Section 56721, subdivision (f) of Section 56722, Sections 56723 and
56724, and subdivision (c) of Section 56828.

(C) Multiply the number of instructional personnel services units
for designated instruction and services reported for the district or
county office for the annual apportionment for the 1995–96 fiscal year
by the rate computed in subparagraph (B).

(c) For each district and county office, divide the amount
computed pursuant to Article 6 (commencing with Section 56750) of
Chapter 6 for the district or county office by the total number of
instructional personnel services units reported for the types of special
education services units specified in subdivision (a) and paragraphs
(1), (2), and (3) of subdivision (b) for the annual apportionment for
the 1995–96 fiscal year.

(d) For each district and county office, to determine the average
special education services unit rate for services to pupils who are not
severely disabled, make the following computations:

(1) Add the amounts computed for services to pupils who are not
severely disabled pursuant to subparagraph (C) of paragraph (1),
subparagraph (C) of paragraph (2), and subparagraph (C) of
paragraph (3) of subdivision (b).

(2) Add the total number of instructional personnel services units
for teachers of special day classes and centers for pupils who are not
severely disabled, resource specialists, and designated instruction
and services reported for the district or county office for the annual
apportionment for the 1995–96 fiscal year.

(3) Divide the amount computed in paragraph (1) by the number
computed in paragraph (2).

(4) Subtract the amount computed in subdivision (c) from the
rate computed in paragraph (3). This is the average special education
services unit rate for services to pupils who are not severely disabled
for the district or county office.

56835.02. For the purposes of computing equalization
adjustments for the 1997–98 fiscal year, the superintendent shall
make the following computations to determine the special education
services unit rates for instructional aides for pupils with exceptional
needs for each district and each county office:

(a) To determine the special education services unit rate for
instructional aides for pupils who are severely disabled for the district
or county office, make the following computations:

(1) Add one to the support services quotient for severely disabled
pupils for the annual apportionment for the 1995–96 fiscal year
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computed pursuant to subdivision (c) of Section 56737 and
subdivision (c) of Section 56828, if applicable.

(2) Multiply the sum computed in paragraph (1) by the
instructional personnel services unit rate for instructional aides
computed for the annual apportionment for the 1995–96 fiscal year
pursuant to the applicable provisions of subdivision (d) of Section
56721, Sections 56722, 56723, and 56724, and subdivision (c) of Section
56828.

(b) To determine the unit rate for instructional aides for pupils
with exceptional needs who are not severely disabled for the district
or county office, make the following computations:

(1) Add one to the support services quotient for pupils with
exceptional needs who are not severely disabled for the annual
apportionment for the 1995–96 fiscal year computed pursuant to
subdivision (b) of Section 56737 and subdivision (c) of Section 56828,
if applicable.

(2) Multiply the sum computed in paragraph (1) by the
instructional personnel services unit rate for instructional aides
computed for the annual apportionment for the 1995–96 fiscal year
pursuant to the applicable provisions of subdivision (d) of Section
56721, Sections 56722, 56723, and 56724, and subdivision (c) of Section
56828.

56835.03. For the 1997–98 fiscal year only, the superintendent
shall make the following computations to determine the amounts of
the equalization adjustment, if any, for the types of special education
services units described in Sections 56835.01 and 56835.02 for each
district and county office:

(a) To arrive at the statewide average unit rate for each type of
special education services unit for the 1995–96 fiscal year, as
computed for districts and county offices pursuant to Sections
56835.01 and 56835.02, perform the following computations:

(1) Make the following computations to determine the statewide
average unit rates for districts for the following types of special
education services units:

(A) To determine the statewide average unit rate for teachers of
special day classes and centers for pupils who are severely disabled:

(i) Multiply the special education services unit rate for teachers
of special day classes and centers for pupils who are severely disabled
computed for each district pursuant to subdivision (a) of Section
56835.01 by the total number of instructional personnel services units
reported for teachers of special day classes and centers for pupils who
are severely disabled for the district for the annual apportionment for
the 1995–96 fiscal year.

(ii) Total the products for each district computed pursuant to
clause (i).

(iii) Total the number of instructional personnel services units for
teachers of special day classes and centers for pupils who are severely
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disabled reported for each district for the annual apportionment for
the 1995–96 fiscal year.

(iv) Divide the sum computed pursuant to clause (ii) by the sum
computed pursuant to clause (iii).

(B) To determine the statewide average unit rate for special
education services to pupils who are not severely disabled:

(i) Multiply the average special education services unit rate for
services to pupils who are not severely disabled computed for each
district pursuant to subdivision (d) of Section 56835.01 by the total
number of instructional personnel services units for pupils who are
not severely disabled reported for the district for the annual
apportionment for the 1995–96 fiscal year.

(ii) Total the products for each district computed pursuant to
clause (i).

(iii) Total the number of instructional personnel services units for
special education services to pupils who are not severely disabled
reported for each district for the annual apportionment for the
1995–96 fiscal year.

(iv) Divide the sum computed pursuant to clause (ii) by the sum
computed pursuant to clause (iii).

(C) To determine the statewide average unit rate for instructional
aides for pupils who are severely disabled:

(i) Multiply the special education services unit rate for
instructional aides for pupils who are severely disabled computed for
each district pursuant to subdivision (a) of Section 56835.02 by the
total number of instructional personnel services units for
instructional aides for pupils who are severely disabled reported for
the district for the annual apportionment for the 1995–96 fiscal year.

(ii) Total the products for each district computed pursuant to
clause (i).

(iii) Total the number of instructional personnel services units for
instructional aides for pupils who are severely disabled reported for
each district for the annual apportionment for the 1995–96 fiscal year.

(iv) Divide the sum computed pursuant to clause (ii) by the sum
computed pursuant to clause (iii).

(D) To determine the statewide average unit rate for
instructional aides for pupils who are not severely disabled:

(i) Multiply the special education services unit rate for
instructional aides for pupils who are not severely disabled computed
for each district pursuant to subdivision (b) of Section 56835.02 by the
total number of instructional personnel services units for
instructional aides for pupils who not are severely disabled reported
for the district for the annual apportionment for the 1995–96 fiscal
year.

(ii) Total the products for each district computed pursuant to
clause (i).
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(iii) Total the number of instructional personnel services units for
instructional aides for pupils who are not severely disabled reported
for each district for the annual apportionment for the 1995–96 fiscal
year.

(iv) Divide the sum computed pursuant to clause (ii) by the sum
computed pursuant to clause (iii).

(2) Make the following computations to determine the statewide
average special education services unit rates for county offices for the
following types of special education services units:

(A) To determine the statewide average unit rate for teachers of
special day classes and centers for pupils who are severely disabled:

(i) Multiply the special education services unit rate for teachers
of special day classes and centers for pupils who are severely disabled
computed for each county office pursuant to subdivision (a) of
Section 56835.01 by the total number of instructional personnel
services units reported for teachers of special day classes and centers
for pupils who are severely disabled for the county office for the
annual apportionment for the 1995–96 fiscal year.

(ii) Total the products for each county office computed pursuant
to clause (i).

(iii) Total the number of instructional personnel services units for
teachers of special day classes and centers for pupils who are severely
disabled reported for each county office for the annual
apportionment for the 1995–96 fiscal year.

(iv) Divide the sum computed pursuant to clause (ii) by the sum
computed pursuant to clause (iii).

(B) To determine the statewide average unit rate for special
education services to pupils who are not severely disabled:

(i) Multiply the average special education services unit rate for
services to pupils who are not severely disabled computed for each
county office pursuant to subdivision (d) of Section 56835.01 by the
total number of instructional personnel services units reported for
pupils who are not severely disabled reported for the county office
for the annual apportionment for the 1995–96 fiscal year.

(ii) Total the products for each county office computed pursuant
to clause (i).

(iii) Total the number of instructional personnel services units for
special education services to pupils who are not severely disabled
reported for each county office for the annual apportionment for the
1995–96 fiscal year.

(iv) Divide the sum computed pursuant to clause (ii) by the sum
computed pursuant to clause (iii).

(C) To determine the statewide average unit rate for instructional
aides for pupils who are severely disabled:

(i) Multiply the special education services unit rate for
instructional aides for pupils who are severely disabled computed for
each county office pursuant to subdivision (a) of Section 56835.02 by
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the total number of instructional personnel services units for
instructional aides for pupils who are severely disabled reported for
the county office for the annual apportionment for the 1995–96 fiscal
year.

(ii) Total the products for each county office computed pursuant
to clause (i).

(iii) Total the number of instructional personnel services units for
instructional aides for pupils who are severely disabled reported for
each county office for the annual apportionment for the 1995–96 fiscal
year.

(iv) Divide the sum computed pursuant to clause (ii) by the sum
computed pursuant to clause (iii).

(D) To determine the statewide average unit rate for
instructional aides for pupils who are not severely disabled:

(i) Multiply the special education services unit rate for
instructional aides for pupils who are not severely disabled computed
for each county office pursuant to subdivision (b) of Section 56835.02
by the total number of instructional personnel services units for
instructional aides for pupils who are not severely disabled reported
for the county office for the annual apportionment for the 1995–96
fiscal year.

(ii) Total the products for each county office computed pursuant
to clause (i).

(iii) Total the number of instructional personnel services units for
instructional aides for pupils who are not severely disabled reported
for each county office for the annual apportionment for the 1995–96
fiscal year.

(iv) Divide the sum computed pursuant to clause (ii) by the sum
computed pursuant to clause (iii).

(b) Make the following computations to determine the difference
between the unit rate computed for each type of special education
services unit for each district and county office and the statewide
average unit rate computed in subdivision (a) for each type of special
education services unit for districts and county offices:

(1) For each district, make the following computations:
(A) Subtract the special education services unit rate for teachers

of special day classes and centers for pupils who are severely disabled
computed for the district pursuant to subdivision (a) of Section
56835.01 from the statewide average unit rate for teachers of special
day classes and centers for pupils who are severely disabled
computed pursuant to subparagraph (A) of paragraph (1) of
subdivision (a).

(B) Subtract the average special education services unit rate for
services to pupils who are not severely disabled computed for the
district pursuant to subdivision (d) of Section 56835.01 from the
statewide average unit rate for services to pupils who are not severely
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disabled computed pursuant to subparagraph (B) of paragraph (1)
of subdivision (a).

(C) Subtract the special education services unit rate for
instructional aides for pupils who are severely disabled computed for
the district pursuant to subdivision (a) of Section 56835.02 from the
statewide average unit rate for instructional aides for pupils who are
severely disabled computed pursuant to subparagraph (C) of
paragraph (1) of subdivision (a).

(D) Subtract the special education services unit rate for
instructional aides for pupils who are not severely disabled computed
for the district pursuant to subdivision (b) of Section 56835.02 from
the statewide average unit rate for instructional aides for pupils who
are not severely disabled computed pursuant to subparagraph (D)
of paragraph (1) of subdivision (a).

(2) For each county office, make the following computations:
(A) Subtract the special education services unit rate for teachers

of special day classes and centers for pupils who are severely disabled
computed for the county office pursuant to subdivision (a) of Section
56835.01 from the statewide average unit rate for teachers of special
day classes and centers for pupils who are severely disabled
computed pursuant to subparagraph (A) of paragraph (2) of
subdivision (a).

(B) Subtract the average special education services unit rate for
services to pupils who are not severely disabled computed for the
county office pursuant to subdivision (d) of Section 56835.01 from the
statewide average unit rate for services to pupils who are not severely
disabled computed pursuant to subparagraph (B) of paragraph (2)
of subdivision (a).

(C) Subtract the special education services unit rate for
instructional aides for pupils who are severely disabled computed for
the county office pursuant to subdivision (a) of Section 56835.02 from
the statewide average unit rate for instructional aides for pupils who
are severely disabled computed pursuant to subparagraph (C) of
paragraph (2) of subdivision (a).

(D) Subtract the special education services unit rate for
instructional aides for pupils who are not severely disabled computed
for the county office pursuant to subdivision (b) of Section 56835.02
from the statewide average unit rate for instructional aides for pupils
who are not severely disabled computed pursuant to subparagraph
(D) of paragraph (2) of subdivision (a).

(c) For each district and county office, multiply the difference in
the unit rate determined for each type of special education services
unit pursuant to subdivision (b) by the total number of units of that
type of special education services unit that were reported for the
district or county office at the annual apportionment for the 1995–96
fiscal year.
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(d) For each district and county office, add the amounts
computed pursuant to subdivision (c) for the district or county office
that are zero or greater. Each district and county office having an
amount that is zero or greater shall receive an equalization
adjustment in the amount computed pursuant to subdivision (g).

(e) Total the amounts computed pursuant to subdivision (d) for
each district and county office to determine the total statewide
amount necessary to fully fund this section in the 1997–98 fiscal year.

(f) Divide the amount that is actually appropriated for the 1997–98
fiscal year for the purpose of equalization pursuant to this chapter by
the amount computed pursuant to subdivision (e) to determine the
percentage of the amount computed for each district and county
office pursuant to subdivision (d) that will be funded pursuant to this
section.

(g) For the 1997–98 fiscal year to determine the amount of the
equalization adjustment to apportion to each eligible district and
county office pursuant to this section, multiply the amount computed
pursuant to subdivision (d) by the percentage computed pursuant to
subdivision (f). The superintendent shall apportion an equalization
adjustment for the 1997–98 fiscal year in the amount equal to that
product to the district or county office.

56835.04. (a) The data certified by the State Department of
Education to the Controller for the 1995–96 fiscal year with respect
to apportionments computed under Chapter 7 (commencing with
Section 56700) shall be used for the purposes of making computations
based upon the 1995–96 fiscal year pursuant to this chapter.

(b) For purposes of this chapter, information reported ‘‘for the
1995–96 annual apportionment’’ means the data meeting the
requirements of subdivision (a), as certified in March 1997.

56835.05. (a) The department shall continuously monitor and
review all special education programs approved under this chapter
to assure that all funds appropriated to districts and county offices
under this chapter are expended for the purposes intended.

(b) Funds apportioned to districts and county offices pursuant to
this chapter shall be expended exclusively for programs operated
under this part.

56835.06. Regardless of when this act becomes effective, it is the
intent of the Legislature to make the apportionments for the
equalization adjustments computed pursuant to this chapter for the
entire 1997–98 fiscal year.

56835.07. This chapter shall become inoperative on July 1, 1998,
and, as of January 1, 1999, is repealed, unless a later enacted statute,
that becomes operative on or before January 1, 1999, deletes or
extends the dates on which it becomes inoperative and is repealed.

SEC. 65. Chapter 7.2 (commencing with Section 56836) is added
to Part 30 of the Education Code, to read:
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CHAPTER 7.2. SPECIAL EDUCATION FUNDING

Article 1. Administration

56836. Commencing with the 1998–99 fiscal year and for each
fiscal year thereafter, apportionments to special education local plan
areas for special education programs operated by, and services
provided by, districts, county offices, and special education local plan
areas shall be computed pursuant to this chapter.

56836.01. Commencing with the 1998–99 fiscal year and each
fiscal year thereafter, the administrator of each special education
local plan area, in accordance with the local plan approved by the
superintendent, shall be responsible for the following:

(a) The fiscal administration of the annual budget allocation plan
for special education programs of school districts and county
superintendents of schools composing the special education local
plan area.

(b) The allocation of state and federal funds allocated to the
special education local plan area for the provision of special
education and related services by those entities.

(c) The reporting and accounting requirements prescribed by
this part.

56836.02. (a) The superintendent shall apportion funds from
Section A of the State School Fund to districts and county offices of
education in accordance with the allocation plan adopted pursuant
to subdivision (f) of Section 56205, unless the local plan approved by
the superintendent specified that they be apportioned to the
administrative unit of the special education local plan area. If the
local plan specifies that the funds be apportioned to the
administrative unit of the special education local plan area, the
administrator of the special education local plan area shall, upon
receipt, distribute the funds in accordance with the allocation plan
adopted pursuant to subdivision (f) of Section 56205. Unless the local
plan approved by the superintendent specifies an alternative method
of distributing state and local funds among the participating local
educational agencies, the funds shall be distributed by the special
education local plan area as allocated instructional personnel service
units and operated as computed in Chapter 7 (commencing with
Section 56700) as that chapter existed on December 31, 1998, or
Chapter 7.1 (commencing with Section 56835).

(b) The superintendent shall apportion funds for regionalized
services and program specialists from Section A of the State School
Fund to the administrative unit of each special education local plan
area. Upon receipt, the administrator of a special education local plan
area shall direct the administrative unit of the special education local
plan area to distribute the funds in accordance with the allocation
plan adopted pursuant to subdivision (f) of Section 56205.
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56836.03. (a) On or after January 1, 1998, each special education
local plan area shall submit a revised local plan. Each special
education local plan area shall submit its revised local plan not later
than the time it is required to submit its local plan pursuant to
subdivision (b) of Section 56100 and the revised local plan shall meet
the requirements of Chapter 3 (commencing with Section 56200).

(b) Until the superintendent has approved the revised local plan
and the special education local plan area begins to operate under the
revised local plan, each special education local plan area shall
continue to operate under the programmatic, reporting, and
accounting requirements prescribed by the State Department of
Education for the purposes of Chapter 7 (commencing with Section
56700) as that chapter existed on December 31, 1998. The
department shall develop transition guidelines, and, as necessary,
transition forms, to facilitate a transition from the reporting and
accounting methods required for Chapter 7 (commencing with
Section 56700) as that chapter existed on December 31, 1998, and
related provisions of this part, to the reporting and accounting
methods required for this chapter. Under no circumstances shall the
transition guidelines exceed the requirements of the provisions
described in paragraphs (1) and (2). The transition guidelines shall,
at a minimum, do the following:

(1) Describe the method for accounting for the instructional
service personnel units and caseloads, as required by Chapter 7
(commencing with Section 56700) as that chapter existed on
December 31, 1998.

(2) Describe the accounting that is required to be made, if any, for
the purposes of Sections 56030, 56140, 56156.5, 56361.5, 56362, 56363.3,
56365.5, 56366.2, 56366.3, 56370, 56441.5, 56441.7, and 56447.

(c) Commencing with the 1997–98 fiscal year, through and
including the fiscal year in which equalization among special
education local plan areas has been achieved, the board shall not
approve any proposal to divide a special education local plan area
into two or more units, unless the division has no net impact on state
costs for special education; provided, however, that the board may
approve a proposal that was initially submitted to the department
prior to January 1, 1997.

56836.04. (a) The superintendent shall continuously monitor
and review all special education programs approved under this part
to assure that all funds appropriated to special education local plan
areas under this part are expended for the purposes intended.

(b) Funds apportioned to special education local plan areas
pursuant to this chapter shall be expended exclusively for programs
operated under this part.

56836.05. Apportionments made under this part shall be made by
the superintendent as early as practicable in the fiscal year. Upon
order of the superintendent, the Controller shall draw warrants upon
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the money appropriated, in favor of the eligible special education
local plan areas.

Article 2. Computation of Apportionments

56836.06. For the purposes of this article, the following terms or
phrases shall have the following meanings, unless the context clearly
requires otherwise:

(a) ‘‘Average daily attendance reported for the special education
local plan area’’ means the total of the following:

(1) The total number of units of average daily attendance
reported for the second principal apportionment pursuant to Section
41601 for all pupils enrolled in the district or districts that are a part
of the special education local plan area.

(2) The total number of units of average daily attendance
reported pursuant to Section 41601 for all pupils enrolled in schools
operated by the county office or offices that compose the special
education local plan area, or for those county offices that are a part
of more than one special education local plan area, that portion of the
average daily attendance of pupils enrolled in the schools operated
by the county office that are under the jurisdiction of the special
education local plan area.

(b) ‘‘Special education local plan area’’ includes the school district
or districts and county office or offices of education composing the
special education local plan area.

(c) ‘‘The fiscal year in which equalization among special
education local plan areas has been achieved’’ means the first fiscal
year in which each special education local plan area is funded at or
above the statewide target amount per unit of average daily
attendance, as computed pursuant to Section 56836.11.

56836.08. (a) For the 1998–99 fiscal year, the superintendent
shall make the following computations to determine the amount of
funding for each special education local plan area:

(1) Add the amount of funding per unit of average daily
attendance computed for the special education local plan area
pursuant to paragraph (1) of subdivision (a) of Section 56836.10 to
the inflation adjustment computed pursuant to subdivision (d) for
the 1998–99 fiscal year.

(2) Multiply the amount computed in paragraph (1) by the units
of average daily attendance reported for the special education local
plan area for the 1997–98 fiscal year.

(3) Add the actual amount of the equalization adjustment, if any,
computed for the 1998–99 fiscal year pursuant to Section 56836.14 to
the amount computed in paragraph (2).

(4) Add or subtract, as appropriate, the adjustment for growth
computed pursuant to Section 56836.15 from the amount computed
in paragraph (3).
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(5) Add the special disabilities adjustment computed pursuant to
Article 2.5 (commencing with Section 56836.155).

(b) For the 1999–2000 fiscal year and each fiscal year thereafter,
the superintendent shall make the following computations to
determine the amount of funding for each special education local
plan area for the fiscal year in which the computation is made:

(1) Add the amount of funding per unit of average daily
attendance computed for the special education local plan area for the
prior fiscal year pursuant to Section 56836.10 to the inflation
adjustment computed pursuant to subdivision (d) for the fiscal year
in which the computation is made.

(2) Multiply the amount computed in paragraph (1) by the units
of average daily attendance reported for the special education local
plan area for the prior fiscal year.

(3) Add the actual amount of the equalization adjustment, if any,
computed for the special education local plan area for the fiscal year
in which the computation is made pursuant to Section 56836.14 to the
amount computed in paragraph (2).

(4) Add or subtract, as appropriate, the adjustment for growth or
decline in enrollment, if any, computed for the special education
local plan area for the fiscal year in which the computation is made
pursuant to Section 56836.15 from the amount computed in
paragraph (3).

(5) Add the special disabilities adjustment computed pursuant to
Article 2.5 (commencing with Section 56836.155) and increased
pursuant to subparagraph (D) if the adjusted funding per unit of
average daily attendance of the special education local plan area is
below the statewide target amount per unit of average daily
attendance as determined pursuant to subparagraphs (A) to (C),
inclusive, as follows:

(A) Calculate the adjusted amount of funding per unit of average
daily attendance for each special education local plan area, measured
in dollars and cents, using the methodology contained in subdivision
(a) of Section 56836.10, except that the amount used from the
computation in Section 56836.09 shall be reduced by the amount
computed pursuant to Article 2.5 (commencing with Section
56836.155).

(B) Determine the statewide target amount per unit of average
daily attendance, measured in dollars and cents and rounded up to
the nearest 50 cents ($0.50), as computed pursuant to subdivision (a)
of Section 56836.11.

(C) The adjusted funding per unit of average daily attendance is
below the statewide target amount if the amount calculated pursuant
to subparagraph (A), subtracted from the amount calculated
pursuant to subparagraph (B), yields a positive value.

(D) If the computation made pursuant to subparagraph (C)
yields a positive value, increase the special disabilities adjustment in
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the 1999–2000 fiscal year and each year thereafter by the percent
increase in growth in average daily attendance reported by the
special education local plan area and the inflation factor computed
pursuant to subdivision (b) of Section 42238.1 for the applicable fiscal
year.

(E) Inclusion of the special disabilities adjustment in the total
funding of a special education local plan area shall neither change nor
be included in the computation of equalization funding pursuant to
Section 56836.12 or the computations made after this computation
that precede the computation in Section 56836.12.

(c) For the 1998–99 fiscal year and each fiscal year thereafter, the
superintendent shall make the following computations to determine
the amount of General Fund moneys that the special education local
plan area may claim:

(1) Add the total of the amount of property taxes allocated to the
special education local plan area pursuant to Section 2572 for the
fiscal year in which the computation is made to the amount of federal
funds allocated to the special education local plan area pursuant to
Part B of the Individuals with Disabilities Education Act (20 U.S.C.
Sec. 1400 et seq.) for the fiscal year in which the computation is made.

(2) Add the amount of funding computed for the special
education local plan area pursuant to subdivision (a) for the 1998–99
fiscal year, and commencing with the 1999–2000 fiscal year and each
fiscal year thereafter, the amount computed for the fiscal year in
which the computations were made pursuant to subdivision (b) to
the amount of funding computed for the special education local plan
area pursuant to Article 3 (commencing with Section 56836.16).

(3) Subtract the sum computed in paragraph (1) from the sum
computed in paragraph (2).

(d) For the 1998–99 fiscal year and each fiscal year thereafter, the
superintendent shall make the following computations to determine
the inflation adjustment for the fiscal year in which the computation
is made:

(1) For the 1998–99 fiscal year, multiply the statewide target
amount per unit of average daily attendance for special education
local plan areas for the 1997–98 fiscal year computed pursuant to
paragraph (3) of Section 56836.11 by the inflation factor computed
pursuant to subdivision (b) of Section 42238.1 for the 1998–99 fiscal
year.

(2) For the 1999–2000 fiscal year and each fiscal year thereafter,
multiply the statewide target amount per unit of average daily
attendance for special education local plan areas for the prior fiscal
year computed pursuant to Section 56836.11 by the inflation factor
computed pursuant to subdivision (b) of Section 42238.1 for the fiscal
year in which the computation is made.

56836.09. For the purpose of computing the amount to apportion
to each special education local plan area for the 1998–99 fiscal year,
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the superintendent shall compute the total amount of funding
received by the special education local plan area for the 1997–98 fiscal
year as follows:

(a) Add the following amounts that were received for the 1997–98
fiscal year:

(1) The total amount of federal funds available to the state
pursuant to Part B of the Individuals with Disabilities Education Act
(20 U.S.C. Sec. 1400 et seq.) allocated to the special education local
plan area for the purposes of special education for individuals with
exceptional needs enrolled in kindergarten and grades 1 to 12,
inclusive.

(2) The total amount of federal funds available to the state
pursuant to Part B of the Individuals with Disabilities Education Act
(20 U.S.C. Sec. 1400 et seq.) allocated to the special education local
plan area for the purposes of providing preschool and related services
to individuals with exceptional needs who are ages 3 to 5 years,
inclusive, pursuant to Chapter 4.45 (commencing with Section
56440).

(3) The total amount of property taxes allocated to the special
education local plan area pursuant to Section 2572.

(4) The total amount of General Fund moneys allocated to the
special education local plan area pursuant to Chapter 7
(commencing with Section 56700) plus the total amount received for
equalization pursuant to Chapter 7.1 (commencing with Section
56835), as those chapters existed on December 31, 1998.

(5) The total amount of General Fund moneys and federal funds
available to the state pursuant to Part B of the Individuals with
Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.) allocated to
another special education local plan area for any pupils with
exceptional needs who are served by the other special education local
plan area but who are residents of the special education local plan
area for which this computation is being made.

(b) Add the following amounts received in the 1997–98 fiscal year:
(1) The total amount determined for the special education local

plan area for the purpose of providing nonpublic, nonsectarian school
services to licensed children’s institutions, foster family homes,
residential medical facilities, and other similar facilities for the
1997–98 fiscal year pursuant to Article 3 (commencing with Section
56836.16).

(2) The total amount of General Fund moneys and federal funds
available to the state pursuant to Part B of the Individuals with
Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.) allocated for
any pupils with exceptional needs who are served by the special
education local plan area but who do not reside within the boundaries
of the special education local plan area.

(3) The total amount of General Fund moneys allocated to the
special education local plan area to perform the regionalized
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operations and services functions listed in Article 6 (commencing
with Section 56836.23) and to provide the direct instructional support
of program specialists in accordance with Section 56368.

(4) The total amount of General Fund moneys allocated to the
special education local plan area for individuals with exceptional
needs younger than three years of age pursuant to Chapter 7
(commencing with Section 56700), as that chapter existed on
December 31, 1998.

(5) The total amount of General Fund moneys allocated to local
education agencies within the special education local plan area
pursuant to Section 56771, as that section existed on December 31,
1998, for specialized books, materials, and equipment for pupils with
low-incidence disabilities.

(c) Subtract the sum computed in subdivision (b) from the sum
computed in subdivision (a).

56836.10. (a) The superintendent shall make the following
computations to determine the amount of funding per unit of
average daily attendance for each special education local plan area
for the 1998–99 fiscal year:

(1) Divide the amount of funding for the special education local
plan area computed for the 1997–98 fiscal year pursuant to Section
56836.09 by the number of units of average daily attendance reported
for the special education local plan area for the 1997–98 fiscal year.

(2) Add the amount computed in paragraph (1) to the inflation
adjustment computed pursuant to subdivision (d) of Section 56836.08
for the 1998–99 fiscal year.

(b) Commencing with the 1999–2000 fiscal year and each fiscal
year thereafter, the superintendent shall make the following
computations to determine the amount of funding per unit of
average daily attendance for each special education local plan area
for the fiscal year in which the computation is made:

(1) For the 1999–2000 fiscal year, divide the amount of funding for
the special education local plan area computed for the 1998–99 fiscal
year pursuant to subdivision (a) of Section 56836.08 by the number
of units of average daily attendance reported for the special
education local plan area for the 1998–99 fiscal year.

(2) For the 2000–01 fiscal year, and each fiscal year thereafter,
divide the amount of funding for the special education local plan area
computed for the prior fiscal year pursuant to subdivision (b) of
Section 56836.08 by the number of units of average daily attendance
reported for the special education local plan area for the prior fiscal
year.

56836.11. (a) For the purpose of computing the equalization
adjustment for special education local plan areas for the 1998–99 fiscal
year, the superintendent shall make the following computations to
determine the statewide target amount per unit of average daily
attendance for special education local plan areas:
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(1) Total the amount of funding computed for each special
education local plan area pursuant to Section 56836.09 for the 1997–98
fiscal year.

(2) Total the number of units of average daily attendance
reported for each special education local plan area for the 1997–98
fiscal year.

(3) Divide the sum computed in paragraph (1) by the sum
computed in paragraph (2) to determine the statewide target
amount for the 1997–98 fiscal year.

(4) Add the amount computed in paragraph (3) to the inflation
adjustment computed pursuant to subdivision (d) of Section 56836.08
for the 1998–99 fiscal year to determine the statewide target amount
for the 1998–99 fiscal year.

(b) Commencing with the 1999–2000 fiscal year and each fiscal
year thereafter, to determine the statewide target amount per unit
of average daily attendance for special education local plan areas, the
superintendent shall multiply the statewide target amount per unit
of average daily attendance computed for the prior fiscal year
pursuant to this section by one plus the inflation factor computed
pursuant to subdivision (b) of Section 42238.1 for the fiscal year in
which the computation is made.

56836.12. (a) For the purpose of computing the equalization
adjustment for special education local plan areas for the 1998–99 fiscal
year, the superintendent shall make the following computations to
determine the amount that each special education local plan area
that has an amount per unit of average daily attendance that is below
the statewide target amount per unit of average daily attendance
may request as an equalization adjustment:

(1) Subtract the amount per unit of average daily attendance
computed for the special education local plan area pursuant to
subdivision (a) of Section 56836.10 from the statewide target amount
per unit of average daily attendance determined pursuant to
subdivision (a) of Section 56836.11.

(2) If the remainder computed in paragraph (1) is greater than
zero, multiply that remainder by the number of units of average daily
attendance reported for the special education local plan area for the
1997–98 fiscal year.

(b) Commencing with the 1999–2000 fiscal year, through and
including the fiscal year in which equalization among the special
education local plan areas has been achieved, the superintendent
shall make the following computations to determine the amount that
each special education local plan area that has an amount per unit of
average daily attendance that is below the statewide target amount
per unit of average daily attendance may request as an equalization
adjustment:

(1) Add to the amount per unit of average daily attendance
computed for the special education local plan area pursuant to
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subdivision (b) of Section 56836.10 for the fiscal year in which the
computation is made the inflation adjustment computed pursuant to
subdivision (d) of Section 56836.08 for the fiscal year in which the
computation is made.

(2) Subtract the amount computed pursuant to paragraph (1)
from the statewide target amount per unit of average daily
attendance computed pursuant to subdivision (b) of Section 56936.11
for the fiscal year in which the computation is made.

(3) If the remainder computed in paragraph (2) is greater than
zero, multiply that remainder by the number of units of average daily
attendance reported for the special education local plan area for the
prior fiscal year.

56836.13. Commencing with the 1998–99 fiscal year, through and
including the fiscal year in which equalization among the special
education local plan areas has been achieved, the superintendent
shall make the following computations to determine the amount
available for making equalization adjustments for the fiscal year in
which the computation is made:

(a) Determine the amounts of funds equal to the increase in
federal funds, if any, appropriated in the annual Budget Act for the
purposes of equalizing funding for special education local plan areas
pursuant to this chapter. The increase shall be computed by
subtracting the amount of federal funds available to the state
pursuant to Part B of the Individuals with Disabilities Education Act
(20 U.S.C. Sec. 1400 et seq.) for the fiscal year in which the
computation is made from the amount available to the state from
those funds for the prior fiscal year.

(b) Subtract the amount computed in subdivision (a) from the
amount of funds provided for increased costs to the state in
administering the special education program.

(c) Add to the amount in subdivision (b), the amount of additional
funds, if any, appropriated in the fiscal year for which the
computation is made in the annual Budget Act for the purposes of
equalizing funding for special education local plan areas pursuant to
this chapter.

56836.14. Commencing with the 1998–99 fiscal year, through and
including the fiscal year in which equalization among the special
education local plan areas has been achieved, the superintendent
shall make the following computations to determine the actual
amount of the equalization adjustment for each special education
local plan area that has an amount per unit of average daily
attendance that is below the statewide target amount per unit of
average daily attendance:

(a) Add the amount determined for each special education local
plan area pursuant to Section 56836.12 for the fiscal year in which the
computation is made to determine the total statewide aggregate
amount necessary to fund each special education local plan area at
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the statewide target amount per unit of average daily attendance for
special education local plan areas.

(b) Divide the amount computed in subdivision (a) by the
amount computed pursuant to Section 56836.13 to determine the
percentage of the total amount of funds necessary to fund each
special education local plan area at the statewide target amount per
unit of average daily attendance for special education local plan areas
that are actually available for that purpose.

(c) To determine the amount to allocate to the special education
local plan area for a special education local plan area equalization
adjustment, multiply the amount computed for the special education
local plan area pursuant to Section 56836.12, if any, by the percentage
determined in subdivision (b).

56836.15. (a) In order to mitigate the effects of any declining
enrollment, commencing in the 1998–99 fiscal year, and each fiscal
year thereafter, the superintendent shall calculate allocations to
special education local plan areas based on the average daily
attendance reported for the special education local plan area for the
fiscal year in which the computation is made or the prior fiscal year,
whichever is greater. However, the prior fiscal year average daily
attendance reported for the special education local plan area shall be
adjusted for any loss or gain of average daily attendance reported for
the special education local plan area due to a reorganization or
transfer of territory in the special education local plan area.

(b) If in the fiscal year for which the computation is made, the
number of units of average daily attendance upon which allocations
to the special education local plan area are based is greater than the
number of units of average daily attendance upon which allocations
to the special education local plan area were based in the prior fiscal
year, the special education local plan area shall be allocated a growth
adjustment equal to the product determined by multiplying the
amounts determined under paragraphs (1) and (2).

(1) The statewide target amount per unit of average daily
attendance for special education local plan areas determined
pursuant to Section 56836.11.

(2) The difference between the number of units of average daily
attendance upon which allocations to the special education local plan
area are based for the fiscal year in which the computation is made
and the number of units of average daily attendance upon which
allocations to the special education local plan area were based for the
prior fiscal year.

(c) If in the fiscal year for which the computation is made, the
number of units of average daily attendance upon which allocations
to the special education local plan area are based is less than the
number of units of average daily attendance upon which allocations
to the special education local plan area were based in the prior fiscal
year, the special education local plan area shall receive a funding
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reduction equal to the product determined by multiplying the
amounts determined under paragraphs (1) and (2):

(1) The amount of funding per unit of average daily attendance
computed for the special education local plan area for the prior fiscal
year.

(2) The difference between the number of units of average daily
attendance upon which allocations to the special education local plan
area are based for the fiscal year in which the computation is made
and the number of units of average daily attendance upon which
allocations to the special education local plan area were based for the
prior fiscal year.

Article 2.5. Computation of Adjustment

56836.155. (a) For the 1998–99 fiscal year, prior to calculating the
apportionment in Article 2 (commencing with Section 56836.06), the
superintendent shall perform the following calculation:

(1) Determine for each special education local plan area the
number of pupils with exceptional needs with the special disabilities
specified in subdivision (b) for pupils residing in the special
education local plan area based on the April 1996 pupil count.

(2) Determine for each special education local plan area the total
reported incidence of all disabilities for pupils of age 3 to 22 years,
inclusive, excluding pupils in placements as described in paragraph
(1) of subdivision (b).

(3) Determine the statewide total of reported incidence of special
disabilities determined pursuant to paragraph (1).

(4) Determine the statewide total reported incidence of all
disabilities determined pursuant to paragraph (2).

(b) For the purposes of paragraph (1) of subdivision (a), the
superintendent shall use the count of all pupils with exceptional
needs of age 3 to 22 years, inclusive, exclusive of placements in
paragraph (1) and inclusive of the disabilities in paragraph (2).

(1) Pupils in state operated programs, nonpublic schools, and
out-of-home placements.

(2) Pupils with low-incidence disabilities of autistic, hard of
hearing, deaf, visually impaired, deaf, blind, and severe orthopedic
impairment, except that, for the purposes of subdivision (a), pupils
in the disability category of orthopedic impairment shall be used in
the absence of special education local plan area counts of only severe
orthopedic impairment. To the count of low-incidence disabilities,
also add pupils in the disability category of traumatic brain injury.

(c) Calculate, for each special education local plan area, the
reported incidence of special disabilities as a percentage of its total
reported incidence of all disabilities by dividing the amount in
paragraph (1) of subdivision (a) by the amount in paragraph (2) of
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subdivision (a). The percentage amount is to be expressed to the
accuracy of one hundredth of a percentage point.

(d) Calculate the statewide total of reported incidence of special
disabilities as a percent of the statewide total incidence of all
disabilities by dividing the amount in paragraph (3) of subdivision
(a) by the amount in paragraph (4) of subdivision (a). The percent
amount is to be expressed to the accuracy of one hundredth of a
percentage point.

(e) For each special education local plan area whose percentage
of special disabilities calculated pursuant to subdivision (c) is greater
than the statewide percent of special disabilities pursuant to
subdivision (d), determine the number of excess pupils in the special
education local plan area as follows:

(1) Multiply the statewide percent of special disabilities
calculated in subdivision (d) by the count by the special education
local plan area of all disabilities determined pursuant to paragraph
(2) of subdivision (a).

(2) Subtract the amount calculated in paragraph (1) from the
count by the special education local plan area of special disabilities
determined pursuant to paragraph (1) of subdivision (a). Round this
number to the nearest whole number.

(f) Multiply the number of excess pupils calculated in subdivision
(e) by one thousand dollars ($1,000). This is the amount that each
special education local plan area having excess pupils is to receive as
a special disabilities adjustment in the 1998–99 fiscal year and that is
to be included in the total amount of funding received by the special
education local plan area pursuant to Section 56836.08.

Article 3. Licensed Children’s Institutions

56836.16. (a) For the 1980–81 fiscal year and each fiscal year
thereafter, the superintendent shall apportion to each district and
county superintendent providing programs pursuant to Article 5
(commencing with Section 56155) of Chapter 2 an amount equal to
the difference, if any, between (1) the costs of master contracts with
nonpublic, nonsectarian schools and agencies to provide special
education instruction, designated instruction and services, or both, to
pupils in licensed children’s institutions, foster family homes,
residential medical facilities, and other similar facilities funded under
this chapter, and (2) the state and federal income received by the
district or county superintendent for providing these programs. The
sum of the excess cost, plus any state or federal income for these
programs, shall not exceed the cost of master contracts with
nonpublic, nonsectarian schools and agencies to provide special
education and designated instruction and services for these pupils, as
determined by the superintendent.
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(b) The cost of master contracts with nonpublic, nonsectarian
schools and agencies that a district or county office of education
reports under this section shall not include any of the following costs
that a district, county office, or special education local plan area may
incur:

(1) Administrative or indirect costs for the local education agency.
(2) Direct support costs for the local education agency.
(3) Transportation costs provided either directly, or through a

nonpublic, nonsectarian school or agency master contract or
individual services agreement for use of services or equipment
owned, leased, or contracted, by a district, special education local
plan area, or county office for any pupils enrolled in nonpublic,
nonsectarian schools or agencies, unless provided directly or
subcontracted by that nonpublic, nonsectarian school or agency
pursuant to subdivisions (a) and (b) of Section 56366.

(4) Costs for services routinely provided by the district or county
office including the following, unless the board grants a waiver under
56101:

(A) School psychologist services other than those described in
Sections 56324 and 56363 and included in a master contract and
individual services agreement under subdivision (a) of Section 56366.

(B) School nurse services other than those described in Sections
49423.5, 56324, and 56363 and included in a master contract and
individual services agreement under subdivision (a) of Section 56366.

(C) Language, speech, and hearing services other than those
included in a master contract and individual services agreement
under subdivision (a) of Section 56366.

(D) Modified, specialized, or adapted physical education services
other than those included in a master contract and individual services
agreement under subdivision (a) of Section 56366.

(E) Other services not specified by a pupil’s individualized
education program or funded by the state on a caseload basis.

(5) Costs for nonspecial education programs or settings, including
those provided for individuals with exceptional needs between the
ages of birth and five years, inclusive, pursuant to Sections 56431 and
56441.8.

(6) Costs for nonpublic, nonsectarian school or agency
placements outside of the state unless the board has granted a waiver
pursuant to subdivisions (e) and (f) of Section 56365.

(7) Costs for related nonpublic, nonsectarian school pupil
assessments by a school psychologist or school nurse pursuant to
Sections 56320 and 56324.

(8) Costs for services that the nonpublic, nonsectarian school or
agency is not certified to provide.

(9) Costs for services provided by personnel who do not meet the
requirements specified in subdivision (l) of Section 56366.1.

(10) Costs for services provided by public school employees.
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(d) A nonpublic, nonsectarian school or agency shall not claim and
is not entitled to receive reimbursement for attendance unless the
site where the pupil is receiving special education or designated
instruction and services is certified.

56836.17. (a) The superintendent may reimburse each district
and county office of education providing programs pursuant to
Article 5 (commencing with Section 56155) of Chapter 2 for
assessment and identification costs for pupils in licensed children’s
institutions, foster family homes, residential medical facilities, and
other similar facilities who are placed in state-certified nonpublic,
nonsectarian schools.

(b) Actual costs under this section shall not include either
administrative or indirect costs, or any proration of support costs.

(c) The total amount reimbursed statewide under this section
shall not exceed the amount appropriated for these purposes in any
fiscal year. If the superintendent determines that this amount is
insufficient to reimburse all claims, the superintendent shall prorate
the deficiency among all districts or county offices submitting claims.

56836.18. (a) The superintendent shall establish and maintain an
emergency fund for the purpose of providing relief to special
education local plan areas when a licensed children’s institution,
foster family home, residential medical facility, or other similar
facility serving individuals with exceptional needs opens or expands
in a special education local plan area during the course of the school
year which impacts the special education local plan area, or when a
pupil is placed in a facility for which no public or state-certified
nonpublic program exists within the special education local plan area
in which the pupil’s individualized education program can be
implemented during the course of the school year and impacts the
educational program.

(b) The special education local plan area in which the impaction
occurs shall be responsible for submitting a written request to the
superintendent for emergency funding. The written request shall
contain, at a minimum, all of the following:

(1) Specific information on the new or expanded licensed
children’s institution, foster family home, residential medical facility,
or other similar facility described in subdivision (a), including
information on the new unserved or underserved pupils residing in
the facility, or specific information relating to the new unserved or
underserved pupils residing in those facilities.

(2) The identification of the steps undertaken demonstrating that
no public special education program exists within the special
education local plan area capable of programmatically meeting the
needs of the identified pupils.

(3) A plan from the special education local plan area describing
the services to be provided.
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(c) The superintendent shall approve, modify, or disapprove the
written request for emergency funding within 30 days of the receipt
of the written request and shall notify the special education local plan
area administrator, in writing, of the final decision.

(d) It is the intent of the Legislature that appropriations necessary
to fund these emergency situations shall be included in the Budget
Act for each fiscal year.

Article 4. Nonpublic, Nonsectarian School Contracts

56836.20. (a) The cost of master contracts with nonpublic,
nonsectarian schools and agencies that a special education local plan
area enters into shall not include any of the following costs that a
special education local plan area may incur:

(1) Administrative or indirect costs of the special education local
plan area.

(2) Direct support costs for the special education local plan area.
(3) Transportation costs provided either directly, or through a

nonpublic, nonsectarian school or agency contract for use of services
or equipment owned, leased, or contracted, by a special education
local plan area for any pupils enrolled in nonpublic, nonsectarian
schools or agencies, unless provided directly or subcontracted by that
nonpublic, nonsectarian school or agency pursuant to subdivisions
(a) and (b) of Section 56366.

(4) Costs for services routinely provided by the special education
local plan area including the following, unless the board grants a
waiver under Section 56101:

(A) School psychologist services other than those described in
Sections 56324 and 56363 and included in a master contract and
individual services agreement under subdivision (a) of Section 56366.

(B) School nurse services other than those described in Sections
49423.5, 56324, and 56363 and included in a master contract and
individual services agreement under subdivision (a) of Section 56366.

(C) Language, speech, and hearing services other than those
included in a master contract and individual services agreement
under subdivision (a) of Section 56366.

(D) Modified, specialized, or adapted physical education services
other than those included in a master contract and individual services
agreement under subdivision (a) of Section 56366.

(E) Other services not specified by a pupil’s individualized
education program or funded by the state on a caseload basis.

(5) Costs for nonspecial education programs or settings, including
those provided for individuals with exceptional needs between the
ages of birth and five years, inclusive, pursuant to Sections 56431 and
56441.8.
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(6) Costs for nonpublic, nonsectarian school or agency
placements outside of the state unless the board has granted a waiver
pursuant to subdivisions (e) and (f) of Section 56365.

(7) Costs for related nonpublic, nonsectarian school pupil
assessments by a school psychologist or school nurse pursuant to
Sections 56320 and 56324.

(8) Costs for services that the nonpublic, nonsectarian school or
agency is not certified to provide.

(9) Costs for services provided by personnel who do not meet the
requirements specified in subdivision (l) of Section 56366.1.

(10) Costs for services provided by public school employees.
(b) A nonpublic, nonsectarian school or agency shall not claim and

is not entitled to receive reimbursement for attendance unless the
site where the pupil is receiving special education or designated
instruction and services is certified.

56836.21. (a) The State Department of Education shall
administer an extraordinary cost pool to protect special education
local plan areas from the extraordinary costs associated with single
placements in nonpublic, nonsectarian schools. Funds shall be
appropriated for this purpose in the annual Budget Act. Special
education local plan areas shall be eligible for reimbursement from
this pool in accordance with this section.

(b) The threshold amount for claims under this section shall be the
lesser of the following:

(1) One percent of the allocation calculated pursuant to Section
56836.08 for the special education local plan area for the current fiscal
year for any special education local plan area that meets the criteria
in subdivision (a) of Section 56212.

(2) The State Department of Education shall calculate the
average cost of a nonpublic, nonsectarian school placement in the
1997–98 fiscal year. This amount shall be multiplied by 2.5, then by
one plus the inflation factor computed pursuant to Section 42238.1,
to obtain the alternative threshold amount for claims in the 1998–99
fiscal year. In subsequent fiscal years, the alternative threshold
amount shall be the alternative threshold amount for the prior fiscal
year multiplied by one plus the inflation factor computed pursuant
to Section 42238.1.

(c) Special education local plan areas shall be eligible to submit
claims for costs of any nonpublic, nonsectarian school placements
exceeding the threshold amount on forms developed by the State
Department of Education. All claims for a fiscal year shall be
submitted by November 30 following the close of the fiscal year. If the
total amount claimed by special education local plan areas exceeds
the amount appropriated, the claims shall be prorated.
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Article 5. Low Incidence Funding

56836.22. (a) Commencing with the 1985–86 fiscal year, and for
each fiscal year thereafter, funds to support specialized books,
materials, and equipment as required under the individualized
education program for each pupil with low incidence disabilities, as
defined in Section 56026.5, shall be determined by dividing the total
number of pupils with low incidence disabilities in the state, as
reported on December 1 of the prior fiscal year, into the annual
appropriation provided for this purpose in the Budget Act.

(b) The per-pupil entitlement determined pursuant to
subdivision (a) shall be multiplied by the number of pupils with low
incidence disabilities in each special education local plan area to
determine the total funds available for each local plan.

(c) The superintendent shall apportion the amount determined
pursuant to subdivision (b) to the special education local plan area
for purposes of purchasing and coordinating the use of specialized
books, materials, and equipment.

(d) As a condition of receiving these funds, the special education
local plan area shall ensure that the appropriate books, materials, and
equipment are purchased, that the use of the equipment is
coordinated as necessary, and that the books, materials, and
equipment are reassigned to local educational agencies within the
special education local plan area once the agency that originally
received the books, materials, and equipment no longer needs them.

(e) It is the intent of the Legislature that special education local
plan areas share unused specialized books, materials, and equipment
with neighboring special education local plan areas.

Article 6. Program Specialists and Administration of Regionalized
Operations and Services

56836.23. Funds for regionalized operations and services and the
direct instructional support of program specialists shall be
apportioned to the special education local plan areas. As a condition
to receiving those funds, the special education local plan area shall
assure that all functions listed below are performed in accordance
with the description set forth in its local plan adopted pursuant to
subdivision (c) of Section 56205:

(a) Coordination of the special education local plan area and the
implementation of the local plan.

(b) Coordinated system of identification and assessment.
(c) Coordinated system of procedural safeguards.
(d) Coordinated system of staff development and parent

education.
(e) Coordinated system of curriculum development and

alignment with the core curriculum.
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(f) Coordinated system of internal program review, evaluation of
the effectiveness of the local plan, and implementation of a local plan
accountability mechanism.

(g) Coordinated system of data collection and management.
(h) Coordination of interagency agreements.
(i) Coordination of services to medical facilities.
(j) Coordination of services to licensed children’s institutions and

foster family homes.
(k) Preparation and transmission of required special education

local plan area reports.
(l) Fiscal and logistical support of the community advisory

committee.
(m) Coordination of transportation services for individuals with

exceptional needs.
(n) Coordination of career and vocational education and

transition services.
(o) Assurance of full educational opportunity.
(p) Fiscal administration and the allocation of state and federal

funds pursuant to Section 56836.01.
(q) Direct instructional program support that may be provided by

program specialists in accordance with Section 56368.
56836.24. Commencing with the 1998–99 fiscal year and each year

thereafter, the superintendent shall make the following
computations to determine the amount of funding for the purposes
specified in Section 56836.23 to apportion to each special education
local plan area for the fiscal year in which the computation is made:

(a) For the 1998–99 fiscal year the superintendent shall make the
following computations:

(1) Multiply the total amount of state General Fund money
allocated to the special education local plan areas in the 1997–98 fiscal
year, for the purposes of Article 9 (commencing with Section 56780)
of Chapter 7, as that chapter existed on December 31, 1998, by one
plus the inflation factor computed pursuant to subdivision (b) of
Section 42238.1 for the 1998–99 fiscal year.

(2) Divide the amount calculated in paragraph (1) by the units of
average daily attendance reported for the special education local
plan area for the 1997–98 fiscal year.

(3) To determine the amount to be allocated to each special
education local plan area in the 1998–99 fiscal year, the
superintendent shall multiply the amount computed in paragraph
(2) by the number of units of average daily attendance reported for
the special education local plan area for the 1998–99 fiscal year,
except that a special education local plan area designated as a
necessary small special education local plan area in accordance with
Section 56212 and reporting fewer than 15,000 units of average daily
attendance for the 1998–99 fiscal year shall be deemed to have 15,000
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units of average daily attendance, and no special education local plan
area shall receive less than it received in the 1997–98 fiscal year.

(b) For the 1999–2000 fiscal year and each fiscal year thereafter,
the superintendent shall make the following calculations:

(1) Multiply the amount determined in paragraph (2) of
subdivision (a) by one plus the inflation factor computed pursuant
to subdivision (b) of Section 42238.1 for the current fiscal year.

(2) Multiply the amount determined in paragraph (1) by the
number of units of average daily attendance reported for the special
education local plan area for the current fiscal year, except that a
special education local plan area designated as a necessary small
special education local plan area in accordance with Section 56212
and reporting fewer than 15,000 units of average daily attendance for
the current fiscal year shall be deemed to have 15,000 units of average
daily attendance.

56836.25. Funds received pursuant to this article shall be
expended for the purposes specified in Section 56836.23.

SEC. 66. (a) The Legislature finds and declares as follows:
(1) The individuals with Disabilities Education Act (20 U.S.C. Sec.

1400 et seq.), as amended by the Individuals with Disabilities
Education Act Amendments of 1997 (105 P.L. 17), effective in part
upon enactment and in part as further specified in the act, provides
as follows:

‘‘Sec. 612. STATE ELIGIBILITY.
(a) In general.--A State is eligible for assistance under this part for

a fiscal year if the State demonstrates to the satisfaction of the
Secretary that the State has in effect policies and procedures to
ensure that it meets each of the following conditions:

[Language Omitted]
(5) LEAST RESTRICTIVE ENVIRONMENT-
(A) IN GENERAL-To the maximum extent appropriate, children

with disabilities, including children in public or private institutions
or other care facilities, are educated with children who are not
disabled, and special classes, separate schooling, or other removal of
children with disabilities from the regular educational environment
occurs only when the nature or severity of the disability of a child is
such that education in regular classes with the use of supplementary
aids and services cannot be achieved satisfactorily.

(B) ADDITIONAL REQUIREMENT-
(i) IN GENERAL-If the State uses a funding mechanism by which

the State distributes State funds on the basis of the type of setting in
which a child is served, the funding mechanism does not result in
placements that violate the requirements of subparagraph (A).

(ii) ASSURANCE-If the State does not have policies and
procedures to ensure compliance with clause (i), the State shall
provide the Secretary an assurance that it will revise the funding
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mechanism as soon as feasible to ensure that such mechanism does
not result in such placements.

[Language Omitted]’’
(16) PERFORMANCE GOALS AND INDICATORS—The State—

(A) has established goals for the performance of children with
disabilities in the State that—

(i) will promote the purposes of this Act, as stated in section
601(d); and

(ii) are consistent, to the maximum extent appropriate, with other
goals and standards for children established by the State;

(B) has established performance indicators the State will use to
assess progress toward achieving those goals that, at a minimum,
address the performance of children with disabilities on assessments,
drop-out rates, and graduation rates;

(C) will, every two years, report to the Secretary and the public
on the progress of the State, and of children with disabilities in the
State, toward meeting the goals established under subparagraph (A);
and

(D) based on its assessment of that progress, will revise its State
improvement plan under subpart 1 of part D as may be needed to
improve its performance, if the State receives assistance under that
subpart.
(17) PARTICIPATION IN ASSESSMENTS—

(A) IN GENERAL-Children with disabilities are included in
general State and district-wide assessment programs, with
appropriate accommodations, where necessary. As appropriate, the
State or local education agency—

(i) develops guidelines for the participation of children with
disabilities in alternate assessments for those children who cannot
participate in State and district-wide assessment programs; and

(ii) develops and, beginning not later than July 1, 2000, conducts
those alternate assessments.

(B) REPORTS-The State educational agency makes available to
the public, and reports to the public with the same frequency and in
the same detail as it reports on the assessment of nondisabled
children, the following:

(i) The number of children with disabilities participating in
regular assessments.

(ii) The number of those children participating in alternate
assessments.

(iii) (I) The performance of those children on regular
assessments (beginning not later than July 1, 1998) and on alternate
assessments (not later than July 1, 2000), if doing so would be
statistically sound and would not result in the disclosure of
performance results identifiable to individual children.

(II) Data relating to the performance of children described under
subclause (I) shall be disaggregated—
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(aa) for assessments conducted after July 1, 1998; and
(bb) for assessments conducted before July 1, 1998, if the State is

required to disaggregate such data prior to July 1, 1998.
[Language Omitted]’’
‘‘Sec. 616. WITHHOLDING AND JUDICIAL REVIEW
(a) WITHHOLDING OF PAYMENTS-
(1) IN GENERAL-Whenever the Secretary, after reasonable

notice and opportunity for hearing to the State educational agency
involved (and to any local educational agency or State agency
affected by any failure described in subparagraph (B)), finds—

(A) that there has been a failure by the State to comply
substantially with any provision of this part; or

(B) that there is a failure to comply with any condition of a local
educational agency’s or State agency’s eligibility under this part,
including the terms of any agreement to achieve compliance with
this part within the timelines specified in the agreement; the
Secretary shall, after notifying the State educational agency,
withhold, in whole or in part, any further payments to the State under
this part, or refer the matter for appropriate enforcement action,
which may include referral to the Department of Justice.

(2) NATURE OF WITHHOLDING-If the Secretary withholds
further payments under paragraph (1), the Secretary may
determine that such withholding will be limited to programs or
projects, or portions thereof affected by the failure, or that the State
educational agency shall not make further payments under this part
to specified local educational agencies or State agencies affected by
the failure. Until the Secretary is satisfied that there if no longer any
failure to comply with the provisions of this part, as specified in
subparagraph (A) or (B) of paragraph (1), payments to the State
under this part shall be withheld in whole or in part, or payments by
the State educational agency under this part shall be limited to local
educational agencies and State agencies whose actions did not cause
or were not involved in the failure, as the case may be. Any State
educational agency, State agency, or local educational agency that
has received notice under paragraph (1) shall, by means of a public
notice, take such measures as may be necessary to bring the
pendency of an action pursuant to this subsection to the attention of
the public within the jurisdiction of such agency.’’

[Language Omitted]’’
(2) State and local education agencies are required to abide by

federal laws that are in effect.
(b) This section shall remain in effect only if the Individuals with

Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.), as amended
by the Individuals with Disabilities Education Act Amendments of
1997 (105 P.L. 17), is not further amended or repealed, and this
section is repealed upon any further amendment or repeal of the
Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et
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seq.), as amended by the Individuals with Disabilities Education Act
Amendments of 1997 (105 P.L. 17).

(c) It is the intent of the Legislature that this section be reenacted
to incorporate any changes to the Individuals with Disabilities
Education Act (20 U.S.C. Sec. 1400 et seq.), as amended by the
Individuals with Disabilities Education Act Amendments of 1997 (105
P.L. 17), as soon as possible after the amendment of the Individuals
with Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.), as
amended by the Individuals with Disabilities Education Act
Amendments of 1997 (105 P.L. 17).

SEC. 67. (a) The Office of the Legislative Analyst, in conjunction
with the Department of Finance and the State Department of
Education, shall conduct a study to gather, analyze, and report on
data that would indicate the extent to which the incidence of
disabilities, that are medically defined or severe and significantly
above-average in cost, or both, are evenly or unevenly distributed
among the population of special education local plan areas. The
Office of the Legislative Analyst shall contract for both the
development of the request for proposal for the study and for the
study itself. The Office of the Legislative Analyst, the Department of
Finance, and the State Department of Education, shall submit a
report of the contractor’s findings and recommendations no later
than June 1, 1998, to the Governor and the appropriate policy and
fiscal committees of the California State Senate and the California
State Assembly. The report shall include, if feasible and appropriate,
a method to adjust the funding formula contained in Chapter 7.2
(commencing with Section 56836) of Part 30 of the Education Code
in order to recognize the distribution of disabilities that are medically
defined or severe and significantly above-average in cost, or both,
among the special education local plan areas. The report shall use the
definition of severe orthopedic impairment developed by the State
Department of Education pursuant to Section 70.

(b) There is hereby appropriated to the State Department of
Education for transfer to the Office of the Legislative Analyst for the
1997–98 fiscal year the sum of two hundred thousand dollars
($200,000) from supplemental federal special education grant funds
for Part B of the Individuals with Disabilities Education Act. The
funds are only to be used for the purpose of contracting for the
request for proposal and study in subdivisions (a) and (b) and for the
purpose of paying any necessary overhead associated with the
supervision of the independent contracts. Provision 1 of Item
6110-161-0890 of the 1997–98 Budget Act on funds received over the
amount of federal funds budgeted shall only apply to the balance of
supplemental federal special education grant funds for Part B of the
Individuals with Disabilities Education Act remaining after the
appropriation made by this subdivision is deducted from that
supplemental funding.
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(c) Of the amount needed to fully fund the equalization formula
in Article 2 (commencing with Section 56836.06) of Chapter 7.2 of
Part 30 of the Education Code as it read on January 1, 1998, fifteen
million dollars ($15,000,000) shall be available for an adjustment to
that formula pursuant to the results of the study required pursuant
to Section 67. The amount actually required to fully fund the
adjustment enacted by an act of the Legislature subsequent to the
results of the study shall be funded in whole in the 1998–99 fiscal year
if eighty million dollars ($80,000,000), or more, in federal funds
becomes available, or proportionately less if less federal funds are
available, during years of equalization carried out pursuant to Article
2 (commencing with Section 56836.06) of Chapter 7.2 of Part 30 of the
Education Code. At the time an adjustment is enacted, the formula
in Article 2 (commencing with Section 56836.06) of Chapter 7.2 of
Part 30 of the Education Code shall also be amended in an act other
than the Budget Act to reduce the full funding level by the total cost
of the adjustment which may be more or less than fifteen million
dollars ($15,000,000) such that the total cost of the formula in Article
2 (commencing with Section 56836.06) of Chapter 7.2 of Part 30 of the
Education Code plus the adjustment shall equal the cost of the
equalization formula as it existed before enacting the adjustment.
The adjustment shall be enacted to amend or replace the formula
established in Article 2.5 (commencing with Section 56836.155) of
Chapter 7.2 of Part 30 of the Education Code and shall not be enacted
in addition to the formula established in that article.

SEC. 68. (a) The Office of the Legislative Analyst, the
Department of Finance, and the State Department of Education
shall conduct a study, in consultation with the other interested
parties, of nonpublic school and nonpublic agency costs as compared
to the cost of public school placements, the cause of continuing
increases in nonpublic school and agency costs, and
recommendations for cost containment. In carrying out this study the
Office of the Legislative Analyst shall examine the impact on
nonpublic school and nonpublic agency costs of children residing in
out-of-home placements, and of mediation and due process hearings.
The Office of the Legislative Analyst may contract with an
independent party to conduct this study on behalf of the Office of the
Legislative Analyst. The Office of the Legislative Analyst shall submit
a final report of its findings and recommendations on or before May
1, 1998, to the appropriate policy and fiscal committees of the Senate
and the Assembly of the California Legislature.

(b) There is hereby appropriated to the State Department of
Education for transfer to the Office of the Legislative Analyst for the
1997–98 fiscal year the sum of one hundred thousand dollars
($100,000) from supplemental federal special education grant funds
for Part B of the Individuals with Disabilities Education Act. The
funds are only to be used for the purpose of conducting the study in
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subdivision (a). Provision 1 of Item 6110-161-0890 of the 1997–98
Budget Act on funds received over the amount of federal funds
budgeted shall only apply to the balance of supplemental federal
special education grant funds for Part B of the Individuals with
Disabilities Education Act remaining after the appropriation made
by this subdivision is deducted from that supplemental funding.

SEC. 69. (a) The State Department of Education shall convene
a working group to develop recommendations for improving the
compliance of state and local education agencies with state and
federal special education laws and regulations. These
recommendations shall define how the State Department of
Education and local education agencies will assure and maintain
compliance of special education laws and regulations in providing
services to individuals with exceptional needs. Final
recommendations shall include, but not be limited to, state
compliance training and technical assistance, state review and
monitoring of local compliance, the state complaint process and
timetable, state corrective action and follow up, and local and state
agency sanctions for noncompliance.

(b) The working group shall include members representing the
State Board of Education, the State Department of Education, county
offices of education, school districts, special education local plan
areas, the Special Education Advisory Commission, the State
Department of Education administrative hearing office, the federal
Office of Civil Rights or Office for Special Education Programs,
organizations advocating for, or consisting of, individuals with
exceptional needs and their families, parents of individuals with
exceptional needs, and organizations representing school teachers
and other support services staff serving individuals with exceptional
needs. It is the intent of the Legislature that the working group
convened by the State Department of Education shall include a
balance of members representing state and local education agencies
and employees, and members representing individuals with
exceptional needs and their families.

(c) The State Department of Education shall submit a report of
the working group’s recommendations no later than September 1,
1998, to the Governor and the appropriate policy and fiscal
committees of the Senate and the Assembly of the California
Legislature.

SEC. 70. On or before January 1, 1998, the State Department of
Education shall develop a definition of severe orthopedic
impairment for use in the application and distribution of
low-incidence funding in the 1998–99 fiscal year.

SEC. 71. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because this
act provides for offsetting savings to local agencies or school districts
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that result in no net costs to the local agencies or school districts,
within the meaning of Section 17556 of the Government Code.

Notwithstanding Section 17580 of the Government Code, unless
otherwise specified, the provisions of this act shall become operative
on the same date that the act takes effect pursuant to the California
Constitution.

SEC. 72. Funding for this bill, except as provided in Sections 67
and 68 of this bill, shall be contingent upon the enactment of an
appropriation in the annual Budget Act.

O
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Effective: October 5, 2010

United States Code Annotated Currentness
Title 20. Education

Chapter 33. Education of Individuals with Disabilities (Refs & Annos)
Subchapter I. General Provisions

§ 1401. Definitions

Except as otherwise provided, in this chapter:

(1) Assistive technology device

(A) In general

The term “assistive technology device” means any item, piece of equipment, or product system, whether ac-
quired commercially off the shelf, modified, or customized, that is used to increase, maintain, or improve
functional capabilities of a child with a disability.

(B) Exception

The term does not include a medical device that is surgically implanted, or the replacement of such device.

(2) Assistive technology service

The term “assistive technology service” means any service that directly assists a child with a disability in the
selection, acquisition, or use of an assistive technology device. Such term includes--

(A) the evaluation of the needs of such child, including a functional evaluation of the child in the child's
customary environment;

(B) purchasing, leasing, or otherwise providing for the acquisition of assistive technology devices by such
child;

(C) selecting, designing, fitting, customizing, adapting, applying, maintaining, repairing, or replacing assist-
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ive technology devices;

(D) coordinating and using other therapies, interventions, or services with assistive technology devices, such
as those associated with existing education and rehabilitation plans and programs;

(E) training or technical assistance for such child, or, where appropriate, the family of such child; and

(F) training or technical assistance for professionals (including individuals providing education and rehabil-
itation services), employers, or other individuals who provide services to, employ, or are otherwise substan-
tially involved in the major life functions of such child.

(3) Child with a disability

(A) In general

The term “child with a disability” means a child--

(i) with intellectual disabilities, hearing impairments (including deafness), speech or language impair-
ments, visual impairments (including blindness), serious emotional disturbance (referred to in this chapter
as “emotional disturbance”), orthopedic impairments, autism, traumatic brain injury, other health impair-
ments, or specific learning disabilities; and

(ii) who, by reason thereof, needs special education and related services.

(B) Child aged 3 through 9

The term “child with a disability” for a child aged 3 through 9 (or any subset of that age range, including
ages 3 through 5), may, at the discretion of the State and the local educational agency, include a child--

(i) experiencing developmental delays, as defined by the State and as measured by appropriate diagnostic
instruments and procedures, in 1 or more of the following areas: physical development; cognitive devel-
opment; communication development; social or emotional development; or adaptive development; and

(ii) who, by reason thereof, needs special education and related services.

(4) Core academic subjects

The term “core academic subjects” has the meaning given the term in section 9101 of the Elementary and Sec-
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ondary Education Act of 1965 [20 U.S.C.A. § 7801].

(5) Educational service agency

The term “educational service agency”--

(A) means a regional public multiservice agency--

(i) authorized by State law to develop, manage, and provide services or programs to local educational
agencies; and

(ii) recognized as an administrative agency for purposes of the provision of special education and related
services provided within public elementary schools and secondary schools of the State; and

(B) includes any other public institution or agency having administrative control and direction over a public
elementary school or secondary school.

(6) Elementary school

The term “elementary school” means a nonprofit institutional day or residential school, including a public ele-
mentary charter school, that provides elementary education, as determined under State law.

(7) Equipment

The term “equipment” includes--

(A) machinery, utilities, and built-in equipment, and any necessary enclosures or structures to house such
machinery, utilities, or equipment; and

(B) all other items necessary for the functioning of a particular facility as a facility for the provision of edu-
cational services, including items such as instructional equipment and necessary furniture; printed, pub-
lished, and audio-visual instructional materials; telecommunications, sensory, and other technological aids
and devices; and books, periodicals, documents, and other related materials.

(8) Excess costs

The term “excess costs” means those costs that are in excess of the average annual per-student expenditure in
a local educational agency during the preceding school year for an elementary school or secondary school stu-
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dent, as may be appropriate, and which shall be computed after deducting--

(A) amounts received--

(i) under subchapter II;

(ii) under part A of title I of the Elementary and Secondary Education Act of 1965 [20 U.S.C.A. § 6311 et
seq.]; and

(iii) under parts A and B of title III of that Act [20 U.S.C.A. § 6811 et seq. and 20 U.S.C.A. § 6891 et seq.
]; and

(B) any State or local funds expended for programs that would qualify for assistance under any of those
parts.

(9) Free appropriate public education

The term “free appropriate public education” means special education and related services that--

(A) have been provided at public expense, under public supervision and direction, and without charge;

(B) meet the standards of the State educational agency;

(C) include an appropriate preschool, elementary school, or secondary school education in the State in-
volved; and

(D) are provided in conformity with the individualized education program required under section 1414(d) of
this title.

(10) Highly qualified

(A) In general

For any special education teacher, the term “highly qualified” has the meaning given the term in section
9101 of the Elementary and Secondary Education Act of 1965 [20 U.S.C.A. § 7801], except that such term
also--
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(i) includes the requirements described in subparagraph (B); and

(ii) includes the option for teachers to meet the requirements of section 9101 of such Act by meeting the
requirements of subparagraph (C) or (D).

(B) Requirements for special education teachers

When used with respect to any public elementary school or secondary school special education teacher
teaching in a State, such term means that--

(i) the teacher has obtained full State certification as a special education teacher (including certification
obtained through alternative routes to certification), or passed the State special education teacher licensing
examination, and holds a license to teach in the State as a special education teacher, except that when
used with respect to any teacher teaching in a public charter school, the term means that the teacher meets
the requirements set forth in the State's public charter school law;

(ii) the teacher has not had special education certification or licensure requirements waived on an emer-
gency, temporary, or provisional basis; and

(iii) the teacher holds at least a bachelor's degree.

(C) Special education teachers teaching to alternate achievement standards

When used with respect to a special education teacher who teaches core academic subjects exclusively to
children who are assessed against alternate achievement standards established under the regulations promul-
gated under section 1111(b)(1) of the Elementary and Secondary Education Act of 1965 [20 U.S.C.A. §
6311(b)(1)], such term means the teacher, whether new or not new to the profession, may either--

(i) meet the applicable requirements of section 9101 of such Act [20 U.S.C.A. § 7801] for any elementary,
middle, or secondary school teacher who is new or not new to the profession; or

(ii) meet the requirements of subparagraph (B) or (C) of section 9101(23) of such Act as applied to an ele-
mentary school teacher, or, in the case of instruction above the elementary level, has subject matter know-
ledge appropriate to the level of instruction being provided, as determined by the State, needed to effect-
ively teach to those standards.

(D) Special education teachers teaching multiple subjects

When used with respect to a special education teacher who teaches 2 or more core academic subjects ex-
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clusively to children with disabilities, such term means that the teacher may either--

(i) meet the applicable requirements of section 9101 of the Elementary and Secondary Education Act of
1965 [20 U.S.C.A. § 7801] for any elementary, middle, or secondary school teacher who is new or not
new to the profession;

(ii) in the case of a teacher who is not new to the profession, demonstrate competence in all the core aca-
demic subjects in which the teacher teaches in the same manner as is required for an elementary, middle,
or secondary school teacher who is not new to the profession under section 9101(23)(C)(ii) of such Act,
which may include a single, high objective uniform State standard of evaluation covering multiple sub-
jects; or

(iii) in the case of a new special education teacher who teaches multiple subjects and who is highly quali-
fied in mathematics, language arts, or science, demonstrate competence in the other core academic sub-
jects in which the teacher teaches in the same manner as is required for an elementary, middle, or second-
ary school teacher under section 9101(23)(C)(ii) of such Act, which may include a single, high objective
uniform State standard of evaluation covering multiple subjects, not later than 2 years after the date of
employment.

(E) Rule of construction

Notwithstanding any other individual right of action that a parent or student may maintain under this
subchapter, nothing in this section or subchapter shall be construed to create a right of action on behalf of an
individual student or class of students for the failure of a particular State educational agency or local educa-
tional agency employee to be highly qualified.

(F) Definition for purposes of the ESEA

A teacher who is highly qualified under this paragraph shall be considered highly qualified for purposes of
the Elementary and Secondary Education Act of 1965 [20 U.S.C.A. § 6301 et seq.].

(11) Homeless children

The term “homeless children” has the meaning given the term “homeless children and youths” in section
11434a of Title 42.

(12) Indian

The term “Indian” means an individual who is a member of an Indian tribe.
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(13) Indian tribe

The term “Indian tribe” means any Federal or State Indian tribe, band, rancheria, pueblo, colony, or com-
munity, including any Alaska Native village or regional village corporation (as defined in or established under
the Alaska Native Claims Settlement Act (43 U.S.C. 1601 et seq.)).

(14) Individualized education program; IEP

The term “individualized education program” or “IEP” means a written statement for each child with a disab-
ility that is developed, reviewed, and revised in accordance with section 1414(d) of this title.

(15) Individualized family service plan

The term “individualized family service plan” has the meaning given the term in section 1436 of this title.

(16) Infant or toddler with a disability

The term “infant or toddler with a disability” has the meaning given the term in section 1432 of this title.

(17) Institution of higher education

The term “institution of higher education”--

(A) has the meaning given the term in section 1001 of this title; and

(B) also includes any community college receiving funding from the Secretary of the Interior under the Tri-
bally Controlled Colleges and Universities Assistance Act of 1978.

(18) Limited English proficient

The term “limited English proficient” has the meaning given the term in section 9101 of the Elementary and
Secondary Education Act of 1965 [20 U.S.C.A. § 7801].

(19) Local educational agency

(A) In general
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The term “local educational agency” means a public board of education or other public authority legally
constituted within a State for either administrative control or direction of, or to perform a service function
for, public elementary schools or secondary schools in a city, county, township, school district, or other
political subdivision of a State, or for such combination of school districts or counties as are recognized in a
State as an administrative agency for its public elementary schools or secondary schools.

(B) Educational service agencies and other public institutions or agencies

The term includes--

(i) an educational service agency; and

(ii) any other public institution or agency having administrative control and direction of a public element-
ary school or secondary school.

(C) BIA funded schools

The term includes an elementary school or secondary school funded by the Bureau of Indian Affairs, but
only to the extent that such inclusion makes the school eligible for programs for which specific eligibility is
not provided to the school in another provision of law and the school does not have a student population that
is smaller than the student population of the local educational agency receiving assistance under this chapter
with the smallest student population, except that the school shall not be subject to the jurisdiction of any
State educational agency other than the Bureau of Indian Affairs.

(20) Native language

The term “native language”, when used with respect to an individual who is limited English proficient, means
the language normally used by the individual or, in the case of a child, the language normally used by the par-
ents of the child.

(21) Nonprofit

The term “nonprofit”, as applied to a school, agency, organization, or institution, means a school, agency, or-
ganization, or institution owned and operated by 1 or more nonprofit corporations or associations no part of
the net earnings of which inures, or may lawfully inure, to the benefit of any private shareholder or individual.

(22) Outlying area

The term “outlying area” means the United States Virgin Islands, Guam, American Samoa, and the Common-
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wealth of the Northern Mariana Islands.

(23) Parent

The term “parent” means--

(A) a natural, adoptive, or foster parent of a child (unless a foster parent is prohibited by State law from
serving as a parent);

(B) a guardian (but not the State if the child is a ward of the State);

(C) an individual acting in the place of a natural or adoptive parent (including a grandparent, stepparent, or
other relative) with whom the child lives, or an individual who is legally responsible for the child's welfare;
or

(D) except as used in sections 1415(b)(2) and 1439(a)(5) of this title, an individual assigned under either of
those sections to be a surrogate parent.

(24) Parent organization

The term “parent organization” has the meaning given the term in section 1471(g) of this title.

(25) Parent training and information center

The term “parent training and information center” means a center assisted under section 1471 or 1472 of this
title.

(26) Related services

(A) In general

The term “related services” means transportation, and such developmental, corrective, and other supportive
services (including speech-language pathology and audiology services, interpreting services, psychological
services, physical and occupational therapy, recreation, including therapeutic recreation, social work ser-
vices, school nurse services designed to enable a child with a disability to receive a free appropriate public
education as described in the individualized education program of the child, counseling services, including
rehabilitation counseling, orientation and mobility services, and medical services, except that such medical
services shall be for diagnostic and evaluation purposes only) as may be required to assist a child with a dis-
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ability to benefit from special education, and includes the early identification and assessment of disabling
conditions in children.

(B) Exception

The term does not include a medical device that is surgically implanted, or the replacement of such device.

(27) Secondary school

The term “secondary school” means a nonprofit institutional day or residential school, including a public sec-
ondary charter school, that provides secondary education, as determined under State law, except that it does
not include any education beyond grade 12.

(28) Secretary

The term “Secretary” means the Secretary of Education.

(29) Special education

The term “special education” means specially designed instruction, at no cost to parents, to meet the unique
needs of a child with a disability, including--

(A) instruction conducted in the classroom, in the home, in hospitals and institutions, and in other settings;
and

(B) instruction in physical education.

(30) Specific learning disability

(A) In general

The term “specific learning disability” means a disorder in 1 or more of the basic psychological processes
involved in understanding or in using language, spoken or written, which disorder may manifest itself in the
imperfect ability to listen, think, speak, read, write, spell, or do mathematical calculations.

(B) Disorders included
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Such term includes such conditions as perceptual disabilities, brain injury, minimal brain dysfunction, dys-
lexia, and developmental aphasia.

(C) Disorders not included

Such term does not include a learning problem that is primarily the result of visual, hearing, or motor disab-
ilities, of intellectual disabilities, of emotional disturbance, or of environmental, cultural, or economic dis-
advantage.

(31) State

The term “State” means each of the 50 States, the District of Columbia, the Commonwealth of Puerto Rico,
and each of the outlying areas.

(32) State educational agency

The term “State educational agency” means the State board of education or other agency or officer primarily
responsible for the State supervision of public elementary schools and secondary schools, or, if there is no
such officer or agency, an officer or agency designated by the Governor or by State law.

(33) Supplementary aids and services

The term “supplementary aids and services” means aids, services, and other supports that are provided in reg-
ular education classes or other education-related settings to enable children with disabilities to be educated
with nondisabled children to the maximum extent appropriate in accordance with section 1412(a)(5) of this
title.

(34) Transition services

The term “transition services” means a coordinated set of activities for a child with a disability that--

(A) is designed to be within a results-oriented process, that is focused on improving the academic and func-
tional achievement of the child with a disability to facilitate the child's movement from school to post-
school activities, including post-secondary education, vocational education, integrated employment
(including supported employment), continuing and adult education, adult services, independent living, or
community participation;

(B) is based on the individual child's needs, taking into account the child's strengths, preferences, and in-
terests; and
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(C) includes instruction, related services, community experiences, the development of employment and oth-
er post-school adult living objectives, and, when appropriate, acquisition of daily living skills and functional
vocational evaluation.

(35) Universal design

The term “universal design” has the meaning given the term in section 3002 of Title 29.

(36) Ward of the State

(A) In general

The term “ward of the State” means a child who, as determined by the State where the child resides, is a
foster child, is a ward of the State, or is in the custody of a public child welfare agency.

(B) Exception

The term does not include a foster child who has a foster parent who meets the definition of a parent in
paragraph (23).

CREDIT(S)

(Pub.L. 91-230, Title VI, § 602, as added Pub.L. 108-446, Title I, § 101, Dec. 3, 2004, 118 Stat. 2652; amended
Pub.L. 110-315, Title IX, § 941(k)(2)(C), Aug. 14, 2008, 122 Stat. 3466; Pub.L. 111-256, § 2(b)(2), Oct. 5,
2010, 124 Stat. 2643.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

2004 Acts. House Conference Report No. 108-779, see 2004 U.S. Code Cong. and Adm. News, p. 2480.

Statement by President, see 2004 U.S. Code Cong. and Adm. News, p. S43.

2008 Acts. House Conference Report No. 110-803, see 2008 U.S. Code Cong. and Adm. News, p. 1124.

References in Text

This chapter, referred to in text, originally read “this title”, meaning Title VI of Pub.L. 91-230, Title VI, §§ 601
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to 682, as revised generally by Pub.L. 108-446, Title I, § 101, Dec. 3, 2004, 118 Stat. 2647, popularly known as
the Individuals with Disabilities Education Act, also known as IDEA, which is classified to this chapter.

The Elementary and Secondary Education Act of 1965, referred to in text, is Pub.L. 89-10, April 11, 1965, 79
Stat. 27, as generally amended by the No Child Left Behind Act of 2001, Pub.L. 107-110, Jan. 8, 2002, 115 Stat.
1425, which is classified principally to chapter 70 of this title, 20 U.S.C.A. § 6301 et seq. Section 1111(b)(1) of
the Elementary and Secondary Education Act of 1965 is Pub.L. 89-10, Title IX, § 1111(b), as added Pub.L.
107-110, Title I, § 101, Jan. 8, 2002, 115 Stat. 1444, and amended, which is classified to 20 U.S.C.A. §
6311(b)(1). Section 9101 of the Elementary and Secondary Education Act of 1965 is Pub.L. 89-10, Title IX, §
9101, as added Pub.L. 107-110, Title IX, § 901, Jan. 8, 2002, 115 Stat. 1956, which is classified to 20 U.S.C.A.
§ 7801. For historical perspective on the Act, see Codifications note set out preceding 20 U.S.C.A. § 6301. For
complete classification, see Short Title notes set out under 20 U.S.C.A. § 6301 and Tables.

Part A of title I of the Elementary and Secondary Education Act of 1965, referred to in par. (8)(A)(ii), is Pub.L.
89-10, Title I, Part A, §§ 1111 to 1127, as added Pub.L. 107-110, Title I, § 101, Jan. 8, 2002, 115 Stat. 1444,
which is classified to part A of subchapter I of chapter 70 of this title, 20 U.S.C.A. § 6311 et seq. Parts A and B
of Title III of that Act, referred to in par. (8)(A)(iii), are Pub.L. 89-10, Title III, Parts A and B, § 3101 et seq.
and § 3201 et seq., as added Pub.L. 107-110, Title III, § 301, Jan. 8, 2002, 115 Stat. 1690, 1706, which are clas-
sified to parts A and B of subchapter III of chapter 70 of this title, 20 U.S.C.A. §§ 6811 et seq. and 6891 et seq.

This subchapter, referred to in par. (10)(E), originally read “this part”, meaning part A of the Individuals with
Disabilities Education Act, Pub.L. 91-230, Title VI, §§ 601 to 610, as added Pub.L. 108-446, Title I, § 101, Dec.
3, 2004, 118 Stat. 2647, which is classified to this subchapter.

The Alaska Native Claims Settlement Act, referred to in par. (13), is Pub.L. 92-203, Dec. 18, 1971, 85 Stat. 688,
also known as ANCSA, which is classified principally to chapter 33 of Title 43, 43 U.S.C.A. § 1601 et seq.

The Tribally Controlled Colleges and Universities Assistance Act of 1978, referred to in par. (17)(B), is Pub.L.
95-471, Oct. 17, 1978, 92 Stat. 1325, as amended, formerly known as the Tribally Controlled College or Uni-
versity Assistance Act of 1978, which is classified principally to chapter 20 of Title 25, 25 U.S.C.A. § 1801 et
seq. For complete classification, see Short Title note set out under 25 U.S.C.A. § 1801 and Tables.

Codifications

Title VI of Pub.L. 91-230, as amended by Pub.L. 108-446, is set out as subchapters I to IV of this chapter con-
sisting of 20 U.S.C.A. §§ 1400 to 1482. These sections are shown as having been added by Pub.L. 108-446
without reference to the intervening amendments to Pub.L. 91-230 between 1970 and 2004 because of the ex-
tensive revision of the provisions of Title VI of Pub.L. 91-230 pursuant to Pub.L. 108-446.

Amendments
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2010 Amendments. Subsec. (3)(A)(i). Pub.L. 111-256, § 2(b)(2)(A), struck out “with mental retardation” and in-
serted “with intellectual disabilities”.

Subsec. (30)(C). Pub.L. 111-256, § 2(b)(2)(B), struck out “of mental retardation” and inserted “of intellectual
disabilities”.

2008 Amendments. Par. (17)(B). Pub.L. 110-315, § 941(k)(2)(C), struck out “the Tribally Controlled College or
University Assistance Act of 1978” and inserted “the Tribally Controlled Colleges and Universities Assistance
Act of 1978”.

Effective and Applicability Provisions

2008 Acts. Except as otherwise provided, Pub.L. 110-315 and the amendments made by such Act shall take ef-
fect on Aug. 14, 2008, see Pub.L. 110-315, § 3, set out as an Effective and Applicability Provisions note under
20 U.S.C.A. § 1001.

2004 Acts. Except for par. (10)(A), (C) to (F), which shall take effect on Dec. 3, 2004 for purposes of the Ele-
mentary and Secondary Education Act of 1965 [chapter 70 of this title, 20 U.S.C.A. § 6301 et seq.], amendments
by Pub.L. 108-446, Title I, which revised this section, are effective July 1, 2005, see Pub.L. 108-446, § 302(a),
(b), set out as a note under 20 U.S.C.A. § 1400.

Prior Provisions

A prior section 1401, Pub.L. 91-230, Title VI, § 602, as added Pub.L. 105-17, Title I, § 101, June 4, 1997, 111
Stat. 42 and amended Pub.L. 105-244, Title IX, § 901(d), Oct. 7, 1998, 112 Stat. 1828, which provided defini-
tions for the chapter, was omitted in the general amendment of Pub.L. 91-230, Title VI, § 602, by Pub.L.
108-446, Title I, § 101, Dec. 3, 2004, 118 Stat. 2652.

Another prior section 1401, Pub.L. 91-230, Title VI, § 602, Apr. 13, 1970, 84 Stat. 175; Pub.L. 94-142, § 4(a),
Nov. 29, 1975, 89 Stat. 775; Pub.L. 98-199, §§ 2, 3(b), Dec. 2, 1983, 97 Stat. 1357, 1358; Pub.L. 99-457, Title
IV, § 402, Oct. 8, 1986, 100 Stat. 1172; Pub.L. 100-630, Title I, § 101(a), Nov. 7, 1988, 102 Stat. 3289, 3290;
Pub.L. 101-476, Title I, § 101, Title IX, § 901(b)(10) to (20), Oct. 30, 1990, 104 Stat. 1103, 1142, 1143; Pub.L.
102-73, Title VIII, § 802(d)(1), July 25, 1991, 105 Stat. 361; Pub.L. 102-119, §§ 3, 25(a)(1),(b), Oct. 7, 1991,
105 Stat. 587, 605, 607; Pub.L. 103-382, Title III, § 391(f)(1), Oct. 20, 1994, 108 Stat. 4023, which also
provided definitions for the chapter, was omitted in the general amendment of Pub.L. 91-230, Title VI, § 602, by
Pub.L. 105-17, Title I, § 101, June 4, 1997, 111 Stat. 42.

References for Purposes of Pub.L. 111-256, § 2 Amendments

References to intellectual disability as meaning condition previously referred to as mental retardation for pur-
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poses of provisions amended by Pub.L. 111-256, § 2, see Pub.L. 111-256, § 2(k), set out as a note under 20
U.S.C.A. § 1400.

Regulations

For purposes of regulations issued to carry out provisions amended by Pub.L. 111-256, references in regulations
to mental retardation shall be considered to be references to an intellectual disability, with provisions for amend-
ing regulations to conform to that fact, see Pub.L. 111-256, § 3, set out as a note under 20 U.S.C.A. § 1400.

Rule of Construction of Pub.L. 111-256

Pub.L. 111-256 shall be construed to amend provisions of Federal law to substitute “an intellectual disability”
for “mental retardation” and substitute “individuals with intellectual disabilities” for “the mentally retarded” or
“individuals who are mentally retarded” without any intent to change coverage, eligibility, rights, responsibilit-
ies, or definitions referred to in the amended provisions, or to compel States to change terminology in State laws
for individuals covered by such amendments, see Pub.L. 111-256, § 4, set out as a note under 20 U.S.C.A. §
1400.

LAW REVIEW COMMENTARIES

Attorney fees for representing persons with disabilities. Stewart R. Hakola, 66 Mich.B.J. 36 (1987).

Baby Doe's new guardians: Federal policy brings nontreatment decisions out of hiding. 75 Ky.L.J. 659
(1986-87).

Bi: Race, sexual orientation, gender, and disability. Ruth Colker, 56 Ohio St.L.J. 1 (1995).

Desegregation of children with disabilities. Comment, 44 DePaul L.Rev. 599 (1995).

Education for All Handicapped Children Act: Trends and Problems with the “related services” provision.
Comment, 18 Golden Gate U.L.Rev. 427 (1988).

Equity in school finance: The federal government's role? John C. Pittenger, 24 Conn.L.Rev. 757 (1992).

Human immunodeficiency virus, the legal meaning of “handicap,” and implications for public education
under federal law at the dawn of the age of ADA. William G. Buss, 77 Iowa L.Rev. 1389 (1992).

Meaning of “appropriate” educational programming under Education for All Handicapped Children Act.
John E.B. Myers and William R. Jenson, 1984, S.Ill.U.L.J. 401.

New controversy over the Tenth and Eleventh Amendments. Lee T. Paterson, Coleman J. Walsh, Jr. and
Joseph Lawrence (December 1985) 8 L.A.Law. 22.

Putting square pegs into round holes: Mediation and the rights of children with disabilities under the
IDEA. Steven Marchese, 53 Rutgers L. Rev. 333 (2001).
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Rowley and educational opportunities for the handicapped. Note, 8 J.Juv.L. 95 (1984).

School pays the piper, but how much? Attorneys' fees in special education cases after the Handicapped
Children's Protection Act of 1986. Thomas F. Guernsey, 23 Wake Forest L.Rev. 237 (1988).

Sharing the short bus: Eligibility and identity under the IDEA. Wendy F. Hensel, 58 Hastings L.J. 1147
(June 2007).

Steprelationships in Connecticut. Shirley R. Bysiewicz, 60 Conn.B.J. 378 (1986).

Students with AIDS: Protecting an infected child's right to a classroom education and developing a
school's AIDS policy. Lynn E. Sudbeck, 40 S.D.L.Rev. 72 (1995).

Teaching the children “appropriately:” Publicly financed private education under the Individuals with
Disabilities Education Act. 60 Mo.L.Rev. 167 (1995).

Tort liability for asbestos removal costs. Richard C. Ausness, 73 Or.L.Rev. 505 (1994).

Who should hear the voices of children with disabilities: Proposed changes in due process in New York's
special education system. Mary L. Lynch, 55 Alb.L.Rev. 179 (1991).

Working with the special education system to benefit children. Nancy McCormick, 5 S.C.Law. 10
(May/June 1994).

LIBRARY REFERENCES

American Digest System

Schools 148(2), 155.5(1).

Key Number System Topic No. 345.

Corpus Juris Secundum

CJS Schools and Schools Districts § 1043, Children With Disabilities.
CJS Schools and Schools Districts § 965, Generally; Federal Statutes.
CJS Schools and Schools Districts § 965, Generally; Federal Statutes.
CJS Schools and Schools Districts § 967, Individualized Educational Program.
CJS Schools and Schools Districts § 967, Individualized Educational Program.
CJS Schools and Schools Districts § 968, Right to Free Appropriate Public Education.
CJS Schools and Schools Districts § 968, Right to Free Appropriate Public Education.
CJS Schools and Schools Districts § 969, Medical Services.
CJS Schools and Schools Districts § 1043, Children With Disabilities.
CJS Schools and Schools Districts § 969, Medical Services.
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16 ALR, Fed. 2nd Series 467, Rights of Parents to Proceed Pro Se in Actions Under Individuals With Disabilit-
ies Education Act.

13 ALR, Fed. 2nd Series 321, Construction and Application of Individuals With Disabilities Education Act, 20
U.S.C.A. §§ 1400 et Seq.--Supreme Court Cases.

193 ALR, Fed. 513, Validity, Construction, and Operation of Developmental Disabilities Assistance and Bill of
Rights Act.

189 ALR, Fed. 297, Application of 20 U.S.C.A. § 1412(A)(5), Least Restrictive Environment Provision of Indi-
viduals With Disabilities Education Act (IDEA), 20 U.S.C.A. §§ 1400 et Seq.

161 ALR, Fed. 1, What Constitutes Services that Must be Provided by Federally Assisted Schools Under the In-
dividuals With Disabilities Education Act (IDEA) (20 U.S.C.A. §§ 1400 et seq.).

153 ALR, Fed. 1, Who is Prevailing Party for Purposes of Obtaining Attorney's Fees Under § 615(i)(3)(B) of In-
dividuals With Disabilities Act (20 U.S.C.A. Sec, 1415(i)(3)(B)) (IDEA).

152 ALR, Fed. 485, Obligation of Public Educational Agencies, Under Individuals With Disabilities Education
Act (20 U.S.C.A. §§ 1400 et seq.), to Pay Tuition Costs for Students Unilaterally Placed in Private Schools-
-Post-Burlington...

147 ALR, Fed. 613, Construction and Application of 28 U.S.C.A. § 2403 (And Similar Predecessor Provisions),
Concerning Intervention by United States or by State in Certain Federal Court Cases Involving Constitutionality
Of...

145 ALR, Fed. 353, Availability of Damages Under § 504 of Rehabilitation Act (29 U.S.C.A. § 794), in Actions
Against Persons or Entities Other Than Federal Government or Agencies Thereof.

118 ALR, Fed. 1, Propriety of Amount of Attorneys' Fees Awarded to Prevailing Parties Under Civil Rights At-
torney's Fees Awards Act of 1976 (42 U.S.C.A. § 1988).

112 ALR, Fed. 1, Validity, Construction, and Application of Family Educational Rights and Privacy Act of 1974
(FERPA) (20 U.S.C.A. § 1232g).

107 ALR, Fed. 758, What Statute of Limitations Applies to Civil Actions Brought in Federal Court Under Edu-
cation of the Handicapped Act (20 U.S.C.A. §§ 1400 et seq.) to Challenge Findings and Decisions of State Ad-
ministrative...
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103 ALR, Fed. 120, Construction of “Stay-Put” Provision of Education of the Handicapped Act (20 U.S.C.A. §
1415(E)(3)), that Handicapped Child Shall Remain in Current Educational Placement Pending Proceedings Con-
ducted Under...

104 ALR, Fed. 492, Application of Collateral Source Rule in Actions Under Federal Tort Claims Act (28
U.S.C.A. § 2674).

87 ALR, Fed. 500, Award of Attorneys' Fees Pursuant to § 615(E)(4) of the Education of the Handicapped Act (
20 U.S.C.A. § 1415(E)(4)) as Amended by the Handicapped Children's Protection Act of 1986.

62 ALR, Fed. 376, Exhaustion of State Administrative Remedies Under § 615 of the Education for All Handi-
capped Children Act (20 U.S.C.A. § 1415).

63 ALR, Fed. 215, Actions, Under 42 U.S.C.A. § 1983, for Violations of Federal Statutes Pertaining to Rights of
Handicapped Persons.

64 ALR, Fed. 792, Appropriateness of State Administrative Procedures Under § 615 of Education for All Handi-
capped Children Act (20 U.S.C.A. § 1415).

54 ALR, Fed. 570, When Does Change in “Educational Placement” Occur for Purposes of § 615(B)(1)(C) of the
Education for All Handicapped Children Act of 1975 (20 U.S.C.A. § 1415(B)(1)(C)), Requiring Notice to Par-
ents Prior to Such...

47 ALR, Fed. 206, Sufficiency of Showing, Under Rule 56(F) of Federal Rules of Civil Procedure, of Inability
to Present by Affidavit Facts Justifying Opposition to Motion for Summary Judgment.

43 ALR, Fed. 243, Construction and Application of Civil Rights Attorney's Fees Awards Act of 1976
(Amending 42 U.S.C.A. § 1988), Providing that Court May Allow Prevailing Party, Other Than United States,
Reasonable Attorney's Fee In...

44 ALR, Fed. 148, Construction and Effect of § 504 of the Rehabilitation Act of 1973 (29 U.S.C.A. § 794) Pro-
hibiting Discrimination Against Otherwise Qualified Handicapped Individuals in Specified Programs Or...

22 ALR, Fed. 765, Who Must be Joined in Action as Person “Needed for Just Adjudication” Under Rule 19(A)
of Federal Rules of Civil Procedure.

106 ALR 5th 523, Private Attorney General Doctrine--State Cases.

82 ALR 4th 121, Validity and Construction of State Statutes Requiring Construction of Handicapped Access Fa-

20 U.S.C.A. § 1401 Page 18

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.160

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000106&FindType=Y&SerialNum=1991217515
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1415&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1415&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000106&FindType=Y&SerialNum=1991217481
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS2674&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS2674&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000106&FindType=Y&SerialNum=1988176767
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1415&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1415&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000106&FindType=Y&SerialNum=1983025730
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1415&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000106&FindType=Y&SerialNum=1983025777
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1983&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000106&FindType=Y&SerialNum=1983026038
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1415&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000106&FindType=Y&SerialNum=1981026981
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1415&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000106&FindType=Y&SerialNum=1980021092
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000600&DocName=USFRCPR56&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000106&FindType=Y&SerialNum=1979018385
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS1988&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000106&FindType=Y&SerialNum=1979018656
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=29USCAS794&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000106&FindType=Y&SerialNum=1975019505
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000600&DocName=USFRCPR19&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000600&DocName=USFRCPR19&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004087&FindType=Y&SerialNum=2003141969
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000849&FindType=Y&SerialNum=1990189499


cilities in Buildings Open to Public.

60 ALR 4th 15, Aids Infection as Affecting Right to Attend Public School.

48 ALR 4th 1231, Validity Of, and Sufficiency of Compliance With, State Standards for Approval of Private
School to Receive Public Placements of Students or Reimbursement for Their Educational Costs.

33 ALR 4th 1166, Tort Liability of Public School or Government Agency for Misclassification or Wrongful
Placement of Student in Special Education Program.

23 ALR 4th 740, Requisite Conditions and Appropriate Factors Affecting Educational Placement of Handi-
capped Children.

58 ALR 2nd 903, Right of Student to Hearing on Charges Before Suspension or Expulsion from Educational In-
stitution.

149 ALR 349, Justiciable Controversy Within Declaratory Judgment Act as Predicable Upon Advice, Opinion,
or Ruling of Public Administrative Officer.

146 ALR 625, Transportation of School Pupils at Expense of Public.

132 ALR 738, Assumption of Jurisdiction by Court Before Completion of Administrative Procedure as Ground
of Prohibition.

53 ALR 832, Schools: Extent of Legislative Power With Respect to Attendance and.

Encyclopedias

4 Am. Jur. Proof of Facts 3d 645, Damages for Future Medical Needs of an Injured Child.

83 Am. Jur. Proof of Facts 3d 1, The Arbitration Contract--Making it and Breaking It.

93 Am. Jur. Proof of Facts 3d 1, Parents' or Student's Proof in Action for Educational Services or Tuition Reim-
bursement Under the Special Education Laws.

99 Am. Jur. Proof of Facts 3d 237, School District's Proof that Services Offered to Student With Disabilities Met
Statutory Standards.
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106 Am. Jur. Proof of Facts 3d 437, Proof of Public School District Liability for Student Peer-On-Peer Sexual
Harassment or Harassment on the Basis of Gender or Sexual Orientation.

34 Am. Jur. Trials 207, Defective Wheelchair Lift Litigation.

48 Am. Jur. Trials 587, Public School Liability: Constitutional Tort Claims for Excessive Punishment and Fail-
ure to Supervise Students.

51 Am. Jur. Trials 375, Trial Report: Negligent Pediatric Care.

Am. Jur. 2d Schools § 411, Private School.

Am. Jur. 2d Schools § 416, Occupational Therapy.

Forms

Federal Procedural Forms § 10:237, Overview.

Federal Procedural Forms § 10:238, Hearings.

Federal Procedural Forms § 10:239, Administrative Review of Decision.

Federal Procedural Forms § 10:266, Complaint--For Declaratory and Injunctive Relief--Class Action--Improper
Placement--Of African-American Children--In Special Educational Class for Educable Mentally Disabled [.

Federal Procedural Forms § 10:267, Complaint--For Declaratory and Injunctive Relief--Improper Placement--Of
“Trainable Mentally Handicapped” Child With Aids-Related Complex--In Homebound Education Program.

Federal Procedural Forms § 10:270, Complaint--For Declaratory and Injunctive Relief--Denial of Free Appro-
priate Public Education--Refusal to Provide Physical Therapy During Summer--Failure to Provide Timely And...

Federal Procedural Forms § 10:272, Complaint--For Injunctive Relief and Attorney's Fees--Denial of Free Ap-
propriate Public Education--Refusal to Accommodate in Regular Classroom [20 U.S.C.A. §§ 1400 et Seq.; Fed.
R.

Federal Procedural Forms § 10:276, Complaint--For Declaration Approving Residential Placement--For Reim-
bursement of Educational Expenses--For Attorney Fees [20 U.S.C.A. §§ 1401(3), 1415(i)(3); 28 U.S.C.A. §§
1331, 1391,...
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Federal Procedural Forms § 10:278, Paragraphs in Answer--To Complaint Under Individuals With Disabilities
Education Act--Admissions--Insufficient Knowledge to Admit or Deny Truth of Allegations [20 U.S.C.A. §§
1400 Et...

Federal Procedural Forms § 45:270, Interrogatories--Discrimination on the Basis of Disability--In Recruitment
and Hiring--Plaintiff to Defendant [29 U.S.C.A. §§ 701 et Seq.].

Federal Procedural Forms § 45:272, Interrogatories--Discrimination on the Basis of Disability--In Recruitment
and Hiring--Defendant to Plaintiff [29 U.S.C.A. §§ 701 et Seq.].

2 West's Federal Forms § 1580, Failure to Provide Preschool Student With Free Appropriate Public Education.

Am. Jur. Pl. & Pr. Forms Schools § 133, Complaint in Federal District Court--For Declaratory and Injunctive
Relief--Improper Placement--Of Minority Children--In Special Educational Class for Educable Mentally Dis-
abled...

Am. Jur. Pl. & Pr. Forms Schools § 134, Complaint in Federal District Court--For Declaratory and Injunctive
Relief--Improper Placement--Of “Trainable Mentally Handicapped” Child With Aids-Related Complex--In
Homebound...

Am. Jur. Pl. & Pr. Forms Schools § 146, Complaint in Federal District Court--For Declaratory and Injunctive
Relief--Denial of Free Appropriate Public Education Under Individuals With Disabilities Act...

Treatises and Practice Aids

Americans With Disab. Pract. & Compliance Manual § 1:9, Individuals With Disabilities Education Act.

Americans With Disab. Pract. & Compliance Manual § 11:2, Purposes of Idea.

Americans With Disab. Pract. & Compliance Manual § 11:5, Assistive Technology Device; Assistive Techno-
logy Service.

Americans With Disab. Pract. & Compliance Manual § 11:6, Child With Disability.

Americans With Disab. Pract. & Compliance Manual § 11:7, Child With Disability--Disability Terms Defined.

Americans With Disab. Pract. & Compliance Manual § 11:9, Core Academic Subjects.

Americans With Disab. Pract. & Compliance Manual § 12:3, Individuals With Disabilities Education Act
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(IDEA).

Americans With Disab. Pract. & Compliance Manual § 13:2, Class Action Complaint for Improper Placement of
African-American Children in Special Educational Class for Educable Mentally Disabled With Request for De-
claratory and Injunctive Relief [20 U.S.C.A....

Americans With Disab. Pract. & Compliance Manual § 13:3, Complaint for Improper Placement of “Trainable
Mentally Handicapped” Child With Aids-Related Complex in Homebound Education Program, With Request for
Declaratory and Injunctive Relief [20 U.S.C.A....

Americans With Disab. Pract. & Compliance Manual § 13:6, Complaint for Declaration Approving Residential
Placement, Reimbursement of Educational Expenses and Attorneys Fees [20 U.S.C.A. §§ 1401(3), 1415(i)(3);
28 U.S.C.A. §§ 1331, 1391, 2201, 2202; Fed. R....

Americans With Disab. Pract. & Compliance Manual § 13:8, Complaint for Denial of Free Appropriate Public
Education Through Refusal to Accommodate Student in Regular Classroom, With Request for Injunctive Relief
and Attorney's Fees [20 U.S.C.A. §§ 1400...

Americans With Disab. Pract. & Compliance Manual § 2:47, Fourteenth Amendment.

Americans With Disab. Pract. & Compliance Manual § 2:48, Individuals With Disabilities Education Act.

Americans With Disab. Pract. & Compliance Manual § 6:30, Consent Decree in Class Action Under Ada Title
II--Architectural Changes to School Buildings--Integration of Disabled Students Into Academic Programs and
Extra-Curricular...

Americans With Disab. Pract. & Compliance Manual § 1:207, Exhaustion of Remedies.

Americans With Disab. Pract. & Compliance Manual § 11:11, Educational Service Agency (ESA).

Americans With Disab. Pract. & Compliance Manual § 11:12, Elementary School; Secondary School; Charter
School; Institution of Higher Education.

Americans With Disab. Pract. & Compliance Manual § 11:13, Equipment.

Americans With Disab. Pract. & Compliance Manual § 11:15, Excess Costs.

Americans With Disab. Pract. & Compliance Manual § 11:16, Free Appropriate Public Education (Fape).
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Americans With Disab. Pract. & Compliance Manual § 11:17, Indian; Indian Tribe.

Americans With Disab. Pract. & Compliance Manual § 11:18, Individualized Education Program (Iep).

Americans With Disab. Pract. & Compliance Manual § 11:19, Infant or Toddler With a Disability.

Americans With Disab. Pract. & Compliance Manual § 11:20, Individualized Family Service Plan (Ifsp).

Americans With Disab. Pract. & Compliance Manual § 11:21, Local Educational Agency (Lea).

Americans With Disab. Pract. & Compliance Manual § 11:22, Native Language; Limited English Proficient.

Americans With Disab. Pract. & Compliance Manual § 11:23, Outlying Area.

Americans With Disab. Pract. & Compliance Manual § 11:24, Parent; Parent Organization; Parent Training and
Information Center.

Americans With Disab. Pract. & Compliance Manual § 11:26, Related Services.

Americans With Disab. Pract. & Compliance Manual § 11:29, Special Education.

Americans With Disab. Pract. & Compliance Manual § 11:31, State; State Educational Agency (Sea).

Americans With Disab. Pract. & Compliance Manual § 11:32, Supplementary Aids and Services.

Americans With Disab. Pract. & Compliance Manual § 11:33, Transition Services.

Americans With Disab. Pract. & Compliance Manual § 11:67, Availability.

Americans With Disab. Pract. & Compliance Manual § 11:74, Nonacademic Services.

Americans With Disab. Pract. & Compliance Manual § 11:78, Child Find.

Americans With Disab. Pract. & Compliance Manual § 11:80, Individualized Education Program.

Americans With Disab. Pract. & Compliance Manual § 11:85, Placements.
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Americans With Disab. Pract. & Compliance Manual § 11:86, Placements--Residential.

Americans With Disab. Pract. & Compliance Manual § 13:13, Paragraphs in Answer to Complaint Under Indi-
viduals With Disabilities Education Act: Insufficient Knowledge to Admit or Deny Truth of Allegations [20
U.S.C.A. §§ 1400 et Seq.; Fed. R. Civ. P. 8(B)(6)]...

Americans With Disab. Pract. & Compliance Manual § 13:31, Complaint for Denial of Free Appropriate Public
Education Through Refusal to Provide Physical Therapy During Summer and Failure to Provide Timely and Im-
partial Hearing With Request for Declaratory...

Americans With Disab. Pract. & Compliance Manual § 2:155, Exhaustion of Administrative Remedies.

Americans With Disab. Pract. & Compliance Manual § 11:109, Reimbursement for Private School Placement.

Americans With Disab. Pract. & Compliance Manual § 11:110, Limitation on Reimbursement; Notice.

Americans With Disab. Pract. & Compliance Manual § 11:155, Hearing Procedures--Generally.

Americans With Disab. Pract. & Compliance Manual § 11:157, Hearing Procedures--Presentation of Evidence;
Request for Hearing.

Americans With Disab. Pract. & Compliance Manual § 11:162, Judicial Review.

Americans With Disab. Pract. & Compliance Manual § 11:208, Reevaluations.

Americans With Disab. Pract. & Compliance Manual § 11:222, Individualized Education Program.

Americans With Disab. Pract. & Compliance Manual § 11:223, Individualized Education Program (Iep) Team.

Americans With Disab. Pract. & Compliance Manual § 11:225, Individualized Education Program (Iep) Team-
-Meeting Attendance--Parent Participation.

Americans With Disab. Pract. & Compliance Manual § 11:226, Individualized Education Program (Iep) Team-
-Transition Services Participants.

Americans With Disab. Pract. & Compliance Manual § 11:236, Sufficiency.
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Americans With Disab. Pract. & Compliance Manual § 11:237, Failure to Implement.

Americans With Disab. Pract. & Compliance Manual § 11:251, Filing a Complaint.

Americans With Disab. Pract. & Compliance Manual § 11:261, Hearing Officer.

Americans With Disab. Pract. & Compliance Manual § 11:267, Appeal of Decision.

Americans With Disab. Pract. & Compliance Manual § 11:293, Right to Bring Civil Action.

Americans With Disab. Pract. & Compliance Manual § 11:296, Exhaustion of Administrative Remedies.

Americans With Disab. Pract. & Compliance Manual § 11:298, Mootness.

Americans With Disab. Pract. & Compliance Manual § 11:300, Parties--Defendants.

Americans With Disab. Pract. & Compliance Manual § 11:302, Standard and Scope of Review.

Americans With Disab. Pract. & Compliance Manual § 11:304, Standard and Scope of Review--Deference to
Administrative Findings.

Americans With Disab. Pract. & Compliance Manual § 11:305, Burden of Proof.

Americans With Disab. Pract. & Compliance Manual § 11:307, Relief Available Under Idea.

Federal Procedure, Lawyers Edition § 69:5, Concurrent Jurisdiction.

Federal Procedure, Lawyers Edition § 11:86, Rights, Privileges, and Immunities Secured by Any Act of Con-
gress Providing for Equal Rights.

Federal Procedure, Lawyers Edition § 11:196, Partially Successful Suit; Recovery of Nominal Damages.

Federal Procedure, Lawyers Edition § 42:1556, Relationship to Action Under Civil Rights Laws.

Federal Procedure, Lawyers Edition § 42:1568, Recovery of Monetary Damages.
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West's Federal Administrative Practice App. N, Title 20 --Individuals With Disabilities Education Act.

Wright & Miller: Federal Prac. & Proc. § 3573, Civil Rights Actions in General.

NOTES OF DECISIONS

Charter schools 17
Children with disabilities 3
Construction 1
Developmental disability 4
Emotionally disturbed 8
Free appropriate public education 10
Handicapped children 5
Health impaired children 6
Individual education plan 11
Learning disabled 7
Local education agency 16
Medical services 13
Parental placements 15
Related services 12
Rules and regulations 2
Socially maladjusted 9
Transition services 14

1. Construction

This chapter is a remedial statute and should be broadly applied and liberally construed in favor of providing ap-
propriate education to handicapped students. Espino v. Besteiro, S.D.Tex.1981, 520 F.Supp. 905. Schools
148(2.1)

2. Rules and regulations

Regulation promulgated by Secretary of Education excluding from definition of medical services, which schools
are not required to provide under this chapter except for purposes of diagnosis or evaluation, the services of a
school nurse otherwise qualifying as a related service was reasonable interpretation of congressional intent.
Irving Independent School Dist. v. Tatro, U.S.Tex.1984, 104 S.Ct. 3371, 468 U.S. 883, 82 L.Ed.2d 664, on re-
mand 741 F.2d 82. Schools 148(4)

Department of Education regulations excluding mapping of cochlear implants from “audiology services” within
list of related services were not contrary to the plain language of the Individuals with Disabilities Education Act
(IDEA); “audiology services” as used in “related services” provision of IDEA was ambiguous as to whether it
encompassed the full panoply of services that might be described as audiology services in other contexts, and
agency's mapping regulations embodied a permissible statutory construction which was rationally related to the
purposes of the IDEA. Petit v. U.S. Dept. of Educ., C.A.D.C.2012, 675 F.3d 769. Schools 148(4)
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School districts did not fail to comply with Individuals with Disabilities Education Act (IDEA) in failing to
provide handicapped student with coordinated plan of transition or vocational services that were required under
regulations not in existence at time student was receiving transition services. Chuhran v. Walled Lake Consol.
Schools, E.D.Mich.1993, 839 F.Supp. 465, affirmed 51 F.3d 271. Schools 148(2.1)

Individuals with Disabilities Education Act (IDEA) applied to school-aged pretrial detainees' claims of inad-
equate education, in light of application of Act to state correctional facilities by Department of Education's Of-
fice of Special Education and Rehabilitative Services, and absent any showing that Department's regulations
were arbitrary or capricious. Donnell C. v. Illinois State Bd. of Educ., N.D.Ill.1993, 829 F.Supp. 1016. Schools

148(2.1)

3. Children with disabilities

A new Massachusetts regulation barring the use of certain aversive interventions on students with disabilities did
not render moot an appeal challenging a New York regulation prohibiting all aversive interventions on disabled
New York students who attended a Massachusetts residential facility, as violative of the IDEA, the Rehabilita-
tion Act, due process, and equal protection; New York's prohibition on aversive interventions remained in effect
and applicable to students. Bryant v. New York State Educ. Dept., C.A.2 (N.Y.) 2012, 2012 WL 3553361. Fed-
eral Courts 724

In determining whether student's Ehlers-Danlos Syndrome (EDS) adversely affected his educational perform-
ance, in school district's IDEA action challenging determination of Administrative Law Judge (ALJ) that student
was still in need of special education services, ALJ applied the wrong legal standard by concluding that the EDS
adversely affected the student's educational performance because it caused him to experience pain and fatigue
which could affect his educational performance; the correct formulation of the test was not whether something in
the abstract could adversely affect the student's educational performance, but whether in reality it did. Marshall
Joint School Dist. No. 2 v. C.D. ex rel. Brian D., C.A.7 (Wis.) 2010, 616 F.3d 632, rehearing and rehearing en
banc denied. Schools 148(2.1)

Allegations that student who was diagnosed with chronic fatigue syndrome and fibromyalgia had disabling
physical ailments that limited her strength, vitality, and alertness and made it impossible for her to attend school,
and as a result of her inability to attend classes, she required special education in the form of home instruction,
was sufficient to support claim that student was a “disabled child” within the meaning of the IDEA. Weixel v.
Board of Educ. of City of New York, C.A.2 (N.Y.) 2002, 287 F.3d 138. Schools 148(2.1)

Child suffered from a “serious emotional disturbance” within the meaning of the relevant state and federal regu-
lations, so as to be entitled to free appropriate education under IDEA, and not from mere conduct disorder,
where record clearly established that child displayed an inability to learn that was not explained solely by intel-
lectual, sensory, or health factors, and also exhibited both a generally pervasive mood of unhappiness or depres-
sion and inappropriate types of behavior or feelings under normal circumstances, both for a long period of time
and to a marked degree. Muller on Behalf of Muller v. Committee on Special Educ. of East Islip Union Free
School Dist., C.A.2 (N.Y.) 1998, 145 F.3d 95. Schools 148(3)
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Child with orthopedic impairment caused by her cerebral palsy had disability within the meaning of IDEA
which adversely affected her educational performance and, thus, school was required to develop individualized
education program (IEP) for child which included transition services; child's unique needs included slowness
and fatigue when writing and stiffness and lack of dexterity in her right hand and to meet these needs teachers
shortened or modified length and nature of her writing assignments, provided her with copies of their notes, and
taught her how to type using only her left hand and first finger of her right hand. Yankton School Dist. v.
Schramm, C.A.8 (S.D.) 1996, 93 F.3d 1369, rehearing and suggestion for rehearing en banc denied. Schools
148(2.1)

A child who suffers from serious emotional disturbance and/or specific learning disabilities who by reason
thereof, needs special education and related services, qualifies under the IDEA as a “child with a disability.”
Linda E. v. Bristol Warren Regional School Dist., D.R.I.2010, 758 F.Supp.2d 75. Schools 148(3)

High school student who suffered from Asperger's Syndrome, attention deficit hyperactivity disorder, and anxi-
ety disorder was “child with a disability” as defined by Individuals with Disabilities Education Act (IDEA).
Dracut School Committee v. Bureau of Special Educ. Appeals of the Massachusetts Dept. of Elementary and
Secondary Educ., D.Mass.2010, 737 F.Supp.2d 35. Schools 148(3)

Student's psychological disorders and learning disabilities, including attention deficit hyperactivity disorder
(ADHD) and Asperger's syndrome, did not adversely affect her academic performance, and thus student did not
qualify for special education services under Individuals With Disabilities Education Act (IDEA); student was
high performing student throughout her public school years, and in seventh grade, before her parents enrolled
her in private school, she continued to excel, as evidenced by her 90.5 grade average, and neuro-psychologist re-
tained by parents to evaluate her at onset of seventh grade determined that her academic skills were strong, with
reading comprehension and written expression at eighth grade level and math at twelfth grade level. Maus v.
Wappingers Cent. School Dist., S.D.N.Y.2010, 688 F.Supp.2d 282. Schools 148(3)

Determination whether student's disability adversely affects his or her “educational performance,” as required
for student to be eligible for special education benefits under IDEA, is to be assessed by reference to student's
academic performance as the principal, if not only, guiding factor, rather than by reference to emotional or beha-
vioral troubles caused by disability. A.J. v. Board of Educ., E.D.N.Y.2010, 679 F.Supp.2d 299. Schools
148(3)

Administrative law judge's determination that student's health issues, which included Ehlers-Danlos Syndrome,
had adverse effect on educational performance, as required for services under Individuals with Disabilities Edu-
cation Act (IDEA) and Wisconsin law, was supported by preponderance of evidence and was not clearly erro-
neous, although there was evidence that student was performing within average range and had made improve-
ment; tests showed student's body coordination, strength, and agility were below average to low average, and
that student would need physical therapy and modifications to physical activities, student's physicians stated that
joint instability and resulting pain and fatigue would affect student's ability to perform certain activities fully
and safely, and recommended restricting or modifying student's activities at school, and judge included string
citations from administrative record that supported decision, including citations to private physical therapist's

20 U.S.C.A. § 1401 Page 28

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.170

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=1996195205
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=1996195205
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%282.1%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2023934917
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2022952882
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2022952882
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2021325791
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2021325791
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2021135018
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29


testimony and psychologist's testimony. Marshall Joint School Dist. No. 2 v. C.D. ex rel. Brian D.,
W.D.Wis.2009, 592 F.Supp.2d 1059, reversed and remanded 616 F.3d 632, rehearing and rehearing en banc
denied. Schools 155.5(4)

Student with diabetes mellitus, adjustment disorder, and social anxiety disorder was not a “child with a disabil-
ity” under federal or state law, as would qualify her for special education and related benefits under Individuals
with Disabilities Education Act (IDEA); although student was being treated for diabetes and had been treated at
times for emotional problems, those conditions did not affect her educational performance to extent that she re-
quired special services and programs, and until student stopped attending classes and making up her work, she
was achieving well and did not need specialized instruction. Loch v. Board of Educ. of Edwardsville Com-
munity School Dist. No. 7, S.D.Ill.2008, 573 F.Supp.2d 1072, motion to amend denied 2008 WL 4899437, af-
firmed 327 Fed.Appx. 647, 2009 WL 1747897, certiorari denied 130 S.Ct. 1736, 176 L.Ed.2d 212. Schools
148(3)

Fact that college applicant was diagnosed and classified as having a “perceptual impairment,” pursuant to state
law and the Individuals with Disabilities Education Act (IDEA), and that, as a result, received special education
services under an individualized education program (IEP) for many years, did not establish as a matter of law
that he was disabled within the meaning of Americans with Disabilities Act (ADA) and Rehabilitation Act.
Bowers v. National Collegiate Athletic Ass'n, D.N.J.2008, 563 F.Supp.2d 508. Civil Rights 1019(3)

Child's Asperger's Syndrome adversely affected her educational performance, as required for special education
services under IDEA, even though she excelled academically and her behavior for most part was nondisruptive,
inasmuch as she experienced problems that were considered under Maine regulations to be related to
“educational performance,” in that she was withdrawn from peers, had communication deficits, was inflexible,
and mutilated herself during school time, demonstrating failure to understand relationship between healthy beha-
viors and injury prevention. Mr. I v. Maine School Administrative Dist. 55, D.Me.2006, 416 F.Supp.2d 147, af-
firmed 480 F.3d 1. Schools 148(3)

Junior high school student diagnosed with attention deficit disorder (ADD) who was enrolled in magnet program
for gifted children but who skipped class, failed to do homework, smoked dope, and neglected to take his ADD
medication did not need special education, and thus, was not a “child with a disability” within meaning of Indi-
viduals with Disabilities Education Act (IDEA), even if he was “other health impaired and emotionally dis-
turbed” as also set forth in the definition; rather, what he needed was to commit to doing homework and regu-
larly attending classes. Austin Independent School Dist. v. Robert M., W.D.Tex.2001, 168 F.Supp.2d 635, af-
firmed 54 Fed.Appx. 413, 2002 WL 31718424. Schools 148(3)

Although child's “average” performance in school was an indication that he did not qualify for special education
services, child met three distinct disability classifications under Individual with Disabilities Education Act
(IDEA), “other health impaired,” speech impaired, and learning disabled; child had regular uncontrolled seizures
which affected his alertness in class, stuttered, and had relatively low academic achievements despite an I.Q. of
130, placing him in the “very superior” range of intelligence. Corchado v. Board of Educ. Rochester City School
Dist., W.D.N.Y.2000, 86 F.Supp.2d 168. Schools 148(2.1); Schools 148(3)
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Student who suffered from speech impairment was “child with disability” and eligible for services under Indi-
viduals with Disabilities Education Act (IDEA); although child was performing at age appropriate educational
level, his disability was severe enough to affect his educational performance due to his impairment's effect on
his overall ability to communicate. Mary P. v. Illinois State Bd. of Educ., N.D.Ill.1996, 919 F.Supp. 1173,
amended 934 F.Supp. 989. Schools 148(2.1)

Student's orthopedic impairment adversely affected her educational performance for her to be eligible for special
education under Individuals with Disability Education Act (IDEA), where she required educational modifica-
tions and related services to ensure that classroom instruction was available to her. Yankton School Dist. v.
Schramm, D.S.D.1995, 900 F.Supp. 1182, affirmed as modified 93 F.3d 1369, rehearing and suggestion for re-
hearing en banc denied. Schools 148(2.1)

4. Developmental disability

State violated Education for All Handicapped Children Act by requiring parents to pay any part of living ex-
penses of handicapped children who were placed in private facility on ground of developmental disability rather
than educational need; “developmental disability,” far from being exempted category, was important subcat-
egory of handicaps covered by Act. Parks v. Pavkovic, C.A.7 (Ill.) 1985, 753 F.2d 1397, certiorari denied 105
S.Ct. 3529, 473 U.S. 906, 87 L.Ed.2d 653, certiorari denied 106 S.Ct. 246, 474 U.S. 918, 88 L.Ed.2d 255.
Schools 148(2.1)

5. Handicapped children

Students with chronic asthma, allergies, migraine syndrome, and sinusitis were encompassed within ambit of In-
dividuals with Disabilities Education Act (IDEA), despite students' claim that they did not require “special edu-
cation and related services” as result of their disabilities but required only “related services.” Babicz v. School
Bd. of Broward County, C.A.11 (Fla.) 1998, 135 F.3d 1420, certiorari denied 119 S.Ct. 53, 525 U.S. 816, 142
L.Ed.2d 41. Schools 148(2.1)

Seriously emotionally disturbed children are “handicapped” for purposes of the Education of the Handicapped
Act. Babb v. Knox County School System, C.A.6 (Tenn.) 1992, 965 F.2d 104, certiorari denied 113 S.Ct. 380,
506 U.S. 941, 121 L.Ed.2d 290. Schools 148(3)

Evidence supported school district's rejection of claim that child was entitled to benefits under the Education for
All Handicapped Children's Act as a student who was “seriously emotionally disturbed,” even though she was
acknowledged to be socially maladjusted, had disrupted classes on various occasions, and had attempted to com-
mit suicide after being suspended from class. A.E. By and Through Evans v. Independent School Dist. No. 25,
of Adair County, Okl., C.A.10 (Okla.) 1991, 936 F.2d 472. Schools 155.5(4)

A severely handicapped and profoundly retarded child was a handicapped child in need of special education and
related services because of his handicap, and therefore, was entitled under the Education for All Handicapped
Children Act to have school district provide him with individualized education program, based on statutory lan-
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guage of the Act, its legislative history and case law construing it all. Timothy W. v. Rochester, N.H., School
Dist., C.A.1 (N.H.) 1989, 875 F.2d 954, certiorari denied 110 S.Ct. 519, 493 U.S. 983, 107 L.Ed.2d 520. Schools

148(2.1)

Child was not a “handicapped child” entitled to special education under the Education of All Handicapped Chil-
dren Act, though he had emotional and behavioral difficulties, including depression, where these difficulties did
not adversely affect his educational performance, which was satisfactory or above. Doe By and Through Doe v.
Board of Educ. of State of Conn., D.Conn.1990, 753 F.Supp. 65. Schools 148(3)

Under either New York or federal law, parents of child who exhibited weak attention span and difficulties in
copying from blackboard to his own paper failed to show that child was “handicapped child” within meaning of
Education for All Handicapped Children Act (EAHCA) so that school was under no obligation to refer child to
committee on special education and remedial program developed by school was both legally sufficient and ap-
propriate for child's academic needs; testimony by child's teachers and school's expert psychological witnesses
showed that child had average to above average scores in most areas and that, while he had difficulty with hand-
writing and attention span, his difficulties did not meet level of “disability.” Hiller by Hiller v. Board of Educ. of
Brunswick Cent. School Dist., N.D.N.Y.1990, 743 F.Supp. 958.

Student who had been diagnosed as having AIDS (Acquired Immune Deficiency Syndrome) related complex
was not “handicapped” within meaning of Education for All Handicapped Children Act where his learning and
behavioral problems were not result of his health condition and, therefore, student and his mother were not re-
quired to exhaust administrative remedies before seeking order directing placement of student back in normal
classroom setting. Robertson by Robertson v. Granite City Community Unit School Dist. No. 9, S.D.Ill.1988,
684 F.Supp. 1002. Administrative Law And Procedure 229; Schools 148(3); Schools 155.5(3)

The Education for All Handicapped Children Act applies to AIDS victims only if their physical condition is
such that it adversely affects their educational performance; that is, their ability to learn and to do the required
classroom work. Doe by Doe v. Belleville Public School Dist. No. 118, S.D.Ill.1987, 672 F.Supp. 342. Schools

148(2.1)

Fifteen-year-old learning disabled minor who, since he entered first grade in 1971, had suffered from education-
al disabilities which greatly impaired his reading and writing skills, whose difficulties were first formally recog-
nized by a school board in 1974 when educational reevaluation disclosed that minor was in fact learning dis-
abled, and who alleged that the reevaluation was deficient in failing to fully identify the extent of the problem,
and that the education which minor subsequently received had been deficient due to lack of educational re-
sources within the school system was one of the class for whose special benefit this chapter was enacted.
Loughran v. Flanders, D.C.Conn.1979, 470 F.Supp. 110. Schools 148(3)

Special master's Vaccine Act award of compensation for special education and special therapy services without
offset for any services provided under Education for All Handicapped Children Act (EAHCA) was not arbitrary
and capricious; special master was only required to reduce such an award if there had been actual payment under
EAHCA or if special master could reasonably anticipate actual payment. Stotts v. Secretary of Dept. of Health
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and Human Services, Cl.Ct.1991, 23 Cl.Ct. 352. Health 389

6. Health impaired children

Student's educational performance was adversely affected by his attention deficit and hyperactivity disorder
(ADHD), and therefore, student met requirements of “other health impairment,” as required to be a child with a
disability under the Individuals with Disabilities Education Act (IDEA), where student's tutor stated student was
unable to concentrate and that his concentration improved when student began taking ADHD medication, stu-
dent initially failed a standardized test required to advance to the seventh grade but passed when allowed to re-
take while on ADHD medication. Hansen ex rel. J.H. v. Republic R-III School Dist., C.A.8 (Mo.) 2011, 632
F.3d 1024, rehearing and rehearing en banc denied. Schools 148(3)

Evidence supported administrative hearing officer's determination that elementary school student who suffered
from attention deficit and hyperactivity disorder was not “other health impaired” and, thus, was not eligible for
special education under IDEA; hearing officer found that student's alertness was not affected by disorder and
hearing officer's conclusions included references to both student's superior academic performance and his diffi-
culties interacting socially with other children and adults. Lyons by Alexander v. Smith, D.D.C.1993, 829
F.Supp. 414. Schools 155.5(4)

7. Learning disabled

Student, whose truancy and defiance resulted from emotional disability which affected student's learning and
prevented her from receiving educational benefit, although student had no cognitive impairment or learning dis-
ability, was qualified for special education services under IDEA; Independent Educational Evaluation (IEE)
evaluator, school psychologist, and school district's assessment all concluded that student's behavioral and emo-
tional problems needed to be addressed if student was to succeed academically. Independent School Dist. No.
284 v. A.C., by and through her Parent, C.C., C.A.8 (Minn.) 2001, 258 F.3d 769. Schools 148(3)

In IDEA case, ALJ did not err in finding that student did not have specific learning disability in area of “reading
fluency” which was not defined in IDEA; taking into consideration words of statute and plain meaning of
“fluency,” “reading fluency” contained decidedly oral component, although not exclusively oral in its meaning,
and therefore oral reading had to be considered in assessing student's reading fluency along with other measures
that showed her ability to read easily such as comprehending what she read, and while special education teacher,
social worker, learning disabilities teacher and consultant, parents' expert, and student's mother all testified that
student had problem or weakness with oral reading, witnesses for school district qualified their testimony with
statements that student's overall reading fluency, when taking reading comprehension into consideration, was at
her grade level. H.M. ex rel. B.M. v. Haddon Heights Bd. of Educ., D.N.J.2011, 822 F.Supp.2d 439. Schools

148(3)

Student did not have a specific learning disability under the Individuals with Disabilities Education Act (IDEA),
even though doctor diagnosed student with general learning disorder, where student's achievement scores ex-
ceeded his aptitude scores in all but two areas, the difference in those two areas was small, and teachers de-
scribed student as “very bright.” Nguyen v. District of Columbia, D.D.C.2010, 681 F.Supp.2d 49. Schools
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148(3)

Elementary school student's Asperger's Disorder on the Autism spectrum did not adversely affect his educational
performance, as required for student to be eligible for special education benefits under IDEA, although disorder
caused student to be impulsive, to require frequent redirection, and to exhibit inappropriate social behaviors and
peer interactions, where student was performing at average to above average levels in the classroom and was
progressing well academically, and there was no evidence that student's behavioral problems were preventing
him from reaching his full academic potential. A.J. v. Board of Educ., E.D.N.Y.2010, 679 F.Supp.2d 299.
Schools 148(3)

Reports prepared by student's Admission, Review, and Dismissal (ARD) Committee indicating that student's
teachers were evaluating her to determine whether she needed speech therapy did not create issue of material
fact sufficient to survive school district's motion for summary judgment on student's claim, under Individuals
with Disabilities Education Act (IDEA), that she was speech and language impaired and entitled to free appro-
priate public education (FAPE). Carter by Ward v. Prince George's County Public Schools, D.Md.1998, 23
F.Supp.2d 585. Federal Civil Procedure 2491.5

Child with dyslexia and attention deficit disorder was “learning disabled” within meaning of Individuals with
Disabilities Education Act (IDEA), so as to be entitled to receive, at public expense, specially designed instruc-
tion to meet his unique needs. Straube v. Florida Union Free School Dist., S.D.N.Y.1991, 778 F.Supp. 774.
Schools 148(3)

Under either New York or federal regulations, child was not “learning disabled” during school year in which his
overall scores on psychological tests ranged from above average to low average and any below average scores
were attributed by expert witnesses to child's personal style and not to physical or mental capabilities. Hiller by
Hiller v. Board of Educ. of Brunswick Cent. School Dist., N.D.N.Y.1990, 743 F.Supp. 958. Schools 148(3)

Student did not have “specific learning disability,” and thus her parents were not entitled under Individuals with
Disabilities Education Act (IDEA) to reimbursement for tuition they incurred by reason of their decision to send
student to private school, where student's achievement levels ranged from low average to superior for child of
her age and intelligence, and discrepancy between her achievement scores and intelligence scores was less than
two standard deviations. Kruvant v. District of Columbia, C.A.D.C.2004, 99 Fed.Appx. 232, 2004 WL 1156355,
Unreported. Schools 154(4)

8. Emotionally disturbed

Student met the eligibility requirements for “emotional disturbance,” as required to be a child with a disability
under the Individuals with Disabilities Education Act (IDEA), where student received numerous disciplinary re-
ferrals over a four-year period for threatening students and teachers and fighting with other students, school's
mental health clinician described student as socially unsuccessful due to limited social skills, student consist-
ently struggled to pass his classes and failed standardized test, and student suffered from bipolar disorder.
Hansen ex rel. J.H. v. Republic R-III School Dist., C.A.8 (Mo.) 2011, 632 F.3d 1024, rehearing and rehearing en
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banc denied. Schools 148(3)

Fact that child is socially maladjusted is not by itself conclusive evidence that child is seriously emotionally dis-
turbed, within meaning of Individuals with Disabilities Education Act (IDEA). Springer v. Fairfax County
School Bd., C.A.4 (Va.) 1998, 134 F.3d 659. Schools 148(3)

Disabled student did not suffer any inability to learn that could not be explained by intellectual, sensory, or
health factors, as required for student to be designated as “emotionally disturbed” under applicable New York
regulations and eligible for Free Appropriate Public Education (FAPE) under IDEA; before student's heavy drug
abuse his grades were mediocre, during period when he daily abused drugs he failed several classes, and after he
vanquished his drug habit his grades improved, and, even during his heavy drug phase, school district found that
his overall cognitive functioning was average, his processing skills were in borderline range, his decoding, math,
spelling, and listening comprehension skills were average, and his oral expression skills were in superior range.
P.C. v. Oceanside Union Free School Dist., E.D.N.Y.2011, 818 F.Supp.2d 516. Schools 148(3)

Record in IDEA case did not support classification of plaintiffs' minor child as a “child with a disability” under
emotional disturbance prong, and they were not entitled to reimbursement for costs of his unilateral out-of-state
placement at residential therapeutic school; evidence preponderated that academic problems he presented were
result of his truancy, i.e., that he failed his classes because he refused to attend school, and that his refusal beha-
vior was principally the product of a conduct disorder, narcissistic personality tendencies and substance abuse
rather than of depression. W.G. v. New York City Dept. of Educ., S.D.N.Y.2011, 801 F.Supp.2d 142. Schools

154(3); Schools 155.5(4)

Student did not have an emotional disturbance within the meaning of the Individuals with Disabilities Education
Act (IDEA), even though student suffered from depression and a mood disorder; causal link between student's
school performance and alleged emotional disturbance was speculative. Nguyen v. District of Columbia,
D.D.C.2010, 681 F.Supp.2d 49. Schools 148(3)

High school student's trichotillomania, self-cutting, and suicide attempt were inappropriate behaviors under oth-
erwise normal circumstances under federal and state regulations, as required to qualify her as seriously emotion-
ally disturbed under Individuals with Disabilities Education Act (IDEA). Eschenasy v. New York City Dept. of
Educ., S.D.N.Y.2009, 604 F.Supp.2d 639. Schools 148(3)

School district's obligation under IDEA to find and evaluate student suspected of having disability was triggered
by its knowledge that student had attempted suicide and was hospitalized in ninth grade, that student had been
hospitalized for severe suicidal ideation in tenth grade, that student's grades began to deteriorate severely in
eighth grade, and by notification of child's medical diagnosis of severe depression and parents' letters to teachers
setting forth her condition and its relation to her performance. N.G. v. District of Columbia, D.D.C.2008, 556
F.Supp.2d 11. Schools 148(3)

Minor who had been sexually abused by relative during his freshman year of high school and experienced slight
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decline in academic performance during his sophomore year concomitant with increasing drug use was not a
“child with a disability” under IDEA and federal regulations or a “student with a disability” under New York
regulations because he did not meet requirements for having an “emotional disturbance”; it was not clear he
suffered from inability to learn over long period of time or to marked degree despite highly traumatic experience
he suffered, he did not have difficulty building or maintaining satisfactory interpersonal relationships with peers
and teachers, though his heightened aggression and worsening substance abuse problem did not represent beha-
vior that could be considered appropriate under normal circumstances they were not enough, without more, to
qualify him for classification as emotionally disturbed, and record did not persuasively demonstrate he exhibited
generally pervasive mood of unhappiness or depression for long period of time and to marked degree. N.C. ex
rel M.C. v. Bedford Cent. School Dist., S.D.N.Y.2007, 473 F.Supp.2d 532, affirmed 300 Fed.Appx. 11, 2008
WL 4874535. Schools 148(3)

Evidence did not support finding that high school student was “seriously emotionally disturbed” as required to
entitle him to tuition reimbursement for his placement in private school under Individuals with Disabilities Edu-
cation Act (IDEA) and regulations thereunder; diagnosis of serious emotional disturbance contained in letter
from psychiatrist was made at request of student's parents to persuade juvenile court judge considering student's
disposition for car theft to commit him to three-week camp in Idaho instead of period of incarceration or other
more stringent penalty and was insufficient to use as basis for factual finding of disability, there was no evid-
ence that student suffered from alcoholism or that his use of alcohol or drugs was sign of emotional disturbance.
Springer v. Fairfax County School Bd., E.D.Va.1997, 960 F.Supp. 89, affirmed 134 F.3d 659. Schools
155.5(4)

9. Socially maladjusted

High school student was “socially maladjusted,” within meaning of exception to coverage under Individuals
with Disabilities Education Act (IDEA), in view of evidence that student suffered only conduct disorder and dis-
played disregard for social demands or expectations. Springer v. Fairfax County School Bd., C.A.4 (Va.) 1998,
134 F.3d 659. Schools 148(3)

10. Free appropriate public education

Only material failures to implement individualized educational program (IEP) constituted violations of IDEA;
there was no statutory requirement of perfect adherence to IEP and there was no reason rooted in statutory text
to view minor implementation failures as denials of free appropriate public education (FAPE). Van Duyn ex rel.
Van Duyn v. Baker School Dist. 5J, C.A.9 (Or.) 2007, 502 F.3d 811. Schools 148(2.1)

District of Columbia, Chancellor of District of Columbia Public Schools (DCPS), and District Superintendent of
Education violated Rehabilitation Act in connection with their failure to provide disabled students with free ap-
propriate public education (FAPE) required by IDEA and to comply with their Child Find obligations under
IDEA, as they showed bad faith or gross misjudgment; defendants knew they were not in compliance with their
legal obligations yet failed to change their actions, their relative provision of services under IDEA was lower
than that of every state in the country, in most cases significantly so, and their failures were departure from ac-
cepted educational practices throughout the country. DL v. District of Columbia, D.D.C.2010, 730 F.Supp.2d 84
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. Schools 148(2.1)

Autistic student's parents did not meet their burden of proving expired individualized education program (IEP)
as implemented did not permit student to benefit educationally consistent with the Individuals with Disabilities
Education Act (IDEA), although it was unclear whether school district implemented IEPs with respect to data
collection and methodologies during two school years and absence of data reports impacted measuring progress;
student received supportive instruction from a wide variety of education specialists, including speech-language
pathologist, occupational therapist, physical therapist, and had benefit of integration with his peers and one on
one assistant with oversight by district consultant and weekly meetings among specialists. Doe ex rel. Doe v.
Hampden-Wilbraham Regional School Dist., D.Mass.2010, 715 F.Supp.2d 185. Schools 155.5(4)

Alleged academic progress of behaviorally disabled students was not sole measure of whether students received
free appropriate public education (FAPE), within meaning of IDEA, following implementation of emergency
regulations by New York State Board of Regents (NYSBR), upon recommendation of New York State Educa-
tion Department (NYSED), that limited the use of “aversives,” including contingent food programs, the use of
helmets on some children, mechanical restraints, and the application of electric skin shocks through a graduated
electronic decelerator (GED). Alleyne v. New York State Educ. Dept., N.D.N.Y.2010, 691 F.Supp.2d 322.
Schools 148(3)

IDEA's definition of free appropriate public education (FAPE) does not require school district to maximize po-
tential of handicapped children; rather, FAPE requires that education to which access is provided be sufficient to
confer some educational benefit upon handicapped child. Mr. C. v. Maine School Administrative Dist. No. 6,
D.Me.2008, 538 F.Supp.2d 298. Schools 148(2.1)

Individualized education plan (IEP) providing for oral hearing impaired child's school day to be divided between
mainstream instruction in public school and total communication program at school for deaf, with cued speech
interpreter provided at each facility, was “free appropriate education” within meaning of IDEA; placement in
full-time oral program for hearing impaired at school for deaf was not required. Brougham by Brougham v.
Town of Yarmouth, D.Me.1993, 823 F.Supp. 9. Schools 154(4)

Individuals with Disabilities Education Act (IDEA) requires school districts to supplement their resources in or-
der to meet special needs of children with disabilities, but does not require every conceivable supplementary aid
or service to assist child; school districts must provide services of physical, occupational and speech therapists
and must assign supplementary teacher's aide to regular classroom, on full-time or part-time basis, if necessary
to accommodate children's special needs. Oberti by Oberti v. Board of Educ. of Borough of Clementon School
Dist., D.N.J.1992, 789 F.Supp. 1322. Schools 148(2.1)

Free appropriate education, as contemplated by Individuals with Disabilities Education Act (IDEA), requires
personalized instruction with sufficient support services to permit child to benefit educationally from that in-
struction. Straube v. Florida Union Free School Dist., S.D.N.Y.1991, 778 F.Supp. 774. Schools 148(2.1)
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11. Individual education plan

School district acted in good faith when it relied on current staff members to carry out individualized education
programs (IEP) for disabled student during his third-grade year without giving those staff members additional
training; earlier IEPs that had correlated with significant progress were carried out by staff with about the same
level of training. Alex R., ex rel. Beth R. v. Forrestville Valley Community Unit School Dist. No. 221, C.A.7
(Ill.) 2004, 375 F.3d 603, certiorari denied 125 S.Ct. 628, 543 U.S. 1009, 160 L.Ed.2d 474. Schools
148(2.1)

More stringent individual education plan (IEP) standard of Massachusetts law was applicable in federal court on
appeal from state hearing officer's decision, as IDEA incorporated by reference state IEP standards insofar as
they were not inconsistent with federal rights. Wanham v. Everett Public Schools, D.Mass.2007, 515 F.Supp.2d
175, amended 550 F.Supp.2d 152. Schools 155.5(2.1)

12. Related services

Continuous nursing services required by quadriplegic, ventilator-dependent student were “related services” that
had to be provided by school district during school hours, under Individuals with Disabilities Education Act
(IDEA), because such services were supportive services but did not constitute medical services. Cedar Rapids
Community School Dist. v. Garret F. ex rel. Charlene F., U.S.Iowa 1999, 119 S.Ct. 992, 526 U.S. 66, 161
A.L.R. Fed. 683, 143 L.Ed.2d 154. Schools 148(4)

School district's refusal to transport elementary school student, who suffered from epileptic seizures, to day care
center outside her designated “cluster site” boundary after school did not violate the Individuals with Disabilities
Education Act (IDEA), where parent's request for such transportation was made for personal reasons unrelated
to student's educational needs. Fick ex rel. Fick v. Sioux Falls School Dist. 49-5, C.A.8 (S.D.) 2003, 337 F.3d
968, rehearing and rehearing en banc denied. Schools 159.5(4)

Hospital charges incurred by parents of disabled student when they were forced to commit student to a psychiat-
ric hospital for several months, which occurred while Indiana Department of Education (IDOE) was processing
individualized education plan (IEP) prepared by local school under Individuals with Disabilities Education Act
(IDEA) which recommended that student be placed in a residential facility, were not for “education or related
services,” within meaning of IDEA, and thus were not reimbursable under agreed order settling class action, in
which plaintiffs had alleged that delays in placements by IDOE violated IDEA. Butler v. Evans, C.A.7 (Ind.)
2000, 225 F.3d 887. Schools 154(3)

Individuals with Disabilities Education Act (IDEA) requires transportation of disabled child as service related to
child's special education if that service is necessary for child to benefit from special education, even if that child
has no ambulatory impairment that directly causes unique need for some form of specialized transport; only edu-
cation, not related services, had to correlate to “unique needs” associated with child's specific disability. Donald
B. By and Through Christine B. v. Board of School Com'rs of Mobile County, Ala., C.A.11 (Ala.) 1997, 117
F.3d 1371. Schools 159.5(4)
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Individuals with Disabilities Education Act (IDEA) would require school district to provide psychological coun-
seling services to disabled student, in event student were found in administrative proceeding to have suffered
psychological damage from teacher's allegedly misconceived educational strategy; counseling services were
among those required by IDEA to be provided if necessary to assist child with disability to benefit from special
education, and student's request for monetary damages unavailable under IDEA would not remove proceeding
from process mandated by IDEA. Charlie F. by Neil F. v. Board of Educ. of Skokie School Dist. 68, C.A.7 (Ill.)
1996, 98 F.3d 989. Schools 148(3)

Department of Education regulation excluding cochlear implant mapping as service covered under Individuals
with Disabilities Education Act (IDEA) did not contravene IDEA, since mapping was not “related service” de-
signed to meet disabled students' unique needs and prepare them for further education, employment, and inde-
pendent living; regulation was necessary for agency's compliance with IDEA and did not substantively alter pro-
tections embodied in prior regulations, and agency properly determined that fitting of hearing devices did not in-
clude technical adjustments. Petit v. U.S. Dept. of Educ., D.D.C.2010, 756 F.Supp.2d 11, affirmed 675 F.3d 769.
Schools 148(4)

School committee's individualized education programs (IEP) for high school student who suffered from Asper-
ger's Syndrome, attention deficit hyperactivity disorder, and anxiety disorder were not reasonably calculated to
confer meaningful benefit in critical area of independent living skills, thus depriving student of free and appro-
priate education (FAPE) under Individuals with Disabilities Education Act (IDEA) and Massachusetts law; al-
though IEPs offered social skills class and direct services delivered by special education teacher to address stu-
dent's organizational deficits, and student received meaningful academic benefit from that support, services were
not reasonably calculated to supporting independent living out of high school, such as maintaining self-hygiene
and learning transportation skills. Dracut School Committee v. Bureau of Special Educ. Appeals of the Mas-
sachusetts Dept. of Elementary and Secondary Educ., D.Mass.2010, 737 F.Supp.2d 35. Schools 148(3)

Although illegal drug use may impede student's ability to take advantage of educational opportunities, drug pre-
vention or intervention by school are not type of “supportive services” required by IDEA in order to provide dis-
abled student with free appropriate public education. Armstrong ex rel. Steffensen v. Alicante School,
E.D.Cal.1999, 44 F.Supp.2d 1087. Schools 148(2.1)

The suctioning of a tracheostomy tube is a common, standard maintenance procedure that need not be performed
by a physician and therefore is not a “medical service” excluded from school district's obligation to provide re-
lated services to disabled child, under the IDEA, even if a nurse is required to perform the procedure, and even
if suctioning was to be considered a “medical” service based on Illinois regulations allegedly requiring that a li-
censed nurse provide the evaluative judgment during child's bus rides regarding whether suctioning was neces-
sary, district was obligated to provide medical services that are “evaluative.” Skelly v. Brookfield Lagrange Park
School Dist. 95, N.D.Ill.1997, 968 F.Supp. 385. Schools 148(4)

Student whose speech impairment made him “child with a disability” under Individuals with Disabilities Educa-
tion Act (IDEA) was entitled to weekly speech therapy. Mary P. v. Illinois State Bd. of Educ., N.D.Ill.1996, 919
F.Supp. 1173, amended 934 F.Supp. 989. Schools 148(2.1)
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Under IDEA, handicapped school student was entitled to transportation, as related service to her individualized
education program, from sidewalk of parochial school to her special education classes at public school; school
district representatives had agreed that transportation was necessary due to student's lack of mobility, visual
impairment and school location. Felter v. Cape Girardeau School Dist., E.D.Mo.1993, 810 F.Supp. 1062, on re-
consideration. Schools 8; Schools 159.5(4)

13. Medical services

The phrase “medical services,” as excepted from Individuals with Disabilities Education Act (IDEA) definition
of related services that must be provided to disabled child by school district, does not embrace all forms of care
that might loosely be described as medical in other contexts, such as a claim for an income tax deduction, but
refers to those services that must be performed by a physician. Cedar Rapids Community School Dist. v. Garret
F. ex rel. Charlene F., U.S.Iowa 1999, 119 S.Ct. 992, 526 U.S. 66, 161 A.L.R. Fed. 683, 143 L.Ed.2d 154.
Schools 148(4)

14. Transition services

Although handicapped student's individualized education plan (IEP) lacked explicit statement of transition ser-
vices since it did not designate a specific outcome for child when he reached the age of 21 or contain specific set
of activities for meeting that outcome, this procedural defect did not deny child free appropriate education under
Individuals With Disabilities Education Act (IDEA) where child was not denied transitional services and bene-
fitted from program with which he was provided and IEP completely complied with other requirements of
IDEA. Urban by Urban v. Jefferson County School Dist. R-1, C.A.10 (Colo.) 1996, 89 F.3d 720. Schools
148(2.1)

15. Parental placements

Individual with Disabilities Education Act (IDEA) requirements for free appropriate public education are not ap-
plicable to parental placements. Florence County School Dist. Four v. Carter By and Through Carter,
U.S.S.C.1993, 114 S.Ct. 361, 510 U.S. 7, 126 L.Ed.2d 284. Schools 148(2.1)

Although residential placement was not current educational placement during administrative process began be-
cause student's parent had unilaterally placed him there, where no current educational placement had existed, the
residential facility was present educational placement to which the “stay put” provisions of Individuals with Dis-
ability Education Act (IDEA) applied at the time of judicial hearing. Stockton by Stockton v. Barbour County
Bd. of Educ., N.D.W.Va.1995, 884 F.Supp. 201, affirmed 112 F.3d 510. Schools 154(3)

16. Local education agency

Parochial school attended by student who suffered from hearing impairment and learning disability was not a
“local education agency” (LEA) within meaning of IDEA, and thus was not subject to liability under IDEA in
suit brought by student's parents. Ullmo ex rel. Ullmo v. Gilmour Academy, C.A.6 (Ohio) 2001, 273 F.3d 671.
Schools 8
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Department of Army was not state or local education agency subject to Individuals with Disabilities Act
(IDEA), and thus Department of Defense was not required under IDEA to admit children into Domestic Depend-
ent Elementary and Secondary Schools (DDESS) who lacked fundamental eligibility to attend those schools.
Millet v. U.S. Dept. of Army, D.Puerto Rico 2002, 245 F.Supp.2d 344, on reconsideration. Schools
154(2.1)

17. Charter schools

For-profit charter schools were ineligible for federal funding under Individuals with Disabilities Education Act
(IDEA) and Elementary and Secondary Education Act (ESEA), which defined eligible schools as “nonprofit in-
stitutional day or residential school, including a public elementary charter school that provides elementary edu-
cation, as determined under State law”; natural reading of statute established that only nonprofit schools were
eligible for funding, to read statute as including for-profit charter schools would not be rational interpretation,
and legislative history conveyed Congress's clear intent to exclude for-profit schools from funding. Arizona
State Bd. For Charter Schools v. U.S. Dept. of Educ., C.A.9 (Ariz.) 2006, 464 F.3d 1003. Schools 19(1);
Schools 148(2.1)

Under Pennsylvania's statutory scheme, charter schools are independent local educational agencies (LEAs) and
assume duty to ensure that free appropriate public education (FAPE) is available to a child with a disability in
compliance with IDEA and its implementing regulations. R.B. ex rel. Parent v. Mastery Charter School,
E.D.Pa.2010, 762 F.Supp.2d 745, stay denied 2011 WL 121901. Schools 148(2.1)

For-profit charter schools were not eligible to receive federal funds under the Elementary and Secondary Educa-
tion Act (ESEA) and the Individuals with Disabilities Education Act (IDEA); provisions of the statutes making
nonprofit schools, “including charter schools,” eligible for federal funding plainly required charter schools to be
nonprofit to receive such funding. Arizona State Bd. for Charter Schools v. U.S. Dept. of Educ., D.Ariz.2005,
391 F.Supp.2d 800. Schools 19(1)
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Effective: July 1, 2005

United States Code Annotated Currentness
Title 20. Education

Chapter 33. Education of Individuals with Disabilities (Refs & Annos)
Subchapter II. Assistance for Education of All Children with Disabilities

§ 1411. Authorization; allotment; use of funds; authorization of appropriations

(a) Grants to States

(1) Purpose of grants

The Secretary shall make grants to States, outlying areas, and freely associated States, and provide funds to
the Secretary of the Interior, to assist them to provide special education and related services to children with
disabilities in accordance with this subchapter.

(2) Maximum amount

The maximum amount of the grant a State may receive under this section--

(A) for fiscal years 2005 and 2006 is--

(i) the number of children with disabilities in the State who are receiving special education and related
services--

(I) aged 3 through 5 if the State is eligible for a grant under section 1419 of this title; and

(II) aged 6 through 21; multiplied by

(ii) 40 percent of the average per-pupil expenditure in public elementary schools and secondary schools in
the United States; and

(B) for fiscal year 2007 and subsequent fiscal years is--

(i) the number of children with disabilities in the 2004-2005 school year in the State who received special
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education and related services--

(I) aged 3 through 5 if the State is eligible for a grant under section 1419 of this title; and

(II) aged 6 through 21; multiplied by

(ii) 40 percent of the average per-pupil expenditure in public elementary schools and secondary schools in
the United States; adjusted by

(iii) the rate of annual change in the sum of--

(I) 85 percent of such State's population described in subsection (d)(3)(A)(i)(II); and

(II) 15 percent of such State's population described in subsection (d)(3)(A)(i)(III).

(b) Outlying areas and freely associated States; Secretary of the Interior

(1) Outlying areas and freely associated States

(A) Funds reserved

From the amount appropriated for any fiscal year under subsection (i), the Secretary shall reserve not more
than 1 percent, which shall be used--

(i) to provide assistance to the outlying areas in accordance with their respective populations of individu-
als aged 3 through 21; and

(ii) to provide each freely associated State a grant in the amount that such freely associated State received
for fiscal year 2003 under this subchapter, but only if the freely associated State meets the applicable re-
quirements of this subchapter, as well as the requirements of section 1411(b)(2)(C) of this title as such
section was in effect on the day before December 3, 2004.

(B) Special rule

The provisions of Public Law 95-134, permitting the consolidation of grants by the outlying areas, shall not
apply to funds provided to the outlying areas or the freely associated States under this section.
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(C) Definition

In this paragraph, the term “freely associated States” means the Republic of the Marshall Islands, the Feder-
ated States of Micronesia, and the Republic of Palau.

(2) Secretary of the Interior

From the amount appropriated for any fiscal year under subsection (i), the Secretary shall reserve 1.226 per-
cent to provide assistance to the Secretary of the Interior in accordance with subsection (h).

(c) Technical assistance

(1) In general

The Secretary may reserve not more than 1/2 of 1 percent of the amounts appropriated under this subchapter
for each fiscal year to provide technical assistance activities authorized under section 1416(i) of this title.

(2) Maximum amount

The maximum amount the Secretary may reserve under paragraph (1) for any fiscal year is $25,000,000, cu-
mulatively adjusted by the rate of inflation as measured by the percentage increase, if any, from the preceding
fiscal year in the Consumer Price Index For All Urban Consumers, published by the Bureau of Labor Statistics
of the Department of Labor.

(d) Allocations to States

(1) In general

After reserving funds for technical assistance, and for payments to the outlying areas, the freely associated
States, and the Secretary of the Interior under subsections (b) and (c) for a fiscal year, the Secretary shall al-
locate the remaining amount among the States in accordance with this subsection.

(2) Special rule for use of fiscal year 1999 amount

If a State received any funds under this section for fiscal year 1999 on the basis of children aged 3 through 5,
but does not make a free appropriate public education available to all children with disabilities aged 3 through
5 in the State in any subsequent fiscal year, the Secretary shall compute the State's amount for fiscal year
1999, solely for the purpose of calculating the State's allocation in that subsequent year under paragraph (3) or
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(4), by subtracting the amount allocated to the State for fiscal year 1999 on the basis of those children.

(3) Increase in funds

If the amount available for allocations to States under paragraph (1) for a fiscal year is equal to or greater than
the amount allocated to the States under this paragraph for the preceding fiscal year, those allocations shall be
calculated as follows:

(A) Allocation of increase

(i) In general

Except as provided in subparagraph (B), the Secretary shall allocate for the fiscal year--

(I) to each State the amount the State received under this section for fiscal year 1999;

(II) 85 percent of any remaining funds to States on the basis of the States' relative populations of chil-
dren aged 3 through 21 who are of the same age as children with disabilities for whom the State ensures
the availability of a free appropriate public education under this subchapter; and

(III) 15 percent of those remaining funds to States on the basis of the States' relative populations of
children described in subclause (II) who are living in poverty.

(ii) Data

For the purpose of making grants under this paragraph, the Secretary shall use the most recent population
data, including data on children living in poverty, that are available and satisfactory to the Secretary.

(B) Limitations

Notwithstanding subparagraph (A), allocations under this paragraph shall be subject to the following:

(i) Preceding year allocation

No State's allocation shall be less than its allocation under this section for the preceding fiscal year.

(ii) Minimum
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No State's allocation shall be less than the greatest of--

(I) the sum of--

(aa) the amount the State received under this section for fiscal year 1999; and

(bb) 1/3 of 1 percent of the amount by which the amount appropriated under subsection (i) for the
fiscal year exceeds the amount appropriated for this section for fiscal year 1999;

(II) the sum of--

(aa) the amount the State received under this section for the preceding fiscal year; and

(bb) that amount multiplied by the percentage by which the increase in the funds appropriated for this
section from the preceding fiscal year exceeds 1.5 percent; or

(III) the sum of--

(aa) the amount the State received under this section for the preceding fiscal year; and

(bb) that amount multiplied by 90 percent of the percentage increase in the amount appropriated for
this section from the preceding fiscal year.

(iii) Maximum

Notwithstanding clause (ii), no State's allocation under this paragraph shall exceed the sum of--

(I) the amount the State received under this section for the preceding fiscal year; and

(II) that amount multiplied by the sum of 1.5 percent and the percentage increase in the amount appro-
priated under this section from the preceding fiscal year.

(C) Ratable reduction

If the amount available for allocations under this paragraph is insufficient to pay those allocations in full,
those allocations shall be ratably reduced, subject to subparagraph (B)(i).
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(4) Decrease in funds

If the amount available for allocations to States under paragraph (1) for a fiscal year is less than the amount al-
located to the States under this section for the preceding fiscal year, those allocations shall be calculated as
follows:

(A) Amounts greater than fiscal year 1999 allocations

If the amount available for allocations is greater than the amount allocated to the States for fiscal year 1999,
each State shall be allocated the sum of--

(i) the amount the State received under this section for fiscal year 1999; and

(ii) an amount that bears the same relation to any remaining funds as the increase the State received under
this section for the preceding fiscal year over fiscal year 1999 bears to the total of all such increases for
all States.

(B) Amounts equal to or less than fiscal year 1999 allocations

(i) In general

If the amount available for allocations under this paragraph is equal to or less than the amount allocated to
the States for fiscal year 1999, each State shall be allocated the amount the State received for fiscal year
1999.

(ii) Ratable reduction

If the amount available for allocations under this paragraph is insufficient to make the allocations de-
scribed in clause (i), those allocations shall be ratably reduced.

(e) State-level activities

(1) State administration

(A) In general

For the purpose of administering this subchapter, including paragraph (3), section 1419 of this title, and the
coordination of activities under this subchapter with, and providing technical assistance to, other programs
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that provide services to children with disabilities--

(i) each State may reserve for each fiscal year not more than the maximum amount the State was eligible
to reserve for State administration under this section for fiscal year 2004 or $800,000 (adjusted in accord-
ance with subparagraph (B)), whichever is greater; and

(ii) each outlying area may reserve for each fiscal year not more than 5 percent of the amount the outlying
area receives under subsection (b)(1) for the fiscal year or $35,000, whichever is greater.

(B) Cumulative annual adjustments

For each fiscal year beginning with fiscal year 2005, the Secretary shall cumulatively adjust--

(i) the maximum amount the State was eligible to reserve for State administration under this subchapter
for fiscal year 2004; and

(ii) $800,000,

by the rate of inflation as measured by the percentage increase, if any, from the preceding fiscal year in
the Consumer Price Index For All Urban Consumers, published by the Bureau of Labor Statistics of the
Department of Labor.

(C) Certification

Prior to expenditure of funds under this paragraph, the State shall certify to the Secretary that the arrange-
ments to establish responsibility for services pursuant to section 1412(a)(12)(A) of this title are current.

(D) Subchapter III

Funds reserved under subparagraph (A) may be used for the administration of subchapter III, if the State
educational agency is the lead agency for the State under such subchapter.

(2) Other State-level activities

(A) State-level activities

(i) In general
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Except as provided in clause (iii), for the purpose of carrying out State-level activities, each State may re-
serve for each of the fiscal years 2005 and 2006 not more than 10 percent from the amount of the State's
allocation under subsection (d) for each of the fiscal years 2005 and 2006, respectively. For fiscal year
2007 and each subsequent fiscal year, the State may reserve the maximum amount the State was eligible
to reserve under the preceding sentence for fiscal year 2006 (cumulatively adjusted by the rate of inflation
as measured by the percentage increase, if any, from the preceding fiscal year in the Consumer Price In-
dex For All Urban Consumers, published by the Bureau of Labor Statistics of the Department of Labor).

(ii) Small State adjustment

Notwithstanding clause (i) and except as provided in clause (iii), in the case of a State for which the max-
imum amount reserved for State administration is not greater than $850,000, the State may reserve for the
purpose of carrying out State-level activities for each of the fiscal years 2005 and 2006, not more than
10.5 percent from the amount of the State's allocation under subsection (d) for each of the fiscal years
2005 and 2006, respectively. For fiscal year 2007 and each subsequent fiscal year, such State may reserve
the maximum amount the State was eligible to reserve under the preceding sentence for fiscal year 2006
(cumulatively adjusted by the rate of inflation as measured by the percentage increase, if any, from the
preceding fiscal year in the Consumer Price Index For All Urban Consumers, published by the Bureau of
Labor Statistics of the Department of Labor).

(iii) Exception

If a State does not reserve funds under paragraph (3) for a fiscal year, then--

(I) in the case of a State that is not described in clause (ii), for fiscal year 2005 or 2006, clause (i) shall
be applied by substituting “9.0 percent” for “10 percent”; and

(II) in the case of a State that is described in clause (ii), for fiscal year 2005 or 2006, clause (ii) shall be
applied by substituting “9.5 percent” for “10.5 percent”.

(B) Required activities

Funds reserved under subparagraph (A) shall be used to carry out the following activities:

(i) For monitoring, enforcement, and complaint investigation.

(ii) To establish and implement the mediation process required by section 1415(e) of this title, including
providing for the cost of mediators and support personnel.
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(C) Authorized activities

Funds reserved under subparagraph (A) may be used to carry out the following activities:

(i) For support and direct services, including technical assistance, personnel preparation, and professional
development and training.

(ii) To support paperwork reduction activities, including expanding the use of technology in the IEP pro-
cess.

(iii) To assist local educational agencies in providing positive behavioral interventions and supports and
appropriate mental health services for children with disabilities.

(iv) To improve the use of technology in the classroom by children with disabilities to enhance learning.

(v) To support the use of technology, including technology with universal design principles and assistive
technology devices, to maximize accessibility to the general education curriculum for children with disab-
ilities.

(vi) Development and implementation of transition programs, including coordination of services with
agencies involved in supporting the transition of children with disabilities to postsecondary activities.

(vii) To assist local educational agencies in meeting personnel shortages.

(viii) To support capacity building activities and improve the delivery of services by local educational
agencies to improve results for children with disabilities.

(ix) Alternative programming for children with disabilities who have been expelled from school, and ser-
vices for children with disabilities in correctional facilities, children enrolled in State-operated or State-
supported schools, and children with disabilities in charter schools.

(x) To support the development and provision of appropriate accommodations for children with disabilit-
ies, or the development and provision of alternate assessments that are valid and reliable for assessing the
performance of children with disabilities, in accordance with sections 6311(b) and 7301 of this title.

(xi) To provide technical assistance to schools and local educational agencies, and direct services, includ-
ing supplemental educational services as defined in 6316(e) of this title to children with disabilities, in
schools or local educational agencies identified for improvement under section 6316 of this title on the
sole basis of the assessment results of the disaggregated subgroup of children with disabilities, including
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providing professional development to special and regular education teachers, who teach children with
disabilities, based on scientifically based research to improve educational instruction, in order to improve
academic achievement to meet or exceed the objectives established by the State under section
6311(b)(2)(G) of this title.

(3) Local educational agency risk pool

(A) In general

(i) Reservation of funds

For the purpose of assisting local educational agencies (including a charter school that is a local educa-
tional agency or a consortium of local educational agencies) in addressing the needs of high need children
with disabilities, each State shall have the option to reserve for each fiscal year 10 percent of the amount
of funds the State reserves for State-level activities under paragraph (2)(A)--

(I) to establish and make disbursements from the high cost fund to local educational agencies in accord-
ance with this paragraph during the first and succeeding fiscal years of the high cost fund; and

(II) to support innovative and effective ways of cost sharing by the State, by a local educational agency,
or among a consortium of local educational agencies, as determined by the State in coordination with
representatives from local educational agencies, subject to subparagraph (B)(ii).

(ii) Definition of local educational agency

In this paragraph the term “local educational agency” includes a charter school that is a local educational
agency, or a consortium of local educational agencies.

(B) Limitation on uses of funds

(i) Establishment of high cost fund

A State shall not use any of the funds the State reserves pursuant to subparagraph (A)(i), but may use the
funds the State reserves under paragraph (1), to establish and support the high cost fund.

(ii) Innovative and effective cost sharing

A State shall not use more than 5 percent of the funds the State reserves pursuant to subparagraph (A)(i)
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for each fiscal year to support innovative and effective ways of cost sharing among consortia of local edu-
cational agencies.

(C) State plan for high cost fund

(i) Definition

The State educational agency shall establish the State's definition of a high need child with a disability,
which definition shall be developed in consultation with local educational agencies.

(ii) State plan

The State educational agency shall develop, not later than 90 days after the State reserves funds under this
paragraph, annually review, and amend as necessary, a State plan for the high cost fund. Such State plan
shall--

(I) establish, in coordination with representatives from local educational agencies, a definition of a high
need child with a disability that, at a minimum--

(aa) addresses the financial impact a high need child with a disability has on the budget of the child's
local educational agency; and

(bb) ensures that the cost of the high need child with a disability is greater than 3 times the average
per pupil expenditure (as defined in section 7801 of this title) in that State;

(II) establish eligibility criteria for the participation of a local educational agency that, at a minimum,
takes into account the number and percentage of high need children with disabilities served by a local
educational agency;

(III) develop a funding mechanism that provides distributions each fiscal year to local educational
agencies that meet the criteria developed by the State under subclause (II); and

(IV) establish an annual schedule by which the State educational agency shall make its distributions
from the high cost fund each fiscal year.

(iii) Public availability

The State shall make its final State plan publicly available not less than 30 days before the beginning of
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the school year, including dissemination of such information on the State website.

(D) Disbursements from the high cost fund

(i) In general

Each State educational agency shall make all annual disbursements from the high cost fund established
under subparagraph (A)(i) in accordance with the State plan published pursuant to subparagraph (C).

(ii) Use of disbursements

Each State educational agency shall make annual disbursements to eligible local educational agencies in
accordance with its State plan under subparagraph (C)(ii).

(iii) Appropriate costs

The costs associated with educating a high need child with a disability under subparagraph (C)(i) are only
those costs associated with providing direct special education and related services to such child that are
identified in such child's IEP.

(E) Legal fees

The disbursements under subparagraph (D) shall not support legal fees, court costs, or other costs associated
with a cause of action brought on behalf of a child with a disability to ensure a free appropriate public edu-
cation for such child.

(F) Assurance of a free appropriate public education

Nothing in this paragraph shall be construed--

(i) to limit or condition the right of a child with a disability who is assisted under this subchapter to re-
ceive a free appropriate public education pursuant to section 1412(a)(1) of this title in the least restrictive
environment pursuant to section 1412(a)(5) of this title; or

(ii) to authorize a State educational agency or local educational agency to establish a limit on what may be
spent on the education of a child with a disability.

(G) Special rule for risk pool and high need assistance programs in effect as of January 1, 2004
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Notwithstanding the provisions of subparagraphs (A) through (F), a State may use funds reserved pursuant
to this paragraph for implementing a placement neutral cost sharing and reimbursement program of high
need, low incidence, catastrophic, or extraordinary aid to local educational agencies that provides services
to high need students based on eligibility criteria for such programs that were created not later than January
1, 2004, and are currently in operation, if such program serves children that meet the requirement of the
definition of a high need child with a disability as described in subparagraph (C)(ii)(I).

(H) Medicaid services not affected

Disbursements provided under this paragraph shall not be used to pay costs that otherwise would be reim-
bursed as medical assistance for a child with a disability under the State medicaid program under title XIX
of the Social Security Act [42 U.S.C.A. § 1396 et seq.].

(I) Remaining funds

Funds reserved under subparagraph (A) in any fiscal year but not expended in that fiscal year pursuant to
subparagraph (D) shall be allocated to local educational agencies for the succeeding fiscal year in the same
manner as funds are allocated to local educational agencies under subsection (f) for the succeeding fiscal
year.

(4) Inapplicability of certain prohibitions

A State may use funds the State reserves under paragraphs (1) and (2) without regard to--

(A) the prohibition on commingling of funds in section 1412(a)(17)(B) of this title; and

(B) the prohibition on supplanting other funds in section 1412(a)(17)(C) of this title.

(5) Report on use of funds

As part of the information required to be submitted to the Secretary under section 1412 of this title, each State
shall annually describe how amounts under this section--

(A) will be used to meet the requirements of this chapter; and

(B) will be allocated among the activities described in this section to meet State priorities based on input
from local educational agencies.
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(6) Special rule for increased funds

A State may use funds the State reserves under paragraph (1)(A) as a result of inflationary increases under
paragraph (1)(B) to carry out activities authorized under clause (i), (iii), (vii), or (viii) of paragraph (2)(C).

(7) Flexibility in using funds for subchapter III

Any State eligible to receive a grant under section 1419 of this title may use funds made available under para-
graph (1)(A), subsection (f)(3), or section 1419(f)(5) of this title to develop and implement a State policy
jointly with the lead agency under subchapter III and the State educational agency to provide early interven-
tion services (which shall include an educational component that promotes school readiness and incorporates
preliteracy, language, and numeracy skills) in accordance with subchapter III to children with disabilities who
are eligible for services under section 1419 of this title and who previously received services under subchapter
III until such children enter, or are eligible under State law to enter, kindergarten, or elementary school as ap-
propriate.

(f) Subgrants to local educational agencies

(1) Subgrants required

Each State that receives a grant under this section for any fiscal year shall distribute any funds the State does
not reserve under subsection (e) to local educational agencies (including public charter schools that operate as
local educational agencies) in the State that have established their eligibility under section 1413 of this title for
use in accordance with this subchapter.

(2) Procedure for allocations to local educational agencies

For each fiscal year for which funds are allocated to States under subsection (d), each State shall allocate
funds under paragraph (1) as follows:

(A) Base payments

The State shall first award each local educational agency described in paragraph (1) the amount the local
educational agency would have received under this section for fiscal year 1999, if the State had distributed
75 percent of its grant for that year under section 1411(d) of this title as section 1411(d) was then in effect.

(B) Allocation of remaining funds

After making allocations under subparagraph (A), the State shall--
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(i) allocate 85 percent of any remaining funds to those local educational agencies on the basis of the relat-
ive numbers of children enrolled in public and private elementary schools and secondary schools within
the local educational agency's jurisdiction; and

(ii) allocate 15 percent of those remaining funds to those local educational agencies in accordance with
their relative numbers of children living in poverty, as determined by the State educational agency.

(3) Reallocation of funds

If a State educational agency determines that a local educational agency is adequately providing a free appro-
priate public education to all children with disabilities residing in the area served by that local educational
agency with State and local funds, the State educational agency may reallocate any portion of the funds under
this subchapter that are not needed by that local educational agency to provide a free appropriate public educa-
tion to other local educational agencies in the State that are not adequately providing special education and re-
lated services to all children with disabilities residing in the areas served by those other local educational
agencies.

(g) Definitions

In this section:

(1) Average per-pupil expenditure in public elementary schools and secondary schools in the United States

The term “average per-pupil expenditure in public elementary schools and secondary schools in the United
States” means--

(A) without regard to the source of funds--

(i) the aggregate current expenditures, during the second fiscal year preceding the fiscal year for which
the determination is made (or, if satisfactory data for that year are not available, during the most recent
preceding fiscal year for which satisfactory data are available) of all local educational agencies in the 50
States and the District of Columbia; plus

(ii) any direct expenditures by the State for the operation of those agencies; divided by

(B) the aggregate number of children in average daily attendance to whom those agencies provided free
public education during that preceding year.

(2) State
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The term “State” means each of the 50 States, the District of Columbia, and the Commonwealth of Puerto
Rico.

(h) Use of amounts by Secretary of the Interior

(1) Provision of amounts for assistance

(A) In general

The Secretary of Education shall provide amounts to the Secretary of the Interior to meet the need for assist-
ance for the education of children with disabilities on reservations aged 5 to 21, inclusive, enrolled in ele-
mentary schools and secondary schools for Indian children operated or funded by the Secretary of the Interi-
or. The amount of such payment for any fiscal year shall be equal to 80 percent of the amount allotted under
subsection (b)(2) for that fiscal year. Of the amount described in the preceding sentence--

(i) 80 percent shall be allocated to such schools by July 1 of that fiscal year; and

(ii) 20 percent shall be allocated to such schools by September 30 of that fiscal year.

(B) Calculation of number of children

In the case of Indian students aged 3 to 5, inclusive, who are enrolled in programs affiliated with the Bureau
of Indian Affairs (referred to in this subsection as the “BIA”) schools and that are required by the States in
which such schools are located to attain or maintain State accreditation, and which schools have such ac-
creditation prior to October 7, 1991, the school shall be allowed to count those children for the purpose of
distribution of the funds provided under this paragraph to the Secretary of the Interior. The Secretary of the
Interior shall be responsible for meeting all of the requirements of this subchapter for those children, in ac-
cordance with paragraph (2).

(C) Additional requirement

With respect to all other children aged 3 to 21, inclusive, on reservations, the State educational agency shall
be responsible for ensuring that all of the requirements of this subchapter are implemented.

(2) Submission of information

The Secretary of Education may provide the Secretary of the Interior amounts under paragraph (1) for a fiscal
year only if the Secretary of the Interior submits to the Secretary of Education information that--
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(A) demonstrates that the Department of the Interior meets the appropriate requirements, as determined by
the Secretary of Education, of sections 1412 of this title (including monitoring and evaluation activities) and
1413 of this title;

(B) includes a description of how the Secretary of the Interior will coordinate the provision of services un-
der this subchapter with local educational agencies, tribes and tribal organizations, and other private and
Federal service providers;

(C) includes an assurance that there are public hearings, adequate notice of such hearings, and an opportun-
ity for comment afforded to members of tribes, tribal governing bodies, and affected local school boards be-
fore the adoption of the policies, programs, and procedures related to the requirements described in subpara-
graph (A);

(D) includes an assurance that the Secretary of the Interior will provide such information as the Secretary of
Education may require to comply with section 1418 of this title;

(E) includes an assurance that the Secretary of the Interior and the Secretary of Health and Human Services
have entered into a memorandum of agreement, to be provided to the Secretary of Education, for the co-
ordination of services, resources, and personnel between their respective Federal, State, and local offices
and with State and local educational agencies and other entities to facilitate the provision of services to Indi-
an children with disabilities residing on or near reservations (such agreement shall provide for the appor-
tionment of responsibilities and costs, including child find, evaluation, diagnosis, remediation or therapeutic
measures, and (where appropriate) equipment and medical or personal supplies as needed for a child to re-
main in school or a program); and

(F) includes an assurance that the Department of the Interior will cooperate with the Department of Educa-
tion in its exercise of monitoring and oversight of this application, and any agreements entered into between
the Secretary of the Interior and other entities under this subchapter, and will fulfill its duties under this
subchapter.

(3) Applicability

The Secretary shall withhold payments under this subsection with respect to the information described in para-
graph (2) in the same manner as the Secretary withholds payments under section 1416(e)(6) of this title.

(4) Payments for education and services for Indian children with disabilities aged 3 through 5

(A) In general

With funds appropriated under subsection (i), the Secretary of Education shall make payments to the Secret-
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ary of the Interior to be distributed to tribes or tribal organizations (as defined under section 450b of Title
25) or consortia of tribes or tribal organizations to provide for the coordination of assistance for special edu-
cation and related services for children with disabilities aged 3 through 5 on reservations served by element-
ary schools and secondary schools for Indian children operated or funded by the Department of the Interior.
The amount of such payments under subparagraph (B) for any fiscal year shall be equal to 20 percent of the
amount allotted under subsection (b)(2).

(B) Distribution of funds

The Secretary of the Interior shall distribute the total amount of the payment under subparagraph (A) by al-
locating to each tribe, tribal organization, or consortium an amount based on the number of children with
disabilities aged 3 through 5 residing on reservations as reported annually, divided by the total of those chil-
dren served by all tribes or tribal organizations.

(C) Submission of information

To receive a payment under this paragraph, the tribe or tribal organization shall submit such figures to the
Secretary of the Interior as required to determine the amounts to be allocated under subparagraph (B). This
information shall be compiled and submitted to the Secretary of Education.

(D) Use of funds

The funds received by a tribe or tribal organization shall be used to assist in child find, screening, and other
procedures for the early identification of children aged 3 through 5, parent training, and the provision of dir-
ect services. These activities may be carried out directly or through contracts or cooperative agreements
with the BIA, local educational agencies, and other public or private nonprofit organizations. The tribe or
tribal organization is encouraged to involve Indian parents in the development and implementation of these
activities. The tribe or tribal organization shall, as appropriate, make referrals to local, State, or Federal en-
tities for the provision of services or further diagnosis.

(E) Biennial report

To be eligible to receive a grant pursuant to subparagraph (A), the tribe or tribal organization shall provide
to the Secretary of the Interior a biennial report of activities undertaken under this paragraph, including the
number of contracts and cooperative agreements entered into, the number of children contacted and receiv-
ing services for each year, and the estimated number of children needing services during the 2 years follow-
ing the year in which the report is made. The Secretary of the Interior shall include a summary of this in-
formation on a biennial basis in the report to the Secretary of Education required under this subsection. The
Secretary of Education may require any additional information from the Secretary of the Interior.
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(F) Prohibitions

None of the funds allocated under this paragraph may be used by the Secretary of the Interior for adminis-
trative purposes, including child count and the provision of technical assistance.

(5) Plan for coordination of services

The Secretary of the Interior shall develop and implement a plan for the coordination of services for all Indian
children with disabilities residing on reservations covered under this chapter. Such plan shall provide for the
coordination of services benefiting those children from whatever source, including tribes, the Indian Health
Service, other BIA divisions, and other Federal agencies. In developing the plan, the Secretary of the Interior
shall consult with all interested and involved parties. The plan shall be based on the needs of the children and
the system best suited for meeting those needs, and may involve the establishment of cooperative agreements
between the BIA, other Federal agencies, and other entities. The plan shall also be distributed upon request to
States, State educational agencies and local educational agencies, and other agencies providing services to in-
fants, toddlers, and children with disabilities, to tribes, and to other interested parties.

(6) Establishment of advisory board

To meet the requirements of section 1412(a)(21) of this title, the Secretary of the Interior shall establish, under
the BIA, an advisory board composed of individuals involved in or concerned with the education and provi-
sion of services to Indian infants, toddlers, children, and youth with disabilities, including Indians with disab-
ilities, Indian parents or guardians of such children, teachers, service providers, State and local educational of-
ficials, representatives of tribes or tribal organizations, representatives from State Interagency Coordinating
Councils under section 1441 of this title in States having reservations, and other members representing the
various divisions and entities of the BIA. The chairperson shall be selected by the Secretary of the Interior.
The advisory board shall--

(A) assist in the coordination of services within the BIA and with other local, State, and Federal agencies in
the provision of education for infants, toddlers, and children with disabilities;

(B) advise and assist the Secretary of the Interior in the performance of the Secretary of the Interior's re-
sponsibilities described in this subsection;

(C) develop and recommend policies concerning effective inter- and intra-agency collaboration, including
modifications to regulations, and the elimination of barriers to inter- and intra-agency programs and activit-
ies;

(D) provide assistance and disseminate information on best practices, effective program coordination
strategies, and recommendations for improved early intervention services or educational programming for
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Indian infants, toddlers, and children with disabilities; and

(E) provide assistance in the preparation of information required under paragraph (2)(D).

(7) Annual reports

(A) In general

The advisory board established under paragraph (6) shall prepare and submit to the Secretary of the Interior
and to Congress an annual report containing a description of the activities of the advisory board for the pre-
ceding year.

(B) Availability

The Secretary of the Interior shall make available to the Secretary of Education the report described in sub-
paragraph (A).

(i) Authorization of appropriations

For the purpose of carrying out this subchapter, other than section 1419 of this title, there are authorized to be
appropriated--

(1) $12,358,376,571 for fiscal year 2005;

(2) $14,648,647,143 for fiscal year 2006;

(3) $16,938,917,714 for fiscal year 2007;

(4) $19,229,188,286 for fiscal year 2008;

(5) $21,519,458,857 for fiscal year 2009;

(6) $23,809,729,429 for fiscal year 2010;

(7) $26,100,000,000 for fiscal year 2011; and

(8) such sums as may be necessary for fiscal year 2012 and each succeeding fiscal year.
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CREDIT(S)

(Pub.L. 91-230, Title VI, § 611, as added Pub.L. 108-446, Title I, § 101, Dec. 3, 2004, 118 Stat. 2662.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

2004 Acts. House Conference Report No. 108-779, see 2004 U.S. Code Cong. and Adm. News, p. 2480.

Statement by President, see 2004 U.S. Code Cong. and Adm. News, p. S43.

References in Text

This subchapter, referred to in text, originally read “this part”, meaning part B of the Individuals with Disabilit-
ies Education Act, Pub.L. 91-230, Title VI, § 611 et seq., as revised generally by Pub.L. 108-446, Title I, § 101,
Dec. 3, 2004, 118 Stat. 2662, which is classified to this subchapter.

Public Law 95-134, referred to in subsec. (b)(1)(B), is the Omnibus Territories Act of 1977, Pub.L. 95-134, Oct.
15, 1977, 91 Stat. 1159. The provisions of that law relating to the consolidation of grants are contained in sec-
tion 501 thereof, which is classified to 48 U.S.C.A. § 1469a.

Subchapter III, referred to in subsec. (e)(1)(D), (7), originally read “part C”, meaning part C of the Individuals
with Disabilities Education Act, Pub.L. 91-230, Title VI, § 631 et seq., as revised generally by Pub.L. 108-446,
Title I, § 101, Dec. 3, 2004, 118 Stat. 2744, which is classified to subchapter III of this chapter, 20 U.S.C.A. §
1431 et seq.

Title XIX of the Social Security Act, referred to in subsec. (e)(3)(H), is Act Aug. 14, 1935, c. 531, Title XIX, §
1901 et seq., as added July 30, 1965, Pub.L. 89-97, Title I, § 121(a), 79 Stat. 343, and amended, which is classi-
fied to subchapter XIX of chapter 7 of Title 42, 42 U.S.C.A. § 1396 et seq.

This chapter, referred to in subsecs. (e)(5)(A), (h)(5), originally read “this title”, meaning Title VI of Pub.L.
91-230, Title VI, §§ 601 to 682, as revised generally by Pub.L. 108-446, Title I, § 101, Dec. 3, 2004, 118 Stat.
2647, popularly known as the Individuals with Disabilities Education Act, also known as IDEA, which is classi-
fied to this chapter.

Codifications

Title VI of Pub.L. 91-230, as amended by Pub.L. 108-446, is set out as subchapters I to IV of this chapter con-
sisting of 20 U.S.C.A. §§ 1400 to 1482. These sections are shown as having been added by Pub.L. 108-446
without reference to the intervening amendments to Pub.L. 91-230 between 1970 and 2004 because of the ex-
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tensive revision of the provisions of Title VI of Pub.L. 91-230 pursuant to Pub.L. 108-446.

Effective and Applicability Provisions

2004 Acts. Amendments by Pub.L. 108-446, Title I, which revised this section, effective July 1, 2005, see
Pub.L. 108-446, § 302(a), (b), set out as a note under 20 U.S.C.A. § 1400.

Prior Provisions

A prior section 1411, Pub.L. 91-230, Title VI, § 611, as added Pub.L. 105-17, Title I, § 101, June 4, 1997, 111
Stat. 49, relating to allotments, use of funds, and appropriations, was omitted in the general amendment of
Pub.L. 91-230, Title VI, § 611, by Pub.L. 108-446, Title I, § 101, Dec. 3, 2004, 118 Stat. 2662.

Another prior section 1411, Pub.L. 91-230, Title VI, § 611, Apr. 13, 1970, 84 Stat. 178; Pub.L. 93-380, Title VI,
§ 614(a), (e)(1), (2), Aug. 21, 1974, 88 Stat. 580, 582; Pub.L. 94-142, §§ 2(a)(1) to (3), 5(a), (c), Nov. 29, 1975,
89 Stat. 773, 776, 794; Pub.L. 95-561, Title XIII, 1341(a), Nov. 1, 1978, 92 Stat. 2364; Pub.L. 96-270, § 13,
June 14, 1980, 94 Stat. 498; Pub.L. 98-199, §§ 3(b), 15, Dec. 2, 1983, 97 Stat. 1358, 1374; Pub.L. 99-159, Title
VI, § 601, Nov. 22, 1985, 99 Stat. 904; Pub.L. 99-362, § 2, July 9, 1986, 100 Stat. 769; Pub.L. 99-457, Title II, §
201(b), Title IV, §§ 403, 404, Oct. 8, 1986, 100 Stat. 1158, 1173; Pub.L. 100-630, Title I, § 102(a), Nov. 7,
1988, 102 Stat. 3290; Pub.L. 101-476, Title II, § 201, Title IX, § 901(b)(25) to (32), Oct. 30, 1990, 104 Stat.
1111, 1143; Pub.L. 102-73, Title VIII, § 802(d)(2), (3), July 25, 1991, 105 Stat. 361; Pub.L. 102-119, § 25(b),
Oct. 7, 1991, 105 Stat. 607; Pub.L. 102-119, §§ 4, 25(a)(4),(19), (b), Oct. 7, 1991, 105 Stat. 587, 606, 607;
Pub.L. 103-382, Title III, § 311, Oct. 20, 1994, 108 Stat. 3931, relating to entitlements and allocations, was
omitted in the general amendment of Pub.L. 91-230, Title VI, § 611, by Pub.L. 105-17, Title I, § 101, June 4,
1997, 111 Stat. 49.

Authorization of Appropriations

Section 2(e) of Pub.L. 94-142 provided that: “Notwithstanding the provisions of section 611 of the Act [this sec-
tion] as in effect during the fiscal years 1976 and 1977, there are authorized to be appropriated $100,000,000 for
the fiscal year 1976, such sums as may be necessary for the period beginning July 1, 1976, and ending Septem-
ber 30, 1976, and $200,000,000 for the fiscal year 1977, to carry out the provisions of part B of the Act [this
subchapter], as in effect during such fiscal years.”

Duties and Responsibilities of Secretary of Interior Respecting Funds

Pub.L. 92-318, Title IV, § 421(b)(2), June 23, 1972, 86 Stat. 341, which related to duties and responsibilities of
the Secretary of the Interior with respect to funds, for purposes of subchapters I and II [section 821 et seq.] of
chapter 24 of this title, this section, and sections 1412 to 1414 of this title, was repealed by Pub.L. 100-297,
Title V, § 5352(4), Apr. 28, 1988, 102 Stat. 414.
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Handicapped Children Eligible for Services Provided by Bureau of Indian Affairs; Study and Report to Congress

Pub.L. 100-297, Title V, § 5107(b), Apr. 28, 1988, 102 Stat. 369, as amended Pub.L. 100-427, § 2(b)(2), Sept. 9,
1988, 102 Stat. 1604, directed the Comptroller General to conduct a study relating to the numbers of children
with disabilities eligible for services provided by the Bureau of Indian Affairs, with a report to be submitted to
Congress on the results of the study no later than Apr. 28, 1989.

Rules and Regulations for Determining Specific Learning Disabilities, Diagnostic Procedures, and Monitoring
Procedures; Promulgation by Commissioner of Education; Review of Regulations by Congressional Committees

Section 5(b) of Pub.L. 94-142, authorized the Commissioner of Education to prescribe specified rules and regu-
lations to determine specific learning disabilities, diagnostic procedures, and monitoring procedures, subject to
review and comment by Congressional Committees.

LAW REVIEW COMMENTARIES

Education for All Handicapped Children Act: Trends and Problems with the “related services” provision.
Comment, 18 Golden Gate U.L.Rev. 427 (1988).

Steprelationships in Connecticut. Shirley R. Bysiewicz, 60 Conn.B.J. 378 (1986).

LIBRARY REFERENCES

American Digest System

Civil Rights 1017.

Schools 19(1), 148(2).

United States 82(2).

Key Number System Topic Nos. 78, 345, 393.

Corpus Juris Secundum

CJS Schools and Schools Districts § 965, Generally; Federal Statutes.
CJS Schools and Schools Districts § 965, Generally; Federal Statutes.

RESEARCH REFERENCES

ALR Library

27 ALR, Fed. 2nd Series 341, Jurisdiction of Court to Award Attorney's Fees as Part of Costs Under Individuals
With Disabilities Education Act, 20 U.S.C.A. § 1415(i)(3)(B).

161 ALR, Fed. 1, What Constitutes Services that Must be Provided by Federally Assisted Schools Under the In-
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dividuals With Disabilities Education Act (IDEA) (20 U.S.C.A. §§ 1400 et seq.).

147 ALR, Fed. 613, Construction and Application of 28 U.S.C.A. § 2403 (And Similar Predecessor Provisions),
Concerning Intervention by United States or by State in Certain Federal Court Cases Involving Constitutionality
Of...

62 ALR, Fed. 376, Exhaustion of State Administrative Remedies Under § 615 of the Education for All Handi-
capped Children Act (20 U.S.C.A. § 1415).

63 ALR, Fed. 215, Actions, Under 42 U.S.C.A. § 1983, for Violations of Federal Statutes Pertaining to Rights of
Handicapped Persons.

64 ALR, Fed. 792, Appropriateness of State Administrative Procedures Under § 615 of Education for All Handi-
capped Children Act (20 U.S.C.A. § 1415).

54 ALR, Fed. 570, When Does Change in “Educational Placement” Occur for Purposes of § 615(B)(1)(C) of the
Education for All Handicapped Children Act of 1975 (20 U.S.C.A. § 1415(B)(1)(C)), Requiring Notice to Par-
ents Prior to Such...

44 ALR, Fed. 148, Construction and Effect of § 504 of the Rehabilitation Act of 1973 (29 U.S.C.A. § 794) Pro-
hibiting Discrimination Against Otherwise Qualified Handicapped Individuals in Specified Programs Or...

Encyclopedias

93 Am. Jur. Proof of Facts 3d 1, Parents' or Student's Proof in Action for Educational Services or Tuition Reim-
bursement Under the Special Education Laws.

99 Am. Jur. Proof of Facts 3d 237, School District's Proof that Services Offered to Student With Disabilities Met
Statutory Standards.

Am. Jur. 2d Schools § 400, Financial Assistance.

Treatises and Practice Aids

Americans With Disab. Pract. & Compliance Manual § 11:3, Applicability of 34 C.F.R. Part 300 to State, Local,
and Private Agencies.

Americans With Disab. Pract. & Compliance Manual § 11:12, Elementary School; Secondary School; Charter
School; Institution of Higher Education.
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Americans With Disab. Pract. & Compliance Manual § 11:42, Purpose of Grants.

Americans With Disab. Pract. & Compliance Manual § 11:43, Maximum Amounts.

Americans With Disab. Pract. & Compliance Manual § 11:44, Funds Reserved for Outlying Areas and Freely
Associated States, Secretary of Interior, Technical Assistance.

Americans With Disab. Pract. & Compliance Manual § 11:45, Application for Funds by Freely Associated State.

Americans With Disab. Pract. & Compliance Manual § 11:47, Increase in Funds.

Americans With Disab. Pract. & Compliance Manual § 11:48, Decrease in Funds.

Americans With Disab. Pract. & Compliance Manual § 11:49, State Administration.

Americans With Disab. Pract. & Compliance Manual § 11:50, State Administration--Use of Funds for Infants
and Toddlers With Disabilities.

Americans With Disab. Pract. & Compliance Manual § 11:51, Other State-Level Activities.

Americans With Disab. Pract. & Compliance Manual § 11:52, Local Educational Agency High Cost Fund.

Americans With Disab. Pract. & Compliance Manual § 11:53, Local Educational Agency High Cost Fund--Sea
Development of State Plan.

Americans With Disab. Pract. & Compliance Manual § 11:54, Local Educational Agency High Cost Fund-
-Limits on Disbursements.

Americans With Disab. Pract. & Compliance Manual § 11:55, Report on Use of Funds.

Americans With Disab. Pract. & Compliance Manual § 11:56, Subgrants Required.

Americans With Disab. Pract. & Compliance Manual § 11:57, Reallocation of Funds.

Americans With Disab. Pract. & Compliance Manual § 11:58, Provision of Amounts for Assistance.

Americans With Disab. Pract. & Compliance Manual § 11:59, Submission of Information.
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Americans With Disab. Pract. & Compliance Manual § 11:61, Payments for Education and Services for Indian
Children With Disabilities Aged Three Through Five.

Americans With Disab. Pract. & Compliance Manual § 11:62, Payments for Education and Services for Indian
Children With Disabilities Aged Three Through Five--Use of Funds.

Americans With Disab. Pract. & Compliance Manual § 11:63, Payments for Education and Services for Indian
Children With Disabilities Aged Three Through Five--Biennial Report; Prohibitions.

Americans With Disab. Pract. & Compliance Manual § 11:64, Plan for Coordination of Services.

Americans With Disab. Pract. & Compliance Manual § 11:65, Establishment of Advisory Board.

Americans With Disab. Pract. & Compliance Manual § 11:149, Assistance Under Other Federal Programs.

Americans With Disab. Pract. & Compliance Manual § 11:311, Responsibility.

Americans With Disab. Pract. & Compliance Manual § 11:312, Annual Report.

Americans With Disab. Pract. & Compliance Manual § 11:315, Disproportionality.

Americans With Disab. Pract. & Compliance Manual § 11:317, Duty to Provide; Eligibility.

Americans With Disab. Pract. & Compliance Manual § 11:394, Identification and Coordination of Services.

West's Federal Administrative Practice § 4806, Special Education--State Grants (Federal Program No. 84.027).

NOTES OF DECISIONS

Distribution by States to local districts 1
State regulations 2

1. Distribution by States to local districts

The IDEA does not entitle a local school district to reimbursement from the state for some or all of the expense
when district must reimburse parents for a disabled child's private education; a local educational agency that has
received its share of the federal appropriation must provide for services out of that share, and it cannot collect
more from the state by way of contribution, and section of IDEA providing that a state is liable to the same ex-
tent as any other public entity does not authorize contribution. Board of Educ. of Oak Park and River Forest
High School Dist. No. 200 v. Kelly E., C.A.7 (Ill.) 2000, 207 F.3d 931, certiorari denied 121 S.Ct. 70, 531 U.S.
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824, 148 L.Ed.2d 34. Schools 155.5(5)

In light of federal regulations which required state of Missouri to distribute only 75% of discretionary funds to
local districts and fact that there was no persuasive evidence that state's handling of such funds resulted in local
districts refusing to consider the needs of handicapped children for summer school, District Court would not or-
der state defendants to provide 85% of its discretionary funds to local districts for summer programming for
handicapped students. Yaris v. Special School Dist. of St. Louis County, E.D.Mo.1984, 599 F.Supp. 926,
amended 604 F.Supp. 914, affirmed 780 F.2d 724, certiorari denied 106 S.Ct. 2896, 476 U.S. 1172, 90 L.Ed.2d
982. Schools 155.5(5)

2. State regulations

Emergency regulations adopted by New York State Board of Regents (NYSBR), upon recommendation of New
York State Education Department (NYSED), that limited the use of “aversives,” including contingent food pro-
grams, the use of helmets on some children, mechanical restraints, and the application of electric skin shocks
through a graduated electronic decelerator (GED), on students with severe behavioral problems, did not facially
violate IDEA; regulations' limitation and gradual phasing out of aversives was consistent with IDEA's focus on
positive behavioral modification methods, there existed a split of authority in the professional community as to
the benefits of aversives versus positive behavior, United States Department of Education reviewed the finalized
regulations and indicated belief that they could be implemented consistent with IDEA, emergency regulations
were promulgated after consideration of numerous articles on behavioral interventions, unsolicited public com-
mentary, and consultations with educational experts, emergency passage was warranted based on suit against
state authorities alleging aversive abuse at a special education school, and finalized regulations were adopted
after three public hearings and a public comment period, during which there was a substantial outcry for the
complete prohibition of aversives. Alleyne v. New York State Educ. Dept., N.D.N.Y.2010, 691 F.Supp.2d 322.
Schools 148(3)

20 U.S.C.A. § 1411, 20 USCA § 1411
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Effective: July 1, 2005

United States Code Annotated Currentness
Title 20. Education

Chapter 33. Education of Individuals with Disabilities (Refs & Annos)
Subchapter II. Assistance for Education of All Children with Disabilities

§ 1412. State eligibility

(a) In general

A State is eligible for assistance under this subchapter for a fiscal year if the State submits a plan that provides
assurances to the Secretary that the State has in effect policies and procedures to ensure that the State meets each
of the following conditions:

(1) Free appropriate public education

(A) In general

A free appropriate public education is available to all children with disabilities residing in the State between
the ages of 3 and 21, inclusive, including children with disabilities who have been suspended or expelled
from school.

(B) Limitation

The obligation to make a free appropriate public education available to all children with disabilities does not
apply with respect to children--

(i) aged 3 through 5 and 18 through 21 in a State to the extent that its application to those children would
be inconsistent with State law or practice, or the order of any court, respecting the provision of public
education to children in those age ranges; and

(ii) aged 18 through 21 to the extent that State law does not require that special education and related ser-
vices under this subchapter be provided to children with disabilities who, in the educational placement
prior to their incarceration in an adult correctional facility--

(I) were not actually identified as being a child with a disability under section 1401 of this title; or
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(II) did not have an individualized education program under this subchapter.

(C) State flexibility

A State that provides early intervention services in accordance with subchapter III to a child who is eligible
for services under section 1419 of this title, is not required to provide such child with a free appropriate
public education.

(2) Full educational opportunity goal

The State has established a goal of providing full educational opportunity to all children with disabilities and a
detailed timetable for accomplishing that goal.

(3) Child find

(A) In general

All children with disabilities residing in the State, including children with disabilities who are homeless
children or are wards of the State and children with disabilities attending private schools, regardless of the
severity of their disabilities, and who are in need of special education and related services, are identified,
located, and evaluated and a practical method is developed and implemented to determine which children
with disabilities are currently receiving needed special education and related services.

(B) Construction

Nothing in this chapter requires that children be classified by their disability so long as each child who has a
disability listed in section 1401 of this title and who, by reason of that disability, needs special education
and related services is regarded as a child with a disability under this subchapter.

(4) Individualized education program

An individualized education program, or an individualized family service plan that meets the requirements of
section 1436(d) of this title, is developed, reviewed, and revised for each child with a disability in accordance
with section 1414(d) of this title.

(5) Least restrictive environment

(A) In general
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To the maximum extent appropriate, children with disabilities, including children in public or private insti-
tutions or other care facilities, are educated with children who are not disabled, and special classes, separate
schooling, or other removal of children with disabilities from the regular educational environment occurs
only when the nature or severity of the disability of a child is such that education in regular classes with the
use of supplementary aids and services cannot be achieved satisfactorily.

(B) Additional requirement

(i) In general

A State funding mechanism shall not result in placements that violate the requirements of subparagraph
(A), and a State shall not use a funding mechanism by which the State distributes funds on the basis of the
type of setting in which a child is served that will result in the failure to provide a child with a disability a
free appropriate public education according to the unique needs of the child as described in the child's
IEP.

(ii) Assurance

If the State does not have policies and procedures to ensure compliance with clause (i), the State shall
provide the Secretary an assurance that the State will revise the funding mechanism as soon as feasible to
ensure that such mechanism does not result in such placements.

(6) Procedural safeguards

(A) In general

Children with disabilities and their parents are afforded the procedural safeguards required by section 1415
of this title.

(B) Additional procedural safeguards

Procedures to ensure that testing and evaluation materials and procedures utilized for the purposes of evalu-
ation and placement of children with disabilities for services under this chapter will be selected and admin-
istered so as not to be racially or culturally discriminatory. Such materials or procedures shall be provided
and administered in the child's native language or mode of communication, unless it clearly is not feasible
to do so, and no single procedure shall be the sole criterion for determining an appropriate educational pro-
gram for a child.

(7) Evaluation
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Children with disabilities are evaluated in accordance with subsections (a) through (c) of section 1414 of this
title.

(8) Confidentiality

Agencies in the State comply with section 1417(c) of this title (relating to the confidentiality of records and
information).

(9) Transition from subchapter III to preschool programs

Children participating in early intervention programs assisted under subchapter III, and who will participate in
preschool programs assisted under this subchapter, experience a smooth and effective transition to those
preschool programs in a manner consistent with section 1437(a)(9) of this title. By the third birthday of such a
child, an individualized education program or, if consistent with sections 1414(d)(2)(B) and 1436(d) of this
title, an individualized family service plan, has been developed and is being implemented for the child. The
local educational agency will participate in transition planning conferences arranged by the designated lead
agency under section 1435(a)(10) of this title.

(10) Children in private schools

(A) Children enrolled in private schools by their parents

(i) In general

To the extent consistent with the number and location of children with disabilities in the State who are en-
rolled by their parents in private elementary schools and secondary schools in the school district served by
a local educational agency, provision is made for the participation of those children in the program as-
sisted or carried out under this subchapter by providing for such children special education and related
services in accordance with the following requirements, unless the Secretary has arranged for services to
those children under subsection (f):

(I) Amounts to be expended for the provision of those services (including direct services to parentally
placed private school children) by the local educational agency shall be equal to a proportionate amount
of Federal funds made available under this subchapter.

(II) In calculating the proportionate amount of Federal funds, the local educational agency, after timely
and meaningful consultation with representatives of private schools as described in clause (iii), shall
conduct a thorough and complete child find process to determine the number of parentally placed chil-
dren with disabilities attending private schools located in the local educational agency.
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(III) Such services to parentally placed private school children with disabilities may be provided to the
children on the premises of private, including religious, schools, to the extent consistent with law.

(IV) State and local funds may supplement and in no case shall supplant the proportionate amount of
Federal funds required to be expended under this subparagraph.

(V) Each local educational agency shall maintain in its records and provide to the State educational
agency the number of children evaluated under this subparagraph, the number of children determined to
be children with disabilities under this paragraph, and the number of children served under this para-
graph.

(ii) Child find requirement

(I) In general

The requirements of paragraph (3) (relating to child find) shall apply with respect to children with dis-
abilities in the State who are enrolled in private, including religious, elementary schools and secondary
schools.

(II) Equitable participation

The child find process shall be designed to ensure the equitable participation of parentally placed
private school children with disabilities and an accurate count of such children.

(III) Activities

In carrying out this clause, the local educational agency, or where applicable, the State educational
agency, shall undertake activities similar to those activities undertaken for the agency's public school
children.

(IV) Cost

The cost of carrying out this clause, including individual evaluations, may not be considered in determ-
ining whether a local educational agency has met its obligations under clause (i).

(V) Completion period

Such child find process shall be completed in a time period comparable to that for other students attend-
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ing public schools in the local educational agency.

(iii) Consultation

To ensure timely and meaningful consultation, a local educational agency, or where appropriate, a State
educational agency, shall consult with private school representatives and representatives of parents of par-
entally placed private school children with disabilities during the design and development of special edu-
cation and related services for the children, including regarding--

(I) the child find process and how parentally placed private school children suspected of having a disab-
ility can participate equitably, including how parents, teachers, and private school officials will be in-
formed of the process;

(II) the determination of the proportionate amount of Federal funds available to serve parentally placed
private school children with disabilities under this subparagraph, including the determination of how the
amount was calculated;

(III) the consultation process among the local educational agency, private school officials, and repres-
entatives of parents of parentally placed private school children with disabilities, including how such
process will operate throughout the school year to ensure that parentally placed private school children
with disabilities identified through the child find process can meaningfully participate in special educa-
tion and related services;

(IV) how, where, and by whom special education and related services will be provided for parentally
placed private school children with disabilities, including a discussion of types of services, including
direct services and alternate service delivery mechanisms, how such services will be apportioned if
funds are insufficient to serve all children, and how and when these decisions will be made; and

(V) how, if the local educational agency disagrees with the views of the private school officials on the
provision of services or the types of services, whether provided directly or through a contract, the local
educational agency shall provide to the private school officials a written explanation of the reasons why
the local educational agency chose not to provide services directly or through a contract.

(iv) Written affirmation

When timely and meaningful consultation as required by clause (iii) has occurred, the local educational
agency shall obtain a written affirmation signed by the representatives of participating private schools,
and if such representatives do not provide such affirmation within a reasonable period of time, the local
educational agency shall forward the documentation of the consultation process to the State educational
agency.

20 U.S.C.A. § 1412 Page 6

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.215



(v) Compliance

(I) In general

A private school official shall have the right to submit a complaint to the State educational agency that
the local educational agency did not engage in consultation that was meaningful and timely, or did not
give due consideration to the views of the private school official.

(II) Procedure

If the private school official wishes to submit a complaint, the official shall provide the basis of the
noncompliance with this subparagraph by the local educational agency to the State educational agency,
and the local educational agency shall forward the appropriate documentation to the State educational
agency. If the private school official is dissatisfied with the decision of the State educational agency,
such official may submit a complaint to the Secretary by providing the basis of the noncompliance with
this subparagraph by the local educational agency to the Secretary, and the State educational agency
shall forward the appropriate documentation to the Secretary.

(vi) Provision of equitable services

(I) Directly or through contracts

The provision of services pursuant to this subparagraph shall be provided--

(aa) by employees of a public agency; or

(bb) through contract by the public agency with an individual, association, agency, organization, or
other entity.

(II) Secular, neutral, nonideological

Special education and related services provided to parentally placed private school children with disab-
ilities, including materials and equipment, shall be secular, neutral, and nonideological.

(vii) Public control of funds

The control of funds used to provide special education and related services under this subparagraph, and
title to materials, equipment, and property purchased with those funds, shall be in a public agency for the
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uses and purposes provided in this chapter, and a public agency shall administer the funds and property.

(B) Children placed in, or referred to, private schools by public agencies

(i) In general

Children with disabilities in private schools and facilities are provided special education and related ser-
vices, in accordance with an individualized education program, at no cost to their parents, if such children
are placed in, or referred to, such schools or facilities by the State or appropriate local educational agency
as the means of carrying out the requirements of this subchapter or any other applicable law requiring the
provision of special education and related services to all children with disabilities within such State.

(ii) Standards

In all cases described in clause (i), the State educational agency shall determine whether such schools and
facilities meet standards that apply to State educational agencies and local educational agencies and that
children so served have all the rights the children would have if served by such agencies.

(C) Payment for education of children enrolled in private schools without consent of or referral by the pub-
lic agency

(i) In general

Subject to subparagraph (A), this subchapter does not require a local educational agency to pay for the
cost of education, including special education and related services, of a child with a disability at a private
school or facility if that agency made a free appropriate public education available to the child and the
parents elected to place the child in such private school or facility.

(ii) Reimbursement for private school placement

If the parents of a child with a disability, who previously received special education and related services
under the authority of a public agency, enroll the child in a private elementary school or secondary school
without the consent of or referral by the public agency, a court or a hearing officer may require the agency
to reimburse the parents for the cost of that enrollment if the court or hearing officer finds that the agency
had not made a free appropriate public education available to the child in a timely manner prior to that en-
rollment.

(iii) Limitation on reimbursement
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The cost of reimbursement described in clause (ii) may be reduced or denied--

(I) if--

(aa) at the most recent IEP meeting that the parents attended prior to removal of the child from the
public school, the parents did not inform the IEP Team that they were rejecting the placement pro-
posed by the public agency to provide a free appropriate public education to their child, including
stating their concerns and their intent to enroll their child in a private school at public expense; or

(bb) 10 business days (including any holidays that occur on a business day) prior to the removal of
the child from the public school, the parents did not give written notice to the public agency of the in-
formation described in item (aa);

(II) if, prior to the parents' removal of the child from the public school, the public agency informed the
parents, through the notice requirements described in section 1415(b)(3) of this title, of its intent to
evaluate the child (including a statement of the purpose of the evaluation that was appropriate and reas-
onable), but the parents did not make the child available for such evaluation; or

(III) upon a judicial finding of unreasonableness with respect to actions taken by the parents.

(iv) Exception

Notwithstanding the notice requirement in clause (iii)(I), the cost of reimbursement--

(I) shall not be reduced or denied for failure to provide such notice if--

(aa) the school prevented the parent from providing such notice;

(bb) the parents had not received notice, pursuant to section 1415 of this title, of the notice require-
ment in clause (iii)(I); or

(cc) compliance with clause (iii)(I) would likely result in physical harm to the child; and

(II) may, in the discretion of a court or a hearing officer, not be reduced or denied for failure to provide
such notice if--

(aa) the parent is illiterate or cannot write in English; or
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(bb) compliance with clause (iii)(I) would likely result in serious emotional harm to the child.

(11) State educational agency responsible for general supervision

(A) In general

The State educational agency is responsible for ensuring that--

(i) the requirements of this subchapter are met;

(ii) all educational programs for children with disabilities in the State, including all such programs admin-
istered by any other State agency or local agency--

(I) are under the general supervision of individuals in the State who are responsible for educational pro-
grams for children with disabilities; and

(II) meet the educational standards of the State educational agency; and

(iii) in carrying out this subchapter with respect to homeless children, the requirements of subtitle B of
title VII of the McKinney-Vento Homeless Assistance Act (42 U.S.C. 11431 et seq.) are met.

(B) Limitation

Subparagraph (A) shall not limit the responsibility of agencies in the State other than the State educational
agency to provide, or pay for some or all of the costs of, a free appropriate public education for any child
with a disability in the State.

(C) Exception

Notwithstanding subparagraphs (A) and (B), the Governor (or another individual pursuant to State law),
consistent with State law, may assign to any public agency in the State the responsibility of ensuring that the
requirements of this subchapter are met with respect to children with disabilities who are convicted as adults
under State law and incarcerated in adult prisons.

(12) Obligations related to and methods of ensuring services

(A) Establishing responsibility for services
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The Chief Executive Officer of a State or designee of the officer shall ensure that an interagency agreement
or other mechanism for interagency coordination is in effect between each public agency described in sub-
paragraph (B) and the State educational agency, in order to ensure that all services described in subpara-
graph (B)(i) that are needed to ensure a free appropriate public education are provided, including the provi-
sion of such services during the pendency of any dispute under clause (iii). Such agreement or mechanism
shall include the following:

(i) Agency financial responsibility

An identification of, or a method for defining, the financial responsibility of each agency for providing
services described in subparagraph (B)(i) to ensure a free appropriate public education to children with
disabilities, provided that the financial responsibility of each public agency described in subparagraph
(B), including the State medicaid agency and other public insurers of children with disabilities, shall pre-
cede the financial responsibility of the local educational agency (or the State agency responsible for de-
veloping the child's IEP).

(ii) Conditions and terms of reimbursement

The conditions, terms, and procedures under which a local educational agency shall be reimbursed by oth-
er agencies.

(iii) Interagency disputes

Procedures for resolving interagency disputes (including procedures under which local educational agen-
cies may initiate proceedings) under the agreement or other mechanism to secure reimbursement from
other agencies or otherwise implement the provisions of the agreement or mechanism.

(iv) Coordination of services procedures

Policies and procedures for agencies to determine and identify the interagency coordination responsibilit-
ies of each agency to promote the coordination and timely and appropriate delivery of services described
in subparagraph (B)(i).

(B) Obligation of public agency

(i) In general

If any public agency other than an educational agency is otherwise obligated under Federal or State law,
or assigned responsibility under State policy pursuant to subparagraph (A), to provide or pay for any ser-
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vices that are also considered special education or related services (such as, but not limited to, services
described in section 1401(1) relating to assistive technology devices, 1401(2) relating to assistive techno-
logy services, 1401(26) relating to related services, 1401(33) relating to supplementary aids and services,
and 1401(34) relating to transition services) that are necessary for ensuring a free appropriate public edu-
cation to children with disabilities within the State, such public agency shall fulfill that obligation or re-
sponsibility, either directly or through contract or other arrangement pursuant to subparagraph (A) or an
agreement pursuant to subparagraph (C).

(ii) Reimbursement for services by public agency

If a public agency other than an educational agency fails to provide or pay for the special education and
related services described in clause (i), the local educational agency (or State agency responsible for de-
veloping the child's IEP) shall provide or pay for such services to the child. Such local educational agency
or State agency is authorized to claim reimbursement for the services from the public agency that failed to
provide or pay for such services and such public agency shall reimburse the local educational agency or
State agency pursuant to the terms of the interagency agreement or other mechanism described in subpara-
graph (A)(i) according to the procedures established in such agreement pursuant to subparagraph (A)(ii).

(C) Special rule

The requirements of subparagraph (A) may be met through--

(i) State statute or regulation;

(ii) signed agreements between respective agency officials that clearly identify the responsibilities of each
agency relating to the provision of services; or

(iii) other appropriate written methods as determined by the Chief Executive Officer of the State or de-
signee of the officer and approved by the Secretary.

(13) Procedural requirements relating to local educational agency eligibility

The State educational agency will not make a final determination that a local educational agency is not eli-
gible for assistance under this subchapter without first affording that agency reasonable notice and an oppor-
tunity for a hearing.

(14) Personnel qualifications

(A) In general
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The State educational agency has established and maintains qualifications to ensure that personnel necessary
to carry out this subchapter are appropriately and adequately prepared and trained, including that those per-
sonnel have the content knowledge and skills to serve children with disabilities.

(B) Related services personnel and paraprofessionals

The qualifications under subparagraph (A) include qualifications for related services personnel and parapro-
fessionals that--

(i) are consistent with any State-approved or State-recognized certification, licensing, registration, or oth-
er comparable requirements that apply to the professional discipline in which those personnel are provid-
ing special education or related services;

(ii) ensure that related services personnel who deliver services in their discipline or profession meet the
requirements of clause (i) and have not had certification or licensure requirements waived on an emer-
gency, temporary, or provisional basis; and

(iii) allow paraprofessionals and assistants who are appropriately trained and supervised, in accordance
with State law, regulation, or written policy, in meeting the requirements of this subchapter to be used to
assist in the provision of special education and related services under this subchapter to children with dis-
abilities.

(C) Qualifications for special education teachers

The qualifications described in subparagraph (A) shall ensure that each person employed as a special educa-
tion teacher in the State who teaches elementary school, middle school, or secondary school is highly quali-
fied by the deadline established in section 6319(a)(2) of this title.

(D) Policy

In implementing this section, a State shall adopt a policy that includes a requirement that local educational
agencies in the State take measurable steps to recruit, hire, train, and retain highly qualified personnel to
provide special education and related services under this subchapter to children with disabilities.

(E) Rule of construction

Notwithstanding any other individual right of action that a parent or student may maintain under this
subchapter, nothing in this paragraph shall be construed to create a right of action on behalf of an individual
student for the failure of a particular State educational agency or local educational agency staff person to be
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highly qualified, or to prevent a parent from filing a complaint about staff qualifications with the State edu-
cational agency as provided for under this subchapter.

(15) Performance goals and indicators

The State--

(A) has established goals for the performance of children with disabilities in the State that--

(i) promote the purposes of this chapter, as stated in section 1400(d) of this title;

(ii) are the same as the State's definition of adequate yearly progress, including the State's objectives for
progress by children with disabilities, under section 6311(b)(2)(C) of this title;

(iii) address graduation rates and dropout rates, as well as such other factors as the State may determine;
and

(iv) are consistent, to the extent appropriate, with any other goals and standards for children established
by the State;

(B) has established performance indicators the State will use to assess progress toward achieving the goals
described in subparagraph (A), including measurable annual objectives for progress by children with disab-
ilities under section 6311(b)(2)(C)(v)(II)(cc) of this title; and

(C) will annually report to the Secretary and the public on the progress of the State, and of children with
disabilities in the State, toward meeting the goals established under subparagraph (A), which may include
elements of the reports required under section 6311(h) of this title.

(16) Participation in assessments

(A) In general

All children with disabilities are included in all general State and districtwide assessment programs, includ-
ing assessments described under section 6311 of this title, with appropriate accommodations and alternate
assessments where necessary and as indicated in their respective individualized education programs.

(B) Accommodation guidelines
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The State (or, in the case of a districtwide assessment, the local educational agency) has developed
guidelines for the provision of appropriate accommodations.

(C) Alternate assessments

(i) In general

The State (or, in the case of a districtwide assessment, the local educational agency) has developed and
implemented guidelines for the participation of children with disabilities in alternate assessments for
those children who cannot participate in regular assessments under subparagraph (A) with accommoda-
tions as indicated in their respective individualized education programs.

(ii) Requirements for alternate assessments

The guidelines under clause (i) shall provide for alternate assessments that--

(I) are aligned with the State's challenging academic content standards and challenging student academ-
ic achievement standards; and

(II) if the State has adopted alternate academic achievement standards permitted under the regulations
promulgated to carry out section 6311(b)(1) of this title, measure the achievement of children with dis-
abilities against those standards.

(iii) Conduct of alternate assessments

The State conducts the alternate assessments described in this subparagraph.

(D) Reports

The State educational agency (or, in the case of a districtwide assessment, the local educational agency)
makes available to the public, and reports to the public with the same frequency and in the same detail as it
reports on the assessment of nondisabled children, the following:

(i) The number of children with disabilities participating in regular assessments, and the number of those
children who were provided accommodations in order to participate in those assessments.

(ii) The number of children with disabilities participating in alternate assessments described in subpara-
graph (C)(ii)(I).
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(iii) The number of children with disabilities participating in alternate assessments described in subpara-
graph (C)(ii)(II).

(iv) The performance of children with disabilities on regular assessments and on alternate assessments (if
the number of children with disabilities participating in those assessments is sufficient to yield statistic-
ally reliable information and reporting that information will not reveal personally identifiable information
about an individual student), compared with the achievement of all children, including children with dis-
abilities, on those assessments.

(E) Universal design

The State educational agency (or, in the case of a districtwide assessment, the local educational agency)
shall, to the extent feasible, use universal design principles in developing and administering any assessments
under this paragraph.

(17) Supplementation of State, local, and other Federal funds

(A) Expenditures

Funds paid to a State under this subchapter will be expended in accordance with all the provisions of this
subchapter.

(B) Prohibition against commingling

Funds paid to a State under this subchapter will not be commingled with State funds.

(C) Prohibition against supplantation and conditions for waiver by Secretary

Except as provided in section 1413 of this title, funds paid to a State under this subchapter will be used to
supplement the level of Federal, State, and local funds (including funds that are not under the direct control
of State or local educational agencies) expended for special education and related services provided to chil-
dren with disabilities under this subchapter and in no case to supplant such Federal, State, and local funds,
except that, where the State provides clear and convincing evidence that all children with disabilities have
available to them a free appropriate public education, the Secretary may waive, in whole or in part, the re-
quirements of this subparagraph if the Secretary concurs with the evidence provided by the State.

(18) Maintenance of State financial support

(A) In general
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The State does not reduce the amount of State financial support for special education and related services
for children with disabilities, or otherwise made available because of the excess costs of educating those
children, below the amount of that support for the preceding fiscal year.

(B) Reduction of funds for failure to maintain support

The Secretary shall reduce the allocation of funds under section 1411 of this title for any fiscal year follow-
ing the fiscal year in which the State fails to comply with the requirement of subparagraph (A) by the same
amount by which the State fails to meet the requirement.

(C) Waivers for exceptional or uncontrollable circumstances

The Secretary may waive the requirement of subparagraph (A) for a State, for 1 fiscal year at a time, if the
Secretary determines that--

(i) granting a waiver would be equitable due to exceptional or uncontrollable circumstances such as a nat-
ural disaster or a precipitous and unforeseen decline in the financial resources of the State; or

(ii) the State meets the standard in paragraph (17)(C) for a waiver of the requirement to supplement, and
not to supplant, funds received under this subchapter.

(D) Subsequent years

If, for any year, a State fails to meet the requirement of subparagraph (A), including any year for which the
State is granted a waiver under subparagraph (C), the financial support required of the State in future years
under subparagraph (A) shall be the amount that would have been required in the absence of that failure and
not the reduced level of the State's support.

(19) Public participation

Prior to the adoption of any policies and procedures needed to comply with this section (including any amend-
ments to such policies and procedures), the State ensures that there are public hearings, adequate notice of the
hearings, and an opportunity for comment available to the general public, including individuals with disabilit-
ies and parents of children with disabilities.

(20) Rule of construction

In complying with paragraphs (17) and (18), a State may not use funds paid to it under this subchapter to satis-
fy State-law mandated funding obligations to local educational agencies, including funding based on student
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attendance or enrollment, or inflation.

(21) State advisory panel

(A) In general

The State has established and maintains an advisory panel for the purpose of providing policy guidance with
respect to special education and related services for children with disabilities in the State.

(B) Membership

Such advisory panel shall consist of members appointed by the Governor, or any other official authorized
under State law to make such appointments, be representative of the State population, and be composed of
individuals involved in, or concerned with, the education of children with disabilities, including--

(i) parents of children with disabilities (ages birth through 26);

(ii) individuals with disabilities;

(iii) teachers;

(iv) representatives of institutions of higher education that prepare special education and related services
personnel;

(v) State and local education officials, including officials who carry out activities under subtitle B of title
VII of the McKinney-Vento Homeless Assistance Act (42 U.S.C. 11431 et seq.);

(vi) administrators of programs for children with disabilities;

(vii) representatives of other State agencies involved in the financing or delivery of related services to
children with disabilities;

(viii) representatives of private schools and public charter schools;

(ix) not less than 1 representative of a vocational, community, or business organization concerned with
the provision of transition services to children with disabilities;
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(x) a representative from the State child welfare agency responsible for foster care; and

(xi) representatives from the State juvenile and adult corrections agencies.

(C) Special rule

A majority of the members of the panel shall be individuals with disabilities or parents of children with dis-
abilities (ages birth through 26).

(D) Duties

The advisory panel shall--

(i) advise the State educational agency of unmet needs within the State in the education of children with
disabilities;

(ii) comment publicly on any rules or regulations proposed by the State regarding the education of chil-
dren with disabilities;

(iii) advise the State educational agency in developing evaluations and reporting on data to the Secretary
under section 1418 of this title;

(iv) advise the State educational agency in developing corrective action plans to address findings identi-
fied in Federal monitoring reports under this subchapter; and

(v) advise the State educational agency in developing and implementing policies relating to the coordina-
tion of services for children with disabilities.

(22) Suspension and expulsion rates

(A) In general

The State educational agency examines data, including data disaggregated by race and ethnicity, to determ-
ine if significant discrepancies are occurring in the rate of long-term suspensions and expulsions of children
with disabilities--

(i) among local educational agencies in the State; or
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(ii) compared to such rates for nondisabled children within such agencies.

(B) Review and revision of policies

If such discrepancies are occurring, the State educational agency reviews and, if appropriate, revises (or re-
quires the affected State or local educational agency to revise) its policies, procedures, and practices relating
to the development and implementation of IEPs, the use of positive behavioral interventions and supports,
and procedural safeguards, to ensure that such policies, procedures, and practices comply with this chapter.

(23) Access to instructional materials

(A) In general

The State adopts the National Instructional Materials Accessibility Standard for the purposes of providing
instructional materials to blind persons or other persons with print disabilities, in a timely manner after the
publication of the National Instructional Materials Accessibility Standard in the Federal Register.

(B) Rights of State educational agency

Nothing in this paragraph shall be construed to require any State educational agency to coordinate with the
National Instructional Materials Access Center. If a State educational agency chooses not to coordinate with
the National Instructional Materials Access Center, such agency shall provide an assurance to the Secretary
that the agency will provide instructional materials to blind persons or other persons with print disabilities
in a timely manner.

(C) Preparation and delivery of files

If a State educational agency chooses to coordinate with the National Instructional Materials Access Center,
not later than 2 years after December 3, 2004, the agency, as part of any print instructional materials adop-
tion process, procurement contract, or other practice or instrument used for purchase of print instructional
materials, shall enter into a written contract with the publisher of the print instructional materials to--

(i) require the publisher to prepare and, on or before delivery of the print instructional materials, provide
to the National Instructional Materials Access Center electronic files containing the contents of the print
instructional materials using the National Instructional Materials Accessibility Standard; or

(ii) purchase instructional materials from the publisher that are produced in, or may be rendered in, spe-
cialized formats.
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(D) Assistive technology

In carrying out this paragraph, the State educational agency, to the maximum extent possible, shall work
collaboratively with the State agency responsible for assistive technology programs.

(E) Definitions

In this paragraph:

(i) National Instructional Materials Access Center

The term “National Instructional Materials Access Center” means the center established pursuant to sec-
tion 1474(e) of this title.

(ii) National Instructional Materials Accessibility Standard

The term “National Instructional Materials Accessibility Standard” has the meaning given the term in sec-
tion 1474(e)(3)(A) of this title.

(iii) Specialized formats

The term “specialized formats” has the meaning given the term in section 1474(e)(3)(D) of this title.

(24) Overidentification and disproportionality

The State has in effect, consistent with the purposes of this chapter and with section 1418(d) of this title,
policies and procedures designed to prevent the inappropriate overidentification or disproportionate represent-
ation by race and ethnicity of children as children with disabilities, including children with disabilities with a
particular impairment described in section 1401 of this title.

(25) Prohibition on mandatory medication

(A) In general

The State educational agency shall prohibit State and local educational agency personnel from requiring a
child to obtain a prescription for a substance covered by the Controlled Substances Act (21 U.S.C. 801 et
seq.) as a condition of attending school, receiving an evaluation under subsection (a) or (c) of section 1414
of this title, or receiving services under this chapter.
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(B) Rule of construction

Nothing in subparagraph (A) shall be construed to create a Federal prohibition against teachers and other
school personnel consulting or sharing classroom-based observations with parents or guardians regarding a
student's academic and functional performance, or behavior in the classroom or school, or regarding the
need for evaluation for special education or related services under paragraph (3).

(b) State educational agency as provider of free appropriate public education or direct services

If the State educational agency provides free appropriate public education to children with disabilities, or
provides direct services to such children, such agency--

(1) shall comply with any additional requirements of section 1413(a) of this title, as if such agency were a loc-
al educational agency; and

(2) may use amounts that are otherwise available to such agency under this subchapter to serve those children
without regard to section 1413(a)(2)(A)(i) of this title (relating to excess costs).

(c) Exception for prior State plans

(1) In general

If a State has on file with the Secretary policies and procedures that demonstrate that such State meets any re-
quirement of subsection (a), including any policies and procedures filed under this subchapter as in effect be-
fore the effective date of the Individuals with Disabilities Education Improvement Act of 2004, the Secretary
shall consider such State to have met such requirement for purposes of receiving a grant under this subchapter.

(2) Modifications made by State

Subject to paragraph (3), an application submitted by a State in accordance with this section shall remain in
effect until the State submits to the Secretary such modifications as the State determines necessary. This sec-
tion shall apply to a modification to an application to the same extent and in the same manner as this section
applies to the original plan.

(3) Modifications required by the Secretary

If, after the effective date of the Individuals with Disabilities Education Improvement Act of 2004, the provi-
sions of this chapter are amended (or the regulations developed to carry out this chapter are amended), there is
a new interpretation of this chapter by a Federal court or a State's highest court, or there is an official finding
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of noncompliance with Federal law or regulations, then the Secretary may require a State to modify its applic-
ation only to the extent necessary to ensure the State's compliance with this subchapter.

(d) Approval by the Secretary

(1) In general

If the Secretary determines that a State is eligible to receive a grant under this subchapter, the Secretary shall
notify the State of that determination.

(2) Notice and hearing

The Secretary shall not make a final determination that a State is not eligible to receive a grant under this
subchapter until after providing the State--

(A) with reasonable notice; and

(B) with an opportunity for a hearing.

(e) Assistance under other Federal programs

Nothing in this chapter permits a State to reduce medical and other assistance available, or to alter eligibility,
under titles V and XIX of the Social Security Act [42 U.S.C.A. §§ 701 et seq.,1396 et seq.] with respect to the
provision of a free appropriate public education for children with disabilities in the State.

(f) By-pass for children in private schools

(1) In general

If, on December 2, 1983, a State educational agency was prohibited by law from providing for the equitable
participation in special programs of children with disabilities enrolled in private elementary schools and sec-
ondary schools as required by subsection (a)(10)(A), or if the Secretary determines that a State educational
agency, local educational agency, or other entity has substantially failed or is unwilling to provide for such
equitable participation, then the Secretary shall, notwithstanding such provision of law, arrange for the provi-
sion of services to such children through arrangements that shall be subject to the requirements of such sub-
section.

(2) Payments
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(A) Determination of amounts

If the Secretary arranges for services pursuant to this subsection, the Secretary, after consultation with the
appropriate public and private school officials, shall pay to the provider of such services for a fiscal year an
amount per child that does not exceed the amount determined by dividing--

(i) the total amount received by the State under this subchapter for such fiscal year; by

(ii) the number of children with disabilities served in the prior year, as reported to the Secretary by the
State under section 1418 of this title.

(B) Withholding of certain amounts

Pending final resolution of any investigation or complaint that may result in a determination under this sub-
section, the Secretary may withhold from the allocation of the affected State educational agency the amount
the Secretary estimates will be necessary to pay the cost of services described in subparagraph (A).

(C) Period of payments

The period under which payments are made under subparagraph (A) shall continue until the Secretary de-
termines that there will no longer be any failure or inability on the part of the State educational agency to
meet the requirements of subsection (a)(10)(A).

(3) Notice and hearing

(A) In general

The Secretary shall not take any final action under this subsection until the State educational agency af-
fected by such action has had an opportunity, for not less than 45 days after receiving written notice thereof,
to submit written objections and to appear before the Secretary or the Secretary's designee to show cause
why such action should not be taken.

(B) Review of action

If a State educational agency is dissatisfied with the Secretary's final action after a proceeding under sub-
paragraph (A), such agency may, not later than 60 days after notice of such action, file with the United
States court of appeals for the circuit in which such State is located a petition for review of that action. A
copy of the petition shall be forthwith transmitted by the clerk of the court to the Secretary. The Secretary
thereupon shall file in the court the record of the proceedings on which the Secretary based the Secretary's
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action, as provided in section 2112 of Title 28.

(C) Review of findings of fact

The findings of fact by the Secretary, if supported by substantial evidence, shall be conclusive, but the
court, for good cause shown, may remand the case to the Secretary to take further evidence, and the Secret-
ary may thereupon make new or modified findings of fact and may modify the Secretary's previous action,
and shall file in the court the record of the further proceedings. Such new or modified findings of fact shall
likewise be conclusive if supported by substantial evidence.

(D) Jurisdiction of court of appeals; review by United States Supreme Court

Upon the filing of a petition under subparagraph (B), the United States court of appeals shall have jurisdic-
tion to affirm the action of the Secretary or to set it aside, in whole or in part. The judgment of the court
shall be subject to review by the Supreme Court of the United States upon certiorari or certification as
provided in section 1254 of Title 28.

CREDIT(S)

(Pub.L. 91-230, Title VI, § 612, as added Pub.L. 108-446, Title I, § 101, Dec. 3, 2004, 118 Stat. 2676.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

2004 Acts. House Conference Report No. 108-779, see 2004 U.S. Code Cong. and Adm. News, p. 2480.

Statement by President, see 2004 U.S. Code Cong. and Adm. News, p. S43.

References in Text

This subchapter, referred to in text, originally read “this part”, meaning part B of the Individuals with Disabilit-
ies Education Act, Pub.L. 91-230, Title VI, § 611 et seq., as revised generally by Pub.L. 108-446, Title I, § 101,
Dec. 3, 2004, 118 Stat. 2662, which is classified to this subchapter.

This chapter, referred to in text, originally read “this title”, meaning Title VI of Pub.L. 91-230, Title VI, §§ 601
to 682, as revised generally by Pub.L. 108-446, Title I, § 101, Dec. 3, 2004, 118 Stat. 2647, popularly known as
the Individuals with Disabilities Education Act, also known as IDEA, which is classified to this chapter.

Subchapter III, referred to in subsec. (a)(1)(C), (9) originally read “part C”, meaning part C of the Individuals
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with Disabilities Education Act, Pub.L. 91-230, Title VI, § 631 et seq., as revised generally by Pub.L. 108-446,
Title I, § 101, Dec. 3, 2004, 118 Stat. 2744, which is classified to subchapter III of this chapter, 20 U.S.C.A. §
1431 et seq.

Subtitle B of title VII of the McKinney-Vento Homeless Assistance Act, referred to in subsec. (a)(11)(A)(iii),
(21)(B)(v), is Pub.L. 100-77, Title VII, Subtitle B, § 721 et seq., as added Pub.L. 107-110, Title X, § 1032, Jan.
8, 2002, 115 Stat. 1989, as amended, which is classified principally to part B of subchapter VI of chapter 119 of
Title 42, 42 U.S.C.A. § 11431 et seq.

The Controlled Substances Act, referred to in subsec. (a)(25)(A), is Title II of Pub.L. 91-513, Title II, § 101,
Oct. 27, 1970, 84 Stat. 1242, as amended, which is classified principally to subchapter I (section 801 et seq.) of
chapter 13 of Title 21, 21 U.S.C.A. § 801 et seq. For complete classification, see Short Title note set out under
21 U.S.C.A. § 801 and Tables.

The effective date of the Individuals with Disabilities Education Improvement Act of 2004, referred to in sub-
sec. (c)(1), is the effective date of Pub.L. 108-446, Dec. 3, 2004, 118 Stat. 2647, which enacted this section. See
Pub.L. 108-446, § 302, set out as an Effective and Applicability Provisions note under 20 U.S.C.A. § 1400,
which provides an effective date of July 1, 2005 for this section.

Title V of the Social Security Act, referred to in subsec. (e), is Act Aug. 14, 1935, c. 531, Title V, § 501 et seq.,
as added Aug. 13, 1981, Pub.L. 97-35, Title XXI, § 2192(a), 95 Stat. 818, and amended, which is classified to
subchapter V of chapter 7 of Title 42, 42 U.S.C.A. § 701 et seq.

Title XIX of the Social Security Act, referred to in subsec. (e), is Act Aug. 14, 1935, c. 531, Title XIX, § 1901 et
seq., as added July 30, 1965, Pub.L. 89-97, Title I, § 121(a), 79 Stat. 343, and amended, which is classified to
subchapter XIX of chapter 7 of Title 42, 42 U.S.C.A. § 1396 et seq.

Codifications

Title VI of Pub.L. 91-230, as amended by Pub.L. 108-446, is set out as subchapters I to IV of this chapter con-
sisting of 20 U.S.C.A. §§ 1400 to 1482. These sections are shown as having been added by Pub.L. 108-446
without reference to the intervening amendments to Pub.L. 91-230 between 1970 and 2004 because of the ex-
tensive revision of the provisions of Title VI of Pub.L. 91-230 pursuant to Pub.L. 108-446.

Effective and Applicability Provisions

2004 Acts. Amendments by Pub.L. 108-446, Title I, which revised this section, effective July 1, 2005, see
Pub.L. 108-446, § 302(a), (b), set out as a note under 20 U.S.C.A. § 1400.
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Prior Provisions

A prior section 1412, Pub.L. 91-230, Title VI, § 612, as added Pub.L. 105-17, Title I, § 101, June 4, 1997, 111
Stat. 60, relating to State eligibility, was omitted in the general amendment of Pub.L. 91-230, Title VI, § 612, by
Pub.L. 108-446, Title I, § 101, Dec. 3, 2004, 118 Stat. 2676.

Another prior section 1412, Pub.L. 91-230, Title VI, § 612, Apr. 13, 1970, 84 Stat. 178; Pub.L. 92-318, Title IV,
§ 421(b)(1)(C), June 23, 1972, 86 Stat. 341; Pub.L. 93-380, Title VI, §§ 614(b), (f)(1), 615(a), Title VIII, §
843(b), Aug. 21, 1974, 88 Stat. 581, 582, 611; Pub.L. 94-142, §§ 2(a)(4), (c), (d), 5(a), Nov. 29, 1975, 89 Stat.
773, 774, 780; Pub.L. 98-199, § 3(b), Dec. 2, 1983, 97 Stat. 1358; Pub.L. 99-457, Title II, § 203(a), Oct. 8,
1986, 100 Stat. 1158; Pub.L. 100-630, Title I, § 102(b), Nov. 7, 1988, 102 Stat. 3291; Pub.L. 101-476, Title IX,
§ 901(b)(33) to (46), (c), Oct. 30, 1990, 104 Stat. 1143, 1144, 1151; Pub.L. 102-119, § 25(a)(5), (b), Oct. 7,
1991, 105 Stat. 606, 607, relating to eligibility requirements, was omitted in the general amendment of Pub.L.
91-230, Title VI, § 612, by Pub.L. 105-17, Title I, § 101, June 4, 1997, 111 Stat. 60.

LAW REVIEW COMMENTARIES

The age nineteen rule and students with disabilities: Discrimination against disabled students with athletic
ability. Note, 25 T. Jefferson L. Rev. 635 (2003).

Constitution and the subgroup question. Martha Minow, 71 Ind.L.J. 1 (1995).

Desegregation of children with disabilities. Comment, 44 DePaul L.Rev. 599 (1995).

The Education for the All Handicapped Children Act since 1975. Kathryn M. Coates. 69 Marq.L.Rev. 51
(1985).

Implications of school choice for children with disabilities. 103 Yale L.J. 827 (1993).

The institutional and education abuse of children in state care. Thomas R. Finn and Michael D. Coleman,
(1985), 19 Suffolk U.L.Rev. 227.

Judicial system & equality in schooling. Frank J. Macchiarola, Dorothy Kerzner Lipsky and Alan Gartner,
23 Fordham Urb.L.J. 567 (1996).

Mainstreaming of handicapped children in education. Note, 8 J.Juv.L. 105 (1984).

A new legal duty for urban public schools: Effective education in basic skills. Gershon M. Ratner, 63
Tex.L.Rev. 777 (1985).

Standard of review applicable to Pennsylvania's special education appeals panel. Perry A. Zirkel, 3
Widener J.Pub.L. 871 (1994).

Teaching the children “appropriately:” Publicly financed private education under the Individuals with
Disabilities Education Act. 60 Mo.L.Rev. 167 (1995).

What public interest lawyers and educational policymakers need to know about testing. James E. Bruno
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and John C. Hogan (1985) 7 Whittier L.Rev. 915.

Who should hear the voices of children with disabilities: Proposed changes in due process in New York's
special education system. Mary L. Lynch, 55 Alb.L.Rev. 179 (1991).

Working with the special education system to benefit children. Nancy McCormick, 5 S.C.Law. 10
(May/June 1994).

LIBRARY REFERENCES

American Digest System

Schools 148(2), 154(2), 155.5(1), 159.5(4), 162.5.

United States 82(2).

Key Number System Topic Nos. 345, 393.

Corpus Juris Secundum

CJS Schools and Schools Districts § 1002, Private School and Out-Of-State Placement.
CJS Schools and Schools Districts § 1103, Individuals With Disabilities Education Act.
CJS Schools and Schools Districts § 965, Generally; Federal Statutes.
CJS Schools and Schools Districts § 965, Generally; Federal Statutes.
CJS Schools and Schools Districts § 967, Individualized Educational Program.
CJS Schools and Schools Districts § 967, Individualized Educational Program.
CJS Schools and Schools Districts § 968, Right to Free Appropriate Public Education.
CJS Schools and Schools Districts § 968, Right to Free Appropriate Public Education.
CJS Schools and Schools Districts § 982, Damages.
CJS Schools and Schools Districts § 982, Damages.
CJS Schools and Schools Districts § 996, Age Considerations.
CJS Schools and Schools Districts § 996, Age Considerations.
CJS Schools and Schools Districts § 997, Residence Requirements.
CJS Schools and Schools Districts § 997, Residence Requirements.
CJS Schools and Schools Districts § 998, Mainstreaming; Placement in Least-Restrictive Environment.
CJS Schools and Schools Districts § 998, Mainstreaming; Placement in Least-Restrictive Environment.
CJS Schools and Schools Districts § 999, Placement of Child Who Violates Code of Student Conduct.
CJS Schools and Schools Districts § 1002, Private School and Out-Of-State Placement.
CJS Schools and Schools Districts § 1103, Individuals With Disabilities Education Act.
CJS Schools and Schools Districts § 999, Placement of Child Who Violates Code of Student Conduct.

RESEARCH REFERENCES

ALR Library

16 ALR, Fed. 2nd Series 467, Rights of Parents to Proceed Pro Se in Actions Under Individuals With Disabilit-
ies Education Act.
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13 ALR, Fed. 2nd Series 321, Construction and Application of Individuals With Disabilities Education Act, 20
U.S.C.A. §§ 1400 et Seq.--Supreme Court Cases.

4 ALR, Fed. 2nd Series 103, Construction and Application of No Child Left Behind Act, Pub. L. No. 107-110,
115 Stat. 1425 (2002) (Codified at 20 U.S.C.A. Secs 6301 et seq.).

189 ALR, Fed. 297, Application of 20 U.S.C.A. § 1412(A)(5), Least Restrictive Environment Provision of Indi-
viduals With Disabilities Education Act (IDEA), 20 U.S.C.A. §§ 1400 et Seq.

174 ALR, Fed. 453, Measure and Amounts of Attorney's Fee Awards Under § 615(i)(3) of Individuals With Dis-
abilities Education Act (20 U.S.C.A. § 1415(i)(3)).

161 ALR, Fed. 1, What Constitutes Services that Must be Provided by Federally Assisted Schools Under the In-
dividuals With Disabilities Education Act (IDEA) (20 U.S.C.A. §§ 1400 et seq.).

153 ALR, Fed. 1, Who is Prevailing Party for Purposes of Obtaining Attorney's Fees Under § 615(i)(3)(B) of In-
dividuals With Disabilities Act (20 U.S.C.A. Sec, 1415(i)(3)(B)) (IDEA).

152 ALR, Fed. 485, Obligation of Public Educational Agencies, Under Individuals With Disabilities Education
Act (20 U.S.C.A. §§ 1400 et seq.), to Pay Tuition Costs for Students Unilaterally Placed in Private Schools-
-Post-Burlington...

107 ALR, Fed. 758, What Statute of Limitations Applies to Civil Actions Brought in Federal Court Under Edu-
cation of the Handicapped Act (20 U.S.C.A. §§ 1400 et seq.) to Challenge Findings and Decisions of State Ad-
ministrative...

103 ALR, Fed. 120, Construction of “Stay-Put” Provision of Education of the Handicapped Act (20 U.S.C.A. §
1415(E)(3)), that Handicapped Child Shall Remain in Current Educational Placement Pending Proceedings Con-
ducted Under...

87 ALR, Fed. 500, Award of Attorneys' Fees Pursuant to § 615(E)(4) of the Education of the Handicapped Act (
20 U.S.C.A. § 1415(E)(4)) as Amended by the Handicapped Children's Protection Act of 1986.

89 ALR, Fed. 514, Modern Status of Federal Civil Procedure Rule 54(B) Governing Entry of Judgment on Mul-
tiple Claims.

62 ALR, Fed. 376, Exhaustion of State Administrative Remedies Under § 615 of the Education for All Handi-
capped Children Act (20 U.S.C.A. § 1415).
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23 ALR 4th 740, Requisite Conditions and Appropriate Factors Affecting Educational Placement of Handi-
capped Children.

81 ALR 2nd 1309, Public Payment of Tuition, Scholarship, or the Like, as Respects Sectarian School.

132 ALR 738, Assumption of Jurisdiction by Court Before Completion of Administrative Procedure as Ground
of Prohibition.

Encyclopedias

44 Am. Jur. Proof of Facts 2d 499, Medical Malpractice: Electroconvulsive Therapy.

55 Am. Jur. Proof of Facts 3d 313, Proof that School Board Improperly Expelled Student from School.

93 Am. Jur. Proof of Facts 3d 1, Parents' or Student's Proof in Action for Educational Services or Tuition Reim-
bursement Under the Special Education Laws.

99 Am. Jur. Proof of Facts 3d 237, School District's Proof that Services Offered to Student With Disabilities Met
Statutory Standards.

48 Am. Jur. Trials 587, Public School Liability: Constitutional Tort Claims for Excessive Punishment and Fail-
ure to Supervise Students.

Am. Jur. 2d Schools § 400, Financial Assistance.

Am. Jur. 2d Schools § 406, Initial Evaluation.

Am. Jur. 2d Schools § 409, Placement of Student in Least Restrictive Environment.

Am. Jur. 2d Schools § 414, Limitations on a Free Appropriate Public Education.

Forms

Federal Procedural Forms § 10:266, Complaint--For Declaratory and Injunctive Relief--Class Action--Improper
Placement--Of African-American Children--In Special Educational Class for Educable Mentally Disabled [.

Federal Procedural Forms § 10:270, Complaint--For Declaratory and Injunctive Relief--Denial of Free Appro-
priate Public Education--Refusal to Provide Physical Therapy During Summer--Failure to Provide Timely And...
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Federal Procedural Forms § 10:274, Complaint--For Reimbursement of Private Tutoring Costs--By Parents of
Child With Learning Disability--Failure to Comply With Procedural Requirements of Idea When Developing Iep
[20 U.S....

Federal Procedural Forms § 10:275, Complaint--For Stay Put Order and Declaratory and Injunctive Relief--By
Parent of Young Adult With Severe Retardation--Notice of Intent to Discharge Young Adult from Educational...

Federal Procedural Forms § 10:276, Complaint--For Declaration Approving Residential Placement--For Reim-
bursement of Educational Expenses--For Attorney Fees [20 U.S.C.A. §§ 1401(3), 1415(i)(3); 28 U.S.C.A. §§
1331, 1391,...

Federal Procedural Forms § 10:285, Memorandum--In Support of Motion for Summary Judgment--In Class Ac-
tion--Failure of Both State and School Districts to Implement Individuals With Disabilities Education Act-
-Failure...

Am. Jur. Pl. & Pr. Forms Schools § 133, Complaint in Federal District Court--For Declaratory and Injunctive
Relief--Improper Placement--Of Minority Children--In Special Educational Class for Educable Mentally Dis-
abled...

Treatises and Practice Aids

Americans With Disab. Pract. & Compliance Manual § 1:9, Individuals With Disabilities Education Act.

Americans With Disab. Pract. & Compliance Manual § 11:7, Child With Disability--Disability Terms Defined.

Americans With Disab. Pract. & Compliance Manual § 12:2, Protection of Federal Rights, Privileges, and Im-
munities.

Americans With Disab. Pract. & Compliance Manual § 12:3, Individuals With Disabilities Education Act
(IDEA).

Americans With Disab. Pract. & Compliance Manual § 12:5, Rehabilitation Act of 1973.

Americans With Disab. Pract. & Compliance Manual § 12:6, Requirement that Action be Under Color of Law.

Americans With Disab. Pract. & Compliance Manual § 13:2, Class Action Complaint for Improper Placement of
African-American Children in Special Educational Class for Educable Mentally Disabled With Request for De-
claratory and Injunctive Relief [20 U.S.C.A....
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Americans With Disab. Pract. & Compliance Manual § 13:4, Complaint by Parent of Young Adult With Severe
Retardation After Notice of Intent to Discharge Young Adult from Educational Placement in Group Home, With
Request for Stay-Put Order and Declaratory And...

Americans With Disab. Pract. & Compliance Manual § 13:6, Complaint for Declaration Approving Residential
Placement, Reimbursement of Educational Expenses and Attorneys Fees [20 U.S.C.A. §§ 1401(3), 1415(i)(3);
28 U.S.C.A. §§ 1331, 1391, 2201, 2202; Fed. R....

Americans With Disab. Pract. & Compliance Manual § 2:48, Individuals With Disabilities Education Act.

Americans With Disab. Pract. & Compliance Manual § 1:118, Qualified Individuals With Disabilities.

Americans With Disab. Pract. & Compliance Manual § 1:123, Annual Location and Notification Requirement.

Americans With Disab. Pract. & Compliance Manual § 11:16, Free Appropriate Public Education (Fape).

Americans With Disab. Pract. & Compliance Manual § 11:26, Related Services.

Americans With Disab. Pract. & Compliance Manual § 11:32, Supplementary Aids and Services.

Americans With Disab. Pract. & Compliance Manual § 11:49, State Administration.

Americans With Disab. Pract. & Compliance Manual § 11:51, Other State-Level Activities.

Americans With Disab. Pract. & Compliance Manual § 11:55, Report on Use of Funds.

Americans With Disab. Pract. & Compliance Manual § 11:59, Submission of Information.

Americans With Disab. Pract. & Compliance Manual § 11:67, Availability.

Americans With Disab. Pract. & Compliance Manual § 11:68, Availability--Exceptions.

Americans With Disab. Pract. & Compliance Manual § 11:69, Fape Methods and Payments.

Americans With Disab. Pract. & Compliance Manual § 11:72, Assistive Technology.

Americans With Disab. Pract. & Compliance Manual § 11:76, Full Educational Opportunity Goal.
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Americans With Disab. Pract. & Compliance Manual § 11:78, Child Find.

Americans With Disab. Pract. & Compliance Manual § 11:79, Child Find--Construction.

Americans With Disab. Pract. & Compliance Manual § 11:80, Individualized Education Program.

Americans With Disab. Pract. & Compliance Manual § 11:83, Funding Mechanism.

Americans With Disab. Pract. & Compliance Manual § 11:85, Placements.

Americans With Disab. Pract. & Compliance Manual § 11:86, Placements--Residential.

Americans With Disab. Pract. & Compliance Manual § 11:88, Nonacademic Settings.

Americans With Disab. Pract. & Compliance Manual § 11:89, Children in Public or Private Institutions.

Americans With Disab. Pract. & Compliance Manual § 11:92, Evaluation; Confidentiality.

Americans With Disab. Pract. & Compliance Manual § 11:93, Development and Implementation of Ifsp; Plan-
ning Conferences.

Americans With Disab. Pract. & Compliance Manual § 11:95, Expenditures.

Americans With Disab. Pract. & Compliance Manual § 11:96, Child Find Requirement.

Americans With Disab. Pract. & Compliance Manual § 11:97, Consultation; Services Determined.

Americans With Disab. Pract. & Compliance Manual § 11:98, Services Provided.

Americans With Disab. Pract. & Compliance Manual § 13:10, Complaint by Parents of Child With Learning
Disability for Failure to Comply With Procedural Requirements of Idea When Developing Iep, With Request for
Reimbursement of Private Tutoring Costs [20 U.S.C....

Americans With Disab. Pract. & Compliance Manual § 13:15, Memorandum in Support of Motion for Summary
Judgment Based Upon Inadequate Continuum of Placement Options, in Class Action for Failure of Both State
and School Districts to Timely Place Children In...
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Americans With Disab. Pract. & Compliance Manual § 13:26, Plaintiff's Brief in Support of Motion for Prepara-
tion of Transcript of Proceedings at Government Expense [20 U.S.C.A. § 1415(H)(3), (i); 28 U.S.C.A. §§ 753(F)
, 1915].

Americans With Disab. Pract. & Compliance Manual § 13:31, Complaint for Denial of Free Appropriate Public
Education Through Refusal to Provide Physical Therapy During Summer and Failure to Provide Timely and Im-
partial Hearing With Request for Declaratory...

Americans With Disab. Pract. & Compliance Manual § 11:100, Complaints.

Americans With Disab. Pract. & Compliance Manual § 11:105, Requirements Concerning Property, Equipment,
and Supplies.

Americans With Disab. Pract. & Compliance Manual § 11:107, Standards.

Americans With Disab. Pract. & Compliance Manual § 11:109, Reimbursement for Private School Placement.

Americans With Disab. Pract. & Compliance Manual § 11:110, Limitation on Reimbursement; Notice.

Americans With Disab. Pract. & Compliance Manual § 11:111, Exception.

Americans With Disab. Pract. & Compliance Manual § 11:112, Items of Responsibility; Limitation; Exception.

Americans With Disab. Pract. & Compliance Manual § 11:116, Establishing Responsibility for Services.

Americans With Disab. Pract. & Compliance Manual § 11:117, Obligation of Noneducational Public Agency.

Americans With Disab. Pract. & Compliance Manual § 11:118, Obligation of Noneducational Public Agency-
-Reimbursement for Services by Public Agency.

Americans With Disab. Pract. & Compliance Manual § 11:122, Hearings Relating to Lea Eligibility.

Americans With Disab. Pract. & Compliance Manual § 11:123, Personnel Qualifications.

Americans With Disab. Pract. & Compliance Manual § 11:124, Personnel Qualifications--Related Services Per-
sonnel and Paraprofessionals.
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Americans With Disab. Pract. & Compliance Manual § 11:125, Personnel Qualifications--Qualifications for
Special Education Teachers.

Americans With Disab. Pract. & Compliance Manual § 11:126, Personnel Qualifications--Policy to Address
Shortage of Personnel.

Americans With Disab. Pract. & Compliance Manual § 11:127, Performance Goals and Indicators.

Americans With Disab. Pract. & Compliance Manual § 11:128, Participation in Assessments.

Americans With Disab. Pract. & Compliance Manual § 11:129, Participation in Assessments--Alternate Assess-
ments.

Americans With Disab. Pract. & Compliance Manual § 11:130, Participation in Assessments--Reports.

Americans With Disab. Pract. & Compliance Manual § 11:131, Supplementation of State, Local, and Other Fed-
eral Funds--Expenditures; Prohibition Against Commingling.

Americans With Disab. Pract. & Compliance Manual § 11:132, Supplementation of State, Local, and Other Fed-
eral Funds--State-Level Nonsupplanting.

Americans With Disab. Pract. & Compliance Manual § 11:134, Maintenance of State Financial Support.

Americans With Disab. Pract. & Compliance Manual § 11:135, Maintenance of State Financial Support-
-Waivers for Exceptional or Uncontrolled Circumstances.

Americans With Disab. Pract. & Compliance Manual § 11:136, Public Participation.

Americans With Disab. Pract. & Compliance Manual § 11:140, Membership.

Americans With Disab. Pract. & Compliance Manual § 11:141, Duties.

Americans With Disab. Pract. & Compliance Manual § 11:142, Looking for Rate Discrepancies.

Americans With Disab. Pract. & Compliance Manual § 11:143, Adoption of Standard; Definitions.

Americans With Disab. Pract. & Compliance Manual § 11:144, Rights and Responsibilities of Sea.
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Americans With Disab. Pract. & Compliance Manual § 11:145, Providing Instructional Materials.

Americans With Disab. Pract. & Compliance Manual § 11:146, Policy.

Americans With Disab. Pract. & Compliance Manual § 11:147, Policy.

Americans With Disab. Pract. & Compliance Manual § 11:149, Assistance Under Other Federal Programs.

Americans With Disab. Pract. & Compliance Manual § 11:151, Modifications.

Americans With Disab. Pract. & Compliance Manual § 11:152, Determination by Secretary that State is Eligible
to Receive Grant.

Americans With Disab. Pract. & Compliance Manual § 11:153, Notice and Hearing Before Determining that
State is Not Eligible to Receive Grant.

Americans With Disab. Pract. & Compliance Manual § 11:164, Secretary's Determination If By-Pass is Re-
quired.

Americans With Disab. Pract. & Compliance Manual § 11:165, Payments.

Americans With Disab. Pract. & Compliance Manual § 11:166, Notice of Intent to Implement By-Pass; Request
to Show Cause.

Americans With Disab. Pract. & Compliance Manual § 11:170, Judicial Review.

Americans With Disab. Pract. & Compliance Manual § 11:181, Permissive Use of Funds.

Americans With Disab. Pract. & Compliance Manual § 11:202, Initial Evaluations.

Americans With Disab. Pract. & Compliance Manual § 11:208, Reevaluations.

Americans With Disab. Pract. & Compliance Manual § 11:222, Individualized Education Program.

Americans With Disab. Pract. & Compliance Manual § 11:236, Sufficiency.

Americans With Disab. Pract. & Compliance Manual § 11:237, Failure to Implement.
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Americans With Disab. Pract. & Compliance Manual § 11:251, Filing a Complaint.

Americans With Disab. Pract. & Compliance Manual § 11:261, Hearing Officer.

Americans With Disab. Pract. & Compliance Manual § 11:267, Appeal of Decision.

Americans With Disab. Pract. & Compliance Manual § 11:269, Maintenance of Current Educational Placement
(Stay Put Requirement).

Americans With Disab. Pract. & Compliance Manual § 11:300, Parties--Defendants.

Americans With Disab. Pract. & Compliance Manual § 11:302, Standard and Scope of Review.

Americans With Disab. Pract. & Compliance Manual § 11:303, Standard and Scope of Review--Review of
School's Remedy.

Americans With Disab. Pract. & Compliance Manual § 11:304, Standard and Scope of Review--Deference to
Administrative Findings.

Americans With Disab. Pract. & Compliance Manual § 11:305, Burden of Proof.

Americans With Disab. Pract. & Compliance Manual § 11:307, Relief Available Under Idea.

Americans With Disab. Pract. & Compliance Manual § 11:309, Appeals.

Americans With Disab. Pract. & Compliance Manual § 11:317, Duty to Provide; Eligibility.

Americans With Disab. Pract. & Compliance Manual § 11:334, Comprehensive Child Find System.

Federal Procedure, Lawyers Edition § 42:1530, Establishing State Eligibility for Assistance.

Federal Procedure, Lawyers Edition § 42:1531, Establishing State Eligibility for Assistance--Amendments to
State Policies and Procedures.

Federal Procedure, Lawyers Edition § 42:1546, Judicial Review.

Federal Procedure, Lawyers Edition § 42:1548, Placement in Alternative Educational Setting.
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West's Federal Administrative Practice App. N, Title 20 --Individuals With Disabilities Education Act.

NOTES OF DECISIONS

I. GENERALLY 1-70
II. FREE APPROPRIATE PUBLIC EDUCATION 71-160
III. RELATED SERVICES 161-200

I. GENERALLY

<Subdivision Index>

Budgetary constraints 24
Burden of proof 35
Child find provisions 22
Competing interests 6
Construction with other laws 2
Declaratory judgment 42
Delegation of duties 14
Demonstration of benefit 27
Domicile 16
Due process 8
Duration of State's duty 25
Duties of educational agency 11
Duty to identify student with disabilities 21
Educational agency 10-13

Educational agency - Generally 10
Educational agency - Duties of educational agency 11
Educational agency - Individualized educational program 12
Educational agency - Liability of educational agency 13

Eligibility for services 15
Estoppel 39
Evaluation 23
Evidence 36
Expelled or suspended students 19
Incarcerated children 20
Individualized educational program, educational agency 12
Injunction 38
Jurisdiction 34
Law governing 1
Least restrictive environment 43
Liability of educational agency 13
Minimum educational achievement 26
Monitoring 28
Moot issues 40
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Notice 30
Power of court 31
Private right of action 32
Private school 17
Proportional services 9
Remand 41
Residence 16
Retroactive effect 3
Right to education 7
Rules and regulations 5
Standing 33
State regulation or control 4
Summary judgment 37
Termination of funding 29
Testing and evaluation 23
Transfer of student 18

1. Law governing

The Education of the Handicapped Act (EHA) creates only federal minimum which must be complied with by
states regarding provision of services to handicapped children, although states may structure educational pro-
grams which exceed the federal level. In re Conklin, C.A.4 (Md.) 1991, 946 F.2d 306. Schools 148(2.1)

Placement of children at private facility by Oregon agency for medical reasons was related to goal of providing
children with free appropriate public education in accordance with Education for All Handicapped Children Act,
even though children were referred from variety of sources including parents; Mental Health Division of Oregon
Department of Human Resources determined which children were admitted and which children remained at fa-
cility. Kerr Center Parents Ass'n v. Charles, C.A.9 (Or.) 1990, 897 F.2d 1463, on remand. Schools 154(4)

Massachusetts standard requiring its Department of Education to administer special education programs to as-
sure maximum possible development of child with special needs required a level of substantive benefits superior
to that under the Education of the Handicapped Act, §§ 602-620, as amended, 20 U.S.C.A. §§ 1401-1420, and
thus, Massachusetts standard would be incorporated into the federal Act to require that individualized imple-
mentation plan for adolescent child with Down's Syndrome address child's special educational needs so as to as-
sure his maximum possible development in least restrictive environment consistent with such goal. David D. v.
Dartmouth School Committee, C.A.1 (Mass.) 1985, 775 F.2d 411, certiorari denied 106 S.Ct. 1790, 475 U.S.
1140, 90 L.Ed.2d 336. Schools 148(3)

Education of Handicapped Act (EHA) establishes minimum requirements, or floor, that states must meet, but
states may exceed that federal minimum; EHA incorporates by reference state standards that exceed federal
floor. Norton School Committee v. Massachusetts Dept. of Educ., D.Mass.1991, 768 F.Supp. 900. Schools
148(2.1)
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When handicapped student seeks review under Education of the Handicapped Act of state agency's decision re-
garding appropriate education, state standard for educating the handicapped may be enforced when it exceeds
federal standard. Pink by Crider v. Mt. Diablo Unified School Dist., N.D.Cal.1990, 738 F.Supp. 345. Federal
Courts 433

When state's special education statute mandates that state and subordinate governmental units provide higher
level of educational opportunity for handicapped students, content of term “free appropriate education,” as
found in portion of Education of the Handicapped Act which incorporates state standards, necessarily changes.
Barwacz v. Michigan Dept. of Educ., W.D.Mich.1987, 674 F.Supp. 1296. Schools 148(2.1)

State regulations enacted pursuant to this chapter do not confer greater rights to therapeutic services than those
mandated directly by this chapter. Max M. v. Thompson, N.D.Ill.1984, 592 F.Supp. 1437, on reconsideration
629 F.Supp. 1504. Schools 148(2.1)

2. Construction with other laws

Parent of disabled student failed to state claim for relief under § 1983 based on IDEA violations; parent did not
allege facts from which court could infer that District of Columbia Public Schools (DCPS) had custom or prac-
tice that was moving force behind alleged IDEA violation, that exceptional circumstances existed, or that normal
remedies offered under IDEA were inadequate to compensate student for harm he allegedly suffered. Jackson v.
District of Columbia, D.D.C.2011, 826 F.Supp.2d 109. Schools 155.5(2.1)

Student's parents alleged only that school district deemed student eligible for accommodation under Rehabilita-
tion Act, but did not assert that district acted in bad faith or with gross misjudgment or that district denied stu-
dent access to Free Appropriate Public Education (FAPE) because of his disability, thus precluding parents'
claim under Act. P.C. v. Oceanside Union Free School Dist., E.D.N.Y.2011, 818 F.Supp.2d 516. Schools
148(2.1)

Garden-variety IDEA violations did not reasonably suggest existence of bad faith or gross misconduct, and thus
did not give rise to viable discrimination claim under Rehabilitation Act. Alston v. District of Columbia,
D.D.C.2011, 770 F.Supp.2d 289. Schools 148(2.1)

A school's failure to notify parents of its Individuals with Disabilities Education Act (IDEA) duties could violate
the Rehabilitation Act. Taylor v. Altoona Area School Dist., W.D.Pa.2010, 737 F.Supp.2d 474. Schools
148(2.1)

Requirement of Individuals with Disabilities Education Act (IDEA) to provide learning-disabled child with “free
appropriate education” does not displace compensation for “special education” authorized under National Child-
hood Vaccine Injury Act; statutes seek accomplishment of different objectives and, thus, what may suffice as ac-
ceptable special education plan under IDEA is not to be taken as measure of compensation awardable under
Vaccine Act. Thomas v. Secretary of Department of Health and Human Services, Fed.Cl.1992, 27 Fed.Cl. 384.
Health 389
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Need of student for behavioral modification for basic education skills was encompassed by IDEA, and so resid-
ential placement necessary for those skills was primary responsibility of the state under IDEA, not the Vaccine
Act. Taylor By and Through Taylor v. Secretary of Dept. of Health and Human Services, Cl.Ct.1991, 24 Cl.Ct.
433. Health 389

3. Retroactive effect

Court of Appeals would not, in interpreting provisions of prior version of Individuals with Disabilities Educa-
tion Act (IDEA) governing provision of educational services in parochial school setting, give retroactive effect
to amendments thereto, or to rationale behind those amendments. Peter v. Wedl, C.A.8 (Minn.) 1998, 155 F.3d
992, rehearing and suggestion for rehearing en banc denied , on remand 35 F.Supp.2d 1134. Schools
154(4)

IDEA amendments which related to use of federal funds for benefit of children voluntarily enrolled in private
schools did not apply retroactively, absent clear indication that Congress intended amendments merely to clarify
IDEA, rather than change IDEA. Fowler v. Unified School Dist. No. 259, Sedgwick County, Kan., C.A.10
(Kan.) 1997, 128 F.3d 1431. Schools 8; Schools 148(2.1)

Statute, which requires schools to provide free, appropriate public education for handicapped children, did not
become effective until October 1, 1977 and, therefore, conferred no rights upon handicapped student who had
been enrolled before effective date. Gallagher v. Pontiac School Dist., C.A.6 (Mich.) 1986, 807 F.2d 75. Schools

10

4. State regulation or control

The public school district's failure to conduct a functional behavioral assessment (FBA), in accordance with
New York State regulation, in developing the individualized education program (IEP) for a student diagnosed
with autism and other behavioral disabilities was not a procedural violation of the Individuals with Disabilities
in Education Act (IDEA) that deprived the student of a free appropriate public education (FAPE); the IEP
provided for strategies to address student's behavioral problems, by requiring a personal aide to prompt student
to focus during class, and by providing for psychiatric and psychological assessments and services, and the spe-
cial education teacher did not believe that an FBA was warranted. A.C. ex rel. M.C. v. Board of Educ. of The
Chappaqua Central School Dist., C.A.2 (N.Y.) 2009, 553 F.3d 165. Schools 148(3)

Graduation of disabled student violated the IDEA where, at the time of her graduation, student was 18 and had
not completed Arkansas's secondary education program, nor had her parent been given prior written notice of
the graduation decision or an opportunity challenge it, and where the graduation took place in 1995, before
IDEA was amended to provide for the transfer of parental rights to the disabled child at age 18 if child is not ad-
judicated incompetent. Birmingham v. Omaha School Dist., C.A.8 (Ark.) 2000, 220 F.3d 850, rehearing and re-
hearing en banc denied. Schools 148(2.1)

New Hampshire administrative regulation requiring public school district to either present acceptable individual-
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ized education program or seek administrative enforcement for disabled student was authorized by both Indi-
viduals with Disabilities Education Act and state implementing statute. Murphy v. Timberlane Regional School
Dist., C.A.1 (N.H.) 1994, 22 F.3d 1186, certiorari denied 115 S.Ct. 484, 513 U.S. 987, 130 L.Ed.2d 396. Schools

155.5(1)

California's statutory scheme mandating that handicapped three to five-year-old students may, when appropriate,
be placed in program that only provides designed instruction and services (DIS) without simultaneous special
education was not inconsistent with Individuals with Disabilities Education Act (IDEA) and therefore, Court of
Appeals would enforce California's statutory scheme. Union School Dist. v. Smith, C.A.9 (Cal.) 1994, 15 F.3d
1519, certiorari denied 115 S.Ct. 428, 513 U.S. 965, 130 L.Ed.2d 341. Schools 148(2.1); States 18.25

Appropriate educational goals for disabled student under Individuals with Disabilities Education Act (IDEA)
and method of best achieving those goals are matters which are to be established in first instance by states;
courts must be careful to avoid imposing their view of preferable educational methods upon states, and primary
responsibility for formulating education to be accorded disabled child, and for choosing educational method
most suitable to child's needs, was left by Congress to state and local educational agencies in cooperation with
child's parents or guardian. D.B. v. Ocean Tp. Bd. of Educ., D.N.J.1997, 985 F.Supp. 457, affirmed 159 F.3d
1350. Schools 155.5(2.1)

Florida statute governing education of handicapped children did not provide learning disabled high school stu-
dent with independent state law right to remain in particular school during pendency of proceeding under Indi-
viduals with Disabilities Education Act (IDEA) challenging his transfer to another school; statute's use of term
“educational assignment” in its “stay put” provision, rather than term “educational placement” employed in
IDEA, did not create any substantive rights beyond those enforceable under IDEA. Hill By and Through Hill v.
School Bd. for Pinellas County, M.D.Fla.1997, 954 F.Supp. 251, affirmed 137 F.3d 1355. Schools 154(2.1)

Ohio statute permitting county to charge home for tuition for two disabled resident children, although it did not
directly permit charging children's nonresident parents, contravened IDEA, which did not permit state which re-
ceived federal funding to charge parents or guardians of resident disabled children, since home was demanding
that parents reimburse it for tuition expense. Wise v. Ohio Dept. of Educ., N.D.Ohio 1994, 863 F.Supp. 570, re-
versed 80 F.3d 177, rehearing and suggestion for rehearing en banc denied. Schools 148(2.1); States
18.25

New Jersey imposes higher standard of special education than the basic floor required by Individuals with Dis-
abilities Education Act (IDEA) and as a result, local school boards in New Jersey are required to provide educa-
tional services according to how the student can best achieve success in learning. D.R. by M.R. v. East Brun-
swick Bd. of Educ., D.N.J.1993, 838 F.Supp. 184, on remand 94 N.J.A.R.2d (EDS) 145, 1994 WL 514779.
Schools 148(2.1)

While this chapter intrudes somewhat into a state's traditional decision-making role in educating the handi-
capped, it was not intended to totally supplant a state's prerogative in allocating limited financial resources and,
hence, competing interests must be balanced to reach a reasonable accommodation, with consideration given
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fact that excessive expenditures to meet the demands of one handicapped child ultimately reduce the amount that
can be spent to meet the needs of the other handicapped children. Pinkerton v. Moye, W.D.Va.1981, 509
F.Supp. 107. Schools 148(2.1)

5. Rules and regulations

Term “placement” in IDEA implementing regulation does not mean a particular school, but rather a setting, such
as regular classes, special education classes, special schools, home instruction, or hospital or institution-based
instruction. White ex rel. White v. Ascension Parish School Bd., C.A.5 (La.) 2003, 343 F.3d 373. Schools
154(2.1)

Regulation adopted pursuant to Education of the Handicapped Act requiring school district to choose location
that is “as close as possible” to child's home did not mandate that school district place handicapped child at ele-
mentary school nearest to her home, where individualized education program team would not have chosen that
school as location of her placement, given inadequate physical access for handicapped children in that school.
Schuldt v. Mankato Independent School, Dist. No. 77, C.A.8 (Minn.) 1991, 937 F.2d 1357, rehearing denied,
certiorari denied 112 S.Ct. 937, 502 U.S. 1059, 117 L.Ed.2d 108. Schools 154(2.1)

Regulation requiring that handicapped children be given equal opportunity for participation in extracurricular
activities conflicts with the Education for All Handicapped Children Act, which only requires that child's indi-
vidualized educational plan, in its entirety, be reasonably calculated to enable child to receive educational bene-
fits. Rettig v. Kent City School Dist., C.A.6 (Ohio) 1986, 788 F.2d 328, certiorari denied 106 S.Ct. 3297, 478
U.S. 1005, 92 L.Ed.2d 711. Schools 148(2.1)

Regulations giving local school boards the right to initiate due process appeals in IDEA disputes with parents
were valid; absent standing for board, decisionmaking authority could be transferred from school board to par-
ents, contravening IDEA, and board's fulfillment of statutory obligations would be impaired, although parents
complained that board's right would inconvenience parents who wish to make unilateral placement of student.
Yates v. Charles County Bd. of Educ., D.Md.2002, 212 F.Supp.2d 470. Schools 155.5(1)

Approval by United States Department of Education's Office of Special Education Programs (OSEP) of state
Board of Education's plan for compliance with least restrictive environment (LRE) requirements of Individuals
with Disabilities Education Act (IDEA) did not preclude judicial review of plan for IDEA compliance; IDEA
expressly provided for independent judicial review, and both IDEA and other statutes provided private right of
action for parents and guardians of disabled students. Corey H. v. Board of Educ. of City of Chicago,
N.D.Ill.1998, 995 F.Supp. 900. Schools 155.5(2.1)

Individuals with Disabilities Education Act (IDEA) imposes dual requirements on states and their school dis-
tricts; they must provide personalized instruction with sufficient support services to permit child to benefit edu-
cationally from that instruction, and construct program in least restrictive educational environment appropriate
to needs of child. D.B. v. Ocean Tp. Bd. of Educ., D.N.J.1997, 985 F.Supp. 457, affirmed 159 F.3d 1350.
Schools 148(2.1)
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Although regulations implementing this chapter direct that placement be as close as possible to child's home and
that unless an individualized education program require some other arrangement placement must be at the school
the child would attend if not handicapped, county did not violate by placing learning disabled child in a suitable
“self-contained” program at a school in a neighboring county as there were limited number of students needing
such program, no program existed at school child would normally attend and school to which child would be
sent was centrally located although six miles farther from child's home. Pinkerton v. Moye, W.D.Va.1981, 509
F.Supp. 107. Schools 154(2.1)

6. Competing interests

Both strong preference for mainstreaming disabled students and requirement that schools provide individualized
programs tailored to specific needs of each disabled child are clearly and strongly reflected in Individuals with
Disabilities Education Act (IDEA) as written, and public school officials must devise means to reconcile these
conflicting but compelling interests. D.B. v. Ocean Tp. Bd. of Educ., D.N.J.1997, 985 F.Supp. 457, affirmed 159
F.3d 1350. Schools 148(2.1)

7. Right to education

Education of the Handicapped Act confers upon handicapped child an enforceable substantive right to a free ap-
propriate public education that includes special education and related services designed to meet child's unique
needs. Andrews v. Ledbetter, C.A.11 (Ga.) 1989, 880 F.2d 1287. Schools 148(2.1)

Handicapped adolescent's right to education stemmed from provisions of Education of Handicapped Children
Act guaranteeing appropriate education to all children between ages of 5 and 18 and Mississippi Constitution
and statutes providing for maintenance and establishment of free public schools for all children between 6 and
21 years of age. Jackson v. Franklin County School Bd., C.A.5 (Miss.) 1986, 806 F.2d 623. Schools
148(2.1)

8. Due process

Parents asserted property interest protected by due process when they alleged that county's social services de-
partment had placed Medicaid liens on personal injury awards of minor disabled children to recover for costs of
education-related services to be provided to children with disabilities as part of their individual education plans
under Individuals with Disabilities Education Act (IDEA). Andree ex rel. Andree v. County of Nassau,
E.D.N.Y.2004, 311 F.Supp.2d 325. Constitutional Law 4416

9. Proportional services

School district satisfied the requirement of the 1975 Amendment to this chapter, that it provide educational ser-
vices to handicapped students 18 and older in at least the same proportion as it provides similar services to non-
handicapped peers where ten of 418 handicapped students enrolled in school district were 18 and over and 24 of
3,175 nonhandicapped students enrolled during that year were 18 or over. Timms on Behalf of Timms v. Metro-
politan School Dist. of Wabash County, Ind., C.A.7 (Ind.) 1983, 722 F.2d 1310. Schools 148(2.1)
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10. Educational agency--Generally

Once local school district informed state department of education that it was unable to provide an appropriate
program for severely disabled child who was deaf and blind, and that school district was not a special district,
state department became, under Missouri law, direct provider of child's education and thus was required, in or-
der to satisfy its obligation under IDEA and Missouri law to provide child with free appropriate public education
(FAPE), to have representative from state department present at child's individualized education program (IEP)
meetings. Missouri Dept. of Elementary and Secondary Educ. v. Springfield R-12 School Dist., C.A.8 (Mo.)
2004, 358 F.3d 992. Schools 148(3)

Court, having determined that residential placement was appropriate for severely retarded child, did not err in
assigning responsibility to the State Board of Education rather than the local school district. Kruelle v. New
Castle County School Dist., C.A.3 (Del.) 1981, 642 F.2d 687. Schools 154(3)

California Department of Education had responsibility by default under IDEA for providing free appropriate
public education (FAPE) to parentless child in absence of any California law designating local entity responsible
for that education. Orange County Dept. of Educ. v. A.S., C.D.Cal.2008, 567 F.Supp.2d 1165, question certified
650 F.3d 1268, opinion after certified question declined 668 F.3d 1052. Schools 148(2.1)

Where there were at least two means by which children could be placed at school for mentally retarded, either
through local education agency or through Division of Mental Health, state scheme of placement violated feder-
al mandate established by subsec. (6) of this section that there be one centralized agency which assumes re-
sponsibility for providing a free and appropriate education to handicapped children. Garrity v. Gallen,
D.C.N.H.1981, 522 F.Supp. 171. Schools 154(2.1)

11. ---- Duties of educational agency

Substantial evidence supported ALJ's determination that goals in individualized education program (IEP) pre-
pared for non-cognitively impaired student were not based upon reasoned criteria or student's current skill
levels, failed to meet student's need for phonemic awareness, failed to provide measurable standards for success,
and failed to use prior term's achievements to set next term's goals, and thus that school district violated its duty
under IDEA to provide student with free appropriate public education (FAPE), where psychoeducational evalu-
ation did not provide any indication of what, if any, skills student had in area of mathematics, spelling goal was
too vague to determine what area of need it addressed, objectives for each reporting period were too vague to be
meaningful, and reading goals did not address phonemic awareness or information as to what questions he was
expected to ask or answer. Ravenswood City School Dist. v. J.S., N.D.Cal.2012, 2012 WL 2510844. Schools

155.5(4)

Under Pennsylvania's statutory scheme, charter schools are independent local educational agencies (LEAs) and
assume duty to ensure that free appropriate public education (FAPE) is available to a child with a disability in
compliance with IDEA and its implementing regulations. R.B. ex rel. Parent v. Mastery Charter School,
E.D.Pa.2010, 762 F.Supp.2d 745, stay denied 2011 WL 121901. Schools 148(2.1)
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State public education department had obligation to compel school district to provide free and appropriate public
education (FAPE) for public-school student who qualified for receipt of special education based on autism, or
provide direct services to student, under Individuals with Disabilities Education Act (IDEA); local education
agency failed to provide student FAPE for two full school years, state department was on notice through letter
from parents and conversation with parent that local agency was not providing FAPE to student, and state de-
partment had ample time to compel school district to provide FAPE to student or to provide direct services to
student before onset of administrative proceedings. Chavez v. Board of Educ. of Tularosa Municipal Schools,
D.N.M.2008, 614 F.Supp.2d 1184, clarification denied, motion to amend denied, affirmed in part , reversed in
part 621 F.3d 1275. Schools 148(2.1)

Once Kentucky accepted funds from federal government and acceded to administrative and appellate scheme of
Education for Handicapped Children Act, state had overriding duty to provide appropriate individualized educa-
tion program for every handicapped child capable of benefiting from one, and that obligation could require that
some children be placed at Kentucky School for the Blind, even if children did not meet school's admission cri-
teria, if placement would be the only way for appropriate IEP to be designed for student. Eva N. v. Brock,
E.D.Ky.1990, 741 F.Supp. 626, affirmed 943 F.2d 51. Schools 154(2.1)

State board of education was not relieved from ultimate responsibility for the provision of educational benefits
to a handicapped child by the possibility of financial or in-kind assistance from other government or private
agencies. William S. v. Gill, N.D.Ill.1983, 572 F.Supp. 509. Schools 148(2.1)

12. ---- Individualized educational program, educational agency

Because education provided each disabled child must be uniquely appropriate for child's educational needs, state
must prepare individualized education program (IEP) for each child through joint participation of local educa-
tion agency, child's teacher, and child's parents. Curtis K. by Delores K. v. Sioux City Community School Dist.,
N.D.Iowa 1995, 895 F.Supp. 1197.

13. ---- Liability of educational agency

Individuals with Disabilities Education Act (IDEA) does not dictate which district or agency within a state must
assume financial liability for special education services, but rather, leaves the assignment and allocation of fin-
ancial responsibility for special education cost of local school districts to each individual state's legislature.
Manchester School Dist. v. Crisman, C.A.1 (N.H.) 2002, 306 F.3d 1. Schools 148(2.1)

District court has authority to award reimbursement costs for private school placement of disabled child against
state educational agency, local educational agency, or both in any particular case under Individuals with Disabil-
ities Education Act (IDEA); either or both entities may be held liable for failure to provide free appropriate pub-
lic education, as district court deems appropriate after considering all relevant factors. St. Tammany Parish
School Bd. v. State of La., C.A.5 (La.) 1998, 142 F.3d 776, certiorari dismissed 119 S.Ct. 587, 525 U.S. 1036,
142 L.Ed.2d 490. Schools 155.5(5)

20 U.S.C.A. § 1412 Page 46

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.255

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2018684690
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2018684690
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=2023265595
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1990102877
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1990102877
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000350&FindType=Y&SerialNum=1991147254
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1983145140
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1995140601
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1995140601
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=2002596425
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=1998114835
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=1998114835
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1998179668
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=1998179668
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k155.5%285%29


State education agency may be held liable for failure to comply with its duty to assure that substantive require-
ments of Individuals with Disabilities Education Act (IDEA) are implemented at state and local levels, as
agency is statutorily required to ensure that each child within its jurisdiction is provided free appropriate public
education, even when local education agency is unwilling or unable to do so. Gadsby by Gadsby v. Grasmick,
C.A.4 (Md.) 1997, 109 F.3d 940. Schools 148(2.1)

Office of the State Superintendent of Education (OSSE) could not be held liable in mother's Individuals with
Disabilities Education Act (IDEA) action for alleged failure of a local education agency (LEA) charter to
provide son with free appropriate public education (FAPE), where District of Columbia Public Schools (DCPS),
rather than OSSE, was acting as the state education agency (SEA) responsible for supervision and enforcement.
Thomas v. District of Columbia, D.D.C.2011, 773 F.Supp.2d 15. Schools 148(2.1)

When a residential placement of a disabled student is made necessary by a combination of problems, the local
education agency (LEA) may be found financially responsible for the placement under the Individuals with Dis-
abilities Education Act (IDEA). Mohawk Trail Regional School Dist. v. Shaun D. ex rel. Linda D.,
D.Mass.1999, 35 F.Supp.2d 34. Schools 154(3)

14. Delegation of duties

For purposes of determining contract's enforceability, Ohio school district did not abdicate or bargain away its
obligation under IDEA to provide disabled student with free appropriate public education (FAPE) by allegedly
contracting with private academy, a facility better equipped to deal with student's autism, and in so contracting
school district did not relieve itself of obligations to monitor academy for compliance with state-set educational
standards or to ensure that academy was meeting requirements of the individualized education program (IEP).
Bishop v. Oakstone Academy, S.D.Ohio 2007, 477 F.Supp.2d 876. Schools 154(4)

15. Eligibility for services

Since-repealed Hawai'i regulation, conditioning eligibility for special education on existence of “severe discrep-
ancy” between academic achievement and intellectual ability without permitting use of “response to intervention
model,” violated IDEA provision prohibiting states from requiring exclusive reliance on “severe discrepancy
model” and requiring states to allow use of “response to intervention model.” Michael P. v. Department of
Educ., C.A.9 (Hawai'i) 2011, 656 F.3d 1057. Schools 148(2.1)

Record in IDEA case did not support classification of plaintiffs' minor child as a “child with a disability” under
emotional disturbance prong, and they were not entitled to reimbursement for costs of his unilateral out-of-state
placement at residential therapeutic school; evidence preponderated that academic problems he presented were
result of his truancy, i.e., that he failed his classes because he refused to attend school, and that his refusal beha-
vior was principally the product of a conduct disorder, narcissistic personality tendencies and substance abuse
rather than of depression. W.G. v. New York City Dept. of Educ., S.D.N.Y.2011, 801 F.Supp.2d 142. Schools

154(3); Schools 155.5(4)
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Disabilities of student who suffered from major depressive disorder and attention deficit hyperactivity disorder
(ADHD), who had undergone psychiatric hospitalizations and made multiple suicide attempts, and who also had
other behavioral problems, adversely impacted her educational performance, such that she was entitled to special
education services under IDEA, notwithstanding that she had performed well under appropriate programs
provided in private schools, in which her parents had unilaterally enrolled her, after school district failed to eval-
uate her. N.G. v. District of Columbia, D.D.C.2008, 556 F.Supp.2d 11. Schools 148(3)

Student did not exhibit characteristics of emotional disturbance “over a long period of time and to a marked de-
gree,” as required to qualify student for special education services under Individuals with Disabilities Education
Act (IDEA); student was personable and well-liked by teachers and students and got along well with both
groups, and did not demonstrate verbal aggression, physically assaultive behavior, authority conflicts, general
pervasive mood of unhappiness or depression, despondency, mood swings, or other conduct typically associated
with emotional disturbance while at school. Tracy v. Beaufort County Bd of Ed., D.S.C.2004, 335 F.Supp.2d
675. Schools 148(3)

16. Domicile

Individuals with Disabilities Education Act (IDEA) does not forbid a state from providing and funding a free ap-
propriate public education to a disabled child who may not be a domiciliary of that state, even if the state is not
required to do so and the child is a charge under the IDEA upon the custodial parent's state. Manchester School
Dist. v. Crisman, C.A.1 (N.H.) 2002, 306 F.3d 1. Schools 148(2.1)

Under the Education of the Handicapped Act (EHA), Arizona was required to provide special education services
tuition free to American citizen born to Mexican parents who was within borders of state of Arizona for bona
fide reasons, regardless of child's residency status. Sonya C. By and Through Olivas v. Arizona School for the
Deaf and Blind, D.Ariz.1990, 743 F.Supp. 700. Schools 153

Domicile plays no role where no state has assumed responsibility for providing education to handicapped person
who has resided nearly all her life within borders of the state, and state, at minimum, under such circumstances
has obligation to provide child with education. Rabinowitz v. New Jersey State Bd. of Educ., D.C.N.J.1982, 550
F.Supp. 481. Schools 153

17. Private school

Private high school's requirement of performance at the fifth grade level as a condition of placement in main-
stream academic high school classes could not violate IDEA because the school was not directly subject to the
IDEA's standards, though disabled student was placed there because local school district lacked its own high
school. St. Johnsbury Academy v. D.H., C.A.2 (Vt.) 2001, 240 F.3d 163. Schools 8

State department of education's conduct of allegedly failing to promulgate standards governing the operation of
private entities which provided vocational opportunities to special education students, as required by IDEA, sup-
ported a claim under IDEA brought by parents of child who was raped while enrolled in a community based
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training program. J.R. ex rel. R. v. Waterbury Bd. of Educ., D.Conn.2001, 272 F.Supp.2d 174. Schools
155.5(2.1)

Once appropriate program is offered by public school system, further enhancements are not required by Educa-
tion of the Handicapped Act (EHA); moreover, where school system proposes appropriate program, it has no
duty to consider nonpublic programs. Doyle v. Arlington County School Bd., E.D.Va.1992, 806 F.Supp. 1253,
affirmed 39 F.3d 1176. Schools 148(2.1); Schools 154(4)

18. Transfer of student

School board was not legally obligated, under Individuals with Disabilities Education Act (IDEA), to provide
on-site sign language interpreter to student at private school, where student was offered free appropriate indi-
vidualized education program (IEP) at public schools before voluntarily transferring to private school. Cefalu on
Behalf of Cefalu v. East Baton Rouge Parish School Bd., C.A.5 (La.) 1997, 117 F.3d 231. Schools 8;
Schools 148(2.1)

When responsibility for providing a disabled child a free appropriate public education (FAPE) under the IDEA
transfers from one public agency to another, the new public agency is required only to provide a program that is
in conformity with the placement in the last agreed upon individualized education plan (IEP) or individual fam-
ily service plan (IFSP); the new agency need not, and probably could not, provide the exact same educational
program. Pardini v. Allegheny Intermediate Unit, W.D.Pa.2003, 280 F.Supp.2d 447, reversed and remanded 420
F.3d 181, certiorari denied 126 S.Ct. 1646, 547 U.S. 1050, 164 L.Ed.2d 353, on remand 2006 WL 3940563.
Schools 148(2.1)

When disabled student changed parochial schools, school committee should have, pursuant to the IDEA, con-
ducted individualized education plan (IEP) meeting to evaluate student's educational needs and ensure that she
was provided resource services that complied with the IDEA and its regulatory framework. Bristol Warren Re-
gional School Committee v. Rhode Island Dept. of Educ. and Secondary Educations, D.R.I.2003, 253 F.Supp.2d
236. Schools 148(2.1)

No change in learning disabled high school student's “then current educational placement” under Individuals
with Disabilities Education Act (IDEA) resulted from his transfer by school board from high school outside his
area of residence to one within his area of residence, where student's individualized educational program (IEP)
did not change as result of transfer. Hill By and Through Hill v. School Bd. for Pinellas County, M.D.Fla.1997,
954 F.Supp. 251, affirmed 137 F.3d 1355. Schools 148(2.1)

19. Expelled or suspended students

Individuals with Disabilities Education Act (IDEA) does not require provision of free appropriate public educa-
tion (FAPE) to handicapped students expelled or suspended for criminal or other serious misconduct wholly un-
related to their disabilities; statute requires only that all handicapped students be provided with right to FAPE,
and such right is susceptible of forfeiture through conduct unrelated to a student's disability which so completely
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disrupts classroom as to prevent continuation of educational process or which constitutes crime against society.
Com. of Va., Dept. of Educ. v. Riley, C.A.4 1997, 106 F.3d 559. Schools 148(2.1)

Charter school denied free appropriate public education (FAPE) to adult learning disabled student when it failed
to conduct Functional Behavioral Assessment (FBA) and implement Behavioral Intervention Plan (BIP) follow-
ing student's suspension and expulsion. Shelton v. Maya Angelou Public Charter School, D.D.C.2008, 578
F.Supp.2d 83. Schools 148(3)

20. Incarcerated children

District of Columbia's failure to provide special education services, pursuant to IDEA individualized education
program (IEP), for learning disabled student incarcerated in another state, which provided its own special educa-
tion services for student, did not breach agreement with student for provision of services, under District of
Columbia law, since state officials made it impracticable for District to provide special education services by re-
fusing to allow its educators entry into prison for security reasons. Hester v. District of Columbia,
C.A.D.C.2007, 505 F.3d 1283, 378 U.S.App.D.C. 272, rehearing en banc denied. Schools 148(3)

District of Columbia, Chancellor of District of Columbia Public Schools (DCPS), and District Superintendent of
Education failed to comply with their “Child Find” duties to disabled students in violation of IDEA, at least
through and including the year 2007; their attempts to find disabled children in the District through public
awareness, outreach, and even direct referrals were inadequate, they actually failed to find these disabled chil-
dren, proven by the large number of children to whom defendants denied a free appropriate public education
(FAPE), and defendants' initial evaluations were inadequate, proven by low number of 65.80% of children that
received timely evaluation and by U.S. Office of Special Education Programs' (OSEP's) annual determinations
that District did not meet requirement for timely evaluations. DL v. District of Columbia, D.D.C.2010, 730
F.Supp.2d 84. Schools 148(2.1)

Learning disabled student who resided in District of Columbia did not lose his D.C. residence by virtue of being
incarcerated in Maryland; thus, District was obligated to provide educational services required under IDEA in
accordance with explicit terms of consent order and hearing officer's determination (HOD). Hester v. District of
Columbia, D.D.C.2006, 433 F.Supp.2d 71, reversed and remanded 505 F.3d 1283, 378 U.S.App.D.C. 272, re-
hearing en banc denied. Schools 148(3)

City officials would be required, in order modifying education plan, to include appropriate goals and objectives
in temporary education plans (TEP) for city prison inmates who were between ages of 16 and 21 and who were
also special education students, on IDEA claims, in class action against city officials by inmates who sought
educational services; TEPs developed for inmates attending prison schools did not include goals and objectives
to address behavioral or social skills. Handberry v. Thompson, S.D.N.Y.2002, 219 F.Supp.2d 525, vacated and
remanded , reinstated 2003 WL 194205, affirmed in part, vacated in part and remanded 436 F.3d 52, opinion
amended on rehearing 446 F.3d 335, stay granted in part 2003 WL 1797850. Infants 3135

New individual education plan (IEP) need not be developed for juveniles when they are incarcerated at reception
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and evaluation center, and the IEP formulated by the transferor school district must be utilized and implemented
to the extent possible; new IEP must be formulated if and when juvenile is sent to long-term institutions. Alex-
ander S. By and Through Bowers v. Boyd, D.S.C.1995, 876 F.Supp. 773, modified on denial of rehearing. In-
fants 3135

Although incarcerated status of those inmates of Massachusetts county houses of correction under age of 22 and
in need of special education services might require adjustments in the particular special education programs
available to them as compared to programs available to children with special education needs who were not in-
carcerated, their incarcerated status did not eviscerate their entitlement to such services under federal and state
law. Green v. Johnson, D.C.Mass.1981, 513 F.Supp. 965. Schools 150

21. Duty to identify student with disabilities

School district had reason to suspect that student had disability, and that student may have required special edu-
cation, as required to comply with its obligation under Individuals with Disabilities Education Act's (IDEA's)
Child Find provision to identify, locate, and timely evaluate students with disabilities and to develop methods to
ensure that those students received necessary special education, where student exhibited hyperactivity in class,
impulsive behaviors, uncontrollable vocalizations, and other related behavioral problems. D.G. ex rel. B.G. v.
Flour Bluff Independent School Dist., S.D.Tex.2011, 832 F.Supp.2d 755, subsequent determination 2011 WL
2446375, vacated 2012 WL 1992302. Schools 148(3)

School district's obligation under IDEA's child-find provision to identify student who suffered from an affective
disorder and provide her special education services did not end after her parents unilaterally withdrew her from
district and placed her in an out-of-state private educational setting, even though district had not previously
denied student a free appropriate public education (FAPE); parents continued to reside in district and could seek
a FAPE from district as part of a plan to bring student home to a public placement. J.S. v. Scarsdale Union Free
School Dist., S.D.N.Y.2011, 826 F.Supp.2d 635. Schools 148(3)

Under District of Columbia law, even if public charter school acting as a local education agency (LEA) violated
its child find obligations under IDEA by failing to identify and evaluate student diagnosed with major depress-
ive disorder in order to provide her with free appropriate public education (FAPE), District of Columbia Public
Schools (DCPS), which had assumed role as the state education agency (SEA) was not liable to student's mother
for LEA's IDEA violations, since public charter school had not notified DCPS that it needed assistance, nor had
DCPS been ordered by hearing officer to provide FAPE to student. B.R. ex rel. Rempson v. District of
Columbia, D.D.C.2011, 802 F.Supp.2d 153. Schools 148(2.1)

Hearing officer's conclusions regarding school board's duties under IDEA “child find” provisions were suppor-
ted by substantial evidence; hearing officer concluded that school board “overlooked clear signs of disability”
and thus failed to fully evaluate student's suspected disabilities which adversely impacted his academic perform-
ance during two school years. School Bd. of the City of Norfolk v. Brown, E.D.Va.2010, 769 F.Supp.2d 928.
Schools 155.5(4)
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State Department of Public Instruction (DPI) did not satisfy Individuals with Disabilities Education Act (IDEA)
requirement that children in need of special education be found and placed, when DPI inspected school district,
determined that compliance was unsatisfactory, but then took insufficient action to bring about compliance. Jam-
ie S. v. Milwaukee Public Schools, E.D.Wis.2007, 519 F.Supp.2d 870, clarification denied 2007 WL 4365799,
vacated 668 F.3d 481. Schools 148(2.1)

Under Individuals with Disabilities Education Act (IDEA), school board was not required to identify student as
special education student, based on psychiatric institute's discharge form for student, before it was entitled to
conduct psychological evaluation, and therefore parents were not justified in refusing consent to evaluation on
such grounds, given that there was no statutory requirement that student be identified before evaluations that
could aid in formulation of individualized education program (IEP) were conducted, that discharge could not
alone have formed basis for identification, and that psychological evaluation was relevant to identification. P.S.
v. Brookfield Bd. of Educ., D.Conn.2005, 353 F.Supp.2d 306, adhered to on reconsideration 364 F.Supp.2d 237,
affirmed 186 Fed.Appx. 79, 2006 WL 1788293. Schools 148(3)

School did not violate its duty, under IDEA, to identify student with disabilities, where all testimony indicated
that student's poor marks resulted not from inability to comprehend or understand classroom material, but rather
from student's failure or refusal to turn in assignments. Clay T. v. Walton County School Dist., M.D.Ga.1997,
952 F.Supp. 817. Schools 148(2.1)

22. Child find provisions

School district's failure to evaluate student for disabilities until his first-grade year, failure to employ functional
behavioral assessment in his evaluation, and refusal to label him disabled under IDEA until his second-grade
year was not child find violation under IDEA or Rehabilitation Act, thus foreclosing compensatory education
remedy, where school district was not required to jump to conclusion that student's misbehavior denoted disabil-
ity, as his hyperactivity, difficulty following instructions, and tantrums were typical during early primary school
years, student's report cards and conference forms indicated intermittent progress and some academic success,
evaluation included four tests covering discrepant skill sets, probed for indicia of varying disabilities, and did
not require inclusion of functional behavioral test, student's continuing misbehavior post-evaluation was typical
of boys his age rather than requiring immediate reevaluation, and his teachers took proactive steps to provide
him extra assistance. D.K. v. Abington School Dist., C.A.3 (Pa.) 2012, 2012 WL 4829193. Schools 148(3)

School district satisfied its child find obligations under the Individuals with Disabilities Education Act (IDEA)
and §§ 504 of the Rehabilitation Act; school district routinely posted child find notices in local paper, made in-
formation available on its website, sent residents the information in their tax bills, and posters and pamphlets
were placed in private schools. P.P. ex rel. Michael P. v. West Chester Area School Dist., C.A.3 (Pa.) 2009, 585
F.3d 727. Schools 148(2.1)

School district could not force child to be evaluated under Individuals with Disabilities Education Act (IDEA) to
determine whether child needed special services, under IDEA's child-find provision, since child was privately
educated at home by parents who refused to consent to the testing and expressly waived all benefits under the
IDEA; purpose of IDEA was to make free appropriate public education (FAPE) available to all children with
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disabilities and parents could waive child's right to services. Fitzgerald v. Camdenton R-III School Dist., C.A.8
(Mo.) 2006, 439 F.3d 773. Schools 148(2.1)

Pennsylvania's formula for allocating special-education funding to school districts did not violate IDEA's child-
find requirement by creating a disincentive to identify students as eligible for special education services; there
was no evidence establishing systematic, or even isolated, violations of child-find requirement as a result of
funding formula. CG v. Pennsylvania Dept. of Educ., M.D.Pa.2012, 2012 WL 3639063. Schools 19(1);
Schools 148(2.1)

From 2008 to first day of trial in IDEA case, District of Columbia, Chancellor of District of Columbia Public
Schools (DCPS), and District Superintendent of Education failed to provide free appropriate public education
(FAPE) to a substantial number of District of Columbia children with disabilities, ages three to five years old; in
2008 approximately 5.68% of children ages three to five nationwide received Part B special education services
whereas that year District of Columbia identified and provided Part B services to 2.72% of children in that age
group, the lowest rate in the country and lower than percentage reported for previous year. DL v. District of
Columbia, D.D.C.2011, 845 F.Supp.2d 1. Schools 148(2.1)

School district had no obligation under IDEA's child-find provision to identify disabled student and provide her
special education services prior to her withdrawal from district during her junior year of high school; student's
educational performance did not measurably decline between her freshman and sophomore years, when her af-
fective disorder first manifested itself, her homework and attendance problems during her junior year came on
gradually, not becoming problematic until two months before she withdrew, and her psychiatric therapy had pre-
viously allowed her to bounce back from her bouts with depression. J.S. v. Scarsdale Union Free School Dist.,
S.D.N.Y.2011, 826 F.Supp.2d 635. Schools 148(3)

Under IDEA, for purposes of determining whether student was provided with free appropriate public education
(FAPE), student was “located and identified” as a potential special education candidate, and school's child find
obligations were triggered, upon charter school's referral of student to school district's specialist for psycho-
educational evaluation; evaluation diagnosed student with a learning disorder, a developmental coordination dis-
order, and a possible language disorder, and recommended that school further assess student with a speech-
language evaluation, an occupational therapy (OT) evaluation, a clinical evaluation, and a behavior intervention
plan (BIP). Long v. District of Columbia, D.D.C.2011, 780 F.Supp.2d 49. Schools 148(3)

School district's actions supported finding that, rather than breaching “child find” provision, it never considered
high school student with orthopedic impairment in form of genetic progressive neurological disorder known as
Charcot-Marie-Tooth Disease (CMT) to be eligible under the IDEA; district had been aware of student's CMT
since she began attending high school in district and was provided Section 504/Americans with Disabilities Act
(ADA) plan, and since that time district had made no attempts at assessing student to determine her eligibility
under IDEA even when she requested due process hearing. D.R. ex rel. Courtney R. v. Antelope Valley Union
High School Dist., C.D.Cal.2010, 746 F.Supp.2d 1132. Schools 148(3)

School district's “child find” duty under the Individuals with Disabilities Education Act (IDEA) was not
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triggered to create an individualized education program (IEP) for student with asthma, where student was not
experiencing any difficulties with educational performance that would require specially designed instruction,
student had average grades, and student was social with other students. Taylor v. Altoona Area School Dist.,
W.D.Pa.2010, 737 F.Supp.2d 474. Schools 148(2.1)

School officials did not violate their “Child Find” obligation under Individuals with Disabilities Education Act
(IDEA) as result of their failure to identify fourth-grade student as suffering from disability requiring his referral
to special education, even though student was later diagnosed with non-verbal learning disorder, where school
conducted screening for attention deficit disorder (ADD), screening did not diagnose student with ADD, teacher
was in regular contact with student's parents about his progress throughout year, teacher used special interven-
tions with student in order to help him with inattention and handwriting, and student had reasonable academic
and behavioral performance. A.P. ex rel. Powers v. Woodstock Bd. of Educ., D.Conn.2008, 572 F.Supp.2d 221,
affirmed 370 Fed.Appx. 202, 2010 WL 1049297. Schools 148(3)

School district violated provision of Individuals with Disabilities Education Act (IDEA), that children in need of
special education be found and placed; identification of prospective referral prospects was not adequate, stat-
utory period following referral during which student was required to be evaluated was exceeded and deadline
exceptions were too readily granted, excessive reliance was placed on alternate behavior interventions such as
suspensions, and parents were not sufficiently encouraged to attend evaluations. Jamie S. v. Milwaukee Public
Schools, E.D.Wis.2007, 519 F.Supp.2d 870, clarification denied 2007 WL 4365799, vacated 668 F.3d 481.
Schools 148(3)

State's “child-find” duty under Individuals with Disabilities Education Act (IDEA) includes a requirement that
children who are suspected of having a qualifying disability must be identified and evaluated within a reason-
able time after school officials are on notice of behavior that is likely to indicate a disability. O.F. ex rel. N.S. v.
Chester Upland School Dist., E.D.Pa.2002, 246 F.Supp.2d 409. Schools 148(2.1)

State violated the “child find” provisions of Individuals with Disabilities Education Act (IDEA) by failing to
evaluate emotionally impaired student earlier, since state had numerous warning signs much earlier than date
when student was evaluated; fact that student subsequently graduated from high school did not demonstrate that
State fulfilled the IDEA by providing the student a free and appropriate public education (FAPE). Department of
Educ., State of Hawaii v. Cari Rae S., D.Hawai'i 2001, 158 F.Supp.2d 1190. Schools 148(3)

23. Testing and evaluation

State education department's procedures for selecting type of evaluation to administer to potentially disabled
child upon request by parent violated Individuals with Disabilities Education Act (IDEA) and Rehabilitation
Act; department chose either comprehensive evaluation meant to determine whether child was disabled or evalu-
ation which department purportedly administered to children not suspected of having handicap but still exhibit-
ing “achievement delays,” and department had no clear distinction between situations that called for either par-
ticular type of test. Pasatiempo by Pasatiempo v. Aizawa, C.A.9 (Hawai'i) 1996, 103 F.3d 796. Schools
155.5(1)
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Public school district's failure to evaluate child for purpose of IDEA when child returned to district after year in
private school was not violation of IDEA; child was not enrolled in special education at private school, evidence
indicated that child was not learning disabled, and informal educational strategy was prepared for child at direc-
tion of parents, who did not wish to stigmatize child. Salley v. St. Tammany Parish School Bd., C.A.5 (La.)
1995, 57 F.3d 458. Schools 148(3)

Evidence of disparate impact which use of IQ test had on black children in determining which children should
be placed in classes for the educable mentally retarded and absence of evidence of validation of test sustained
finding that school officials violated provisions of the Rehabilitation Act and Education for All Handicapped
Children Act by not ensuring that tests were validated for specific purpose for which they were used and by not
using a variety of statutorily mandated evaluation tools. Larry P. By Lucille P. v. Riles, C.A.9 (Cal.) 1984, 793
F.2d 969. Schools 164

Imposition of minimal competency test requirement on handicapped children does not violate subsec. (5)(C) of
this section mandating that no single procedure shall be sole criteria for determining appropriate education pro-
gram for child where graduation requirements of school district were threefold, earning 17 credits, completing
state requirements and passing competency test. Brookhart v. Illinois State Bd. of Educ., C.A.7 (Ill.) 1983, 697
F.2d 179. Schools 178

District failed to properly consider whether child's behavior was impeding his academic progress, and failed to
properly evaluate child under Individuals with Disabilities Education Act (IDEA) in light of his considerable in-
tellectual potential; additionally, district denied child a FAPE for period during which district failed to convene
individualized education program (IEP) team meeting and develop an IEP with a positive behavior support plan.
G.D. ex rel. G.D. v. Wissahickon School Dist., E.D.Pa.2011, 832 F.Supp.2d 455, entered 2011 WL 2411065.
Schools 148(3)

School district did not evaluate student within reasonable time after noticing behavioral issues, and therefore vi-
olated its obligation under Individuals with Disabilities Education Act's (IDEA's) Child Find provision to identi-
fy, locate, and timely evaluate students with disabilities and to develop methods to ensure that those students re-
ceived necessary special education, where district did not hold admission, review, and dismissal (ARD) meeting
until one year after observing student's behavior, during which time student was attending disciplinary program
at district's discipline and guidance center, and waited another two months after meeting before making special
education services available. D.G. ex rel. B.G. v. Flour Bluff Independent School Dist., S.D.Tex.2011, 832
F.Supp.2d 755, subsequent determination 2011 WL 2446375, vacated 2012 WL 1992302. Schools 148(3)

From 2008 to first day of trial in case, District of Columbia, Chancellor of District of Columbia Public Schools
(DCPS), and District Superintendent of Education violated IDEA through their failure to comply with their
Child Find obligations by identifying and providing timely initial evaluations to all preschool-age children with
disabilities in District of Columbia; 44.8% of preschool age children did not receive timely initial evaluations in
2008-09 and 24.91% did not receive timely evaluations in 2009-2010. DL v. District of Columbia, D.D.C.2011,
845 F.Supp.2d 1. Schools 148(2.1)
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School district failed to offer student with learning disabilities free and appropriate public education (FAPE), as
required by IDEA, even though student was enrolled in private school, where student was domiciled in district,
and district denied requests of student's parents for evaluations and individualized education program (IEP) be-
fore having to decide whether to continue student's placement at private school for then current and subsequent
year or to re-enroll student in public school. Moorestown Tp. Bd. of Educ. v. S.D., D.N.J.2011, 811 F.Supp.2d
1057. Schools 148(3)

School district conducted evaluation of student with diabetes mellitus, adjustment disorder, and social anxiety
disorder to determine whether she was qualified for special education and related benefits under Individuals with
Disabilities Education Act (IDEA) within 60 days of date on which student's father consented to evaluation, as
required by Illinois law pertaining to identification of eligible children for special education, and thus evaluation
was timely. Loch v. Board of Educ. of Edwardsville Community School Dist. No. 7, S.D.Ill.2008, 573
F.Supp.2d 1072, motion to amend denied 2008 WL 4899437, affirmed 327 Fed.Appx. 647, 2009 WL 1747897,
certiorari denied 130 S.Ct. 1736, 176 L.Ed.2d 212. Schools 148(3)

A functional behavioral assessment (FBA) sought by a student's parent was an “educational evaluation” for pur-
poses of an Individuals with Disabilities Education Act (IDEA) regulation giving parents the right to an inde-
pendent educational evaluation at public expense, despite claim that the FBA was merely a tool to help students
with behavioral, not educational, problems; an FBA was essential to addressing a child's behavioral difficulties,
and, as such, it played an integral role in the development of an individualized education plan (IEP). Harris v.
District of Columbia, D.D.C.2008, 561 F.Supp.2d 63. Schools 148(3)

Secretary of Education's refusal to approve state's proposed amendment to its plan under the No Child Left Be-
hind (NCLB) Act seeking to assess special education students at instructional rather than grade level, on grounds
that amendment violated NCLB mandate that same academic standards apply to all students in the state, was not
arbitrary and capricious in violation of the Administrative Procedure Act (APA), despite Secretary's own regula-
tion exempting from testing one percent of special education students; although regulation, which was adopted
in the Individuals with Disabilities Act (IDEA), permitted states to provide reasonable accommodations, it did
not permit out-of-grade testing. Connecticut v. Spellings, D.Conn.2008, 549 F.Supp.2d 161, affirmed as modi-
fied 612 F.3d 107, certiorari denied 131 S.Ct. 1471, 179 L.Ed.2d 360. Schools 148(2.1)

Under the IDEA, hearing officer erred in requiring Massachusetts school district to arrange for and fund twelve-
week extended evaluation of disabled student with Wolf-Hirschorn Syndrome at unapproved and unaccredited
program in order to inform parties further on issue of whether that program would meet student's needs.
Manchester-Essex Regional School Dist. School Committee v. Bureau of Special Educ. Appeals of The Mas-
sachusetts Dept. of Educ., D.Mass.2007, 490 F.Supp.2d 49. Schools 148(3)

Assuming that exception existed to school board's right to have student undergo psychological evaluation in de-
termining his eligibility for special education under Individuals with Disabilities Education Act (IDEA), based
on parents' alleged fear that student would be harmed by evaluation, exception did not apply to justify parents'
refusal to consent to evaluation when there was no evidence that evaluation was likely to harm student, most
generous reading of the record supported only the finding that an inappropriate evaluation could harm student

20 U.S.C.A. § 1412 Page 56

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.265

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2026168394
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2026168394
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2016557565
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2016557565
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2017456289
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0006538&FindType=Y&SerialNum=2019175974
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=2020551431
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2016386422
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2016386422
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2015903632
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=2022512884
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=2023371912
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2012392365
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2012392365
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29


and student's parents were concerned that evaluation might be inappropriate, and hearing officer concluded that
parents' true concern was that evaluator would not be impartial. P.S. v. Brookfield Bd. of Educ., D.Conn.2005,
353 F.Supp.2d 306, adhered to on reconsideration 364 F.Supp.2d 237, affirmed 186 Fed.Appx. 79, 2006 WL
1788293. Schools 148(3)

School district failed to provide emotionally disturbed high school student with free appropriate public educa-
tion (FAPE), as required under IDEA, when it failed to timely refer student to special education committee for
evaluation after his mother informed school superintendent that student was experiencing emotional difficulties
and school psychologist recommended private school placement. New Paltz Cent. School Dist. v. St. Pierre ex
rel. M.S., N.D.N.Y.2004, 307 F.Supp.2d 394. Schools 148(3)

Absent some threat of harm to student, school district, under IDEA, has absolute right to perform its own man-
datory three-year reevaluation of student, which is condition precedent to eligibility for special education under
Texas law. Andress v. Cleveland ISD, E.D.Tex.1993, 832 F.Supp. 1086. Schools 148(2.1)

Evidence in suit to challenge standard intelligence tests administered by city board of education as culturally
biased against black children established that there was practically no possibility that the few arguably racially
biased items on the tests could cause a child who would not otherwise be placed in special classes for the edu-
cable mentally handicapped to be placed in such classes. Parents in Action on Special Ed. (PASE) v. Hannon,
N.D.Ill.1980, 506 F.Supp. 831. Civil Rights 1418

24. Budgetary constraints

Cost considerations when devising appropriate programs for individual handicapped students are only relevant
when choosing between several options, all of which offer “appropriate” education. Clevenger v. Oak Ridge
School Bd., C.A.6 (Tenn.) 1984, 744 F.2d 514. Schools 154(2.1)

Where school district did not receive funding under this chapter until beginning of its fiscal year in July 1978, it
was not subject to either procedural or substantive requirements of this subchapter during the 1977-78 school
year. Scokin v. State of Tex., C.A.5 (Tex.) 1984, 723 F.2d 432.

A factor that school district may take into account in placement of disabled student is impact proposed place-
ment would have on limited educational and financial resources. Cheltenham School Dist. v. Joel P. by Suzanne
P., E.D.Pa.1996, 949 F.Supp. 346, affirmed 135 F.3d 763. Schools 148(2.1)

State's receipt of federal funds for assistance in educating handicapped children, pursuant to this chapter, re-
quired state to comply with its part of bargain, i.e., to provide sufficient funds to cover full cost of their educa-
tion, and state's budgetary constraints did not excuse it from obligations arising from acceptance of federal
funds. Kerr Center Parents Ass'n v. Charles, D.C.Or.1983, 581 F.Supp. 166. Schools 148(2.1)

Inadequacy of funds does not relieve a state of its obligation to assure handicapped child equal access to educa-
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tional services. Yaris v. Special School Dist. of St. Louis County, E.D.Mo.1983, 558 F.Supp. 545, affirmed 728
F.2d 1055. Schools 148(2.1)

Having placed handicapped child in a residential treatment facility, various state and local agencies could not re-
fuse to pay for the placement under this chapter because of the facility's alleged failure to be approved for fund-
ing. Parks v. Pavkovic, N.D.Ill.1982, 536 F.Supp. 296. Schools 159

State which volunteered to participate in this chapter could not refuse to provide funds necessary to send handi-
capped child to special schools on theory that, because of budgetary constraints, the state and local school au-
thorities could not afford to spend the sums necessary to send child to such schools and, if sufficient funds were
not available to finance all of services and programs needed, available funds must be expended equitably in such
manner that no child was entirely excluded from publicly supported education consistent with his needs and
ability to benefit therefrom. Hines v. Pitt County Bd. of Ed., E.D.N.C.1980, 497 F.Supp. 403. Schools
154(2.1)

25. Duration of State's duty

Once a student has graduated, he is no longer entitled to a free and appropriate public education (FAPE), and
thus any claim that a FAPE was deficient becomes moot upon a valid graduation; rule applies only where a stu-
dent does not contest his graduation, and where he is seeking only prospective, rather than compensatory, relief.
T.S. v. Independent School Dist. No. 54, Stroud, Oklahoma, C.A.10 (Okla.) 2001, 265 F.3d 1090, certiorari
denied 122 S.Ct. 1297, 535 U.S. 927, 152 L.Ed.2d 209. Schools 155.5(2.1)

Under provision that IDEA applies to persons “between the ages of 3 and 21, inclusive,” the relevant period be-
gins on a child's third birthday and ends on his 22nd birthday, provided that is consistent with State law on the
provision of public education, and subject to extension in a proper case. St. Johnsbury Academy v. D.H., C.A.2
(Vt.) 2001, 240 F.3d 163. Schools 148(2.1)

School district was not required, under Individuals with Disabilities Education Act (IDEA), to provide disabled
student with hearing on his IDEA claims, since student no longer resided in the school district nor did he go to
school there at the time he requested the hearing, and student's mother had received copy of “parents' rights”
brochure, which contained notice of parent's right to request due process hearing, and notification that the hear-
ing had to be conducted by “district directly responsible for your child's education.” Smith ex rel. Townsend v.
Special School Dist. No. 1 (Minneapolis), C.A.8 (Minn.) 1999, 184 F.3d 764. Schools 155.5(1)

School district was not required to continue to provide disabled child with transition services after she graduated
from high school under exception to IDEA applicable when state law did not provide for free public education
between ages 18 and 21 where South Dakota law only required free public education until student completed
secondary program or until age 21 and student was to graduate from high school at age 19. Yankton School Dist.
v. Schramm, C.A.8 (S.D.) 1996, 93 F.3d 1369, rehearing and suggestion for rehearing en banc denied. Schools

148(2.1)
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Where child was not scheduled to finish high school before her eighteenth birthday, state would still have duty
to provide public education until allegedly handicapped child graduated from high school or reached age of 21,
whichever was earlier, under Texas Education Code and federal Education of All Handicapped Children Act.
Susan R.M. by Charles L.M. v. Northeast Independent School Dist., C.A.5 (Tex.) 1987, 818 F.2d 455. Schools

152

20 U.S.C.A. § 1412, governing requirements for eligibility for assistance as handicapped child, does not create
absolute duty of board of education to provide free appropriate public education to handicapped child until age
of 21. Wexler v. Westfield Bd. of Educ., C.A.3 (N.J.) 1986, 784 F.2d 176, certiorari denied 107 S.Ct. 99, 479
U.S. 825, 93 L.Ed.2d 49. Schools 148(2.1)

Under this chapter, school district which permitted nonhandicapped students who failed a grade to take that
grade over and proceed through normal sequence of grades to graduation, receiving as consequence more than
12 years of free education, was required to provide trainable mentally handicapped student who was in the tenth
grade at end of 12 years of schooling with two additional years of free appropriate public education. Helms v.
Independent School Dist. No. 3 of Broken Arrow, Tulsa County, Okl., C.A.10 (Okla.) 1984, 750 F.2d 820, certi-
orari denied 105 S.Ct. 2024, 471 U.S. 1018, 85 L.Ed.2d 305. Schools 148(2.1)

Fact that New Jersey special education student was receiving extended school year (ESY) services in late sum-
mer when he turned 21 did not affect end of the school year, and school board had to continue to fund costs of
student's residential placement beyond ESY. C.T. ex rel. M.T. v. Verona Bd. of Educ., D.N.J.2006, 464
F.Supp.2d 383. Schools 148(2.1)

State of Indiana had no obligation to provide free appropriate education to handicapped 19-year-old person un-
der either state or federal law where 18 was age limit for free education it provided to nonhandicapped public
school children; thus, reimbursement claims for educational expenses for 23-year-old handicapped person were
moot. Merrifield v. Lake Cent. School Corp., N.D.Ind.1991, 770 F.Supp. 468. Schools 148(2.1)

This chapter requires North Dakota to give free appropriate education to mentally retarded persons age six to 21
in as normal an education setting as possible. Association for Retarded Citizens of North Dakota v. Olson,
D.C.N.D.1982, 561 F.Supp. 473, judgment affirmed, remanded in part on other grounds 713 F.2d 1384, on sub-
sequent appeal 942 F.2d 1235. Schools 148(3)

26. Minimum educational achievement

Individuals with Disabilities Education Act (IDEA) requires states to provide disabled child with meaningful ac-
cess to education, but it cannot guarantee totally successful results. Walczak v. Florida Union Free School Dist.,
C.A.2 (N.Y.) 1998, 142 F.3d 119. Schools 148(2.1)

Individuals with Disabilities Education Act (IDEA) contains no substantive requirement regarding level of edu-
cation to be afforded disabled students or level of achievement they must achieve, nor any requirement that their
potential be maximized, but merely requires that states insure that their disabled children receive some form of
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specialized education and states that “appropriate education” is afforded if personalized services are provided
for child. King v. Board of Educ. of Allegany County, Maryland, D.Md.1998, 999 F.Supp. 750. Schools
148(2.1)

27. Demonstration of benefit

Education of All Handicapped Children Act did not require that a handicapped child demonstrate that he could
benefit from special education in order to be eligible for that education. Timothy W. v. Rochester, N.H., School
Dist., C.A.1 (N.H.) 1989, 875 F.2d 954, certiorari denied 110 S.Ct. 519, 493 U.S. 983, 107 L.Ed.2d 520. Schools

148(2.1)

28. Monitoring

Lack of guidelines in Individuals with Disabilities Act (IDEA) with respect to monitoring efforts to be made by
state agencies responsible for ensuring compliance with IDEA's least restrictive environment (LRE) mandate did
not excuse inadequacy of monitoring efforts undertaken by state Board of Education, as state Board was stat-
utorily required to ensure compliance through effective monitoring plan. Corey H. v. Board of Educ. of City of
Chicago, N.D.Ill.1998, 995 F.Supp. 900. Schools 148(2.1)

It is responsibility of state educational agency either to make sure that local agencies provide adequate purposes
to handicapped children or to provide those services. Yaris v. Special School Dist. of St. Louis County,
E.D.Mo.1983, 558 F.Supp. 545, affirmed 728 F.2d 1055. Schools 148(2.1)

29. Termination of funding

State educational agency (SEA) did not violate IDEA or Rehabilitation Act by failing to cut off special educa-
tion funding to local educational agency (LEA) which had failed to remedy deficiencies in its special education
program; SEA reasonably believed that LEA was making good faith effort to move toward compliance, and
there was no evidence that LEA's multiple-year delay in attaining compliance was attributable to any failure of
SEA to fulfill its supervisory and monitoring responsibilities. A.A. v. Board of Educ., Cent. Islip Union Free
School Dist., E.D.N.Y.2003, 255 F.Supp.2d 119, remanded 87 Fed.Appx. 216, 2004 WL 303917, opinion after
remand 386 F.3d 455. Schools 148(2.1)

30. Notice

Hearing officer's finding, in denying tuition reimbursement to mother for placement of her child in private read-
ing clinic, that mother's cancer did not excuse her failure to provide notice that she was rejecting placement pro-
posed in Individualized Education Program (IEP) was supported by sufficient evidence; mother's completion of
detailed application for the reading clinic indicated that she could take care of her affairs. Rafferty v. Cranston
Public School Committee, C.A.1 (R.I.) 2002, 315 F.3d 21. Schools 155.5(4)

School's violation of Education of the Handicapped Act's parental notification requirements in connection with
development of individualized educational program did not require relief under Act, where parents fully parti-
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cipated in individualized educational program process. Doe v. Alabama State Dept. of Educ., C.A.11 (Ala.)
1990, 915 F.2d 651. Schools 155.5(2.1)

School officials' failure to adequately inform parents of a student with dyslexia of their procedural rights under
Education for All Handicapped Children Act when suggesting that the parents hire a tutor and when parents an-
nounced their intention to withdraw their son from the public school, in itself, was adequate grounds for holding
that school failed to provide student with a free appropriate public education in violation of the Act and North
Carolina law. Hall by Hall v. Vance County Bd. of Educ., C.A.4 (N.C.) 1985, 774 F.2d 629.

Impartial Hearing Officer's (HO) finding that school district gave ample notice to student with diabetes mellitus,
adjustment disorder, and social anxiety disorder and her parents as to evaluations it was going to conduct of stu-
dent, its decision that student was not eligible for special education and related services under Individuals with
Disabilities Education Act (IDEA), and its decision to remove student from school rolls, even though not re-
quired by statute, was well supported by record; student's father was present at collaborative team meeting, and
parents received copy of written report that contained ineligibility determinations, as well as other reports. Loch
v. Board of Educ. of Edwardsville Community School Dist. No. 7, S.D.Ill.2008, 573 F.Supp.2d 1072, motion to
amend denied 2008 WL 4899437, affirmed 327 Fed.Appx. 647, 2009 WL 1747897, certiorari denied 130 S.Ct.
1736, 176 L.Ed.2d 212. Schools 155.5(4)

There was no evidence that school district withheld information from parents of student with diabetes mellitus,
adjustment disorder, and social anxiety disorder regarding specific procedures for pursuing referral for case
study evaluation of student, as would determine her qualification for special education and related benefits under
Individuals with Disabilities Act (IDEA); assistant superintendent explained to student's father how out-
of-district placements might be paid for by district if student was eligible, assistant superintendent followed up
by sending parents a letter and parents' rights booklet, and parents received copy of school's handbook, which
provided information on how to request evaluation. Loch v. Board of Educ. of Edwardsville Community School
Dist. No. 7, S.D.Ill.2008, 573 F.Supp.2d 1072, motion to amend denied 2008 WL 4899437, affirmed 327
Fed.Appx. 647, 2009 WL 1747897, certiorari denied 130 S.Ct. 1736, 176 L.Ed.2d 212. Schools 148(3)

Mother of learning disabled student did not violate the notice provision of the Individuals with Disabilities Edu-
cation Act (IDEA) when placing student in private program; once school officials had turned the placement pro-
cess over to mother, it was on notice she would act. Lamoine School Committee v. Ms. Z. ex rel. N.S.,
D.Me.2005, 353 F.Supp.2d 18. Schools 154(4)

School district's notice to parent of placement of student, who had speech and language impairment, did not vi-
olate parent's rights under the IDEA, although notice was not completely in accord with IDEA requirements; no-
tice did not compromise any of the parent's rights, including her due process rights, under the IDEA. Shaw v.
District of Columbia, D.D.C.2002, 238 F.Supp.2d 127. Schools 154(2.1)

Failure of school district's letters to inform handicapped student's parents of right to due process hearing and let-
ters' failure to comply with notice requirements did not warrant reversal of hearing officer's determination that
student was given free and appropriate public education by school district; parent was actively involved with
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student's teachers and principal throughout his time in public school system, and they were responsive to par-
ents' concerns and student's needs. Livingston v. DeSoto County School Dist., N.D.Miss.1992, 782 F.Supp. 1173
. Schools 155.5(2.1)

31. Power of court

In case involving student with autism and cerebral palsy, hearing officer exceeded her authority to remedy IDEA
violation by expunging statutorily mandated individualized education program (IEP) team and replacing them
with service providers from home-based program; potential conflict of interest created by arrangement was evid-
ent in that providers had financial interest in prolonging student's home-based program and, more importantly,
school district was responsible for orchestrating student's educational needs and developing IEP that would ad-
dress student's unique circumstances. Anchorage School Dist. v. D.S., D.Alaska 2009, 688 F.Supp.2d 883.
Schools 148(3)

Neither a hearing officer nor a court can order Connecticut Department of Mental Health and Addiction Services
(DMH) to find a person eligible for its services because this is a discretionary decision left to the superintendent;
however, if an otherwise responsible educational or noneducational agency fails to provide disabled children
with a free appropriate public education, a district court may issue orders relating to an individual child's entitle-
ment to special education or related services. J.B. v. Killingly Bd. of Educ., D.Conn.1997, 990 F.Supp. 57. Men-
tal Health 20; Schools 155.5(5)

32. Private right of action

Noncustodial parent's allegations that school officials failed to comply with parent's requests for daughter's edu-
cation records supported parent's IDEA records-access claim. Taylor v. Vermont Dept. of Educ., C.A.2 (Vt.)
2002, 313 F.3d 768. Schools 148(2.1)

There was private right of action for enforcement of complaint resolution procedure (CRP) under the IDEA. Up-
per Valley Ass'n for Handicapped Citizens v. Mills, D.Vt.1996, 928 F.Supp. 429. Schools 155.5(2.1)

33. Standing

Disabled students had standing to challenge, under Individuals with Disabilities Act (IDEA) and Rehabilitation
Act, requirement that they take on same basis as other students California High School Exit Exam (CAHSEE),
which must be passed prior to receiving high school diploma, despite prematurity claim that nobody had yet
been forced to take test and that state education board had authority to delay date that test passage became
graduation requirement. Chapman v. CA Dept. of Educ., N.D.Cal.2002, 229 F.Supp.2d 981, reversed in part 45
Fed.Appx. 780, 2002 WL 31001869, amended and superseded 53 Fed.Appx. 474, 2002 WL 31856343, rehearing
and rehearing en banc denied. Schools 155.5(2.1)

34. Jurisdiction

IDEA's incorporation of New York Law in its standards for Free Appropriate Public Education (FAPE) did not
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provide district court with jurisdiction over parent's action seeking review of New York State administrative de-
cision holding that school district was obligated by state law to provide student with teacher's aide. Bay Shore
Union Free School Dist. v. Kain, C.A.2 (N.Y.) 2007, 485 F.3d 730. Schools 155.5(2.1)

35. Burden of proof

District Court's error was harmless in placing burden of persuasion on parents in school district's challenge un-
der the Individuals with Disabilities Education Act (IDEA) to findings by hearing officer of IDEA violations as
to provision of free appropriate public education (FAPE) to elementary school student; hearing officer's errors
stemmed largely from mistakes of omissions regarding application of law, which were unaffected by burden of
persuasion. Ridley School Dist. v. M.R., C.A.3 (Pa.) 2012, 680 F.3d 260. Schools 155.5(2.1)

Plaintiff bears burden of proof in establishing that state educational agency (SEA) failed to satisfy its IDEA
monitoring and supervisory duties. A.A. ex rel. J.A. v. Philips, C.A.2 (N.Y.) 2004, 386 F.3d 455. Schools
155.5(4)

36. Evidence

Purported new evidence offered by disabled student did not establish failure of city education department to
provide student with free appropriate public education (FAPE) in violation of Individuals with Disabilities Edu-
cation Act (IDEA); items were public documents that were available to student's parents at time of administrat-
ive hearing, special education service delivery report indicating that school site selected for student did not al-
ways deliver full special education services to all of its students requiring them was irrelevant since student's in-
dividualized education program (IEP) provided for him to receive therapy at separate location, and stipulation
entered in earlier class action also was irrelevant. M.S. ex rel. M.S. v. New York City Dept. of Educ.,
E.D.N.Y.2010, 734 F.Supp.2d 271. Schools 155.5(4)

School district would not be permitted to benefit from its violation of its obligation under IDEA to evaluate stu-
dent as potentially in need of special education services by basing its subsequent ineligibility determination, two
years later, on her success at private schools in which parents were forced to enroll her after school district de-
faulted on its obligations, and thus evidence of student's prior dismal performance at district schools was im-
properly excluded by evaluation team and hearing officer on basis that it did not relate to student's current edu-
cational and behavioral status. N.G. v. District of Columbia, D.D.C.2008, 556 F.Supp.2d 11. Schools
155.5(4)

37. Summary judgment

Parties' summary judgment motions were premature on disabled students' class claim that state statute imposing
20-year age limit on admissions to public schools violated IDEA, where record was incomplete as to whether
Hawai‘i's education department regularlyencouraged general education students who would otherwise “age out”
under state statute to pursue continued education in adult education courses and whether adult education pro-
grams and Hawai‘i's secondary education program were similar in nature. R.P.-K. v. Department of Educ.,
Hawaii, D.Hawai'i 2011, 817 F.Supp.2d 1182. Schools 155.5(5)
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Genuine issue of material fact, as to whether charter school's violation of hearing officer's determination (HOD)
by refusing to implement it during pendency of appeal resulted in denial of free appropriate public education
(FAPE) to adult learning disabled student, precluded summary judgment on that aspect of student's IDEA claim.
Shelton v. Maya Angelou Public Charter School, D.D.C.2008, 578 F.Supp.2d 83. Schools 155.5(5)

Genuine issue of material fact as to whether parents' unilateral placement of autistic child in private school was
appropriate after they were offered inadequate individualized education program (IEP) that recommended his
placement in district program, precluded summary judgment in IDEA suit on parents' claim for tuition reim-
bursement. A.Y. v. Cumberland Valley School Dist., M.D.Pa.2008, 569 F.Supp.2d 496. Schools 155.5(5)

Genuine issue of material fact existed as to whether individual school administrators abrogated their child find
duties, precluding summary judgment in their favor of district defendants on Individuals with Disabilities Edu-
cation Act (IDEA) claim based on qualified immunity; there were numerous red flags which should have alerted
the administrators, including grades which when compared to student's tested ability, demonstrated severe aca-
demic underachievement, student's chronic discipline problems from seventh grade onward, and student's test
scores. Hicks, ex rel. Hicks v. Purchase Line School Dist., W.D.Pa.2003, 251 F.Supp.2d 1250. Federal Civil
Procedure 2491.5

Material issues of fact existed as to whether student was denied free appropriate public education (FAPE) under
Individuals with Disabilities Education Act (IDEA) in light of almost 12-month delay between school officials'
observation of behavior likely indicating disability and their completion of comprehensive evaluation report
(CER), precluding summary judgment for school district on student's claim alleging violation of IDEA. O.F. ex
rel. N.S. v. Chester Upland School Dist., E.D.Pa.2002, 246 F.Supp.2d 409. Federal Civil Procedure 2491.5

Material issues of fact existed as to whether student was denied free appropriate public education (FAPE) under
Individuals with Disabilities Education Act (IDEA) as a result of length of time that it took to evaluate student
and author individualized education plan (IEP) for her, precluding summary judgment for state education depart-
ment on student's IDEA claim. O.F. ex rel. N.S. v. Chester Upland School Dist., E.D.Pa.2002, 246 F.Supp.2d
409. Federal Civil Procedure 2491.5

38. Injunction

For purposes of request for injunctive relief by class of disabled District of Columbia children, violations by
District of Columbia, Chancellor of District of Columbia Public Schools (DCPS), and District Superintendent of
Education resulted in irreparable injury to all eligible children between ages of three and five years old, inclus-
ive, who lived in, or were wards of, District of Columbia, and whom District did not identify, locate, evaluate, or
offer special education and related services, and without access to those special education and related services,
preschool-age children in the District of Columbia suffered substantial harm by being denied vital educational
opportunities that were essential to their development. DL v. District of Columbia, D.D.C.2011, 845 F.Supp.2d
1. Schools 155.5(5)

Disabled students were not entitled to preliminary injunction to enjoin enforcement of Hawai‘i statute imposing
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20-year age limit on admissions to public schools, where students failed to show that Hawai‘i's education depart-
ment regularly transferred general education students who would otherwise “age out” from secondary education
to adult education programs or that education offered by adult education programs was functional equivalent of
education provided in Hawai‘i's secondary schools. R.P.-K. v. Department of Educ., Hawaii, D.Hawai'i 2011,
817 F.Supp.2d 1182. Injunction 1319

Irreparable harm requirement, for issuance of preliminary injunction, was satisfied by disabled students seeking
to bar state from requiring them to take on same basis as other students California High School Exit Exam
(CAHSEE), which must be passed in order to graduate from high school; denial of appropriate accommodations
would deny students right, under Individuals with Disabilities Act (IDEA) and Rehabilitation Act, to participate
in statewide assessment available to other students, and would be injurious to their individual dignity. Chapman
v. CA Dept. of Educ., N.D.Cal.2002, 229 F.Supp.2d 981, reversed in part 45 Fed.Appx. 780, 2002 WL
31001869, amended and superseded 53 Fed.Appx. 474, 2002 WL 31856343, rehearing and rehearing en banc
denied. Schools 155.5(5)

39. Estoppel

Hawai‘i's education department was not judicially estopped from asserting that disabled students' special educa-
tion and related services ended at age 20, per state statute, where prior representation that, pursuant to IDEA,
free appropriate public education (FAPE) was available to students between ages of three and 21 was in section
of federal form that did not allow department to explain that it had lowered age limit by terms of IDEA, and de-
partment explained in another section of form that it did not offer FAPEs to students beyond age 20. R.P.-K. v.
Department of Educ., Hawaii, D.Hawai'i 2011, 817 F.Supp.2d 1182. Estoppel 68(2)

Having agreed to comply with IDEA, its federal regulations, and parallel State regulations, and having accepted
and spent federal IDEA funding, Virginia county school board was quasi-estopped to bring Spending Clause
challenge to IDEA and implementing regulations, including pendent lite payment rule. County School Bd. of
Henrico County, Vir. v. RT, E.D.Va.2006, 433 F.Supp.2d 692. Schools 155.5(2.1)

40. Moot issues

IDEA originally entitled disabled student to a free appropriate public education (FAPE) until his 22nd birthday,
whereas Vermont law was consistent with an application of IDEA to children through their 21st year, and thus
the additional year of IDEA coverage awarded by the district court as compensatory education preserved the
case from mootness, even though the student was between his 22nd and 23rd birthdays at time of decision on ap-
peal. St. Johnsbury Academy v. D.H., C.A.2 (Vt.) 2001, 240 F.3d 163. Schools 155.5(2.1)

In IDEA case, hearing officer's order that school board provide student with guidance counseling services was
not moot and remained issue of controversy as it was capable of repetition, yet evading review. School Bd. of
the City of Norfolk v. Brown, E.D.Va.2010, 769 F.Supp.2d 928. Schools 155.5(2.1)

Claim challenging autistic student's recommended placement in special public school pursuant to Individuals
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with Disabilities Education Act (IDEA) was rendered “moot” and was not capable of repetition, warranting dis-
missal of case, where student received educational placement in private school that he sought, his parents re-
ceived full compensation for their expenditures for private school for pertinent school year, and new placement
determination was made each year based upon student's continuing development, requiring new assessment un-
der IDEA. M.S. ex rel. M.S. v. New York City Dept. of Educ., E.D.N.Y.2010, 734 F.Supp.2d 271. Schools
155.5(2.1)

Parent's claim that failure of individualized education program (IEP) to provide disabled student with individual
speech therapy rendered it substantively inadequate was moot, where school district offered parents individual
speech therapy during the mediation process. E.G. v. City School Dist. of New Rochelle, S.D.N.Y.2009, 606
F.Supp.2d 384. Schools 155.5(2.1)

41. Remand

Hearing officer's erroneous denial of any compensatory education award based on school district's failure to
provide appropriate placement for 4 months of school year for elementary student with learning disabilities, des-
pite multi-disciplinary team's determination that student required full-time special education placement, pursuant
to IDEA, warranted remand to determine amount of compensatory education required to provide student benefits
that would likely have accrued had he been given free appropriate public education (FAPE), since student was
left at school which did not meet his needs, his academic achievement scores had declined, and individually
tailored assessment of student and his compensatory education needs had been conducted. Brown v. District of
Columbia, D.D.C.2008, 568 F.Supp.2d 44. Schools 155.5(2.1)

42. Declaratory judgment

Class of disabled District of Columbia children between the ages of three and five was entitled to declaration
that, from January 1, 2008 to April 6, 2011, District of Columbia, Chancellor of District of Columbia Public
Schools (DCPS), and District Superintendent of Education were in violation of IDEA and District of Columbia
law because they had failed and continued to fail to ensure that (a) free appropriate public education (FAPE)
was available to all children with disabilities who resided in or were wards of District of Columbia between ages
of three and five, inclusive, (b) all children between ages of three and five, who resided in or were wards of Dis-
trict of Columbia who were in need of special education and related services, were identified, located, and eval-
uated within 120 days of referral, and (c) all children participating in Part C early intervention and who would
participate in Part B preschool education experienced smooth and effective transition to Part B by their third
birthdays. DL v. District of Columbia, D.D.C.2011, 845 F.Supp.2d 1. Declaratory Judgment 210

43. Least restrictive environment

Pennsylvania's formula for allocating special-education funding to school districts did not violate IDEA's least-
restrictive-environment (LRE) requirement by creating an incentive for districts to educate students in overly re-
strictive environments; there was no evidence that placement of students in restrictive settings in districts receiv-
ing less funding was inappropriate. CG v. Pennsylvania Dept. of Educ., M.D.Pa.2012, 2012 WL 3639063.
Schools 19(1); Schools 154(2.1)
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II. FREE APPROPRIATE PUBLIC EDUCATION

<Subdivision Index>

Achievement of full potential 90
Age of student 75
Amendment of individualized educational program 83
Assistive aids 113
Benefit educationally from instruction 87
Best possible education 91
Class size 99
Compensatory education 125
Conference, individualized program 77
Consent of parents, parental participation 108
Cooperation of parents, reimbursement 127
Deaf students 110
Deference 74
Delay of individualized educational program 84
Diploma 101
Disruption 106
District school 118
Educational benefit 87
Equality of services 102
Evaluation of progress, individualized program 78
Expiration of program 85
Free appropriate public education generally 71
Gender composition of class 100
Grade level 98
Graduation 101
Harassment and bullying 100a
Home schooling 122
Individualized program 76-82

Individualized program - Generally 76
Individualized program - Conference 77
Individualized program - Evaluation of progress 78
Individualized program - Miscellaneous actions 82
Individualized program - Special education 80
Individualized program - State regulation or control 81
Individualized program - Substantial performance 79

Least restrictive environment 103
Likelihood of educational progress 89
Local control 73
Mainstreaming 105
Matters considered 72
Maximization of potential 92
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Maximum program attainable 93
Meaningful educational benefit 87
Medication 114
Miscellaneous actions, individualized program 82
Miscellaneous programs appropriate 131
Miscellaneous programs inappropriate 132
Most appropriate education 94
Neighborhood school 117
Notice, reimbursement 128
Parental participation 107, 108

Parental participation - Generally 107
Parental participation - Consent of parents 108

Parochial school 121
Passing and promotion 97
Perfect education 95
Personal injury awards 124
Preschool programs 109
Presumption in favor of public schools 116
Private school 120
Procedure 86
Progress 88
Reimbursement 126-130a

Reimbursement - Generally 126
Reimbursement - Cooperation of parents 127
Reimbursement - Notice 128
Reimbursement - Residential placement 129
Reimbursement - Special education 130
Reimbursement - Time period 130a

Residential placement 123
Residential placement, reimbursement 129
Sectarian school 121
Self-sufficiency of child 96
Sign language 111
Special education 104
Special education, individualized program 80
Special education, reimbursement 130
State regulation or control, individualized program 81
State school 119
Substantial performance, individualized program 79
Time period, reimbursement 130a
Tutoring 112
Year-round programming 115

71. Free appropriate public education generally

20 U.S.C.A. § 1412 Page 68

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.277



Although Individuals with Disabilities Education Act (IDEA) may not require public schools to maximize the
potential of disabled students commensurate with opportunities provided to other children, and potential finan-
cial burdens imposed on participating states may be relevant to arriving at sensible construction of IDEA, Con-
gress intended to open the door of public education to all qualified children and required participating states to
educate handicapped children with nonhandicapped children whenever possible. Cedar Rapids Community
School Dist. v. Garret F. ex rel. Charlene F., U.S.Iowa 1999, 119 S.Ct. 992, 526 U.S. 66, 161 A.L.R. Fed. 683,
143 L.Ed.2d 154. Schools 148(2.1); Schools 154(2.1)

Although at times disabled students at public school were treated differently than their non-disabled peers, treat-
ment did not violate Equal Protection Clause, since differential treatment was based upon students' particular
needs as determined by their individualized education plans (IEP), pursuant to IDEA. New Britain Bd. of Educ.
v. New Britain Federation of Teachers, Local 871, D.Conn.2010, 754 F.Supp.2d 407. Constitutional Law
3159; Schools 148(2.1)

In educational context, plaintiff asserting claims under Title II of the ADA or Rehabilitation Act must show
more than an IDEA violation based upon a failure to provide a free appropriate public education (FAPE);
plaintiff must also demonstrate intentional discrimination or some bad faith or gross misjudgment by the school.
J.D.P. v. Cherokee County, Ga. School Dist., N.D.Ga.2010, 735 F.Supp.2d 1348. Schools 148(2.1)

In assessing whether district's plan afforded child a free appropriate public education (FAPE), two issues are rel-
evant: whether state complied with procedural requirements of IDEA and whether challenged individualized
education program (IEP) was reasonably calculated to enable child to receive educational benefits. Gabel ex rel.
L.G. v. Board of Educ. of Hyde Park Central School Dist., S.D.N.Y.2005, 368 F.Supp.2d 313. Schools
148(2.1)

Failure to provide an individualized education program (IEP), the failure to hold a due process hearing, or the
failure to provide a written determination in a timely manner after requests for an IEP meeting or a hearing have
been made constitutes the denial of a free appropriate public education as required by Individuals with Disabilit-
ies Education Act (IDEA). Blackman v. District of Columbia, D.D.C.2003, 277 F.Supp.2d 71. Schools
148(2.1)

Disabled child is receiving “free appropriate public education” (FAPE) required under Individuals with Disabil-
ities Education Act (IDEA) if personalized instruction is being provided with sufficient supportive services to
permit child to benefit from instruction, and instruction and services are provided at public expense and under
public supervision, meet state's educational standards, approximate grade levels used in state's regular education,
and comport with child's Individual Education Program (IEP). D.B. v. Ocean Tp. Bd. of Educ., D.N.J.1997, 985
F.Supp. 457, affirmed 159 F.3d 1350. Schools 148(2.1)

Under the Individuals with Disabilities Education Act (IDEA), state receiving federal funds for the education of
handicapped children must provide those children with a “free appropriate public education”; in this context,
“free appropriate public education” consists of educational instruction designed to meet the unique needs of the
handicapped child, supported by such services as are necessary to permit the child to benefit from the instruc-
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tion, and benefit conferred by this special education must be meaningful and not trivial or de minimis. Christen
G. by Louise G. v. Lower Merion School Dist., E.D.Pa.1996, 919 F.Supp. 793. Schools 148(2.1)

If state elects to receive federal funds provided for education of disabled children, state must adopt certain pro-
cedures and practices in the education of the disabled pursuant to Individuals with Disabilities Education Act
(IDEA) which requires that each disabled child in cooperating state be provided with “free appropriate educa-
tion.” Board of Educ. of Downers Grove Grade School Dist. No. 58 v. Steven L., N.D.Ill.1995, 898 F.Supp.
1252, vacated 89 F.3d 464, 153 A.L.R. Fed. 673, motion denied 117 S.Ct. 1242, 520 U.S. 1113, 137 L.Ed.2d
325, certiorari denied 117 S.Ct. 1556, 520 U.S. 1198, 137 L.Ed.2d 704. Schools 148(2.1)

“Appropriate education” under Individuals with Disabilities Education Act (IDEA) is provided when personal-
ized educational services are provided. Straube v. Florida Union Free School Dist., S.D.N.Y.1992, 801 F.Supp.
1164. Schools 148(2.1)

When necessary, appropriate education under the Education of the Handicapped Act must provide training in
rudimentary social and personal skills, in light of purposes of Act to secure handicapped student's personal inde-
pendence and to enhance productivity. Vander Malle v. Ambach, S.D.N.Y.1987, 667 F.Supp. 1015. Schools

148(2.1)

72. Matters considered, free appropriate public education

In determining whether disabled child can be educated satisfactorily in regular classroom with supplementary
aids and services, court should consider: steps school has taken to try to include the child in regular classroom;
comparison between educational benefits child will receive in regular classroom, with supplementary aids and
services, and benefits child will receive in segregated special education classroom; and possible negative effect
child's inclusion may have on education of other children in the regular classroom. Oberti by Oberti v. Board of
Educ. of Borough of Clementon School Dist., C.A.3 (N.J.) 1993, 995 F.2d 1204. Schools 148(2.1)

Severity of child's handicap and extent to which child could benefit from education are proper subjects of con-
sideration in determining whether child's individualized education program (IEP) would fulfill requirement of
appropriate education. Christopher M. by Laveta McA. v. Corpus Christi Independent School Dist., C.A.5 (Tex.)
1991, 933 F.2d 1285. Schools 148(2.1)

Appropriate issue in review of adequacy of individualized education program proposed by school district under
the Education of the Handicapped Act was not whether the school district's program was “better” or “worse”
than that preferred by the parents in terms of academic results or some other purely scholastic criteria, but
whether the school district's program, taking into account the totality of the child's special needs, struck an
“adequate and appropriate” balance on the fulcrum of maximum benefit and least restrictive environment. Ro-
land M. v. Concord School Committee, C.A.1 (Mass.) 1990, 910 F.2d 983, rehearing denied, certiorari denied
111 S.Ct. 1122, 499 U.S. 912, 113 L.Ed.2d 230. Schools 148(2.1)

Factors considered in making determination under Individuals with Disabilities Education Act (IDEA) as to
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whether to place a handicapped child in a more restrictive environment include: (1) whether the child was exper-
iencing emotional conditions that fundamentally interfered with the child's ability to learn in local placement;
(2) whether the child's behavior was so inadequate, or regression was occurring to such a degree, as to funda-
mentally interfere with the child's ability to learn in a local placement; (3) whether, before the dispute arose
between the parents and the local school board, any health or educational professionals actually working with
the child concluded that the child needed residential placement; (4) whether the child had significant unrealized
potential that could only be developed in residential placement; (4) whether the child had significant unrealized
potential that could only be developed in residential placement; and (6) whether the demand for residential
placement was primarily to address educational needs. S.C. ex rel. C.C. v. Deptford Tp. Bd. of Educ.,
D.N.J.2003, 248 F.Supp.2d 368. Schools 154(2.1)

In determining appropriate placement for particular disabled student in accordance with mainstreaming pre-
sumption under Individuals with Disabilities Education Act (IDEA), if regular classroom is not feasible place-
ment in light of nature and severity of student's handicapping conditions, same factors considered in coming to
that determination should be considered, insofar as applicable, in evaluating any more restrictive points on con-
tinuum of possible placements. D.B. v. Ocean Tp. Bd. of Educ., D.N.J.1997, 985 F.Supp. 457, affirmed 159 F.3d
1350. Schools 148(2.1)

Evaluations based on grade levels are not determinative of educational progress for purposes of determining
whether handicapped student is receiving educational benefit from placement in compliance with IDEA; grades,
socialization skills, level of participation, consistency of effort, and commitment to studies are all relevant.
Mather v. Hartford School Dist., D.Vt.1996, 928 F.Supp. 437. Schools 148(2.1)

Where factors considered under the IDEA in determining whether mainstreaming requirement has been met, as
to whether child will receive educational or nonacademic benefits from regular classroom, point against more
extensive mainstreaming, it should not be necessary to go on to deal with possible countervailing factors such as
possible negative effects on other children in the regular classroom or cost of proposed program. D.F. v. West-
ern School Corp., S.D.Ind.1996, 921 F.Supp. 559. Schools 148(2.1)

Hearing officers' decisions approving individualized educational programs (IEP) for two hearing-impaired stu-
dents which would put the students in public schools, rather than in private school for the hearing impaired,
were improper to the extent they failed to contain comparative least restrictive environment analysis of the two
educational settings in light of children's abilities and needs and contained little discussion of the abilities, needs
and maximum potential of each child in contravention of Michigan law and the IDEA. Brimmer v. Traverse City
Area Public Schools, W.D.Mich.1994, 872 F.Supp. 447. Schools 155.5(1)

Factors relevant to determining whether a placement is appropriate under the Individuals with Disabilities Edu-
cation Act (IDEA) include: educational benefits available to child in regular classroom, supplemented with ap-
propriate aids and services, as compared to educational benefits of special education classroom; nonacademic
benefits to child of interaction with nonhandicapped children; effect of presence of handicapped child on teacher
and other children in regular classroom; and costs of supplementary aids and services necessary to mainstream
handicapped child in a regular classroom setting. Board of Educ., Sacramento City Unified School Dist. v. Hol-
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land By and Through Holland, E.D.Cal.1992, 786 F.Supp. 874, affirmed 14 F.3d 1398, certiorari denied 114
S.Ct. 2679, 512 U.S. 1207, 129 L.Ed.2d 813. Schools 148(2.1)

In determining whether hearing impaired children were entitled to continue in private school for education of
deaf under Education for All Handicapped Children Act, court was not to determine which of competing educa-
tion methods for hearing impaired children was best; rather, court was to determine whether education program
proposed by school district was appropriate means of education for the children. Visco by Visco v. School Dist.
of Pittsburgh, W.D.Pa.1988, 684 F.Supp. 1310. Schools 154(4)

In order to meet requirement of a “free appropriate education,” under this chapter educators, at the very least,
must examine individual needs of child in order to determine whether there are sufficient “services to permit the
child to benefit educationally from that instruction.” Yaris v. Special School Dist. of St. Louis County,
E.D.Mo.1983, 558 F.Supp. 545, affirmed 728 F.2d 1055. Schools 148(2.1)

Competing interests of the personal and unique needs of the individual and handicapped child and realities of
limited funding and necessity of assisting in education of all handicapped children must be considered by Dis-
trict Court in analyzing what is a “free appropriate public education” under this chapter. Stacey G. by William
and Jane G. v. Pasadena Independent School Dist., S.D.Tex.1982, 547 F.Supp. 61. Schools 148(2.1)

Question whether child's primary handicapped condition was a type of organic psychosis denominated “organic
childhood schizophrenia,” or whether it was a severe mental retardation, while significant to question of whether
placement of child in a six-hour day program met standard of “free appropriate public education,” to which child
was entitled under this chapter and section 794 of Title 29, was not dispositive, as the question was actually
whether the child's educational placement was suited to her unique needs. Gladys J. v. Pearland Independent
School Dist., S.D.Tex.1981, 520 F.Supp. 869. Schools 148(3)

73. Local control, free appropriate public education

Primary responsibility for formulating the education to be accorded to a handicapped child, and for choosing the
educational method most suitable to the child's needs, is left by the IDEA to the state and local educational agen-
cies. Pardini v. Allegheny Intermediate Unit, W.D.Pa.2003, 280 F.Supp.2d 447, reversed and remanded 420
F.3d 181, certiorari denied 126 S.Ct. 1646, 547 U.S. 1050, 164 L.Ed.2d 353, on remand 2006 WL 3940563.
Schools 148(2.1)

74. Deference, free appropriate public education

District court finding that individualized education programs (IEPs) recommended by school district for dyslexic
student were inadequate to provide student with free appropriate public education (FAPE), as required by IDEA,
impermissibly imposed court's view of preferable education methods, and did not accord appropriate deference
to state administrative determinations that IEPs were adequate under IDEA. Grim v. Rhinebeck Central School
Dist., C.A.2 (N.Y.) 2003, 346 F.3d 377. Schools 155.5(2.1)
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There was insufficient evidence in the record to overturn state review officer's (SRO's) finding that private
school's regular education curriculum was not specifically designed to meet student's unique special education
needs, and thus parents were not entitled to tuition reimbursement for cost of that placement. R.B. v. New York
City Dept. of Educ., S.D.N.Y.2010, 713 F.Supp.2d 235. Schools 154(4)

Question of whether benefit accorded disabled student under Individuals with Disabilities Education Act (IDEA)
is de minimis and therefore unacceptable must be gauged in relation to child's potential; although court is not to
interfere with educational methodology, this limitation does not permit court to abdicate its obligation to enforce
statutory provisions that ensure free and appropriate education to each disabled child. D.B. v. Ocean Tp. Bd. of
Educ., D.N.J.1997, 985 F.Supp. 457, affirmed 159 F.3d 1350. Schools 155.5(2.1)

75. Age of student, free appropriate public education

Despite the text of the IDEA, which statutorily limits a school district's obligation to provide a free appropriate
public education (FAPE) only to students under the age of 21, an individual over that age is still eligible for
compensatory education for a school district's failure to provide a FAPE prior to the student turning 21; a court
may grant compensatory education in such cases through its equitable power under the IDEA. Ferren C. v.
School Dist. of Philadelphia, C.A.3 (Pa.) 2010, 612 F.3d 712. Schools 155.5(5)

Award of “compensatory education” under Individuals with Disabilities Education Act (IDEA) requires school
district to provide education past child's twenty-first birthday to make up for any earlier deprivation. M.C. on
Behalf of J.C. v. Central Regional School Dist., C.A.3 (N.J.) 1996, 81 F.3d 389, certiorari denied 117 S.Ct. 176,
519 U.S. 866, 136 L.Ed.2d 116. Schools 148(2.1)

Hawaii Department of Education (DOE) could not limit autistic student's special education services solely on the
basis that student aged out of special education program pursuant to DOE rule upon reaching age 20, and IDEA
thus required DOE to provide special education to student through age 21 if student's individualized education
plan (IEP) team determined such education was warranted, where state statute and practice permitted general
education students to continue education beyond age 20 under certain circumstances. B.T. ex rel. Mary T. v. De-
partment of Educ., Hawaii, D.Hawai'i 2009, 676 F.Supp.2d 982. Schools 148(3)

Hawai‘i lacked state law consistently restricting age for admission of general education students into public
school, as would allow deviation from IDEA requirement of providing free appropriate public education (FAPE)
to all disabled children from age 3 to 21, unless application of IDEA to children aged 18 through 21 was incon-
sistent with state law or practice, in support of Hawai‘i's duty to continue providing severely disabled student in-
dividualized education until his twenty-second birthday, since Hawai‘i law prohibited general education students
18 years old or older from entering tenth grade, but had no additional age limits when student reached eleventh
or twelfth grade, and allowed overage general education students admittance by permission of school principal.
B.T. ex rel. Mary T. v. Department of Educ., State of Hawaii, D.Hawai'i 2009, 637 F.Supp.2d 856. Schools
148(2.1)

Generally, under the IDEA, a disabled student does not have the right to demand a public education beyond the
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age of twenty-one; however, compensatory education for student over that age is available as an equitable rem-
edy where there has been a gross violation of the IDEA, which occurs when a student has been deprived of a
free appropriate public education (FAPE) for a substantial period of time. Somoza v. New York City Dept. of
Educ., S.D.N.Y.2007, 475 F.Supp.2d 373, reversed 538 F.3d 106. Schools 148(2.1)

Award of compensatory special education and related services beyond disabled child's twenty-first birthday was
inappropriate under IDEA; although school district failed to provide free appropriate public education, child's
parents failed to demonstrate that child's condition regressed as result of school district's failure to provide ap-
propriate education in timely and consistent manner. Wenger v. Canastota Cent. School Dist., N.D.N.Y.1997,
979 F.Supp. 147, affirmed 181 F.3d 84, affirmed 208 F.3d 204, certiorari denied 121 S.Ct. 584, 531 U.S. 1019,
148 L.Ed.2d 499, rehearing denied 121 S.Ct. 900, 531 U.S. 1134, 148 L.Ed.2d 805. Schools 148(2.1)

Woman claiming deprivation of rights in violation of Individuals with Disabilities Education Act (IDEA) was
not barred from award of compensatory education by fact that she was presently over 21 years of age; woman al-
leged that violations occurred when she was between ages 3 and 21. Cocores By and Through Hughes v. Ports-
mouth, N.H., School Dist., D.N.H.1991, 779 F.Supp. 203. Schools 155.5(1)

Placement of emotionally handicapped ten-year-old in school with children aged 11 through 17 was not appro-
priate, where evidence indicated that his behavior problems were worsened when he was placed with older chil-
dren and he was entitled to be placed in school or similar institution in which he would not be youngest child.
Hines v. Pitt County Bd. of Ed., E.D.N.C.1980, 497 F.Supp. 403. Schools 154(2.1)

76. Individualized program, free appropriate public education--Generally

In determining whether student's Ehlers-Danlos Syndrome (EDS) adversely affected his educational perform-
ance under the IDEA, ALJ clearly erred in rejecting as unreliable adaptive gym teacher's testimony that student
did not need special education to participate in gym curriculum; ALJ noted that teacher testified in detail about
many adaptations and modifications she made for student to enable him to participate in gym class, but the re-
ferred-to behavior was mandated under student's individualized education program (IEP), and teacher was re-
quired by law to follow the directives set out in the IEP even though she may have thought they were unneces-
sary. Marshall Joint School Dist. No. 2 v. C.D. ex rel. Brian D., C.A.7 (Wis.) 2010, 616 F.3d 632, rehearing and
rehearing en banc denied. Schools 155.5(4)

Disabled student's individualized education plan (IEP) to address his significant developmental delays and
severe language disorder resulting from autism did not substantively violate IDEA by allegedly depriving stu-
dent of free and appropriate public education (FAPE) and failing to provide functional behavioral assessment
(FBA) or behavior intervention plan (BIP) regarding student's biting, hair pulling, and other behavioral prob-
lems, since IEP authorized full-time 1:1 crisis management paraprofessional to provide significant benefits to
student regarding his problem behaviors, and initial IEP was corrected to provide additional speech and lan-
guage services as well as parent training. T.Y. v. New York City Dept. of Educ., C.A.2 (N.Y.) 2009, 584 F.3d
412, certiorari denied 130 S.Ct. 3277, 176 L.Ed.2d 1183. Schools 148(3)
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Individualized educational program (IEP) is basic mechanism through which IDEA's goal of providing free ap-
propriate public education (FAPE) is achieved for each disabled child. O'Toole By and Through O'Toole v.
Olathe Dist. Schools Unified School Dist. No. 233, C.A.10 (Kan.) 1998, 144 F.3d 692. Schools 148(2.1)

Substantive requirement of Individuals with Disabilities Education Act (IDEA) is that program be individually
designed to provide educational benefit to handicapped child. Union School Dist. v. Smith, C.A.9 (Cal.) 1994,
15 F.3d 1519, certiorari denied 115 S.Ct. 428, 513 U.S. 965, 130 L.Ed.2d 341. Schools 148(2.1)

Under Individuals with Disabilities Education Act (IDEA), both the school district and educational resource
agency, which acted as a liaison between the Pennsylvania Department of Education and a number of school dis-
tricts and also provided education services, could be jointly responsible for students' free and appropriate educa-
tion. Vicky M. v. Northeastern Educational Intermediate Unit, M.D.Pa.2009, 689 F.Supp.2d 721, reconsidera-
tion denied 2009 WL 4044711. Schools 148(2.1)

Because individualized education programs (IEPs) for two academic years in question were adequate, there was
no need to address appropriateness of parent's unilateral placement of child in private school or whether equity
would support award of reimbursement. D.G. v. Cooperstown Cent. School Dist., N.D.N.Y.2010, 746 F.Supp.2d
435. Schools 154(4)

Broad range of ages and performance abilities of class proposed by city department of education (DOE) did not
deprive nine-year-old student with learning disabilities of Free Appropriate Public Education (FAPE) under In-
dividuals with Disabilities Education Act (IDEA), even if placement of student in such class violated state regu-
lations requiring students in special education to be grouped together by “similarity of individual needs” and that
age range of students in special education classes who were less than 16 years old not exceed 36 months, since
students were appropriately grouped within class for instructional purposes. W.T. and K.T. ex rel. J.T. v. Bd. of
Educ. of School Dist. of New York City, S.D.N.Y.2010, 716 F.Supp.2d 270. Schools 148(3)

Failure to mandate counseling would not rise to level of procedural violation of IDEA because student would
not have been denied free appropriate public education (FAPE) as a result. M.H. v. New York City Dept. of
Educ., S.D.N.Y.2010, 712 F.Supp.2d 125, affirmed 685 F.3d 217. Schools 148(2.1)

Individualized education program (IEP) must be individualized and tailored to the “unique needs” of the child
and reasonably calculated to produce benefits (i.e., learning, progress, growth) that are significantly more than
de minimis, and gauged in relation to the potential of the child at issue; only by considering an individual child's
capabilities and potentialities may a court determine whether an education benefit provided to that child allows
for meaningful advancement. Blake C. ex rel. Tina F. v. Department of Educ., State of Hawaii, D.Hawai'i 2009,
593 F.Supp.2d 1199. Schools 148(2.1)

Goals set forth for autistic child in individualized education program (IEP) provided an individualized program
for child, and could therefore be used to determine whether child's public school placement was reasonably cal-
culated to provide child with meaningful educational benefit as required by Individuals with Disabilities Educa-
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tion Act (IDEA), and the public school placement constituted a free appropriate public education (FAPE). Wag-
ner v. Board of Educ. of Montgomery County, Maryland, D.Md.2004, 340 F.Supp.2d 603. Schools 148(3)

“Individualized Education Program” (IEP) required under Individuals with Disabilities Education Act (IDEA)
consists of a detailed written statement arrived at by a multi-disciplinary team summarizing the child's abilities,
outlining the goals for the child's education and specifying the services the child will receive. Christen G. by
Louise G. v. Lower Merion School Dist., E.D.Pa.1996, 919 F.Supp. 793. Schools 148(2.1)

School district's failure to develop written plan to provide transition services to handicapped student did not vi-
olate the Individuals with Disabilities Education Act (IDEA); student was provided with Individualized Educa-
tion Plan (IEP) from outset of his matriculation to high school, and IEP meetings were also conducted yearly to
assess his progress and formulate goals for academic year to follow. Chuhran v. Walled Lake Consol. Schools,
E.D.Mich.1993, 839 F.Supp. 465, affirmed 51 F.3d 271. Schools 155.5(1)

Modus operandi of Individuals with Disabilities Education Act (IDEA) is individualized education program
(IEP) which is developed jointly by parents and school officials and sets forth an individualized education plan
for particular disabled student, and must include statement of services to be provided to child, assessment of
child's current education levels, and annual goals set for that child. Delaware County Intermediate Unit No. 25
v. Martin K., E.D.Pa.1993, 831 F.Supp. 1206. Schools 148(2.1)

Placement decisions for handicapped students should be based on individualized educational program, and pro-
gram objectives should be written before placement. Livingston v. DeSoto County School Dist., N.D.Miss.1992,
782 F.Supp. 1173. Schools 148(2.1)

Under Education of the Handicapped Act, every school must consider individual needs of every handicapped
student and design individualized educational program appropriate for that child; task for courts is to ensure that
this individual calibration is made. Johnson v. Lancaster-Lebanon Intermediate Unit 13, Lancaster City School
Dist., E.D.Pa.1991, 757 F.Supp. 606. Schools 148(2.1); Schools 155.5(2.1)

77. ---- Conference, individualized program, free appropriate public education

There can be no individualized education program (IEP) under IDEA unless an IEP conference is conducted
first, and thus where school district never convened an IEP conference, the “draft” IEP that the district presented
to behaviorally disabled child's parents could not properly be considered an IEP. Knable ex rel. Knable v. Bex-
ley City School Dist., C.A.6 (Ohio) 2001, 238 F.3d 755, certiorari denied 121 S.Ct. 2593, 533 U.S. 950, 150
L.Ed.2d 752. Schools 148(3)

School district's failure to convene an individualized education program (IEP) conference under IDEA consti-
tuted a substantive deprivation of behaviorally disabled child's rights under IDEA, and a denial of a free appro-
priate public education (FAPE), though school officials met with parents on several occasions to discuss child's
behavioral problems and to review possible placement options for him, as lack of IEP conference denied parents
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any meaningful opportunity to participate in the IEP process, and the absence of an IEP at any time during
child's sixth-grade year caused him to lose educational opportunity, in that he did not have access to specialized
instruction and related services that were individually designed to provide educational benefit. Knable ex rel.
Knable v. Bexley City School Dist., C.A.6 (Ohio) 2001, 238 F.3d 755, certiorari denied 121 S.Ct. 2593, 533
U.S. 950, 150 L.Ed.2d 752. Schools 148(3)

Learning disabled student's individualized education plan (IEP), prepared by New York school district, was sub-
stantively deficient, and denied him free appropriate public education (FAPE) in violation of IDEA, where no
goals or objectives were discussed at special education committee meeting held prior to beginning of school
year, no eighth-grade teachers were present at meeting who could have discussed programs available to student,
placement was not determined at meeting, and another meeting was not held prior to start of school year to alle-
viate parents' concerns over student's curriculum. Davis ex rel. C.R. v. Wappingers Central School Dist.,
S.D.N.Y.2010, 772 F.Supp.2d 500, affirmed 431 Fed.Appx. 12, 2011 WL 2164009. Schools 148(3)

Evidence supported finding by special education bureau hearing officer that autistic student's parents were re-
sponsible for individualized education program (IEP) team's failure to meet before school year started and devel-
op IEP for student as required by the Individuals with Disabilities Education Act (IDEA); parents canceled a
scheduled meeting ten minutes before its start, did not appear for another meeting, and when parents sought a
meeting, it was at the end of the school year or during summer when plans had already been made that impacted
ability to gather fourteen people for IEP meeting, although school district's delay in responding to meeting re-
quests on several occasions was less than admirable. Doe ex rel. Doe v. Hampden-Wilbraham Regional School
Dist., D.Mass.2010, 715 F.Supp.2d 185. Schools 155.5(4)

78. ---- Evaluation of progress, individualized program, free appropriate public education

Goals and assessment proffered by Hawai'i Department of Education in autistic student's individualized educa-
tion program (IEP) were generally sufficient, and thus IEP constituted a free appropriate public education
(FAPE) under IDEA; IEP showed a focus on evaluating student's speech and communication progress, which
were areas identified by parent as the areas most crucial to student's development, and offered him services like
speech/language therapy and behavior intensive support to address concerns in those areas, and, with respect to
goals, the IEP provided for specific goals and areas where student needed to improve. K.D. ex rel. C.L. v. De-
partment of Educ., Hawaii, C.A.9 (Hawai'i) 2011, 665 F.3d 1110. Schools 148(3)

School district's failure to include and consider student's progress report and student profile for school year in
drafting student's individualized education program (IEP) violated student's right to free appropriate public edu-
cation (FAPE) under Individuals with Disabilities Education Act (IDEA), even though student's parents did not
provide documentation until conclusion of IEP meeting, and did not object to IEP until beginning of next school
year, where documentation was provided weeks in advance of IEP's implementation. Marc M. ex rel. Aidan M.
v. Department of Educ., Hawaii, D.Hawai'i 2011, 762 F.Supp.2d 1235. Schools 148(3)

County school board failed to properly evaluate student for a specific learning disability, and, thus, student was
not provided free appropriate public education (FAPE) required by the IDEA, although he was promoted a grade
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every year, where he consistently showed a lack of measurable progress, he was making only trivial, minimal
academic advancement toward goals in his IEP, and goals, services, and placement proposed in the IEP were not
reasonably calculated to confer an educational benefit beyond minimal academic advancement. D.B. v. Bedford
County School Bd., W.D.Va.2010, 708 F.Supp.2d 564. Schools 148(3)

Administrative law judge's (ALJ) determination, that school district's use of Kaufman Assessment Battery 2
(KABC-2) test for re-evaluation of student diagnosed with Fragile X syndrome was appropriate under Individu-
als with Disabilities Education Act (IDEA), was supported by administrative record; district's expert noted that
although test was designed for children up to 18 years of age, it was an appropriate tool for assessing the intel-
lectual functioning of persons with Fragile X. Rosinsky ex rel. Rosinsky v. Green Bay Area School Dist.,
E.D.Wis.2009, 667 F.Supp.2d 964. Schools 155.5(4)

School board's failure to include evaluation methods that would be used to evaluate autistic child's progress to-
ward four of five individualized education program (IEP) goals, though error, was mere technical defect which
did not deprive child of free and appropriate public education (FAPE); failure was mere clerical oversight, and it
was clear that child would receive education benefit from services proposed in IEP. County School Bd. of Hen-
rico County, Vir. v. Palkovics ex rel. Palkovics, E.D.Va.2003, 285 F.Supp.2d 701, reversed and remanded 399
F.3d 298. Schools 148(3)

79. ---- Substantial performance, individualized program, free appropriate public education

School committee's individualized education programs (IEP) for high school student who suffered from Asper-
ger's Syndrome, attention deficit hyperactivity disorder, and anxiety disorder were not reasonably calculated to
confer any meaningful benefit in critical area of pragmatic language skills, thus depriving student of free and ap-
propriate education (FAPE) under Individuals with Disabilities Education Act (IDEA) and Massachusetts law;
committee pointed to no assessment that addressed this need directly and offered no evidence that it provided
meaningful instruction in that area, and student's pragmatic language deficits were central component to his dis-
ability, affected his ability to transition from high school to other settings in critical way, and were well known
to committee well before IEPs in question. Dracut School Committee v. Bureau of Special Educ. Appeals of the
Massachusetts Dept. of Elementary and Secondary Educ., D.Mass.2010, 737 F.Supp.2d 35. Schools 148(3)

Evidence supported special education bureau hearing officer's findings that services provided autistic student
under expired individualized education programs (IEPs) allowed student to make progress toward achievement
of IEP goals, consistent with the Individuals with Disabilities Education Act (IDEA), despite deficiencies in data
collection; school district offered numerous tests into evidence. Doe ex rel. Doe v. Hampden-Wilbraham Re-
gional School Dist., D.Mass.2010, 715 F.Supp.2d 185. Schools 155.5(4)

District's failure to notify parent of progress of student diagnosed with Fragile X syndrome toward new indi-
vidualized educational program (IEP) goals, only 12 days into the implementation of those goals, did not render
the implementation of the IEP violative of Individuals with Disabilities Education Act (IDEA); teacher had com-
pleted the student's progress report under the previous IEP's goals, as they had been effective for almost all of
the subject semester, and an evaluation under the new standards, applicable for only 12 days, would have yiel-
ded results of questionable worth. Rosinsky ex rel. Rosinsky v. Green Bay Area School Dist., E.D.Wis.2009,
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667 F.Supp.2d 964. Schools 148(3)

School district did not provide student with free, appropriate, public education (FAPE) between the first and
fifth grades, as required under the IDEA, where student had average intellectual abilities, but his standardized
test scores in reading remained low over this five-year period, and he was still reading at a first grade level at the
end of fifth grade. C.B. v. Special School Dist. No. 1, D.Minn.2009, 641 F.Supp.2d 850, reversed 636 F.3d 981.
Schools 148(2.1)

School substantially implemented student's individualized education program (IEP), and thus provided free and
appropriate public education (FAPE) required under Individuals with Disabilities Education Act's (IDEA), even
though student did not have shared classroom aide, access to word processing device in classroom, or individu-
alized social skills training, and was not tested at beginning of school year, as required by IEP, where failure to
have classroom aide was largely due to parents' delays, student resisted using device and instead used classroom
computer, student received social skills training in group setting that was individualized for him based on IEP,
and school collected objective data in form of grades, standardized tests, and teacher observations. A.P. ex rel.
Powers v. Woodstock Bd. of Educ., D.Conn.2008, 572 F.Supp.2d 221, affirmed 370 Fed.Appx. 202, 2010 WL
1049297. Schools 148(3)

District's failure to meet specifications of student's individualized education program (IEP) to the letter with re-
gard to sessions of speech and language therapy was warranted under the circumstances and did not deprive stu-
dent of free appropriate public education (FAPE). Catalan ex rel. E.C. v. District of Columbia, D.D.C.2007, 478
F.Supp.2d 73. Schools 148(2.1)

80. ---- Special education, individualized program, free appropriate public education

Individualized education program's (IEP) provision of individualized instructional support and 1:1 after-school
support for autistic student met student's requirement for a 1:1 skills trainer, and thus IEP constituted a free ap-
propriate public education (FAPE) under IDEA, absent evidence that such services would not be on a 1:1 basis.
K.D. ex rel. C.L. v. Department of Educ., Hawaii, C.A.9 (Hawai'i) 2011, 665 F.3d 1110. Schools 148(3)

ALJ's determination in IDEA claim that student with Ehlers-Danlos Syndrome (EDS) needed special education
in gym was not supported by doctor's conclusory testimony and reports that student needed special education be-
cause he could not safely engage in unrestricted participation in various activities of the regular gym program
because his joints could be injured; school had devised a health plan that would allow student to participate in
regular gym and avoid harmful activities or reduce threat of injury during certain exercises, school considered
doctor's comments in creating health plan, doctor was not a trained educational professional, and doctor was not
familiar with the curriculum and what student needed to do in gym. Marshall Joint School Dist. No. 2 v. C.D. ex
rel. Brian D., C.A.7 (Wis.) 2010, 616 F.3d 632, rehearing and rehearing en banc denied. Schools 155.5(4)

Hearing officer and the Appeals Panel did not err in concluding that student was denied free appropriate public
education (FAPE) after she was exited from special education at the end of sixth grade because district never ad-
dressed student's specific learning disability; school district did not come forward with sufficient extrinsic evid-
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ence to overcome the prima facie validity of the hearing officer and Appeals Panel's conclusions concerning stu-
dent's grade level functioning, and assessment tools that the district used were outdated and lacking as compared
to those used by the independent evaluator. Breanne C. v. Southern York County School Dist., M.D.Pa.2010,
732 F.Supp.2d 474. Schools 148(3)

Counseling as related service was not required to provide nine-year-old student, who suffered from learning dis-
abilities, with Free Appropriate Public Education (FAPE) under Individuals with Disabilities Education Act
(IDEA); student's Individualized Education Plan (IEP) included goals and objectives to address his needs, spe-
cial education teacher testified very specifically about how he would address student's issues within his class,
city department of education (DOE) psychologist testified that IEP team did not believe student required coun-
seling because of progress he had made and fact that placement being recommended was sufficiently small
enough to provide therapeutic setting, and student had not been receiving counseling at his private school. W.T.
and K.T. ex rel. J.T. v. Bd. of Educ. of School Dist. of New York City, S.D.N.Y.2010, 716 F.Supp.2d 270.
Schools 148(3)

Hawaii Department of Education, in concluding that student's behavior needed to be addressed in an intensive
environment in order for his educational needs to be met, did not inappropriately ignore student's unique needs,
specifically his writing deficits and relationship between student's academic needs and behavior; student showed
ample behavioral issues, and based upon observation and test results, evidence at the time the IEPs were created
did not indicate student had a learning disability based on a visual processing deficit. Tracy N. v. Department of
Educ., Hawaii, D.Hawai'i 2010, 715 F.Supp.2d 1093. Schools 148(3)

Evidence supported special education bureau hearing officer's findings that autistic student's individualized edu-
cation program (IEP) was appropriate to address special education needs by using numerous teaching methodo-
logies and different teaching systems and so was consistent with Individuals with Disabilities Education Act
(IDEA) obligations, although student's parents argued IEP did not contain specific behavioral recommendations,
plans for generalization of skills, or statement of services to be provided to the student. Doe ex rel. Doe v.
Hampden-Wilbraham Regional School Dist., D.Mass.2010, 715 F.Supp.2d 185. Schools 155.5(4)

Individualized education program (IEP) for a student did not reflect evaluators' recommendations, and thus, did
not provide the student with the free appropriate public education (FAPE) required by the IDEA; every evalu-
ation and the testimony of an evaluator made clear that the student had to be instructed differently from other
students to access educational information and had to be taught in a small, structured classroom, and the IEP
failed to address those concerns. District of Columbia v. Bryant-James, D.D.C.2009, 675 F.Supp.2d 115.
Schools 148(2.1)

Purported failure of charter school to deliver additional hours of specialized instruction to learning-disabled stu-
dent did not constitute material failure to implement individualized education program (IEP), as would violate
Individuals with Disabilities Education Improvement Act (IDEIA); special education teacher's delivery of ser-
vices to student was not compromised by additional group and individualized instruction. S.S. ex rel. Shank v.
Howard Road Academy, D.D.C.2008, 585 F.Supp.2d 56. Schools 148(3)
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Learning-disabled student's eighth-grade individualized education program (IEP) was not procedurally defective
because of school district's alleged failure to make comprehensive language evaluation before its creation; IEP
was based on far more than school district's “intuitive sense,” and evaluations conducted were sufficiently com-
prehensive to ensure that student's special education needs were identified. L.R. v. Manheim Tp. School Dist.,
E.D.Pa.2008, 540 F.Supp.2d 603. Schools 148(3)

School district's Individualized Education Plan (IEP), prepared under Individuals with Disabilities Education
Act (IDEA), calling for placement of student with auditory processing and attention problems in special public
elementary school setting of nine students, receiving separate schooling in all subjects except science, fine arts,
and physical education, did not satisfy IDEA requirement that student receive free appropriate public education
(FAPE). North Reading School Committee v. Bureau of Special Educ. Appeals of Mass. Dept. of Educ.,
D.Mass.2007, 480 F.Supp.2d 479. Schools 148(3)

School district did not deny autistic student a free appropriate public education (FAPE), as required by the
IDEA, by not having a member on student's Individualized Education Program (IEP) team with the title of spe-
cial education teacher; both the assistant direct of special services for the school district and the students's case
manager and teacher were responsible for teaching student and working directly with him, which was the role
that a special education teacher would fill. Johnson ex rel. Johnson v. Olathe Dist. Schools Unified School Dist.
No. 233, Special Services Div., D.Kan.2003, 316 F.Supp.2d 960. Schools 148(3)

Individualized education program (IEP) of disabled student was deficient, under the IDEA, in that it failed to de-
scribe in sufficient detail how goals and objectives set forth in IEP were to be accomplished in student's place-
ment, it did not require that student's special education services be delivered by, or under direct supervision of,
properly certified providers, and it failed to include behavioral intervention plan. Mr. R. v. Maine School Ad-
ministrative Dist. No. 35, D.Me.2003, 295 F.Supp.2d 113. Schools 148(2.1)

81. ---- State regulation or control, individualized program, free appropriate public education

Individualized education program (IEP) prepared for student who suffered from learning disabilities satisfied
Massachusetts requirement that IEP maximize student's development where plan would have enabled student to
spend most of his school day learning along side nonhandicapped children, and provided for “mainstream facilit-
ator” who would have observed student's regular classes, worked with his teachers, and provided him with aca-
demic support classes, even though parents alleged that student enjoyed better academic progress in private
schools; under Individuals with Disabilities Education Act (IDEA), IEP must prescribe pedagogical format in
which handicapped student is educated with children who are not handicapped to maximum extent appropriate.
Amann v. Stow School System, C.A.1 (Mass.) 1992, 982 F.2d 644. Schools 154(4)

Hawai‘i Department of Education lacked consistent practice of restricting age for admitting general education
students into public school, as would allow deviation from IDEA requirement of providing free appropriate pub-
lic education (FAPE) to all disabled children from age 3 to 21, unless application of IDEA to children aged 18
through 21 was inconsistent with state law or practice, in support of Department's obligation to continue provid-
ing severely disabled student individualized education until his twenty-second birthday upon such recommenda-
tion by his individualized education plan (IEP), since Department blatantly discriminated in violation of IDEA
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and Rehabilitation Act by approving every single overage general education student while barring almost every
single overage special education student, unless approved due to settlement of legal action, and failed to provide
admitted overage special education students individualized education. B.T. ex rel. Mary T. v. Department of
Educ., State of Hawaii, D.Hawai'i 2009, 637 F.Supp.2d 856. Schools 148(2.1)

Alleged deficiencies in superseded individualized educational programs (IEP) concerning student diagnosed
with attention deficit hyperactivity disorder (ADHD) could not constitute a denial of free appropriate public edu-
cation (FAPE) justifying student's removal from district several years later and placement in a private behavioral
modification facility, notwithstanding Oregon statute governing special education hearings within two years
after date of act or omission; earlier IEPs were in effect for a limited term and were superseded before parents
ever disputed child's IEP or placement, and allowing such a claim would amount to an end-run around IDEA re-
quirement that parents give advance notice that they were rejecting placement. Ashland School Dist. v. Parents
of Student R.J., D.Or.2008, 585 F.Supp.2d 1208, affirmed 588 F.3d 1004. Schools 154(3)

Provision in disabled third-grade student's individualized educational program (IEP), calling for early dismissal
on Friday afternoons, did not violate IDEA's free appropriate public education (FAPE) requirement or Connecti-
cut's minimum school day regulation; early release provided teachers with planning time needed for student's
program and, even with early release, student's program exceeded minimum times required under regulation.
R.L. ex rel. Mr. L. v. Plainville Bd. of Educ., D.Conn.2005, 363 F.Supp.2d 222. Schools 148(2.1)

To the extent that Texas statute imposed higher burden on Texas school districts than that imposed by Individu-
als with Disabilities Education Act (IDEA) with respect to hearing-impaired students, statute clearly allowed for
use of methods of communication which did meet needs of each individual hearing-impaired student; therefore,
program provided by school district which made use of total communication method was appropriate individual-
ized education plan (IEP). Bonnie Ann F. by John R.F. v. Calallen Independent School Dist., S.D.Tex.1993, 835
F.Supp. 340, affirmed 40 F.3d 386, certiorari denied 115 S.Ct. 1796, 514 U.S. 1084, 131 L.Ed.2d 723. Schools

148(2.1)

Placement of disabled students at nonpublic schools with academic years in excess of 180 days mandated for
public schools under Maryland law did not satisfy requirements for providing extended school year (ESY) ser-
vices as part of students' individualized education programs (IEP); nonpublic schools' continuation of their regu-
lar programs into summer months did not address individualized needs of students and, even when district coun-
ted students placed in both public and nonpublic schools, only about 1% of disabled students received ESY. Re-
usch v. Fountain, D.Md.1994, 872 F.Supp. 1421, supplemented 1994 WL 794754. Schools 154(4)

82. ---- Miscellaneous actions, individualized program, free appropriate public education

District court's determination that school district's failure to implement autistic student's individual education
plan (IEP) constituted denial of free and appropriate public education (FAPE) required by Individuals with Dis-
abilities Education Act (IDEA) was not clear error, despite evidence that student made some gains in certain
skill areas, where district conceded that it failed to provide 15 hours of applied behavioral analysis (ABA) ther-
apy required by IEP, gains were not significant, and board-certified ABA therapist who subsequently worked in
student's classroom testified that student's problems were caused by failure of lead teacher and classroom aides
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to properly understand and implement ABA techniques, and that it took her several months to bring student back
to point where he previously should have and would have been if teachers had understood and properly imple-
mented ABA methodology. Sumter County School Dist. 17 v. Heffernan ex rel. TH, C.A.4 (S.C.) 2011, 642
F.3d 478. Schools 148(3)

Disabled student's individualized education plan (IEP) that allegedly deprived parents of right to meaningful
participation in development of IEP by failing to specify particular school at which autistic student would re-
ceive services was not procedurally deficient, under IDEA and implementing regulations defining IEP as includ-
ing location and educational placement of student, since “location” referred to general type of environment in
which services would be provided, and “educational placement” referred to general type of educational program,
not specific school. T.Y. v. New York City Dept. of Educ., C.A.2 (N.Y.) 2009, 584 F.3d 412, certiorari denied
130 S.Ct. 3277, 176 L.Ed.2d 1183. Schools 148(3)

District court's determination that proposed Individualized Education Program (IEP) offered autistic student a
free appropriate public education (FAPE) was not clearly erroneous; school district's expert testified in favor of
the IEP based on review of the student's prior educational history, the progress reports from private school, the
testimony of others, and observations of the school district's class for autistic children. Lt. T.B. ex rel. N.B. v.
Warwick School Committee, C.A.1 (R.I.) 2004, 361 F.3d 80. Schools 148(3)

Failure of individualized education program to refer to present educational performance or to include objective
criteria for determining whether objectives were being achieved did not invalidate program to instruct student in
regular classroom; student's most recent grades were known to parents and school officials; student would be
graded according to normal criteria used in class; and parents participated in development of program. Doe By
and Through Doe v. Defendant I, C.A.6 (Tenn.) 1990, 898 F.2d 1186, rehearing denied. Schools 148(2.1)

Fifth grade individualized education plan (IEP) was reasonably calculated to provide student, who had auditory
memory and visual motor integration disorders and had difficulty with reading, written expression, and verbal
expression, with some educational benefit, and thus was sufficient to provide student with free and appropriate
public education (FAPE) under Individuals with Disabilities Education Improvement Act (IDEA); IPE, which
recommended student's continued placement in public school, was individually tailored to student's needs as
they existed at the time and IEP provided for some educational benefit in least restrictive environment. S.H. v.
Fairfax County Bd. of Educ., E.D.Va.2012, 2012 WL 2366146. Schools 148(3)

Learning-disabled student's individualized education plan (IEP), prepared by New York school district, was pro-
cedurally deficient, and denied him free appropriate public education (FAPE) in violation of IDEA, where at-
tendees of special education committee meetings did not include regular eighth grade teacher or special educa-
tion teacher who might have worked with student. Davis ex rel. C.R. v. Wappingers Central School Dist.,
S.D.N.Y.2010, 772 F.Supp.2d 500, affirmed 431 Fed.Appx. 12, 2011 WL 2164009. Schools 148(3)

Disabled student was deprived of free appropriate public education (FAPE) to which he was entitled under
IDEA, where District of Columbia Public Schools (DCPS) materially failed to implement individualized educa-
tion program (IEP) by providing student with prescribed extended school year (ESY) services. Wilson v. District
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of Columbia, D.D.C.2011, 770 F.Supp.2d 270. Schools 148(2.1)

School district sufficiently implemented individualized education program (IEP) for disabled student suffering
from Down syndrome in compliance with IDEA; student's homeroom teacher implemented each and every page
of IEP and monitored student's progress toward each objective, and goals related to occupational therapist's and
speech pathologist's specialties were provided as required by IEP. J.D.G. v. Colonial School Dist., D.Del.2010,
748 F.Supp.2d 362. Schools 148(3)

Independent school district (ISD) did not provide student, under Individuals with Disabilities Education Act
(IDEA), a free and appropriate public education (FAPE) in connection with student and his individual education
plan (IEP); student's later unchanged IEPs were not reasonably calculated to enable him to receive educational
benefit, as they ignored student's area of weakness and chose to obscure it by highlighting student's success in
areas not impacted by his learning disability, later IEP was not individualized on basis of his assessment and
performance to meet his needs, any transition plan in IEPs was not individualized, and parents were not in-
formed and indeed were misled about student's actual level of ability until his senior year, as well as student's
positive academic and nonacademic benefits. Klein Independent School Dist. v. Hovem, S.D.Tex.2010, 745
F.Supp.2d 700. Schools 148(3)

Tenth grade class grouping for individualized education plan (IEP) of student who suffered from schizoaffective
disorder and borderline intellectual functioning violated New York regulations implementing Individuals with
Disabilities Education Act (IDEA) by placing student in class with significantly different needs; school district
did not adequately consider what progress student made at private school during previous school year, and while
differences between student and other individuals in ninth grade class grouping were not as apparent, differences
were far more obvious as tenth grade IEP was developed. E.S. ex rel. B.S. v. Katonah-Lewisboro School Dist.,
S.D.N.Y.2010, 742 F.Supp.2d 417, affirmed 2012 WL 2615366. Schools 148(3)

Autistic student's transition from private institution that he had been attending to special public school proposed
by city education department was sufficiently addressed by student's individualized education program (IEP),
for purposes of claim alleging violation of Individuals with Disabilities Education Act (IDEA), by provision of
adequately supervised paraprofessional who would have attended to student on 1:1 basis. M.S. ex rel. M.S. v.
New York City Dept. of Educ., E.D.N.Y.2010, 734 F.Supp.2d 271. Schools 148(3)

District of Columbia, Chancellor of District of Columbia Public Schools (DCPS), and District Superintendent of
Education violated Rehabilitation Act in connection with their failure to provide disabled students with free ap-
propriate public education (FAPE) required by IDEA and to comply with their Child Find obligations under
IDEA, as they showed bad faith or gross misjudgment; defendants knew they were not in compliance with their
legal obligations yet failed to change their actions, their relative provision of services under IDEA was lower
than that of every state in the country, in most cases significantly so, and their failures were departure from ac-
cepted educational practices throughout the country. DL v. District of Columbia, D.D.C.2010, 730 F.Supp.2d 84
. Schools 148(2.1)

Individual education program (IEP) prepared by school district for child with learning disability was substant-
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ively adequate, and thus child's parent was not entitled to reimbursement for private school tuition after she uni-
laterally withdrew him from public school, even though IEP did not mention developmental reading class re-
commended by committee on special education (CSE), where recommendation to enroll child in developmental
reading class was made at properly convened CSE meeting, class was included on child's class schedule, class
was mainstream class open to all students, child was in fact enrolled in developmental reading class taught by
certified reading specialist, and child was otherwise progressing adequately. M.F. v. Irvington Union Free
School Dist., S.D.N.Y.2010, 719 F.Supp.2d 302. Schools 148(3)

Alleged deficiencies in Individualized Education Plan (IEP), including vague and generic annual goals and
blank measurement method box for each goal, did not rise to level of material procedural violation that would
deny student with learning disabilities Free Appropriate Public Education (FAPE) under Individuals with Disab-
ilities Education Act (IDEA). W.T. and K.T. ex rel. J.T. v. Bd. of Educ. of School Dist. of New York City,
S.D.N.Y.2010, 716 F.Supp.2d 270. Schools 148(3)

Student's individualized educational program (IEP) placements in Hawaii Department of Education's day treat-
ment program for children and subsequently in community-based educational program were appropriate within
meaning of Individuals with Disabilities Education Act (IDEA); mother agreed to the placements at the time
they were made, school officials balanced student's immaturity, behavioral issues, size, age, and academic
levels, student received an educational benefit from the IEPs, having shown tremendous improvement in his ac-
tions, behaviors, and attitude, time outs and isolation strategies were designed to help control student's anger,
and other children's disabilities at placement center were not shown to have a harmful effect on student. Tracy
N. v. Department of Educ., Hawaii, D.Hawai'i 2010, 715 F.Supp.2d 1093. Schools 154(2.1)

Any lack of communication between autistic student's parents and school district did not prevent district from
providing free and appropriate public education (FAPE) to student consistent with the Individuals with Disabilit-
ies Education Act (IDEA), although the IDEA required that parents be notified of proposed changes in their
child's education placement or provision of FAPE; parents made no showing how possible implementation and
notification issues prevented student from benefiting from services school district provided, and parents received
progress reports. Doe ex rel. Doe v. Hampden-Wilbraham Regional School Dist., D.Mass.2010, 715 F.Supp.2d
185. Schools 148(3)

The failure of the individualized education program (IEP) to recommend a specific school placement location
for student diagnosed with autism did not render the IEP procedurally inadequate under the Individuals with
Disabilities Education Improvement Act (IDEIA), where the IEP set forth the recommended student to teacher
ratio and classroom setting, and it was undisputed that the student was placed at the school of his parents'
choice. M.N. v. New York City Dept. of Educ., Region 9 (Dist. 2), S.D.N.Y.2010, 700 F.Supp.2d 356. Schools

148(3)

Requirement in individualized educational program (IEP) that student diagnosed with Fragile X syndrome use
adaptive clip-type holder for his identification tag was appropriately implemented under the Individuals with
Disabilities Education Act (IDEA); teacher and parent had observed that the lanyard for tag was bothering stu-
dent and teacher thereafter obtained approval to exempt student from the lanyard requirement and allow for a
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clip. Rosinsky ex rel. Rosinsky v. Green Bay Area School Dist., E.D.Wis.2009, 667 F.Supp.2d 964. Schools
148(3)

Private school for students with learning disorders did not offer grade school student, who had a learning disab-
ility in the language arts, an education in the least restrictive environment, and thus it was not an appropriate
placement, such that school district was not required under IDEA to reimburse student's parent's for tuition at
private school; public school program offered by school district, but which parents declined, offered educational
services similar to private school but in a less restricted environment, student benefited from the social oppor-
tunities available in the general education environment, and student performed well in non-language subjects
and had an average intellectual capacity. C.B. v. Special School Dist. No. 1, D.Minn.2009, 641 F.Supp.2d 850,
reversed 636 F.3d 981. Schools 154(4)

Individualized education program (IEP) was not substantively deficient, for purposes of parents' request for re-
imbursement for cost of private school placement of their autistic son, insofar as recommendation of ten hours
per week of at-home behavior therapy met standard that IEP be reasonably calculated to enable child to receive
educational benefits; parents' own expert witness testified that if student was in school for 25 hours per week,
eight or ten hours of at-home behavior therapy was sufficient, IDEA did not require written recommendation
prior to meeting indicating that ten hours was appropriate amount of behavioral therapy, and parents' bills
showed that student's total behavior therapy hours were in range of 90 per month. E.G. v. City School Dist. of
New Rochelle, S.D.N.Y.2009, 606 F.Supp.2d 384. Schools 154(4)

Individualized education program (IEP) proposed by school district for student with an emotional disability and
a learning disability in math was reasonably calculated to provide student with a free appropriate public educa-
tion (FAPE) as required under IDEA, even though IEP did not provide for pull-out services in math, organiza-
tion, and study skills; student's parents had previously objected to the implementation of pull-out services, and
IEP contained many services that were not contained in earlier IEP under which student had made marked aca-
demic and social progress, including obtaining grade of “average” in math and grade of “above average” in her
other academic subjects. Kasenia R. ex rel. M.R. v. Brookline School Dist., D.N.H.2008, 588 F.Supp.2d 175.
Schools 148(3)

Evidence supported determination of hearing officer that individualized education program (IEP) placing autistic
elementary school student in district's autistic program was not appropriate, as it was not tailored to child; spe-
cific sections of IEP and evaluation report employed boilerplate language and recommendations, lacked spe-
cificity necessary to implement some of its goals, was incomplete when presented to parents, and contained only
promise that district would develop plan for transitioning child from private school to district program, despite
importance of transitioning to child's needs. A.Y. v. Cumberland Valley School Dist., M.D.Pa.2008, 569
F.Supp.2d 496. Schools 155.5(4)

Learning-disabled student's eighth-grade individualized education program (IEP) was in substantive compliance
with IDEA, despite student's contention it contained double-block schedule employing teacher's aide that was
not designed to and did not meet her needs. L.R. v. Manheim Tp. School Dist., E.D.Pa.2008, 540 F.Supp.2d 603.
Schools 148(3)
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School district placement specialist's notes during placement meeting regarding learning disabled student did not
constitute a valid and complete individualized education program (IEP) under Individuals with Disabilities Edu-
cation Act (IDEA); notes were not in a written form that was capable of distribution, and contained substantive
omissions and sarcastic language. Mewborn ex rel. N.V. v. Government of Dist. of Columbia, D.D.C.2005, 360
F.Supp.2d 138. Schools 148(3)

Individualized education program (IEP) developed for disabled student was developed and implemented in man-
ner reasonably calculated to enable student to receive meaningful educational benefit, as required to support
finding that student received free appropriate public education (FAPE) to which he was entitled under Individu-
als with Disabilities Education Act (IDEA), especially where student's parents did not object to substance or im-
plementation of IEP at any time; IEP was individualized on basis of student's assessment and performance, and
student was provided with homebound instruction, offered tutorial support, and allowed to make up all work
missed during his excused absences. Tracy v. Beaufort County Bd of Ed., D.S.C.2004, 335 F.Supp.2d 675.
Schools 148(2.1)

Individualized education program (IEP) for learning disabled student was reasonably calculated to provide free
appropriate public education, as required by the IDEA; although the IEP did not include additional programming
recommended by two separately hired experts, the IEP included programming concerning class size, as well as
services including speech therapy and multi-sensory education sessions to improve student's vocabulary and
comprehension skills. Watson ex rel. Watson v. Kingston City School Dist., N.D.N.Y.2004, 325 F.Supp.2d 141,
affirmed 142 Fed.Appx. 9, 2005 WL 1791553, certiorari denied 126 S.Ct. 1040, 546 U.S. 1091, 163 L.Ed.2d
857. Schools 148(3)

Individual educational program (IEP) proposed by school district for learning and behaviorally disabled student
contained adequate statement of specific educational services to be provided and extent to which student would
be able to participate in regular educational programs, as mandated by Individuals with Disabilities Education
act (IDEA); IEP indicated that student's academic and non-academic programs required his participation in sci-
ence, math, art, industrial art, physical education and lunch, and discussed at length extent of student's participa-
tion and his projected ability to perform in those areas. Board of Educ. of Avon Lake City School Dist. v.
Patrick M. By and Through Lloyd and Faith M., N.D.Ohio 1998, 9 F.Supp.2d 811, remanded 215 F.3d 1325.
Schools 148(3)

Proposed Individualized Educational Plan (IEP) which enabled hearing-impaired student to continue in program
in which he had made demonstrable educational progress and which would continue to afford student education-
al benefits met substance requirement of Individuals with Disabilities Education Act (IDEA). Logue By and
Through Logue v. Shawnee Mission Public School Unified School Dist. No. 512, D.Kan.1997, 959 F.Supp.
1338, affirmed 153 F.3d 727. Schools 148(2.1)

Individualized Education Program (IEP) proposed by school district offered dyslexic student free appropriate
public education as required by Individuals with Disabilities Education Act (IDEA); student's inability to read,
write or perform math upon her entry into fourth grade was not fault of her public education, instructional re-
gime in public school was not materially different than that employed in private school for disabled students to
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which student's parents unilaterally transferred her, student's objective achievements in private school were not
appreciably different than at public school and may in fact have regressed somewhat, and student's exposure to
mainstreamed environment in public school was beneficial to her socialization skills. Independent School Dist.
No. 283, St. Louis Park, Minn. v. S.D. By and Through J.D., D.Minn.1995, 948 F.Supp. 860, affirmed 88 F.3d
556. Schools 148(3)

School district established by preponderance of the evidence that dyslexic elementary student was adequately
grouped with children possessing similar requirements and that his individualized education program (IEP) was
reasonably calculated and implemented to produce educational benefits, though student had some altercations
with another student in special education class and parent disagreed with reading instructional technique used by
special educational teacher. Wall by Wall v. Mattituck-Cutchogue School Dist., E.D.N.Y.1996, 945 F.Supp. 501
. Schools 155.5(4)

Evidence established appropriateness of individualized education plan (IEP) for handicapped student in public
school, even though there was abundant evidence of beneficial effect that year in private school had on student's
educational process; IEP addressed student's educational needs in written language, organizational skills, math,
and reading and provided behavioral management system to help develop positive attitude toward school. Lewis
v. School Bd. of Loudoun County, E.D.Va.1992, 808 F.Supp. 523. Schools 155.5(4)

Individualized education program developed by school district was reasonably calculated to enable child to re-
ceive educational benefits, despite lack of sufficient detail and failure to fully integrate child's resource room
activities with other areas in child's schooling; program recognized child's difficulties, established goal of in-
creased skills in mainstream classes and allowed for monitoring of progress on daily or weekly basis. Hiller by
Hiller v. Board of Educ. of Brunswick Cent. School Dist., N.D.N.Y.1990, 743 F.Supp. 958. Schools
148(2.1)

83. Amendment of individualized educational program, free appropriate public education

Consensus among members of individualized education plan (IEP) team did not require a revised IEP to incor-
porate the recommendations from IEP team; mere fact that all participants were in agreement did not translate
into a substantive entitlement to a particular educational service under Individuals with Disabilities Education
Act (IDEA), without a revision to the IEP. W.A. v. Pascarella, D.Conn.2001, 153 F.Supp.2d 144.

84. Delay of individualized educational program, free appropriate public education

Delay in school district's development and review of individualized education programs (IEPs) prepared for
learning disabled student did not deprive student of right to free appropriate public education (FAPE); any delay
was not prejudicial where student was not actually educated under district's proposed IEPs. Grim v. Rhinebeck
Central School Dist., C.A.2 (N.Y.) 2003, 346 F.3d 377. Schools 155.5(1)

School district's assertion that individual educational program (IEP) prepared for learning disabled student was
merely “first draft” that would have been refined before commencement of school year did not preclude district's
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liability for reimbursement of student's expenses at private school for that year based on inadequate IEP, in view
of finding that district told student's parents that it had no intention of amending IEP until well after school year
began. Cleveland Heights-University Heights City School Dist. v. Boss By and Through Boss, C.A.6 (Ohio)
1998, 144 F.3d 391. Schools 148(3)

Although delay in resolving matters regarding educational program of handicapped child is extremely detriment-
al to his development, the Education of the Handicapped Act, §§ 602-620, as amended, 20 U.S.C.A. §§ 1401-
1420, prefers that individualized education programs and, by extension, interim services be a product of good-
faith cooperation and negotiation among parties. David D. v. Dartmouth School Committee, C.A.1 (Mass.) 1985,
775 F.2d 411, certiorari denied 106 S.Ct. 1790, 475 U.S. 1140, 90 L.Ed.2d 336. Schools 148(2.1)

Delay in student's placement in Hawaii Department of Education's intermediate home school, which was to fol-
low a temporary placement in day treatment program, did not deny student a free appropriate public education
(FAPE) in the least restrictive environment as required by Individuals with Disabilities Education Act (IDEA);
any delay in student's placement was due to re-assessment being conducted at mother's request and also due to
mother's cancellation of three scheduled individualized educational program (IEP) meetings, and temporary
placement would likely have served to aid student's transition from more restrictive environment of day treat-
ment program to program where student would be receiving services at the home school. Tracy N. v. Depart-
ment of Educ., Hawaii, D.Hawai'i 2010, 715 F.Supp.2d 1093. Schools 154(3)

Absence of individualized education program (IEP) by first day of classes did not result in denial of a free ap-
propriate public education (FAPE); IEP could have been in place less than one week after classes began, and
week's delay was a minor procedural error. C.H. v. Cape Henlopen School Dist., D.Del.2008, 566 F.Supp.2d 352
, affirmed 606 F.3d 59. Schools 148(2.1)

Notwithstanding school's delay in developing functional behavior plan for child, administrative record of hear-
ing requested by learning disabled child's parents to determine appropriateness of child's education program sup-
ported hearing officer's determination that school district complied with mainstreaming directive under Individu-
als with Disabilities Education Act (IDEA) through provision of supplementary aids and services; teachers testi-
fied that they spent substantial amount of time on curriculum modification to accommodate child, parents were
included in every step of development of child's education program and consulted about retention of inclusion
consultant, and staff working with child had significant professional experience and experience with child. P. ex
rel. Mr. P. v. Newington Bd. of Educ., D.Conn.2007, 512 F.Supp.2d 89, affirmed 546 F.3d 111. Schools
155.5(4)

Four-month delay, in responding to grandmother's request that special education services being provided to
learning disabled student be reevaluated, was not denial of free appropriate public education (FAPE) in violation
of Individuals with Disabilities Education Act (IDEA), when there was lack of emergency need for reevaluation,
current evaluations existed, and school was unable to determine why reevaluation was necessary from grand-
mother's initial request. Herbin ex rel. Herbin v. District of Columbia, D.D.C.2005, 362 F.Supp.2d 254. Schools

148(3)
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School district's delay in formulating individualized education program (IEP) for student, who had speech and
language impairment, and determining her placement did not violate student's rights to free and appropriate pub-
lic education (FAPE) under the IDEA, where IDEA's 120-day period for developing IEP and selecting place-
ment expired during summer months, student's IEP did not require extended school year (ESY) services, and
IEP was in place when student began academic school year. Shaw v. District of Columbia, D.D.C.2002, 238
F.Supp.2d 127. Schools 148(3)

School's failure to “accelerate” preparation and implementation of individualized education program (IEP) for
eighth grade student was not procedural error, under IDEA, despite student's alleged history of unmet needs;
parents had actively concealed previously unaddressed problems. J.S. v. Shoreline School Dist.,
W.D.Wash.2002, 220 F.Supp.2d 1175. Schools 148(2.1)

85. Expiration of program, free appropriate public education

School district's failure to convene meeting to conduct reevaluation of student's individualized education pro-
gram (IEP) before his current IEP expired did not violate student's right to free and appropriate public education
(FAPE) under Individuals with Disabilities Education Act (IDEA), where district continued to provide services
to student pursuant to his expired IEP. Wanham v. Everett Public Schools, D.Mass.2008, 550 F.Supp.2d 152.
Schools 148(2.1)

86. Procedure, free appropriate public education

Parents and minor child seeking reimbursement for educational expenses under Individuals with Disabilities
Education Act (IDEA) failed to establish that school district did not comply with statutory procedures in devel-
oping proposed individualized education program (IEP); parents were not denied meaningful participation at IEP
meetings, and autistic child's placements and programs were not finalized before IEP goals and objectives were
determined. T.P. ex rel S.P. v. Mamaroneck Union Free School Dist., C.A.2 (N.Y.) 2009, 554 F.3d 247. Schools

148(3)

A procedurally defective individualized education program (IEP) does not automatically entitle a party to relief
under the IDEA; in evaluating whether a procedural defect has deprived a student of a free appropriate public
education (FAPE), the court must consider the impact of the procedural defect, and not merely the defect per se.
School Bd. of Collier County, Fla. v. K.C., C.A.11 (Fla.) 2002, 285 F.3d 977. Schools 148(2.1)

Procedural and technical deficiencies in handicapped child's individualized education plan (IEP) that were iden-
tified by hearing officer and review officer in state administrative proceeding under Individuals with Disabilities
Education Act (IDEA) did not materially affect resolution of core issue of whether child's parents were entitled
to reimbursement for unilaterally placing child in private school, and, thus, did not entitle child to additional re-
lief on judicial review. Independent School Dist. No. 283 v. S.D. by J.D., C.A.8 (Minn.) 1996, 88 F.3d 556.
Schools 155.5(5)

School district deprived student of free appropriate public education by failing to comply with procedures for
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preparing individualized education program--requirement to obtain input and participation of parents, regular
classroom teacher, and representative of parochial school attended by student--even though parents did not file
dissenting report, and whether or not the procedural faults caused student to loose benefits. W.G. v. Board of
Trustees of Target Range School Dist. No. 23, Missoula, Mont., C.A.9 (Mont.) 1992, 960 F.2d 1479. Schools

155.5(1)

New Jersey school board substantially satisfied IDEA's procedural requirements, and individualized education
programs (IEPs) for two school years in question were not procedurally defective despite arguments by disabled
student and her parents that they contained only goal for reading which was aligned to outdated core curriculum
content standards and did not address all of student's areas of need to progress appropriately in general education
curriculum, lacked objective assessment of student's levels of performance, and were not implemented properly
because student did not have special education teacher for two-month period even though IEP provided for one.
H.M. ex rel. B.M. v. Haddon Heights Bd. of Educ., D.N.J.2011, 822 F.Supp.2d 439. Schools 148(3)

Substantial evidence supported hearing officer's determination that compounding of procedural violations resul-
ted in student's denial of free appropriate public education (FAPE); hearing officer cited five procedural errors
which gave rise to her conclusion that second Manifestation Determination Review (MDR) was procedurally
flawed and that MDR team failed to comply with Virginia Department of Education's (VDOE's) corrective ac-
tion plan, (1) MDR team fragmented manifestation determination inquiry by addressing only one question, (2)
different individuals were present at second MDR than were present at first, (3) student's parent was denied par-
ental participation, (4) MDR team conducted only record review of the evidence, and (5) MDR team failed to re-
view student's psychiatric report which had not been available during first MDR. School Bd. of the City of Nor-
folk v. Brown, E.D.Va.2010, 769 F.Supp.2d 928. Schools 155.5(4)

Hearing officer in IDEA case involving student with autism and cerebral palsy did not commit reversible error
in finding that individualized education program (IEP) team meetings were not properly attended, adequate test-
ing was not performed by school district, goals and objectives were not sufficiently measurable, and recom-
mendations of qualified experts were ignored, concluding accordingly that IEPs could not be reasonably calcu-
lated to provide a meaningful educational benefit to student, and that IEPs for three consecutive years denied
student a free appropriate public education (FAPE). Anchorage School Dist. v. D.S., D.Alaska 2009, 688
F.Supp.2d 883. Schools 148(3)

Individualized education program (IEP) was not procedurally defective, for purposes of parents' request for re-
imbursement for cost of private school placement of their autistic son, insofar as it gave them an adequate op-
portunity to participate in its development; IDEA did not require parental presence during actual drafting of
written education program document, and parents had adequate opportunity to respond to goals in written educa-
tion program after it was drafted. E.G. v. City School Dist. of New Rochelle, S.D.N.Y.2009, 606 F.Supp.2d 384.
Schools 154(4)

Individualized education program (IEP) was not procedurally defective, for purposes of parents' request for re-
imbursement for cost of private school placement of their autistic son, insofar as they claimed that school district
had predetermined student's class assignment and location of his behavior therapy. E.G. v. City School Dist. of
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New Rochelle, S.D.N.Y.2009, 606 F.Supp.2d 384. Schools 154(4)

Under the IDEA, only procedural inadequacies that cause substantive harm to the child or his parents, meaning
that they individually or cumulatively result in the loss of educational opportunity or seriously infringe on a par-
ent's participation in the creation or formulation of the individualized education plan (IEP), constitute a denial of
a Free Appropriate Public Education (FAPE). Matrejek v. Brewster Cent. School Dist., S.D.N.Y.2007, 471
F.Supp.2d 415, affirmed 293 Fed.Appx. 20, 2008 WL 3852180. Schools 148(2.1)

Failure of District of Columbia Public Schools (DCPS) to comply with IDEA's procedures was not dispositive of
whether learning disabled student was denied a free appropriate public education (FAPE), and IDEA claim was
viable only if those procedural violations affected student's substantive rights. Roark ex rel. Roark v. District of
Columbia, D.D.C.2006, 460 F.Supp.2d 32. Schools 148(3)

Student's mother failed to establish that alleged procedural violation, that occurred when State of Hawai‘i De-
partment of Education (DOE) cut hours of student's intensive instructional services consultant (IISC), deprived
student with Asperger's Syndrome of a meaningful educational benefit required by the IDEA. B.V. v. Depart-
ment of Educ., State of Hawaii, D.Hawai'i 2005, 451 F.Supp.2d 1113, affirmed 514 F.3d 1384. Schools
148(3)

School district's committee on special education, in developing elementary school student's individualized edu-
cation program (IEP), had sufficient current evaluative information with which to adequately identify student's
progress and levels of performance, and to make needed adjustments to IEP goals and objectives, and thus, dis-
trict did not violate procedure required by IDEA; although transcript of committee hearing revealed that profes-
sional judgment was used in assessing learning disabled student's progress, committee also reviewed results
from numerous tests and evaluations, including tests measuring student's written language, reading, and math
abilities, and language and phonological tests conducted by student's language therapist. Viola v. Arlington
Central School Dist., S.D.N.Y.2006, 414 F.Supp.2d 366. Schools 148(3)

School district's offer of multiple placement types rather than a specific, firm recommendation constituted a pro-
cedural violation of Individuals with Disabilities Education Act (IDEA), and, that procedural violation resulted
in a denial of a free appropriate public education (FAPE) for child; district's offer of various types of
classrooms, located at a number of different school sites, with varying school-day durations, was not a clear, co-
herent offer which mother reasonably could evaluate and decide whether to accept or appeal. Glendale Unified
School Dist. v. Almasi, C.D.Cal.2000, 122 F.Supp.2d 1093. Schools 154(2.1)

Nature and number of procedural violations of the IDEA established that learning disabled student was not given
educational opportunity that procedural requirements of the IDEA were intended to protect; school district did
not convene impartial hearing within 45 days of parent's request and did not have individual educational pro-
gram (IEP) ready to implement at start of school year, did not include in IEP statement of student's present level
of educational functioning, specifically in his areas of deficit, did not include in IEP statement of objective
strategies to evaluate progress, and did not prepare written report of basis for determination that student was
learning disabled. Evans v. Board of Educ. of Rhinebeck Cent. School Dist., S.D.N.Y.1996, 930 F.Supp. 83.
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Schools 148(3)

87. Benefit educationally from instruction, free appropriate public education

Requirement under this chapter of “free appropriate public education” is satisfied when state provides personal-
ized instruction with sufficient support services to permit handicapped child to benefit educationally from that
instruction; such instruction and services must be provided at public expense, must meet state's educational
standards, must approximate grade levels used in state's regular education, and must comport with child's indi-
vidualized educational plan, as formulated in accordance with requirements under this chapter, and if child is be-
ing educated in regular classrooms, the individualized educational plan should be reasonably calculated to en-
able child to achieve passing marks and advance from grade to grade. Board of Educ. of Hendrick Hudson Cent-
ral School Dist., Westchester County v. Rowley, U.S.N.Y.1982, 102 S.Ct. 3034, 458 U.S. 176, 73 L.Ed.2d 690.
See, also, Adams Cent. School Dist. No. 090 v. Deist, 1983, 338 N.W.2d 591, 215 Neb. 284. Schools
148(2.1)

District Court's failure to enunciate the correct “meaningful benefit” test under IDEA was not fatal to its determ-
ination that individualized education program (IEP) offered handicapped child a free appropriate public educa-
tion (FAPE), where, under the proper standard, the evidence in the record was more than sufficient to support a
finding that the school board's program would confer on child a meaningful educational benefit in light of his in-
dividual needs and potential. T.R. v. Kingwood Tp. Bd. of Educ., C.A.3 (N.J.) 2000, 205 F.3d 572. Schools
155.5(2.1)

Individualized educational programs (IEP) provided to hearing impaired student were reasonably calculated to
provide student with free appropriate public education (FAPE) and student actually received educational bene-
fits during school year; both hearing and reviewing officers at administrative level found that student had made
various degrees of progress during school year in which IEPs were in effect, despite fact that her progress was
not steady in all areas, student's parents were in constant communication with student's teacher's and were aware
of her status at school, and school made changes in IEP to respond to parents' frustration with student's progress,
but parents removed student before new IEP could be implemented. O'Toole By and Through O'Toole v. Olathe
Dist. Schools Unified School Dist. No. 233, C.A.10 (Kan.) 1998, 144 F.3d 692. Schools 148(2.1)

Evidence supported district court's conclusion that any benefit to handicapped student from school district's
placement of him in day program was trivial and was not sufficient to satisfy Rowley standard under Individuals
with Disabilities Education Act (IDEA) requiring that school district provide instruction sufficient to confer
some educational benefit upon handicapped child. M.C. on Behalf of J.C. v. Central Regional School Dist.,
C.A.3 (N.J.) 1996, 81 F.3d 389, certiorari denied 117 S.Ct. 176, 519 U.S. 866, 136 L.Ed.2d 116. Schools
155.5(4)

“Appropriate placement” is that which enables handicapped child to obtain some benefit from public education
that child is receiving, not necessarily maximization of potential. Teague Independent School Dist. v. Todd L.,
C.A.5 (Tex.) 1993, 999 F.2d 127. Schools 154(2.1)
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If educational benefits from individualized educational plan (IEP) for handicapped child are adequate, based on
surrounding and supporting facts, Education for All Handicapped Children Act (EAHCA) requirements have
been satisfied and, while a trifle might not represent adequate benefits, maximum improvement is never re-
quired. JSK By and Through JK v. Hendry County School Bd., C.A.11 (Fla.) 1991, 941 F.2d 1563. Schools
148(2.1)

Hearings officer failed to determine whether department of education's placement provided for in individualized
educational program (IEP) was reasonably calculated to provide special education student with meaningful edu-
cational benefit at time IEP was developed and implemented, as required to determine whether to uphold appro-
priateness of placement under Individuals with Disabilities Education Act (IDEA). Aaron P. v. Hawaii, Dept. of
Educ., D.Hawai'i 2012, 2012 WL 4321715. Schools 155.5(1)

Preponderance of the evidence supported determination of state review officer (SRO) that disabled student's in-
dividualized education programs (IEPs) were reasonably calculated to enable student to receive educational be-
nefits and that school district and board of education provided student with a free appropriate public education
(FAPE) required by Individuals with Disabilities Education Act (IDEA), despite parents' desire for more reading
instruction, and therefore, did not warrant reimbursing parents upon their unilateral withdrawal of student and
placement in private school; district evaluated student's test scores, reports from private school from previous
year, and teacher reports in creating IEPs, parents only objected to reading instruction provisions, IEPs provided
two 40 minute sessions of reading instruction per week in a group of five students based on student's decrease in
reading comprehension scores for the year, and district felt additional reading instruction would take too much
time away from general education classes. E.W.K. ex rel. B.K. v. Board of Educ. of Chappaqua Cent. School
Dist., S.D.N.Y.2012, 2012 WL 3205571. Schools 154(4); Schools 155.5(4)

Learning disabled student's individualized education program (IEP) was not substantively deficient, as would vi-
olate Individuals with Disabilities Education Act (IDEA), despite contention by student's parents that student re-
ceived no educational benefits during his entire time at school district; in twelve measures student was tested for
reading and comprehension, student advanced by as much as six months on three measures, declined a few
months on two measures, and advanced average of three months on all measures during his time at school dis-
trict. G.R. ex rel. Russell v. Dallas School Dist. No. 2, D.Or.2011, 823 F.Supp.2d 1120. Schools 148(3)

Proposed individualized education program (IEP) for disabled student suffering from Down syndrome was reas-
onably calculated to provide him meaningful educational benefits in compliance with IDEA; proposed IEP was
focused on training student to function independently in community based on his age and necessity to transition
him into independent living, it was formulated based on current, reliable data available to IEP team and was in-
dividualized for student's reasonable, defined goals, it addressed parental concerns where appropriate, and it
built upon student's existing knowledge and strengths. J.D.G. v. Colonial School Dist., D.Del.2010, 748
F.Supp.2d 362. Schools 148(3)

Individualized education plan (IEP) provided student who suffered from schizoaffective disorder and borderline
intellectual functioning free appropriate public education (FAPE) for his ninth grade year under Individuals with
Disabilities Education Act (IDEA) and New York regulations; given what committee on special education (CSE)
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knew about student at time it was developing IEP, recommended class was reasonably calculated to enable stu-
dent to receive educational benefits. E.S. ex rel. B.S. v. Katonah-Lewisboro School Dist., S.D.N.Y.2010, 742
F.Supp.2d 417, affirmed 2012 WL 2615366. Schools 148(3)

Student's individual education plan (IEP) was not reasonably calculated to enable him to receive educational be-
nefits, as required by the IDEA, where school board did not use psychological testing to evaluate student for
specific learning disability, or to make any eligibility determinations regarding specific learning disability, even
though he appeared to have a disorder in one or more of basic psychological processes involved in understand-
ing or in using language, and student's eligibility documentation did not disclose any statements whether he had
a specific learning disability, nor any basis for making that determination. D.B. v. Bedford County School Bd.,
W.D.Va.2010, 708 F.Supp.2d 564. Schools 148(3)

“Meaningful educational benefit” standard is appropriate standard against which to measure an individualized
education program's (IEP) adequacy under Individuals with Disabilities Education Act (IDEA). Blake C. ex rel.
Tina F. v. Department of Educ., State of Hawaii, D.Hawai'i 2009, 593 F.Supp.2d 1199. Schools 148(2.1)

Emotionally disabled elementary school student received educational benefit, as required in order for district to
comply with Individuals with Disabilities Education Act (IDEA) mandate that he receive free appropriate public
education (FAPE), when he did good quality academic work, while in regular classes during spring semester and
later when home schooled by district teacher. Keith H. v. Janesville School Dist., W.D.Wis.2003, 305 F.Supp.2d
986. Schools 148(3)

Individualized Education Program (IEP) was reasonably calculated to confer educational benefits on dyslexic
student, and thus satisfied IDEA, even though it did not incorporate parents' request for private school placement
where student could receive on-on-one teaching using Orton-Gillingham approach; there was evidence that stu-
dent's reading skills had improved in public school setting which plan proposed to continue. Antonaccio v.
Board of Educ. of Arlington Cent. School Dist., S.D.N.Y.2003, 281 F.Supp.2d 710. Schools 148(3)

Learning and behaviorally disabled student received meaningful educational benefit under individual education-
al programs (IEPs) developed and offered by school district pursuant to Individuals with Disabilities Education
Act (IDEA); student's parents approved all IEPs at issue, student's academic performance improved under IEPs,
neither student nor his parents ever expressed dissatisfaction with school district's efforts or programs, and cred-
ible expert testimony before hearing officer had indicated that IEPs were satisfactory. Board of Educ. of Avon
Lake City School Dist. v. Patrick M. By and Through Lloyd and Faith M., N.D.Ohio 1998, 9 F.Supp.2d 811, re-
manded 215 F.3d 1325. Schools 148(3)

Individual educational program (IEP) developed under the IDEA was not reasonably calculated to confer educa-
tional benefit on dyslexic high school student where conclusions of hearing officer and state review officer were
directly contradicted by testimony of each of the experts on dyslexia, student's academic performance showed no
improvement and even deteriorated since he began receiving special education at public high school, district's
experts in special education had no specific expertise in area of student's disability, and hearing officers could
not have reasonably concluded that student's education was not significantly impeded or adversely affected by
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his emotional difficulties, which were directly associated with his learning disability. Evans v. Board of Educ. of
Rhinebeck Cent. School Dist., S.D.N.Y.1996, 930 F.Supp. 83. Schools 148(3)

Whether free public education is “appropriate public education” as required by IDEA depends on whether edu-
cation is sufficient to confer some educational benefit on the handicapped child, and child's grades, test scores,
and advancements from one grade level to the next are important evidence for court to consider when assessing
whether child has benefitted from her education. Fort Zumwalt School Dist. v. Missouri State Bd. of Educ.,
E.D.Mo.1996, 923 F.Supp. 1216, affirmed in part , reversed in part 119 F.3d 607, rehearing and suggestion for
rehearing en banc denied, certiorari denied 118 S.Ct. 1840, 523 U.S. 1137, 140 L.Ed.2d 1090. Schools
148(2.1)

As expressed in Individuals with Disabilities Education Act (IDEA), implicit in congressional purpose of
providing “free appropriate education” is requirement that education to which access is provided be sufficient to
confer some educational benefit upon handicapped child. Ciresoli v. M.S.A.D. No. 22, D.Me.1995, 901 F.Supp.
378. Schools 148(2.1)

Disabled child's individualized education program (IEP) meets requirements of free appropriate public education
if state has complied with procedures set forth in Individuals with Disabilities Education Act (IDEA) and if IEP
developed through IDEA's procedures is reasonably calculated to enable child to receive educational benefits.
Metropolitan Nashville and Davidson County School System v. Guest, M.D.Tenn.1995, 900 F.Supp. 905.
Schools 148(2.1)

School educational agency is required to show that each individualized education program (IEP) for its handi-
capped students is reasonably calculated to confer educational benefit and to allow student to progress ad-
equately from grade to grade, but school district is not required to show that IEP will in fact confer educational
benefits. Board of Educ. of Downers Grove Grade School Dist. No. 58 v. Steven L., N.D.Ill.1995, 898 F.Supp.
1252, vacated 89 F.3d 464, 153 A.L.R. Fed. 673, motion denied 117 S.Ct. 1242, 520 U.S. 1113, 137 L.Ed.2d
325, certiorari denied 117 S.Ct. 1556, 520 U.S. 1198, 137 L.Ed.2d 704. Schools 148(2.1)

Standard for appropriateness of free public education for disabled student is access to specialized instruction and
related services that are individually designed to confer some meaningful educational benefit on the child. Swift
By and Through Swift v. Rapides Parish Public School System, W.D.La.1993, 812 F.Supp. 666, affirmed 12
F.3d 209. Schools 148(2.1)

Standard to be employed in assessing whether or not individualized education plan (IEP) provides appropriate
education is whether IEP provides personalized instruction with sufficient support services to enable handi-
capped child to benefit educationally from that instruction. Lewis v. School Bd. of Loudoun County,
E.D.Va.1992, 808 F.Supp. 523. Schools 148(2.1)

Previous individualized education programs (IEPs) for dyslexic student did not yield educational benefit to stu-
dent, so that IEP which continued program of previous years was inappropriate; student's grades continually de-
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creased, his reading level failed to increase in six years, and he did not necessarily pass each subject each year,
even though student was advanced from grade to grade. Straube v. Florida Union Free School Dist.,
S.D.N.Y.1992, 801 F.Supp. 1164. Schools 148(3)

A “free appropriate public education” under Education for All Handicapped Children Act is educational instruc-
tion specially designed to meet unique needs of handicapped child, supported by such services as are necessary
to permit child to benefit from instruction. Kattan by Thomas v. District of Columbia, D.D.C.1988, 691 F.Supp.
1539. Schools 148(2.1)

Education of the Handicapped Act [20 U.S.C.A. § 1401 et seq.] requires only that state provide handicapped stu-
dents with such instruction and support services that will enable students to benefit educationally from instruc-
tion. Council For the Hearing Impaired Long Island, Inc. v. Ambach, E.D.N.Y.1985, 610 F.Supp. 1051.

88. Progress, free appropriate public education

Individualized education program (IEP) was reasonably calculated to enable autistic student to make some pro-
gress toward goals, and thus satisfied requirement that school district provide student with free appropriate pub-
lic education (FAPE), even though student was not generalizing skills learned at school and was often unevenly
tempered, displaying inappropriate and sometimes violent behavior at home and in public places. Thompson
R2-J School Dist. v. Luke P., ex rel. Jeff P., C.A.10 (Colo.) 2008, 540 F.3d 1143, certiorari denied 129 S.Ct.
1356, 555 U.S. 1173, 173 L.Ed.2d 590. Schools 148(3)

Individual education plan provided student with a basic floor of opportunity where it provided that emotionally
disturbed student would receive two and one-half hours per day of learning disability instruction, two and one-
half hours per day of emotional disability instruction, and regular instruction in gym and music, especially in
view of great improvement in his post-IEP performance and his successful completion of the requirements for
advancing to second grade. Tice By and Through Tice v. Botetourt County School Bd., C.A.4 (Va.) 1990, 908
F.2d 1200. Schools 148(3)

School district's decision to transfer handicapped student who was not making satisfactory progress to another
school which could provide assistance from an instructor especially qualified to train students with that particu-
lar disability was reasonably calculated to furnish the student with a free, appropriate education and thus did not
violate this chapter. Wilson v. Marana Unified School Dist. No. 6 of Pima County, C.A.9 (Ariz.) 1984, 735 F.2d
1178. Schools 154(2.1)

Positive academic and non-academic progress of student, who had auditory memory and visual motor integra-
tion disorders and had difficulty with reading, written expression, and verbal expression, during fourth grade,
her final year in public school, was indicative of propriety of her fifth grade individualized education plan (IEP),
which recommended her continued placement in public school, under Individuals with Disabilities Education
Improvement Act (IDEA). S.H. v. Fairfax County Bd. of Educ., E.D.Va.2012, 2012 WL 2366146. Schools
148(3)

20 U.S.C.A. § 1412 Page 97

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.306

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1992152505
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1992152505
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1988104438
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1988104438
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=20USCAS1401&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1985130749
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=2016867091
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=2016867091
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=2017717934
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=2017717934
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000350&FindType=Y&SerialNum=1990108940
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000350&FindType=Y&SerialNum=1990108940
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000350&FindType=Y&SerialNum=1984131179
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000350&FindType=Y&SerialNum=1984131179
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2027962365
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29


Student was not denied a free, appropriate, public education (FAPE), as required by IDEA, because District of
Columbia school district did not provide him with a laptop and educational software to take home; student's in-
creases in his testing scores in math and reading, accompanied by his other development, demonstrated that his
academic progress was not de minimis without the laptop and software, student had also received a great deal
more than a basic floor opportunity, as he was enrolled at a private school at district expense and received 28.5
hours per week of specialized instruction, he had daily access in the classroom to a computer, a calculator, high-
lighters, and sticky notes, and he also could use and take home a device to assist in word processing, typing, and
proofreading. Smith v. District of Columbia, D.D.C.2012, 2012 WL 746396. Schools 148(3)

Disabled student's lack of developmental progress over 16-year period was insufficient to establish that school
district intentionally discriminated against student by failing to provide her education benefits, and, thus, stu-
dent's parents could not recover compensatory damages in their action against district alleging violations of
ADA and RA; district made numerous attempts to provide student with free appropriate public education
(FAPE), as required by IDEA, and it repeatedly revised her individualized education programs (IEPs). Chambers
v. School Dist. of Philadelphia Bd. of Educ., E.D.Pa.2011, 827 F.Supp.2d 409. Schools 155.5(5)

Impartial Hearing Officer (IHO) and New York Sate Review Officer (SRO), in determining under Individuals
with Disabilities Education Act (IDEA) that school district provided student who suffered from schizoaffective
disorder and borderline intellectual functioning free appropriate public education (FAPE) in least restrictive en-
vironment for his ninth and tenth grade school years, appropriately found that student made progress in middle
school; teacher report described student as child who had made gains in word reading and fluency, spelling,
reading comprehension, writing, and daily living skills, report card reflected that student received grades of
100% on most spelling tests and commented that student was becoming “more and more independent,” and stu-
dent did not regress in his individual achievement test scores, but rather, stayed in same percentile or dropped
only slightly. E.S. ex rel. B.S. v. Katonah-Lewisboro School Dist., S.D.N.Y.2010, 742 F.Supp.2d 417, affirmed
2012 WL 2615366. Schools 148(3)

A school district fulfills its substantive obligations under the Individuals with Disabilities Education Improve-
ment Act (IDEIA) if it provides an individualized education program (IEP) that is likely to produce progress, not
regression, and if the IEP affords the student with an opportunity greater than mere trivial advancement. M.N. v.
New York City Dept. of Educ., Region 9 (Dist. 2), S.D.N.Y.2010, 700 F.Supp.2d 356. Schools 148(2.1)

Hearing officer's determination that a student's individualized education plan (IEP) was not deficient, so as to
deny him the free appropriate public education (FAPE) required by the Individuals with Disabilities Education
Act (IDEA), was not arbitrary or unreasonable, despite evidence of the student's regression; there was no evid-
ence or logical reason why it was more probable than not that the IEP, as opposed to other valid reasons, caused
the student's lack of progress, and a multidisciplinary team, in recognition of the student's underachievement,
had increased the intensity of services provided. T.H. v. District of Columbia, D.D.C.2009, 620 F.Supp.2d 86.
Schools 148(2.1)

School district's offer to place student with autistic behaviors at private school specializing in the education of
students with behavioral needs, instead of residential program, was reasonably calculated to provide educational

20 U.S.C.A. § 1412 Page 98

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.307

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2027280778
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2026386887
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2026386887
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k155.5%285%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2023218762
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2028153325
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2021667581
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2021667581
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2018961090
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%282.1%29


benefits to student, and court would not defer to hearing officer's finding that, because student already had in-
tensive behavioral support in his home for as much as 30 hours per week, day program would not provide the
“repetitive learning across all environments” that student needed in order to “generalize skills across settings”
and that transferring student from learning center to private school was essentially a “lateral move”; hearing of-
ficer's analysis was premised on erroneous legal conclusion that IDEA required district to address behavior out-
side the home regardless of educational progress, and student's educational progress at learning center, while not
perfect, was substantial notwithstanding his behavioral difficulties. San Rafael Elementary School Dist. v. Cali-
fornia Special Educ. Hearing Office, N.D.Cal.2007, 482 F.Supp.2d 1152. Schools 154(3); Schools
154(4)

School district provided the special education student with an appropriate education as required under Individu-
als with Disabilities Education Act (IDEA); student, who consistently made passing grades and scored on grade
level in standardized tests, made academic progress in both his fourth and fifth grade years, and made progress
towards his behavioral goals. W.C. ex rel. Sue C. v. Cobb County School Dist., N.D.Ga.2005, 407 F.Supp.2d
1351. Schools 148(3)

Parent of student with learning disability who transferred to new school offered insufficient evidence to demon-
strate that school failed to provide student with free appropriate public education (FAPE) during school year,
due to allegedly deficient individualized education program (IEP), under Individuals with Disabilities Education
Act (IDEA); student improved his performance on state functional reading and math tests, significantly in-
creased grades, won school-wide writing contest, and was selected as most improved student in class. Waller v.
Board of Educ. of Prince George's County, D.Md.2002, 234 F.Supp.2d 531. Schools 155.5(4)

School district provided hearing-impaired child with free appropriate education under IDEA; violation was not
established by fact that child did not make desired progress toward some of the objectives set out in the indi-
vidualize education program (IEP) or by use of teaching method different from that desired by parent, or by con-
tinuing mainstreaming in nonacademic areas contrary to wishes of parent. O'Toole By and Through O'Toole v.
Olathe Dist. Schools Unified School Dist. No. 223, D.Kan.1997, 963 F.Supp. 1000, affirmed 144 F.3d 692.
Schools 148(2.1)

School district's placement of learning disabled student in mixed category program involving both learning dis-
abled and educable mentally retarded students in same classroom was appropriate under Education of the Handi-
capped Act; student progressed under plan and his need for cultivation of peer and social relationships was
served. Garrick B. by Gary B. v. Curwensville Area School Dist., M.D.Pa.1987, 669 F.Supp. 705. Schools
148(3)

89. Likelihood of educational progress, free appropriate public education

Magistrate judge properly ordered a 20-year-old mentally retarded child transferred from educational school for
handicapped children to a community residence; there was evidence that the child could be appropriately served
in community, that the child could obtain educational services in school district from which she would be able to
obtain educational benefit, and that if the child were to remain at the school for handicapped children for the re-
maining two years of her eligibility for educational benefits, her progress over course of those two years would
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not be significant. Sherri A.D. v. Kirby, C.A.5 (Tex.) 1992, 975 F.2d 193. Schools 155.5(4)

State, in qualifying for assistance from federal government under Education of the Handicapped Act, was re-
quired to provide handicapped child with personalized plan of instruction under which educational progress was
likely, rather than merely with plan avoiding regression or providing trivial educational advancement; standard
was not whether plan would be “of benefit” to child. Board of Educ. of East Windsor Regional School Dist. v.
Diamond in Behalf of Diamond, C.A.3 (N.J.) 1986, 808 F.2d 987. Schools 148(2.1)

Individualized Education Program (IEP), which proposed public high school placement of private school student
suffering from dyslexia and attention deficit disorder, was appropriate; IEP included special accommodations for
student's needs and, given improvements made during private placement, student was likely to progress. Banks
ex rel. Banks v. Danbury Bd. of Educ., D.Conn.2002, 238 F.Supp.2d 428. Schools 148(3)

School district carried its burden of showing that student suffering from verbal apraxia would receive meaning-
ful educational benefit from the individualized education program (IEP) developed under the IDEA, despite fail-
ing to include a particular methodology of reading instruction preferred by mother and her expert. Moubry v. In-
dependent School Dist. 696, Ely, Minn., D.Minn.1998, 9 F.Supp.2d 1086. Schools 148(3)

90. Achievement of full potential, free appropriate public education

Individuals with Disabilities Education Act (IDEA) does not require states to provide services which maximize
each child's potential or to achieve strict equality of opportunity or services; education secured by IDEA is not
one that will maximize potential or best possible education but instead is simply one that is appropriate. Straube
v. Florida Union Free School Dist., S.D.N.Y.1992, 801 F.Supp. 1164. Schools 148(2.1)

91. Best possible education, free appropriate public education

The free and appropriate public education (FAPE) described in an individual education plan (IEP) under the In-
dividuals with Disabilities Education Act (IDEA) need not be the best possible one, but rather, need only be an
education that is specifically designed to meet the disabled child's unique needs, supported by services that will
permit him to benefit from the instruction. Loren F. ex rel. Fisher v. Atlanta Independent School System, C.A.11
(Ga.) 2003, 349 F.3d 1309. Schools 148(2.1)

Although school board should not make placement decisions under the EHA on basis of financial considerations
alone, an “appropriate public education” does not mean the best possible education that a school could provide if
given access to unlimited funds; Congress intended states to balance competing interests of economic necessity
on the one hand, and the special needs of the handicapped child, on the other when making education placement
decisions. Barnett by Barnett v. Fairfax County School Bd., C.A.4 (Va.) 1991, 927 F.2d 146, certiorari denied
112 S.Ct. 175, 502 U.S. 859, 116 L.Ed.2d 138. Schools 148(2.1)

Then-existing New Jersey administrative regulation construing term “suitable,” in statute governing education of
handicapped children, as authorizing a program that best helps a pupil to achieve success in learning was not
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overbroad and regulation requiring that a local district provide each handicapped person a special education pro-
gram and services according to how the pupil could best achieve educational success was not inconsistent with
statute. Geis v. Board of Educ. of Parsippany-Troy Hills, Morris County, C.A.3 (N.J.) 1985, 774 F.2d 575.
Schools 148(2.1)

This chapter does not require states to make available the best possible option. Springdale School Dist. No. 50 of
Washington County v. Grace, C.A.8 (Ark.) 1982, 693 F.2d 41, certiorari denied 103 S.Ct. 2086, 461 U.S. 927,
77 L.Ed.2d 298. Schools 148(2.1)

“Appropriate education” required under the IDEA does not mean the best possible or optimal one nor require
that school district maximize the potential of handicapped students; rather, it means providing personalized in-
struction with sufficient support services to permit child to benefit educationally from that instruction at public
expense, under public supervision, and approximating state's educational standards in its regular education.
Cypress-Fairbanks Independent School Dist. v. Michael F. by Barry F., S.D.Tex.1995, 931 F.Supp. 474, af-
firmed as modified 118 F.3d 245, 152 A.L.R. Fed. 771, certiorari denied 118 S.Ct. 690, 522 U.S. 1047, 139
L.Ed.2d 636. Schools 148(2.1)

Individualized education program (IEP) developed for learning disabled student, involving mainstreaming with
special education services in resource room one period a day, was reasonably calculated to provide educational
benefits and complied with IDEA, so that parent was not entitled to reimbursement for tuition and expenses at
residential school, in light of evidence that disability was mild and subject to accommodation without major dis-
ruption of staff and programs, that student was progressing at public school, that district made major efforts in
employing experts who could advise them about appropriate IEP and employed tutors during summer months,
and that teachers took conscientious and active role in implementation of program. Mather v. Hartford School
Dist., D.Vt.1996, 928 F.Supp. 437. Schools 148(3); Schools 154(3)

Federal law does not impose obligation to provide handicapped student with best education, public or nonpublic,
that money can buy. Lewis v. School Bd. of Loudoun County, E.D.Va.1992, 808 F.Supp. 523. Schools
148(2.1)

Education for All Handicapped Children Act did not give parents per se right to compel placement of their child
in special school that offered the best educational opportunity. Eva N. v. Brock, E.D.Ky.1990, 741 F.Supp. 626,
affirmed 943 F.2d 51. Schools 154(2.1)

Under this chapter, which requires school officials to provide handicapped child with a free appropriate public
education, an “appropriate education” is not synonymous with best possible education, nor is it an education
which enables child to achieve his full potential, as even the best public schools lack resources to enable every
child to achieve his full potential. Bales v. Clarke, E.D.Va.1981, 523 F.Supp. 1366. Schools 164

92. Maximization of potential, free appropriate public education

Statement of present levels of performance in hearing impaired student's individualized educational program
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(IEP) did not violate procedural requirements of IDEA and Kansas law, despite fact that it did not clearly con-
vey student's present levels of educational performance in way that related those levels to her disability or ex-
plain import of student's raw test scores, where IEP referred to specialists' reports which presumably contained
more detail about scores and student's parents and teachers were fully aware of student's level and performance
and had discussed them in detail in formulating IEP. O'Toole By and Through O'Toole v. Olathe Dist. Schools
Unified School Dist. No. 233, C.A.10 (Kan.) 1998, 144 F.3d 692. Schools 148(2.1)

Provision of Tennessee's special education statute, requiring that schools provide “special education services
sufficient to meet the needs and maximize the capabilities of handicapped children” did not increase the stand-
ard against which school district's performance of obligations to provide education for handicapped would be
judged, over the “floor” level of providing education plan “reasonably calculated to enable a child to receive
educational benefits,” mandated by federal Individuals with Disabilities Education Act. Doe By and Through
Doe v. Board of Educ. of Tullahoma City Schools, C.A.6 (Tenn.) 1993, 9 F.3d 455, certiorari denied 114 S.Ct.
2104, 511 U.S. 1108, 128 L.Ed.2d 665. Schools 148(2.1)

“Appropriate education” required by Education of the Handicapped Act is not one which is guaranteed to max-
imize child's potential. Johnson By and Through Johnson v. Independent School Dist. No. 4 of Bixby, Tulsa
County, Okl., C.A.10 (Okla.) 1990, 921 F.2d 1022, certiorari denied 111 S.Ct. 1685, 500 U.S. 905, 114 L.Ed.2d
79. Schools 148(2.1)

The Education for All Handicapped Children Act requires states to provide handicapped children a basic floor of
educational opportunity but does not require an educational program to maximize the potential of handicapped
children. Leonard by Leonard v. McKenzie, C.A.D.C.1989, 869 F.2d 1558, 276 U.S.App.D.C. 239. Schools

148(2.1)

Requirement under this chapter of a “free appropriate public education” did not require state to maximize poten-
tial of handicapped child commensurate with opportunity provided nonhandicapped child. Hall by Hall v. Vance
County Bd. of Educ., C.A.4 (N.C.) 1985, 774 F.2d 629.

This chapter did not require that the state of Ohio maximize potential of handicapped child commensurate with
opportunity provided to other children. Rettig v. Kent City School Dist., C.A.6 (Ohio) 1983, 720 F.2d 463, ap-
peal dismissed, certiorari denied 104 S.Ct. 2379, 467 U.S. 1201, 81 L.Ed.2d 339, rehearing denied 104 S.Ct.
3549, 467 U.S. 1257, 82 L.Ed.2d 852. Schools 148(2.1)

Individuals with Disabilities Education Improvement Act (IDEIA) does not require the school district to maxim-
ize the potential of handicapped children. M.N. v. New York City Dept. of Educ., Region 9 (Dist. 2),
S.D.N.Y.2010, 700 F.Supp.2d 356. Schools 148(2.1)

IDEA's definition of free appropriate public education (FAPE) does not require school district to maximize po-
tential of handicapped children; rather, FAPE requires that education to which access is provided be sufficient to
confer some educational benefit upon handicapped child. Mr. C. v. Maine School Administrative Dist. No. 6,
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D.Me.2008, 538 F.Supp.2d 298. Schools 148(2.1)

IDEA's guarantee of a free appropriate public education (FAPE) is that of a basic floor of opportunity that con-
sists of access to specialized instruction and related services which are individually designed to provide educa-
tion benefit to the handicapped child; there is no requirement for a state to provide services to maximize each
child's potential, nor must the FAPE be designed according to the parent's desires. Roark ex rel. Roark v. Dis-
trict of Columbia, D.D.C.2006, 460 F.Supp.2d 32. Schools 148(2.1)

Education for All Handicapped Children Act does not require a state to maximize the potential of each handi-
capped child commensurate with the opportunity provided nonhandicapped children; Act sought primarily to
identify and evaluate handicapped children, and to provide them with access to a free public education. Garcia
ex rel. Garcia v. Board of Educ. of Albuquerque Public Schools, D.N.M.2006, 436 F.Supp.2d 1181. Schools

148(2.1)

Requirement of Individuals with Disabilities Education Act (IDEA) that participating states and their public
education agencies provide all students with disabilities with free appropriate public education (FAPE) is satis-
fied when state provides personalized instruction with sufficient support services to allow disabled child to be-
nefit educationally from that instruction; requirement of FAPE does not require state to maximize each child's
potential commensurate with opportunity provided to nondisabled children. Foley v. Special School Dist. of St.
Louis County, E.D.Mo.1996, 927 F.Supp. 1214, rehearing denied 968 F.Supp. 481, affirmed 153 F.3d 863.
Schools 148(2.1)

Free, appropriate education under IDEA does not require states to maximize potential of handicapped children
commensurate with opportunity provided to other children. Hall v. Shawnee Mission School Dist. (USD No.
512), D.Kan.1994, 856 F.Supp. 1521. Schools 148(2.1)

While educational benefit provided to handicapped child under Individuals with Disabilities Education Act
(IDEA) must be meaningful, IDEA does not require state to attempt to maximize each child's potential. Bonnie
Ann F. by John R.F. v. Calallen Independent School Dist., S.D.Tex.1993, 835 F.Supp. 340, affirmed 40 F.3d
386, certiorari denied 115 S.Ct. 1796, 514 U.S. 1084, 131 L.Ed.2d 723. Schools 148(2.1)

In reviewing agency determinations under Individuals With Disabilities Education Act (IDEA), courts must be
mindful of fact that “appropriate” education for handicapped child does not mean “potential-maximizing.” P.J.
By and Through W.J. v. State of Conn. Bd. of Educ., D.Conn.1992, 788 F.Supp. 673. Schools 148(2.1)

Advancement of handicapped student is not necessarily “potential maximizing” that is not required by Education
of the Handicapped Act. Angevine v. Jenkins, D.D.C.1990, 752 F.Supp. 24, reversed on other grounds 959 F.2d
292, 294 U.S.App.D.C. 346. Schools 148(2.1)

93. Maximum program attainable, free appropriate public education
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Individuals with Disabilities Education Act (IDEA) does not require states to develop individualized education
programs (IEPs) that maximize potential of handicapped children, but, instead, guarantees appropriate educa-
tion, not one that provides everything that might be thought desirable by loving parents. Walczak v. Florida Uni-
on Free School Dist., C.A.2 (N.Y.) 1998, 142 F.3d 119. Schools 148(2.1)

Handicapped child's allegation that programming longer than four-hour school day envisioned in his individual-
ized education plan (IEP) might increase benefit he received failed to meet burden of demonstrating that child's
IEP would not provide child any meaningful benefit; Education of Handicapped Act does not require school to
supply handicapped child with maximum benefit possible. Christopher M. by Laveta McA. v. Corpus Christi In-
dependent School Dist., C.A.5 (Tex.) 1991, 933 F.2d 1285. Schools 155.5(4)

School district was not required to place handicapped child in a private program serving both handicapped and
nonhandicapped children and, though private program may have offered the best educational opportunities,
could properly decide to place a child in a public educational program serving only handicapped children
without violating the requirement in the Education of the Handicapped Act that handicapped children be edu-
cated “to the maximum extent appropriate” as long as requirements for placement in public program were met.
Mark A. v. Grant Wood Area Educ. Agency, C.A.8 (Iowa) 1986, 795 F.2d 52, certiorari denied 107 S.Ct. 1579,
480 U.S. 936, 94 L.Ed.2d 769. Schools 154(4)

94. Most appropriate education, free appropriate public education

Evidence was sufficient to establish that private school provided appropriate educational setting for high school
student who suffered from attention deficit disorder, as required by IDEA, entitling parents to cost of placing
student in private school after public school failed to provide student with appropriate placement; at private
school, student had small class with high teacher-student ratio, immediate consequences when he misbehaved or
did not do his work, and performed better academically after transferring to private school. Capistrano Unified
School Dist. v. Wartenberg By and Through Wartenberg, C.A.9 (Cal.) 1995, 59 F.3d 884. Schools 154(4)

School district mainstreamed handicapped child to maximum extent appropriate, as required by IDEA; child had
cerebral palsy, hydrocephalus, seizure disorder, perceptual vision deficits and communication disorder, and I.Q.
of less than 32, witnesses who knew him well and worked with him closely testified that his individualized edu-
cation program (IEP) goals and objectives could not be met in general education class, though opposing expert
believed that he would benefit from such placement, evidence was overwhelming that the child would be en-
gaged in entirely different academic activities than would his nondisabled peers, and member of child's mul-
tidisciplinary team testified that child did not model or imitate other students so as to receive nonacademic bene-
fits from mainstreaming, and witness testified that one-to-one support required for the child would isolate him
and make him a visitor in the classroom. D.F. v. Western School Corp., S.D.Ind.1996, 921 F.Supp. 559. Schools

148(2.1); Schools 148(3)

95. Perfect education, free appropriate public education
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Under this chapter and Va. Code 1950, § 22.1-214(A), state was not required to pay all of the expenses incurred
by parents in educating child, whether child was handicapped or nonhandicapped, nor was state required to
provide perfect education to any child. Bales v. Clarke, E.D.Va.1981, 523 F.Supp. 1366. Schools 148(2.1)

96. Self-sufficiency of child, free appropriate public education

Under this chapter, calling for free appropriate public education, unique needs which must be met by educational
program include those which, if satisfied, allow the child, within the limits of his or her handicap, to become
self-sufficient. Armstrong v. Kline, D.C.Pa.1979, 476 F.Supp. 583, remanded on other grounds 629 F.2d 269, on
remand 513 F.Supp. 425, certiorari denied 101 S.Ct. 3123, 452 U.S. 968, 69 L.Ed.2d 981. Schools 164

97. Passing and promotion, free appropriate public education

Given statutory bias in Individuals with Disabilities Education Act (IDEA) for mainstreaming handicapped chil-
dren, individualized education program (IEP) which places pupil in public school program will ordinarily pass
academic muster so long as it is reasonably calculated to enable child to achieve passing marks and advance
from grade to grade. Lenn v. Portland School Committee, C.A.1 (Me.) 1993, 998 F.2d 1083. Schools
148(2.1)

While passing marks and annual grade promotion are important to consideration of whether school is meeting
requirement of Education of the Handicapped Act (EHA), child's ability or inability to achieve marks and pro-
gress does not automatically resolve inquiry as to whether child is receiving free appropriate public education.
In re Conklin, C.A.4 (Md.) 1991, 946 F.2d 306. Schools 148(2.1)

98. Grade level, free appropriate public education

Although residential placement might increase benefit to student with behavior disorder and emotional disturb-
ance, he was receiving a meaningful educational benefit where he was in self-contained classroom for behavior
disordered-emotionally disturbed students with a teacher's aide, computers, and teacher certified in special edu-
cation and, as a sixth grader, he was performing math, reading, and spelling on the fourth grade level and Eng-
lish on the 3rd grade level. Swift By and Through Swift v. Rapides Parish Public School System, W.D.La.1993,
812 F.Supp. 666, affirmed 12 F.3d 209. Schools 154(3)

Evidence supported school's determination that student with Down's Syndrome should be placed in school's
class for moderately retarded, which emphasized survival skills, as opposed to its program for mildly retarded,
which emphasized some academics; there was evidence that child, while being retained in mildly retarded class
during pendency of court proceedings, was functioning only at first grade level and had to receive individualized
instruction from teacher, while remainder of class was operating at fifth or sixth grade level. Chris C. by Barbara
C. v. Gwinnett County School Dist., N.D.Ga.1991, 780 F.Supp. 804, affirmed 968 F.2d 25. Schools
155.5(4)

99. Class size, free appropriate public education
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Class size provisions for special education students contained in collective bargaining agreement (CBA)
between board of education and teachers' union, which placed restrictions on student-teacher ratios, were not il-
legal, invalid, or unenforceable, under federal or Connecticut state laws concerning students with disabilities,
since provisions could be implemented without denying special education services required by students' indi-
vidualized education plans (IEP); provisions did not require that disabled students be removed from regular
classroom for any period of time if doing so would be inconsistent with their IEPs, nor did it mandate that any
particular number of classes be created for special education students, and board could comply with class size
provisions if it created additional sections for special education inclusion classes and hired additional teachers,
so issue was one of allocation of resources rather than an educational or legal issue. New Britain Bd. of Educ. v.
New Britain Federation of Teachers, Local 871, D.Conn.2010, 754 F.Supp.2d 407. Labor And Employment

1255; Schools 148(2.1)

School district's special education school was appropriate educational placement for student with Attention Defi-
cit Hyperactivity Disorder (ADHD) and Fetal Alcohol Syndrome, where school was equipped to implement his
IEP as written and school's student-teacher ratio of 12 or 13-to-one satisfied IEP's requirement that student be
educated in environment with low student-teacher ratio; fact that student could not continue at school for more
than one year due to its grade limitations did not make placement presumptively inappropriate. O.O. ex rel. Pabo
v. District of Columbia, D.D.C.2008, 573 F.Supp.2d 41. Schools 148(3)

School district failed to provide emotionally disturbed student with free appropriate public education (FAPE), as
required by Individuals with Disabilities Education Act (IDEA), when district proposed individualized education
plan (IEP) that did not provide small, class setting declared by experts to be necessary for child to learn. Gellert
v. District of Columbia Public Schools, D.D.C.2006, 435 F.Supp.2d 18. Schools 148(3)

100. Gender composition of class, free appropriate public education

Neither Va. Code 1950, § 22.1-214(A) nor this chapter mandated sexual composition of a class. Bales v. Clarke,
E.D.Va.1981, 523 F.Supp. 1366. Schools 148(2.1)

100a. Harassment and bullying, free appropriate public education

A free appropriate public education (FAPE), under IDEA, for high school student with autism transitioning from
private to public school placement did not require school district to prove that student would not face future bul-
lying at public school; although student had experienced bullying at a school he had previously attended, and al-
though student's mother had heard students at public school discuss bullying, fact that new placement could ap-
propriately deal with any bullying that might occur was sufficient to meet IDEA. J.E. v. Boyertown Area School
Dist., E.D.Pa.2011, 834 F.Supp.2d 240, affirmed 452 Fed.Appx. 172, 2011 WL 5838479. Schools 148(3)

Parents of disabled child who sued city department of education, alleging that school's failure to prevent bully-
ing deprived child of free appropriate public education (FAPE), established that school personnel were deliber-
ately indifferent to or failed to take reasonable steps to prevent bullying, as required to maintain claim under In-
dividuals with Disabilities Education Act (IDEA); child was isolated and victim of harassment from her peers,
parents sent letters and tried to speak to principal about issue, school failed to take reasonable steps to address
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harassment, and child suffered emotional and social scars as result of bullying. T.K. v. New York City Dept. of
Educ., E.D.N.Y.2011, 779 F.Supp.2d 289. Schools 148(2.1)

101. Diploma, free appropriate public education

Denial of diplomas to handicapped children who have been receiving special education and related services re-
quired under this chapter, but are unable to achieve educational level necessary to pass minimal competency
test, is not denial of “free appropriate public education.” Brookhart v. Illinois State Bd. of Educ., C.A.7 (Ill.)
1983, 697 F.2d 179. Schools 178

Graduation goal in learning disabled student's individualized education program (IEP), which projected that stu-
dent would graduate with regular diploma within three years from date of IEP, did not create substantively defi-
cient IEP, as would violate Individuals with Disabilities Education Act (IDEA), even though, at time IEP was
written, student has received little credit for his entire freshmen year and remained at elementary level for read-
ing and math; tutoring program in which student was enrolled had several characteristics, including shorter grad-
ing period, which could allow student to meet goal of on-time graduation with regular diploma. G.R. ex rel. Rus-
sell v. Dallas School Dist. No. 2, D.Or.2011, 823 F.Supp.2d 1120. Schools 148(3)

Individuals with Disabilities Education Act's (IDEA) standard of free appropriate public education (FAPE) did
not require local educational agency to ensure that sufficient education and supports be provided for student
with borderline cognitive skills “to permit her to graduate with a diploma no later than the semester ending fol-
lowing her 21st birthday.” District of Columbia v. Nelson, D.D.C.2011, 811 F.Supp.2d 508. Schools 148(3)

102. Equality of services, free appropriate public education

State-funded preschool program was not shown to be a free appropriate public education (FAPE) as required un-
der IDEA on theory it was similar to Head Start, where there was no evidence that the school district ever evalu-
ated this program with reference to child's individualized education program (IEP), and the district introduced
no evidence of substantial equivalence of the programs. Board of Educ. of LaGrange School Dist. No. 105 v.
Illinois State Bd. of Educ., C.A.7 (Ill.) 1999, 184 F.3d 912. Schools 154(2.1)

Disabled student voluntarily enrolled in private parochial school by his parents was entitled, under preamend-
ment version of Individuals with Disabilities Education Act (IDEA), to receive special education services com-
parable in quality, scope, and opportunity for participation to those services provided to public school students,
in absence of any individualized determination by school district of how best to meet student's needs; due to
nature of his disability, student required one-on-one assistance throughout school day, which could not be
provided off-site, and cost of providing services was identical on- and off-site. Peter v. Wedl, C.A.8 (Minn.)
1998, 155 F.3d 992, rehearing and suggestion for rehearing en banc denied , on remand 35 F.Supp.2d 1134.
Schools 154(4)

As long as individualized education program (IEP) proposed by school district meets minimum federal standards
of appropriateness, Individuals with Disabilities Education Act (IDEA) does not require school districts to reim-
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burse parents who choose a superior placement for the child. Hampton School Dist. v. Dobrowolski, C.A.1
(N.H.) 1992, 976 F.2d 48. Schools 148(2.1)

School district's refusal to provide sign-language instructor for hearing-impaired student in private sectarian
school setting was not abuse of district's discretion under 1997 amendments to Individuals with Disabilities Edu-
cation Act (IDEA); school's provision of sign-language instructor while student attended classes in public school
satisfied IDEA's genuine opportunity for equitable participation standard as clarified by amendment, school dis-
trict offered student free appropriate public education (FAPE), and parents voluntarily placed student in private
school. Nieuwenhuis by Nieuwenhuis v. Delavan-Darien School Dist. Bd. of Educ., E.D.Wis.1998, 996 F.Supp.
855. Schools 8; Schools 148(2.1)

Individual with Disabilities Education Act (IDEA) requires local school districts to make equitable distribution
of IDEA resources made available to it among eligible students regardless of whether they attend district school
or private school; although local school district is given some discretion in allocating resources, in exercising its
discretion, local school district may not do so by totally excluding students who do not attend district schools.
Natchez-Adams School Dist. v. Searing by Searing, S.D.Miss.1996, 918 F.Supp. 1028. Schools 148(2.1)

Under this chapter and section 794 of Title 29, an “appropriate education,” to which handicapped children are
entitled, is one which provides each handicapped child educational opportunities commensurate with that
provided other children in the public schools. Gladys J. v. Pearland Independent School Dist., S.D.Tex.1981,
520 F.Supp. 869. Schools 148(2.1)

Equality of services and programs for handicapped and nonhandicapped children was not test for determining
whether appropriate education was being provided by state under this chapter which called for free appropriate
public education for handicapped children. Armstrong v. Kline, D.C.Pa.1979, 476 F.Supp. 583, remanded on
other grounds 629 F.2d 269, on remand 513 F.Supp. 425, certiorari denied 101 S.Ct. 3123, 452 U.S. 968, 69
L.Ed.2d 981. Schools 164

103. Least restrictive environment, free appropriate public education

Provision of disabled student's individualized education plan (IEP) resolving that he would be in regular
classroom 74% of time complied with Individuals with Disabilities Education Act's (IDEA) requirement that he
be placed in least restrictive environment, despite parents' contention that he should have been placed in regular
classroom 80% of time, where evidence produced during administrative proceeding demonstrated that education
in regular classroom, with use of supplemental aids and services, could not be achieved satisfactorily. P. ex rel.
Mr. and Mrs. P. v. Newington Bd. of Ed., C.A.2 (Conn.) 2008, 546 F.3d 111. Schools 154(2.1)

School district did not violate Individuals with Disabilities Education Act (IDEA) provision requiring it to edu-
cate child in least restrictive environment, when it discontinued mainstreaming of student with Rett syndrome,
given that while student was in mainstream school she spent most of her time in private room with instruction
from special education teacher, rather than in mainstream classroom, due to her disruptive behavior. Board of
Educ. of Tp. High School Dist. No. 211 v. Ross, C.A.7 (Ill.) 2007, 486 F.3d 267. Schools 154(2.1)
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The IDEA requires that students with disabilities be educated in the least restrictive environment, reflecting a
strong preference that disabled children attend regular classes with non-disabled children and a presumption in
favor of placement in the public schools. T.F. v. Special School Dist. of St. Louis County, C.A.8 (Mo.) 2006,
449 F.3d 816. Schools 154(2.1)

Public special education preschool placement was not the “least restrictive environment” for student with autism
spectrum disorder, and thus proposed Individualized Education Program (IEP) placing student in special educa-
tion preschool failed to provide student with a free appropriate public education (FAPE) as required under the
IDEA; student was succeeding in private mainstream preschool with the assistance of an aide and an intensive
applied behavioral analysis program, child was the most academically advanced child in her mainstream
classroom, students at the special education pre-school functioned at a considerably lower level than student,
and mainstream classroom provided student with appropriate role models and had a more balanced gender ratio.
L.B. ex rel. K.B. v. Nebo School Dist., C.A.10 (Utah) 2004, 379 F.3d 966. Schools 154(2.1)

Hybrid preschool program, involving a half-day preschool class composed of half disabled children and half
non-disabled children, with afternoon placement in the school's resource room, would ordinarily provide the
least restrictive environment (LRE) required by the IDEA only under two circumstances: first, where education
in a regular classroom, with the use of supplementary aids and services, could not be achieved satisfactorily or,
second, where a regular classroom is not available within a reasonable commuting distance of the child. T.R. v.
Kingwood Tp. Bd. of Educ., C.A.3 (N.J.) 2000, 205 F.3d 572. Schools 154(2.1)

Full-time residential facility was least restrictive educationally appropriate setting under Individuals with Disab-
ilities Education Act (IDEA) for severely mentally retarded student; residential program was required for stu-
dent to make meaningful educational progress to reduce his severe self-stimulatory behavior or to improve his
toileting, eating, and communication skills, which would succeed only in intense atmosphere of round-the-clock
residential setting in which consistent educational program could be enforced throughout all of his waking
hours. M.C. on Behalf of J.C. v. Central Regional School Dist., C.A.3 (N.J.) 1996, 81 F.3d 389, certiorari denied
117 S.Ct. 176, 519 U.S. 866, 136 L.Ed.2d 116. Schools 154(3)

Where district court found that school district had failed to present an independent educational program (IEP)
which met the minimum requirements of IDEA and had failed to suggest any alternative to its program which
did meet those minimums, district court had no choice but to order that the mentally retarded child be educated
at out-of-state residential school as urged by the parents, as the only viable option, and since that was the only
option, the court was not required to locate another school that would satisfy the least restrictive alternative re-
quirement based on the entire pool of schools available, but rather was required simply to determine whether the
one available choice would provide an appropriate education. Board of Educ. of Murphysboro Community Unit
School Dist. No. 186 v. Illinois State Bd. of Educ., C.A.7 (Ill.) 1994, 41 F.3d 1162. Schools 154(4)

Local extended-day program offered to severely retarded student by school district could confer some education-
al benefit on student in least restrictive educational environment and, thus, program satisfied requirements of
Education of the Handicapped Act, even if student could have made more progress in residential placement.
Kerkam by Kerkam v. Superintendent, D.C. Public Schools, C.A.D.C.1991, 931 F.2d 84, 289 U.S.App.D.C. 239
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. Schools 148(3); Schools 154(3)

Provision of hearing officer's order, requiring individualized education plan (IEP) team to change location of
student with borderline cognitive skills to comparable full-time special education day school if he was not mak-
ing sufficient progress at private institution, unduly restricted local educational agency from complying with In-
dividuals with Disabilities Education Act's (IDEA) requirement of “least restrictive environment” by prohibiting
consideration of regular educational environment or part-time placement in special education school. District of
Columbia v. Nelson, D.D.C.2011, 811 F.Supp.2d 508. Schools 154(4)

There was sufficient evidence to support impartial hearing officer's (IHO) determination that applied behavioral
services (ABS) was least restrictive environment for disabled student, and thus was appropriate placement under
IDEA, even though ABS was more restrictive than public school, where expert's report established need for
structured program offering applied behavior analysis, there was no evidence that school district could offer that
type of learning environment, and student's individualized education program (IEP) failed to provide services
that she required. B.H. v. West Clermont Bd. of Educ., S.D.Ohio 2011, 788 F.Supp.2d 682. Schools
155.5(4)

School district, in rejecting request of parents of elementary school student with multiple disabilities for integ-
rated approach to combining special and regular education, and instead recommending in student's individual-
ized education plan (IEP) self-contained special education for student, did not offer student educational place-
ment in least restrictive environment, in violation of Individuals with Disabilities Education Act (IDEA); district
did not take steps toward mainstreaming student, there was lack of evidence as to whether district considered
supplementary supports that could have allowed student to spend some of his school day in regular classroom,
and district did not provide student any social inclusion with children without disabilities in IEP. J.G. ex rel.
N.G. v. Kiryas Joel Union Free School Dist., S.D.N.Y.2011, 777 F.Supp.2d 606. Schools 154(2.1)

“Chrysalis Program” in which disabled student was placed as result of disciplinary incident was not the least re-
strictive environment in which student could receive free appropriate public education (FAPE), and thus sub-
stantive violation resulted from change in placement. School Bd. of the City of Norfolk v. Brown, E.D.Va.2010,
769 F.Supp.2d 928. Schools 154(2.1)

Analysis of whether individualized education program (IEP) provided autistic student with the least restrictive
environment (LRE) was irrelevant; both parties agreed that student would attend full instructional program of
regular education kindergarten, and by definition student had been mainstreamed to maximum extent possible
because there was no additional regular class time into which he could be incorporated. Lebron v. North Penn
School Dist., E.D.Pa.2011, 769 F.Supp.2d 788. Schools 148(3)

Second Circuit has adopted two-pronged approach to determine whether school district has offered to educate
child in “least restrictive environment”; court should consider, first, whether education in the regular classroom,
with the use of supplemental aids and services, can be achieved satisfactorily for given child, and, if not, then
whether school has mainstreamed child to maximum extent appropriate. E.G. v. City School Dist. of New
Rochelle, S.D.N.Y.2009, 606 F.Supp.2d 384. Schools 154(2.1)
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The goal under IDEA is to find the least restrictive educational environment that will accommodate the child's
legitimate needs. Kasenia R. ex rel. M.R. v. Brookline School Dist., D.N.H.2008, 588 F.Supp.2d 175. Schools

154(2.1)

School district's proposed placement of autistic student in its extended school year (ESY) program did not viol-
ate IDEA's requirement that student be placed in least restrictive environment (LRE), and thus district was not
required to pay for student's attendance at private art camp, even though district's ESY program did not have any
non-exceptional peers, where district did not have any summer programs for non-disabled students, district
provided evidence as to types of classes and instructional therapies student would receive, and there was no
testimony as to what camp proposed to offer or how camp activities were expected to assist in implementation of
goals set forth in student's individualized education program (IEP). Travis G. v. New Hope-Solebury School
Dist., E.D.Pa.2008, 544 F.Supp.2d 435. Schools 154(4)

Therapeutic day school serving severely emotionally disturbed students, which school was the placement that
Florida county school board developed in individualized education plan (IEP) for eight-year-old student who
was severely emotionally disturbed, provided free and appropriate education (FAPE) to student, and thus, stu-
dent's adoptive parents were not entitled to reimbursement from school board, under Individuals with Disabilit-
ies Education Act (IDEA), of costs incurred when parents decided to enroll child at residential behavioral health
facility with classrooms; while IEP which had been developed in New York, shortly before student moved to
Florida, had recommended placement in residential program, such placement was not least restrictive environ-
ment in Florida, number and variety of services at Florida therapeutic day school were greater than those offered
in New York, educational professionals reported that student was manageable at school and able to learn, and it
was student's allegedly dangerous behavior at home that parents sought to address through residential placement.
L.G. v. School Bd. of Palm Beach County, Fla., S.D.Fla.2007, 512 F.Supp.2d 1240, affirmed 255 Fed.Appx.
360, 2007 WL 3002331. Schools 154(4)

School board's proposed placement of a hearing impaired child in its Head Start collaborative program would
have provided a free appropriate public education (FAPE) in the least restrictive environment notwithstanding
the fact that the Head Start program was not made up of 100% typically developing children. A.U., ex rel. N.U.
v. Roane County Bd. of Educ., E.D.Tenn.2007, 501 F.Supp.2d 1134. Schools 154(2.1)

Hearing officer for Massachusetts Department of Education (DOE), Bureau of Special Education Appeals
(BSEA) properly determined that individualized education program (IEP) developed by district for student with
language-based learning disability for particular school year was reasonably calculated to provide a free appro-
priate public education (FAPE) in the least restrictive setting; even if his determination were not afforded due
deference, court would have found sensitivity and care in his memorandum compelling, and affording it due de-
ference, there was not a shred of error or caprice therein. David T. v. City of Chicopee, D.Mass.2006, 431
F.Supp.2d 180. Schools 148(3)

While students with disabilities should be educated in the least restrictive environment, parents are not held to
the same strict standard of placement as school districts are under IDEA. Gabel ex rel. L.G. v. Board of Educ. of
Hyde Park Central School Dist., S.D.N.Y.2005, 368 F.Supp.2d 313. Schools 154(2.1)
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Individualized education program (IEP) developed for disabled student called for student's placement in least re-
strictive environment necessary to achieve free appropriate public education (FAPE) to which student was en-
titled under Individuals with Disabilities Education Act (IDEA); student's respiratory disability precluded him
from being educated in non-air-conditioned setting, IEP provided for itinerant placement with substantial main-
streaming and homebound instruction as needed, and student received substantial homebound instruction while
school air conditioning system was malfunctioning. Tracy v. Beaufort County Bd of Ed., D.S.C.2004, 335
F.Supp.2d 675. Schools 148(2.1)

School district did not provide hearing impaired preschool child with least restrictive environment (LRE), as re-
quired by Individuals with Disabilities in Education Act (IDEA), when district offered placement in two school
settings involving handicapped children, when special auditory verbal therapy (AVT) child had been receiving,
as adjunct to cochlear implant, required that he be exposed to normally developing children to optimize his sur-
gically enhanced listening capability and achieve oral communication without signing. Board of Educ. of Pax-
ton-Buckley-Loda Unit School District No. 10 v. Jeff S. ex rel. Alec S., C.D.Ill.2002, 184 F.Supp.2d 790.
Schools 154(2.1)

Individualized education plan (IEP) which placed educable mentally impaired child in distant school with cat-
egorical classroom facility rather than in local school violated IDEA's least restrictive environment preference,
notwithstanding Michigan law requirement that child's maximum potential be developed; although there was
evidence that services necessary to enable child to achieve her IEP goals could more effectively and successfully
be provided in categorical classroom, it was undisputed that services could feasibly be provided at local school.
McLaughlin v. Board of Educ. of Holt Public Schools, W.D.Mich.2001, 133 F.Supp.2d 994, reversed 320 F.3d
663, rehearing denied. Schools 148(3)

Placement of emotionally handicapped and learning disabled student, who slashed another student with box cut-
ter, in alternative school did not violate requirement that disabled student be educated in least restrictive envir-
onment, for purpose of determining whether student received free appropriate public education (FAPE) as guar-
anteed by IDEA, where both student's former high school and alternative school offered comparable educational
benefits to student but student's inability to control his behavior made it impossible for student to obtain those
benefits at high school without posing threat of injury to others. Jane Parent ex rel. John Student v. Osceola
County School Bd., M.D.Fla.1999, 59 F.Supp.2d 1243, affirmed 220 F.3d 591. Schools 154(2.1)

For purpose of determining extent of liability of state board of education for failure of city school board to com-
ply with statutory mandates concerning education of disabled students, city school board's failure to comply was
systemic and pervasive, where disabled students were placed by category of disability rather than with intention
of educating them in least restrictive environment (LRE) for at least 17 years following enactment of LRE man-
date. Corey H. v. Board of Educ. of City of Chicago, N.D.Ill.1998, 995 F.Supp. 900. Schools 148(2.1)

Private day program in alternative middle school was “least restrictive environment” which provided education-
al benefit to neurologically impaired student, within meaning of Individuals with Disabilities Education Act
(IDEA); student's behavior and education improved following her enrollment in private day program, recom-
mendation of one doctor that student be placed in residential facility was based upon representation of student's
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mother that student had already been labeled autistic, and another of student's doctors stated that while residen-
tial program would be most intense for student, other nonresidential settings might be appropriate. Schreiber v.
Ridgewood Bd. of Educ., D.N.J.1997, 952 F.Supp. 205. Schools 154(2.1)

Dyslexic student's placement in private school for disabled students was not proper under Individuals with Dis-
abilities Education Act (IDEA); Individualized Education Program (IEP) proposed by school district offered stu-
dent free appropriate public education, student required no remedial help in a number of subjects and was happy
and participative student in public school, student's attendance at Girl Scouts and YMCA activities was not com-
parable to mainstreaming offered in IEP, student was able to progress in science and social studies in public
school through means other than reading and writing, school district's instructors utilized multisensory ap-
proaches to promote student's cognitive capabilities, student's parents did not fully express implications of stu-
dent's emotional state until conduct of due process hearing on proposed IEP, and proposed IEP placed student in
least restrictive environment. Independent School Dist. No. 283, St. Louis Park, Minn. v. S.D. By and Through
J.D., D.Minn.1995, 948 F.Supp. 860, affirmed 88 F.3d 556. Schools 154(4)

Student with Attention Deficit Hyperactivity Disorder (ADHD) could receive appropriate education at public
high school, and therefore private school for disabled students was not the least restrictive environment for the
student under the Individuals with Disabilities Education Act (IDEA), where student was on nonsevere side of
spectrum between mildly and moderately handicapped. Monticello School Dist. No. 25 v. Illinois State Bd. of
Educ., C.D.Ill.1995, 910 F.Supp. 446, affirmed 102 F.3d 895. Schools 154(4)

Failure of state education officials to require expressly that local school districts consider least restrictive envir-
onment requirement of IDEA in meeting with parents on child's Individualized Education Program (IEP), before
referring or re-referring child to state schools, violated IDEA's requirement that handicapped children be re-
moved from regular education only if supplementary aids and services would not allow satisfactory education in
regular classes. Hunt on Behalf of Hunt v. Bartman, W.D.Mo.1994, 873 F.Supp. 229. Schools 154(2.1)

School district violated Individuals With Disabilities Education Act by failing to consider less restrictive place-
ments before accommodating kindergarten child suffering from Down's Syndrome partially in developmental
class for children not yet ready for kindergarten, and partially in special class for disabled children. Oberti by
Oberti v. Board of Educ. of Borough of Clementon School Dist., D.N.J.1992, 801 F.Supp. 1392, affirmed and
remanded 995 F.2d 1204. Schools 148(3)

Public residential facility, rather than private facility offering substantially similar program, was least restrictive
environment under Education for All Handicapped Children Act for education of adolescent who suffered from
behavioral disorder. Mark Z. v. Mountain Brook Bd. of Educ., N.D.Ala.1992, 792 F.Supp. 1228. Schools
154(3)

Individuals with Disabilities Education Act (IDEA) imposes affirmative obligations on school districts to con-
sider placing disabled children in regular classroom settings, with use of supplementary aids and services, before
exploring other alternative placements; IDEA incorporates “least restrictive environment” requirement. Oberti
by Oberti v. Board of Educ. of Borough of Clementon School Dist., D.N.J.1992, 789 F.Supp. 1322. Schools
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148(2.1)

Centralizing cued speech program at high school that was approximately five miles farther from hearing im-
paired student's home than his base school provided free, appropriate public education in least restrictive envir-
onment and did not discriminate on basis of handicap, even if student wanted to attend his base school; student
was involved in classes made up of nonhandicapped students; and nothing indicated that student would receive
better education at his base school. Barnett v. Fairfax County School Bd., E.D.Va.1989, 721 F.Supp. 757, af-
firmed 927 F.2d 146, certiorari denied 112 S.Ct. 175, 502 U.S. 859, 116 L.Ed.2d 138. Schools 154(2.1)

Specialized school for deaf was not presumptively excluded from consideration as a “least restrictive environ-
ment” within meaning of the Education for All Handicapped Children Act, though school was not, strictly
speaking, a mainstreaming program. Barwacz v. Michigan Dept. of Educ., W.D.Mich.1988, 681 F.Supp. 427.
Schools 148(2.1)

Handicapped children are entitled to learn in least restrictive environment possible; generally choice of least re-
strictive environment will involve attempt to mainstream handicapped child, but determination involves careful
consideration of child's own needs and in some instances, special facility will constitute least restrictive environ-
ment for particular handicapped child. Taylor by Holbrook v. Board of Educ. of Copake-Taconic Hills Cent.
School Dist., N.D.N.Y.1986, 649 F.Supp. 1253. Schools 148(2.1)

School district's placement of disabled students in fixed-length programs for extended school year (ESY) ser-
vices violated IDEA by not taking into account least restrictive environment (LRE) requirement; little or no con-
sideration was given to appropriate duration of any ESY programs. Reusch v. Fountain, D.Md.1994, 872
F.Supp. 1421, supplemented 1994 WL 794754. Schools 148(2.1)

Proposed placement of a student with Down syndrome in a self-contained classroom did not violate the Indi-
viduals with Disabilities Education Act's (IDEA) least restrictive environment (LRE) provisions; school district
had taken multiple steps in an attempt to accommodate the student, including providing a one-on-one paraedu-
cator, physical, occupational, and speech therapy, and adapted physical education, and had developed an ad-
equate behavioral intervention plan (BIP); moreover, there was evidence that the student was receiving no bene-
fit from being in a regular classroom and that his presence was often disruptive. T.W. v. Unified School Dist.
No. 259, Wichita, Kan., C.A.10 (Kan.) 2005, 136 Fed.Appx. 122, 2005 WL 1324969, Unreported. Schools
154(2.1)

104. Special education, free appropriate public education

School district's failure to identify elementary school student as child in need of special education services at be-
ginning of first grade did not deny student free appropriate public education (FAPE) as would violate the Indi-
viduals with Disabilities Education Act (IDEA), despite later determination of reading and learning disabilities,
where student was evaluated several months prior in kindergarten and found to not qualify as student in need,
first grade was first time students ever had a chance to be in a test taking situation, and other children also had
difficulty taking a test. Ridley School Dist. v. M.R., C.A.3 (Pa.) 2012, 680 F.3d 260. Schools 148(3)
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Under IDEA, appropriate placement for moderately mentally retarded nine-year-old student was in regular
second grade classroom, with some supplemental services, as full-time member of that class; although school
district claimed that it would lose up to $190,764 in state special education funding if student were not enrolled
in special education class at least 51% of day, district did not seek statutory waiver, and district's proposal that
child be taught by special education teacher ran directly counter to congressional preference that children with
disabilities be educated in regular classes with children who are not disabled. Sacramento City Unified School
Dist., Bd. of Educ. v. Rachel H. By and Through Holland, C.A.9 (Cal.) 1994, 14 F.3d 1398, certiorari denied
114 S.Ct. 2679, 512 U.S. 1207, 129 L.Ed.2d 813. Schools 148(3)

School district's placement of mildly mentally retarded student in small special education classes was
“appropriate” public education under Education for All Handicapped Children Act, despite parents' contention
that individualized tutoring was necessary. Gregory K. v. Longview School Dist., C.A.9 (Wash.) 1987, 811 F.2d
1307. Schools 148(3)

Individualized education program (IEP) providing for placement of student diagnosed with autism as charter
school specifically for children with autism, without providing for additional special education itinerant teacher
(SEIT) services, occupational therapy, and physical therapy, was reasonably calculated to enable student to re-
ceive educational benefits, as required by the Individuals with Disabilities Education Improvement Act (IDEIA);
the charter school provided intensive academic and behavioral programs for children with autism, the school de-
veloped an individualized program for student based on his needs, and the school provided the parents with a
comprehensive training program and monthly home visits. M.N. v. New York City Dept. of Educ., Region 9
(Dist. 2), S.D.N.Y.2010, 700 F.Supp.2d 356. Schools 148(3)

Individualized education program (IEP) providing for full-time special education for student with Attention De-
ficit Hyperactivity Disorder (ADHD) and Fetal Alcohol Syndrome was reasonably calculated to provide educa-
tional benefit, where IEP contained clear goals that were written in measurable way; IEP contained annual goals
in various areas, as well as short-term objectives towards achieving each annual goal. O.O. ex rel. Pabo v. Dis-
trict of Columbia, D.D.C.2008, 573 F.Supp.2d 41. Schools 148(3)

Preponderance of evidence supported individual education plan committee's placement of 14-year-old develop-
mentally disabled student at a middle school, rather than her home school, to be educated in basic special educa-
tion classroom part-time and mainstreamed at middle school in unified arts classes the rest of the day; extensive
record of administrative proceedings and great weight of evidence presented in those proceedings established
that student was not developing any needed independent living skills or otherwise benefitting academically from
her placement in regular education academic classes at her home school as subject matter was far beyond her in-
tellectual ability and all of her teachers and paraprofessionals testified that student needed to be in special educa-
tion basic classroom. Hudson By and Through Hudson v. Bloomfield Hills Public Schools, E.D.Mich.1995, 910
F.Supp. 1291, affirmed 108 F.3d 112, certiorari denied 118 S.Ct. 78, 522 U.S. 822, 139 L.Ed.2d 37. Schools

155.5(4)

Handicapped student who followed regular education curriculum leading to high school diploma and who met
goals of Individualized Education Plan (IEP) of passing mainstream classes received adequate free, appropriate
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public education (FAPE) and was no longer eligible for special education services under the Individuals with
Disabilities Education Act (IDEA). Chuhran v. Walled Lake Consol. Schools, E.D.Mich.1993, 839 F.Supp. 465,
affirmed 51 F.3d 271. Schools 148(2.1)

Under the Individuals with Disabilities Education Act (IDEA), appropriate placement for moderately mentally
retarded nine-year-old student was in a regular second grade classroom, with some supplemental services, as a
full-time member of that class; factors of educational and nonacademic benefits to student and effect of her pres-
ence on teacher and other children in regular classroom weighed in favor of regular educational placement, and
school district did not prove that educating student in regular education classroom with appropriate services
would be significantly more expensive than educating her in a proposed special education setting. Board of
Educ., Sacramento City Unified School Dist. v. Holland By and Through Holland, E.D.Cal.1992, 786 F.Supp.
874, affirmed 14 F.3d 1398, certiorari denied 114 S.Ct. 2679, 512 U.S. 1207, 129 L.Ed.2d 813. Schools
148(3)

Public school system provided adequate education opportunities for child under Education for All Handicapped
Children Act by providing him one hour a day special education in school's resource specialist program, and
private school education at public expense was not warranted; student RSP class had four to six students with
one teacher and one aide, concentrated on spelling and writing skills, and was coordinated with general educa-
tion and after exposure to RSP student scored above average in reading skills. Bertolucci v. San Carlos Element-
ary School Dist., N.D.Cal.1989, 721 F.Supp. 1150. Schools 154(4)

With respect to those handicapped students who were capable of being educated in special classes located in
regular schools, practice of educating handicapped students who were found to be in need of special education
programs in separate schools or centers, separate wings or sections of regular schools or mobile classes or trail-
ers constituted a violation of Pennsylvania Department of Education's duty to assure that handicapped children
who are educated in “regular educational environment” to maximum extent appropriate to needs of handicapped
children. Hendricks v. Gilhool, E.D.Pa.1989, 709 F.Supp. 1362. Schools 148(2.1); Schools 154(2.1)

In providing special education, as required by Education for All Handicapped Children Act, public school dis-
trict may utilize appropriate public school programs or may place and fund handicapped child in private school.
Work v. McKenzie, D.D.C.1987, 661 F.Supp. 225. Schools 154(4)

105. Mainstreaming, free appropriate public education

States seeking to qualify for federal funds under Education of the Handicapped Act must develop policies assur-
ing all disabled children the right to free appropriate public education, and must file with Secretary of Education
formal plans mapping out in detail programs, procedures, and timetables under which they will effectuate such
policies, and such plans must assure that to maximum extent appropriate, states will mainstream disabled chil-
dren, that is, they will educate them with children who are not disabled, and will segregate or otherwise remove
such children from regular classroom setting only when nature or severity of handicapped is such that education
or regular classrooms cannot be achieved satisfactorily. Honig v. Doe, U.S.Cal.1988, 108 S.Ct. 592, 484 U.S.
305, 98 L.Ed.2d 686. Schools 17
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Placement of disabled student in school with class specifically structured for autistic children as to academic
subjects, but in which child would be placed in regular classes for other subjects, was appropriate under main-
streaming provision of Individuals With Disabilities Education Act (IDEA), as placement was carefully tailored
to ensure that student was mainstreamed to maximum extent appropriate. Hartmann by Hartmann v. Loudoun
County Bd. of Educ., C.A.4 (Va.) 1997, 118 F.3d 996, certiorari denied 118 S.Ct. 688, 522 U.S. 1046, 139
L.Ed.2d 634. Schools 148(3)

District court's finding that disabled student could receive educational benefit in regular classroom, and that in-
dividualized education program (IEP) which would involve only partial mainstreaming was thus inappropriate
for student under Individuals With Disabilities Education Act (IDEA), was not supported by evidence; notwith-
standing student's allegedly more successful experiences in regular classrooms before and after student's place-
ment by defendant county, evidence indicated that student failed to make academic progress in regular
classrooms, and interaction with non-handicapped students did not outweigh student's need for educational bene-
fits. Hartmann by Hartmann v. Loudoun County Bd. of Educ., C.A.4 (Va.) 1997, 118 F.3d 996, certiorari denied
118 S.Ct. 688, 522 U.S. 1046, 139 L.Ed.2d 634. Schools 155.5(4)

Evidence in IDEA action was sufficient to establish that mainstreaming was not appropriate placement for high
school student who suffered from attention deficit disorder; prior attempts at mainstreaming had resulted in total
failure, while separate teaching produced superior results. Capistrano Unified School Dist. v. Wartenberg By
and Through Wartenberg, C.A.9 (Cal.) 1995, 59 F.3d 884. Schools 155.5(4)

Off-campus, self-contained program was “least restrictive environment” in which student with Tourette's Syn-
drome and Attention Deficit Hyperactivity Disorder could be educated satisfactorily, for purposes of IDEA, des-
pite claim that student could have been educated in mainstream setting if school provided personal classroom
aide; it was not likely that aide would have made meaningful difference, student was socially isolated at main-
stream placement, and he had violently attacked two students and school staff member and directed sexually ex-
plicit remarks at female students. Clyde K. v. Puyallup School Dist., No. 3, C.A.9 (Wash.) 1994, 35 F.3d 1396.
Schools 154(2.1)

IDEA sets forth Congress' preference for educating children with disabilities in regular classrooms with their
peers. Sacramento City Unified School Dist., Bd. of Educ. v. Rachel H. By and Through Holland, C.A.9 (Cal.)
1994, 14 F.3d 1398, certiorari denied 114 S.Ct. 2679, 512 U.S. 1207, 129 L.Ed.2d 813. Schools 148(2.1)

Trial court did not err by finding that school's plan to educate student suffering from neurological impairment
that hindered his ability to process auditory information and engage in normal language and thinking skills in
classroom with a supplemental tutorial, which included access to word processor and substitution of oral exam-
inations for written tests and longer papers satisfied “mainstreaming” requirement that handicapped children be
educated along with other children to maximum extent possible; alternative proposed by parents was payment of
tuition to attend private school, which consisted only of handicapped children. Doe By and Through Doe v.
Board of Educ. of Tullahoma City Schools, C.A.6 (Tenn.) 1993, 9 F.3d 455, certiorari denied 114 S.Ct. 2104,
511 U.S. 1108, 128 L.Ed.2d 665. Schools 148(3)
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Mainstreaming requirement of the Individuals with Disabilities Education Act (IDEA) prohibits school from pla-
cing child with disabilities outside regular classroom if educating child in regular classroom, with supplementary
aids and support services, can be achieved satisfactorily and, if placement outside regular classroom is necessary
for child to receive educational benefit, school may still be violating IDEA if it has not made sufficient efforts to
include child in school programs with nondisabled children whenever possible. Oberti by Oberti v. Board of
Educ. of Borough of Clementon School Dist., C.A.3 (N.J.) 1993, 995 F.2d 1204. Schools 148(2.1)

Determination that child with disabilities might make greater academic progress in segregated, special education
class may not warrant excluding child from regular classroom environment; court must pay special attention to
those unique benefits child may obtain from integration in regular classroom, such as development of social and
communications skills from interaction with nondisabled peers. Oberti by Oberti v. Board of Educ. of Borough
of Clementon School Dist., C.A.3 (N.J.) 1993, 995 F.2d 1204. Schools 148(2.1)

Preference of Individuals with Disabilities Education Act for mainstreaming handicapped students did not justi-
fy individualized educational program for learning disabled tenth grade student which stated goal of only four
months' progress over period of more than one year so as to make public school placement superior to private
school, which educated only children with disabilities; where necessary for educational reasons, mainstreaming
assumed subordinate role in formulating educational program. Carter By and Through Carter v. Florence County
School Dist. Four, C.A.4 (S.C.) 1991, 950 F.2d 156, certiorari granted in part 113 S.Ct. 1249, 507 U.S. 907, 122
L.Ed.2d 649, affirmed 114 S.Ct. 361, 510 U.S. 7, 126 L.Ed.2d 284. Schools 148(3)

School district mainstreamed handicapped child to maximum extent appropriate, as required by Education of the
Handicapped Act, when it removed him from regular education and mainstreamed him only during lunch and re-
cess; child was unable to participate in regular prekindergarten program without forcing instructor to devote
most of her time and attention away from other students and did not receive any benefit from prekindergarten
other than opportunity to associate with nonhandicapped students. Daniel R.R. v. State Bd. of Educ., C.A.5
(Tex.) 1989, 874 F.2d 1036. Schools 148(2.1)

In determining whether mainstreaming requirements of Education for All Handicapped Children Act were satis-
fied, court could consider both whether severely handicapped child would benefit from placement in regular
public elementary school and costs to school district of such placement, which would require special, self-
contained classroom with teacher trained to meet handicapped child's exceptional educational needs. A.W. By
and Through N.W. v. Northwest R-1 School Dist., C.A.8 (Mo.) 1987, 813 F.2d 158, certiorari denied 108 S.Ct.
144, 484 U.S. 847, 98 L.Ed.2d 100.

Mainstreaming provisions of the Education of the Handicapped Act requiring a state receiving federal financial
assistance, “to the maximum extent appropriate,” to educate handicapped children with children who are not
handicapped does not mean that a handicapped child must be educated in the same classroom with nonhandi-
capped children. Mark A. v. Grant Wood Area Educ. Agency, C.A.8 (Iowa) 1986, 795 F.2d 52, certiorari denied
107 S.Ct. 1579, 480 U.S. 936, 94 L.Ed.2d 769. Schools 148(2.1)

Although handicapped child's progress, or lack thereof, at regular public school is relevant factor in determining
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maximum appropriate extent to which he can be mainstreamed, it is not dispositive of that question, since court
must determine whether child could have been provided with additional services, such as those provided at
schools for handicapped, which would have improved his performance at public school. Roncker On Behalf of
Roncker v. Walter, C.A.6 (Ohio) 1983, 700 F.2d 1058, certiorari denied 104 S.Ct. 196, 464 U.S. 864, 78
L.Ed.2d 171. Schools 154(2.1)

Before ordering residential placement for handicapped child, court should weigh the mainstreaming policy em-
bodied in this chapter which encourages the placement of the children in the least restrictive environment.
Kruelle v. New Castle County School Dist., C.A.3 (Del.) 1981, 642 F.2d 687. Schools 154(3)

School district's individualized education program (IEP) for autistic student failed to comport with Individuals
with Disabilities Education Act's (IDEA) “mainstreaming” requirement; evidence strongly supported conclu-
sions that an integrated class would be far more beneficial for student than a self-contained class, that student
was capable of attending an integrated class if provided with sufficient accommodations, and that student did not
negatively impact other students. G.B. ex rel. N.B. v. Tuxedo Union Free School Dist., S.D.N.Y.2010, 751
F.Supp.2d 552. Schools 154(2.1)

Individualized education program (IEP) for 2006-2007 school year was appropriate even though it did not place
student with Down Syndrome in regular education classroom for more than 80% of her time and, according to
parents, behavior management plan was not properly implemented; determinations of percentage of time student
spent in regular education setting had to be made on basis of student's individualized needs, and any deficiency
in plan's implementation could not be attributed to school board because parents refused to accept time-out room
that was major component of behavior plan. L. ex rel. Mr. F. v. North Haven Bd. of Educ., D.Conn.2009, 624
F.Supp.2d 163. Schools 148(3)

The IDEA manifests a preference for mainstreaming disabled children. Kasenia R. ex rel. M.R. v. Brookline
School Dist., D.N.H.2008, 588 F.Supp.2d 175. Schools 154(2.1)

Analyzing the effect of disabled student's presence on other students in regular classroom, in determining wheth-
er to mainstream the disabled student, pursuant to IDEA, focuses on the school district's obligation to educate all
of its students, recognizing that, even if disabled student might benefit from inclusion, she may be so disruptive
in regular classroom that other students' education is significantly impaired, and modifying the curriculum to in-
clude disabled student may demand so much of the teacher's attention that the teacher will be required to ignore
the other students. Greenwood v. Wissahickon School Dist., E.D.Pa.2008, 571 F.Supp.2d 654, affirmed 374
Fed.Appx. 330, 2010 WL 1173017. Schools 154(2.1)

Student with severe mental retardation, static non-progressive encephalopathy, and sensory disorder was not
able to be satisfactorily educated full-time in regular classroom with supplementary aids and services, but rather,
was being educated in least restrictive environment, as required by IDEA, so that additional inclusion would
hinder her own progress in acquiring essential life skills, since school district expended substantial time and ef-
fort to provide student with meaningful benefit from inclusion in regular classroom, student received little, if
any, educational benefit from inclusion in regular classroom, and student's conduct adversely affected her class-
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mates in regular classroom. Greenwood v. Wissahickon School Dist., E.D.Pa.2008, 571 F.Supp.2d 654, affirmed
374 Fed.Appx. 330, 2010 WL 1173017. Schools 154(2.1)

Individualized education program (IEP) which placed student in special education program with 12:1:1 staffing
ratio was inappropriate because it failed to mainstream high school student with attention deficit hyperactivity
disorder (ADHD) to maximum extent appropriate, and therefore failed to meet IDEA's requirement that disabled
student's free appropriate public education (FAPE) be provided in the least restrictive environment. Jennifer D.
ex rel. Travis D. v. New York City Dept. of Educ., S.D.N.Y.2008, 550 F.Supp.2d 420. Schools 154(2.1)

Record of administrative hearing requested by parents of learning disabled child supported hearing officer's de-
cision that school district included child in regular education environment to maximum extent appropriate and
removed him from that setting only when it was necessary for his individual needs, in compliance with Individu-
als with Disabilities Education Act (IDEA) mainstreaming directive; despite fact that child required pull-out ser-
vices, he was included in regular education environment for 74% of school day, and therapist agreed that trans-
ition to regular class placement of 80% of the day should be gradual. P. ex rel. Mr. P. v. Newington Bd. of
Educ., D.Conn.2007, 512 F.Supp.2d 89, affirmed 546 F.3d 111. Schools 155.5(4)

Evidence supported finding that disabled third-grade student was being mainstreamed to maximum extent appro-
priate, as required under IDEA; non-verbal student, functioning at approximately level of one-year-old, was be-
ing mainstreamed more than half of her school day and had reverse mainstreaming with non-disabled peers for
45 minutes daily at lunch and recess time. R.L. ex rel. Mr. L. v. Plainville Bd. of Educ., D.Conn.2005, 363
F.Supp.2d 222. Schools 155.5(4)

Mainstreaming requirement of Individuals with Disabilities Education Act (IDEA), requiring that disabled stu-
dent be placed in least restrictive educational environment appropriate to student's needs, did not mandate use of
video teleconferencing equipment (VTC) to allow second grade student to have virtual experience of classroom
during 25% of time he was absent due to complications of his leukemia treatment; it was restrictions imposed by
his illness, which required him to stay out of school during periods when infection risk was high, rather than any
action of school, that prevented mainstreaming. Eric H. ex rel. John H. v. Methacton School Dist., E.D.Pa.2003,
265 F.Supp.2d 513. Schools 154(2.1)

Evidence supported finding that full inclusion placement would not result in learning disabled student's being
provided a free appropriate public education (FAPE) for school year; student would not have received any edu-
cational benefits from a full inclusion placement but would likely have received some non-educational benefits,
student's presence in a regular classroom would likely have had minimal effect on the teacher and other students,
and cost of mainstreaming student would not be a factor. Katherine G. ex rel. Cynthia G. v. Kentfield School
Dist., N.D.Cal.2003, 261 F.Supp.2d 1159, affirmed 112 Fed.Appx. 586, 2004 WL 2370562. Schools
154(2.1)

Placement of learning-disabled middle school student in multicategorical special education room, for classes
other than music, art, and health, was inappropriate under Individuals with Disabilities Education Act (IDEA)
when compared with mainstream placement coupled with appropriate support; district had not adequately evalu-
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ated its ability to accommodate student in regular classroom, record reflected that student did not flourish in spe-
cial education setting and did better when given opportunity to mainstream, and there was no showing that stu-
dent would act disruptively in mainstream if provided with adequate support. Warton v. New Fairfield Bd. of
Educ., D.Conn.2002, 217 F.Supp.2d 261. Schools 154(2.1)

In determining whether school is in compliance with mainstreaming requirement of Individuals with Disabilities
Education Act (IDEA) with respect to particular disabled student, court first ascertains whether education in reg-
ular classroom can be achieved satisfactorily with use of supplementary aids and services; if placement outside
of regular classroom is found to be necessary to permit child to benefit educationally, court then decides whether
school has mainstreamed child to maximum extent appropriate by making efforts to include child in school pro-
grams with nondisabled children whenever possible. D.B. v. Ocean Tp. Bd. of Educ., D.N.J.1997, 985 F.Supp.
457, affirmed 159 F.3d 1350. Schools 148(2.1)

Factors to be considered in determining whether disabled child can be educated satisfactorily in regular
classroom with supplementary aids and services, in accordance with mainstreaming preference established by
Individuals with Disabilities Education Act (IDEA), are: steps that school has taken to try to include child in
regular classroom; comparison between educational benefits child would receive in regular classroom and bene-
fits child would receive in segregated setting; and possible negative effect child's inclusion might have on educa-
tion of other children in regular classroom. D.B. v. Ocean Tp. Bd. of Educ., D.N.J.1997, 985 F.Supp. 457, af-
firmed 159 F.3d 1350. Schools 148(2.1)

Inclusive placement of learning disabled child, in regular classroom, was appropriate under IDEA, despite par-
ent's opposition and failure of district to diagnose child's dyslexia, where recommendations made by parents' ex-
perts could be implemented in inclusive placement, and mirrored many of the recommendations in district's pro-
posed individualized education program (IEP), and where the district did perform testing on the child and did
not base its proposed IEP solely on anecdotal information. Jonathan G. v. Lower Merion School Dist.,
E.D.Pa.1997, 955 F.Supp. 413. Schools 148(3)

At its core, Individuals with Disabilities Education Act (IDEA) has indisputable preference for “mainstreaming”
special education students; such students are to be educated, to maximum extent appropriate, in regular class set-
ting. Independent School Dist. No. 283, St. Louis Park, Minn. v. S.D. By and Through J.D., D.Minn.1995, 948
F.Supp. 860, affirmed 88 F.3d 556. Schools 148(2.1)

Within the statutory preference under the IDEA for “mainstreaming” handicapped student in least restrictive en-
vironment consistent with needs, to the maximum extent possible, “least restrictive environment” connotes not
merely freedom from restraint but freedom to associate with family and with able-bodied peers. Cypress-
Fairbanks Independent School Dist. v. Michael F. by Barry F., S.D.Tex.1995, 931 F.Supp. 474, affirmed as
modified 118 F.3d 245, 152 A.L.R. Fed. 771, certiorari denied 118 S.Ct. 690, 522 U.S. 1047, 139 L.Ed.2d 636.
Schools 148(2.1)

Mainstreaming is inappropriate under IDEA only where nature or severity of handicap is such that education in
regular classes cannot be achieved satisfactorily. Mather v. Hartford School Dist., D.Vt.1996, 928 F.Supp. 437.
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Schools 148(2.1)

Whether mainstreaming requirement of the IDEA has been met may be determined under two-part test, asking
first whether education in regular classroom with use of supplemental aids and services can be achieved satis-
factorily for the child and, if not, whether the school has mainstreamed child to maximum extent appropriate,
and discussion of such test may be organized under the following factors: educational benefits available to child
in regular classroom, supplemented with appropriate aids and services, compared with educational benefits of
special education classroom; nonacademic benefits to handicapped child from interaction with nonhandicapped
children; effect of presence of handicapped child on the teacher and other children in the regular classroom; and
costs of supplementary aids and services necessary to mainstream the handicapped child in regular classroom
setting. D.F. v. Western School Corp., S.D.Ind.1996, 921 F.Supp. 559. Schools 148(2.1)

Mainstreaming criteria of Individuals with Disabilities Education Act (IDEA) require schools, to maximum ex-
tent appropriate, to educate disabled children in least restrictive environment with children who are not disabled.
Ciresoli v. M.S.A.D. No. 22, D.Me.1995, 901 F.Supp. 378. Schools 148(2.1)

Parents of handicapped student failed to establish that placement of student in therapeutic day school was not
appropriate under IDEA, despite their preference for “mainstreaming” student, particularly in light of evalu-
ations by psychologists and social workers supporting conclusion that student was not benefitting from interac-
tion with other students and would benefit from being placed in more structured program with additional support
services; effort at mainstreaming had proven unsuccessful, particularly as student's behavior represented regres-
sion on his own part, in addition to disruption of others. MR by RR v. Lincolnwood Bd. of Educ., Dist. 74,
N.D.Ill.1994, 843 F.Supp. 1236, reconsideration denied 1994 WL 30968, affirmed 56 F.3d 67, rehearing and
suggestion for rehearing en banc denied. Schools 154(2.1)

Individualized education program (IEP) for mainstreaming mentally disabled student only for art, music, and
gym did not comply with IDEA's mainstreaming requirement; school district did not take meaningful steps to in-
clude student in regular classroom with adequate supplemental aids and services and did not consider less re-
strictive alternative placements, and nothing indicated that student would present behavior problems if provided
with adequate level of supplementary aids and services. Mavis v. Sobol, N.D.N.Y.1993, 839 F.Supp. 968.
Schools 148(3)

Individuals with Disabilities Education Act (IDEA) requires states to mainstream disabled children with able-
bodied children whenever possible. Swift By and Through Swift v. Rapides Parish Public School System,
W.D.La.1993, 812 F.Supp. 666, affirmed 12 F.3d 209. Schools 148(2.1)

In determining how to comply with Individuals With Disabilities Education Act school districts must carefully
examine educational benefits, both academic and nonacademic, available to disabled child in a regular
classroom, particularly advantages arrived from modeling on behavior and language of children without disabil-
ities, effects of such inclusion upon other children in class, both positive and negative, and cost of necessary
supplementary services. Oberti by Oberti v. Board of Educ. of Borough of Clementon School Dist., D.N.J.1992,
801 F.Supp. 1392, affirmed and remanded 995 F.2d 1204. Schools 148(2.1)
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Provision of Individuals with Disabilities Education Act (IDEA) requiring state to assure that children with dis-
abilities are educated with children who are not disabled to maximum extent appropriate denotes clear prefer-
ence by Congress for inclusion of handicapped children in classes with other children. Cordero by Bates v.
Pennsylvania Dept. of Educ., M.D.Pa.1992, 795 F.Supp. 1352. Schools 148(2.1)

Individuals with Disabilities Education Act's (IDEA's) preference or presumption in favor of including disabled
student in regular classrooms will not be rebutted unless school district shows that child's disabilities are so
severe that he or she will receive little or no benefit from inclusion, that he or she is so disruptive as to signific-
antly impair education of other children in the class, or that cost of providing inclusive education will signific-
antly affect other children in district. Oberti by Oberti v. Board of Educ. of Borough of Clementon School Dist.,
D.N.J.1992, 789 F.Supp. 1322. Schools 148(2.1)

Local board of education's decision to place child, who had been diagnosed as having mental retardation second-
ary to Downs Syndrome, in its preschool program, which was not fully integrated, was based on fact that child
was handicapped, rather than on professional review of available alternatives and recommendations of experts
familiar with particular special education needs that were incidental to child's handicap, and thus placement de-
cision was clearly inconsistent with procedural requirements of Individuals With Disabilities Education Act
(IDEA) and regulations promulgated thereunder. P.J. By and Through W.J. v. State of Conn. Bd. of Educ.,
D.Conn.1992, 788 F.Supp. 673. Schools 148(3)

The Individuals with Disabilities Education Act (IDEA) has a strong preference for “mainstreaming” which rises
to level of a rebuttable presumption; “mainstreaming” is the placement of handicapped children in regular
classrooms. Board of Educ., Sacramento City Unified School Dist. v. Holland By and Through Holland,
E.D.Cal.1992, 786 F.Supp. 874, affirmed 14 F.3d 1398, certiorari denied 114 S.Ct. 2679, 512 U.S. 1207, 129
L.Ed.2d 813. Schools 148(2.1); Schools 155.5(4)

Placement of a hearing-impaired student with multiple physical handicaps at a school for the deaf was appropri-
ate and consistent with the “mainstreaming” requirements of the Education of the Handicapped Act; the student
would receive no benefit from mainstreaming and even if there was a marginal benefit from “mainstreaming”
which would result from interacting with hearing children and adults while passing in the halls or eating in the
lunchroom, it was outweighed by the benefits gained from an all-signing environment provided by school for the
deaf. French v. Omaha Public Schools, D.Neb.1991, 766 F.Supp. 765. Schools 154(2.1)

Handicapped student's individualized education program could be implemented reasonably satisfactorily in in-
tegrated program at neighborhood high school that student would have attended were she not handicapped and,
thus, placement there was in accordance with Education for All Handicapped Children Act, despite parents' de-
sire to have student placed in totally segregated program for handicapped; student's socialization needs would be
met at neighborhood school, where she would interact with age-appropriate nonhandicapped peers, no credible
evidence supported concern that neighborhood school had excessively hostile educational environment, and stu-
dent's recreational and physical education needs could be met there. School Dist. of Kettle Moraine v. Grover,
E.D.Wis.1990, 755 F.Supp. 243. Schools 154(2.1)
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Under Education of All Handicapped Children Act, removal of child from “mainstream” educational environ-
ment is permitted only when education in regular classes cannot be achieved satisfactorily. Carey on Behalf of
Carey v. Maine School Administrative Dist. No. 17, D.Me.1990, 754 F.Supp. 906. Schools 148(2.1)

School district was required to explore feasibility of mainstreaming mentally handicapped child into classes for
nonacademic subjects, even though child would have to take academic subjects in classes for students socially
and emotionally disturbed/mentally retarded. Liscio by Hippensteel v. Woodland Hills School Dist.,
W.D.Pa.1989, 734 F.Supp. 689, affirmed 902 F.2d 1561, affirmed 902 F.2d 1563. Schools 148(3)

Mainstreaming of eight-year-old student with severe hearing loss, rather than placement in a facility for the
hearing impaired, met the free appropriate public education requirement of Education of the Handicapped Act
where child had superior intellectual potential and was learning in a ordinary classroom setting and, in some
areas, was on a par with her peers, and her social adjustment was improving and her classmates had learned to
communicate with her; however, board could continue to transport child to another facility for one-to-one sup-
plementary academic work, especially given child's rapport with resource room teachers at the other facility.
Bonadonna v. Cooperman, D.C.N.J.1985, 619 F.Supp. 401. Schools 154(2.1)

It is possible to provide an appropriate public education, within meaning of this chapter, in a separate education-
al setting. St. Louis Developmental Disabilities Treatment Center Parents Ass'n v. Mallory, W.D.Mo.1984, 591
F.Supp. 1416, affirmed 767 F.2d 518. Schools 148(2.1)

School system and school officials did not violate this chapter by transferring student with cerebral palsy from
school where she was being taught in traditional classes in which majority of students were not handicapped to a
school where separate classrooms were maintained for children who were physically or otherwise health im-
paired. Johnston by Johnston v. Ann Arbor Public Schools, E.D.Mich.1983, 569 F.Supp. 1502. Schools
154(2.1)

Inasmuch as public school's individual education program for an 18-year-old handicapped student, who was
mentally retarded, mentally ill and epileptic, relied on legitimate educational philosophy akin to the mainstream-
ing approach preferred by this chapter and would provide the student an education that benefited her within
meaning of this chapter, the plan would be deemed satisfactory under this section's requirement of a “free appro-
priate public education,” despite the objections of student's parents and their desire that daughter remain in
private school she attended for last eight years. Lang v. Braintree School Committee, D.C.Mass.1982, 545
F.Supp. 1221. Schools 164

Individualized education program that school offered to severely retarded 18-year-old boy did not place him in
contact with nonhandicapped students to the maximum extent consistent with appropriate education program as
required by this chapter, where under the program he had virtually no contact with nonhandicapped students out-
side of his lunch period and even than his contacts were few. Campbell v. Talladega County Bd. of Ed.,
N.D.Ala.1981, 518 F.Supp. 47. Schools 148(3)
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106. Disruption, free appropriate public education

Disruptive impact that disabled student had on other students was a relevant consideration in deciding whether
he received an appropriate education under the IDEA. Alex R., ex rel. Beth R. v. Forrestville Valley Community
Unit School Dist. No. 221, C.A.7 (Ill.) 2004, 375 F.3d 603, certiorari denied 125 S.Ct. 628, 543 U.S. 1009, 160
L.Ed.2d 474. Schools 148(2.1)

107. Parental participation, free appropriate public education--Generally

Any procedural failure by school district in scheduling disabled student's individualized education program
(IEP) meetings at times his parents could not attend during pendency of their challenge to district's proposed tri-
ennial reevaluation of student's special education services did not deny student a free appropriate public educa-
tion (FAPE) under IDEA; student remained in his placement in district, and parents failed to describe any por-
tions of IEPs for which they withdrew their consent. G.J. v. Muscogee County School Dist., C.A.11 (Ga.) 2012,
668 F.3d 1258. Schools 148(2.1)

School district's creation of individualized education plan (IEP) for disabled student was not rendered procedur-
ally inadequate due to lack of participation by student's parents; even if district should have held a second IEP
meeting to review goals and objectives that were ultimately included in IEP but were not discussed at earlier
meeting, parents did not fully avail themselves of opportunity to actively and meaningfully participate in devel-
opment of IEP, since they refused to talk about any issue other than whether district would pay for student's
placement at private school. Hjortness ex rel. Hjortness v. Neenah Joint School Dist., C.A.7 (Wis.) 2007, 507
F.3d 1060, certiorari denied 128 S.Ct. 2962, 554 U.S. 930. Schools 148(2.1)

District court did not clearly err in determining that parents had meaningful opportunity to participate in devel-
opment and review of individualized education plan (IEP) for student with Rett syndrome, as required by Indi-
viduals with Disabilities Education Act (IDEA), in that addendum drafted by district officials at IEP meeting
could be viewed as expression of concern rather than evidence that district had predetermined student's place-
ment, fact that district had attorney poised to file suit did not indicate that meeting was sham, and parties con-
ducted comprehensive review of student's situation at IEP meeting. Board of Educ. of Tp. High School Dist. No.
211 v. Ross, C.A.7 (Ill.) 2007, 486 F.3d 267. Schools 148(3)

Parental right to provide input into location of services under IDEA does not grant parents veto power over indi-
vidualized education program (IEP) team site selection decisions. White ex rel. White v. Ascension Parish
School Bd., C.A.5 (La.) 2003, 343 F.3d 373. Schools 148(2.1)

Substantive harm, resulting in a denial of a free appropriate public education (FAPE) under IDEA, occurs when
the procedural violations of IDEA seriously infringe upon the parents' opportunity to participate in the individu-
alized education program (IEP) process, and procedural violations that deprive an eligible student of an indi-
vidualized education program or result in the loss of educational opportunity also will constitute a denial of a
FAPE. Knable ex rel. Knable v. Bexley City School Dist., C.A.6 (Ohio) 2001, 238 F.3d 755, certiorari denied
121 S.Ct. 2593, 533 U.S. 950, 150 L.Ed.2d 752. Schools 148(2.1)
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Court's determination that individual education plan (IEP) for handicapped student was appropriate was suppor-
ted by evidence that it was calculated to confer some educational benefit on the student, even though parents felt
that residential setting where he would be with other blind students would be more advantageous, and where the
plan had a number of points which were not included in prior individual education plan which parents claimed
had been inadequate. Carlisle Area School v. Scott P. By and Through Bess P., C.A.3 (Pa.) 1995, 62 F.3d 520,
amended , certiorari denied 116 S.Ct. 1419, 517 U.S. 1135, 134 L.Ed.2d 544. Schools 155.5(4)

It is permissible to consider parental hostility to individualized educational program (IEP) as part of prospective
evaluation required by Education of the Handicapped Act (EHA) of the placement's expected educational bene-
fits; if facts show that parents are so opposed to placement as to undermine its value to child, there is no obliga-
tion under EHA to order the placement. Board of Educ. of Community Consol. School Dist. No. 21, Cook
County, Ill. v. Illinois State Bd. of Educ., C.A.7 (Ill.) 1991, 938 F.2d 712, rehearing denied, certiorari denied
112 S.Ct. 957, 502 U.S. 1066, 117 L.Ed.2d 124. Schools 154(2.1)

Parents of handicapped child waived right to properly constituted individualized educational program meeting
when they rejected school district's offer to schedule one, though parents had been seeking extended school year
services for their child for three years, they had specifically agreed with school district to hold individualized
educational program meeting to discuss study by clinical psychologist, meeting convened by school district was
not proper individualized educational program meeting, and at meeting school district refused to place extended
school year program on child's individualized educational program unless parents agreed to exclude program
from “stay put” provision of Education of the Handicapped Act. Cordrey v. Euckert, C.A.6 (Ohio) 1990, 917
F.2d 1460, certiorari denied 111 S.Ct. 1391, 499 U.S. 938, 113 L.Ed.2d 447. Schools 155.5(1)

Local education authority which failed to meet guidelines for consulting parents in the development of student's
individual education plan, with the resulting six-month delay in adoption of an IEP, did not comply with the
Education of the Handicapped Act. Tice By and Through Tice v. Botetourt County School Bd., C.A.4 (Va.)
1990, 908 F.2d 1200. Schools 148(2.1)

School district's failure following parental requests for documentation personally identifiable to disabled student
to either provide parents with complete set of copies or to allow them to review all requested documents did not
deprive student of free appropriate public education (FAPE); hearing officer found that while district's document
maintenance was “less than organized,” irregularities cited by parents were nothing more than district's attempts
to correct mistakes, that any trouble parents may have had in recovering documents from district could not have
impeded parent's decisionmaking regarding district's provision of FAPE to student because parents did not re-
quest any documents until end of school year and just a few months before student was withdrawn from district,
and parents offered no evidence that documents provided to them at earlier dates were somehow inadequate, re-
lying instead on speculation as to what might have occurred. C.H. ex rel. C.H. v. Northwest Independent School
Dist., E.D.Tex.2011, 815 F.Supp.2d 977. Schools 148(2.1)

Substantial evidence supported hearing officer's conclusion that decision to place student in “Chrysalis Pro-
gram” as result of disciplinary violation was made by school board and not individualized education program
(IEP) team, and resulting procedural violation constituted denial of free appropriate public education (FAPE) as
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it significantly impeded parent's opportunity to participate in decisionmaking process. School Bd. of the City of
Norfolk v. Brown, E.D.Va.2010, 769 F.Supp.2d 928. Schools 155.5(4)

Learning disabled student's parents acted unreasonably during the individualized education program (IEP) pro-
cess, and thus any delay in the development of an IEP did not violate IDEA, where parents objected to all evalu-
ations of student proposed by the school district, they breached a clearly-worded settlement agreement permit-
ting the district to have student evaluated by up to three of its own evaluators, and they insisted upon conditions
that the district could not agree to, such as requiring that the district waive its right to see the independent evalu-
ators' records. Kasenia R. ex rel. M.R. v. Brookline School Dist., D.N.H.2008, 588 F.Supp.2d 175. Schools
148(3)

Student's individualized education plan (IEP) was appropriate, as required by the Individuals with Disabilities
Education Act (IDEA), despite claim by the student's mother that the IEP was not appropriately tailored to ad-
dress the student's “deficits in expressive and receptive language” which impacted his “ability to access the gen-
eral curriculum”; the mother fully participated in the IEP development process, fully agreed with the substance
of the IEP as drafted at a meeting and signed the IEP indicating her agreement. Hinson ex rel. N.H. v. Merritt
Educational Center, D.D.C.2008, 579 F.Supp.2d 89. Schools 148(3)

Individualized education program (IEP) could have been instituted for student and none was developed because
of conduct of student's mother; she initially returned permission request form without properly checking off box
that authorized that evaluation, initial team meeting adjourned before IEP could be developed and mother could
not meet until after start of school year due to various scheduling conflicts, and continued IEP meeting did not
occur because student's mother had filed request for due process hearing and refused to participate in any further
IEP meetings. C.H. v. Cape Henlopen School Dist., D.Del.2008, 566 F.Supp.2d 352, affirmed 606 F.3d 59.
Schools 148(2.1)

Charter middle school did not deny student, with Attention Deficit Hyperactivity Disorder (ADHD) and atypical
learning disorder, free appropriate public education (FAPE) required by Individuals with Disabilities Education
Act (IDEA), through adoption of competency-based system, where teacher had flexibility in determining wheth-
er student mastered subject matter, through use of tests, discussions or other methods, and simply passed or
failed student without awarding letter or numerical grades, despite claim that parents did not receive sufficient
input regarding student's progress to determine whether they should request additional assistance for him.
Claudia C-B v. Board of Trustees of Pioneer Valley Performing Arts Charter School, D.Mass.2008, 539
F.Supp.2d 474. Schools 148(3)

Preponderance of the evidence in IDEA case supported ALJ's finding that disabled student's parent refused to
cooperate with Child Study Team (CST) to such an extent that CST was unreasonably prevented from creating
an individualized education program (IEP) for school year in question; student's mother had refused to sign con-
sent to have her son evaluated, a necessary prerequisite to creating his IEP, and withheld her consent to evaluate
for two months until day she notified school board her son had been offered enrollment at private school and,
through her attorney, gave school district's attorneys enrollment contract and outline of services provided at that
school. M.S. v. Mullica Tp. Bd. of Educ., D.N.J.2007, 485 F.Supp.2d 555, affirmed 263 Fed.Appx. 264, 2008
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WL 324200. Schools 155.5(4)

State of Hawai‘i Department of Education (DOE) did not violate IDEA's procedural requirements by failing to
consider parental input; although student's mother disagreed with DOE's decisions regarding her request for a
different skills teacher, DOE officials at individualized education plan (IEP) meetings discussed mother's con-
cerns and considered her views. B.V. v. Department of Educ., State of Hawaii, D.Hawai'i 2005, 451 F.Supp.2d
1113, affirmed 514 F.3d 1384. Schools 148(3)

School system did not deny parents meaningful opportunity to participate in autistic student's education in viola-
tion of individual education plan (IEP), for purposes of determining whether subsequent IEP was appropriate un-
der IDEA, even though system denied mother permission to videotape student in speech therapy sessions, where
school's policy of inviting participation was discretionary, and system held 11 meetings and had many other
communications with parents during school year. J.P. ex rel. Peterson v. County School Bd. of Hanover County,
Va., E.D.Va.2006, 447 F.Supp.2d 553, vacated 516 F.3d 254. Schools 148(3)

Evidence that teacher prepared draft individualized education program (IEP) for student after informal meeting
with student's parents, for discussion at next meeting of student's IEP team, was insufficient to support finding,
in administrative proceedings on parents' request for reimbursement for private placement under Individuals
with Disabilities Education Act (IDEA), that parents were denied adequate participation in process of prepara-
tion of student's IEP, as basis for finding that student was denied free appropriate public education (FAPE), ab-
sent any evidence that parents were forced to accept proposed IEP or were unaware of their rights in IEP pro-
cess. Tracy v. Beaufort County Bd of Ed., D.S.C.2004, 335 F.Supp.2d 675. Schools 155.5(4)

Individualized education program (IEP) developed for eighth grade student with attention deficit disorder was
appropriate, even though it failed to address behavioral problems at home; parents had concealed or minimized
extent of home problems, leaving school to reasonably conclude that student's academic difficulties stemmed
only from his attention deficit disorder. J.S. v. Shoreline School Dist., W.D.Wash.2002, 220 F.Supp.2d 1175.
Schools 148(3)

Autistic child's individualized education plans (IEPs) for the first and third grades were reasonably calculated to
confer meaningful educational benefit, and did not deprive child of a “free appropriate public education”
(FAPE); however, school district's failure to include a district representative as part of the IEP team was a pro-
cedural violation that deprived child's parents an opportunity to meaningfully participate in the IEP process and
deprived child of educational opportunity. Pitchford ex rel. M. v. Salem-Keizer School District No. 24J,
D.Or.2001, 155 F.Supp.2d 1213. Schools 148(3)

Requirements that free appropriate public education (FAPE) must be provided at public expense to meet stand-
ards of state education agency, that FAPE must include appropriate education, and that FAPE unfold in con-
formity with individual education plan (IEP), do not apply to parental placements that are otherwise proper un-
der Individuals with Disabilities Education Act (IDEA). Matthew J. v. Massachusetts Dept. of Educ.,
D.Mass.1998, 989 F.Supp. 380. Schools 154(4)
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Parents of disabled child did not show such hostility to individualized education program (IEP) as to establish
that it lacked value for the child; though parents offered testimony at hearing that they opposed placement that
school officials were proposing for the child at the time of the hearing, two years after the development of IEP,
mother participated in all five case conferences, signed documents showing unqualified agreement with plans
developed at each conference, and did not provide school with notice that she later came to disagree with the
plans. Roy and Anne A. v. Valparaiso Community Schools, N.D.Ind.1997, 951 F.Supp. 1370. Schools
148(2.1)

Parents of handicapped child were not denied opportunity to participate in formulation of an individual educa-
tional plan for child, although school came to meeting with a document entitled “Independent Education Pro-
gram” dated to take effect immediately, since school did not come to meeting with an unchangeable, completed
plan subject only to parental approval, in light of opportunities for parental involvement. Scituate School Com-
mittee v. Robert B., D.C.R.I.1985, 620 F.Supp. 1224, affirmed 795 F.2d 77. Schools 148(2.1)

School committee or the state does not comply with the procedural requirements of this chapter by including
parents only in the initial and penultimate steps of the planning process for an educational program for their chil-
dren; unless the parents are invited to participate in all significant decisions made by the school, the statutory de-
ference to state and local decision making in the educational field would not be justified. Lang v. Braintree
School Committee, D.C.Mass.1982, 545 F.Supp. 1221. Schools 164

Parents had meaningful opportunity to participate with respect to special education determination made by
school district for their son, as required by Individuals with Disabilities Education Act (IDEA), and placement
suggested by school district was not predetermined, given that, in addition to being involved in development of
son's individualized education program (IEP), parents and their special education representative informed school
district of their specific requests, to which school district responded to explain its different conclusions; that par-
ents disagreed with placement decision did not establish lack of meaningful participation. Paolella ex rel.
Paolella v. District of Columbia, C.A.D.C.2006, 210 Fed.Appx. 1, 2006 WL 3697318, Unreported. Schools
148(2.1)

108. ---- Consent of parents, parental participation, free appropriate public education

School district's refusal to offer an individualized education program (IEP) to student without an evaluation of
the student by an expert of the district's choice did not deny learning disabled student a free appropriate public
education (FAPE) under IDEA, even though student had been evaluated by doctor selected by her parents, where
parents had entered settlement agreement expressly permitting district to reevaluate student with its own special-
ists. Kasenia R. ex rel. M.R. v. Brookline School Dist., D.N.H.2008, 588 F.Supp.2d 175. Schools 148(3)

Student was provided an appropriate placement based on his individualized education plan (IEP), as required by
the Individuals with Disabilities Education Act (IDEA); the student's mother fully participated in the IEP and
placement decision-making process, fully agreed with the placement at the time it was issued and signed a place-
ment notice indicating her approval, and there was no evidence that the school where the student was placed
could not implement his IEP. Hinson ex rel. N.H. v. Merritt Educational Center, D.D.C.2008, 579 F.Supp.2d 89.
Schools 154(2.1)
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Evidence that parents of learning and behaviorally disabled student approved individual educational programs
(IEPs) developed and offered by school district pursuant to Individuals with Disabilities Education Act (IDEA)
and that student's academic performance improved under IEPs, together with credible expert testimony before
local hearing officer indicating that IEPs were satisfactory, was sufficient to support conclusion that IEPs were
reasonably developed and calculated to enable student to receive some educational benefit as mandated by
IDEA. Board of Educ. of Avon Lake City School Dist. v. Patrick M. By and Through Lloyd and Faith M.,
N.D.Ohio 1998, 9 F.Supp.2d 811, remanded 215 F.3d 1325. Schools 155.5(4)

Child's exit from special education program did not violate IDEA, where child's mother had consented to child's
exit. Perreault-Osborne v. New Milford Bd. of Educ., C.A.2 (Conn.) 2003, 74 Fed.Appx. 148, 2003 WL
22100797, Unreported. Schools 148(2.1)

109. Preschool programs, free appropriate public education

Providing a student with an appropriate preschool education free of charge, as mandated by the Individuals with
Disabilities Education Act (IDEA), required a school district to pay for both the itinerant special education ser-
vices provided to the student and the tuition required for his part-time enrollment at a private preschool; while
the district claimed that the student could have received his special education services in other community-based
settings, the individualized education program team never considered any other community-based options or
specific locations. Madison Metropolitan School Dist. v. P.R. ex rel. Teresa R., W.D.Wis.2009, 598 F.Supp.2d
938. Schools 154(4)

Preschool program and resource center at which preschool handicapped child would be in segregated environ-
ment of handicapped children only for half of day was least restrictive environment under Individuals with Dis-
abilities Education Act (IDEA); proposed placement was in child's home school and children in class had inter-
action with nondisabled older children through assemblies and a program where first-graders visited the class.
T.R. ex rel. N.R. v. Kingwood Tp. Bd. of Educ., D.N.J.1998, 32 F.Supp.2d 720, affirmed in part , vacated in part
205 F.3d 572. Schools 154(2.1)

110. Deaf students, free appropriate public education

South Dakota Board of Regents did not violate IDEA when it closed the South Dakota School for the Deaf and
out-sourced its services to home school districts; although deaf and hearing impaired students preferred to attend
programs at the school's campus and their parents preferred to enroll their children in a separate, language-rich
school, the IDEA's integrated-classroom preference made no exception for deaf students, and did not require
states to make available the best possible option. Barron ex rel. D.B. v. South Dakota Bd. of Regents, C.A.8
(S.D.) 2011, 655 F.3d 787. Schools 14; Schools 148(2.1)

Order requiring school to furnish profoundly and prelingually deaf child with a certified teacher of the deaf com-
ported with the “appropriate education” requirement of this section, notwithstanding that child might learn more
quickly at state school for the deaf as attendance at public school would be consistent with this chapter's, main-
streaming goals and state educational agency determined that child be placed in public school and provided per-
sonalized instruction in reading, arithmetic, spelling, telling of time, health, social services, and art along with
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manual communication, lip reading, writing and speaking, and cost to the school did not justify judicial inter-
vention. Springdale School Dist. No. 50 of Washington County v. Grace, C.A.8 (Ark.) 1982, 693 F.2d 41, certi-
orari denied 103 S.Ct. 2086, 461 U.S. 927, 77 L.Ed.2d 298. Schools 154(2.1)

Deaf student would not be denied a free appropriate public education (FAPE) under IDEA even if school
provided her with a meaning-for-meaning transcription of classroom discussions, rather than a verbatim word-
for-word transcription, which was preferred by her parents, since meaning-for-meaning transcriptions were reas-
onably calculated to provide student with educational benefits, enable her to achieve passing marks, and allow
her to advance from grade to grade, especially considering that individual education plan (IEP) also provided
student with preferential seating in classrooms, a second set of textbooks at home, copies of teachers' notes
when necessary, closed captioning, a peer note-taker in one of her classes, an auditory FM system to presumably
amplify sounds, a special laptop for videos with closed captioning, and a closed-captioning decoder. Poway Uni-
fied School Dist. v. Cheng ex rel. Cheng, S.D.Cal.2011, 821 F.Supp.2d 1197. Schools 148(2.1)

111. Sign language, free appropriate public education

In light of finding that deaf child, who performed better than average child in her class and was advancing easily
from grade to grade, was receiving an adequate education and fact that deaf child was receiving personalized in-
struction and related services calculated by school administrators to meet her educational needs, this chapter did
not require provision of a sign-language interpreter for deaf child. Board of Educ. of Hendrick Hudson Central
School Dist., Westchester County v. Rowley, U.S.N.Y.1982, 102 S.Ct. 3034, 458 U.S. 176, 73 L.Ed.2d 690.
Schools 148(2.1)

Student did not receive free appropriate public education to which she was entitled under the IDEA, where due
process panel concluded that the education student received at state school with respect to sign language instruc-
tion was “wholly deficient,” given that all evaluations of student over the years showed an intensive need for a
language-based program that adequately considered her profound deafness. Strawn v. Missouri State Bd. of
Educ., C.A.8 (Mo.) 2000, 210 F.3d 954. Schools 148(2.1)

Findings that profoundly deaf Native American Child required immediate intensive instruction in American Sign
Language (ASL) in order to comprehend instruction offered in regular classroom, that he could not presently re-
ceive any educational benefit from continued mainstreaming, and that he should therefore be placed in residen-
tial school 280 miles from home were not clearly erroneous notwithstanding value of social interaction with
family and friends and of influence of his tribe and fact that child was of above average intelligence and would
not detrimentally affect mainstream classroom environment. Poolaw v. Bishop, C.A.9 (Ariz.) 1995, 67 F.3d 830.
Schools 154(3)

Signing system used by school district provided hearing-impaired students with adequate education under IDEA,
despite parents' claim that district was required to use particular sign language system used in their homes; while
evaluations for all three students demonstrated that each had weakness in particular subjects, overall each had
improved academically. Petersen v. Hastings Public Schools, C.A.8 (Neb.) 1994, 31 F.3d 705. Schools
148(2.1)
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Individualized Education Program proposed by school officials for deaf student, utilizing total communication
concept, relying primarily upon sign language as means of communication, provided student with free appropri-
ate public education as required by Education for All Handicapped Children Act, despite parents' preference for
cued speech technique. Lachman v. Illinois State Bd. of Educ., C.A.7 (Ill.) 1988, 852 F.2d 290, certiorari denied
109 S.Ct. 308, 488 U.S. 925, 102 L.Ed.2d 327. Schools 148(2.1)

In action challenging decision of Kentucky Department of Education that 12-year-old boy suffering from severe
to profound hearing loss be placed in his resident county's program in which another child would be taught by
“total” method employing sign language and finger spelling, rather than continuing to have boy commute to an-
other county's school in which “oral/aural” method was used exclusively, trial judge's conclusion that resident
county's proposed program was appropriate was supported by evidence, especially evidence that children learn-
ing under oral method in the program had not begun to pick up sign language from child on “total” method. Age
v. Bullitt County Public Schools, C.A.6 (Ky.) 1982, 673 F.2d 141. Schools 155.5(4)

School district was not required under Individuals with Disabilities Education Act (IDEA) to provide deaf stu-
dent with full-time sign language interpreter at public expense after his parents elected to place him in private
school, where district provided student with free appropriate public education (FAPE), and cost for student's full
time interpreter was more than ten times amount available under IDEA for all parentally-placed private school
students in district. Board of Educ. of Appoquinimink School Dist. v. Johnson, D.Del.2008, 543 F.Supp.2d 351,
stay denied 2008 WL 5043472. Schools 148(2.1)

Any burden placed upon hearing-impaired student's free exercise of religion by school district's refusal to
provide student with sign-language instructor in private sectarian school setting was not so substantial as to call
decision into constitutional question; any burden was on act of sending child to private school rather than on re-
ligious practice, and student attended school for part of each day at public school for disabled students at which
he received services of interpreter. Nieuwenhuis by Nieuwenhuis v. Delavan-Darien School Dist. Bd. of Educ.,
E.D.Wis.1998, 996 F.Supp. 855. Constitutional Law 1368(1); Schools 8; Schools 148(2.1)

School district's refusal to provide sign-language instructor for hearing-impaired student in private sectarian
school setting, prior to 1997 amendments to Individuals with Disabilities Education Act (IDEA), was not abuse
of discretion afforded district by IDEA; student was provided with sign language instructor while he attended
public school, but not while he attended private sectarian school, student's parents effectively opted for lesser
entitlement under IDEA by choosing to place student in private school, and student was given genuine opportun-
ity to participate in all services called for in his Individualized Education Program (IEP). Nieuwenhuis by
Nieuwenhuis v. Delavan-Darien School Dist. Bd. of Educ., E.D.Wis.1998, 996 F.Supp. 855. Schools 8;
Schools 148(2.1)

School district's use of modified Signing Exact English sign language system in education of hearing impaired
students, rather than strict Signing Exact English system, did not violate Individuals with Disabilities Education
Act (IDEA) as modified system proved adequate in conferring educational benefits on students; each student
showed continued academic and lingual improvement through his or her educational experience, modifications
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were completed after consultations with educators knowledgeable in filed of signing systems, and modifications
were designed to utilize strengths of unmodified system, while alleviating some difficulties recognized to exist
with strict system. Petersen By and Through Petersen v. Hastings Public Schools, D.Neb.1993, 831 F.Supp. 742,
affirmed 31 F.3d 705. Schools 148(2.1)

112. Tutoring, free appropriate public education

Assuming that mentally retarded student voluntarily enrolled by her parents in private school was individually
entitled, under the Individuals with Disabilities Education Act (IDEA), to proportionate share of federal funds
received by state under the IDEA, in form of publicly subsidized services of consultant teacher and teacher's
aide, state did not have to provide such services on-site at private school, but had discretion under the IDEA as
to whether services would be provided on-site. Russman v. Board of Educ. of City of Watervliet, C.A.2 1998,
150 F.3d 219, on remand 92 F.Supp.2d 95. Schools 148(3)

School district's refusal to provide disabled student with one-to-one tutoring using particular instructional meth-
od did not violate Individuals with Disabilities Education Act (IDEA); student was still making progress and re-
ceiving free appropriate public education, even if she was behind in grade-level achievement. E.S. v. Independ-
ent School Dist., No. 196 Rosemount-Apple Valley, C.A.8 (Minn.) 1998, 135 F.3d 566. Schools 148(2.1)

Individualized educational programs developed by board of education for students suffering from dyslexia, al-
though not in compliance with requirement of Education of the Handicapped Act (EHA), only had to be supple-
mented by weekly private tutoring in order to satisfy Act's requirement of free appropriate public education. In
re Conklin, C.A.4 (Md.) 1991, 946 F.2d 306. Schools 148(3)

Public school is not required to provide tutorial service that is equal to that of private institutions. Doe By and
Through Doe v. Defendant I, C.A.6 (Tenn.) 1990, 898 F.2d 1186, rehearing denied. Schools 148(2.1)

Parents of mildly mentally retarded student were not entitled to reimbursement for tutoring expenses under Edu-
cation for All Handicapped Children Act, where school's proposed placement of student in special education
classes was appropriate. Gregory K. v. Longview School Dist., C.A.9 (Wash.) 1987, 811 F.2d 1307. Schools

154(3)

School district did not deny learning disabled student free appropriate public education (FAPE) in manner by
which it offered student tutoring during his expulsion, as would violate Individuals with Disabilities Education
Act (IDEA), where district offered tutoring that met student's individualized education program (IEP), and then
changed from computer-based tutoring to one-on-one tutoring to improve student's progress once it became clear
that student was not making adequate progress with computer-based tutoring and his mother provided more in-
sight into his learning difficulties. G.R. ex rel. Russell v. Dallas School Dist. No. 2, D.Or.2011, 823 F.Supp.2d
1120. Schools 148(3)

Hearing officer's formula-based compensatory education award of tutoring for exact number of service hours
that public charter school denied elementary student with disabilities was not arbitrary award, but rather, was
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constructed to put student in position he would have been but for denial of free and appropriate public education
(FAPE) in violation of IDEA, since award was individually tailored to meet student's unique prospective needs
after review of test results indicating that student was reading at two years behind grade level, review of report
card and progress report showing student's failing grades, and consideration of recommendations by psycholo-
gist and tutoring center. Mary McLeod Bethune Day Academy Public Charter School v. Bland, D.D.C.2008, 555
F.Supp.2d 130. Schools 155.5(5)

113. Assistive aids, free appropriate public education

The IDEA does not require school districts to pass a student claiming a disability when the student is able, with
less than the assistive aids requested, to succeed but nonetheless fails; if a school district simply provided the as-
sistive devices requested, even if unneeded, and awarded passing grades, it would in fact deny the appropriate
educational benefits the IDEA requires. Sherman v. Mamaroneck Union Free School Dist., C.A.2 (N.Y.) 2003,
340 F.3d 87. Schools 148(3)

School district did not violate Individuals with Disabilities Education Act (IDEA) by not offering or providing
Books on Tape to learning disabled student, since alternative forms of assistive technology for dyslexia existed
in lieu of Books on Tape. Miller ex rel S.M. v. Board of Educ. of Albuquerque Public Schools, D.N.M.2006,
455 F.Supp.2d 1286, affirmed 565 F.3d 1232. Schools 148(3)

114. Medication, free appropriate public education

School district could not properly include, as condition of individualized education program, that educationally
handicapped student be medicated without his parents' consent. Valerie J. v. Derry Co-op. School Dist.,
D.N.H.1991, 771 F.Supp. 483, clarified 771 F.Supp. 492. Schools 148(4)

115. Year-round programming, free appropriate public education

District court did not apply incorrect regression/recoupment standard in affirming hearing officer's determina-
tion that autistic child did not require extended school year (ESY) services to obtain a free appropriate public
education (FAPE) under the IDEA; although district court did not articulate each of Montana's factors, those
factors were used by hearing officer in determining whether regression/recoupment of skills required ESY ser-
vices. N.B. v. Hellgate Elementary School Dist., ex rel. Bd. of Directors, Missoula County, Mont., C.A.9
(Mont.) 2008, 541 F.3d 1202. Schools 148(3)

Policy of refusing, in formulation of individual education programs for children within school system, to con-
sider possible necessity for programs extending beyond 180 days per year violated mandates of this chapter that
individual educational program be designed to meet personal needs of each handicapped child, that each child
receive some benefit, and that lack of funds not bear more heavily on handicapped than on nonhandicapped chil-
dren. Crawford v. Pittman, C.A.5 (Miss.) 1983, 708 F.2d 1028, rehearing denied 715 F.2d 577. Schools
162.5

Inflexible application of Commonwealth of Pennsylvania's administrative policy which set a limit of 180 days of
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instruction per year for all children, handicapped or not, was incompatible with emphasis on individual of this
section which required that every state which elects to receive federal assistance under this chapter must provide
all handicapped children with a right to a “free appropriate education” and, thus, policy could not be upheld
against challenge by handicapped children and their parents. Battle v. Com. of Pa., C.A.3 (Pa.) 1980, 629 F.2d
269, on remand 513 F.Supp. 425, certiorari denied 101 S.Ct. 3123, 452 U.S. 968, 69 L.Ed.2d 981. Schools
162.5

Wisconsin school district's extended school year (ESY) offer as part of free appropriate public education (FAPE)
was reasonably calculated to provide student with educational benefit, despite parents' claim he would experi-
ence regression as result of ESY services offered. A.S. v. Madison Metropolitan School Dist., W.D.Wis.2007,
477 F.Supp.2d 969. Schools 148(2.1)

State of Missouri's policy of refusing to consider or provide more than 180 days of education per school year for
the severely handicapped denied those children a “free appropriate education” as required by this chapter;
however, special school district would not be adjudged to have breached a duty imposed by this chapter. Yaris v.
Special School Dist. of St. Louis County, E.D.Mo.1983, 558 F.Supp. 545, affirmed 728 F.2d 1055. Schools
162.5

Under this chapter and its regulations, board of education must provide services year-round to a handicapped
child if child will substantially regress during the summer recess. Phipps v. New Hanover County Bd. of Educ.,
E.D.N.C.1982, 551 F.Supp. 732. Schools 162.5

A free appropriate public education may, in some cases, include year-round educational programming; whether
it does in a particular case will vary with the needs of the particular child, but where it is required, federal law
imposes on the local educational unit wherein the child resides the obligation to provide such an education. An-
derson v. Thompson, E.D.Wis.1980, 495 F.Supp. 1256, affirmed 658 F.2d 1205. Schools 162.5

116. Presumption in favor of public schools, free appropriate public education

School district did not deny disabled student a free appropriate public education, although parents claimed that
district predetermined student's placement; IDEA required district to assume public placement for student,
through provision mandating that district educate student with his nondisabled peers to the greatest extent appro-
priate, and district thus did not need to consider private placement once it determined that public placement was
appropriate. Hjortness ex rel. Hjortness v. Neenah Joint School Dist., C.A.7 (Wis.) 2007, 507 F.3d 1060, certior-
ari denied 128 S.Ct. 2962, 554 U.S. 930. Schools 154(4)

Despite handicapped child's arguments that district court improperly imposed its own views of education meth-
odology in Individuals With Disabilities Education Act (IDEA) action, in reversing review officer's decision
granting child's parents reimbursement for private school tuition, district court properly enforced IDEA's educa-
tional policies including presumption in favor of child's placement in public schools by finding that review of-
ficer's decision was inconsistent with core IDEA principles. Independent School Dist. No. 283 v. S.D. by J.D.,
C.A.8 (Minn.) 1996, 88 F.3d 556. Schools 155.5(2.1)
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School district must evaluate child's needs and determine what is necessary to afford the child a free appropriate
public education (FAPE), and if it appears that district is not in a position to provide those services in the public
school setting, then and only then must it place the child at public expense in a private school that can provide
those services; if school district can supply the needed services, then public school is the preferred venue for
educating the child. W.S. ex rel. C.S. v. Rye City School Dist., S.D.N.Y.2006, 454 F.Supp.2d 134. Schools
154(4)

117. Neighborhood school, free appropriate public education

Placement of deaf student at regional day school which was specially designed for disabled students, rather than
at regular school closer to deaf student's home, satisfied least restrictive environment provisions of IDEA;
school district's decision to send deaf student to regional day school was based on scarcity of interpreters and
speech pathologists in area, and regional day school was only an additional eight miles from deaf student's
home. Flour Bluff Independent School District v. Katherine M. by Lesa T., C.A.5 (Tex.) 1996, 91 F.3d 689, cer-
tiorari denied 117 S.Ct. 948, 519 U.S. 1111, 136 L.Ed.2d 836. Schools 154(2.1)

School district satisfied its obligation under Education of the Handicapped Act to provide handicapped child
with fully integrated public education by busing handicapped child to a nearby school, and therefore did not vi-
olate Act by refusing to modify neighborhood elementary school nearest to child's home to make it accessible to
child. Schuldt v. Mankato Independent School, Dist. No. 77, C.A.8 (Minn.) 1991, 937 F.2d 1357, rehearing
denied, certiorari denied 112 S.Ct. 937, 502 U.S. 1059, 117 L.Ed.2d 108. Schools 154(2.1)

Autistic student's individualized education program (IEP) did not violate federal regulations that favored send-
ing children to neighborhood schools; geographical proximity was factor that districts had to consider, but they
had significant authority to select school site, as long as it was educationally appropriate, and district fulfilled its
legal obligations by considering placing student at his neighborhood school before deciding to implement his
IEP elsewhere. Lebron v. North Penn School Dist., E.D.Pa.2011, 769 F.Supp.2d 788. Schools 148(3)

Education of the Handicapped Act does not require school system to duplicate small, resource-intensive program
in each neighborhood school. Barnett v. Fairfax County School Bd., E.D.Va.1989, 721 F.Supp. 757, affirmed
927 F.2d 146, certiorari denied 112 S.Ct. 175, 502 U.S. 859, 116 L.Ed.2d 138. Schools 148(2.1)

118. District school, free appropriate public education

School district did not have to provide disabled student with free appropriate public education (FAPE) while he
was enrolled at cyber charter school; burden of providing appropriate education, consistent with mandates of
IDEA, rested on student's new Local Education Agency (LEA). I.H. ex rel. D.S. v. Cumberland Valley School
Dist., M.D.Pa.2012, 842 F.Supp.2d 762. Schools 148(2.1)

In IDEA case, hearing officer did not lack jurisdiction to order Planning and Placement Team (PPT) to consider
out-of-district placement for student; hearing officer did not order a “remedy” in absence of IDEA violation, but
rather directed PPT to proceed as it otherwise would have in absence of parents' challenge to IEP modification,
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and order did not bind parents from taking their own course of action or from challenging student's IEP in the
future. L. ex rel. Mr. F. v. North Haven Bd. of Educ., D.Conn.2009, 624 F.Supp.2d 163. Schools 155.5(1)

Although individualized education plan (IEP) for disabled student, who was severely autistic, called for out-
of-district placement of student, such placement was least restrictive environment (LRE) in which student could
receive free and appropriate public education (FAPE), as required by IDEA; student, despite specialized, indi-
vidual instruction provided, was not likely to receive meaningful educational benefit at in-district school, student
had minimal interactions with non-disabled students, and had been disruptive to other students learning, while
achieving little or no detectable benefit. M.A. ex rel. G.A. v. Voorhees Tp. Bd. of Educ., D.N.J.2002, 202
F.Supp.2d 345, affirmed 65 Fed.Appx. 404, 2003 WL 21356406. Schools 154(4)

The IDEA and accompanying regulations did not require school district to create life skills support program
within its district for student with Down's Syndrome, and instead placement in existing program in nearby
school district, ten miles away, was appropriate placement, where creating program within the district would re-
quire district to construct a new classroom and hire a new teacher, as well as possibly a new teacher's aide, dis-
trict would have difficulty duplicating quality of existing program and its related services, and it was possible
that student would be the only student, or at best one of two, in a program within his district, while he would be
one of 12 students if placed in the other district. Cheltenham School Dist. v. Joel P. by Suzanne P., E.D.Pa.1996,
949 F.Supp. 346, affirmed 135 F.3d 763. Schools 148(3); Schools 154(2.1)

119. State school, free appropriate public education

Placement of disabled child in out-of-state facility was appropriate under Individuals with Disabilities Education
Act, even though such facility was not closest available facility; out-of-state facility was closest known appro-
priate residential placement for child, and school district failed to satisfy its burden of proposing specific altern-
ative placement and establishing that it was appropriate for child. Seattle School Dist., No. 1 v. B.S., C.A.9
(Wash.) 1996, 82 F.3d 1493. Schools 154(4)

Independent educational program developed for severely handicapped seven-year-old child for implementation
at state school met both federal standard of “appropriate” education and state standard of special educational ser-
vices sufficient to “meet the needs and maximize the capabilities” of the child and, indeed, exceeded quality of
out-of-state residential program, in which parents sought to place child at state expense, given factors of ad-
equate speech and language training, sufficient behavior management training and integration with nonhandi-
capped children, and nonresidential setting, permitting regular contact with community and family members.
Cothern v. Mallory, W.D.Mo.1983, 565 F.Supp. 701. Schools 154(4)

120. Private school, free appropriate public education

While Individuals with Disabilities Education Act (IDEA) requires states to provide some measure of special
education and related services to disabled children in private schools, IDEA does not require school district to
provide those services on site of private school. KDM ex rel. WJM v. Reedsport School Dist., C.A.9 (Or.) 1999,
196 F.3d 1046, rehearing and rehearing en banc denied 210 F.3d 1098, certiorari denied 121 S.Ct. 564, 531 U.S.
1010, 148 L.Ed.2d 483. Schools 8
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School district was not required to provide disabled child with special education and related services at private
religious school where child was voluntarily placed by her parents, as particular disabled child voluntarily
placed in private school had no individual right to services; rather, state was only required to spend proportion-
ate amounts on special education services for that class of students as a whole. Foley v. Special School Dist. of
St. Louis County, C.A.8 (Mo.) 1998, 153 F.3d 863. Schools 148(2.1)

Individuals with Disabilities Education Act (IDEA) does not require school district to provide on-site special-
education services to disabled child voluntarily enrolled in private school. Russman v. Board of Educ. of City of
Watervliet, C.A.2 1998, 150 F.3d 219, on remand 92 F.Supp.2d 95. Schools 148(2.1)

States and localities have no obligation, under Individuals with Disabilities Education Act (IDEA), to spend
their money to ensure that disabled children who have chosen to enroll in private schools will receive publicly
funded special-education services generally comparable to those provided to public-school children. K.R. by
M.R. v. Anderson Community School Corp., C.A.7 (Ind.) 1997, 125 F.3d 1017, certiorari denied 118 S.Ct. 1360,
523 U.S. 1046, 140 L.Ed.2d 510. Schools 8; Schools 148(2.1)

Disabled students voluntarily attending private school have lesser entitlement to benefits under Individuals with
Disabilities Education Act (IDEA) than do students attending public school or those placed in private school by
local school district; Congress did not intend public schools to provide disabled students who are voluntarily
placed in private schools with benefits comparable to those of disabled public school students in all instances.
K.R. by M.R. v. Anderson Community School Corp., C.A.7 (Ind.) 1996, 81 F.3d 673, rehearing and suggestion
for rehearing en banc denied, vacated 117 S.Ct. 2502, 521 U.S. 1114, 138 L.Ed.2d 1007, on remand 125 F.3d
1017. Schools 148(2.1)

Evidence supported hearing officer's decision that appropriate educational placement for deaf, blind and devel-
opmentally disabled student under Individuals with Disabilities Education Act (IDEA) was not a public school
but a private school; after seven years in public school system, student had made little, if any, progress toward
learning even the most basic skills. Ojai Unified School Dist. v. Jackson, C.A.9 (Cal.) 1993, 4 F.3d 1467, certi-
orari denied 115 S.Ct. 90, 513 U.S. 825, 130 L.Ed.2d 41. Schools 155.5(4)

Autistic student's private placement provided educational instruction specially designed to meet student's unique
needs, supported by services that were necessary to permit student to benefit from instruction, as required to
support claim by student's parents against state's department of education for reimbursement of tuition at private
placement under Individuals with Disabilities Education Act (IDEA), despite department's contention that
private placement did not have certified special education teacher nor occupational therapist employed by place-
ment; student made both behavioral and communication gains at private placement. Aaron P. v. Hawaii, Dept. of
Educ., D.Hawai'i 2012, 2012 WL 4321715. Schools 154(4)

ALJ's decision to require school district to pay for student's tuition at private school did not violate IDEA's re-
quirement that school districts offer placements in least restrictive environment available to meet student's
needs, where there was no indication that private school was exclusively for disabled students. Ravenswood City
School Dist. v. J.S., N.D.Cal.2012, 2012 WL 2510844. Schools 154(4)
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Disabled student's unilateral placement at private school was appropriate under the IDEA, where student im-
proved markedly after enrolling at the school; her gender identity disorder had been overcome, her language us-
age was appropriate, and her anxiety issues were under control. Department of Educ., State of Haw. v. M.F. ex
rel. R.F., D.Hawai'i 2011, 840 F.Supp.2d 1214, clarified on denial of reconsideration 2012 WL 639141. Schools

154(4)

Even if private school was a superior placement for high school student with autism, it did not mean that indi-
vidualized education plan (IEP) offered at public school for the student was not sufficient, nor inappropriate, un-
der IDEA, and thus, once it was determined that the public school IEP was reasonably calculated to provide stu-
dent with a free appropriate public education (FAPE), parents had no right to compel school district to provide
education for student in private school setting. J.E. v. Boyertown Area School Dist., E.D.Pa.2011, 834
F.Supp.2d 240, affirmed 452 Fed.Appx. 172, 2011 WL 5838479. Schools 154(4)

Learning disabled student's placement at public high school did not deny student a free appropriate public edu-
cation (FAPE); school district was not required to consider private placements, public school fully implemented
services required by student's individualized education program (IEP) and shorter length of student's classes at
public high school was not a material failure in that regard, and student's behavioral issues did not show that
public school failed to implement his IEP. Savoy v. District of Columbia, D.D.C.2012, 844 F.Supp.2d 23.
Schools 154(2.1)

Parents' placement of student with learning disabilities at private school was appropriate under IDEA, as re-
quired to support parents' entitlement to tuition reimbursement from public school district, despite district's con-
tention that New Jersey Department of Education did not approve placement; parents searched all available op-
tions for student and chose private school, and no less than four experts, who all knew student for more than
three years, testified that they believed student's placement was appropriate and that he received educational be-
nefit from his time at private school. Moorestown Tp. Bd. of Educ. v. S.D., D.N.J.2011, 811 F.Supp.2d 1057.
Schools 154(4)

Reviewing court would defer to findings of impartial hearing officer (IHO) and state review officer (SRO) that
private school placement was appropriate for autistic student, despite New York City Department of Education's
(DOE's) contention he “had shown little progress during his previous year (there)” and that school was not
“specially designed to meet (student's) unique needs”; school provided student with essentially all the services
that committee on special education (CSE) had recommended in its individualized education program (IEP), ex-
cept it offered one session per week of occupational therapy rather than two and did not place student in
classroom with consistent student-teacher-paraprofessional ratio, and it also offered him certain services not re-
quired by IEP such as art therapy and academic units specifically tailored to his interest in filmmaking. Mr. and
Mrs. A. ex rel. D.A. v. New York City Department of Educ., S.D.N.Y.2011, 769 F.Supp.2d 403. Schools
154(4)

Impartial hearing officer (IHO) correctly found that equities weighed in favor of reimbursement of parents' tu-
ition costs associated with unilateral placement of their autistic child in private school. M.H. v. New York City
Dept. of Educ., S.D.N.Y.2010, 712 F.Supp.2d 125, affirmed 685 F.3d 217. Schools 154(4)
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District of Columbia Public Schools (DCPS) could not satisfy its obligation under IDEA to provide disabled stu-
dent with free appropriate public education (FAPE) by offering services comparable to those described in stu-
dent's individualized education program (IEP) from private school; student's IEP could not be transferred to
DCPS because private school was not “public agency” within meaning of education regulation governing IEP
transfers and student transferred schools during summer, not within same school year. Maynard v. District of
Columbia, D.D.C.2010, 701 F.Supp.2d 116. Schools 148(2.1)

Preponderance of evidence supported state review officer's determination that placement of learning disabled
student in transitional program at private school was not reasonably calculated to enable her to receive educa-
tional benefit, in denying parents' request for tuition reimbursement under IDEA; although student was placed in
mainstream science classroom, she was not mainstreamed for other subjects despite positive reports about her
abilities, but was instead placed in self-contained classrooms away from her nondisabled peers. Schreiber v. East
Ramapo Central School Dist., S.D.N.Y.2010, 700 F.Supp.2d 529. Schools 155.5(4)

The placement of a disabled child in a private school setting is proper, for purposes of obtaining reimbursement
under IDEA, if it (1) is appropriate, i.e., it provides significant learning and confers meaningful benefit, and (2)
is provided in the least restrictive educational environment. Kasenia R. ex rel. M.R. v. Brookline School Dist.,
D.N.H.2008, 588 F.Supp.2d 175. Schools 154(4)

Placement of student diagnosed with attention deficit hyperactivity disorder (ADHD) in a private behavioral
modification program was not necessary to meet student's educational needs, so as to require that district cover
parents' cost of such program under Individuals with Disabilities Education Act (IDEA), since student's place-
ment stemmed from issues apart from the learning process which manifested themselves away from school
grounds; main reasons mother withdrew student from school had little to do with quality of education student
was receiving, but rather was due to student's sneaking out of the house to carry on a relationship of some sort
with a 28-year old man who was formerly a custodian at the school and perhaps with one or more teenage boys,
student's alleged defiance, and mother's disapproval of student's friends. Ashland School Dist. v. Parents of Stu-
dent R.J., D.Or.2008, 585 F.Supp.2d 1208, affirmed 588 F.3d 1004. Schools 154(3)

Private educational placement for disabled student is proper, as required for parents to obtain reimbursement
therefor in cause of action under the Individuals with Disabilities Education Act (IDEA), if it: (1) is appropriate,
i.e., it provides significant learning and confers meaningful benefit; and (2) is provided in least restrictive educa-
tional environment. N.M. ex rel. M.M. v. School Dist. of Philadelphia, E.D.Pa.2008, 585 F.Supp.2d 657, af-
firmed 394 Fed.Appx. 920, 2010 WL 3622658. Schools 154(4)

Vacatur of hearing officer's compensatory award under the IDEA, which found that school district had denied
student a free and appropriate public education (FAPE), and ordered district to place and fund student at a non-
public special education school, was warranted, where there was no explanation or factual support for the for-
mula-based award. Friendship Edison Public Charter School Collegiate Campus v. Nesbitt, D.D.C.2008, 532
F.Supp.2d 121. Schools 155.5(2.1)

Disabled student's placement at private school that was one of three he originally selected and could address his
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individualized needs and provide him with services he needed to go forward to become independent, capable,
and successful adult was appropriate remedy for denial of free appropriate public education (FAPE), but ALJ's
$15,000 spending cap was arbitrary and impractical and student was entitled to full services at particular school,
including supplemental services as outlined by school director in her affidavit. Draper v. Atlanta Indep. School
System, N.D.Ga.2007, 480 F.Supp.2d 1331, affirmed 518 F.3d 1275. Schools 154(4)

Private school was appropriate placement for student with auditory processing and attention problems, despite
claims of public school, required to reimburse tuition under Individuals with Disabilities Education Act (IDEA),
that teachers at private school were not properly accredited, and that public school's witnesses asserting that
private school's program was ineffective should have been credited. North Reading School Committee v. Bureau
of Special Educ. Appeals of Mass. Dept. of Educ., D.Mass.2007, 480 F.Supp.2d 479. Schools 154(4)

Even if parents of learning disabled student who were seeking tuition reimbursement under IDEA from District
of Columbia Public Schools (DCPS) for particular school year after placing their child at private school in
Maryland had exhausted least restrictive environment (LRE) claim at the administrative level, there was no evid-
ence in record that private school could implement student's individualized education program (IEP), and since
DCPS placement afforded student educational benefit and IEP for that school year was appropriate, DCPS had
satisfied its obligation to offer free appropriate public education (FAPE). Roark ex rel. Roark v. District of
Columbia, D.D.C.2006, 460 F.Supp.2d 32. Schools 148(3)

Private school for autistic children had provided autistic student with educational benefit during prior year, and
thus was appropriate placement under IDEA, as indicated by test results and experts' testimony that student
demonstrated progress during three-week period as to reducing negative behaviors, and that he was increasingly
expressing himself spontaneously. J.P. ex rel. Peterson v. County School Bd. of Hanover County, Va.,
E.D.Va.2006, 447 F.Supp.2d 553, vacated 516 F.3d 254. Schools 154(4)

Private school specializing in education of autistic children and utilizing applied behavioral analysis (ABA) the-
ory was an appropriate educational placement for autistic student, and school board would have to reimburse
student's parents for relevant costs associated with school year in which it failed to meet its obligations under
IDEA. County School Bd. of Henrico County, Va. v. R.T., E.D.Va.2006, 433 F.Supp.2d 657. Schools
154(4)

School district responded substantively to Individuals with Disabilities Education Act (IDEA) requirement, that
it provide free appropriate public education (FAPE) to middle school student with behavior problems, when it
prepared Individualized Education Program (IEP) calling for placement in private school in area, featuring small
class size and technically diversified staff. A.K. ex rel. J.K. v. Alexandria City School Bd., E.D.Va.2005, 409
F.Supp.2d 689, reversed and remanded 484 F.3d 672, rehearing and rehearing en banc denied 497 F.3d 409, cer-
tiorari denied 128 S.Ct. 1123, 552 U.S. 1170, 169 L.Ed.2d 957, on remand 544 F.Supp.2d 487. Schools
154(4)

Private school was not an appropriate placement for special education student, and he was therefore not entitled
to reimbursement for his tuition under Individuals with Disabilities Education Act (IDEA); private school was a
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more restrictive placement than the placements provided to student by the school district, there was no indica-
tion that private placement would eventually transition student into a less restrictive placement, and school's
methodology and certification were inadequate to meet the student's educational needs. W.C. ex rel. Sue C. v.
Cobb County School Dist., N.D.Ga.2005, 407 F.Supp.2d 1351. Schools 154(4)

The IDEA does not forbid states to offer special education services on-site at private school, and school districts
have discretion in this regard. Bay Shore Union Free School Dist. v. T. ex rel R., E.D.N.Y.2005, 405 F.Supp.2d
230, vacated , appeal dismissed 485 F.3d 730. Schools 8

Since school district's proposed public school placement could not meet all of student's unique needs, as re-
quired under the Individuals with Disabilities in Education Act (IDEA) to qualify as a free appropriate public
education, district court would order that student be placed at district's expense for a transitional period of one
year in a private school that had on-site psychological services which had proven to be of great importance in
student's integration to school; student had been out of school for almost four years, was diagnosed with major
depression disorder after having been enrolled at the public school, and had communicated thoughts of hurting
herself after attending the public school. Zayas v. Commonwealth of Puerto Rico, D.Puerto Rico 2005, 378
F.Supp.2d 13, affirmed 163 Fed.Appx. 4, 2005 WL 3484654. Schools 154(4)

In IDEA case, parents had met their burden of showing that private school out of district was appropriate place-
ment for their daughter; in concluding otherwise, State Review Officer (SRO) mistakenly relied on student's per-
formance on single standardized test in determining whether her performance had improved, student made sub-
stantial progress in her speech and language skills during relevant school year despite private school's nonprovi-
sion of related services contemplated by district, and placement of student with classmates who were between
three and four years younger had also been deemed appropriate in last acceptable individualized education plan
(IEP). Gabel ex rel. L.G. v. Board of Educ. of Hyde Park Central School Dist., S.D.N.Y.2005, 368 F.Supp.2d
313. Schools 154(4)

Individualized education program (IEP) for grade school student who had Asperger's Syndrome, calling for edu-
cation using district's facilities and teachers, was inappropriate in view of report of experts preparing IEP for fol-
lowing school year, rejecting public school option and endorsing placement of student in private school. Schoen-
bach v. District of Columbia, D.D.C.2004, 309 F.Supp.2d 71. Schools 148(3)

Emotionally disabled elementary school grade student received free appropriate public education (FAPE), as
mandated by Individuals with Disabilities Education Act (IDEA), when he was assigned to attend school within
district, where he would receive special education instruction, despite parents' claim that student's diagnosis of
social phobia or posttraumatic stress disorder precluded attendance at that school; parents failed to explain why
diagnosis precluded public school attendance, or how any problems would not carry over into any alternate
private school placement. Keith H. v. Janesville School Dist., W.D.Wis.2003, 305 F.Supp.2d 986. Schools
154(2.1)

Student who needed special education services under IDEA was entitled to immediate placement in private facil-
ity, funded by school district, to implement hearing officer's determination (HOD) that student required full-time

20 U.S.C.A. § 1412 Page 142

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.351

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2007922664
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2007922664
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%284%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2007924247
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2007924247
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=2012212888
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k8
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2006977222
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2006977222
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0006538&FindType=Y&SerialNum=2007921073
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%284%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2006596641
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2006596641
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%284%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2004266579
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2004266579
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2004158627
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%282.1%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%282.1%29


special education placement and that neither student's current school nor public elementary school was appropri-
ate placement, instead of placement in another school in district as recommended by special master based on it's
assurances that appropriate placements were available; district failed to immediately find appropriate placement
within time frame ordered by special master and did not implement individualized education program (IEP) for
student over course of four years, and district's inexcusable disregard of student's rights under IDEA threatened
student's physical and emotional health and safety. Blackman v. District of Columbia, D.D.C.2003, 278
F.Supp.2d 1. Schools 154(2.1)

Disabled child who has been placed by his parents in private school does not have individually enforceable right
to receive special education and related services; rather, local school district need only spend proportional
amount of its total Individuals with Disabilities Education Act (IDEA) funding on provision of services to dis-
abled students in private school. Gary S. v. Manchester School Dist., D.N.H.2003, 241 F.Supp.2d 111, affirmed
374 F.3d 15, certiorari denied 125 S.Ct. 505, 543 U.S. 988, 160 L.Ed.2d 373. Schools 148(2.1)

School district failed to provide hearing impaired preschool child with free appropriate public education (FAPE)
mandated by Individuals with Disabilities in Education Act (IDEA), by failing to comply with deadlines for pre-
paration of Individualized Education Program (IEP) and Individualized Family Service Plan (IFSP), and holding
of multidisciplinary conference (MDC), which required parents to enroll child in private school at own expense,
as new school year commenced without district action. Board of Educ. of Paxton-Buckley-Loda Unit School
District No. 10 v. Jeff S. ex rel. Alec S., C.D.Ill.2002, 184 F.Supp.2d 790. Schools 148(3)

In Individuals with Disabilities Education Act (IDEA) case in which parties agreed that school system could no
longer educate student because it could not meet his disability-related needs and in which local school board did
not offer an appropriate placement at the outset, thereby causing the parent to unilaterally place their child in a
program that was otherwise proper, but did not meet the requirements of IDEA, hearing officer erred when she
concluded that private school was an inappropriate placement for school year, particularly when she had found it
an appropriate placement for the previous year; there was no legal basis for board to insist that private school
contractually agree to comply with the IDEA's requirements relating to individualized education programs
(IEPs). M.C., ex rel. Mrs. C. v. Voluntown Bd. of Educ., D.Conn.1999, 56 F.Supp.2d 243, reversed in part , va-
cated in part 226 F.3d 60, on remand 122 F.Supp.2d 289. Schools 154(4)

Parents of disabled student assumed financial risk of unilaterally withdrawing student from public school, for
purposes of tuition reimbursement provisions of Individuals with Disabilities Education Act (IDEA), where par-
ents unilaterally placed student in private facility without consulting with school district, expressing any dissat-
isfaction with district's programs, or discussing available local alternatives with district. Board of Educ. of Avon
Lake City School Dist. v. Patrick M. By and Through Lloyd and Faith M., N.D.Ohio 1998, 9 F.Supp.2d 811, re-
manded 215 F.3d 1325. Schools 154(4)

Individuals with Disabilities Education Act (IDEA) is an equal access statute, which requires states to accept
children with disabilities into their public schools; that access must be meaningful and must be reasonably calcu-
lated to confer some educational benefits on the child and, where possible, the education must be provided in
regular public school with the child participating as much as possible in the same activities as other children;
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when that is not possible, Act provides for placement in private schools at public expense. Swift By and
Through Swift v. Rapides Parish Public School System, W.D.La.1993, 812 F.Supp. 666, affirmed 12 F.3d 209.
Schools 148(2.1); Schools 154(4)

School district was obliged under the Education of the Handicapped Act to pay learning disabled child's tuition
at private day school even though school was “decertified” during the course of the school year, where issue
arose only because of district's failure to place child in an appropriate school on a timely basis, parents acted
reasonably when they could not get a decision from the district, district funded education of other students at the
same school, and the school was later recertified and appeared to be an “appropriate” placement. Shirk v. Dis-
trict of Columbia, D.D.C.1991, 756 F.Supp. 31. Schools 154(4)

Five-year-old multiply handicapped child was not appropriately placed in District of Columbia public school
program for handicapped children, but rather, was appropriately placed in private school; evidence showed that
student would not have been provided with necessary speech and occupational therapy in public school and des-
pite expectations and efforts to establish that program, none had been offered. Kattan by Thomas v. District of
Columbia, D.D.C.1988, 691 F.Supp. 1539. Schools 154(4)

Individualized education program for fifth grade student who had dyslexia, calling for integration with regular
students during recess, lunch, and sports programs, could be implemented at private school approved for non-
public placement of youngsters with dyslexia, where all students at such school were of average or higher intel-
ligence, many would be considered regular students in public setting, and fifth grade student would have contact
with such students in class, as well as during lunch, recess, and sports programs. Adams by Adams v. Hansen,
N.D.Cal.1985, 632 F.Supp. 858. Schools 154(4)

Department of Education was responsible for all costs associated with disabled student's provisional placement
at private school, given its present inability to provide the free appropriate public education that student re-
quired. Zayas v. Puerto Rico, C.A.1 (Puerto Rico) 2005, 163 Fed.Appx. 4, 2005 WL 3484654, Unreported.
Schools 154(4)

121. Parochial school, free appropriate public education

Disabled student was not entitled, under amendments to Individuals with Disabilities Education Act (IDEA), to
receive publicly-funded special education services in private parochial school setting, where local school district
made free appropriate public education (FAPE) mandated by IDEA available to student, and parents elected to
enroll student in private parochial school. Peter v. Wedl, C.A.8 (Minn.) 1998, 155 F.3d 992, rehearing and sug-
gestion for rehearing en banc denied , on remand 35 F.Supp.2d 1134. Schools 154(4)

Individuals with Disabilities Education Act (IDEA) required school district to provide disabled student with
consultant teacher and teacher's aide at parochial school; district's only justification for its failure to provide
such benefits was its view that establishment clause prohibited on-site provision of such services in parochial
school, statute and its regulations were more consistent with mandatory entitlements than with discretionary au-
thority, and giving school district discretion to offer services required by IDEA only in public schools would
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have required student to either forgo IDEA benefits, bear cost of such benefits herself, or transfer to public
school. Russman by Russman v. Sobol, C.A.2 (N.Y.) 1996, 85 F.3d 1050, amended , motion granted 117 S.Ct.
940, 519 U.S. 1106, 136 L.Ed.2d 830, vacated 117 S.Ct. 2502, 521 U.S. 1114, 138 L.Ed.2d 1008, on remand
150 F.3d 219. Schools 148(2.1)

Parents' unilateral placement of elementary school student with multiple disabilities in private yeshiva was not
appropriate under Individuals with Disabilities Education Act (IDEA); yeshiva had no experience with or capa-
city to educate students with disabilities, few of its teachers, if any, attained education beyond yeshiva, or equi-
valent of high-school degree, none of student's various classroom aides had training in or experience with edu-
cating children with disabilities, and aides' individualized sessions with student were not designed to augment or
complement his various therapies, but rather, they appeared to be extension of yeshiva's religious education, al-
though there was no formal coordination of lesson plan with yeshiva. J.G. ex rel. N.G. v. Kiryas Joel Union Free
School Dist., S.D.N.Y.2011, 777 F.Supp.2d 606. Schools 154(4)

Establishment Clause did not preclude reimbursement of parents who placed disabled child in otherwise appro-
priate sectarian school while challenging appropriateness of individualized education plan (IEP) proposed by
local educational agency (LEA); IDEA reimbursement scheme was neutral with respect to religion, with funds
reaching sectarian institution only as result of parents' wholly independent choice. L.M. ex rel. H.M. v. Evesham
Tp. Bd. of Educ., D.N.J.2003, 256 F.Supp.2d 290. Constitutional Law 1363; Schools 154(4)

Local educational agency (LEA) may not rely on state law that bans payment to sectarian institutions as basis
for denying parental reimbursement when LEA has failed to provide free and appropriate public education
(FAPE) and unilateral parental placement in such institution is otherwise deemed appropriate under IDEA. L.M.
ex rel. H.M. v. Evesham Tp. Bd. of Educ., D.N.J.2003, 256 F.Supp.2d 290. Schools 154(4)

School district's refusal to provide certain services to disabled student in private sectarian school setting did not
come within Free Exercise Plus exception to general rule that facially neutral government act does not violate
Free Exercise Clause merely because it has incidental effect on religious practice; parents' decision to place stu-
dent in private sectarian school was voluntary, and district's refusal to provide services under those circum-
stances was within its discretion. Nieuwenhuis by Nieuwenhuis v. Delavan-Darien School Dist. Bd. of Educ.,
E.D.Wis.1998, 996 F.Supp. 855. Constitutional Law 1363; Schools 8; Schools 148(2.1)

Placement of mentally ill high school student at private school outside state was appropriate under Individuals
with Disabilities Education Act (IDEA); school providing Christian sectarian education was suitable for stu-
dent's condition, involving excessive social anxiety, magical thinking, poor internal controls and inappropriate
affect, as it would not subject him to aggressive behavior that could prove damaging, and school district ulti-
mately approved school as appropriate education source in later individual educational plans (IEPs) prepared for
student. Matthew J. v. Massachusetts Dept. of Educ., D.Mass.1998, 989 F.Supp. 380. Schools 154(4)

122. Home schooling, free appropriate public education

Parents' home-based program for their child with autism was not “proper,” within meaning of IDEA, precluding
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parents' eligibility for reimbursement of costs of home-based program, on grounds that program was not reason-
ably calculated to enable child to receive educational benefits, where program provided only some educational
services, including math, reading, and listening comprehension, but these services were often secondary to
teaching of social and behavior skills and were in no way intended to supplant educational services available to
child through school district. T.B. ex rel. W.B. v. St. Joseph School Dist., C.A.8 (Mo.) 2012, 677 F.3d 844.
Schools 154(3)

States have discretion to determine whether home education that is exempted from state's compulsory attendance
requirement qualifies as a “private school,” for purpose of IDEA requirements. Hooks v. Clark County School
Dist., C.A.9 (Nev.) 2000, 228 F.3d 1036, certiorari denied 121 S.Ct. 1602, 532 U.S. 971, 149 L.Ed.2d 468.
Schools 154(4)

School district's policy of denying special education and related services to home-educated children did not viol-
ate equal protection clause, as state and its school districts had legitimate interest in promoting educational en-
vironments that fulfilled the qualifications that state deemed important, and maximizing the utility of scarce
funds, and limiting IDEA services to qualified private schools reasonably advanced those interests by steering
scarce educational resources toward those qualified educational environments. Hooks v. Clark County School
Dist., C.A.9 (Nev.) 2000, 228 F.3d 1036, certiorari denied 121 S.Ct. 1602, 532 U.S. 971, 149 L.Ed.2d 468. Con-
stitutional Law 3620; Schools 160.7

School district's alleged threats to file truancy charges unless learning disabled student's parents either enrolled
student in public school or registered her with the state as a home-schooled student pursuant to state statute did
not deny student access to a free appropriate public education (FAPE) under IDEA, even though hearing officer
had ordered student to be homeschooled. Kasenia R. ex rel. M.R. v. Brookline School Dist., D.N.H.2008, 588
F.Supp.2d 175. Schools 148(3)

Hearing officer's final determination that disabled student was not eligible for home-bound services, under
IDEA requirement that school district provide free appropriate public education (FAPE), was not inconsistent
with officer's prior unofficial finding that student had been denied FAPE, since finding was based on argument
by student's parent that all 17.5 hours of instruction required by student's individualized education program
(IEP) should have been provided instead of only 4 hours supplied, but parent failed to establish by medical doc-
umentation that student's condition required home-bound services. Wilkins v. District of Columbia, D.D.C.2008,
571 F.Supp.2d 163. Schools 155.5(1)

Autistic student's placement at junior high school, rather than home schooling, was reasonably calculated to
provide student with a free appropriate public education (FAPE), in accord with Individuals with Disabilities
Education Act (IDEA). Johnson ex rel. Johnson v. Olathe Dist. Schools Unified School Dist. No. 233, Special
Services Div., D.Kan.2003, 316 F.Supp.2d 960. Schools 154(3)

Parents' placement of autistic child in 38-hour home-based program was reasonably calculated to enable child to
receive educational benefits, as required for parents to receive reimbursement for program under Individuals
with Disabilities Education Act (IDEA); program was designed by child's parents and autism experts and had
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carefully targeted child's specific challenges and capacities. T.H. v. Board of Educ. of Palatine Community Con-
sol. School Dist. 15, N.D.Ill.1999, 55 F.Supp.2d 830, appeal dismissed 202 F.3d 275, affirmed 207 F.3d 931,
certiorari denied 121 S.Ct. 70, 531 U.S. 824, 148 L.Ed.2d 34. Schools 154(4)

Handicapped student's home schooling after he had been determined to be eligible for services under Individuals
with Disabilities Education Act (IDEA) was not “free appropriate public education.” Stockton by Stockton v.
Barbour County Bd. of Educ., N.D.W.Va.1995, 884 F.Supp. 201, affirmed 112 F.3d 510. Schools 148(2.1)

123. Residential placement, free appropriate public education

Disabled child is not entitled under IDEA to placement in residential school merely because latter would more
nearly enable child to reach his or her full potential. O'Toole By and Through O'Toole v. Olathe Dist. Schools
Unified School Dist. No. 233, C.A.10 (Kan.) 1998, 144 F.3d 692. Schools 154(3)

Placement of child who suffered from emotional and educational disabilities in private residential treatment fa-
cility was necessary for child to make meaningful educational progress, for purpose of Individuals with Disabil-
ities Education Act (IDEA), in view of child's stalled academic performance while in public school system, and
failure of board of education to sufficiently deal with child's problems, despite clinical evaluation concluding
that child's problems could only be properly addressed in highly structured residential setting. Mrs. B. v. Milford
Bd. of Educ., C.A.2 (Conn.) 1997, 103 F.3d 1114. Schools 154(3)

Under Individuals with Disabilities Education Act (IDEA) and California law, county could not show by pre-
ponderance of evidence that residential placement of seriously emotionally disturbed (SED) minor was unneces-
sary for minor to accomplish her individualized education program (IEP) goals; despite argument that day treat-
ment was least restrictive environment available, evidence showed that day program failed to meet IEP goals.
County of San Diego v. California Special Educ. Hearing Office, C.A.9 (Cal.) 1996, 93 F.3d 1458. Schools
155.5(4)

Residential placement, rather than mainstreaming, was appropriate under Individuals with Disabilities Education
Act (IDEA) for disabled child, despite school district's contention that requiring residential placement was equi-
valent to requiring district to provide “best” or “potential-maximizing” education; child did not receive academ-
ic or nonacademic benefits in a regular classroom, child was severely disrupting regular classroom, school dis-
trict failed to support its contention that cost-benefit analysis might support conclusion that community-based
program was appropriate for child, district conceded at trial that cost was not issue in case, child's educational
progress was deteriorating under district's program, parent's experts testified that child required residential
placement, that out-of-state program was appropriate for child's disabilities, and that they were unaware of any
closer appropriate program, no medical expert testified that district's proposal was reasonably calculated to
provide child appropriate education, and district's expert had had no personal contact with child, was less know-
ledgeable about child's condition than were parent's experts, and testified in terms of broad generalities. Seattle
School Dist., No. 1 v. B.S., C.A.9 (Wash.) 1996, 82 F.3d 1493. Schools 154(3)

Individualized education program (IEP) developed for profoundly deaf child, which would place child in resid-
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ential school providing intensive instruction in American Sign Language (ASL), was reasonably calculated to
result in educational benefit to child as required by IDEA. Poolaw v. Bishop, C.A.9 (Ariz.) 1995, 67 F.3d 830.
Schools 154(3)

Individualized education program (IEP) proposed by school district for child with learning disabilities and emo-
tional difficulties, which provided for individualized instruction in problem areas, oral, untimed testing, academ-
ic subjects one subject at a time at pace set by child, individualized counseling, and enrollment in some regular
classes with nonexceptional children, satisfied requirements of IDEA, notwithstanding parents' request for resid-
ential placement of child; evidence did not support claim that residential placement was best possible education
for child and IDEA required IEP to seek least restrictive environment. Salley v. St. Tammany Parish School Bd.,
C.A.5 (La.) 1995, 57 F.3d 458. Schools 154(3)

Education of the Handicapped Act required residential placement of child who was suffering from several con-
genital physical abnormalities and from neurological impairment inhibiting his ability to walk or to communic-
ate, rather than placement in day program, in view of severity of child's disability; only residential placement
would provide child with requisite free appropriate public education. Board of Educ. of East Windsor Regional
School Dist. v. Diamond in Behalf of Diamond, C.A.3 (N.J.) 1986, 808 F.2d 987. Schools 154(3)

To determine whether residential placement is appropriate under provisions of Education for All Handicapped
Children Act [20 U.S.C.A. §§ 1401(16), 1413(a)(4)(B)], court must analyze whether full-time placement may be
considered necessary for educational purposes or whether residential placement is response to medical, social or
emotional problems that are segregable from learning process. McKenzie v. Smith, C.A.D.C.1985, 771 F.2d
1527, 248 U.S.App.D.C. 387. Schools 154(3)

Where unique condition of severely retarded child demanded that he receive round-the-clock training and rein-
forcement in order to make any educational progress at all, order that child be placed in residential program was
proper under this chapter. Abrahamson v. Hershman, C.A.1 (Mass.) 1983, 701 F.2d 223. Schools 154(3)

Findings that child might regress if moved to an entirely new home and school environment pursuant to educa-
tion plan proposed by school officials and that it would be detrimental for student to return to his parents' home
was a finding that student could not benefit from the proposed program of instruction and sustained district
court's determination that residential program was required. Doe v. Anrig, C.A.1 (Mass.) 1982, 692 F.2d 800, on
remand 561 F.Supp. 121. Schools 155.5(4)

Private day school placement provided disabled student with free appropriate public education (FAPE), and stu-
dent did not require residential placement under IDEA; student's emotional problems were segregable from his
ability to learn. Y.B. v. Board of Educ. of Prince George's County, D.Md.2012, 2012 WL 3962511. Schools
154(3)

Residential placement was not required to afford student a free appropriate public education (FAPE); weight of
the evidence demonstrated that student had progressed significantly in his months away from public high school
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and could return to high school with benefit of increased support services and more structure to his school day,
and while student indisputably had frequent problems out of school involving criminal activity, drug use, and vi-
olence, his academic performance at public high school was at least average. C.T. v. Croton-Harmon Union Free
School Dist., S.D.N.Y.2011, 812 F.Supp.2d 420. Schools 154(3)

School district's individualized education plan (IEP) for autistic student recommending his placement in non-
residential high school was not reasonably calculated to enable student to receive educational benefits, as re-
quired to provide student with free appropriate public education (FAPE) under IDEA; student's needs were ex-
tensive, requiring great deal of structure and consistency, and best met through 24-hour residential program.
Cone v. Randolph County Schools Bd. of Educ., M.D.N.C.2009, 657 F.Supp.2d 667. Schools 148(3);
Schools 154(3)

Placement of disabled student in 24-hour a day residential facility was not proper under the IDEA, for purposes
of parents' request for reimbursement of costs thereof, as it did not provide him an education in the least restrict-
ive environment (LRE); there was no credible evidence that student would regress and lose skills from time he
left school until time he returned in the morning, and doctor opined that student could receive educational bene-
fit without additional services beyond school day. A.S. v. Madison Metropolitan School Dist., W.D.Wis.2007,
477 F.Supp.2d 969. Schools 154(3)

Residential placement was required in order for autistic child to receive a free appropriate public education
(FAPE) under Individuals with Disabilities Education Act (IDEA); child was not showing any academic pro-
gress at day school, and all but one witness concurred that could academically improve in the more restrictive
environment of a residential program. S.C. ex rel. C.C. v. Deptford Tp. Bd. of Educ., D.N.J.2003, 248 F.Supp.2d
368. Schools 154(3)

Residential placement of disabled child under Individuals with Disabilities Education Act (IDEA) is inappropri-
ate where such placement is requested or needed to address needs other than child's educational needs, as where
placement is sought in response to medical, social, emotional, or caretaking or custodial problems segregable
from learning process. D.B. v. Ocean Tp. Bd. of Educ., D.N.J.1997, 985 F.Supp. 457, affirmed 159 F.3d 1350.
Schools 154(3)

Relevant factors in determining whether residential placement of disabled student is least restrictive educational
environment and therefore required for educational purposes under Individuals with Disabilities Education Act
(IDEA) include: steps that school has taken to try to include child in regular or local community-based school
setting; comparison between educational benefits child would receive in local placement and benefits child
would receive in residential placement; and possible negative effect child's inclusion might have on education of
other children in local placement class and school. D.B. v. Ocean Tp. Bd. of Educ., D.N.J.1997, 985 F.Supp. 457
, affirmed 159 F.3d 1350. Schools 154(3)

Individuals with Disabilities Education Act (IDEA) does not authorize residential care merely to enhance other-
wise sufficient day program; handicapped child who would make educational progress in day program would
not be entitled to placement in residential school merely because latter would more nearly enable the child to
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reach his or her full potential, but rather, district is required merely to ensure that child be placed in program that
provides opportunity for some educational progress. Ciresoli v. M.S.A.D. No. 22, D.Me.1995, 901 F.Supp. 378.
Schools 154(3)

Given clearly inappropriate individualized education program (IEP) proposed for school year by school district,
student's residential placement at private school by parent was appropriate placement under Education of the
Handicapped Act (EHA), notwithstanding fact that residential placement at private school was more restrictive
than was optimally necessary for student, as it did not provide mainstreaming; parent was thus entitled to tuition
reimbursement for that school year, where school district failed to show availability of more appropriate, less re-
strictive placements. Norton School Committee v. Massachusetts Dept. of Educ., D.Mass.1991, 768 F.Supp. 900
. Schools 154(4)

Upon determination that twenty-four hour residential placement for 16-year-old student suffering from severe
infantile autism and severe mental retardation was necessary for student to achieve educational progress, Educa-
tion of the Handicapped Act mandated that school district provide student with residential placement until age
21, or, in the alternative, to pay for placement in residential facility mutually agreed upon by student's parents
and school officials. Drew P. v. Clarke County School Dist., M.D.Ga.1987, 676 F.Supp. 1559, affirmed 877
F.2d 927, certiorari denied 110 S.Ct. 1510, 494 U.S. 1046, 108 L.Ed.2d 646.

Psychologically handicapped child's residential placement, whereby State paid only tuition component of facil-
ity's charges, deprived child of free and appropriate public education, in violation of the Education for the Han-
dicapped Act. Vander Malle v. Ambach, S.D.N.Y.1987, 667 F.Supp. 1015. Schools 154(3)

Although during her term in private boarding school, now 16-year-old mentally handicapped child's emotional
condition and social orientation had improved and although those problems were exhibited primarily in response
to stressful home environment, a residential program was not necessary to provide child with the appropriate
education to which she was entitled under this chapter and public funding of that placement was not required as
school district offered a free appropriate program which conferred educational benefits, notwithstanding unre-
butted evidence that child's gains might be lost if private placement was changed. Ahern v. Keene,
D.C.Del.1984, 593 F.Supp. 902. Schools 154(3)

Under New Jersey's regulations implementing this subchapter and requiring local public school districts to
provide each handicapped pupil with special education program and services according to how pupil can best
achieve educational success, continued attendance by 15-year-old trainable, mentally retarded child with neuro-
logical impairment in residential school was more appropriate placement than placing child in his home and in
local schools since child's continued attendance at the residential school would enable him to best achieve suc-
cess in learning and where placing him in his home and in local schools would have adverse effect on his ability
to learn and develop to maximum possible extent. Geis v. Board of Educ. of Parsippany-Troy Hills, Morris
County, D.C.N.J.1984, 589 F.Supp. 269, affirmed 774 F.2d 575. Schools 154(3)

Under this chapter, school district was required to provide residential program for profoundly retarded child, in
view of evidence that child would realize his learning potential only if he received more professional help than a
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day program could offer him. Kruelle v. Biggs, D.C.Del.1980, 489 F.Supp. 169, affirmed 642 F.2d 687. Schools
154(3)

Under this subchapter as well the Rehabilitation Act of 1973, section 701 et seq. of Title 29, and implementing
regulations, the District of Columbia Board of Education had responsibility for providing residential educational
services to multiply handicapped 16-year-old boy who was diagnosed as being epileptic with grand mal, petit
mal, and drop seizures, emotionally disturbed, and learning disabled and whose condition required that he be
placed in resident treatment facility to provide medical supervision, special education and psychological support.
North v. District of Columbia Bd. of Ed., D.C.D.C.1979, 471 F.Supp. 136. Schools 154(3)

124. Personal injury awards, free appropriate public education

Placement of Medicaid lien by county's social services department on settlement or personal injury award re-
ceived by disabled student to pay for services that are mandated, under state law, to be provided free of charge
to such students violates Individuals with Disabilities Education Act (IDEA). Andree ex rel. Andree v. County
of Nassau, E.D.N.Y.2004, 311 F.Supp.2d 325. Schools 148(2.1)

125. Compensatory education, free appropriate public education

Absence of specially designed instruction in Individualized Education Program (IEP) for elementary school stu-
dent who suffered reading and learning disabilities did not affect substantive rights of student or parents, and
therefore, did not warrant award of compensatory education under the Individuals with Disabilities Education
Act (IDEA); subsequent Notices of Recommended Educational Placement (NOREP) contained required inform-
ation, including specialized educational placement, and parents signed and approved NOREPs. Ridley School
Dist. v. M.R., C.A.3 (Pa.) 2012, 680 F.3d 260. Schools 155.5(5)

Student was not denied free and appropriate public education (FAPE) in violation of Individuals with Disabilit-
ies Education Act (IDEA) for time period during which she was in acute care ward of long-term psychiatric res-
idential treatment center, as would warrant award of compensatory education; school district responded
promptly after being informed of learning disabled student's admission to facility and sought to reevaluate her
educational needs and develop a new individualized education plan (IEP), and failure to develop new IEP was
attributable to acute nature of student's medical condition. Mary T. v. School Dist. of Philadelphia, C.A.3 (Pa.)
2009, 575 F.3d 235. Schools 155.5(5)

Denial of compensatory education under IDEA to disabled student, on basis that private school program had
provided her with social and psychological services and that she continued making gains in those areas during
enrollment, was supported by evidence, including conclusions of school and private psychologists regarding stu-
dent's social and emotional well-being and program's provision of constant feedback and monitoring and group
counseling. Lauren W. ex rel. Jean W. v. DeFlaminis, C.A.3 (Pa.) 2007, 480 F.3d 259. Schools 155.5(4)

Arkansas Department of Education (ADE) did not violate IDEA or § 1983 with regard to its training and monit-
oring of school district personnel throughout the state; ADE's receipt of five-year state improvement grant was
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de facto compliance with requirement of comprehensive system of personnel development (CSPD) and thus de-
fense to claim for injunctive relief by parents of autistic student, while student was not in school when first grant
was approved his personal rights under IDEA were not violated so he could not receive compensatory education
at state's expense for alleged statewide failure of ADE's special education training program, and in any event
district court's finding that Arkansas's state plans including provisions for training of personnel had all been ap-
proved as in compliance with IDEA was not clearly erroneous. Bradley ex rel. Bradley v. Arkansas Dept. of
Educ., C.A.8 (Ark.) 2006, 443 F.3d 965. Schools 148(3)

Student was entitled to compensatory education under Individuals with Disabilities Education Act (IDEA) upon
finding that his Individualized Education Program (IEP) was inappropriate and that school district knew or
should have known of deficiency; majority of skills that student possessed at time of expert's evaluation were
gained before he was placed in day program pursuant to IEP, same rate of progress did not continue after he was
placed at day program, and he reached plateau in his development. M.C. on Behalf of J.C. v. Central Regional
School Dist., C.A.3 (N.J.) 1996, 81 F.3d 389, certiorari denied 117 S.Ct. 176, 519 U.S. 866, 136 L.Ed.2d 116.
Schools 148(2.1)

Student was entitled to one year of compensatory educational services in his action, by his next friend and moth-
er, against school district for violation of its obligation under Individuals with Disabilities Education Act's
(IDEA's) Child Find provision to identify, locate, and timely evaluate students with disabilities and to develop
methods to ensure that those students received necessary special education, where student was placed in discip-
linary program at district's discipline and guidance center for one year while awaiting evaluation for, and provi-
sion of, special education services. D.G. ex rel. B.G. v. Flour Bluff Independent School Dist., S.D.Tex.2011,
832 F.Supp.2d 755, subsequent determination 2011 WL 2446375, vacated 2012 WL 1992302. Schools
155.5(5)

Evidence was insufficient to support compensatory education damages award of 150 hours upon determination
that student suffering from mental retardation and emotional disturbance was denied free appropriate public edu-
cation (FAPE) under the Individuals with Disabilities Education Improvement Act (IDEIA); although education-
al advocate opined that student needed 150 hours in life-skills training, the advocate failed to provide any ex-
planation as to why that amount was appropriate. Gill v. District of Columbia, D.D.C.2010, 751 F.Supp.2d 104,
affirmed 2011 WL 3903367. Schools 155.5(5)

Student with severe mental retardation, static non-progressive encephalopathy, and sensory disorder was not en-
titled to award of compensatory education, since she had received free appropriate public education comporting
with IDEA requirements. Greenwood v. Wissahickon School Dist., E.D.Pa.2008, 571 F.Supp.2d 654, affirmed
374 Fed.Appx. 330, 2010 WL 1173017. Schools 155.5(5)

Appropriate education that student with learning disability had been receiving for previous two years did not
abate or mitigate school district's duty, as mandated by hearing officer determination under IDEA, to provide
him with compensatory education. D.W. v. District of Columbia, D.D.C.2008, 561 F.Supp.2d 56. Schools
148(3)
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Disabled student received all compensatory education to which he would otherwise have been entitled for period
after he started elementary school and before his interim individualized education program (IEP) was implemen-
ted, and thus student was not entitled under Individuals with Disabilities Education Act (IDEA) to compensatory
education for that period, where school district provided student with many more hours of applied behavior ana-
lysis (ABA), verbal behavior (VB), and occupational therapy (OT) services than were called for in interim IEP.
Travis G. v. New Hope-Solebury School Dist., E.D.Pa.2008, 544 F.Supp.2d 435. Schools 155.5(5)

Appropriate amount of compensatory education under IDEA, as remedy for school district's denial of free appro-
priate public education (FAPE) to student who was diagnosed with hemophilia, autism, borderline mental retard-
ation, bipolar disorder, and other conditions, was 460 hours for grade seven, and 108 hours for grade eight, in
light of Hearing Officers' and Appeals Panel's agreement on such conclusion, weight due to administrative pro-
ceedings, and absence of evidence to contradict their findings. Heather D. v. Northampton Area School Dist.,
E.D.Pa.2007, 511 F.Supp.2d 549, subsequent determination 2007 WL 2332480. Schools 155.5(5)

One-year equitable limitation period did not apply to IDEA compensatory education claim, initiated at state ad-
ministrative level, requesting additional hours of education to replace years adult student did not receive under
IDEA as minor. A.A. ex rel. E.A. v. Exeter Tp. School Dist., E.D.Pa.2007, 485 F.Supp.2d 587. Schools
155.5(2.1)

Award of compensatory education to disabled student who was not provided appropriate individual education
plan (IEP) was not subject to equitable limitations period applicable to tuition reimbursement claims of parents.
Keystone Cent. School Dist. v. E.E. ex rel. H.E., M.D.Pa.2006, 438 F.Supp.2d 519. Schools 155.5(2.1)

Disabled student was not provided free appropriate public education (FAPE) during period in which school dis-
trict complied with administrative hearing officer's stay-put order under the IDEA, which required it to make no
significant change to student's existing individualized education program (IEP) while new IEP was being chal-
lenged, and thus student was entitled to compensatory education; stay-put status did not provide student with
more than de minimis educational benefit, given that student's existing IEP had failed the previous year. Mr. R.
v. Maine School Administrative Dist. No. 35, D.Me.2003, 295 F.Supp.2d 113. Schools 148(2.1)

Equitable order that school district provide paraprofessional for disabled student for six academic years, regard-
less of whether student attended public or private religious school, was warranted by district's past refusal, in vi-
olation of preamendment version of IDEA, to provide such services to student for three years that he attended
private sectarian school, where during three other years student attended public school only because of refusal.
Westendorp v. Independent School Dist. No. 273, D.Minn.1998, 35 F.Supp.2d 1134. Schools 8; Schools

155.5(5)

126. Reimbursement, free appropriate public education--Generally

Under IDEA, parents are entitled to reimbursement of private-education tuition for their child only if a federal
court concludes both that the public placement violated IDEA and the private school placement was proper un-
der the Act, and even then courts retain discretion to reduce the amount of a reimbursement award if the equities
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so warrant. Forest Grove School Dist. v. T.A., U.S.2009, 129 S.Ct. 2484, 557 U.S. 230, 174 L.Ed.2d 168.
Schools 154(4)

District Court, in considering, pursuant to IDEA, whether reimbursement of some or all of cost of child's private
education was warranted by school district's alleged failure to provide child with free appropriate public educa-
tion (FAPE), and on basis that private-school placement was suitable, was required to consider all relevant
factors, including notice provided by parents and school district's opportunities for evaluating the child. Forest
Grove School Dist. v. T.A., U.S.2009, 129 S.Ct. 2484, 557 U.S. 230, 174 L.Ed.2d 168. Schools 154(4)

Even if public school denied learning-disabled student a free appropriate public education (FAPE) by failing to
have an individualized educational program (IEP) in effect for student on first day of classes, as required by
IDEA, equitable considerations weighed against reimbursing student's parents for cost of student's private school
education for one school year, since parents' conduct in delaying continuation of individualized educational pro-
gram (IEP) meeting and canceling speech and language evaluation substantially precluded any possibility that
school could timely develop an appropriate IEP for student. C.H. v. Cape Henlopen School Dist., C.A.3 (Del.)
2010, 606 F.3d 59. Schools 154(4)

Parents and minor child seeking reimbursement for educational expenses under Individuals with Disabilities
Education Act (IDEA) failed to establish that school district's proposed individualized education program (IEP)
was substantively inappropriate; IEP included numerous supports and services to assist autistic child with his
transition from primarily home-based educational program to school-based program. T.P. ex rel S.P. v. Mamaro-
neck Union Free School Dist., C.A.2 (N.Y.) 2009, 554 F.3d 247. Schools 148(3)

Reimbursement for parents' unilateral placement of disabled child in private school upon their rejection of
school district's individual education plan (IEP) as inappropriate was not barred by private school's failure to
provide an IEP, to structure individualized program for student, or by private school teachers' lack of special
education certification, where placement was appropriate in that child continued to make in reaching her aca-
demic, social, and behavioral goals. Lauren W. ex rel. Jean W. v. DeFlaminis, C.A.3 (Pa.) 2007, 480 F.3d 259.
Schools 154(4)

Reading center was not an appropriate placement for learning disabled child under IDEA, supporting hearing of-
ficer's denial of private school reimbursement, where child only worked on her reading ability at the center and
did not study any other subjects such as social studies, math, English, or science. Rafferty v. Cranston Public
School Committee, C.A.1 (R.I.) 2002, 315 F.3d 21. Schools 154(4)

District court inappropriately substituted its own subjective judgment about appropriate measures of educational
progress under IDEA, when, in finding that school board owed reimbursement to parent of learning-disabled
child for private school tuition, it discredited state review officer's interpretation of objective evidence regarding
student's lack of progress at and consequent inappropriateness of private school, and instead relied on non-
objective evidence including parent's testimony concerning child's happiness. M.S. ex rel. S.S. v. Board of Educ.
of the City School Dist. of the City of Yonkers, C.A.2 (N.Y.) 2000, 231 F.3d 96, certiorari denied 121 S.Ct.
1403, 532 U.S. 942, 149 L.Ed.2d 346. Schools 154(4)
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Removing child from partially mainstreamed program at public school, which otherwise provided appropriate
academic instruction and to which the only objection was the failure to fully mainstream, and placing the child
in a nonmainstreamed program in a private school did not satisfy the goals of the Individuals with Disabilities
Education Act, and did not entitle parents to reimbursement of the private school tuition. Gillette By and
Through Gillette v. Fairland Bd. of Educ., C.A.6 (Ohio) 1991, 932 F.2d 551. Schools 154(4)

Educational officials who did not conduct required multi-disciplinary review for learning-disabled child, and
who failed to involve child's parents in preparation of proposed individual educational program, did not provide
child with “free and appropriate public education” and were liable under the Education of the Handicapped Act
for cost of placing child in private school. Board of Educ. of Cabell County v. Dienelt, C.A.4 (W.Va.) 1988, 843
F.2d 813. Schools 148(3)

Administrative hearing officer erred in awarding disabled student and her parents reimbursement and compens-
atory education for violations of the IDEA by the Department of Education (DOE) of Hawai'i, without consider-
ing their failure to challenge DOE's offer of a free appropriate public education (FAPE) and to provide written
notice prior to student's unilateral withdrawal from public education. Department of Educ., State of Haw. v.
M.F. ex rel. R.F., D.Hawai'i 2011, 840 F.Supp.2d 1214, clarified on denial of reconsideration 2012 WL 639141.
Schools 154(4); Schools 155.5(5)

Parents were not entitled to reimbursement under IDEA for unilateral placement of learning-disabled student in
private school, where it was not appropriate to rely on school's prospective potential to decide whether reim-
bursement was appropriate, and placement in school had not been successful, given that student's writing skills,
reading skills, and decoding skills had all declined relative to his peer levels, and that school had failed to tailor
its program to student's specific needs. Davis ex rel. C.R. v. Wappingers Central School Dist., S.D.N.Y.2010,
772 F.Supp.2d 500, affirmed 431 Fed.Appx. 12, 2011 WL 2164009. Schools 154(4)

Because District of Columbia could craft an appropriate Individualized Education Plan (IEP) to provide a free,
appropriate, public education (FAPE) to student with attention-deficit/hyperactivity disorder (ADHD), it was not
required under IDEA to pay for student's placement at private school; administrative hearing officer ordered that
student's IEP be modified to provide for small group instruction to remedy any inadequacy, private school would
not provide the least restrictive environment for student's education, and student had previously received educa-
tional benefit at an inclusion-based school for five years. N.T. v. District of Columbia, D.D.C.2012, 839
F.Supp.2d 29. Schools 154(4)

District court would not reduce or deny parents reimbursement from public school district, pursuant to Individu-
als with Disabilities Education Act (IDEA), based on parents' alleged unreasonableness; although parents failed
to provide district with notice prior to child's non-emergent hospitalization, district informed parents that district
believed it had no further obligations towards child, and district never changed its incorrect position that it had
no obligation to child as long as she was not physically present in state. Jefferson County School Dist. R-1 v.
Elizabeth E. ex rel. Roxanne B., D.Colo.2011, 798 F.Supp.2d 1177. Schools 154(4)

Three-part Burlington test for reimbursement under IDEA of cost of private special education services applied to
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claims for retroactive direct tuition payment. Mr. and Mrs. A. ex rel. D.A. v. New York City Department of
Educ., S.D.N.Y.2011, 769 F.Supp.2d 403. Schools 154(4)

Parents of student who suffered from schizoaffective disorder and borderline intellectual functioning were en-
titled to reimbursement under Individuals with Disabilities Education Act (IDEA) for private school expendit-
ures for student's tenth grade year; school district's individualized education plan (IEP) for student's tenth grade
year was inappropriate, private school was appropriate to meet student's needs for that year, as student made so-
cial, emotional, and academic progress at private school, and parents did not act in bad faith in paying tuition to
private school. E.S. ex rel. B.S. v. Katonah-Lewisboro School Dist., S.D.N.Y.2010, 742 F.Supp.2d 417, affirmed
2012 WL 2615366. Schools 154(4)

Parent's unilateral private placement is appropriate, for tuition reimbursement purposes, if it is reasonably calcu-
lated to enable child to receive educational benefits; private placement need not meet IDEA definition of free
appropriate public education (FAPE) or provide certified special education teachers or individualized education
program (IEP) for disabled student, but rather appropriate private placement is one that is likely to produce pro-
gress, not regression. R.B. v. New York City Dept. of Educ., S.D.N.Y.2010, 713 F.Supp.2d 235. Schools
154(4)

A court has the discretion to grant, reduce, or deny reimbursement under the IDEA to parents who have placed
their child in a private school after public school failed to provide appropriate individual education plan (IEP),
regardless of the degree or quality of notice the parent provided. D.B. v. Bedford County School Bd.,
W.D.Va.2010, 708 F.Supp.2d 564. Schools 154(4)

Parent's unilateral placement of disabled student in private school was unreasonable, and thus parent was not en-
titled to tuition reimbursement under IDEA, notwithstanding contention that District of Columbia Public
Schools (DCPS) failed to timely provide student with free appropriate public education (FAPE); parent allowed
DCPS less than one month to convene individualized education program (IEP) meeting before enrolling student
in private school, and parent informed DCPS that she would be enrolling student in private school but then
showed up at public school on first day of school year expecting DCPS to have schedule prepared for student.
Maynard v. District of Columbia, D.D.C.2010, 701 F.Supp.2d 116. Schools 154(4)

Preponderance of evidence supported state review officer's determination that placement of learning disabled
student in private school setting consisting of self-contained classrooms of no more than seven students for all
academic subjects was not reasonably calculated to enable her to receive educational benefit, in denying parents'
request for tuition reimbursement under IDEA; private school's rigorous mainstream curriculum made it difficult
for student to participate in mainstream classes, and school psychologist testified that student's disability was not
so severe that she should have been segregated from her nondisabled peers. Schreiber v. East Ramapo Central
School Dist., S.D.N.Y.2010, 700 F.Supp.2d 529. Schools 155.5(4)

Pursuant to the Individuals with Disabilities Education Improvement Act (IDEIA), parents dissatisfied with a
proposed individualized education program (IEP) may unilaterally remove their child from a public school,
place the child in a private school they believe to be appropriate to the child's needs, and then file a complaint
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with the state educational agency seeking reimbursement for the private school tuition. M.N. v. New York City
Dept. of Educ., Region 9 (Dist. 2), S.D.N.Y.2010, 700 F.Supp.2d 356. Schools 154(4)

Parents' unilateral decision to place autistic student at private school for children with neurodevelopmental dis-
orders was appropriate to student's needs, as required for parents to be entitled to tuition reimbursement under
IDEA; private school provided education that was attuned to student's particular strengths, deficits, and abilities
with respect to both her academic and therapeutic needs, school regularly conducted individualized assessments
that showed clear awareness of student's day-to-day and long-term educational needs, with curricular goals ad-
justed in light of her performance, and student made progress during year at school. A.D. v. Bd. of Educ. of City
School Dist. of City of New York, S.D.N.Y.2010, 690 F.Supp.2d 193. Schools 154(4)

In IDEA case, hearing officer did not err in ordering reimbursement for expenses and tuition associated with
private placement of student with autism and cerebral palsy, or in selecting educational home-based program
despite school district's contention that selected program lacked qualified direct service providers and was not
the least restrictive environment (LRE). Anchorage School Dist. v. D.S., D.Alaska 2009, 688 F.Supp.2d 883.
Schools 154(3); Schools 154(4)

Under the IDEA, parents of autistic child that was not provided with a free appropriate public education (FAPE)
were entitled to be reimbursed from the county school board for the full, year-round cost of tuition for, and
travel to and from, private school in which they enrolled their child. JP ex rel. Peterson v. County School Bd. of
Hanover County, Va., E.D.Va.2009, 641 F.Supp.2d 499. Schools 154(4)

Student's need for special education services was not so obvious that general exercise of equity would override
statutory requirement for tuition reimbursement under Individuals with Disabilities Education Act (IDEA); par-
ents were aware of procedures under IDEA and obligation to provide notice prior to removal, it was not obvious
to school that student needed special education services, and parents withdrew student from public school and
enrolled him in private residential school in order to address his drug use. Forest Grove School Dist. v. T.A.,
D.Or.2005, 640 F.Supp.2d 1320, reversed and remanded 523 F.3d 1078, certiorari granted 129 S.Ct. 987, 555
U.S. 1130, 173 L.Ed.2d 171, affirmed 129 S.Ct. 2484, 557 U.S. 230, 174 L.Ed.2d 168, on remand 675
F.Supp.2d 1063. Schools 154(4)

Nothing in a student's individualized education program even suggested that for him to receive an appropriate
preschool education he needed to attend private preschool full-time, and thus, under the Individuals with Disab-
ilities Education Act (IDEA), the school district was responsible to pay for only part-time enrollment; the de-
cision of the student's parents to enroll him at the preschool full-time was a personal one, above and beyond the
requirements of his individualized education program, and thus, they were entitled to only partial tuition reim-
bursement. Madison Metropolitan School Dist. v. P.R. ex rel. Teresa R., W.D.Wis.2009, 598 F.Supp.2d 938.
Schools 154(4)

Parents were not entitled to reimbursement under IDEA for their unilateral placement of their child with emo-
tional and learning disabilities at a private, out-of-state school specializing in treating disabled children, even if
individualized education program (IEP) proposed by school district was inadequate and even if the private
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school was well-suited to educate student; selected private school was not the least restrictive environment for
child to receive a free appropriate public education (FAPE) under IDEA, as student had previously made educa-
tional progress in several placements less restrictive, including an in-state private school not certified for special
education and a public school. Kasenia R. ex rel. M.R. v. Brookline School Dist., D.N.H.2008, 588 F.Supp.2d
175. Schools 154(4)

Even assuming the inadequacy of individualized educational program (IEP) developed by school district for par-
ents' learning disabled child, parents were not entitled to reimbursement under the Individuals with Disabilities
Education Act (IDEA) for their unilateral private placement of child, not only based on complete lack of evid-
ence that private school where child was placed was least restrictive environment for child, but based on evid-
ence that this private school placement, with other disabled children, would not appropriately address child's so-
cial skills needs. N.M. ex rel. M.M. v. School Dist. of Philadelphia, E.D.Pa.2008, 585 F.Supp.2d 657, affirmed
394 Fed.Appx. 920, 2010 WL 3622658. Schools 154(4)

Parents of learning disabled Pennsylvania student who had unilaterally placed him at private school for children
with disabilities were not entitled to tuition reimbursement under the IDEA, as school district had conducted ap-
propriate evaluation of, and offered appropriate individualized education program (IEP) for, that student. P.P. ex
rel. Michael P. v. West Chester Area School Dist., E.D.Pa.2008, 557 F.Supp.2d 648, affirmed in part , reversed
in part 585 F.3d 727. Schools 154(4)

Tuition reimbursement for two years' of special private education was appropriate where school district defaul-
ted on its obligation under IDEA to evaluate severely depressed student as potentially eligible for special ser-
vices and then improperly determined her ineligible two years later by failing to gather and consider relevant in-
formation. N.G. v. District of Columbia, D.D.C.2008, 556 F.Supp.2d 11. Schools 154(4)

Parent of high school student with attention deficit hyperactivity disorder (ADHD) who was seeking reimburse-
ment of costs associated with unilateral placement of her child in alternative special education program with
15:1 staffing ratio satisfied her burden of showing that placement was appropriate; in addition to evidence of
student's academic success and improved behavior and emotional progress in that program, objective supporting
evidence included testimony of school's Director of Admissions for Special Education, special education teach-
er, and school psychologist. Jennifer D. ex rel. Travis D. v. New York City Dept. of Educ., S.D.N.Y.2008, 550
F.Supp.2d 420. Schools 155.5(4)

Parents who place their children in private schools without the consent of local school officials are entitled to re-
imbursement only if the public agency violated the Individuals with Disabilities Education Act (IDEA), that the
private school placement was an appropriate placement, and that cost of the private education was reasonable.
District of Columbia v. Abramson, D.D.C.2007, 493 F.Supp.2d 80. Schools 154(4)

Administrative Appeal Officer (AAO) did not err in ordering prospective relief for learning disabled student un-
der Individuals with Disabilities Education Act (IDEA), consisting of, inter alia, reimbursement for private Al-
ternative Language Therapy (ALT) tutoring, psycho-educational and speech-language evaluations; relief struck
appropriate and equitable balance between needs to account for placement factors and to set boundaries on
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school district's discretion to avoid problems that led to past IDEA violations. Miller ex rel S.M. v. Board of
Educ. of Albuquerque Public Schools, D.N.M.2006, 455 F.Supp.2d 1286, affirmed 565 F.3d 1232. Schools
154(4)

Public school system would be required to reimburse parents of autistic student for reasonable costs of educating
student at private school for autistic children, in which parents had unilaterally placed child, and for any related
services and accommodations that would have been covered under IDEA had school system provided student
with appropriate education during school year. J.P. ex rel. Peterson v. County School Bd. of Hanover County,
Va., E.D.Va.2006, 447 F.Supp.2d 553, vacated 516 F.3d 254. Schools 154(4)

Under IDEA, while court may consider least restrictive environment issue, parent's inability to place child in
least restrictive environment does not bar parental reimbursement. Gabel ex rel. L.G. v. Board of Educ. of Hyde
Park Central School Dist., S.D.N.Y.2005, 368 F.Supp.2d 313. Schools 154(4)

Parents of profoundly deaf, mobility-impaired minor enrolled in private nursery school would not be prevented
from seeking tuition reimbursement by fact that minor had never been enrolled in public school, under the Indi-
viduals with Disabilities Education Act (IDEA), if parents established that proposed individual educational plans
(IEPs) denied minor free appropriate public education (FAPE), where school board did not become responsible
for providing minor with FAPE until he was already enrolled in private school. E.W. v. School Bd. of Miami-
Dade County Florida, S.D.Fla.2004, 307 F.Supp.2d 1363. Schools 154(4)

School timely and appropriately followed procedures required under Individuals with Disabilities Education Act
(IDEA) when student with learning disability first enrolled as out-of-state transfer student, and thus student's
parent was not entitled to reimbursement of private school tuition fees, stemming from alleged inadequacy of in-
dividualized education program (IEP) proffered to student; school was not required to adopt most recent evalu-
ation of student, school properly implemented most recent IEP developed for student by predecessor district,
student did not suffer loss of educational opportunity, and school made timely request for student's records from
predecessor district. Waller v. Board of Educ. of Prince George's County, D.Md.2002, 234 F.Supp.2d 531.
Schools 154(4)

Student who suffered disabling speech impairment but was denied speech therapy by school district was entitled
to reimbursement under Individuals with Disabilities Education Act (IDEA) for all private speech therapy which
parents provided for him beginning on date that school wrongfully determined that student was ineligible for
speech therapy and calculation of this time did not include reasonable time period of two months for school to
make its final decision as to whether student was entitled to speech therapy. Mary P. v. Illinois State Bd. of
Educ., N.D.Ill.1996, 934 F.Supp. 989. Schools 154(4)

Evidence did not support overturning the determination of an ALJ that a proposed placement of a student at a
school did not violate the Individuals with Disabilities Education Act (IDEA), such that the actions of the stu-
dent's parents in unilaterally placing the student at a private school for the disabled deprived the first school of
the opportunity to provide a free appropriate public education (FAPE) to the student, thus precluding reimburse-
ment for costs of the private school; a comparison between the programs at the two schools was irrelevant to the
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adequacy of the proposed placement under IDEA. H.W. ex rel. A.W. v. Highland Park Bd. of Educ., C.A.3
(N.J.) 2004, 108 Fed.Appx. 731, 2004 WL 1946511, Unreported. Schools 155.5(4)

127. ---- Cooperation of parents, reimbursement, free appropriate public education

In public school district's action under the Individuals with Disabilities Education Act (IDEA) challenging state
hearing officer's order requiring it to reimburse parents for half the cost of placing their child in private residen-
tial facility located out of state, District Court was within its discretion in reversing the hearing officer's order,
where school district displayed continued cooperation with parents' demands, and, prior to seeking reimburse-
ment, parents had never complained about any of the individual education plans (IEP). Ashland School Dist. v.
Parents of Student E.H., C.A.9 (Or.) 2009, 587 F.3d 1175. Schools 154(4)

Courts should be reluctant to award reimbursement of private school costs to a disabled student's parents who re-
fuse or hinder the development of a free and appropriate public education (FAPE) or individual education plan
(IEP) under the Individuals with Disabilities Education Act (IDEA). Loren F. ex rel. Fisher v. Atlanta Independ-
ent School System, C.A.11 (Ga.) 2003, 349 F.3d 1309. Schools 154(4)

Parents of disabled child did not fail to make child available for evaluation by school district, as would, under
Individuals with Disabilities Education Act (IDEA), support denial of parents' reimbursement from public
school district for parents' enrollment of child in private school; parents' duty to make child available for evalu-
ation was extinguished when district disavowed any responsibility to child. Jefferson County School Dist. R-1 v.
Elizabeth E. ex rel. Roxanne B., D.Colo.2011, 798 F.Supp.2d 1177. Schools 154(4)

Equities favored reimbursing parents of emotionally disabled student for their tuition expenses during period of
time following committee on special education (CSE) meeting to end of school year, even though parents had
provided imperfect notice, where student had previously attended public school in district, student and her par-
ents were residing within district at time she was removed from public school, and parents acted in good faith
and for the most part were very cooperative; by time of meeting, school district clearly had notice of student's
disability and of their obligation to provide her with free appropriate public education (FAPE). W.M. v. Lake-
land Cent. School Dist., S.D.N.Y.2011, 783 F.Supp.2d 497. Schools 154(4)

Impartial hearing officer (IHO) and state review officer (SRO) did not err in determining that equities favored
funding autistic student's private school tuition; record was clear that parents cooperated in good faith at all
times with New York City Department of Education (DOE) and they cooperated with district, participated at
committee on special education (CSE) meeting, visited proposed placements, and notified district in writing that
they were reenrolling student at private school when no placement was offered by district. Mr. and Mrs. A. ex
rel. D.A. v. New York City Department of Educ., S.D.N.Y.2011, 769 F.Supp.2d 403. Schools 154(4)

While lack of parental consent to additional testing and evaluation requested by school psychologist present at
individualized education program (IEP) meeting was factor to be weighed in finding parental unreasonableness
allowing for reduction in reimbursement for cost of unilateral private placement under the IDEA, loss of free ap-

20 U.S.C.A. § 1412 Page 160

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.369

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0006538&FindType=Y&SerialNum=2004974251
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0006538&FindType=Y&SerialNum=2004974251
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k155.5%284%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=2020641919
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=2020641919
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%284%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=2003761201
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=2003761201
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%284%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2025581041
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2025581041
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%284%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2024852319
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2024852319
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%284%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2024518663
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2024518663
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%284%29


propriate public education (FAPE) was caused almost wholly by school district's negligence in scheduling
timely IEP meeting and fact learning-disabled student fell through bureaucratic cracks, and one-sixth, rather
than one-third, reduction in reimbursement better reflected parent's contribution to student's non-attendance at
school during school year in question. Hogan v. Fairfax County School Bd., E.D.Va.2009, 645 F.Supp.2d 554.
Schools 154(4)

Parents of disabled New Jersey student would not be reimbursed for private special education and related ser-
vices provided during particular school year for which student's mother failed to cooperate with township Child
Study Team (CST) in developing an appropriate individualized education program (IEP). M.S. v. Mullica Tp.
Bd. of Educ., D.N.J.2007, 485 F.Supp.2d 555, affirmed 263 Fed.Appx. 264, 2008 WL 324200. Schools
154(4)

Parents forfeited any right they had to reimbursement for cost of student's unilateral placement in private school
under Individuals with Disabilities Education Act (IDEA) when they unjustifiably failed to make student avail-
able for psychological evaluation requested by board for purposes of determining whether student should be
identified as special education student and, if so, what placement was appropriate. P.S. v. Brookfield Bd. of
Educ., D.Conn.2005, 353 F.Supp.2d 306, adhered to on reconsideration 364 F.Supp.2d 237, affirmed 186
Fed.Appx. 79, 2006 WL 1788293. Schools 154(4)

128. ---- Notice, reimbursement, free appropriate public education

In public school district's action under the Individuals with Disabilities Education Act (IDEA) challenging state
hearing officer's order requiring it to reimburse parents for half the cost of placing their child in private residen-
tial facility located out of state, District Court was within its discretion in considering parents' failure to give
school district notice of their objections to child's individual education plan (IEP) as a factor favoring denial of
reimbursement, even though school district was aware of possibility that parents might withdraw child from
public school in favor of a private residential facility. Ashland School Dist. v. Parents of Student E.H., C.A.9
(Or.) 2009, 587 F.3d 1175. Schools 154(4)

Conduct of special education student's parents did not provide for reduction or denial of tuition reimbursement
from state's department of education for private educational placement under Individuals with Disabilities Edu-
cation Act (IDEA), despite department's contention that parents did not provide adequate notice of intent to put
student in private placement, where parents sent letter to department stating they were rejecting IEP and en-
rolling student in private placement at public expense, and although student's mother did not tell department that
private placement had done intake assessment or that student was receiving speech-language services, mother at-
tended and participated in IEP meetings, provided department with all documents she had received from private
placement, and agreed to evaluations of student that IEP team felt necessary. Aaron P. v. Hawaii, Dept. of
Educ., D.Hawai'i 2012, 2012 WL 4321715. Schools 154(4)

Pursuant to Individuals with Disabilities Education Act's (IDEA) notice requirements for parents removing a
child from public school, parents of disabled child had no duty to provide written notice to school district prior
to child's removal from public school and hospitalization; when parents hospitalized child they were not reject-
ing any placement proposed by district, and there was no indication in record that parents had intent to enroll
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child at different school at time of removal and hospitalization. Jefferson County School Dist. R-1 v. Elizabeth
E. ex rel. Roxanne B., D.Colo.2011, 798 F.Supp.2d 1177. Schools 154(4)

Equities favored providing partial reimbursement to parents of emotionally disabled student for costs of private
school placement even though they failed to provide school with proper notice of their intent to remove student
from public school, absent evidence that parents were informed of IDEA's notice requirement. W.M. v. Lake-
land Cent. School Dist., S.D.N.Y.2011, 783 F.Supp.2d 497. Schools 154(4)

Even if private, residential, out-of-state school was an appropriate placement for student with special education-
al needs, parents were not entitled to reimbursement for educational expenses attributed to that placement, under
the IDEA; parents failed to provide requisite timely notice to the public school district before enrolling student
in the private school, failure to provide notice could not be excused, and parents did not act reasonably, inas-
much as the failed to adequately consider other placements and failed to give district time to explore other place-
ment options before removing student. Covington v. Yuba City Unified School Dist., E.D.Cal.2011, 780
F.Supp.2d 1014. Schools 154(4)

In IDEA case, equities weighed in favor or reimbursement for costs of “Jump Start” program at private school,
despite parents' failure to provide public school district with notice and opportunity to provide student with free
appropriate public education (FAPE) prior to unilateral placement of their child at that school; parents' obliga-
tions under IDEA'S notice requirement were not triggered because New York City Department of Education
(DOE) never provided them with Final Notice of Recommendation, and indeed they could not have informed
DOE that they were “rejecting the placement proposed by the public agency” because DOE never made place-
ment recommendation for them to reject. R.B. v. New York City Dept. of Educ., S.D.N.Y.2010, 713 F.Supp.2d
235. Schools 154(4)

Student's mother gave county school board sufficient notice of her intent to enroll student at private school at
public expense, based on school board's failure to provide a free appropriate public education (FAPE), and, thus,
mother was entitled to reimbursement under the IDEA, where mother attended individual education plan (IEP)
meeting and informed the team that she rejected its proposed placement, head of the private school also attended
the meeting to describe and explain the school's program, and, since mother could have placed student in private
school herself at her own expense, common sense indicated that she raised the issue before the school board to
obtain placement at public expense. D.B. v. Bedford County School Bd., W.D.Va.2010, 708 F.Supp.2d 564.
Schools 154(4)

Even if student was eligible for tuition reimbursement for placement in private school, school district did not
have notice prior to student's removal that parents felt student was in need to special education, and thus school
district had no opportunity to address special education issues within public school setting, as required for reim-
bursement of private school tuition under Individuals with Disabilities Education Act (IDEA). Forest Grove
School Dist. v. T.A., D.Or.2005, 640 F.Supp.2d 1320, reversed and remanded 523 F.3d 1078, certiorari granted
129 S.Ct. 987, 555 U.S. 1130, 173 L.Ed.2d 171, affirmed 129 S.Ct. 2484, 557 U.S. 230, 174 L.Ed.2d 168, on re-
mand 675 F.Supp.2d 1063. Schools 154(4)
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Parents who did not give school district notice that they were removing their disabled child from current educa-
tional placement, and who, despite fact that they had previously approved child's individualized education pro-
gram (IEP), unilaterally transferred child to private residential facility located out of state, failed to demonstrate
that the equities warranted waiving “notice” requirement of the Individuals with Disabilities Education Act
(IDEA) by awarding them full or even partial reimbursement for costs of this private placement. Ashland School
Dist. v. Parents of Student E.H., D.Or.2008, 583 F.Supp.2d 1220, affirmed 587 F.3d 1175. Schools 154(4)

Parents of student with a disability were not required to first accept individual education plan (IEP) developed
for student to remain eligible for reimbursement of private school tuition under the IDEA; parents notified board
of education of need for special education services and provided written notice of their rejection of the IEP as
inadequate for student's needs and their intent to seek additional special education services for student. D.L. ex
rel. J.L. v. Springfield Bd. of Educ., D.N.J.2008, 536 F.Supp.2d 534. Schools 154(4)

A court may reduce or deny tuition reimbursement, under Individuals with Disabilities in Education Act (IDEA),
if a disabled child's parents, prior to or during the most recent individualized education program (IEP) meeting
before removing their child from school, failed to inform the IEP team that they were rejecting the placement
proposed by the public agency to provide a free appropriate public education (FAPE) to their child, including
stating their concerns and their intent to enroll their child in a private school at public expense, or when parents
acted unreasonably. Schoenbach v. District of Columbia, D.D.C.2004, 309 F.Supp.2d 71. Schools 154(4)

129. ---- Residential placement, reimbursement, free appropriate public education

District court's determination that parental placement of autistic student was appropriate, and thus that school
district was required under Individuals with Disabilities Education Act (IDEA) to reimburse student's parents for
expenses associated with home placement, was not clear error, despite district's contentions that home placement
was too restrictive and that home placement was not reasonably calculated to provide educational benefit, where
student received approximately 30 hours per week of applied behavioral analysis (ABA) services provided by
experienced ABA line therapist, parents and ABA therapist made sure that student had sufficient opportunities
to interact with other children, and student was progressing both educationally and behaviorally under home pro-
gram. Sumter County School Dist. 17 v. Heffernan ex rel. TH, C.A.4 (S.C.) 2011, 642 F.3d 478. Schools
154(3)

In public school district's action under the Individuals with Disabilities Education Act (IDEA) challenging state
hearing officer's order requiring it to reimburse parents for half the cost of placing their child in private residen-
tial facility located out of state, District Court was within its discretion in concluding that child's residential
placement was necessitated by medical, rather than educational, concerns when it denied reimbursement, where
record contained evidence that parents placed child in residential care to treat medical, not educational, prob-
lems. Ashland School Dist. v. Parents of Student E.H., C.A.9 (Or.) 2009, 587 F.3d 1175. Schools 154(4)

Long-term psychiatric residential treatment center employed tools to enable learning disabled student to manage
her medical condition, rather than her educational needs, and thus parents were not entitled to reimbursement for
services under Individuals with Disabilities Education Act (IDEA), although some services may have provided
educational benefit; purpose of groups was to teach coping skills to work with depression and anxiety, program
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at facility was designed to address medical conditions and had no state educational accreditation or on-site edu-
cators, and student's admission to facility was necessitated by need to address acute medical condition. Mary T.
v. School Dist. of Philadelphia, C.A.3 (Pa.) 2009, 575 F.3d 235. Schools 154(3)

Parents' placement of disabled child in private residential treatment center was appropriate and reimbursable
placement under Individuals with Disabilities Education Act (IDEA); placement was necessary for educational
purposes, child's medical, social, and emotional problems were not segregable from learning process, treatment
of child's psychiatric condition at center was not “quite apart from” her educational needs, and services provided
at center were primarily oriented toward providing child an education, and were essential in order for child to re-
ceive meaningful educational benefit. Jefferson County School Dist. R-1 v. Elizabeth E. ex rel. Roxanne B.,
D.Colo.2011, 798 F.Supp.2d 1177. Schools 154(3)

Private, residential, out-of-state school was not an appropriate placement for student with special educational
needs, and thus, parents were not entitled to reimbursement for educational expenses attributed to that place-
ment, under the IDEA; the private school had no credentialed special education teachers on staff, there was no
showing that an individualized educational plan (IEP) was developed at the private school to address student's
specific educational needs and behavioral issues, and the private school had a religious based curriculum, which
had nothing to do with student's special needs. Covington v. Yuba City Unified School Dist., E.D.Cal.2011, 780
F.Supp.2d 1014. Schools 154(4)

Individualized education plans (IEPs) for a student who suffered from both an emotional disturbance and a sub-
stance-abuse problem were substantively adequate, even though they did not provide for residential placement,
thus precluding parents' recovery of reimbursement under the IDEA for the costs of private residential place-
ments; the student succeeded in the program called for by the IEPs during the times that his substance-abuse
problem was under control, and while a residential placement may have been the most effective way to treat his
substance-abuse problem, that treatment was not the district's responsibility. P.K. ex rel. P.K. v. Bedford Cent.
School Dist., S.D.N.Y.2008, 569 F.Supp.2d 371. Schools 154(3)

Board of education was not required to pay for disabled student's foster placement, which his educational needs
did not dictate and which was not a “related service” within meaning of IDEA; although student's emotional and
educational needs were intertwined, there was no evidence those needs could only be addressed through a resid-
ential placement, and student was initially placed in foster home at his mother's request because of his behavior
at home despite fact he was making satisfactory academic progress. M.K. ex rel. Mrs. K. v. Sergi, D.Conn.2008,
554 F.Supp.2d 201. Schools 154(3)

School board's proposed individualized education plan (IEP) for 16-year-old diagnosed with attention deficit hy-
peractive disorder (ADHD), learning disability (LD), and serious emotional disturbance (ED), consisting of
transition from private residential school he had been attending into public high school, was least restrictive al-
ternative and appropriate under IDEA, precluding reimbursement of parents for cost of private boarding school
into which parents had unilaterally placed child instead; several experts with experience with child testified at
due process hearing that proposed transition was appropriate, while parents' experts who questioned IEP and
favored more structured environment had less familiarity with child. A.S. ex rel. P.B.S. v. Board of Educ. of

20 U.S.C.A. § 1412 Page 164

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.373

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=2019505923
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=2019505923
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2025581041
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2025581041
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2024580711
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2024580711
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%284%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2016693615
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2016693615
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2016292092
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2016292092
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%283%29


Town of West Hartford, D.Conn.2001, 245 F.Supp.2d 417, affirmed 47 Fed.Appx. 615, 2002 WL 31309248.
Schools 154(4)

Disabled student's post-graduation residential placement was not “necessary” for educational purposes, as re-
quired to entitle him to reimbursement for costs thereof pursuant to Individuals with Disabilities Education Act
(IDEA); student did not contest adequacy of services provided to him prior to graduation or school's determina-
tion that he had satisfied academic requirements for graduation, and his need for continued residential placement
after graduation rested on medical considerations outside scope of IDEA. Daugherty By and Through Daugherty
v. Hamilton County Schools, E.D.Tenn.1998, 21 F.Supp.2d 765, affirmed. Schools 154(3)

Private residential school in which parent placed severely learning disabled high school student was appropriate
in that it provided student with a structured, individualized supportive environment in which to learn, adopted
individualized education programs (IEPs) which were detailed and addressed student's individualized education
needs, and student benefitted from residential nature of the school in that staff were able to help her with social
interactions and personal hygiene, and the annual cost, averaging $26,900 when the average cost of all publicly
funded residential placements was $40,200, was reasonable, so that parent was entitled to reimbursement from
school district which failed to adopt an IEP reasonably calculated to meet the student's educational needs. Briere
By and Through Brown v. Fair Haven Grade School Dist., D.Vt.1996, 948 F.Supp. 1242. Schools 154(4)

Given clearly inappropriate individualized education program (IEP) proposed for school year by school district,
student's residential placement at private school by parent was appropriate placement under Education of the
Handicapped Act (EHA), notwithstanding fact that residential placement at private school was more restrictive
than was optimally necessary for student, as it did not provide mainstreaming; parent was thus entitled to tuition
reimbursement for that school year, where school district failed to show availability of more appropriate, less re-
strictive placements. Norton School Committee v. Massachusetts Dept. of Educ., D.Mass.1991, 768 F.Supp. 900
. Schools 154(4)

130. ---- Special education, reimbursement, free appropriate public education

IDEA authorized reimbursement of the costs of private special-education services to child with learning disabil-
ities where school district failed to provide child with a free appropriate public education (FAPE) and private-
school placement was appropriate, even though child had not previously received special education or related
services through the public school; by finding child ineligible for special-education services and declining to of-
fer him an individualized education program (IEP), school district failed to provide him with the required FAPE.
Forest Grove School Dist. v. T.A., U.S.2009, 129 S.Ct. 2484, 557 U.S. 230, 174 L.Ed.2d 168. Schools
154(4)

District court's determination that school district was incapable of providing autistic student with free and appro-
priate public education (FAPE) required by Individuals with Disabilities Education Act (IDEA), and thus that
student's parents were entitled to compensation for services they provided at home, was not clear error, even
though district had entered into contract with private company to provide applied behavioral analysis (ABA)
consultation services, technical assistance, and training, where there had been no ABA training or supervision,
and company and district had not settled on schedule for visits by consultant. Sumter County School Dist. 17 v.
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Heffernan ex rel. TH, C.A.4 (S.C.) 2011, 642 F.3d 478. Schools 154(3)

In deciding whether student who had not previously received special education services was eligible for tuition
reimbursement under Individuals with Disabilities Education Act (IDEA) provision authorizing “appropriate”
relief, district court could not consider requirements of IDEA provision authorizing tuition reimbursement for
students who had previously received such services. Forest Grove School Dist. v. T.A., C.A.9 (Or.) 2008, 523
F.3d 1078, certiorari granted 129 S.Ct. 987, 555 U.S. 1130, 173 L.Ed.2d 171, affirmed 129 S.Ct. 2484, 557 U.S.
230, 174 L.Ed.2d 168, on remand 675 F.Supp.2d 1063. Schools 154(4)

Students who have not “previously received special education and related services,” within the meaning of the
Individuals with Disabilities Education Act (IDEA) provision allowing students who have received such services
reimbursement for private school tuition, are nonetheless eligible for reimbursement under the IDEA provision
authorizing “appropriate” relief. Forest Grove School Dist. v. T.A., C.A.9 (Or.) 2008, 523 F.3d 1078, certiorari
granted 129 S.Ct. 987, 555 U.S. 1130, 173 L.Ed.2d 171, affirmed 129 S.Ct. 2484, 557 U.S. 230, 174 L.Ed.2d
168, on remand 675 F.Supp.2d 1063. Schools 154(4)

IDEA provision providing for reimbursement of private school tuition when a public agency failed to provide a
free appropriate public education (FAPE) did not preclude reimbursement when child had not previously re-
ceived special education and related services; express purpose of IDEA was to ensure that a FAPE was available
to all children with disabilities and IDEA conferred broad discretion on district court to grant relief it deemed
appropriate to parents of disabled children who opt for unilateral private placement where placement was proper
and proposed individualized education program (IEP) was inadequate. Frank G. v. Board of Educ. of Hyde Park,
C.A.2 (N.Y.) 2006, 459 F.3d 356, certiorari denied 128 S.Ct. 436, 552 U.S. 985, 169 L.Ed.2d 325. Schools
154(4)

Significant disputed factual issues existed as to conduct and intent of both school district and parents of ninth-
grade student with alleged nonverbal learning disability, precluding judgment on the record as to whether par-
ents acted reasonably, as required for reimbursement for costs of attending private school after school district al-
legedly failed to provide appropriate special education services as required under the Individuals with Disabilit-
ies Education Act (IDEA) and the Rehabilitation Act. Loren F. ex rel. Fisher v. Atlanta Independent School Sys-
tem, C.A.11 (Ga.) 2003, 349 F.3d 1309. Schools 155.5(5)

Autism center was appropriate private placement for disabled student under Individuals with Disabilities Educa-
tion Act (IDEA), as required to support reimbursement claim against state's department of education for private
placement; center provided intensive autism-specific education and training that student needed and addressed
student's unique needs. Aaron P. v. Hawaii, Dept. of Educ., D.Hawai'i 2012, 2012 WL 4321715. Schools
154(4)

Individualized education program (IEP) generated for learning disabled student's sixth grade year was reason-
ably calculated to enable student to receive educational benefits and provided student with a free appropriate
public education (FAPE) required by Individuals with Disabilities Education Act (IDEA), even if it did not in-
clude particular reading programs or goals, and therefore, reimbursement was not warranted for parents' unilat-
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eral withdrawal of student and placement in private school; tests showed student was in the average range, in-
cluding in reading, fifth grade report card showed student scoring either “consistent” or “exemplary” in all fields
with only two “inconsistent” scores in separate subjects, student's literary extension teacher found that student
was “performing in an acceptable range” and able to manage the curriculum, student was progressing under pri-
or IEPs, which did not include separate reading instruction, student's special education case manager, who con-
sulted with his teachers daily, believed student had no difficulty in reading fifth grade materials, and co-
chairperson of reading department believed separate reading services were not necessary as reading goals would
be addressed in services already provided by IEP. E.W.K. ex rel. B.K. v. Board of Educ. of Chappaqua Cent.
School Dist., S.D.N.Y.2012, 2012 WL 3205571. Schools 148(3)

Student did not previously receive special education and related services prior to unilateral removal from public
high school and private placement, and thus was not eligible for tuition reimbursement for placement in private
school under Individuals with Disabilities Education Act (IDEA); student's parents agreed with evaluation two
years earlier that student was not eligible for services, parents did not request further evaluation or special ser-
vices prior to removal from school, and student was removed from school for drug treatment, rather than reasons
related to special education services. Forest Grove School Dist. v. T.A., D.Or.2005, 640 F.Supp.2d 1320, re-
versed and remanded 523 F.3d 1078, certiorari granted 129 S.Ct. 987, 555 U.S. 1130, 173 L.Ed.2d 171, affirmed
129 S.Ct. 2484, 557 U.S. 230, 174 L.Ed.2d 168, on remand 675 F.Supp.2d 1063. Schools 154(4)

130a. ---- Time period, reimbursement, free appropriate public education

Even if county board of education failed to provide student, who had auditory memory and visual motor integra-
tion disorders and had difficulty with reading, written expression, and verbal expression, free and appropriate
public education (FAPE) for her fifth grade year, equity would prevent district court from awarding reimburse-
ment for cost of placement of student in private school; board had no notice of parents' intent to seek private
placement or reimbursement for that private placement until more than a year after final individualized educa-
tion plan (IEP) meeting, prior to student's removal from public school. S.H. v. Fairfax County Bd. of Educ.,
E.D.Va.2012, 2012 WL 2366146. Schools 154(4)

Parents of emotionally disabled student were precluded from obtaining private school tuition reimbursement
from school district prior to date when completed social history and psychoeducational report were sent to dis-
trict, but it should not have taken district more than one month thereafter to convene committee on special edu-
cation (CSE) meeting and parents were entitled to reimbursement for additional four weeks, representing period
between date when completed social history and psychoeducational report were sent to district and date of actual
CSE meeting. W.M. v. Lakeland Cent. School Dist., S.D.N.Y.2011, 783 F.Supp.2d 497. Schools 154(4)

131. Miscellaneous programs appropriate, free appropriate public education

School district met the free appropriate public education (FAPE) requirements of the IDEA when it created indi-
vidualized education program (IEP) and Evaluation Report (ER) for student, even though ER did not identify
student as having a learning disability in math computation and did not assess his social and emotional function-
ing; areas in question were not identified as suspected disabilities and so were properly excluded from ER. P.P.
ex rel. Michael P. v. West Chester Area School Dist., C.A.3 (Pa.) 2009, 585 F.3d 727. Schools 148(3)
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Public school district's proposed individualized education program (IEP) for student diagnosed with autism and
other disabilities was not substantively deficient in violation of the Individuals with Disabilities in Education
Act (IDEA); although the parents claimed that the IEP promoted learned helplessness by providing student with
a personal aide, the IEP provided for decreasing the level of prompting from the aide where it was no longer
needed, team meetings with the parents every four to six weeks to discuss student's progress, including the level
of prompting required, and stressed independence in the following of daily routines and the application of read-
ing and math skills. A.C. ex rel. M.C. v. Board of Educ. of The Chappaqua Central School Dist., C.A.2 (N.Y.)
2009, 553 F.3d 165. Schools 148(3)

Individualized education program (IEP) for autistic student did not deny student a free appropriate public educa-
tion (FAPE) under the IDEA; IEP incorporated several teaching techniques and provided adequate generaliza-
tion services for student to receive some educational benefit. Sytsema ex rel. Sytsema v. Academy School Dist.
No. 20, C.A.10 (Colo.) 2008, 538 F.3d 1306, on remand 2009 WL 3682221. Schools 148(3)

Board of education introduced sufficient evidence to prove that the public school preschool placement, in-
volving a half-day preschool class composed of half disabled children and half non-disabled children, with after-
noon placement in the school's resource room, provided a meaningful educational benefit to handicapped child,
considering child's specific needs, and thus satisfied IDEA's requirement of a free appropriate public education
(FAPE) for child. T.R. v. Kingwood Tp. Bd. of Educ., C.A.3 (N.J.) 2000, 205 F.3d 572. Schools 155.5(4)

Autistic student's placement in private facility, which was only certified to provide designated instruction and
service (DIS) of counseling and not special education itself, was appropriate under California law providing that
handicapped three to five-year-old students may be placed in program that only provides DIS without simultan-
eous special education and therefore, placement was appropriate under Individuals with Disabilities Education
Act (IDEA). Union School Dist. v. Smith, C.A.9 (Cal.) 1994, 15 F.3d 1519, certiorari denied 115 S.Ct. 428, 513
U.S. 965, 130 L.Ed.2d 341. Schools 154(4)

District court's determination that individualized education program (IEP) was adequate and appropriate to en-
sure requisite degree of educational benefit to handicapped child under Individuals with Disabilities Education
Act (IDEA) was supported by evidence; although IEP did not contain precise programs that parents preferred for
enhancing child's social skills, it embodied substantial suitably diverse socialization component, and academic
programs assured child basic floor of educational opportunity. Lenn v. Portland School Committee, C.A.1 (Me.)
1993, 998 F.2d 1083. Schools 155.5(4)

School board's recommended placement of handicapped child in new public school program for school year
1990-91 did not violate the Individuals with Disabilities Education Act (IDEA), notwithstanding complaint of
parents that because program was new and could not be observed in operation prior to its recommendation it was
not reasonably calculated to meet child's needs; new program offered one-on-one programming and longer
school day than alternative programs, a full-time behavioral consultant, occupational therapy, speech therapy,
and transitional programming; moreover, program was in a school closer to child's home than alternative place-
ment options. Fuhrmann on Behalf of Fuhrmann v. East Hanover Bd. of Educ., C.A.3 (N.J.) 1993, 993 F.2d
1031, rehearing denied. Schools 148(2.1); Schools 154(2.1)
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Individualized educational program (IEP) directing placement of junior high school student handicapped by be-
havioral disorder and learning disability in private day school, rather than in alternative public school for student
suffering mainly from severe behavioral disorders as recommended by school district, was the least restrictive
placement that would be of educational benefit to the student, particularly considering parents' hostility to dis-
trict's proposed placement. Board of Educ. of Community Consol. School Dist. No. 21, Cook County, Ill. v.
Illinois State Bd. of Educ., C.A.7 (Ill.) 1991, 938 F.2d 712, rehearing denied, certiorari denied 112 S.Ct. 957,
502 U.S. 1066, 117 L.Ed.2d 124. Schools 154(4)

District court properly balanced handicapped child's minimal ability to benefit from more than four-hour school
day against physical distress resulting from prolonged sensory stimulation in determining that four-hour school
day in child's individualized education program (IEP) fulfilled requirements of appropriate education. Christoph-
er M. by Laveta McA. v. Corpus Christi Independent School Dist., C.A.5 (Tex.) 1991, 933 F.2d 1285. Schools

155.5(2.1)

“Cued speech” program at high school provided profoundly hearing-impaired student with “appropriate educa-
tion” as required by the EHA, notwithstanding that high school was five miles farther from student's home than
his base school; school board had no duty under the EHA to duplicate interpretative services at student's com-
munity school, so as to place him as close as possible to his home. Barnett by Barnett v. Fairfax County School
Bd., C.A.4 (Va.) 1991, 927 F.2d 146, certiorari denied 112 S.Ct. 175, 502 U.S. 859, 116 L.Ed.2d 138. Schools

154(2.1)

Individualized education program which provided one hour of home instruction per day to handicapped child
was reasonably calculated to enable child to receive educational benefits, thereby satisfying Education for All
Handicapped Children Act. Thomas v. Cincinnati Bd. of Educ., C.A.6 (Ohio) 1990, 918 F.2d 618. Schools
154(3)

Educational programs school offered to handicapped student for two school years were reasonably calculated to
provide student with educational benefits and met requirements of Education of the Handicapped Act, despite
school's failure to place student in residential educational environment; expert testimony indicated that plan was
appropriately designed to increase student's time in school to full school day by end of academic year and that
residential facility was not appropriate placement for student because it did not have facilities to deal with stu-
dent's psychological and emotional needs. Doe v. Alabama State Dept. of Educ., C.A.11 (Ala.) 1990, 915 F.2d
651. Schools 154(3)

Psychiatric testimony established that only “free appropriate public education” for seriously emotionally dis-
turbed 19-year-old was one which offered long-term treatment and had locked wards, and which, in addition, un-
like program chosen by school board, was willing to accept student, despite cost of $88,000 per year as com-
pared to $55,000 cost per year at school chosen by board. Clevenger v. Oak Ridge School Bd., C.A.6 (Tenn.)
1984, 744 F.2d 514. Schools 154(2.1)

Parents of student with dyslexia, attention deficit hyperactivity disorder (ADHD), and speech impairment had
not shown that Texas school district denied student free appropriate public education (FAPE) during relevant
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time period; education program provided during relevant period was sufficiently individualized on basis of stu-
dent's assessment and performance and was administered in least restrictive environment (LRE), services were
provided in coordinated and collaborative manner by key stakeholders, and positive academic and nonacademic
benefits were demonstrated. C.H. ex rel. C.H. v. Northwest Independent School Dist., E.D.Tex.2011, 815
F.Supp.2d 977. Schools 148(3)

In IDEA case in which parents of disabled student were seeking tuition reimbursement for cost of unilateral
private school placement, record supported State Review Officer's (SRO's) finding that proposed placement of
autistic student at public school with 6:1 student/teacher ratio and teacher with 30 years of experience with New
York City Department of Education (DOE), ten of them working with students with autism, was appropriate giv-
en student's needs; parents' speculation that student might not have received occupational therapy did not consti-
tute denial of a free appropriate public education (FAPE). A.L. v. New York City Dept. of Educ., S.D.N.Y.2011,
812 F.Supp.2d 492. Schools 155.5(4)

Granting appropriate deference to decisions of Impartial Hearing Officer (IHO) and State Review Officer (SRO)
below, disabled student's individualized education program (IEP) was substantively sufficient and provided stu-
dent with free appropriate public education (FAPE); parents raised specific objections to certain aspects of those
decisions relating to recordings of telephone calls between student's mother and then-director of special educa-
tion at student's public school and student's sixth grade homeroom and language arts teachers, letters that chair-
man of sub-committee on special education (CSE) sent to other schools to investigate out-of-district placements
for student, and IHO's decision to credit testimony of school district's witnesses. B.O. v. Cold Spring Harbor
Central School Dist., E.D.N.Y.2011, 807 F.Supp.2d 130. Schools 148(2.1)

Individualized education program (IEP) for eighth grade student with attention deficit hyperactivity disorder
(ADHD) was reasonably calculated to enable child to receive educational benefits, and thus did not amount to
denial of free appropriate public education (FAPE) under IDEA; child's eighth grade IEP was similar to his sixth
grade IEP under which child achieved reading goals, achieved all goals for writing skills except spelling, re-
ceived passing grades and was advanced to next grade, and it was reasonable to conclude that child would have
continued to progress under his more intensive eighth grade IEP. Adrianne D. v. Lakeland Central School Dist.,
S.D.N.Y.2010, 686 F.Supp.2d 361. Schools 148(3)

Evidence supported determination that failure of the District of Columbia Public Schools (DCPS) to timely com-
ply with a hearing officer's determination requiring certain examinations and evaluations of a learning disabled
student did not result in educational harm to the student so as to deny him a free, appropriate public education
(FAPE) for purposes of the Individuals with Disabilities Education Act (IDEA); the student received in the in-
terim the services and instruction that a prior individualized education program (IEP) required, a subsequent IEP
called for the same amount of specialized instruction and services, and student's teacher and counselors testified
that he had made progress under the IEP. J.N. v. District of Columbia, D.D.C.2010, 677 F.Supp.2d 314. Schools

155.5(4)

High school student's subsequent placement by parents in boarding school recommended by staff at her previous
boarding school was an appropriate placement under Individuals with Disabilities Education Act (IDEA), as re-
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quired to entitle parents to reimbursement for the private school tuition from city department of education;
school was a highly structured, non-voluntary program wherein students participated in a daytime work program
which emphasized work ethic and was designed to motivate students through promotions, and in this program,
student had been promoted from a worker to a service crew member, where her responsibilities included super-
vision of other children. Eschenasy v. New York City Dept. of Educ., S.D.N.Y.2009, 604 F.Supp.2d 639.
Schools 154(4)

School district provided free appropriate public education (FAPE) to student with severe mental retardation,
static non-progressive encephalopathy, and sensory disorder, comporting with IDEA, and thus, district did not
violate Rehabilitation Act's FAPE requirement. Greenwood v. Wissahickon School Dist., E.D.Pa.2008, 571
F.Supp.2d 654, affirmed 374 Fed.Appx. 330, 2010 WL 1173017. Schools 148(3)

Pennsylvania school district provided a free appropriate public education (FAPE) to learning disabled student;
evaluation district undertook and Evaluation Report (ER) it provided were substantively appropriate, and indi-
vidualized education program (IEP) district offered to student for that school year was reasonably calculated to
provide meaningful educational benefit. P.P. ex rel. Michael P. v. West Chester Area School Dist., E.D.Pa.2008,
557 F.Supp.2d 648, affirmed in part , reversed in part 585 F.3d 727. Schools 148(3)

Public school district provided learning disabled student free appropriate public education (FAPE) to which stu-
dent was entitled, under Individuals with Disabilities Education Act (IDEA), when she was placed in special
learning center maintained by district which could implement programs described in student's Individualized
Education Program (IEP), despite claim by parent that student was entitled to other special educational services
not mentioned in IEP and not available at learning center. Lopez v. District of Columbia, D.D.C.2005, 355
F.Supp.2d 392. Schools 148(3)

Nine-year-old student suffering from verbal apraxia received free appropriate public education (FAPE) required
by IDEA through the Title One reading program, rather than special education, over a period of several months;
report card's author, who recommended that the student continue to work on his reading skills, did not provide
any clear indication that the student's reading difficulties were of dominant concern, such as would counsel spe-
cial educational services, apraxia expert opined that there was no correlation between apraxia and reading diffi-
culties, and during the period of Title One instruction, the student made progress in reading. Moubry v. Inde-
pendent School Dist. 696, Ely, Minn., D.Minn.1998, 9 F.Supp.2d 1086. Schools 148(3)

School system's proposal of self-contained class in regular community school for learning disabled student
provided student with free appropriate public education required by Education of the Handicapped Act (EHA);
school system's program used innovative, nontraditional, and hands-on approach which could only be described
as far superior to private school program favored by parents. Doyle v. Arlington County School Bd.,
E.D.Va.1992, 806 F.Supp. 1253, affirmed 39 F.3d 1176. Schools 148(3); Schools 154(4)

Assuming student who was left homebound by illness had a disability and was entitled to a free appropriate pub-
lic education (FAPE) under the IDEA, substantial evidence supported the finding that school district provided
student with meaningful educational benefit despite some failures; although the hours provided by district broke

20 U.S.C.A. § 1412 Page 171

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.380

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2018492486
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%284%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2016765815
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2016765815
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0006538&FindType=Y&SerialNum=2021633167
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2016221161
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2016221161
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=2020271789
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2006125449
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2006125449
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=1998158150
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=1998158150
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1992200378
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1992200378
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=1994216324
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%284%29


down substantially at the end of student's eighth grade year, student's parents were partly to blame for many
missed hours, district offered to make up the hours, student's late receipt of assignments did not necessarily in-
dicate that he did not receive benefit of those assignments, and student's grades and test scores indicated that he
maintained his high academic abilities. Falzett v. Pocono Mountain School Dist., C.A.3 (Pa.) 2005, 152
Fed.Appx. 117, 2005 WL 2500122, Unreported. Schools 155.5(4)

Student with Down syndrome was not denied a free appropriate public education (FAPE) during a nine-week tri-
al placement, despite claim that school district failed to adequately train teachers, to adapt the curriculum for the
student, or to adequately communicate with the student's parents; there was significant evidence of teacher train-
ing and qualifications during the period at issue, as well as evidence of curriculum modifications, and there was
no showing that the amount of parental contact was less than the communication with parents of nondisabled
children. T.W. v. Unified School Dist. No. 259, Wichita, Kan., C.A.10 (Kan.) 2005, 136 Fed.Appx. 122, 2005
WL 1324969, Unreported. Schools 148(3)

School district adequately accommodated disabled child's limited ability to write with a pen or pencil, as re-
quired under IDEA, where goals related to written work and notetaking were removed from child's individual-
ized education program (IEP) when he struggled to achieve them, child was trained in computer dictation pro-
gram, and child was provided with instruction in using a computer keyboard. L.C. v. Utah State Bd. of Educ.,
C.A.10 (Utah) 2005, 125 Fed.Appx. 252, 2005 WL 639713, Unreported. Schools 148(2.1)

132. Miscellaneous programs inappropriate, free appropriate public education

Allegations that student was unable to attend classes because of chronic fatigue syndrome and fibromyalgia, that
student was only able to complete her seventh-grade education through home schooling, and that school refused
to provide such instruction, as well as allegations that upon her return to school student was placed at an inap-
propriate level of education, supported claim that student was denied an appropriate educational placement for
purposes of claim under IDEA. Weixel v. Board of Educ. of City of New York, C.A.2 (N.Y.) 2002, 287 F.3d
138. Schools 154(2.1)

Placement in program limited to disabled students was not the least restrictive environment (LRE) for child with
Down Syndrome, as required under IDEA, where the evidence presented at the hearing indicated that his disabil-
ity and individualized education program (IEP) did not prevent him from benefitting from a more inclusive set-
ting and, specifically, that the private preschool in which child was able to interact with nondisabled children
provided the least restrictive environment. Board of Educ. of LaGrange School Dist. No. 105 v. Illinois State
Bd. of Educ., C.A.7 (Ill.) 1999, 184 F.3d 912. Schools 154(2.1)

Autistic student's placement in communicatively handicapped class at school, which would be supplemented by
some one-to-one behavior modification counseling, was inappropriate under Individuals with Disabilities Educa-
tion Act (IDEA) because it was insufficiently individually designed to meet student's special needs; there were
no other autistic children at school, there was no evidence that teacher had been trained to work with autistic
children and student required more restrictive and less stimulating environment than that offered at school. Uni-
on School Dist. v. Smith, C.A.9 (Cal.) 1994, 15 F.3d 1519, certiorari denied 115 S.Ct. 428, 513 U.S. 965, 130
L.Ed.2d 341. Schools 148(3)
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Evidence including handicapped student's prior recoupment patterns and opinions of school psychologists famil-
iar with student supported district court's determination that student was not entitled to extended school year
program as part of his individualized educational program under the Education of the Handicapped Act; testi-
mony regarding to what degree student would regress without summer program was directly conflicting.
Cordrey v. Euckert, C.A.6 (Ohio) 1990, 917 F.2d 1460, certiorari denied 111 S.Ct. 1391, 499 U.S. 938, 113
L.Ed.2d 447. Schools 155.5(4)

Court did not err in holding that six-hour day provided by one program for mentally retarded child who also
suffered from cerebral palsy was an inappropriate education and that the child required continuous supervision.
Kruelle v. New Castle County School Dist., C.A.3 (Del.) 1981, 642 F.2d 687. Schools 148(3)

State residential facility for developmentally disabled failed to provide children residents with free appropriate
public education and to invite agencies that provided transition services to meetings at which post-secondary
goals and transition services were discussed, in violation of Individuals with Disabilities Education Act (IDEA);
facility did not adequately plan special education for each child, did not provide children with adequate time in
special education classes, did not provide adequate number of teachers, and did not provide for continuing edu-
cation adequate to enable teachers to do their job well. U.S. v. Arkansas, E.D.Ark.2011, 794 F.Supp.2d 935.
Schools 148(2.1)

Disabled student was denied free appropriate public education (FAPE), in violation of IDEA, because of school
district's improper behavior program, even if there was no adverse impact on student's academic performance,
where district employed point system to reward student for positive behavior and utilized physical restraints,
there was no evidence in record that there was any scientific basis for point system, student, who had cognitive
deficit, did not understand point system and her behavior regressed, and teacher was unduly punitive with stu-
dent and was punishing her for behavior related to her disability. B.H. v. West Clermont Bd. of Educ., S.D.Ohio
2011, 788 F.Supp.2d 682. Schools 148(3)

Impartial hearing officer (IHO) and state review officer (SRO) did not err in determining that autistic student
was never offered permanent placement for school year in question and thus was denied free appropriate public
education (FAPE) by New York City Department of Education (D0E); committee on special education (CSE)
did not offer placement to student at meeting to develop his individualized education program (IEP) or after-
ward. Mr. and Mrs. A. ex rel. D.A. v. New York City Department of Educ., S.D.N.Y.2011, 769 F.Supp.2d 403.
Schools 148(3)

District of Columbia, Chancellor of District of Columbia Public Schools (DCPS), and District Superintendent of
Education failed to provide disabled students with a free appropriate public education (FAPE) as required by
IDEA; they only provided FAPE to approximately half of the three-to-five year old children in the District who
qualified. DL v. District of Columbia, D.D.C.2010, 730 F.Supp.2d 84. Schools 148(2.1)

New York State Department of Education (DOE) failed to provide autistic student a free appropriate public edu-
cation (FAPE) by determining student's goals on an arbitrary basis such that they failed to reflect the results of
his evaluations; court adopted findings of impartial hearing officer (IHO) that DOE's determination of academic
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goals and objectives that would be set forth in individualized education program (IEP) on basis of student's
grade level rather than evaluations parents provided to Committee on Special Education (CSE) resulted in gener-
ic goals that did not reflect consideration of student's unique characteristics, that some of student's goals and ob-
jectives were not measurable, and that nonacademic goals that were too advanced. M.H. v. New York City Dept.
of Educ., S.D.N.Y.2010, 712 F.Supp.2d 125, affirmed 685 F.3d 217. Schools 148(3)

Defects in disabled student's individualized education program (IEP) were so significant that he was not offered
a free appropriate public education (FAPE) under the IDEA; IEP was completely missing statement of student's
present levels of performance, failed to describe any supplementary aids and services to be provided despite fact
defendants conceded those services were necessary, failed to address student's need for occupational therapy,
was internally inconsistent regarding nature of services that would be provided to student, and failed to ad-
equately describe services that would be provided in inclusive education setting. N.S. ex rel. Stein v. District of
Columbia, D.D.C.2010, 709 F.Supp.2d 57. Schools 148(3)

High school student's initial placement by parents at a therapeutic boarding school was not appropriate place-
ment under Individuals with Disabilities Education Act (IDEA), as required to entitle parents to reimbursement
for the private school tuition from city department of education; student's grade performance at private school
was similar to disparate grades at her prior high schools, student was asked to leave private school after her first
semester there because of her poor behavior, including lack of cooperation with staff, violations of school rules,
and attempts to run away, and student's doctors recommended a more restrictive and structured program than the
“loosely structured” private school provided. Eschenasy v. New York City Dept. of Educ., S.D.N.Y.2009, 604
F.Supp.2d 639. Schools 154(4)

School district denied student, who had been diagnosed with hemophilia, autism, borderline mental retardation,
bipolar disorder and other conditions, a free appropriate public education (FAPE), beginning in first grade,
where district was aware of student's special academic and behavioral needs prior to her entry into first grade,
district failed to evaluate her for special education services in first grade, and district failed to provide her with
individualized education plan (IEP) during majority of her elementary years. Heather D. v. Northampton Area
School Dist., E.D.Pa.2007, 511 F.Supp.2d 549, subsequent determination 2007 WL 2332480. Schools
148(3)

School district did not provide low-IQ high school student with free appropriate public education (FAPE) for
three consecutive school years; district did not provide student with basic floor of opportunity in reading where
it continued to use the same reading program despite fact that his reading skills decreased, failed to provide stu-
dent with FAPE in other areas such as math, and although student had not mastered his written expression and
his auditory processing skills as part of his receptive and expression in language functioning, goals and object-
ives of individualized education programs (IEPs) in those areas were exactly the same from one school year to
the next. Draper v. Atlanta Indep. School System, N.D.Ga.2007, 480 F.Supp.2d 1331, affirmed 518 F.3d 1275.
Schools 148(3)

Parents proved by preponderance of evidence that autistic student did not make progress under individual educa-
tion plan (IEP) during certain school year, and that subsequent IEP, which was substantially the same, thus
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would not provide student with free appropriate public education (FAPE) within meaning of IDEA, where test-
ing data and experts' opinions showed that student at best made no progress and at worst regressed several
months, and discrete trial data which school system relied upon was not accurate reflection of student's progress.
J.P. ex rel. Peterson v. County School Bd. of Hanover County, Va., E.D.Va.2006, 447 F.Supp.2d 553, vacated
516 F.3d 254. Schools 155.5(4)

Day treatment program, which was not yet in existence, was not an appropriate placement for learning disabled
student, whose mental health providers agreed it would not be an appropriate placement for him, and therefore
because school committee, which proposed day treatment program, failed to identify an appropriate and avail-
able placement for student, his individualized education program (IEP) was not reasonably calculated to provide
him educational benefit in the least restrictive setting. Lamoine School Committee v. Ms. Z. ex rel. N.S.,
D.Me.2005, 353 F.Supp.2d 18. Schools 154(2.1)

School district failed to provide learning disabled student with free appropriate public education (FAPE) for two
school years since district's placement of student was not designed to address her unique needs in the areas of
pragmatics and social skills. Katherine G. ex rel. Cynthia G. v. Kentfield School Dist., N.D.Cal.2003, 261
F.Supp.2d 1159, affirmed 112 Fed.Appx. 586, 2004 WL 2370562. Schools 148(3)

Parents proved school had violated IDEA in connection with child's first year at school where, because of ad-
ministrative confusion and budgetary constraints, school failed to respond to mother's inquiries, informed moth-
er that child could not be tested until months after school began, failed to develop Individual Education Plan
(IEP) within required time limits, and did not tailor IEP to child's individual needs. Gerstmyer v. Howard
County Public Schools, D.Md.1994, 850 F.Supp. 361. Schools 148(2.1)

Pennsylvania's system of special education violated dictates of Individuals with Disabilities Education Act
(IDEA), due to state's failure to ensure that special education systems were running properly, and if not, to cor-
rect them; as result of lack of centralized state supervision, significant numbers of handicapped children waited
inordinate amounts of time to obtain placements in private schools when such placement may not have been ap-
propriate and may have unnecessarily caused separation of families. Cordero by Bates v. Pennsylvania Dept. of
Educ., M.D.Pa.1992, 795 F.Supp. 1352. Schools 154(4)

Child's behavior problems during his developmental kindergarten year were not proper basis for deciding that it
would be appropriate to place child in segregated special education class outside district where kindergarten
teacher had no prior experience in working with children with special needs, where she received only occasional
assistance from another teacher who was experienced with Downs Syndrome children, where no teacher's aide
was placed in classroom until March of school years and where teacher had only informal contact with student's
speech therapist; it was unfair and improper to base Individualized Education Program (IEP) on problems that
developed during that year. Oberti by Oberti v. Board of Educ. of Borough of Clementon School Dist.,
D.N.J.1992, 789 F.Supp. 1322. Schools 148(3)

Individualized education plan providing for 5.25 hours per week of special needs services was inappropriate for
middle school student where it failed to implement recommendations of special hospital evaluation of student,

20 U.S.C.A. § 1412 Page 175

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.384

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2010219392
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=2015229904
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k155.5%284%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2005908764
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2005908764
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2003372325
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0004637&FindType=Y&SerialNum=2003372325
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0006538&FindType=Y&SerialNum=2005373771
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1994095040
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1994095040
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1992117839
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1992117839
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%284%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1992080944
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1992080944
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k148%283%29


which middle school had allegedly relied upon and endorsed; student was performing between two and one-half
and five years below his grade level in reading and language-based skills. Norton School Committee v. Mas-
sachusetts Dept. of Educ., D.Mass.1991, 768 F.Supp. 900. Schools 148(2.1)

School board did not satisfy requirements of Education of the Handicapped Act in its efforts to develop and im-
plement educational program for emotionally handicapped student; student's current individualized education
program did not include sufficiently specific behavioral or academic goals or methods for evaluating student's
progress, board officials did not provide counseling or training to student's parents or adequately involve them in
efforts to teach student or control his behavior, and student's current educational program offered him no realist-
ic prospect of returning to regular class setting. Chris D. v. Montgomery County Bd. of Educ., M.D.Ala.1990,
753 F.Supp. 922. Schools 148(3)

Evidence established that mentally handicapped child obtained no benefit in academic subjects in educably men-
tally retarded class while showing academic progress in socially and emotionally disturbed/mentally retarded
class, and, thus, placement in educably mentally retarded class for academic subjects was inappropriate. Liscio
by Hippensteel v. Woodland Hills School Dist., W.D.Pa.1989, 734 F.Supp. 689, affirmed 902 F.2d 1561, af-
firmed 902 F.2d 1563. Schools 155.5(4)

Officials operating state school for mentally handicapped violated provisions of Education for All Handicapped
Children Act by failing to provide clients with free, appropriate public education and to provide individualized
education plan. Lelsz v. Kavanagh, N.D.Tex.1987, 673 F.Supp. 828. Schools 148(3)

Evidence that public school teacher in special-day-class program had been exposed to intensive multisensory ap-
proach required by individualized education program for fifth grade student who had dyslexia was insufficient to
show that public school placement was appropriate for such student, where there was testimony that teacher's
exposure was insufficient to allow her to make effective use of such approach, teacher did not consistently use
such approach and teacher's responses indicated that she did not feel such approach was necessary. Adams by
Adams v. Hansen, N.D.Cal.1985, 632 F.Supp. 858. Schools 155.5(4)

Individualized education program formulated by school district for handicapped child pursuant to the Education
of the Handicapped Act [28 U.S.C.A. § 1401(19)] was insufficient to satisfy requirements under the Act, in that
it failed to address all three areas of child's handicaps, namely, cognitive, physical and language, and further-
more did not contain adequate statement of specific educational services to be provided to the child. Russell By
and Through Russell v. Jefferson School Dist., N.D.Cal.1985, 609 F.Supp. 605. Schools 148(2.1)

In action challenging proposed placement by school committee of two children afflicted by learning disabilities
and associated emotional problems, evidence was sufficient to establish that both children had severe learning
disabilities and significant accompanying emotional problems, and that school committee's proposals calling for
placement within public classrooms with pupil-teacher ratios possibly as high as ten-to-one and providing for
some mainstreaming violated children's right to a free appropriate education under this chapter. Colin K. v.
Schmidt, D.C.R.I.1982, 536 F.Supp. 1375, affirmed 715 F.2d 1. Schools 155.5(4)
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Preponderance of evidence supported finding that placement of multiply-handicapped child in six-hour day pro-
gram, augmented by home support, did not constitute “free appropriate public education” to which handicapped
children are entitled under this chapter and section 794 of Title 29, as all objective indications demonstrated that
child made no meaningful progress in her current placement within the six-hour day program; therefore, child
was entitled to be placed, at no cost to her parents, in an educational residential facility capable of meeting the
unique needs of severely intellectually impaired schizophrenic children. Gladys J. v. Pearland Independent
School Dist., S.D.Tex.1981, 520 F.Supp. 869. Schools 155.5(4)

Individualized education program that school offered to severely retarded 18-year-old boy failed to teach him
functional and communicative skills, which might, to whatever degree, increase his independence, and lacked
detailed evaluation and recordkeeping and, therefore, the program was not appropriate under this chapter. Camp-
bell v. Talladega County Bd. of Ed., N.D.Ala.1981, 518 F.Supp. 47. Schools 148(3)

III. RELATED SERVICES

<Subdivision Index>

Adult group homes, residential placement 170
Extracurricular activities 162
In-service training for parents 163
Location of facility, residential placement 171
Medical services 164
Miscellaneous related services 177
Non-educational problems, residential placement 172
Nursing services 165
Out of state placement, residential placement 174
Personal care attendant 166
Psychiatric services 167
Psychological services 168
Related services generally 161
Residential placement 169-174

Residential placement - Generally 169
Residential placement - Adult group homes 170
Residential placement - Location of facility 171
Residential placement - Non-educational problems 172
Residential placement - Out of state placement 174
Residential placement - Room and board 173

Room and board, residential placement 173
Summer enrichment activities 175
Transition services 175a
Transportation 176

161. Related services generally
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School district was not required to provide related services at public school under Rehabilitation Act to student
who was provided with free and appropriate education (FAPE) through her enrollment at private school. Lauren
W. ex rel. Jean W. v. DeFlaminis, C.A.3 (Pa.) 2007, 480 F.3d 259. Schools 148(2.1)

Even if disabled child voluntarily placed in private school had individual right to some level of special education
services, school district did not have to provide such services on private school premises, when such action
would violate state law. Foley v. Special School Dist. of St. Louis County, C.A.8 (Mo.) 1998, 153 F.3d 863.
Schools 148(2.1)

States are not obligated under the Individuals with Disabilities Education Act (IDEA) to expend their own funds
on disabled children who have voluntarily enrolled in private school; rather, states are required to provide to
such children, voluntarily enrolled in private schools, only with those services that can be purchased with pro-
portionate amount of federal funds received by state under the IDEA. Russman v. Board of Educ. of City of Wa-
tervliet, C.A.2 1998, 150 F.3d 219, on remand 92 F.Supp.2d 95. Schools 148(2.1)

Under Individuals with Disability Education Act (IDEA), “free appropriate public education” includes not only
special education, but also related services, such as transportation and other supportive services required to as-
sist child with disability to benefit from special education. Union School Dist. v. Smith, C.A.9 (Cal.) 1994, 15
F.3d 1519, certiorari denied 115 S.Ct. 428, 513 U.S. 965, 130 L.Ed.2d 341. Schools 148(2.1)

When handicapped child is voluntarily placed in private school, public school district need not provide related
service to that child under Education of Handicapped Act if that particular service is not designed to meet the
unique needs of the child. McNair v. Oak Hills Local School Dist., C.A.6 (Ohio) 1989, 872 F.2d 153. Schools

154(4)

School district's occasional failure to follow plan for accommodating student's diabetes mellitus did not cause
student to become emotionally disturbed, as would support her entitlement to special education and related ser-
vices under Individuals with Disabilities Education Act (IDEA); over two-year period, instances in which dis-
trict failed to follow plan were infrequent, school staff made every effort to follow plan, student was very able to
speak up for herself and take appropriate action when any problems arose, and student's medical records did not
reflect that any of her emotional difficulties were caused by failure to follow plan. Loch v. Board of Educ. of
Edwardsville Community School Dist. No. 7, S.D.Ill.2008, 573 F.Supp.2d 1072, motion to amend denied 2008
WL 4899437, affirmed 327 Fed.Appx. 647, 2009 WL 1747897, certiorari denied 130 S.Ct. 1736, 176 L.Ed.2d
212. Schools 148(3)

Under federal law, right of private school student to receive related services is extremely limited, and IDEA and
its corresponding regulations clearly and explicitly do not confer on disabled student's parents the right to any
due process hearing if related services are not provided or paid for. Gabel ex rel. L.G. v. Board of Educ. of Hyde
Park Central School Dist., S.D.N.Y.2005, 368 F.Supp.2d 313. Schools 148(2.1)

IDEA mandates that states cannot avoid their responsibilities thereunder by asserting that they lack the resources
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to provide special education and related services to disabled children, and school district cannot avoid responsib-
ility for related services on ground that they are beyond the competence of public school system, as agency re-
sponsible for providing services may do so indirectly. J.B. v. Killingly Bd. of Educ., D.Conn.1997, 990 F.Supp.
57. Schools 148(2.1)

Handicapped child is generally entitled to health services under Individuals with Disabilities Education Act
(IDEA) as long as services are provided by individual other than physician. Morton Community Unit School
Dist. No. 709 v. J.M., C.D.Ill.1997, 986 F.Supp. 1112, affirmed 152 F.3d 583, certiorari denied 119 S.Ct. 1140,
526 U.S. 1004, 143 L.Ed.2d 208. Schools 148(4)

Related services such as development of social skills, study skills, and self-esteem need not be provided unless
they are necessary in order for handicapped child to benefit educationally. Livingston v. DeSoto County School
Dist., N.D.Miss.1992, 782 F.Supp. 1173. Schools 148(2.1)

Fact that particular program may benefit classified child's special education program does not ipso facto compel
conclusion that that program is a “related service” and that school district has responsibility for cost of that ser-
vice under Education for All Handicapped Children Act. Field v. Haddonfield Bd. of Educ., D.N.J.1991, 769
F.Supp. 1313. Schools 148(2.1)

162. Extracurricular activities, related services

Under the Education for All Handicapped Children Act, school district was not obligated to provide extracur-
ricular activities to handicapped student, where student, because of lack of interest and sporadic and recurring
behavior, would receive no significant educational benefit from extracurricular activities. Rettig v. Kent City
School Dist., C.A.6 (Ohio) 1986, 788 F.2d 328, certiorari denied 106 S.Ct. 3297, 478 U.S. 1005, 92 L.Ed.2d 711
. Schools 148(2.1)

Preliminary injunction would be issued barring school districts from potentially violating Individuals with Dis-
abilities Education Act (IDEA), by prohibiting student who reached age 19 while still in high school, due to dis-
abilities, from membership on track and cross country teams, and barring state high school athletic association
from sanctioning districts for allowing student to compete; claimants were likely to succeed on merits of claim
that IDEA was violated, denial of chance to compete would result in irreparable injury, and balance of hardship
favored inclusion of student, as he almost always finished last in races and would not compromise competitive
balance among teams. Kling v. Mentor Public School Dist., N.D.Ohio 2001, 136 F.Supp.2d 744. Schools
155.5(5)

Placement of emotionally handicapped and learning disabled student, who slashed another student with box cut-
ter, in alternative school was reasonably calculated to enable him to receive adequate educational benefits, for
purpose of determining whether student received free appropriate public education (FAPE) as guaranteed by
IDEA; although alternative school offered limited extracurricular activities and did not offer reading instructor
certified to teach special education students, student's behavior improved during tenure at alternative school and
he earned passing grades in all courses. Jane Parent ex rel. John Student v. Osceola County School Bd.,
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M.D.Fla.1999, 59 F.Supp.2d 1243, affirmed 220 F.3d 591. Schools 154(2.1)

163. In-service training for parents, related services

This chapter did not oblige school district to provide in-service training to parents of handicapped student, and
in-service training provided by the school district to its employed staff was adequate. Rettig v. Kent City School
Dist., C.A.6 (Ohio) 1983, 720 F.2d 463, appeal dismissed, certiorari denied 104 S.Ct. 2379, 467 U.S. 1201, 81
L.Ed.2d 339, rehearing denied 104 S.Ct. 3549, 467 U.S. 1257, 82 L.Ed.2d 852. Schools 148(2.1)

City department of education's failure to include parent training and counseling in nine-year-old autistic stu-
dent's individualized education program (IEP) did not result in denial of Free Appropriate Public Education
(FAPE), as would render IEP substantively inadequate; department's recommended placement offered parent
training opportunities consistent with New York regulations. E. Z.-L. ex rel. R.L. v. New York City Dept. of
Educ., S.D.N.Y.2011, 763 F.Supp.2d 584. Schools 148(3)

In action brought by parents of handicapped child seeking to redress alleged violations of rights guaranteed by
this chapter, evidence was sufficient to establish that an appropriate educational placement for child, who par-
ents contended was autistic and school district asserted was severely mentally retarded, was a highly structured
educational program on a 12-month, year-round basis designed specifically to meet child's particular and unique
needs; accordingly, school district was required to prepare individual education program for child, to provide
child's parents with the training in behavioral techniques for the management of child's abnormal behavior, and
to provide counseling to child's parents. Stacey G. by William and Jane G. v. Pasadena Independent School
Dist., S.D.Tex.1982, 547 F.Supp. 61. Schools 155.5(4)

164. Medical services, related services

Provision of clean intermittent catheterization to eight-year-old girl born with spina bifida so that she could at-
tend special education classes was not “medical service” which school was not required to provide except for
purposes of diagnosis or evaluation where services of physician were not required to perform the procedure but
could be provided by nurse or trained layperson. Irving Independent School Dist. v. Tatro, U.S.Tex.1984, 104
S.Ct. 3371, 468 U.S. 883, 82 L.Ed.2d 664, on remand 741 F.2d 82. Schools 148(4)

Services required by handicapped student, including constant monitoring, frequent adjustments to tracheostomy
system, and ointment applications were “related services” which school district had to provide at its own ex-
pense under IDEA, rather than “medical services” outside scope of district's obligations; financial burden of hir-
ing nurse to attend student would not cause undue burden to district, and services were time-consuming but did
not require high degree of expertise or any medical treatment expense. Morton Community Unit School Dist.
No. 709 v. J.M., C.A.7 (Ill.) 1998, 152 F.3d 583, certiorari denied 119 S.Ct. 1140, 526 U.S. 1004, 143 L.Ed.2d
208. Schools 148(4)

In the absence of any evidence that the student's educational and emotional disabilities were so severe that hos-
pitalization was necessary to provide him with the free appropriate public education, parents were not entitled to
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recover for medical services provided to him after a nervous breakdown. Tice By and Through Tice v. Botetourt
County School Bd., C.A.4 (Va.) 1990, 908 F.2d 1200. Schools 148(4)

Although some staff members appeared, in the opinion of student's physician, to be reluctant to administer med-
ical services to student and although three unions representing teachers and principals filed grievances petition
for determination of whether their contracts required them to perform such services, individualized educational
plan for handicapped child which called for her to be placed in a regular public school and to have the staff
trained to administer medical services which she might need was an appropriate free public education. Depart-
ment of Educ., State of Hawaii v. Katherine D. By and Through Kevin and Roberta D., C.A.9 (Hawai'i) 1983,
727 F.2d 809, certiorari denied 105 S.Ct. 2360, 471 U.S. 1117, 86 L.Ed.2d 260. Schools 148(4)

Providing handicapped child with clean intermittent catheterization was “related service,” within meaning of
par. (17) of this section, where absence of such service would prevent the child from participating in regular
public school program. Tokarcik v. Forest Hills School Dist., C.A.3 (Pa.) 1981, 665 F.2d 443, certiorari denied
102 S.Ct. 3508, 458 U.S. 1121, 73 L.Ed.2d 1383. Schools 148(4)

Under the IDEA, parents of learning disabled student were not entitled to reimbursement from school district for
vision therapy services they obtained privately; services were obtained before school district was made aware of
student's potential eligibility for special education services, and district had satisfied its child find obligations
during period when parents obtained vision therapy for student. P.P. ex rel. Michael P. v. West Chester Area
School Dist., E.D.Pa.2008, 557 F.Supp.2d 648, affirmed in part , reversed in part 585 F.3d 727. Schools
148(4)

Handicapped child is not generally entitled to health services under Individuals with Disabilities Education Act
(IDEA) if allocation of services required places undue burden on particular school district. Morton Community
Unit School Dist. No. 709 v. J.M., C.D.Ill.1997, 986 F.Supp. 1112, affirmed 152 F.3d 583, certiorari denied 119
S.Ct. 1140, 526 U.S. 1004, 143 L.Ed.2d 208. Schools 148(4)

Parents were entitled to reimbursement for payments made by health insurer for independent educational evalu-
ation of disabled child since health insurance policy had lifetime cap and payment by insurer would reduce life-
time benefits; even though parents voluntarily submitted insurance claim without being pressured by state, they
suffered “financial loss” within meaning of Secretary of Education's Notice of Interpretation on Use of Parent's
Insurance Proceeds which interpreted “free appropriate public education” to mean that agency may not compel
parents to file insurance claim when filing claim would pose realistic threat that parents of handicapped children
would suffer financial loss not incurred by similarly situated parents. Raymond S. v. Ramirez, N.D.Iowa 1996,
918 F.Supp. 1280. Schools 148(2.1)

Absent evidence that nursing care for child having Congenital Central Hypoventilation Syndrome would be un-
duly burdensome for school district, nursing care, a related, supportive service, fell outside medical services ex-
clusion of Individuals with Disabilities Education Act (IDEA); properly qualified individual could be retained at
hourly rate of nine dollars, 40-hour work week for 9.5 months at this hourly rate translated into base salary of
$13,680, district currently employed personnel who performed tasks similar to that which child's nurse would
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perform and costs of that care and of requested nursing care were comparable, alternative schooling arrange-
ment, presumably home schooling, would not be cost free to district, and gains to child, relative to burden im-
posed on district, were weightier. Neely By and Through Neely v. Rutherford County Schools, M.D.Tenn.1994,
851 F.Supp. 888, reversed 68 F.3d 965, certiorari denied 116 S.Ct. 1418, 517 U.S. 1134, 134 L.Ed.2d 543.
Schools 148(4)

Emotionally disturbed student's placement in substance abuse program after he was expelled by school in which
he was placed after being found in possession of Valium and admitting to drinking and smoking marijuana, was
not a “related service” under Education for All Handicapped Children Act but, rather, was a “medical service”
the payment of which was responsibility of parents, although school “required” student to attend substance ab-
use program as condition for continued enrollment of school; testimony and records revealed that program
provided intensive therapy for student's underlying psychiatric disorders and provided medical treatment which
school could not, as an educational institution, provide. Field v. Haddonfield Bd. of Educ., D.N.J.1991, 769
F.Supp. 1313. Schools 148(4)

“Medical services” exclusion to school district's obligation to provide supportive services to facilitate handicap
student's access to school, was limited to services provided by a licensed physician, and did not include services
of a trained medical professional other than a physician. Macomb County Intermediate School Dist. v. Joshua S.,
E.D.Mich.1989, 715 F.Supp. 824. Schools 148(4)

Public school was not required to fund emotionally handicapped child's hospitalization at private psychiatric
hospital as related service to special education at the hospital where placement in hospital was for medical and
not educational reasons, hospitalization was not made in support of special educational program, and hospitaliz-
ation was for treatment of student's condition and not for diagnostic and evaluation purposes. McKenzie v. Jef-
ferson, D.C.D.C.1983, 566 F.Supp. 404. Schools 148(3)

165. Nursing services, related services

Full-time care of nursing care due to constant possibility of mucous plug in student's tracheotomy tube fell with-
in “medical service” exclusion of Individuals with Disabilities Education Act, and thus, was not related or
“supportive service” that school district had to provide as matter of federal law; court rejected physician-
nonphysician test for medical services. Granite School Dist. v. Shannon M. by Myrna M., D.Utah 1992, 787
F.Supp. 1020. Schools 148(4)

Basic floor of opportunity as required by Individuals with Disabilities Education Act (Act) was being provided
to handicapped child pursuant to her individualized education program (IEP) which recommended home instruc-
tion, and thus, school's refusal to provide child with full-time nursing tracheostomy care during school hours so
as to allow her to attend regular classes did not violate Act. Granite School Dist. v. Shannon M. by Myrna M.,
D.Utah 1992, 787 F.Supp. 1020. Schools 148(4)

Full time, individualized nursing service for multiply-handicapped child, which was necessary to allow child to
attend school, was not a “related service” which school district was required to provide to child without charge
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under Education for All Handicapped Children Act, since the nursing services, including constant attention to
possibility of life-threatening plug in child's tracheotomy tube, were so varied and intensive that nursing person-
nel with responsibility for other children could not safely care for the child and since services were more in
nature of “medical services” than “related services.” Bevin H. by Michael H. v. Wright, W.D.Pa.1987, 666
F.Supp. 71.

Education of All Handicapped Children Act did not require school district and board of education to provide
severely physically disabled child with constant in-school nursing care, where constant monitoring was required
to protect child's life, and medical attention required by child was beyond competence of school nurse. Detsel by
Detsel v. Board of Educ. of Auburn Enlarged City School Dist., N.D.N.Y.1986, 637 F.Supp. 1022, affirmed 820
F.2d 587, certiorari denied 108 S.Ct. 495, 484 U.S. 981, 98 L.Ed.2d 494. Schools 148(4)

166. Personal care attendant, related services

Provision in disabled high school student's individualized education program (IEP) purportedly authorizing her
parents to select her personal care attendant (PCA), was not substantial or significant, and thus district's replace-
ment of parent-selected PCA with district employee was at most de minimis violation which did not deprived
student of free appropriate public education (FAPE). Slama ex rel. Slama v. Independent School Dist. No. 2580,
D.Minn.2003, 259 F.Supp.2d 880. Schools 148(2.1)

167. Psychiatric services, related services

Emotionally disturbed child's placement in acute care psychiatric hospital was primarily for medical, psychiatric
reasons, and child's hospitalization thus did not constitute educationally related service for the costs of which a
school district was responsible under the Education for All Handicapped Children Act (EHA), even though psy-
chotherapeutic services which child received at hospital might be qualitatively similar to those she would re-
ceive at residential placement. Clovis Unified School Dist. v. California Office of Administrative Hearings,
C.A.9 (Cal.) 1990, 903 F.2d 635. Schools 148(4)

Under this chapter, psychiatrists, in contradistinction to psychologists, counselors and other providers of psycho-
logical services, are licensed physicians whose services are appropriately designated as medical treatment, and
thus excluded from “related services” which states must provide as part of free appropriate education. Darlene
L. v. Illinois State Bd. of Educ., N.D.Ill.1983, 568 F.Supp. 1340. Schools 148(4)

168. Psychological services, related services

Learning-disabled child was barred from reimbursement under the IDEA for the costs of his psychological treat-
ment, even prior to 1997 amendments and even assuming that psychological counseling was required to assist
the child to benefit from special education during the period he was treated and that child's individualized educa-
tion programs (IEPs) for that period failed adequately to address this need for counseling, where child's parents
failed to raise any issue with respect to the extent or nature of the psychological counseling services provided for
child in his IEPs until after the treatment had ended. M.C. ex rel. Mrs. C. v. Voluntown Bd. of Educ., C.A.2
(Conn.) 2000, 226 F.3d 60, on remand 122 F.Supp.2d 289. Schools 148(4)
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Severely emotionally disturbed child was “handicapped” under Education of the Handicapped Act, and thus en-
titled to free appropriate public education, including psychological care and related services. Babb v. Knox
County School System, C.A.6 (Tenn.) 1992, 965 F.2d 104, certiorari denied 113 S.Ct. 380, 506 U.S. 941, 121
L.Ed.2d 290. Schools 148(3); Schools 148(4)

Preponderance of the evidence in IDEA case showed that parents of emotionally disturbed student were entitled
to reimbursement for costs of appropriate related services in form of counseling, social work, psychological ser-
vices, and parent counseling services, i.e., “wrap-around services,” and hearing officer did not properly deny re-
imbursement on grounds that parents failed to present evidence of their costs during case-in-chief; hearing of-
ficer twice acknowledged parents' offer to provide the cost information but refused to admit it into evidence, and
that refusal ran afoul of statutory mandate that his decision be made on substantive grounds. A.G. v. District of
Columbia, D.D.C.2011, 794 F.Supp.2d 133. Schools 155.5(4)

Original classification of student as “other health impairment” rather than autistic did not amount to substantive
flaw in student's education program, entitling parents to reimbursement for additional hours of 1:1 behavior ther-
apy. J.A. v. East Ramapo Cent. School Dist., S.D.N.Y.2009, 603 F.Supp.2d 684. Schools 154(4)

District court could not conclude that 20-year-old language and learning disabled student who was also suffering
from pedophilia was capable of making academic progress without psychological and counseling services where
he had not made academic progress or received significant psychological or counseling services in current place-
ment; thus, at a minimum, IDEA required that student should receive a psychiatric evaluation for diagnostic and
evaluation purposes to determine the extent of the psychological and counseling services that he needed to bene-
fit from special education. J.B. v. Killingly Bd. of Educ., D.Conn.1997, 990 F.Supp. 57. Schools 148(3)

Parent was entitled to reimbursement from school district under Education of the Handicapped Act for costs of
individual psychotherapy and group therapy provided his mentally ill son at hospital, where such therapy was re-
quired for son to benefit from special education. Doe v. Anrig, D.Mass.1987, 651 F.Supp. 424. Schools
148(3)

Neurological evaluation performed by doctor and psychological evaluation performed by psychologist needed to
help pediatrician ascertain source of handicapped child's difficulties were requested and required by county de-
partment of education to assist child to benefit from special education and, as such, had to be furnished to child
by department pursuant to Education of the Handicapped Act, § 602(16-18), as amended, 20 U.S.C.A. §
1401(16-18). Seals v. Loftis, E.D.Tenn.1985, 614 F.Supp. 302. Schools 148(4)

Psychotherapy provided for an 11-year-old emotionally disturbed boy as part of his individualized education
plan developed by school board constituted a covered “related service” within meaning of par. (17) of this sec-
tion, and thus costs of such services would be borne by school board. T.G. v. Board of Educ. of Piscataway,
N.J., D.C.N.J.1983, 576 F.Supp. 420, affirmed 738 F.2d 420, affirmed 738 F.2d 421, affirmed 738 F.2d 425,
certiorari denied 105 S.Ct. 592, 469 U.S. 1086, 83 L.Ed.2d 701. Schools 148(3)
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Psychological services that were required to assist emotionally disturbed student to benefit from special educa-
tion were “related services” under this chapter and, as such, were to be provided by State without cost to student.
Papacoda v. State of Conn., D.C.Conn.1981, 528 F.Supp. 68. Schools 148(3)

169. Residential placement, related services--Generally

School district was not entitled under Individuals with Disabilities Education Act (IDEA) to attempt day-
schooling of disabled child before agreeing to child's placement in residential program; district had recognized
child's serious problems for several years and had been attempting various forms of intervention in nonresiden-
tial setting; child was at crucial age and any further delay in getting her appropriate placement would signific-
antly worsen her chances of improvement, and IDEA did not require child to spend years in educational environ-
ment likely to be inadequate and to impede her progress simply to permit district to try every option short of res-
idential placement. Seattle School Dist., No. 1 v. B.S., C.A.9 (Wash.) 1996, 82 F.3d 1493. Schools 154(3)

Residential programs are appropriate under IDEA if they are necessary to allow a disabled child to benefit from
special education and related services, and fact that residential placement may be required due primarily to emo-
tional problems does not relieve the state of its obligation to pay for the program so long as it is necessary to in-
sure that the child can be properly educated. J.B. v. Killingly Bd. of Educ., D.Conn.1997, 990 F.Supp. 57.
Schools 154(3)

Settlement agreement reached in Individuals with Disabilities Education Act (IDEA) action, concerning costs of
special education student's placement in residential facility, requiring board of education to contribute 90% of
any increase in the costs for the array of services provided in the previous school year was unambiguous and
since aide was outside the array of services covered in the previous school year, board, pursuant to settlement
agreement, was not required to pay for costs of aide. D.R. by M.R. v. East Brunswick Bd. of Educ., D.N.J.1993,
838 F.Supp. 184, on remand 94 N.J.A.R.2d (EDS) 145, 1994 WL 514779. Compromise And Settlement 12

A residential rehabilitation facility for brain injury victims represented the appropriate educational placement for
a brain damaged student; placement qualified as “special education and related services” under Education for
All Handicapped Children Act and was not simply medical in nature and the placement was the only appropriate
educational program in view of the student's disability. Brown By and Through Brown v. Wilson County School
Bd., M.D.Tenn.1990, 747 F.Supp. 436. Schools 154(3)

Under Education of the Handicapped Act, school board was required to place 12-year-old emotionally disabled
student in full-time residential school, as residential placement would provide for needed behavior modification
and thus, potentially, for student to return to regular classroom; school board's two suggested alternatives, indi-
vidual instruction at home or in isolated room in administrative building, would be inadequate, as student's beha-
vior problems could not be redressed in isolated environment, and interaction with student's peers was necessary
for any behavior modification program for student. Chris D. v. Montgomery County Bd. of Educ.,
M.D.Ala.1990, 743 F.Supp. 1524. Schools 154(3)

Under appropriate circumstances, local school districts must provide residential placement to a handicapped
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child. Stacey G. by William and Jane G. v. Pasadena Independent School Dist., S.D.Tex.1982, 547 F.Supp. 61.
Schools 154(3)

170. ---- Adult group homes, residential placement, related services

Placement of severely retarded 18-year-old woman in group home for adults was an “educational placement”
under Education for All Handicapped Children Act, even if arguably mistake because group home was not edu-
cational institution, since placement in community setting was part of individualized plan and multidisciplinary
team determined that placement was part of appropriate educational plan. McClain v. Smith, E.D.Tenn.1989,
793 F.Supp. 756. Schools 154(3)

171. ---- Location of facility, residential placement, related services

New Jersey Division of Development Disabilities (DDD) was obligated to place autistic 20-year-old student in
approved facility located in her home town rather than in conditionally provided facility located elsewhere, un-
der the IDEA, despite alleged difficulties DDD had with approved facility in home town regarding methods of
reimbursement for specific clients; facility in hometown remained approved educational placement. Remis by
Trude v. New Jersey Dept. of Human Services, D.N.J.1993, 815 F.Supp. 141. Schools 154(2.1)

There is no requirement under Individuals with Disabilities Education Act (IDEA) that child receive residential
placement located in his immediate geographic area, although it is preferable. Straube v. Florida Union Free
School Dist., S.D.N.Y.1992, 801 F.Supp. 1164. Schools 154(3)

172. ---- Non-educational problems, residential placement, related services

School district's obligation to provide free appropriate education did not extend to reimbursement of costs in-
curred by parent who placed her criminally inclined and truant son in private residential school for difficult stu-
dents; son did not suffer from any learning impairment, and school was essentially providing incarceration ser-
vices not contemplated by Individuals with Disabilities Education Act. Dale M. ex rel. Alice M. v. Board of
Educ. of Bradley-Bourbonnais High School Dist. No. 307, C.A.7 (Ill.) 2001, 237 F.3d 813, rehearing and rehear-
ing en banc denied , certiorari denied 122 S.Ct. 546, 534 U.S. 1020, 151 L.Ed.2d 423, rehearing denied 122
S.Ct. 1134, 534 U.S. 1157, 151 L.Ed.2d 1024. Schools 154(4)

Evidence that severely handicapped child had reached a point of diminishing marginal returns and would not be
able to learn much more, and that child's living in rented apartment had become primarily custodial, established
that proposed program of day school at elementary school for severely and profoundly retarded children and liv-
ing at home constituted the free appropriate public education child was entitled to under this chapter, notwith-
standing testimony by child's caretaker and neurologist that it might be possible to teach child self-initiation of
toilet use, which would have required continuation of 24-hour residential care and education. Matthews by Mat-
thews v. Davis, C.A.4 (Va.) 1984, 742 F.2d 825. Schools 155.5(4)

Under the IDEA, school district was not responsible for ensuring that disabled student translated behavior skills
learned in classroom to home or community settings; district was not required to address behavior problems that

20 U.S.C.A. § 1412 Page 186

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.395

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1982140599
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1992099320
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1992099320
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1993063694
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1993063694
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%282.1%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1992152505
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000345&FindType=Y&SerialNum=1992152505
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%283%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=2001063944
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000506&FindType=Y&SerialNum=2001063944
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=2001785755
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=2002132895
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000708&FindType=Y&SerialNum=2002132895
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k154%284%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000350&FindType=Y&SerialNum=1984141485
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000350&FindType=Y&SerialNum=1984141485
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=345k155.5%284%29


occurred outside of school when student demonstrated educational progress in the classroom, even though stu-
dent contended that generalization of behavioral skills into settings outside the classroom was educational need
that district could appropriately address only through a residential placement. San Rafael Elementary School
Dist. v. California Special Educ. Hearing Office, N.D.Cal.2007, 482 F.Supp.2d 1152. Schools 148(3)

Individualized educational plan (IEP) proposed by school district failed to adequately address behavior of dis-
abled student diagnosed with, inter alia, pedophilia and paraphilia, and thus, district was responsible for stu-
dent's placement at a special education residential facility, despite claims that student was not entitled to educa-
tional and related services to address behavior which manifested itself outside the school setting, and that the
placement amounted to treatment of an underlying medical (psychiatric) condition; student's out-of-school beha-
vior was inextricably intertwined with his educational performance. Mohawk Trail Regional School Dist. v.
Shaun D. ex rel. Linda D., D.Mass.1999, 35 F.Supp.2d 34. Schools 148(3)

When residential placement of disabled student is response to medical, social or emotional problems segregable
from learning process,school district is not obligated to bear total cost of placement; instead, school district must
cover cost of special education and related services but need not fund medical treatment or other noneducational
expenses. King v. Pine Plains Cent. School Dist., S.D.N.Y.1996, 918 F.Supp. 772. Schools 154(3)

Multihandicapped student with severe emotional disturbance, neurological impairment, and lack of socialization
skills was entitled to year-round residential placement, under New Jersey law, even though student had received
passing grades in public school while he was in youth behavior program, out-of-home living arrangement, and
even though student was not mentally retarded; student's emotional problems and lack of socialization skills
could not be severed from learning process; and student showed strong signs of regression despite two years
with youth behavior program. B.G. by F.G. v. Cranford Bd. of Educ., D.N.J.1988, 702 F.Supp. 1140, supple-
mented 702 F.Supp. 1158, affirmed 882 F.2d 510. Schools 154(3)

Where residential placement was required in order for emotionally disturbed children to benefit from special
education, school district would not be relieved of its responsibility to provide residential placement by asserting
claim that placement was means of addressing social and emotional, rather than educational problems. Chris-
topher T. by Brogna v. San Francisco Unified School Dist., N.D.Cal.1982, 553 F.Supp. 1107. Schools
154(3)

Residential placement is required under this chapter when necessary for educational purposes, but there is no ob-
ligation to provide residential placement where the placement is a response to medical, social, or emotional
problems that are segregable from the learning process; the concept of education under this chapter is necessar-
ily broad, however, and residential placement is within contemplation of this chapter where the child's social,
emotional, medical, and educational problems are so intertwined that it is impossible for court to separate them.
Gladys J. v. Pearland Independent School Dist., S.D.Tex.1981, 520 F.Supp. 869. Schools 154(3)

173. ---- Room and board, residential placement, related services

Under Individuals with Disabilities Education Act (IDEA), school officials were required to pay for deaf, blind
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and developmentally disabled student to reside with his grandparents while he attended private school day pro-
gram pending availability of place in residential program which had been determined to be appropriate place-
ment for him but that reimbursement could not exceed cost that state would have incurred had student been
placed in private school's residential program. Ojai Unified School Dist. v. Jackson, C.A.9 (Cal.) 1993, 4 F.3d
1467, certiorari denied 115 S.Ct. 90, 513 U.S. 825, 130 L.Ed.2d 41. Schools 154(4)

Education of the Handicapped Act provides for residential placement when such placement may be necessary to
meet individual needs of handicapped child; if residential placement is required, room, board, and related ser-
vices must be provided at no cost to child's parents. Vander Malle v. Ambach, S.D.N.Y.1987, 667 F.Supp. 1015.
Schools 154(3)

“Related service,” for purpose of Education of the Handicapped Act provision defining educational expenses for
which public school district must make reimbursement, did not include costs of room and board for placement of
student who had dyslexia in private residence, where school in which student was placed was day school. Adams
by Adams v. Hansen, N.D.Cal.1985, 632 F.Supp. 858. Schools 154(4)

State would be required to pay all costs of residential placement of emotionally disturbed student in a special
education school, including room and board, through student's graduation where student could not be educated
without residential placement because a therapy program had to be coordinated with teaching program. Papa-
coda v. State of Conn., D.C.Conn.1981, 528 F.Supp. 68. Schools 154(3)

This chapter contemplates residential placement under some circumstances, and when residential placement is
necessary for educational purposes, program, including nonmedical care and room and board, must be at no cost
to the child's parents. Kruelle v. Biggs, D.C.Del.1980, 489 F.Supp. 169, affirmed 642 F.2d 687. Schools
154(3)

174. ---- Out of state placement, residential placement, related services

If a state does not have the facilities to educate a child with a specific disability, an out-of-state residential
placement will be appropriate under IDEA if it is first approved by the commissioner or the local or regional
board of education. J.B. v. Killingly Bd. of Educ., D.Conn.1997, 990 F.Supp. 57. Schools 154(4)

175. Summer enrichment activities, related services

Determination of whether handicapped child's level of achievement would be jeopardized by summer break in
structured educational programming, for purposes of determining whether Education of Handicapped Act re-
quires summer program, requires consideration not only of retrospective data, such as past regression and rate of
recoupment, but also predictive data, based on opinion of professionals in consultation with child's parents as
well as circumstantial considerations of child's individual situation at home and in neighborhood and com-
munity. Johnson By and Through Johnson v. Independent School Dist. No. 4 of Bixby, Tulsa County, Okl.,
C.A.10 (Okla.) 1990, 921 F.2d 1022, certiorari denied 111 S.Ct. 1685, 500 U.S. 905, 114 L.Ed.2d 79. Schools
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148(2.1)

School district was not required by Individuals with Disabilities Education Act (IDEA) to provide student with
summer placement, even if his regression was documented, absent expert testimony that summer placement was
needed. Wanham v. Everett Public Schools, D.Mass.2008, 550 F.Supp.2d 152. Schools 162.5

175a. Transition services, related services

From 2008 to first day of trial in case, District of Columbia, Chancellor of District of Columbia Public Schools
(DCPS), and District Superintendent of Education violated IDEA through their failure to provide students with
smooth and effective transition from Part C to Part B. DL v. District of Columbia, D.D.C.2011, 845 F.Supp.2d 1
. Schools 148(2.1)

176. Transportation, related services

A school district may, under the Individuals with Disabilities Education Act (IDEA), apply a facially neutral
transportation policy to a disabled child without violating the law when the request for a deviation from the
policy is not based on the child's educational needs, but on the parents' convenience or preference. Fick ex rel.
Fick v. Sioux Falls School Dist. 49-5, C.A.8 (S.D.) 2003, 337 F.3d 968, rehearing and rehearing en banc denied.
Schools 159.5(4)

Language and spirit of Individuals with Disabilities Education Act (IDEA) encompassed reimbursement for
transportation costs of commuting between San Jose where parents of autistic child lived and Los Angeles where
autistic child attended private counseling facility at beginning and end of child's participation in program and
when facility was officially closed to students such as at winter and spring breaks, reimbursement for transporta-
tion costs to and from facility each day and reimbursement for costs of lodging for child and mother in Los
Angeles. Union School Dist. v. Smith, C.A.9 (Cal.) 1994, 15 F.3d 1519, certiorari denied 115 S.Ct. 428, 513
U.S. 965, 130 L.Ed.2d 341. Schools 154(4)

Parents of hearing-impaired child, seeking to have public school district provide transportation to private school,
needed to demonstrate that child was handicapped, transportation was related service, that transportation was re-
quired to meet needs of child caused by the handicap, and that school district was responsible under Education
of Handicapped Act and its regulations for providing the related services under the particular circumstances at
hand. McNair v. Oak Hills Local School Dist., C.A.6 (Ohio) 1989, 872 F.2d 153. Schools 159.5(4)

School district's transportation policy, even if facially neutral, was not exempt from review under IDEA, as ap-
plied to wheelchair-using student who was not regularly attending school and whose individualized education
program (IEP) was not being implemented effectively; student's educational needs were not being met by ser-
vices provided, and student's nonattendance at school was due to his inability to travel from door of his family's
apartment to school bus, so student and parents were not requesting transportation because of convenience or
preference, but out of necessity. District of Columbia v. Ramirez, D.D.C.2005, 377 F.Supp.2d 63. Schools
148(4)
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Door-to-door transportation was not “necessary” for disabled student to benefit from her special education pro-
gram, as required for such transportation to be considered “related service” school district was required to
provide under Individuals with Disabilities Education Act (IDEA), despite fact that student's one-way trip to
school was 13.5 miles, absent any evidence of average one-way distance traveled by other students; student was
eight years old and capable of following directions not to walk out into traffic, and parent was able to provide
transportation. Malehorn on Behalf of Malehorn v. Hill City School Dist., D.S.D.1997, 987 F.Supp. 772.
Schools 159.5(4)

State defendants, along with local school district, were properly enjoined to provide transportation to parochial
school student to special education classes in public school where funding necessary for local district to provide
such transportation would be provided by state Department of Elementary and Secondary Education. Felter v.
Cape Girardeau Public School Dist., E.D.Mo.1993, 830 F.Supp. 1279. Injunction 1319

Transportation of a handicapped student to and from school represented “supportive services,” rather than med-
ical services, which a school district was required to provide to the student under the Education for All Handi-
capped Children Act in order to provide the student with meaningful access to education, absent showing of
need for attention of licensed physician during transport. Macomb County Intermediate School Dist. v. Joshua
S., E.D.Mich.1989, 715 F.Supp. 824. Schools 159.5(4)

Upon parents' decision to place handicapped child, who required total special education program, in private
school of their own choosing, thereby rejecting public school district's designation of appropriate placement for
child, public school district was not required to provide transportation for student between her home and private
school, even though school district placed and funded other children at such private school and public school
bus passed within few blocks of child's home. Work v. McKenzie, D.D.C.1987, 661 F.Supp. 225. Schools
159.5(4)

Neither Va. Code 1950, § 22.1-214(A), Virginia regulations, nor this chapter required reimbursement of trans-
portation expenses incurred by parents of handicapped child. Bales v. Clarke, E.D.Va.1981, 523 F.Supp. 1366.

Although county school officials were not required to establish a self-contained program at school attended by
learning disabled child, it was appropriate to require county to pay for related service of alternative transporta-
tion to a school having such program and located six miles farther from child's home as it would take child 30
minutes or more by bus to reach the other school because of transfers and state law permitted reimbursement for
reasonable transportation costs. Pinkerton v. Moye, W.D.Va.1981, 509 F.Supp. 107. Schools 159.5(4)

Since half-time attendance by the minor plaintiff at specified private educational institution was essential to the
success of the special education program being offered to her by public school, the public school board, if the
child's parents accepted the offered program and placement, would have to pay the cost of the child's transporta-
tion to and from and her tuition at the private school during the transition period. Anderson v. Thompson,
E.D.Wis.1980, 495 F.Supp. 1256, affirmed 658 F.2d 1205. Schools 8; Schools 159.5(4)
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177. Miscellaneous related services

Requiring school district to provide compensatory services in amount of 60 minutes per week of direct occupa-
tional therapy (OT) services was appropriate remedy for school district's failure to follow state's requirement for
licensing its occupational therapist. Evanston Community Consolidated School Dist. Number 65 v. Michael M.,
C.A.7 (Ill.) 2004, 356 F.3d 798. Schools 155.5(5)

School district's denial of the use of an advanced calculator in learning disabled student's math course, con-
firmed by administrative rulings of an impartial hearing officer (IHO) and state review officer (SRO), did not
deprive student of a free appropriate public education within the meaning of the IDEA, notwithstanding stu-
dent's failing grade in the math class; evidence demonstrated that student was capable of passing the class with
the assistance of a less advanced calculator in a manner consistent with the education goals of the class's cur-
riculum, and that student's lack of effort contributed to the failing grade. Sherman v. Mamaroneck Union Free
School Dist., C.A.2 (N.Y.) 2003, 340 F.3d 87. Schools 148(3)

Parents' procurement of otherwise appropriate Applied Behavioral Analysis (ABA) services for child less than
three years of age was reimbursable notwithstanding providers' lack of proper qualifications under Individuals
with Disabilities Education Act (IDEA) section governing services to infants and toddlers, where state's denial
of appropriate services was due to shortage of qualified providers. Still v. DeBuono, C.A.2 (N.Y.) 1996, 101
F.3d 888. Schools 154(4)

Neither the Education of the Handicapped Act nor North Carolina's special education law required school board
to fund habilitative services in the home for 19-year-old student who was autistic and moderately mentally han-
dicapped, in order to provide free appropriate public education, where, after student had returned home from res-
idential facility and enrolled in local school, he had continued to make educational progress despite failure of
home care aides to follow rigorously the successful behavior management program that had been used at the res-
idential facility. Burke County Bd. of Educ. v. Denton By and Through Denton, C.A.4 (N.C.) 1990, 895 F.2d
973.

Hearing officer's finding, that school district's speech paraprofessional was qualified to provide speech and lan-
guage services to disabled student pursuant to student's individualized education program (IEP), was reasonable
in hearing regarding due process complaint by student's parents under Individuals with Disabilities Education
Act (IDEA), where principal and district's speech language pathologist testified that paraprofessional was quali-
fied, and parents failed to provide any evidence questioning paraprofessional's qualifications. T.G. ex rel. T.G.
v. Midland School Dist. 7, C.D.Ill.2012, 2012 WL 264186. Schools 148(3)

Provision of equine therapy adequately addressed student's physical therapy needs, and thus school district ful-
filled its duty to provide free and appropriate public education (FAPE); parents' neuropsychologist testified that
equine therapy improved student's physical status and mobility which lead to improvements in balance and gross
motor skills, and father testified that equine therapy was beneficial, and equine therapy instructor indicated that
equine therapy resulted in significant improvement in student's balance, coordination, self-esteem, and ability to
take direct instruction in a positive matter. K.C. ex rel. Her Parents v. Nazareth Area School Dist., E.D.Pa.2011,
806 F.Supp.2d 806. Schools 148(4)
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Regulations interpreting the Individuals with Disabilities Education Act (IDEA) to exclude cochlear implant
mapping from the definition of “related services” required as part of a free appropriate education (FAPE) were
reasonable and entitled to deference; the statutory provision at issue, including a subpart establishing that the
term “related services” included audiology services and a subpart excepting from the definition of “related ser-
vices” a “medical device that is surgically implanted, or the replacement of such device,” was ambiguous, and
the Department of Education adequately articulated the basis for its choice to exclude mapping services from
coverage. Petit v. U.S. Dept. of Educ., D.D.C.2008, 578 F.Supp.2d 145. Schools 148(4)

School district's provision of “free appropriate public education” (FAPE), pursuant to IDEA, did not require fur-
nishing facilitated communication to student with severe mental retardation, static non-progressive encephalo-
pathy, and sensory disorder, since facilitated communication was not scientifically valid methodology for men-
tally retarded children, was not appropriate component of individualized education program (IEP) for student
who was highly distractible, and could cause student to lose ground in other communication skills. Greenwood
v. Wissahickon School Dist., E.D.Pa.2008, 571 F.Supp.2d 654, affirmed 374 Fed.Appx. 330, 2010 WL 1173017.
Schools 148(3)

Individuals with Disabilities Act (IDEA) did not require that school district supply second grade student, forced
to miss approximately 25% of school days due to complications of leukemia treatment, with video teleconferen-
cing equipment (VTC) in order that student might improve interpersonal skills by having virtual access to
classroom and its interactive possibilities; improvements in those areas could be achieved by emphasizing them
during 75% of time student was in school. Eric H. ex rel. John H. v. Methacton School Dist., E.D.Pa.2003, 265
F.Supp.2d 513. Schools 148(2.1)

School committee was not required, under IDEA, to provide on-site services to disabled student who was volun-
tarily enrolled in parochial school, even though it provided such services to students enrolled in other parochial
schools within district; decision whether to provide on-site services was within committee's discretion. Bristol
Warren Regional School Committee v. Rhode Island Dept. of Educ. and Secondary Educations, D.R.I.2003, 253
F.Supp.2d 236. Schools 148(2.1)

City officials failed to provide disabled city prison inmates, who were between ages of 16 and 21, with educa-
tion-related services such as counseling, speech therapy, and vision services, as required under IDEA, and thus
city would be ordered to provide all required related services, in order modifying education plan, in inmates'
class action against city officials seeking educational services, although district court would defer to officials re-
garding security issues relating to counseling. Handberry v. Thompson, S.D.N.Y.2002, 219 F.Supp.2d 525, va-
cated and remanded , reinstated 2003 WL 194205, affirmed in part, vacated in part and remanded 436 F.3d 52,
opinion amended on rehearing 446 F.3d 335, stay granted in part 2003 WL 1797850. Infants 3135; Infants

3139

Individuals with Disabilities Education Act (IDEA) did not require school district to provide special education
services at private parochial school in which disabled student had been unilaterally placed by her parents, where
such services were made available to student by district at public school; under plain language of regulations,
state and local agency's obligation to make services available and to provide services did not equate to obliga-
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tion to pay for related services where school had appropriate alternative, and school's provision at public school
of services consistent with student's individualized education plan (IEP) constituted genuine opportunity for
equitable participation. Foley v. Special School Dist. of St. Louis County, E.D.Mo.1996, 927 F.Supp. 1214, re-
hearing denied 968 F.Supp. 481, affirmed 153 F.3d 863. Schools 148(2.1)

After it was determined that school district did not provide hearing-impaired student with free appropriate public
education under Education of the Handicapped Act, district would be required to provide student with extra
speech and language therapy and reimburse student's parents for past lessons provided by private therapist, but
would not be required to provide deaf adult role model during student's classes. Johnson v. Lancaster-Lebanon
Intermediate Unit 13, Lancaster City School Dist., E.D.Pa.1991, 757 F.Supp. 606. Schools 155.5(5)

While plaintiff, a child with exceptional educational needs, might benefit from being accompanied to public
school by a staff member of the private school plaintiff had been attending, and while her period of adjustment
as a result might be significantly shorter, the district court had no authority to order a staff member from a
private educational institution to undertake that obligation. Anderson v. Thompson, E.D.Wis.1980, 495 F.Supp.
1256, affirmed 658 F.2d 1205. Schools 8

School district adequately accommodated disabled child's limited ability to write with a pen or pencil, as re-
quired under IDEA, where goals related to written work and notetaking were removed from child's individual-
ized education program (IEP) when he struggled to achieve them, child was trained in computer dictation pro-
gram, and child was provided with instruction in using a computer keyboard. L.C. v. Utah State Bd. of Educ.,
C.A.10 (Utah) 2005, 125 Fed.Appx. 252, 2005 WL 639713, Unreported. Schools 148(2.1)

20 U.S.C.A. § 1412, 20 USCA § 1412
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Barclays Official California Code of Regulations Currentness
Title 2. Administration

Division 2. Financial Operations
Chapter 2.5. Commission on State Mandates

Article 3. Test Claims (Refs & Annos)
§ 1183.1. Content of Parameters and Guidelines.

(a) The parameters and guidelines shall describe the claimable reimbursable costs and contain the following in-
formation:

(1) Summary of the Mandate. A summary of the mandate identifying the statute(s) or executive order(s) that
contain the mandate and/or the increased level of service and the activities found to be required under those
statute(s) or executive order(s).

(2) Eligible Claimants. A description of the types and/or level(s) of local governmental entities that are eli-
gible to file for reimbursement.

(3) Period of Reimbursement. A description of the period of reimbursement specifying the first and sub-
sequent fiscal years that can be reimbursed.

(4) Reimbursable Activities. A description of the specific costs and types of costs that are reimbursable, in-
cluding one-time costs and on-going costs, and a description of the most reasonable methods of complying
with the mandate. “The most reasonable methods of complying with the mandate” are those methods not
specified in statute or executive order that are necessary to carry out the mandated program.

(5) Claim Preparation. Instruction on claim preparation, including instructions for direct and indirect cost
reporting, or application of a reasonable reimbursement methodology.

(6) Record Retention. Notice of the Office of the State Controller's authority to audit claims and the amount
of time supporting documents must be retained during the period subject to audit.

(7) Offsetting Revenues and Reimbursements (if applicable).

Identification of:

2 CCR § 1183.1

Cal. Admin. Code tit. 2, § 1183.1
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i. Dedicated state and federal funds appropriated for this program.

ii. Non-local agency funds dedicated for this program.

iii. Local agency's general purpose funds for this program.

iv. Fee authority to offset partial costs of this program.

(8) Offsetting Savings (if applicable). Identification of any offsetting savings in the same program experi-
enced because of the same statute(s) or executive order(s) found to contain a mandate.

(9) Claiming Instructions. Notice of the Office of the State Controller's duty to issue claiming instructions,
which constitutes notice of the right of local agencies and school districts to file reimbursement claims,
based upon the statement of decision and parameters and guidelines adopted by the commission.

(10) Remedies Before the Commission. Instructions for filing requests to review claiming instructions and
requests to amend parameters and guidelines with the commission.

(11) Legal and Factual Basis. Notice that the legal and factual basis for the parameters and guidelines are
found in the administrative record for the test claim, which is on file with the commission.

Note: Authority cited: Sections 17527(g) and 17553(a), Government Code. Reference: Sections 17518.5,
17530, 17553, 17556(e) and 17557, Government Code.

HISTORY

1. Amendment of section heading, section and Note filed 7-23-96; operative 7-23-96. Submitted to OAL for
printing only (Register 96, No. 30).

2. Amendment of section heading, section and Note filed 9-6-2005; operative 9-6-2005. Exempt from OAL re-
view and submitted to OAL for printing only pursuant to Government Code section 17527(g) (Register 2005,
No. 36).

2 CCR § 1183.1, 2 CA ADC § 1183.1

This database is current through 12/28/12 Register 2012, No. 52
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Effective:[See Text Amendments]

West's Annotated California Codes Currentness
Education Code (Refs & Annos)

Title 2. Elementary and Secondary Education (Refs & Annos)
Division 3. Local Administration (Refs & Annos)

Part 24. School Finance (Refs & Annos)
Chapter 3. State School Fund (Refs & Annos)

Article 1. Appropriations, Sources, Conditions, Amounts of Support Per Average Daily Attend-
ance (Refs & Annos)

§ 41311. Child Nutrition Program

It is the intent of the Legislature that the Child Nutrition Program shall provide permanent financial assistance to
eligible school districts, county superintendents of schools, local agencies, private schools, parochial schools,
and child development programs, for implementing the school meal program. That financial assistance shall be
used to reimburse the cafeteria account of school districts, county superintendents of schools, local agencies,
private schools, parochial schools, and child development programs, based upon the number of qualifying meals
served to students.

CREDIT(S)

(Stats.1976, c. 1010, § 2, operative April 30, 1977. Amended by Stats.1985, c. 1546, § 1.)

HISTORICAL AND STATUTORY NOTES

2009 Main Volume

Derivation

Education Code 1959, § 17314, added by Stats.1975, c. 1277, p. 3544, § 13.

CROSS REFERENCES

Cafeteria synonymous with food service for purposes of this Code, see Education Code § 38080.

CODE OF REGULATIONS REFERENCES

Authority to apply for funds, see 5 Cal. Code of Regs. § 15552.

School lunch and breakfast programs, see 5 Cal. Code of Regs. § 15550 et seq.
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LIBRARY REFERENCES

2009 Main Volume

Agriculture 2.7.
Schools 19(1).
Westlaw Topic Nos. 23, 345.
C.J.S. Agriculture §§ 1, 32.
C.J.S. Schools and School Districts §§ 7, 9.

West's Ann. Cal. Educ. Code § 41311, CA EDUC § 41311

Current with all 2012 Reg.Sess. laws, Gov.Reorg.Plan No. 2 of 2011-2012, and all propositions on 2012 ballots.

(C) 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Effective:[See Text Amendments]

West's Annotated California Codes Currentness
Education Code (Refs & Annos)

Title 2. Elementary and Secondary Education (Refs & Annos)
Division 4. Instruction and Services (Refs & Annos)

Part 28. General Instructional Programs (Refs & Annos)
Chapter 10. Adult Schools (Refs & Annos)

Article 1. General Provisions (Refs & Annos)
§ 52501.5. Revenue expenditure

(a) Except as provided in subdivision (b), no revenue derived from the average daily attendance of adult educa-
tion programs shall be expended for other than adult education purposes, nor shall revenue derived from other
average daily attendance be expended for adult education purposes.

(b) When a district's adult revenue limit as allowed by Section 52616 is composed of average daily attendance
from both a regional occupational center or program and an adult education program, the adult revenue limit in-
come may be allocated to each program in a proportion other than the amount of adult revenue limit per average
daily attendance otherwise allocable thereto.

CREDIT(S)

(Added by Stats.1977, c. 36, § 489, eff. April 29, 1977, operative April 30, 1977. Amended by Stats.1977, c.
523, § 3, eff. Sept. 3, 1977; Stats.1977, c. 1230, § 12, eff. Oct. 1, 1977; Stats.1987, c. 917, § 33; Stats.1988, c.
1461, § 25; Stats.1991, c. 756 (A.B.675), § 28, eff. Oct. 9, 1991; Stats.1991, c. 1132 (A.B.339), § 2.)

HISTORICAL AND STATUTORY NOTES

2006 Main Volume

Legislative intent of Stats.1991, c. 1132 (A.B.339), see Historical and Statutory Notes under Education Code §
52616.1.

Derivation

Education Code 1959, § 5702.5, added by Stats.1976, c. 323, § 3, amended by Stats.1976, c. 991, § 1.
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LIBRARY REFERENCES

2006 Main Volume

Schools 19(2).
Westlaw Topic No. 345.
C.J.S. Schools and School Districts § 9.

West's Ann. Cal. Educ. Code § 52501.5, CA EDUC § 52501.5

Current with all 2012 Reg.Sess. laws, Gov.Reorg.Plan No. 2 of 2011-2012, and all propositions on 2012 ballots.
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Effective:[See Text Amendments]

West's Annotated California Codes Currentness
Education Code (Refs & Annos)

Title 2. Elementary and Secondary Education (Refs & Annos)
Division 4. Instruction and Services (Refs & Annos)

Part 28. General Instructional Programs (Refs & Annos)
Chapter 10. Adult Schools (Refs & Annos)

Article 6. Finances (Refs & Annos)
§ 52616. Adult block entitlement; adult education fund

(a) Notwithstanding any other provision of law, commencing July 1, 1993, the Superintendent of Public Instruc-
tion shall determine an adult block entitlement, to be paid from appropriations to Section A of the State School
Fund as part of the principal apportionment to school districts, for those school districts that maintain education
programs for adults by multiplying the adult education revenue limit per unit of average daily attendance de-
termined pursuant to Section 52616.16 and the adult education average daily attendance determined pursuant to
Section 52616.17.

(b) The adult block entitlement shall be deposited in a separate fund of the school district to be known as the
“adult education fund.” Money in an adult education fund shall be expended only for adult education purposes.
Moneys received for programs other than adult education shall not be expended for adult education.

CREDIT(S)

(Added by Stats.1992, c. 1195 (A.B.1891), § 7, operative July 1, 1993.)

HISTORICAL AND STATUTORY NOTES

2006 Main Volume

Operative effect and legislative intent, see Historical and Statutory Notes under Education Code § 42238.5.

Section 31 of Stats.2003, c. 573 (A.B.1266), provides:

“SEC. 31. The reduction in funding to regional occupational centers and programs and adult education programs
by Items 6110-105-0001 and 6110-156-0001 of Section 2.00 of the Budget Act of 2003 as compared to funding
for those items in the Budget Act of 2002 shall be administered by the Superintendent of Public Instruction as a
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reduction to the number of funded units of average daily attendance. The reduction shall be allocated on a pro
rata basis, based on the number of units of average daily attendance funded in the 2002-03 fiscal year for each
regional occupational center and program and adult education program, exclusive of units of average daily at-
tendance funded through CalWORKs reimbursements. The percentage of the reduction to each regional occupa-
tional center and program and adult education program shall be reflective of the percentage of the overall fund-
ing reduction to those centers and programs.”

Former Notes

Former § 52616, added by Stats.1983, c. 498, § 105, amended by Stats.1983, c. 1302, § 23.5; Stats.1985, c.
1025, § 1.5; Stats.1989, c. 82, § 17; Stats.1989, c. 83, § 17; Stats.1989, c. 92, § 9; Stats.1989, c. 1395, § 6, relat-
ing to adult education block entitlement, was repealed by Stats.1992, c. 1195 (A.B.1891), § 6. See this section.

Former § 52616, added by Stats.1981, c. 100, § 24.7, amended by Stats.1981, c. 1093, § 16.5; Stats.1982, c. 327,
§ 14, relating to similar subject matter, was repealed by Stats.1983, c. 498, § 104. See this section.

Derivation

Former § 52616, added by Stats.1983, c. 498, § 105, amended by Stats.1983, c. 1302, § 23.5; Stats.1985, c.
1025, § 1.5; Stats.1989, c. 82, § 17; Stats.1989, c. 83, § 17; Stats.1989, c. 92, § 9; Stats.1989, c. 1395, § 6.

Former § 52616, added by Stats.1981, c. 100, amended by Stats.1981, c. 1093, § 16.5; Stats.1982, c. 327, § 14.

CROSS REFERENCES

Adult education, authorized classes and courses, see Education Code § 41976.

CODE OF REGULATIONS REFERENCES

Adult education, administration, range of allowable expenditures, see 5 Cal. Code of Regs. § 10605.

Range of allowable expenditures, see 5 Cal. Code of Regs. s 10605.

LIBRARY REFERENCES

2006 Main Volume

Schools 19(2).
Westlaw Topic No. 345.
C.J.S. Schools and School Districts § 9.

West's Ann. Cal. Educ. Code § 52616, CA EDUC § 52616
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Current with all 2012 Reg.Sess. laws, Gov.Reorg.Plan No. 2 of 2011-2012, and all propositions on 2012 ballots.
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Effective: October 7, 2005

West's Annotated California Codes Currentness
Education Code (Refs & Annos)

Title 2. Elementary and Secondary Education (Refs & Annos)
Division 4. Instruction and Services (Refs & Annos)

Part 30. Special Education Programs (Refs & Annos)
Chapter 7.2. Special Education Funding (Refs & Annos)

Article 7. Federal Funding Allocations (Refs & Annos)
§ 56844. Use of federal funds to satisfy state-mandated funding obligations to local

educational agencies

In complying with paragraph (17), regarding the prohibition against supplantation of federal funds, and para-
graph (18), regarding maintenance of state financial support for special education and related services, of sub-
section (a) of Section 1412 of Title 20 of the United States Code, the state may not use funds paid to it under
Part B of the federal Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.) to satisfy state-
mandated funding obligations to local educational agencies, including funding based on pupil attendance or en-
rollment, or on inflation.

CREDIT(S)

(Added by Stats.2005, c. 653 (A.B.1662), § 54, eff. Oct. 7, 2005.)

HISTORICAL AND STATUTORY NOTES

2013 Electronic Pocket Part Update

2005 Legislation

For legislative findings and declarations, cost reimbursement provisions, and urgency effective provisions relat-
ing to Stats.2005, c. 653 (A.B.1662), see Historical and Statutory Notes under Education Code § 33590.

Former Notes

Former § 56844, added by Stats.1993, c. 688 (A.B.1242), § 2, relating to provision of educational and support-
ive services through an emotionally disturbed children pilot project, was repealed by its own terms, operative
Jan. 1, 1997.
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The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

2.

4,540,000

6110-151-0001—For support of Department of Education
(Proposition 98), for transfer to Section A of the
State School Fund, Program 10.30.50-California
American Indian Education Centers established
pursuant to Article 6 (commencing with Section
33380) of Chapter 3 of Part 20 of Division 2 of Title
2 of the Education Code..........................................
Provisions:

Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

1.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

2.

376,000

6110-152-0001—For local assistance, Department of
Education, Program 10.30.050-American Indian
Education Centers pursuant to Article 6 (commenc-
ing with Section 33380) of Chapter 3 of Part 20 of
Division 2 of Title 2 of the Education Code............

745,978,000

6110-156-0001—For local assistance, Department of
Education (Proposition 98), Program 10.50.010-In-
struction, for transfer to Section A of the State
School Fund, for allocation by the Superintendent
of Public Instruction to school districts, county of-
fices of education, and other agencies for the purpos-
es of Proposition 98 educational programs funded
by this item, in lieu of the amount that otherwise
would be appropriated pursuant to statute...............
Schedule:

745,978,00010.50.010.001-Adult Education....(1)

8,739,000

10.50.010.008-Remedial education
services for participants in the Cal-
WORKs program...........................

(2)

−8,739,000Reimbursements-CalWORKs........(3)
Provisions:

Credit for participating in adult education classes
or programs may be generated by a special day

1.

class pupil only for days in which the pupil has
met the minimum day requirements set forth in
Section 46141 of the Education Code.
The funds appropriated in Schedule (2) consti-
tute the funding for both remedial education and

2.

job training services for participants in the Cal-
WORKs program (Article 3.2 (commencing with
Section 11320) of Chapter 2 of Part 3 of Divi-
sion 9 of the Welfare and Institutions Code).
Funds shall be apportioned by the Superinten-
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dent of Public Instruction for direct instructional
costs only to school districts and regional occu-
pational centers and programs (ROC/Ps) that
certify that they are unable to provide education-
al services to CalWORKs recipients within their
adult education block entitlement or ROC/P
block entitlement, or both. Allocations shall be
distributed by the Superintendent of Public In-
struction as equal statewide dollar amounts,
based on the number of CalWORKs-eligible
family members served in the county.
Providers receiving funds under this item for
adult basic education, English as a Second Lan-

3.

guage, and English as a Second Language-Citi-
zenship for legal permanent residents, shall, to
the extent possible, grant priority for services to
immigrants facing the loss of federal benefits
under the federal Personal Responsibility and
Work Opportunity Reconciliation Act of 1996
(P.L. 104-193). Citizenship and naturalization
preparation services funded by this item shall
include, to the extent consistent with applicable
federal law, all of the following: (a) outreach
services, (b) assessment of skills, (c) instruction
and curriculum development, (d) professional
development, (e) citizenship testing, (f) natural-
ization preparation and assistance, and (g) region-
al and state coordination and program evalua-
tion.
The funds appropriated in Schedule (2) shall be
subject to the following:

4.

The funds shall be used only for educational
activities for welfare recipient pupils and

(a)

those in transition off of welfare. The educa-
tional activities shall be limited to those de-
signed to increase self-sufficiency, job
training, and work. These funds shall be
used to supplement and not supplant existing
funds and services provided for welfare re-
cipient pupils and those in transition off of
welfare.
Notwithstanding any other provision of law,
each local educational agency’s individual

(b)

cap for the average daily attendance of adult
education and regional occupational centers
and programs (ROC/Ps) shall not be in-
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creased as a result of the appropriations
made by this item.
Funds may be claimed by local educational
agencies for services provided to welfare

(c)

recipient pupils and those in transition off
of welfare pursuant to this section only if all
of the following occur:

Each local educational agency has met
the terms of the interagency agreement

(1)

between the State Department of Educa-
tion and the State Department of Social
Services pursuant to Provision 2.
Each local educational agency has fully
claimed its respective adult education

(2)

or ROC/Ps average daily attendance cap
for the current year.
Each local educational agency has
claimed the maximum allowable funds

(3)

available under the interagency agree-
ment pursuant to Provision 2.

Each local educational agency shall be reim-
bursed at the same rate as it would otherwise

(d)

receive for services provided pursuant to
this item or Item 6110-105-0001 or pursuant
to Section 1.80, and shall comply with the
program requirements for adult education
pursuant to Chapter 10 (commencing with
Section 52500) of Part 28 of Division 4 of
Title 2 of the Education Code, and ROC/Ps
requirements pursuant to Article 1 (com-
mencing with Section 52300) of, and Article
1.5 (commencing with Section 52335) of,
Chapter 9 of Part 28 of Division 4 of Title
2 of the Education Code, respectively.
Notwithstanding any other provision of law,
funds appropriated in this section for average

(e)

daily attendance (ADA) generated by partic-
ipants in the CalWORKs program may be
apportioned on an advance basis to local
educational agencies based on anticipated
units of ADA if a prior application for this
additional ADA funding has been approved
by the Superintendent of Public Instruction.
The Legislature finds the need for good in-
formation on the role of local educational

(f)

agencies in providing services to individuals
who are eligible for or recipients of Cal-
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WORKs assistance. This information in-
cludes the extent to which local educational
programs serve public assistance recipients
and the impact these services have on the
recipients’ ability to find jobs and become
self-supporting.
The State Department of Education shall
develop a data and accountability system to

(g)

obtain information on education and job
training services provided through state-
funded adult education programs and region-
al occupational centers and programs. The
system shall collect information on (1) pro-
gram funding levels and sources, (2) charac-
teristics of participants, and (3) pupil and
program outcomes. The department shall
work with the office of the State Chief Infor-
mation Officer and Legislative Analyst’s
Office in determining the specific data ele-
ments of the system and shall meet all infor-
mation technology reporting requirements
of the State Chief Information Officer.
As a condition of receiving funds provided
in Schedule (2) or any General Fund appro-

(h)

priation made to the State Department of
Education specifically for education and
training services to welfare recipient pupils
and those in transition off of welfare, local
adult education programs and regional occu-
pational centers and programs shall collect
program and participant data as described
in this item and as required by the State De-
partment of Education. The State Depart-
ment of Education shall require that local
providers submit to the state aggregate data
for the period July 1, 2010, to June 30, 2011,
inclusive.

Of the funds appropriated in this item, $0 is
provided for adjustments in average daily atten-

5.

dance. If growth funds are insufficient, the State
Department of Education may adjust the per-
pupil growth rates to conform to available funds.
Additionally, $0 is to reflect a cost-of-living
adjustment.
An additional $45,896,000 in expenditures for
this item has been deferred until the 2011–12
fiscal year.

6.
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The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

7.

89,764,000

6110-156-0890—For local assistance, Department of
Education, Program 10.50.010.001-Adult Education,
payable from the Federal Trust Fund.......................
Provisions:

Under any grant awarded by the State Depart-
ment of Education under this item to a qualifying

1.

community-based organization to provide adult
basic education in English as a Second Language
and English as a Second Language-Citizenship
classes, the department shall make an initial
payment to the organization of 25 percent of the
amount of the grant. In order to qualify for an
advance payment, a community-based organiza-
tion shall submit an expenditure plan and shall
guarantee that appropriate standards of educa-
tional quality and fiscal accountability are
maintained. In addition, reimbursement of claims
shall be distributed on a quarterly basis. The
department shall withhold 10 percent of the final
payment of a grant as described in this provision
until all claims for that community-based orga-
nization have been submitted for final payment.

Notwithstanding any other provision of law,
all nonlocal educational agencies (non-LEA)

(a)2.

receiving greater than $500,000 pursuant to
this item shall submit an annual organization-
al audit, as specified, to the State Depart-
ment of Education, Office of External Au-
dits.
   All audits shall be performed by one of
the following: (1) a certified public accoun-
tant possessing a valid license to practice
within California, (2) a member of the de-
partment’s staff of auditors, or (3) in-house
auditors, if the entity receiving funds pur-
suant to this item is a public agency, and if
the public agency has internal staff that per-
forms auditing functions and meets the tests
of independence found in Government Au-
diting Standards issued by the Comptroller
General of the United States.
   The audit shall be in accordance with State
Department of Education audit guidelines
and Office of Management and Budget
(OMB), Circular No. A-133, Audits of
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States, Local Governments, and Non-Profit
Organizations.
   Non-LEA entities receiving funds pursuant
to this item shall submit the annual audit no
later than six months from the end of the
agency fiscal year. If, for any reason, the
contract is terminated during the contract
period, the audit shall cover the period from
the beginning of the contract through the
date of termination.
   Non-LEA entities receiving funds pursuant
to this item shall be held liable for all depart-
ment costs incurred in obtaining an indepen-
dent audit if the contractor fails to produce
or submit an acceptable audit.
Notwithstanding any other provision of law,
the State Department of Education shall an-

(b)

nually submit to the Governor, Joint Legisla-
tive Budget Committee, and Joint Legisla-
tive Audit Committee limited-scope audit
reports of all subrecipients it is responsible
for monitoring that receive between $25,000
and $500,000 of federal awards, and that do
not have an organizationwide audit per-
formed. These limited-scope audits shall be
conducted in accordance with the State De-
partment of Education audit guidelines and
OMB, Circular No. A-133. The department
may charge audit costs to applicable federal
awards, as authorized by OMB, Circular No.
A-133 Section 230(b)(2).
   The limited-scope audits shall include
agreed-upon procedures engagements con-
ducted in accordance with either American
Institute of Certified Public Accountants
(AICPA) generally accepted auditing stan-
dards or attestation standards, and address
one or more of the following types of com-
pliance requirements: allowed or unallowed
activities, allowable costs and cost princi-
ples, eligibility, matching, level of effort,
earmarking, and reporting.
   The department shall contract for the lim-
ited-scope audits with a certified public ac-
countant possessing a valid license to prac-
tice within the state or with an independent
auditor.
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On or before March 1 of each year, the State
Department of Education shall report to the ap-

3.

propriate subcommittees of the Assembly
Committee on Budget and the Senate Committee
on Budget and Fiscal Review on the following
aspects of Title II of the federal Workforce In-
vestment Act of 1998: (a) the makeup of those
adult education providers that applied for com-
petitive grants under Title II and those that ob-
tained grants, by size, geographic location, and
type (school districts, community colleges,
community-based organizations, or other local
entities), (b) the extent to which participating
programs were able to meet planned perfor-
mance targets, and (c) a breakdown of the types
of courses (English as a Second Language
(ESL), ESL-Citizenship, adult basic education,
or adult secondary education) included in the
performance targets of participating agencies.
   It is the intent of the Legislature that the Leg-
islature and the department utilize the informa-
tion provided pursuant to this provision to (a)
evaluate whether any changes need to be made
to improve the implementation of the account-
ability-based funding system under Title II and
(b) evaluate the feasibility of any future expan-
sion of the accountability-based funding system
using state funds.
The State Department of Education shall contin-
ue to ensure that outcome measures for State

4.

Department of Mental Health and State Depart-
ment of Developmental Services clients are set
at a level where these clients will continue to be
eligible for adult education services in the cur-
rent fiscal year and beyond to the full extent
authorized under federal law. The State Depart-
ment of Education shall also consult with the
State Department of Mental Health, State Depart-
ment of Developmental Services, and Depart-
ment of Finance for this purpose.
Of the funds appropriated in this item,
$3,000,000 is provided in one-time carryover
funds for the federal Adult Education Program.

5.
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18,670,000

6110-158-0001—For local assistance, Department of
Education (Proposition 98), for transfer by the Con-
troller to Section A of the State School Fund in lieu
of the amount that otherwise would be appropriated
pursuant to Section 41841.5 of the Education Code,
Program 10.50.010.002-Adults in Correctional Faci-
lities..........................................................................
Provisions:

Notwithstanding Section 41841.5 of the Educa-
tion Code, or any other provision of law, all of
the following shall apply:

1.

The amount appropriated in this item and
any amount allocated for this program in

(a)

this act shall be the only funds available for
allocation by the Superintendent of Public
Instruction to school districts or county of-
fices of education for the Adults in Correc-
tional Facilities Program.
The amount appropriated in this item shall
be allocated based upon prior year rather
than current year expenditures.

(b)

Funding distributed to each local educational
agency (LEA) for reimbursement of services

(c)

provided in the prior fiscal year for the
Adults in Correctional Facilities Program
shall be limited to the amount received by
the agency for services provided in the
2008–09 fiscal year. Funding shall be re-
duced or eliminated, as appropriate, for any
LEA that reduces or eliminates services
provided under this program in the prior
fiscal year, as compared to the level of ser-
vices provided in the 2008–09 fiscal year.
Any funds remaining as a result of those
decreased levels of service shall be allocated
to provide support for new programs in ac-
cordance with Section 41841.8 of the Edu-
cation Code.
Funding appropriated in this item for growth
in average daily attendance (ADA) first shall

(d)

be allocated to programs that are funded for
20 units or less of ADA, up to a maximum
of 20 additional units of ADA per program.

Of the funds appropriated in this item, $0 is
provided for adjustments in average daily atten-

2.

dance. If growth funds are insufficient, the State
Department of Education may adjust the per-
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pupil growth rates to conform to available funds.
Additionally, $0 is to reflect a cost-of-living
adjustment.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

3.

3,106,681,000

6110-161-0001—For local assistance, Department of
Education (Proposition 98), Program 10.60-Special
Education Programs for Exceptional Children.....
Schedule:

3,035,964,000
10.60.050.003-Special education
instruction.................................

(1)

85,112,000

10.60.050.080-Early Education
Program for Individuals with Excep-
tional Needs...................................

(2)

−14,395,000
Reimbursements for Early Educa-
tion Program, Part C....................

(3)

Provisions:
Funds appropriated by this item are for transfer
by the Controller to Section A of the State

1.

School Fund, in lieu of the amount that other-
wise would be appropriated for transfer from
the General Fund in the State Treasury to Section
A of the State School Fund for the 2010–11 fis-
cal year pursuant to Sections 14002 and 41301
of the Education Code, for apportionment pur-
suant to Part 30 (commencing with Section
56000) of Division 4 of Title 2 of the Education
Code, superseding all prior law.
Of the funds appropriated in Schedule (1), up to
$13,178,000, plus any cost-of-living adjustment,

2.

shall be available for the purchase, repair, and
inventory maintenance of specialized books,
materials, and equipment for pupils with low-
incidence disabilities, as defined in Section
56026.5 of the Education Code.
Of the funds appropriated in Schedule (1), up to
$10,058,000, plus any cost-of-living adjustment,

3.

shall be available for the purposes of vocational
training and job placement for special education
pupils through Project Workability I pursuant
to Article 3 (commencing with Section 56470)
of Chapter 4.5 of Part 30 of Division 4 of Title
2 of the Education Code. As a condition of re-
ceiving these funds, each local educational
agency shall certify that the amount of nonfeder-
al resources, exclusive of funds received pur-
suant to this provision, devoted to the provision
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of vocational education for special education
pupils shall be maintained at or above the level
provided in the 1984–85 fiscal year. The Super-
intendent of Public Instruction may waive this
requirement for local educational agencies that
demonstrate that the requirement would impose
a severe hardship.
Of the funds appropriated in Schedule (1), up to
$5,246,000, plus any cost-of-living adjustment

4.

(COLA), shall be available for regional occupa-
tional centers and programs that serve pupils
having disabilities; up to $88,410,000, plus any
COLA, shall be available for regionalized pro-
gram specialist services; and up to $2,637,000,
plus any COLA, shall be available for small
special education local plan areas (SELPAs)
pursuant to Section 56836.24 of the Education
Code.
Of the funds appropriated in Schedule (1), up to
$3,000,000 is provided for extraordinary costs

5.

associated with single placements in nonpublic,
nonsectarian schools, pursuant to Section
56836.21 of the Education Code. Pursuant to
legislation, these funds shall also provide reim-
bursement for costs associated with pupils resid-
ing in licensed children’s institutes.
Of the funds appropriated in Schedule (1), up to
$198,344,000, plus any cost-of-living adjustment

6.

(COLA), is available to fund the costs of chil-
dren placed in licensed children’s institutions
who attend nonpublic schools based on the
funding formula authorized in Chapter 914 of
the Statutes of 2004.
Funds available for infant units shall be allocated
with the following average number of pupils per
unit:

7.

For special classes and centers—16.(a)
For resource specialist programs—24.(b)
For designated instructional services—16.(c)

Notwithstanding any other provision of law,
early education programs for infants and toddlers

8.

shall be offered for 200 days. Funds appropriated
in Schedule (2) shall be allocated by the State
Department of Education for the 2010–11 fiscal
year to those programs receiving allocations for
instructional units pursuant to Section 56432 of
the Education Code for the Early Education
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Program for Individuals with Exceptional Needs
operated pursuant to Chapter 4.4 (commencing
with Section 56425) of Part 30 of Division 4 of
Title 2 of the Education Code, based on comput-
ing 200-day entitlements. Notwithstanding any
other provision of law, funds in Schedule (2)
shall be used only for the purposes specified in
Provisions 10 and 11.
Notwithstanding any other provision of law,
state funds appropriated in Schedule (2) in ex-

9.

cess of the amount necessary to fund the
deficited entitlements pursuant to Section 56432
of the Education Code and Provision 10 shall
be available for allocation by the State Depart-
ment of Education to local educational agencies
for the operation of programs serving solely low-
incidence infants and toddlers pursuant to Title
14 (commencing with Section 95000) of the
Government Code. These funds shall be allocat-
ed to each local educational agency for each
solely low-incidence child through age two in
excess of the number of solely low-incidence
children through age two served by the local
educational agency during the 1992–93 fiscal
year and reported on the April 1993 pupil count.
These funds shall only be allocated if the amount
of reimbursement received from the State Depart-
ment of Developmental Services is insufficient
to fully fund the costs of operating the Early In-
tervention Program, as authorized by Title 14
(commencing with Section 95000) of the Gov-
ernment Code.
The State Department of Education, through
coordination with the special education local

10.

plan areas, shall ensure local interagency coordi-
nation and collaboration in the provision of early
intervention services, including local training
activities, child-find activities, public awareness,
and the family resource center activities.
Funds appropriated in this item, unless otherwise
specified, are available for the sole purpose of

11.

funding 2010–11 fiscal year special education
program costs and shall not be used to fund any
prior year adjustments, claims, or costs.
Of the amount provided in Schedule (1), up to
$188,000, plus any cost-of-living adjustment,

12.

shall be available to fully fund the declining en-
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rollment of necessary small special education
local plan areas pursuant to Chapter 551 of the
Statutes of 2001.
Pursuant to Section 56427 of the Education
Code, of the funds appropriated in Schedule (1),

13.

up to $2,324,000 may be used to provide funding
for infant programs, and may be used for those
programs that do not qualify for funding pur-
suant to Section 56432 of the Education Code.
Of the funds appropriated in Schedule (1), up to
$29,478,000 shall be allocated to local education-

14.

al agencies for the purposes of Project Workabil-
ity I.
Of the funds appropriated in Schedule (1), up to
$1,700,000 shall be used to provide specialized

15.

services to pupils with low-incidence disabilities,
as defined in Section 56026.5 of the Education
Code.
Of the funds appropriated in Schedule (1), up to
$1,117,000 shall be used for a personnel devel-

16.

opment program. This program shall include
state-sponsored staff development for special
education personnel to have the necessary con-
tent knowledge and skills to serve children with
disabilities. This funding may include training
and services targeting special education teachers
and related service personnel that teach core
academic or multiple subjects to meet the appli-
cable special education requirements of the Indi-
viduals with Disabilities Education Improvement
Act of 2004 (20 U.S.C. Sec. 1400 et seq.).
Of the funds appropriated in Schedule (1), up to
$200,000 shall be used for research and training
in cross-cultural assessments.

17.

Of the amount specified in Schedule (1), up to
$31,000,000 shall be used to provide mental

18.

health services required by an individual educa-
tion plan pursuant to the federal Individuals with
Disabilities Education Improvement Act of 2004
(20 U.S.C. Sec. 1400 et seq.) and pursuant to
Chapter 493 of the Statutes of 2004.
Of the amount provided in Schedule (1), $0 is
to reflect a cost-of-living adjustment.

19.

Of the amount provided in Schedule (2), $0 is
to reflect a cost-of-living adjustment.

20.

Of the amount appropriated in this item, up to
$1,480,000 is available for the state’s share of

21.
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costs in the settlement of Emma C. v. Delaine
Eastin, et al. (N.D. Cal. No. C96-4179TEH).
The State Department of Education shall report
by January 1, 2011, to the fiscal committees of
both houses of the Legislature, the Department
of Finance, and the Legislative Analyst’s Office
on the planned use of the additional special edu-
cation funds provided to the Ravenswood Ele-
mentary School District pursuant to this settle-
ment. The report shall also provide the State
Department of Education’s best estimate of when
this supplemental funding will no longer be re-
quired by the court. The State Department of
Education shall comply with the requirements
of Section 948 of the Government Code in any
further request for funds to satisfy this settle-
ment.
Of the funds appropriated in this item, up to
$2,500,000 shall be allocated directly to special

22.

education local plan areas for a personnel devel-
opment program that meets the highly qualified
teacher requirements and ensures that all person-
nel necessary to carry out this part are appropri-
ately and adequately prepared, subject to the re-
quirements of paragraph (14) of subdivision (a)
of Section 612 of the federal Individuals with
Disabilities Education Improvement Act of 2004
(20 U.S.C. Sec. 1400 et seq.) and Section 2122
of the federal Elementary and Secondary Educa-
tion Act of 1965 (20 U.S.C. Sec. 6301 et seq.).
The local in-service programs shall include a
parent training component and may include a
staff training component, and may include a
special education teacher component for special
education service personnel and paraprofession-
als, consistent with state certification and licens-
ing requirements. Use of these funds shall be
described in the local plans. These funds may
be used to provide training in alternative dispute
resolution and the local mediation of disputes.
All programs are to include evaluation compo-
nents.
Notwithstanding any other provision of law,
state funds appropriated in Schedule (1) in ex-

23.

cess of the amount necessary to fund the defined
entitlement shall be to fulfill other shortages in
entitlements budgeted in this schedule by the
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State Department of Education, upon Depart-
ment of Finance approval, to any program
funded under Schedule (1).
The funds appropriated in this item reflect an
adjustment to the base funding of 0.11 percent

24.

for the annual adjustment in statewide average
daily attendance.
Of the funds appropriated in Schedule (1), the
amount resulting from increases in federal funds

25.

reflected in the calculation performed in para-
graph (1) of subdivision (c) of Section 56836.08
of the Education Code shall be allocated based
on an equal amount per average daily attendance
and added to each special education local plan
area’s base funding, consistent with paragraphs
(1) to (4), inclusive, of subdivision (b) of Section
56836.158 of the Education Code. When the fi-
nal amount is determined, the State Department
of Education shall provide this information to
the Department of Finance and the budget com-
mittees of each house of the Legislature.

1,232,219,000

6110-161-0890—For local assistance, Department of
Education, payable from the Federal Trust Fund,
Program 10.60-Special Education Programs for
Exceptional Children............................................
Schedule:

1,038,850,000

10.60.050.012-Local Agency
Entitlements, IDEA Special Ed-
ucation.......................................

(1)

1,758,000
10.60.050.013-State Agency Entitle-
ments, IDEA Special Education....

(2)

67,066,000
10.60.050.015-IDEA, Local Entitle-
ments, Preschool Program.............

(3)

81,614,000
10.60.050.021-IDEA, State Level
Activities........................................

(4)

37,841,000
10.60.050.030-P.L. 99-457, Pre-
school Grant Program....................

(5)

2,196,000

10.60.050.031-IDEA, State Im-
provement Grant, Special Educa-
tion.................................................

(6)

2,794,000
10.60.050.032-IDEA, Family Em-
powerment Centers........................

(7)

100,000
20.80.002-Supplemental Grants:
Newborn Hearing Grant................

(8)

Provisions:
If the funds for Part B of the federal Individuals
with Disabilities Education Act (20 U.S.C. Sec.

1.
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1400 et seq.) (IDEA) that are actually received
by the state exceed $1,218,328,000, at least 95
percent of the funds received in excess of that
amount shall be allocated for local entitlements
and to state agencies with approved local plans.
Up to 5 percent of the amount received in excess
of $1,218,328,000 may be used for state admin-
istrative expenses upon approval of the Depart-
ment of Finance. If the funds for Part B of the
IDEA that are actually received by the state are
less than $1,218,328,000, the reduction shall be
taken in other state-level activities.
The funds appropriated in Schedule (2) shall be
distributed to state-operated programs serving

2.

disabled children from 3 to 21 years of age, in-
clusive. In accordance with federal law, the
funds appropriated in Schedules (1) and (2) shall
be distributed to local and state agencies on the
basis of the federal Individuals with Disabilities
Education Act (20 U.S.C. Sec. 1400 et seq.)
permanent formula.
Of the funds appropriated in Schedule (4), up to
$300,000 shall be used to develop and test pro-

4.

cedures, materials, and training for alternative
dispute resolution in special education.
Of the funds appropriated by Schedule (5) for
the Preschool Grant Program, $1,228,000 shall

5.

be used for in-service training and shall include
a parent training component and may, in addi-
tion, include a staff training program. These
funds may be used to provide training in alterna-
tive dispute resolution and the local mediation
of disputes. This program shall include state-
sponsored and local components.
Of the funds appropriated in this item,
$1,420,000 is available for local assistance

6.

grants to monitor local educational agency
compliance with state and federal laws and reg-
ulations governing special education. This
funding level is to be used to continue the facil-
itated reviews and, to the extent consistent with
the key performance indicators developed by
the State Department of Education, these activi-
ties shall focus on local educational agencies
identified by the United States Department of
Education’s Office of Special Education Pro-
grams.
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The funds appropriated in Schedule (7) shall be
used for the purposes of Family Empowerment

7.

Centers on Disability pursuant to Chapter 690
of the Statutes of 2001.
Notwithstanding the notification requirements
listed in subdivision (d) of Section 26.00, the

8.

Department of Finance is authorized to approve
intraschedule transfers of funds within this item
submitted by the State Department of Education
for the purposes of ensuring that special educa-
tion funding provided in this item is appropriated
in accordance with the statutory funding formula
required by the federal Individuals with Disabil-
ities Education Act (20 U.S.C. Sec. 1400 et seq.)
and the special education funding formula re-
quired pursuant to Chapter 7.2 (commencing
with Section 56836) of Part 30 of Division 4 of
Title 2 of the Education Code, without waiting
30 days, but shall provide a notice to the Legis-
lature each time a transfer occurs.
Of the funds appropriated in Schedule (4),
$76,000,000 shall be used exclusively to support

9.

mental health services that are provided during
the 2010–11 fiscal year by county mental health
agencies pursuant to Chapter 26.5 (commencing
with Section 7570) of Division 7 of Title 1 of
the Government Code and that are included
within an individualized education program
pursuant to the federal Individuals with Disabil-
ities Education Act (20 U.S.C. Sec. 1400 et seq.).
Each county office of education receiving these
funds shall contract, on behalf of special educa-
tion local planning areas in its county, with the
county mental health agency to provide specified
mental health services. This funding shall be
considered offsetting revenues within the
meaning of subdivision (e) of Section 17556 of
the Government Code for any reimbursable
mandated cost claim for provision of the mental
health services provided in the 2010–11 fiscal
year. Amounts allocated to each county office
of education shall reflect the share of the
$76,000,000 in federal special education funds
provided to that county in the 2004–05 fiscal
year for mental health services provided pursuant
to Chapter 26.5 (commencing with Section
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7570) of Division 7 of Title 1 of the Government
Code.
Of the funds appropriated in Schedule (6),
$2,196,000 is provided on a one-time basis for

10.

science-based professional development as part
of the State Personnel Development grant.
Of the funds appropriated in Schedule (4), up to
$3,894,000 shall be available for transfer to the

11.

State Special Schools for student transportation
allowances. However, of these funds, the State
Department of Education (SDE) shall obtain
written approval from the Department of Finance
prior to spending $924,000 to address transporta-
tion contract increases resulting from fuel and
insurance costs. The Department of Finance shall
act within 30 days of receiving justification from
the SDE for the increased costs.
Of the funds appropriated in Schedule (4),
$7,000,000 is provided in one-time carryover
funds to support mental health services.

14.

23,490,000

6110-166-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund for purposes of Article
5 (commencing with Section 54690) of Chapter 9
of Part 29 of Division 4 of Title 2 of the Education
Code, Partnership Academies Program...................
Schedule:

23,490,000
10.70.070.001-California Partner-
ship Academies..............................

(1)

5,000,000
10.70.070.002-“Green” California
Partnership Academies..................

(2)

−5,000,000Reimbursements............................(3)
Provisions:

If there are any funds in this item that are not
allocated for planning or operational grants, the

1.

State Department of Education may allocate
those remaining funds as one-time grants to
state-funded partnership academies to be used
for one-time purposes.
The State Department of Education shall not
authorize new partnership academies without

2.

the approval of the Department of Finance and
30-day notification to the Joint Legislative
Budget Committee.
Notwithstanding Provisions 1 and 2, the funds
appropriated in Schedule (2) shall be available

3.

consistent with Article 5 (commencing with
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Section 54690) of Chapter 9 of Part 29 of Divi-
sion 4 of Title 2 of the Education Code and
pursuant to Chapter 757 of the Statutes of 2008.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

4.

134,848,000

6110-166-0890—For local assistance, Department of
Education, Program 10.70-Vocational Education,
payable from the Federal Trust Fund.......................
Provisions:

The funds appropriated in this item include fed-
eral Carl D. Perkins Career and Technical Edu-

1.

cation Act of 2006 funds for the current fiscal
year to be transferred to the community colleges
by means of interagency agreements for the
purpose of funding career technical education
programs in community colleges.
The State Board of Education and the Board of
Governors of the California Community Col-

2.

leges shall target funds appropriated by this item
to provide services to persons participating in
welfare-to-work activities under the CalWORKs
program.
The Superintendent of Public Instruction shall
report, not later than February 1 of each year, to

3.

the Joint Legislative Budget Committee and the
Director of Finance, describing the amount of
carryover funds from this item, reasons for the
carryover, and plans to reduce the amount of
carryover.
Of the funds appropriated in this item,
$6,500,000 is provided from one-time carryover
funds for Vocational Education Programs.

4.

5,157,000

6110-167-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 10.70-Agricul-
tural Career Technical Education Incentive Program
established pursuant to Article 7.5 (commencing
with Section 52460) of Chapter 9 of Part 28 of Divi-
sion 4 of Title 2 of the Education Code...................
Provisions:

As a condition of receiving funds appropriated
in this item, a school district shall certify to the

1.

Superintendent of Public Instruction both of the
following:

Agricultural Career Technical Education
Incentive Program funds shall be expended

(a)

for the items identified in its application,
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except that, in items of expenditure classifi-
cation 4000, only the total cost of expenses
shall be required and itemization shall not
be required.
The school district shall provide at least 50
percent of the cost of the items and costs

(b)

from expenditure classification 4000, as
identified in its application, from other
funding sources. This provision does not
limit the authority of the Superintendent of
Public Instruction to waive the local match-
ing requirement established by subdivision
(b) of Section 52461.5 of the Education
Code.

The funds appropriated in this item reflect an
adjustment to the base funding of 0.0 percent

2.

for an adjustment in statewide average daily at-
tendance.
Of the amount appropriated in this item, $0 is
to reflect a cost-of-living adjustment.

3.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

4.

0

6110-170-0001—For local assistance, Department of
Education, pursuant to Section 88532 of the Educa-
tion Code..................................................................
Schedule:

21,578,000
20.40.800-Career Technical Educa-
tion.................................................

(1)

−21,578,000Reimbursements...........................(2)
Provisions:

Funding in this item shall be provided through
a transfer from Schedule (21) of Item 6870-101-

1.

0001, and from the Quality Education Invest-
ment Act, in accordance with subdivision (f) of
Section 52055.770 of the Education Code, pur-
suant to an interagency agreement between the
Office of the Chancellor of the California Com-
munity Colleges and the State Department of
Education.
Of the funds appropriated in this item, $498,000
reflects a one-time reimbursement to complete
two projects initiated in the 2009–10 fiscal year.

2.

49,206,000

6110-180-0890—For local assistance, Department of
Education, Program 20.10.025-Educational Technol-
ogy, payable from the Federal Trust Fund...............
Schedule:

5,739,00020.10.025.010-Formula Grants......(1)
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5,739,000
20 .10 .025 .011-Compe t i t ive
Grants.............................................

(2)

37,728,000
20.10.025.012-ARRA Competitive
Grants.............................................

(3)

Provisions:
The funds appropriated in Schedule (1) shall be
allocated as formula grants to school districts

1.

pursuant to the federal Enhancing Education
Through Technology program.
The funds appropriated in Schedule (2) are
available for competitive grants pursuant to

2.

Chapter 8.9 (commencing with Section
52295.10) of Part 28 of Division 4 of Title 2 of
the Education Code and the federal Enhancing
Education Through Technology program. The
eligibility criteria for these grants shall be con-
sistent with federal law and target local educa-
tional agencies with high numbers or percentages
of children from families with incomes below
the poverty line and one or more schools either
qualifying for federal school improvement or
demonstrating substantial technology needs.
The funds appropriated in Schedule (3) are pro-
vided under the American Recovery and Rein-

2.5.

vestment Act (ARRA) of 2009 and shall be used
for a special one-time competitive grant program
separate from and notwithstanding the require-
ments of the existing Enhancing Education
Through Technology competitive grant program
specified in Chapter 8.9 (commencing with
Section 52295.10) of Part 28 of Division 4 of
Title 2 of the Education Code. The ARRA
competitive grant program shall be administered
by the State Department of Education (SDE).
Of the funds appropriated in Schedule (3),
$150,000 is carryover for SDE to administer the
program and fulfill federal monitoring, reporting,
and evaluation requirements. The SDE shall
expedite the ARRA competitive grant process
to ensure that grant recipients are selected and
receive funding no later than 45 days after enact-
ment of the budget.
Of the funds appropriated in Schedule (3),
$300,000 is provided for the California Technol-

3.

ogy Assistance Project to provide technical as-
sistance and support for the competitive grant
program.
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The eligibility criteria for the competitive grant
program shall be consistent with federal law and

4.

target high-need local education agencies (LEA)
and eligible education partnerships. A high-need
LEA is an LEA having a high number or percent-
age of children from families with incomes be-
low the poverty line. An eligible education
partnership must consist of at least one high-
need LEA and at least one of the following: an
LEA that has successfully demonstrated the use
of technology to improve instruction; an institu-
tion of higher education in full compliance with
reporting requirements of Section 207(f) of the
Higher Education Act of 1965, as amended, and
that has not been identified by the state as low-
performing; a for-profit business or organization
that develops, designs, manufactures, or pro-
duces technology products or services or has
substantial expertise in the application of tech-
nology in instruction; a public or private nonprof-
it organization with demonstrated expertise in
the application of education technology in in-
struction; or other LEAs, educational service
agencies, libraries, or other entities that are ap-
propriate to provide local programs.
For the American Recovery and Reinvestment
Act (ARRA) competitive grant program, the

5.

State Department of Education (SDE) shall
award funds to eligible local educational agen-
cies (LEAs) and education partnerships that
commit to using education data and technology
to improve college and career readiness or the
high school graduation rate. The SDE shall give
first priority to applicants that commit to acquir-
ing, maintaining, and using data, to meet one or
both of these objectives. Approved applicants
may use competitive grant funds to purchase
digital equipment and materials to help partici-
pants meet the program’s objective. As part of
the grant application process, applicants shall
be required to submit a plan for using the Enhanc-
ing Education Through Technology funds and
analyzing the effectiveness of their plan in
achieving the program’s objective. As part of
each plan, applicants shall be required to estab-
lish processes for collecting, maintaining, access-
ing, and using college- and career-readiness data
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or high school graduation data to improve pupil
achievement and teacher instruction. In selecting
grant recipients, the SDE shall consider, at a
minimum, the following application criteria: the
quality and scope of the applicant’s plan, the
ability of the applicant to support successful
implementation of the proposal, and the likeli-
hood the applicant’s proposal could provide
statewide benefit.
In allocating grant funds, the State Department
of Education (SDE) shall adhere to a regional

6.

system whereby applicants within each of the
11 California Technology Assistance Project
regions compete against other applicants from
that region. The amount of grant funding avail-
able for each region shall be determined based
upon the proportionate enrollment of pupils in
grades 7 to 12, inclusive, in eligible schools from
that region, but a region shall not be allocated
less than $500,000. If a region is allocated more
funding than is needed for its eligible applicants,
the Superintendent may develop a policy to en-
sure that funding is redistributed to other regions
for their eligible but unfunded applicants.
By December 15, 2010, the State Department
of Education shall provide to the fiscal commit-

7.

tees of the Legislature: (a) a list of the American
Recovery and Reinvestment Act competitive
grant recipients and the amount of each recipi-
ent’s grant, (b) a list of the college- and career-
readiness data and high school graduation data
that each grant recipient is collecting, and (c) a
description of how that data is being used to
foster ongoing improvement in pupil achieve-
ment and teacher instruction.

17,555,000

6110-181-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 20.10.025-
Educational Technology, programs funded pursuant
to Article 15 (commencing with Section 51870) of
Chapter 5 of Part 28 of Division 4 and Chapter 3.34
(commencing with Section 44730) of Part 25 of Di-
vision 3 of Title 2 of the Education Code................
Provisions:

Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

1.
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The funds appropriated in this item reflect an
adjustment to the base funding of 0.0 percent

2.

for the annual adjustment in statewide average
daily attendance.
As a part of the support system authorized by
paragraph (5) of subdivision (a) of Section

3.

51871 of the Education Code, the California
Technology Assistance Project regional consor-
tia shall assist school districts in using pupil
achievement data to inform instruction and im-
prove pupil learning. The regional consortia shall
also support the identification and dissemination
of best practices in the area of data-driven instruc-
tional improvement.

360,000

6110-181-0140—For local assistance, Department of
Education, payable from the California Environmen-
tal License Plate Fund, for purposes of Section
21190 of the Public Resources Code.......................
Schedule:

548,000
20.10.055-Environmental Educa-
tion.................................................

(1)

−188,000Reimbursements............................(2)

10,404,000

6110-182-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 20.20.030-
K–12 High-Speed Network.....................................
Provisions:

Expenditure authority of no greater than
$15,600,000 is provided for the K–12 High-
Speed Network.

1.

Of the amount authorized for expenditure
in this provision, $1,300,000 of unexpended

(a)

cash reserves from the following appropria-
tions are available to continue management
and operation of the network during the
2010–11 fiscal year: Item 6440-001-0001,
Schedule (a), Provision 44 of Chapter 52 of
the Statutes of 2000; Item 6440-001-0001,
Schedule (1), Provision 24 of Chapter 106
of the Statutes of 2001; Item 6440-001-0001,
Schedule (1), Provision 24 of Chapter 379
of the Statutes of 2002; Item 6440-001-0001,
Schedule (1), Provision 22 of Chapter 157
of the Statutes of 2003; and Item 6110-182-
0001, Chapter 208 of the Statutes of 2004.
Of the amount authorized for expenditure
in this provision, $4,600,000 shall be funded

(b)
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by E-rate and California Teleconnect Fund
moneys. The lead educational agency or the
Corporation for Education Network Initia-
tives in California (CENIC), or both, shall
submit quarterly reports to the Department
of Finance and the Legislature on funds re-
ceived from E-rate and the California Tele-
connect Fund.
For the 2010–11 fiscal year, all major sub-
contracts of the K–12 High-Speed Network

(c)

program shall be excluded from both the el-
igible program costs on which indirect costs
are charged and from the calculation of the
indirect cost rate based on that year’s data.
For purposes of this provision, a major sub-
contract is defined as a subcontract for ser-
vices in an amount in excess of $25,000.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

2.

2,250,000

6110-183-0890—For local assistance, Department of
Education, Program 20.10.045-Safe and Drug Free
Schools and Communities Act (Part A of Title IV
of P.L. 107-110), payable from the Federal Trust
Fund.........................................................................
Provisions:

Local educational agencies shall give priority in
the expenditure of the funds appropriated in this

1.

item to create comprehensive drug and violence
prevention programs that promote school safety,
reduce the use of drugs, and create learning en-
vironments that are free of alcohol and guns and
that support academic achievement for all pupils.
In addition to preventing drug and alcohol use,
prevention programs will respond to the crisis
of violence in our schools by addressing the need
to prevent serious crime, violence, and discipline
problems. The Superintendent of Public Instruc-
tion shall (a) notify local educational agencies
of this policy and (b) incorporate the policy into
the State Department of Education’s compliance
review procedures.
The funds appropriated in this item are available
on a one-time basis to support the closing of the
program.

2.
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312,888,000

6110-188-0001—For local assistance, Department of
Education (Proposition 98), Program 10.10-School
Apportionments Deferred Maintenance, for transfer
to the State School Deferred Maintenance Fund.....
Provisions:

The funds appropriated in this item shall be
transferred to the State School Deferred Mainte-

1.

nance Fund and are available for funding appli-
cations received by the Department of General
Services, Office of Public School Construction
for the purpose of payments to school districts
for deferred maintenance projects pursuant to
Section 17584 of the Education Code.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

2.

416,254,000

6110-189-0001—For local assistance, Department of
Education (Proposition 98), Program 20.20.020.005-
Instructional Support, for transfer to State Instruc-
tional Materials Fund pursuant to Article 3 (com-
mencing with Section 60240) of Chapter 2 of Part
33 of Division 4 of Title 2 of the Education Code
(Instructional Materials Block Grant)......................
Provisions:

The funds in this item shall be allocated to
school districts to purchase standards-aligned
instructional materials.

1.

Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

2.

The funds appropriated in this item reflect an
adjustment to the base funding of 0.0 percent

3.

for the annual adjustment in statewide average
daily attendance.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

4.

47,248,000

6110-190-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 10.10.021-
School Apportionments, Community Day Schools
established pursuant to Article 3 (commencing with
Section 48660) of Chapter 4 of Part 27 of Division
4 of Title 2 of the Education Code...........................
Provisions:

Funds appropriated in this item shall not be
available for the purposes of Section 41972 of
the Education Code.

1.

Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

2.
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An additional $4,751,000 in expenditures for
this item has been deferred until the 2011–12
fiscal year.

3.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

4.

32,380,000

6110-193-0001—For local assistance, State Department
of Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 20.60-Staff
Development............................................................
Schedule:

2,131,000

20.60.070-Instructional Support:
Bilingual Teacher Training Assis-
tance Program................................

(1)

29,848,000
20.60.060-Instructional Support:
Teacher Peer Review.....................

(2)

401,000

20.60.110-Instructional Support:
Improving School Effectiveness-
Reader Services for Blind Teach-
ers..................................................

(3)

Provisions:
The amount appropriated in Schedule (1) shall
be allocated for the purposes of the Bilingual

1.

Teacher Training Assistance Program estab-
lished by Article 4 (commencing with Section
52180) of Chapter 7 of Part 28 of Division 4 of
Title 2 of the Education Code.
Of the funds appropriated in Schedule (1), $0 is
to reflect a cost-of-living adjustment.

2.

The funds appropriated in Schedule (2) shall be
allocated in accordance with Article 4.5 (com-

3.

mencing with Section 44500) of Chapter 3 of
Part 25 of Division 3 of Title 2 of the Education
Code. If the funds are insufficient to fully fund
growth in this program, the State Department of
Education may adjust the per-participant rate to
conform to available funds. Funds appropriated
in Schedule (2) include $0 to reflect a cost-of-
living adjustment.
The amount appropriated in Schedule (3) shall
be allocated for the purposes of the Reader Ser-

4.

vices for Blind Teachers Program, for transfer
to the Reader Employment Fund established by
Section 45371 of the Education Code for the
purposes of Section 44925 of the Education
Code.
Of the funds appropriated in Schedule (3), $0 is
to reflect a cost-of-living adjustment.

5.
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The funds appropriated in this item reflect an
adjustment to the base funding of 0.0 percent

6.

for the annual adjustment in statewide average
daily attendance.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

7.

23,576,000

6110-193-0890—For local assistance, Department of
Education, Program 20.60-Instructional Support,
Part B of Title II of the Elementary and Secondary
Education Act (Mathematics and Science Partnership
Grants) payable from the Federal Trust Fund..........
Provisions:

Of the funds appropriated in this item,
$3,000,000 is provided in one-time carryover

1.

funds to support the California Mathematics and
Science Partnership Program.

3,000,000

6110-195-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 20.60.140-Staff
Development: Teacher Improvement, Teacher Incen-
tives National Board Certification...........................
Provisions:

The funds appropriated in this item shall be for
the purpose of providing incentive grants to

1.

teachers with certification by the National Board
for Professional Teaching Standards that are
teaching in low-performing schools pursuant to
Article 13 (commencing with Section 44395) of
Chapter 2 of Part 25 of Division 3 of Title 2 of
the Education Code.
The State Department of Education shall not
approve new applications from, or new award

2.

incentive grants to, teacher participants not al-
ready approved in the 2008–09 or prior grant
application processes.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

3.

316,836,000

6110-195-0890—For local assistance, Department of
Education, Program 20.60-Instructional Support,
Part A of Title II of the Elementary and Secondary
Education Act (Teacher and Principal Training and
Recruiting Fund), payable from the Federal Trust
Fund.........................................................................
Schedule:

310,932,000
20.60.280-Improving Teacher
Quality Local Grants....................

(1)
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1,554,000
20.60.270-Administrator Training
Program.........................................

(2)

4,350,000
20.60.190.300-California Subject
Matter Projects...............................

(3)

Provisions:
The funds appropriated in Schedule (2) shall be
for the Administrator Training Program autho-

1.

rized pursuant to Article 4.6 (commencing with
Section 44510) of Chapter 3 of Part 25 of Divi-
sion 3 of Title 2 of the Education Code.
The funds appropriated in Schedule (3) shall be
for transfer to the University of California, which

2.

shall use the funds for the Subject Matter Pro-
jects pursuant to Article 1 (commencing with
Section 99200) of Chapter 5 of Part 65 of Divi-
sion 14 of Title 3 of the Education Code.
Of the funds appropriated in Schedule (2), up to
$500,000 may be used to provide professional

3.

development for private school teachers and
administrators in accordance with federal law.
By October 15 of each year, the State Depart-
ment of Education shall submit to the appropri-
ate budget and policy committees of the Legisla-
ture, the Legislative Analyst’s Office, and the
Department of Finance a report of the number
of private school teachers and administrators
served under this provision and the type of pro-
fessional development provided.

1,508,848,000

6110-196-0001—For local assistance, Department of
Education (Proposition 98), for transfer by the
Controller to Section A of the State School Fund,
for allocation by the Superintendent of Public In-
struction to school districts, county offices of edu-
cation, and other agencies for the purposes of
Proposition 98 educational programs funded in
this item, in lieu of the amount that otherwise
would be appropriated pursuant to any other
statute....................................................................
Schedule:

379,518,000

30.10.010-Special Program, Child
Development, Preschool Educa-
tion...............................................

(1)

1,683,503,000
30.10.020-Child Care Ser-
vices........................................

(1.5)
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758,374,000

30.10.020.001-
Special Program,
Child Develop-
ment, General
Child Develop-
ment Programs....

(a)

30,579,000

30.10.020.004-
Special Program,
Child Develop-
ment, Migrant Day
Care......................

(c)

251,770,000

30.10.020.007-
Special Program,
Child Develop-
ment, Alternative
Payment Pro-
gram...................

(d)

193,650,000

30.10.020.011-
Special Program,
Child Develop-
ment, Alternative
Payment Pro-
gram—Stage 2....

(e)

365,918,000

30.10.020.012-
Special Program,
Child Develop-
ment, Alternative
Payment Pro-
gram—Stage 3
Setaside..............

(f)

18,688,000

30.10.020.008-
Special Program,
Child Develop-
ment, Resource
and Referral..........

(g)

1,940,000

30.10.020.096-Spe-
cial Program, Child
Development, Al-
lowance for Handi-
capped....................

(j)

250,000

30.10.020.106-Spe-
cial Program, Child
Development, Cali-
fornia Child Care
Initiative.................

(k)
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47,115,000

30.10.020.901-
Special Program,
Child Develop-
ment, Quality Im-
provement.............

(l)

7,900,000

30.10.020.911-Spe-
cial Program, Child
Development, Cen-
tralized Eligibility
List.........................

(m)

3,319,000

30.10.020.920-Spe-
cial Program, Child
Development, Local
Planning Coun-
cils..........................

(n)

4,000,000

30.10.020.014-Spe-
cial Program, Child
Development, Ac-
counts Payable.......

(o)

0

30.10.020.908-Special Program,
Child Development, Cost-of-Living
Adjustments...................................

(3)

0

30.10.020.909-Special Program,
Child Development, Growth Adjust-
ments..............................................

(4)

−554,173,000

Amount payable from the Federal
Trust Fund (Item 6110-196-
0890)..........................................

(5)

Provisions:
Notwithstanding any other provision of law,
alternative payment child care programs

(a)1.

shall be subject to the rate ceilings estab-
lished in the Regional Market Rate Survey
of California child care and development
providers for provider payments. When ap-
proved pursuant to Section 8447 of the Edu-
cation Code, any changes to the market rate
limits, adjustment factors or regions shall
be utilized by the State Department of Edu-
cation, the California Community Colleges,
and the State Department of Social Services
in various programs under the jurisdiction
of these departments.
Notwithstanding any other provision of law,
the funds appropriated in this item for the

(b)

cost of licensed child care services provided
through alternative payment or voucher
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programs including those provided under
Article 3 (commencing with Section 8220)
and Article 15.5 (commencing with Section
8350) of Chapter 2 of Part 6 of Division 1
of Title 1 of the Education Code shall be
used only to reimburse child care costs up
to the 85th percentile of the rates charged
by providers offering the same type of child
care for the same age child in that region,
based on the 2005 Regional Market Rate
Survey data.
Notwithstanding any other provision of law,
the funds appropriated in this item for the

(c)

cost of license-exempt child care services
provided through alternative payment or
voucher programs including those provided
under Article 3 (commencing with Section
8220) and Article 15.5 (commencing with
Section 8350) of Chapter 2 of Part 6 of Di-
vision 1 of Title 1 of the Education Code
shall be used only to reimburse license-ex-
empt child care costs up to 80 percent of the
regional reimbursement rate limits estab-
lished for family child care homes.

Of the amount appropriated in Schedule (1),
$50,000,000 is available for prekindergarten and

2.

family literacy preschool programs pursuant to
Chapter 211 of the Statutes of 2006. Of the
amount appropriated in Schedule (1), $5,000,000
is available for the provision of wraparound care
to children enrolled in state preschool programs.
The Superintendent of Public Instruction shall
assign priority for these funds to children en-
rolled in prekindergarten and family literacy
preschool programs authorized by Section
8238.4 of the Education Code.
Funds in Schedule (1.5)(l) shall be reserved for
activities to improve the quality and availability
of child care, pursuant to the following:

3.

$2,002,671 is for the schoolage care and re-
source and referral earmark.

(a)

$11,342,626 is for the infant and toddler
earmark and shall be used for increasing the

(b)

supply of quality child care for infants and
toddlers.
$664,000 in one-time federal funding is
available for use in the 2010–11 fiscal year.

(c)
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The remaining funds shall be used for child
care and development quality expenditures
identified by the State Department of Educa-
tion (SDE) and approved by the Department
of Finance.
From the remaining funds in Schedule
(1.5)(l), the following amounts shall be allo-

(d)

cated for the following purposes: $3,591,000
to train former CalWORKs recipients as
child care teachers, for which administrative
costs shall be minimized to allow for maxi-
mum enrollment, with priority for funding
given to programs at community colleges
that have demonstrated high completion
rates; $1,250,000 for training license-exempt
child care providers, with priority given to
participants serving subsidized children;
$12,300,000 from federal funds for contract-
ing with the State Department of Social
Services (DSS) for increased inspections of
child care facilities; $1,000,000 for Trustline
registration workload (Chapter 3.35 (com-
mencing with Section 1596.60) of Division
2 of the Health and Safety Code); $500,000
for health and safety training for licensed
and exempt child care providers; $75,000
for the Health Hotline for activities until
October 1, 2010; $81,000 for the infant-
toddler specialists for Health Line for activ-
ities until October 1, 2010; and $75,000, for
activities until October 1, 2010, to imple-
ment a technical assistance program to child
care providers in accessing financing for
renovation, expansion, or construction of
child care facilities. Of the amounts speci-
fied in this provision, first priority shall be
to fully fund Trustline registration workload
as determined by the DSS in conjunction
with the SDE.
$114,000 is for preschool education projects,
including, but not limited to, those operated

(e)

by the public television stations in Redding,
Sacramento, San Francisco, San Jose, Los
Angeles, Fresno, San Diego, and Eureka.
These funds shall be available for activities
until October 1, 2010.
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$63,000 is for the Child Development Permit
Matrix Professional Growth Advisors pro-

(f)

gram to train child care providers to become
Professional Growth Advisors and advise
other child care providers on the process of
seeking Child Development Permits. These
funds shall be available for activities until
October 1, 2010.
Notwithstanding any other provision of law,
Sections 8279.4, 8279.5, and 8279.6 of the

(g)

Education Code are suspended effective
October 1, 2010 for the 2010–11 fiscal year.

Of the amount appropriated in Schedule (1.5)(l),
$11,825,000 shall be for child care worker re-

4.

cruitment and retention programs pursuant to
Section 8279.7 of the Education Code, and
$320,000 shall be for the Child Development
Training Consortium.

The State Department of Education (SDE)
shall conduct monthly analyses of Cal-

(a)5.

WORKs Stage 2 and Stage 3 caseloads and
expenditures and adjust agency contract
maximum reimbursement amounts and allo-
cations as necessary to ensure funds are
distributed proportionally to need. The SDE
shall share monthly caseload analyses with
the State Department of Social Services
(DSS).
The SDE shall provide quarterly information
regarding the sufficiency of funding for

(b)

Stage 2 to DSS. The SDE shall provide
caseloads, expenditures, allocations, unit
costs, family fees, and other key variables
and assumptions used in determining the
sufficiency of state allocations. Detailed
backup by month and on a county-by-county
basis shall be provided to the DSS at least
on a quarterly basis for comparisons with
Stage 1 trends.
By September 30 and March 30 of each
year, the SDE shall ensure that detailed

(c)

caseload and expenditure data, through the
most recent period for Stage 2 along with
all relevant assumptions, is provided to DSS
to facilitate budget development. The de-
tailed data provided shall include actual and
projected monthly caseload from Stage 2
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scheduled to time off of their transitional
child care benefit from the last actual month
reported by agencies through the next two
fiscal years as well as local attrition experi-
ence. DSS shall utilize data provided by the
SDE, including key variables from the prior
fiscal year and the first two months of the
current fiscal year, to provide coordinated
estimates in November of each year for
Stage 1 and 2 child care for preparation of
the Governor’s Budget, and shall utilize data
from at least the first two quarters of the
current fiscal year, and any additional
monthly data as they become available for
preparation of the May Revision. The DSS
shall share its assumptions and methodology
with the SDE in the preparation of the Gov-
ernor’s Budget.
The SDE shall coordinate with the DSS to
identify annual general subsidized child care

(d)

program expenditures for Temporary Assis-
tance for Needy Families-eligible children.
The SDE shall modify existing reporting
forms as necessary to capture this data.
The SDE shall provide to the DSS, upon re-
quest, access to the information and data el-

(e)

ements necessary to comply with federal
reporting requirements and any other infor-
mation deemed necessary to improve estima-
tion of child care budgeting needs.
The SDE shall report on the number of
families disenrolled from Stage 3 and the

(f)

number of those that subsequently enroll in
the Alternative Payment program or are
transferred to another child care program.
The SDE shall also provide detailed expen-
diture and caseload data for Stage 3 similar
to that required for Stage 2, as specified in
subdivision (c), to DSS by September 30
and March 30 of each year.
Notwithstanding any other provision of law,
the funds in Schedule (1.5)(f) are reserved

(a)6.

exclusively for continuing child care for the
following: (a) former CalWORKs families
who are working, have left cash aid, and
have exhausted their two-year eligibility for
transitional services in either Stage 1 or 2
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pursuant to subdivision (c) of Section 8351
or Section 8353 of the Education Code, re-
spectively, but still meet eligibility require-
ments for receipt of subsidized child care
services, and (b) families who received
lump-sum diversion payments or diversion
services under Section 11266.5 of the Wel-
fare and Institutions Code and have spent
two years in Stage 2 off of cash aid, but still
meet eligibility requirements for receipt of
subsidized child care services.

Nonfederal funds appropriated in this item which
have been budgeted to meet the state’s Tempo-

7.

rary Assistance for Needy Families maintenance-
of-effort requirement established pursuant to the
federal Personal Responsibility and Work Op-
portunity Reconciliation Act of 1996 (P.L. 104-
193) may not be expended in any way that would
cause their disqualification as a federally allow-
able maintenance-of-effort expenditure.

Notwithstanding any other provision of law,
the income eligibility limits pursuant to

(a)8.

Section 8263.1 of the Education Code that
were in effect for the 2007–08 fiscal year
shall remain in effect for the 2010–11 fiscal
year.
Notwithstanding any other provision of law,
the family fee schedule that was in effect for

(b)

the 2007–08, 2008–09, and 2009–10 fiscal
years shall remain in effect for the 2010–11
fiscal year, and shall retain a flat fee per
family.

Of the amounts provided in this item, $0 is to
reflect a cost-of-living adjustment for Schedules

9.

(1), (1.5)(a), (1.5)(c), (1.5)(d), (1.5)(g), (1.5)(i),
(1.5)(j), and (1.5)(n). The maximum standard
reimbursement rate shall not exceed $34.38 per
day for general child care programs and $21.22
per day for state preschool programs. Further-
more, the migrant child care and Cal-SAFE child
care programs shall adhere to the maximum
standard reimbursement rates as prescribed for
the general child care programs. All other rates
and adjustment factors shall conform.
Of the amounts provided in this item, $0 is
available to provide a growth adjustment for

10.
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Schedules (1), (1.5)(a), (1.5)(c), (1.5)(d), (1.5)(i),
and (1.5)(j).
Notwithstanding any other provision of law, the
funds in Schedule (1.5)(m) are appropriated ex-

11.

clusively for developing and maintaining a cen-
tralized eligibility list in each county pursuant
to Section 8227 of the Education Code. By
November 1 of each year, the State Department
of Education shall provide a status report on
implementing eligibility lists in each county,
which shall include, but is not limited to, the
cost of implementation and operation of the eli-
gibility lists in each county, and the number of
children and families on the list for each county.
Notwithstanding Section 8278.3 of the Education
Code or any other provision of law, up to

12.

$5,000,000 of the Child Care Facilities Revolv-
ing Fund balance may be allocated for use on a
one-time basis for renovations and repairs to
meet health and safety standards, to comply with
the federal Americans with Disabilities Act of
1990 (42 U.S.C. Sec. 12101 et seq.), and to
perform emergency repairs, that were the result
of an unforeseen event and are necessary to
maintain continued normal operation of the child
care and development program. These funds
shall be made available to school districts and
contracting agencies that provide subsidized
center-based services pursuant to the Child Care
and Development Services Act (Chapter 2
(commencing with Section 8200) of Part 6 of
Division 1 of Title 1 of the Education Code).
The State Department of Education shall provide
the study on the characteristics of families and

13.

costs of care pursuant to Provision 13 of Item
6110-196-0001 of the Budget Act of 2009 (Ch.
1, 2009–10 3rd Ex. Sess., as revised by Ch. 1,
2009–10 4th Ex. Sess.) to the State Department
of Social Services, the Department of Finance,
and the Legislative Analyst no later than March
1, 2011.
Notwithstanding any other provision of law,
funds in Schedule (1.5)(o) are available for ac-

14.

counts payable for non-CalWORKs child care
programs and to reimburse non-CalWORKs al-
ternative payment programs for actual and allow-
able costs incurred for additional services, pur-
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suant to Section 8222.1 of the Education Code.
The State Department of Education shall give
priority for the allocation of these funds for ac-
counts payable.

Notwithstanding Section 8450 of the Educa-
tion Code, for contracts issued pursuant to

(a)15.

Sections 8230, 8235, 8240, and 8250 of the
Education Code, the Superintendent shall
offset the 2010–11 apportionments with
funds maintained in a contractor’s Center-
based reserve account within the child devel-
opment fund as of June 30, 2010. The offset
of apportionments shall continue until such
time that the reserve account balance is 5
percent of the sum of the contract maximum
reimbursable amount(s) contributing to the
Center-based reserve account. Notwithstand-
ing Section 26.00, the State Department of
Education may transfer expenditure authori-
ty between Schedules (1), (1.5)(a), (1.5)(c),
and (1.5)(j), for the purpose of implementing
this subdivision subject to approval of a
budget revision by the Department of Fi-
nance.
In the event that $83,100,000 of savings re-
flected in this item are not achievable

(b)

through the authority in subdivision (a), the
State Department of Education may conduct
quarterly analyses of fiscal and attendance
reports for the 2010–11 fiscal year for all
contracts and may adjust contract maximum
reimbursable amounts due to the underuti-
lization of funds in order to achieve this
savings target. Article 18 (commencing with
Section 8400) of Part 6 of Division 1 of Title
1 of the Education Code and Section 18301
of Title 5 of the California Code of Regula-
tions are not applicable to the contract adjust-
ments specified in this subdivision.

Notwithstanding any other provision of law, the
Local Planning Councils shall meet the require-

16.

ments of Section 8499.5 of the Education Code
to the extent feasible and to the extent data is
readily accessible.
Notwithstanding the rulemaking provisions of
the Administrative Procedure Act (Chapter 3.5

17.

(commencing with Section 11340) of Part 1 of
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Division 3 of Title 2 of the Government Code),
the State Department of Social Services or State
Department of Education may implement Provi-
sion (1)(c) through all-county letters, manage-
ment bulletins, or similar instructions.

554,173,000

6110-196-0890—For local assistance, Department of
Education, Program 30—Child Development Pro-
grams, payable from the Federal Trust Fund...........
Provisions:

Notwithstanding any other provision of law, the
funds appropriated in this item, to the extent

1.

permissible under federal law, are subject to
Section 8262 of the Education Code.
Of the funds appropriated in this item,
$10,000,000 is from the transfer of funds, pur-

2.

suant to Item 5180-402, from the federal Tempo-
rary Assistance for Needy Families (TANF)
Block Grant administered by the State Depart-
ment of Social Services to the federal Child Care
and Development Block Grant for Stage 2 child
care.
Of the funds appropriated in this item, $664,000
is available on a one-time basis for quality pro-

4.

jects from federal Child Care and Development
Block Grant funds appropriated prior to the
2010–11 federal fiscal year.
Of the funds appropriated in this item,
$23,738,000 is available on a one-time basis for

5.

CalWORKs Stage 3 child care from federal
Child Care and Development Block Grant funds
appropriated prior to the 2010–11 federal fiscal
year.

174,034,000

6110-197-0890—For local assistance, Department of
Education, payable from the Federal Trust Fund,
21st Century Community Learning Centers Pro-
gram.........................................................................
Schedule:

174,034,000

30.10.080-Special Program, Child
Development, 21st Century Com-
munity Learning Centers Pro-
gram.............................................

(1)

Provisions:
The State Department of Education shall provide
an annual report to the Legislature and Director

1.

of Finance by November 1 of each year that
identifies by cohort for the previous fiscal year
each high school program funded, the amount
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of the annual grant and actual funds expended,
the numbers of pupils served and planned to be
served, and the average cost per pupil per day.
If the average cost per pupil per day exceeds $10
per day, the department shall provide specific
reasons why the costs are justified and cannot
be reduced. In calculating cost per pupil per day,
the department shall not count attendance unless
the pupil is under the direct supervision of after
school program staff funded through the grant.
Additionally, the department shall calculate cost
per day on the basis of the equivalent of a three-
hour day for 180 days per school year. The de-
partment shall also identify for each program,
as applicable, if the attendance of pupils is re-
stricted to any particular subgroup of pupils at
the school in which the program is located. If
such restrictions exist, the department shall
provide an explanation of the circumstances and
necessity therefor.
Of the funding provided in this item $44,663,000
is available from one-time carryover funds from
prior years.

2.

The State Department of Education shall, by
March 1 of each year, provide a report to the

3.

Director of Finance and the Legislative Analyst’s
Office that includes, but is not limited to, alloca-
tion and expenditure data for all programs
funded in this item in the past three years, the
reasons for carryover, and the planned uses of
carryover funds.

57,905,000

6110-198-0001—For local assistance, Department of
Education (Proposition 98), for transfer by the Con-
troller to Section A of the State School Fund, for
allocation to school districts and county offices of
education, in lieu of the amount that otherwise would
be appropriated pursuant to statute..........................
Schedule:

19,800,000
20.60.220-Cal-SAFE Academic and
Supportive Services.......................

(1)

13,327,000

20.60.221-All Services for Non-
converting Pregnant Minors Pro-
grams.............................................

(2)

24,778,00030.10.020-Cal-SAFE Child Care....(3)
Provisions:

The amounts appropriated in Schedules (1), (2),
and (3) are based on estimates of the amounts

1.
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required by existing programs for operation of
Cal-SAFE programs in the current year. By Oc-
tober 31 of each year, the State Department of
Education (SDE) shall submit to the Department
of Finance current expenditure data for both the
prior fiscal year and the current year showing
each agency’s allocation and supporting detail
including average daily attendance and child
care attendance and enrollment data. The SDE
shall also provide estimates of average daily at-
tendance and child care to be provided in the
budget year.
Funds appropriated in Schedule (2) are available
to provide funding for all child care, as well as

2.

both academic and supportive services for pro-
grams choosing to retain their Pregnant Minors
Program revenue limit. Notwithstanding any
other provision of law, the State Department of
Education shall compute allocations to these
agencies using the respective agencies’ 1998–99
Pregnant Minors Program revenue limits. Fur-
ther, notwithstanding any other provision of law,
programs which choose to retain their Pregnant
Minors Program revenue limit rather than con-
vert to the Cal-SAFE revenue limit must provide
child care within the revenue limit funding for
children of pupils comprising base year average
daily attendance.
Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

3.

The funds appropriated in this item reflect an
adjustment to the base funding of 0.0 percent

4.

for the annual adjustment in statewide average
daily attendance. No funds may be allocated for
the addition of new Cal-SAFE agencies unless
an existing grantee ceases providing services.
Any allocations for new agencies shall be limited
to the amount previously allocated to the agency
withdrawing services; however, in no case shall
allocations for authorized agencies exceed the
amount appropriated in this item.
Notwithstanding Section 26.00, the State Depart-
ment of Education may transfer expenditure au-

5.

thority between Schedule (1) Cal-SAFE Academ-
ic and Supportive Services and Schedule (2) All
Services for Nonconverting Pregnant Minors
Programs, to accurately reflect expenditures in
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these programs, upon approval of the Depart-
ment of Finance and notification of the Legisla-
ture.
In the event that funding in this item is insuffi-
cient to serve all eligible pupils, the State Depart-

6.

ment of Education shall prorate the amounts in
Schedules (1) and (2).
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

7.

110,137,000

6110-198-0890—For local assistance, Department of
Education, American Recovery and Reinvestment
Act (P.L. 111-5), payable from the Federal Trust
Fund.........................................................................
Schedule:

17,347,000

30.10.020.001-Special Program,
Child Development, General Child
Development Programs.................

(1)

18,830,000

30.10.020.007-Special Program,
Child Development, Alternative
Payment Program..........................

(2)

36,272,000

30.10.020.011-Special Program,
Child Development, Alternative
Payment Program-Stage 2.............

(3)

18,905,000

30.10.020.012-Special Program,
Child Development, Alternative
Payment Program-Stage 3.............

(4)

18,783,000

30.10.020.901-Special Program,
Child Development, Quality Im-
provement......................................

(5)

Provisions:
Of the funds appropriated in Schedule (5),
$5,273,000 is for activities to improve the qual-

1.

ity of child care for infants and toddlers and
$1,758,000 is for the improvement of the quality
of care for children from birth to five years of
age, as identified by the State Department of
Education and approved by the Department of
Finance.
The State Department of Education shall ensure
that provider contracts include provisions that

2.

advise families receiving services with American
Recovery and Reinvestment Act funds in Gener-
al Child Care and Alternative Payment programs
that they will cease to receive services when
these funds are exhausted, unless they can be
accommodated through attrition in capped pro-
grams funded with Proposition 98 General Fund
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funds, federal base Child Care and Development
Block Grant funds, or both.

2,603,000

6110-199-0890—For local assistance, Department of
Education, American Recovery and Reinvestment
Act (P.L. 111-5), payable from the Federal Trust
Fund.........................................................................
Provisions:

The funds appropriated in this item are made
available through a three-year grant under the

1.

American Recovery and Reinvestment Act to
support the activities of the State Advisory
Council on Early Childhood Education and Care
(ELAC) established pursuant to Executive Order
S-23-09. The State Department of Education
shall allocate these funds in a manner consistent
with the state’s approved application for these
funds and as further directed by the ELAC.
Of the funds appropriated in this item, $117,000
shall be transferred to Item 6110-001-0890 for

2.

state operations costs to support the activities of
the State Advisory Council on Early Childhood
Education and Care, subject to approval of a
budget revision by the Department of Finance.

1,017,000

6110-201-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 30.20.010-
Child Nutrition School Breakfast and Summer Food
Service Program grants pursuant to Article 11
(commencing with Section 49550.3) of Chapter 9
of Part 27 of the Education Code.............................

2,160,081,000

6110-201-0890—For local assistance, Department of
Education, Program 30.20-Child Nutrition, payable
from the Federal Trust Fund.................................
Schedule:

2,127,631,000
30.20.010-Child Nutrition Pro-
grams.........................................

(1)

32,450,000
30.20.040-Summer Food Service
Program.........................................

(2)

Provisions:
Of the amount appropriated in Schedule (1),
$7,988,000 is provided on a one-time basis for

1.

Fresh Fruit and Vegetable Program grants to
local educational agencies.

10,422,000

6110-202-0001—For local assistance, Department of
Education, Program 30.20.010-Child Nutrition Pro-
grams........................................................................
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Provisions:
Funds appropriated are for child nutrition pro-
grams pursuant to Section 41311 of the Educa-

1.

tion Code. Claims for reimbursement of meals
pursuant to this appropriation shall be submitted
no later than September 30, 2011, to be eligible
for reimbursement.
Funds appropriated shall be available for alloca-
tion in accordance with Section 49536 of the

2.

Education Code, except that the allocation shall
not be made based on all meals served, but based
on the number of meals that are served and that
qualify as free or reduced-price meals in accor-
dance with Sections 49501, 49550, and 49552
of the Education Code.
Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

3.

151,532,000

6110-203-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 30.20.010-
Child Nutrition Programs, established pursuant to
Sections 41311, 49501, 49536, 49550, 49552, and
49559 of the Education Code..................................
Schedule:

151,874,000
30.20.010-Child Nutrition Pro-
grams............................................

(1)

−342,000Reimbursements............................(2)
Provisions:

Funds appropriated in Schedule (1) shall be allo-
cated pursuant to Section 41311 of the Education

1.

Code. Claims for reimbursement of meals pur-
suant to this allocation shall be submitted by
school districts on or before September 30, 2011,
to be eligible for reimbursement.
Funds designated for child nutrition programs
in Schedule (1) shall be allocated in accordance

2.

with Section 49536 of the Education Code;
however, the allocation shall be based not on all
meals served, but on the number of meals that
are served and that qualify as free or reduced-
price meals in accordance with Sections 49501,
49550, and 49552 of the Education Code.
Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

3.

Of the funds appropriated in this item,
$17,488,000 is for the purpose of providing a

4.
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662,000

6110-150-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 10.30.051-
American Indian Early Childhood Education Pro-
gram established pursuant to former Chapter 6.5
(commencing with Section 52060) of Part 28 of Di-
vision 4 of Title 2 of the Education Code................
Provisions:

Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

1.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

2.

4,540,000

6110-151-0001—For support of Department of Education
(Proposition 98), for transfer to Section A of the
State School Fund, Program 10.30.50-California
American Indian Education Centers established
pursuant to Article 6 (commencing with Section
33380) of Chapter 3 of Part 20 of Division 2 of Title
2 of the Education Code..........................................
Provisions:

Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

1.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

2.

376,000

6110-152-0001—For local assistance, Department of
Education, Program 10.30.050-American Indian
Education Centers pursuant to Article 6 (commenc-
ing with Section 33380) of Chapter 3 of Part 20 of
Division 2 of Title 2 of the Education Code............

745,978,000

6110-156-0001—For local assistance, Department of
Education (Proposition 98), Program 10.50.010-In-
struction, for transfer to Section A of the State
School Fund, for allocation by the Superintendent
of Public Instruction to school districts, county of-
fices of education, and other agencies for the purpos-
es of Proposition 98 educational programs funded
by this item, in lieu of the amount that otherwise
would be appropriated pursuant to statute...............
Schedule:

745,978,00010.50.010.001-Adult Education....(1)

8,739,000

10.50.010.008-Remedial education
services for participants in the Cal-
WORKs program...........................

(2)

−8,739,000Reimbursements-CalWORKs........(3)
Provisions:

Credit for participating in adult education classes
or programs may be generated by a special day

1.
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class pupil only for days in which the pupil has
met the minimum day requirements set forth in
Section 46141 of the Education Code.
The funds appropriated in Schedule (2) consti-
tute the funding for both remedial education and

2.

job training services for participants in the Cal-
WORKs program (Article 3.2 (commencing with
Section 11320) of Chapter 2 of Part 3 of Divi-
sion 9 of the Welfare and Institutions Code).
Funds shall be apportioned by the Superinten-
dent of Public Instruction for direct instructional
costs only to school districts and regional occu-
pational centers and programs (ROC/Ps) that
certify that they are unable to provide education-
al services to CalWORKs recipients within their
adult education block entitlement or ROC/P
block entitlement, or both. Allocations shall be
distributed by the Superintendent of Public In-
struction as equal statewide dollar amounts,
based on the number of CalWORKs-eligible
family members served in the county.
Providers receiving funds under this item for
adult basic education, English as a Second Lan-

3.

guage, and English as a Second Language-Citi-
zenship for legal permanent residents, shall, to
the extent possible, grant priority for services to
immigrants facing the loss of federal benefits
under the federal Personal Responsibility and
Work Opportunity Reconciliation Act of 1996
(P.L. 104-193). Citizenship and naturalization
preparation services funded by this item shall
include, to the extent consistent with applicable
federal law, all of the following: (a) outreach
services, (b) assessment of skills, (c) instruction
and curriculum development, (d) professional
development, (e) citizenship testing, (f) natural-
ization preparation and assistance, and (g) region-
al and state coordination and program evalua-
tion.
The funds appropriated in Schedule (2) shall be
subject to the following:

4.

The funds shall be used only for educational
activities for welfare recipient pupils and

(a)

those in transition off of welfare. The educa-
tional activities shall be limited to those de-
signed to increase self-sufficiency, job
training, and work. These funds shall be
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used to supplement and not supplant existing
funds and services provided for welfare re-
cipient pupils and those in transition off of
welfare.
Notwithstanding any other provision of law,
each local educational agency’s individual

(b)

cap for the average daily attendance of adult
education and regional occupational centers
and programs (ROC/Ps) shall not be in-
creased as a result of the appropriations
made by this item.
Funds may be claimed by local educational
agencies for services provided to welfare

(c)

recipient pupils and those in transition off
of welfare pursuant to this section only if all
of the following occur:

Each local educational agency has met
the terms of the interagency agreement

(1)

between the State Department of Educa-
tion and the State Department of Social
Services pursuant to Provision 2.
Each local educational agency has fully
claimed its respective adult education

(2)

or ROC/Ps average daily attendance cap
for the current year.
Each local educational agency has
claimed the maximum allowable funds

(3)

available under the interagency agree-
ment pursuant to Provision 2.

Each local educational agency shall be reim-
bursed at the same rate as it would otherwise

(d)

receive for services provided pursuant to
this item or Item 6110-105-0001 or pursuant
to Section 1.80, and shall comply with the
program requirements for adult education
pursuant to Chapter 10 (commencing with
Section 52500) of Part 28 of Division 4 of
Title 2 of the Education Code, and ROC/Ps
requirements pursuant to Article 1 (com-
mencing with Section 52300) of, and Article
1.5 (commencing with Section 52335) of,
Chapter 9 of Part 28 of Division 4 of Title
2 of the Education Code, respectively.
Notwithstanding any other provision of law,
funds appropriated in this section for average

(e)

daily attendance (ADA) generated by partic-
ipants in the CalWORKs program may be
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apportioned on an advance basis to local
educational agencies based on anticipated
units of ADA if a prior application for this
additional ADA funding has been approved
by the Superintendent of Public Instruction.
The Legislature finds the need for good in-
formation on the role of local educational

(f)

agencies in providing services to individuals
who are eligible for or recipients of Cal-
WORKs assistance. This information in-
cludes the extent to which local educational
programs serve public assistance recipients
and the impact these services have on the
recipients’ ability to find jobs and become
self-supporting.
The State Department of Education shall
maintain a data and accountability system

(g)

to obtain information on education and job
training services provided through state-
funded adult education programs and region-
al occupational centers and programs. The
system shall collect information on (1) pro-
gram funding levels and sources, (2) charac-
teristics of participants, and (3) pupil and
program outcomes. The department shall
meet all information technology reporting
requirements of the State Chief Information
Officer.
As a condition of receiving funds provided
in Schedule (2) or any General Fund appro-

(h)

priation made to the State Department of
Education specifically for education and
training services to welfare recipient pupils
and those in transition off of welfare, local
adult education programs and regional occu-
pational centers and programs shall collect
program and participant data as described
in this item and as required by the State De-
partment of Education. The State Depart-
ment of Education shall require that local
providers submit to the state aggregate data
for the period July 1, 2011, to June 30, 2012,
inclusive.

Of the funds appropriated in this item, $0 is
provided for adjustments in average daily atten-

5.

dance. If growth funds are insufficient, the State
Department of Education may adjust the per-
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pupil growth rates to conform to available funds.
Additionally, $0 is to reflect a cost-of-living
adjustment.
An additional $45,896,000 in expenditures for
this item has been deferred until the 2012–13
fiscal year.

6.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

7.

87,659,000

6110-156-0890—For local assistance, Department of
Education, Program 10.50.010.001-Adult Education,
payable from the Federal Trust Fund.......................
Provisions:

The State Department of Education shall reim-
burse claims on a quarterly basis from qualifying

1.

community-based organizations that provide
adult basic education under this item.

Notwithstanding any other provision of law,
all nonlocal educational agencies (non-LEA)

(a)2.

receiving greater than $500,000 pursuant to
this item shall submit an annual organization-
al audit, as specified, to the State Depart-
ment of Education, Office of External Au-
dits.
   All audits shall be performed by one of
the following: (1) a certified public accoun-
tant possessing a valid license to practice
within California, (2) a member of the de-
partment’s staff of auditors, or (3) in-house
auditors, if the entity receiving funds pur-
suant to this item is a public agency, and if
the public agency has internal staff that per-
forms auditing functions and meets the tests
of independence found in Government Au-
diting Standards issued by the Comptroller
General of the United States.
   The audit shall be in accordance with State
Department of Education audit guidelines
and Office of Management and Budget
(OMB), Circular No. A-133, Audits of
States, Local Governments, and Non-Profit
Organizations.
   Non-LEA entities receiving funds pursuant
to this item shall submit the annual audit no
later than six months from the end of the
agency fiscal year. If, for any reason, the
contract is terminated during the contract
period, the audit shall cover the period from
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the beginning of the contract through the
date of termination.
   Non-LEA entities receiving funds pursuant
to this item shall be held liable for all depart-
ment costs incurred in obtaining an indepen-
dent audit if the contractor fails to produce
or submit an acceptable audit.
Notwithstanding any other provision of law,
the State Department of Education shall an-

(b)

nually submit to the Governor, Joint Legisla-
tive Budget Committee, and Joint Legisla-
tive Audit Committee limited-scope audit
reports of all subrecipients it is responsible
for monitoring that receive between $25,000
and $500,000 of federal awards, and that do
not have an organizationwide audit per-
formed. These limited-scope audits shall be
conducted in accordance with the State De-
partment of Education audit guidelines and
OMB, Circular No. A-133. The department
may charge audit costs to applicable federal
awards, as authorized by OMB, Circular No.
A-133 Section 230(b)(2).
   The limited-scope audits shall include
agreed-upon procedures engagements con-
ducted in accordance with either American
Institute of Certified Public Accountants
(AICPA) generally accepted auditing stan-
dards or attestation standards, and address
one or more of the following types of com-
pliance requirements: allowed or unallowed
activities, allowable costs and cost princi-
ples, eligibility, matching, level of effort,
earmarking, and reporting.
   The department shall contract for the lim-
ited-scope audits with a certified public ac-
countant possessing a valid license to prac-
tice within the state or with an independent
auditor.

On or before March 1 of each year, the State
Department of Education shall report to the ap-

3.

propriate subcommittees of the Assembly
Committee on Budget and the Senate Committee
on Budget and Fiscal Review on the following
aspects of Title II of the federal Workforce In-
vestment Act of 1998: (a) the makeup of those
adult education providers that applied for com-
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petitive grants under Title II and those that ob-
tained grants, by size, geographic location, and
type (school districts, community colleges,
community-based organizations, or other local
entities), (b) the extent to which participating
programs were able to meet planned perfor-
mance targets, and (c) a breakdown of the types
of courses (English as a Second Language
(ESL), ESL-Citizenship, adult basic education,
or adult secondary education) included in the
performance targets of participating agencies.
   It is the intent of the Legislature that the Leg-
islature and the department utilize the informa-
tion provided pursuant to this provision to (a)
evaluate whether any changes need to be made
to improve the implementation of the account-
ability-based funding system under Title II and
(b) evaluate the feasibility of any future expan-
sion of the accountability-based funding system
using state funds.
The State Department of Education shall contin-
ue to ensure that outcome measures for State

4.

Department of Mental Health and State Depart-
ment of Developmental Services clients are set
at a level where these clients will continue to be
eligible for adult education services in the cur-
rent fiscal year and beyond to the full extent
authorized under federal law. The State Depart-
ment of Education shall also consult with the
State Department of Mental Health, State Depart-
ment of Developmental Services, and Depart-
ment of Finance for this purpose.
Of the funds appropriated in this item,
$3,100,000 is provided in one-time carryover
funds for the federal Adult Education Program.

5.

18,670,000

6110-158-0001—For local assistance, Department of
Education (Proposition 98), for transfer by the Con-
troller to Section A of the State School Fund in lieu
of the amount that otherwise would be appropriated
pursuant to Section 41841.5 of the Education Code,
Program 10.50.010.002-Adults in Correctional Faci-
lities..........................................................................
Provisions:

Notwithstanding Section 41841.5 of the Educa-
tion Code, or any other provision of law, all of
the following shall apply:

1.
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The amount appropriated in this item and
any amount allocated for this program in

(a)

this act shall be the only funds available for
allocation by the Superintendent of Public
Instruction to school districts or county of-
fices of education for the Adults in Correc-
tional Facilities Program.
The amount appropriated in this item shall
be allocated based upon prior year rather
than current year expenditures.

(b)

Funding distributed to each local educational
agency (LEA) for reimbursement of services

(c)

provided in the prior fiscal year for the
Adults in Correctional Facilities Program
shall be limited to the amount received by
the agency for services provided in the
2009–10 fiscal year. Funding shall be re-
duced or eliminated, as appropriate, for any
LEA that reduces or eliminates services
provided under this program in the prior
fiscal year, as compared to the level of ser-
vices provided in the 2009–10 fiscal year.
Any funds remaining as a result of those
decreased levels of service shall be allocated
to provide support for new programs in ac-
cordance with Section 41841.8 of the Edu-
cation Code.
Funding appropriated in this item for growth
in average daily attendance (ADA) first shall

(d)

be allocated to programs that are funded for
20 units or less of ADA, up to a maximum
of 20 additional units of ADA per program.

Of the funds appropriated in this item, $0 is
provided for adjustments in average daily atten-

2.

dance. If growth funds are insufficient, the State
Department of Education may adjust the per-
pupil growth rates to conform to available funds.
Additionally, $0 is to reflect a cost-of-living
adjustment.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

3.

3,117,119,000

6110-161-0001—For local assistance, Department of
Education (Proposition 98), Program 10.60-Special
Education Programs for Exceptional Children.....
Schedule:

3,046,216,000
10.60.050.003-Special education
instruction.................................

(1)
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85,298,000

10.60.050.080-Early Education
Program for Individuals with Excep-
tional Needs...................................

(2)

−14,395,000
Reimbursements for Early Educa-
tion Program, Part C....................

(3)

Provisions:
Funds appropriated by this item are for transfer
by the Controller to Section A of the State

1.

School Fund, in lieu of the amount that other-
wise would be appropriated for transfer from
the General Fund in the State Treasury to Section
A of the State School Fund for the 2011–12 fis-
cal year pursuant to Sections 14002 and 41301
of the Education Code, for apportionment pur-
suant to Part 30 (commencing with Section
56000) of Division 4 of Title 2 of the Education
Code, superseding all prior law.
Of the funds appropriated in Schedule (1), up to
$13,195,000, plus any cost-of-living adjustment,

2.

shall be available for the purchase, repair, and
inventory maintenance of specialized books,
materials, and equipment for pupils with low-
incidence disabilities, as defined in Section
56026.5 of the Education Code.
Of the funds appropriated in Schedule (1), up to
$10,081,000, plus any cost-of-living adjustment,

3.

shall be available for the purposes of vocational
training and job placement for special education
pupils through Project Workability I pursuant
to Article 3 (commencing with Section 56470)
of Chapter 4.5 of Part 30 of Division 4 of Title
2 of the Education Code. As a condition of re-
ceiving these funds, each local educational
agency shall certify that the amount of nonfeder-
al resources, exclusive of funds received pur-
suant to this provision, devoted to the provision
of vocational education for special education
pupils shall be maintained at or above the level
provided in the 1984–85 fiscal year. The Super-
intendent of Public Instruction may waive this
requirement for local educational agencies that
demonstrate that the requirement would impose
a severe hardship.
Of the funds appropriated in Schedule (1), up to
$5,258,000, plus any cost-of-living adjustment

4.

(COLA), shall be available for regional occupa-
tional centers and programs that serve pupils
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having disabilities; up to $88,542,000, plus any
COLA, shall be available for regionalized pro-
gram specialist services; and up to $2,687,000,
plus any COLA, shall be available for small
special education local plan areas (SELPAs)
pursuant to Section 56836.24 of the Education
Code.
Of the funds appropriated in Schedule (1), up to
$3,000,000 is provided for extraordinary costs

5.

associated with single placements in nonpublic,
nonsectarian schools, pursuant to Section
56836.21 of the Education Code. Pursuant to
legislation, these funds shall also provide reim-
bursement for costs associated with pupils resid-
ing in licensed children’s institutes.
Of the funds appropriated in Schedule (1), up to
$179,930,000, plus any cost-of-living adjustment

6.

(COLA), is available to fund the costs of chil-
dren placed in licensed children’s institutions
who attend nonpublic schools based on the
funding formula authorized in Chapter 914 of
the Statutes of 2004.
Funds available for infant units shall be allocated
with the following average number of pupils per
unit:

7.

For special classes and centers—16.(a)
For resource specialist programs—24.(b)
For designated instructional services—16.(c)

Notwithstanding any other provision of law,
early education programs for infants and toddlers

8.

shall be offered for 200 days. Funds appropriated
in Schedule (2) shall be allocated by the State
Department of Education for the 2011–12 fiscal
year to those programs receiving allocations for
instructional units pursuant to Section 56432 of
the Education Code for the Early Education
Program for Individuals with Exceptional Needs
operated pursuant to Chapter 4.4 (commencing
with Section 56425) of Part 30 of Division 4 of
Title 2 of the Education Code, based on comput-
ing 200-day entitlements. Notwithstanding any
other provision of law, funds in Schedule (2)
shall be used only for the purposes specified in
Provisions 10 and 11.
Notwithstanding any other provision of law,
state funds appropriated in Schedule (2) in ex-

9.

cess of the amount necessary to fund the
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deficited entitlements pursuant to Section 56432
of the Education Code and Provision 10 shall
be available for allocation by the State Depart-
ment of Education to local educational agencies
for the operation of programs serving solely low-
incidence infants and toddlers pursuant to Title
14 (commencing with Section 95000) of the
Government Code. These funds shall be allocat-
ed to each local educational agency for each
solely low-incidence child through age two in
excess of the number of solely low-incidence
children through age two served by the local
educational agency during the 1992–93 fiscal
year and reported on the April 1993 pupil count.
These funds shall only be allocated if the amount
of reimbursement received from the State Depart-
ment of Developmental Services is insufficient
to fully fund the costs of operating the Early In-
tervention Program, as authorized by Title 14
(commencing with Section 95000) of the Gov-
ernment Code.
The State Department of Education, through
coordination with the special education local

10.

plan areas, shall ensure local interagency coordi-
nation and collaboration in the provision of early
intervention services, including local training
activities, child-find activities, public awareness,
and the family resource center activities.
Funds appropriated in this item, unless otherwise
specified, are available for the sole purpose of

11.

funding 2011–12 fiscal year special education
program costs and shall not be used to fund any
prior year adjustments, claims, or costs.
Of the amount provided in Schedule (1), up to
$188,000, plus any cost-of-living adjustment,

12.

shall be available to fully fund the declining en-
rollment of necessary small special education
local plan areas pursuant to Chapter 551 of the
Statutes of 2001.
Pursuant to Section 56427 of the Education
Code, of the funds appropriated in Schedule (1),

13.

up to $2,324,000 may be used to provide funding
for infant programs, and may be used for those
programs that do not qualify for funding pur-
suant to Section 56432 of the Education Code.
Of the funds appropriated in Schedule (1), up to
$29,478,000 shall be allocated to local education-

14.
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al agencies for the purposes of Project Workabil-
ity I.
Of the funds appropriated in Schedule (1), up to
$1,700,000 shall be used to provide specialized

15.

services to pupils with low-incidence disabilities,
as defined in Section 56026.5 of the Education
Code.
Of the funds appropriated in Schedule (1), up to
$1,117,000 shall be used for a personnel devel-

16.

opment program. This program shall include
state-sponsored staff development for special
education personnel to have the necessary con-
tent knowledge and skills to serve children with
disabilities. This funding may include training
and services targeting special education teachers
and related service personnel that teach core
academic or multiple subjects to meet the appli-
cable special education requirements of the Indi-
viduals with Disabilities Education Improvement
Act of 2004 (20 U.S.C. Sec. 1400 et seq.).
Of the funds appropriated in Schedule (1), up to
$200,000 shall be used for research and training
in cross-cultural assessments.

17.

Of the amount specified in Schedule (1), up to
$31,000,000 shall be available only to provide

18.

educationally related mental health services, in-
cluding out-of-home residential services for
emotionally disturbed pupils, required by an in-
dividualized education program pursuant to the
federal Individuals with Disabilities Education
Improvement Act of 2004 (20 U.S.C. Sec. 1400
et seq.). The Superintendent of Public Instruction
shall allocate these funds to special education
local plan areas on a one-time basis in the
2011–12 fiscal year based upon an equal rate
per pupil using the methodology specified in
Section 56836.07 of the Education Code.
Of the amount provided in Schedule (1), $0 is
to reflect a cost-of-living adjustment.

19.

Of the amount provided in Schedule (2), $0 is
to reflect a cost-of-living adjustment.

20.

Of the amount appropriated in this item, up to
$1,480,000 is available for the state’s share of

21.

costs in the settlement of Emma C. v. Delaine
Eastin, et al. (N.D. Cal. No. C96-4179TEH).
The State Department of Education shall report
by January 1, 2012, to the fiscal committees of
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both houses of the Legislature, the Department
of Finance, and the Legislative Analyst’s Office
on the planned use of the additional special edu-
cation funds provided to the Ravenswood Ele-
mentary School District pursuant to this settle-
ment. The report shall also provide the State
Department of Education’s best estimate of when
this supplemental funding will no longer be re-
quired by the court. The State Department of
Education shall comply with the requirements
of Section 948 of the Government Code in any
further request for funds to satisfy this settle-
ment.
Of the funds appropriated in this item, up to
$2,500,000 shall be allocated directly to special

22.

education local plan areas for a personnel devel-
opment program that meets the highly qualified
teacher requirements and ensures that all person-
nel necessary to carry out this part are appropri-
ately and adequately prepared, subject to the re-
quirements of paragraph (14) of subdivision (a)
of Section 612 of the federal Individuals with
Disabilities Education Improvement Act of 2004
(20 U.S.C. Sec. 1400 et seq.) and Section 2122
of the federal Elementary and Secondary Educa-
tion Act of 1965 (20 U.S.C. Sec. 6301 et seq.).
The local in-service programs shall include a
parent training component and may include a
staff training component, and may include a
special education teacher component for special
education service personnel and paraprofession-
als, consistent with state certification and licens-
ing requirements. Use of these funds shall be
described in the local plans. These funds may
be used to provide training in alternative dispute
resolution and the local mediation of disputes.
All programs are to include evaluation compo-
nents.
Notwithstanding any other provision of law,
state funds appropriated in Schedule (1) in ex-

23.

cess of the amount necessary to fund the defined
entitlement shall be to fulfill other shortages in
entitlements budgeted in this schedule by the
State Department of Education, upon Depart-
ment of Finance approval, to any program
funded under Schedule (1).
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The funds appropriated in this item reflect an
adjustment to the base funding of 0.23 percent

24.

for the annual adjustment in statewide average
daily attendance.
Of the funds appropriated in Schedule (1), the
amount resulting from increases in federal funds

25.

reflected in the calculation performed in para-
graph (1) of subdivision (c) of Section 56836.08
of the Education Code shall be allocated based
on an equal amount per average daily attendance
and added to each special education local plan
area’s base funding, consistent with paragraphs
(1) to (4), inclusive, of subdivision (b) of Section
56836.158 of the Education Code. When the fi-
nal amount is determined, the State Department
of Education shall provide this information to
the Department of Finance and the budget com-
mittees of each house of the Legislature.
Of the amount specified in Schedule (1),
$218,786,000 shall be available only to provide

26.

educationally related mental health services, in-
cluding out-of-home residential services for
emotionally disturbed pupils, required by an in-
dividualized education program pursuant to the
federal Individuals with Disabilities Education
Improvement Act of 2004 (20 U.S.C. Sec. 1400
et seq.) and as described in Section 56363 of the
Education Code. The Superintendent of Public
Instruction shall allocate these funds to special
education local plan areas in the 2011–12 fiscal
year based upon an equal rate per pupil using
the methodology specified in Section 56836.07
of the Education Code.
Of the amount specified in Schedule (1), up to
$3,000,000 shall be made available to the Super-

27.

intendent of Public Instruction, in collaboration
with the Department of Finance and the Legisla-
tive Analyst, and subject to approval by the De-
partment of Finance, to administer an extraordi-
nary cost pool associated with educationally re-
lated mental health services, including out-of-
home residential services for emotionally dis-
turbed pupils, for necessary small special educa-
tion local plan areas as defined in Section 56212
of the Education Code.
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1,229,085,000

6110-161-0890—For local assistance, Department of
Education, payable from the Federal Trust Fund,
Program 10.60-Special Education Programs for
Exceptional Children............................................
Schedule:

1,042,289,000

10.60.050.012-Local Agency
Entitlements, IDEA Special Ed-
ucation.......................................

(1)

1,759,000
10.60.050.013-State Agency Entitle-
ments, IDEA Special Education....

(2)

67,066,000
10.60.050.015-IDEA, Local Entitle-
ments, Preschool Program.............

(3)

74,614,000
10.60.050.021-IDEA, State Level
Activities........................................

(4)

37,747,000
10.60.050.030-P.L. 99-457, Pre-
school Grant Program....................

(5)

2,716,000

10.60.050.031-IDEA, State Im-
provement Grant, Special Educa-
tion.................................................

(6)

2,794,000
10.60.050.032-IDEA, Family Em-
powerment Centers........................

(7)

100,000
20.80.002-Supplemental Grants:
Newborn Hearing Grant................

(8)

Provisions:
If the funds for Part B of the federal Individuals
with Disabilities Education Act (20 U.S.C. Sec.

1.

1400 et seq.) (IDEA) that are actually received
by the state exceed $1,215,790,000, at least 95
percent of the funds received in excess of that
amount shall be allocated for local entitlements
and to state agencies with approved local plans.
Up to 5 percent of the amount received in excess
of $1,215,790,000 may be used for state admin-
istrative expenses upon approval of the Depart-
ment of Finance. If the funds for Part B of the
IDEA that are actually received by the state are
less than $1,215,790,000, the reduction shall be
taken in other state-level activities.
The funds appropriated in Schedule (2) shall be
distributed to state-operated programs serving

2.

disabled children from 3 to 21 years of age, in-
clusive. In accordance with federal law, the
funds appropriated in Schedules (1) and (2) shall
be distributed to local and state agencies on the
basis of the federal Individuals with Disabilities
Education Act (20 U.S.C. Sec. 1400 et seq.)
permanent formula.
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Of the funds appropriated in Schedule (4), up to
$300,000 shall be used to develop and test pro-

4.

cedures, materials, and training for alternative
dispute resolution in special education.
Of the funds appropriated by Schedule (5) for
the Preschool Grant Program, $1,228,000 shall

5.

be used for in-service training and shall include
a parent training component and may, in addi-
tion, include a staff training program. These
funds may be used to provide training in alterna-
tive dispute resolution and the local mediation
of disputes. This program shall include state-
sponsored and local components.
Of the funds appropriated in this item,
$1,420,000 is available for local assistance

6.

grants to monitor local educational agency
compliance with state and federal laws and reg-
ulations governing special education. This
funding level is to be used to continue the facil-
itated reviews and, to the extent consistent with
the key performance indicators developed by
the State Department of Education, these activi-
ties shall focus on local educational agencies
identified by the United States Department of
Education’s Office of Special Education Pro-
grams.
The funds appropriated in Schedule (7) shall be
used for the purposes of Family Empowerment

7.

Centers on Disability pursuant to Chapter 690
of the Statutes of 2001.
Notwithstanding the notification requirements
listed in subdivision (d) of Section 26.00, the

8.

Department of Finance is authorized to approve
intraschedule transfers of funds within this item
submitted by the State Department of Education
for the purposes of ensuring that special educa-
tion funding provided in this item is appropriated
in accordance with the statutory funding formula
required by the federal Individuals with Disabil-
ities Education Act (20 U.S.C. Sec. 1400 et seq.)
and the special education funding formula re-
quired pursuant to Chapter 7.2 (commencing
with Section 56836) of Part 30 of Division 4 of
Title 2 of the Education Code, without waiting
30 days, but shall provide a notice to the Legis-
lature each time a transfer occurs.
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Of the funds appropriated in Schedule (4),
$69,000,000 shall be available only for the pur-

9.

pose of providing educationally related mental
health services, including out-of-home residen-
tial services for emotionally disturbed pupils,
required by an individualized education program
pursuant to the federal Individuals with Disabil-
ities Education Act of 2004 (20 U.S.C. Sec. 1400
et seq.) and as described in Section 56363 of the
Education Code. The Superintendent of Public
Instruction shall allocate these funds to special
education local plan areas on a one-time basis
in the 2011–12 fiscal year as follows:

The Superintendent of Public Instruction
shall allocate these funds to each special

(a)

education local plan area using data avail-
able from the California Special Education
Management Information System
(CASEMIS) as of December 1, 2010. Each
special education local plan area shall re-
ceive funding in an amount equal to the ap-
plicable of the following:

$3,607 for each pupil whose individual-
ized education program requires one or

(1)

more of the following educationally re-
lated mental health services: individual
counseling, counseling and guidance,
parent counseling, social work services,
or behavior intervention services.
Twice the amount specified in paragraph
(1) for each pupil whose individualized

(2)

education program requires psychologi-
cal services.
Four times the amount specified in
paragraph (1) for each pupil whose indi-

(3)

vidualized education program requires
day treatment services.
Nine times the amount specified in
paragraph (1) for each pupil whose indi-

(4)

vidualized education program requires
mental health related residential treat-
ment services.

The Superintendent of Public Instruction
shall count individual pupils in only one of

(b)

the four categories set forth in paragraphs
(1) to (4), inclusive, of subdivision (a), based
on the most intensive level of services re-
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quired by the pupil’s individualized educa-
tion program.
If the overall funding allocation is insuffi-
cient to fully fund the amount set forth in

(c)

subdivision (a), or if there is excess funding
available, the Superintendent of Public In-
struction shall adjust the amount specified
in paragraph (1) of subdivision (a), and the
corresponding amounts specified in para-
graphs (2) to (4), inclusive, of subdivision
(a), in order to match the full allocation.
It is the intent of the Legislature that any
funds appropriated for the 2012–13 fiscal

(d)

year for the purpose of providing the educa-
tionally related mental health services iden-
tified in this provision shall be allocated
based on an equal rate per pupil using a
methodology specified in Section 56836.07
of the Education Code and using average
daily attendance for the 2011–12 fiscal year.

Of the funds appropriated in Schedule (6),
$2,196,000 is provided on a one-time basis for

10.

science-based professional development as part
of the State Personnel Development grant.
Of the funds appropriated in Schedule (4), up to
$3,894,000 shall be available for transfer to the

11.

State Special Schools for student transportation
allowances. However, of these funds, the State
Department of Education (SDE) shall obtain
written approval from the Department of Finance
prior to spending $924,000 to address transporta-
tion contract increases resulting from fuel and
insurance costs. The Department of Finance shall
act within 30 days of receiving justification from
the SDE for the increased costs.
Of the funds appropriated in Schedule (6),
$520,000 is provided in one-time carryover

12.

funds to be used for professional development
in the area of educationally related mental health
services, to the extent permitted by the federal
State Improvement Grant Program.

26,730,000

6110-166-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund for purposes of Article
5 (commencing with Section 54690) of Chapter 9
of Part 29 of Division 4 of Title 2 of the Education
Code, Partnership Academies Program...................
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Schedule:

23,490,000
10.70.070.001-California Partner-
ship Academies..............................

(1)

2,922,000
10.70.070.002-“Green” California
Partnership Academies..................

(2)

3,240,000
10.70.070.003-“Clean” Technolo-
gy Partnership Academies............

(2.5)

−2,922,000Reimbursements............................(3)
Provisions:

If there are any funds in this item that are not
allocated for planning or operational grants, the

1.

State Department of Education may allocate
those remaining funds as one-time grants to
state-funded partnership academies to be used
for one-time purposes.
The State Department of Education shall not
authorize new partnership academies without

2.

the approval of the Department of Finance and
30-day notification to the Joint Legislative
Budget Committee.
Notwithstanding Provisions 1 and 2, the funds
appropriated in Schedule (2) shall be available

3.

consistent with Article 5 (commencing with
Section 54690) of Chapter 9 of Part 29 of Divi-
sion 4 of Title 2 of the Education Code and
pursuant to Chapter 757 of the Statutes of 2008.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

4.

Notwithstanding any other provision of law, the
funds appropriated in Schedule (2) reflect carry-

5.

over funds that are available for encumbrance
until June 30, 2013.
Notwithstanding Provisions 1 and 2, the funds
appropriated in Schedule (2.5) shall be available

6.

consistent with Article 5.5 (commencing with
Section 54698) of Chapter 9 of Part 29 of Divi-
sion 4 of Title 2 of the Education Code.

116,218,000

6110-166-0890—For local assistance, Department of
Education, Program 10.70-Vocational Education,
payable from the Federal Trust Fund.......................
Provisions:

The funds appropriated in this item include fed-
eral Carl D. Perkins Career and Technical Edu-

1.

cation Act of 2006 (P.L. 109-270) funds for the
current fiscal year to be transferred to the com-
munity colleges by means of interagency agree-
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ments for the purpose of funding career technical
education programs in community colleges.
The State Board of Education and the Board of
Governors of the California Community Col-

2.

leges shall target funds appropriated by this item
to provide services to persons participating in
welfare-to-work activities under the CalWORKs
program.
The Superintendent of Public Instruction shall
report, not later than February 1 of each year, to

3.

the Joint Legislative Budget Committee and the
Director of Finance, describing the amount of
carryover funds from this item, reasons for the
carryover, and plans to reduce the amount of
carryover.
Of the funds appropriated in this item,
$6,284,000 is provided in one-time carryover
funds to support the existing program.

4.

5,157,000

6110-167-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 10.70-Agricul-
tural Career Technical Education Incentive Program
established pursuant to Article 7.5 (commencing
with Section 52460) of Chapter 9 of Part 28 of Divi-
sion 4 of Title 2 of the Education Code...................
Provisions:

As a condition of receiving funds appropriated
in this item, a school district shall certify to the

1.

Superintendent of Public Instruction both of the
following:

Agricultural Career Technical Education
Incentive Program funds shall be expended

(a)

for the items identified in its application,
except that, in items of expenditure classifi-
cation 4000, only the total cost of expenses
shall be required and itemization shall not
be required.
The school district shall provide at least 50
percent of the cost of the items and costs

(b)

from expenditure classification 4000, as
identified in its application, from other
funding sources. This provision does not
limit the authority of the Superintendent of
Public Instruction to waive the local match-
ing requirement established by subdivision
(b) of Section 52461.5 of the Education
Code.
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The funds appropriated in this item reflect an
adjustment to the base funding of 0.0 percent

2.

for an adjustment in statewide average daily at-
tendance.
Of the amount appropriated in this item, $0 is
to reflect a cost-of-living adjustment.

3.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

4.

0

6110-170-0001—For local assistance, Department of
Education, pursuant to Section 88532 of the Educa-
tion Code..................................................................
Schedule:

18,486,000
20.40.800-Career Technical Educa-
tion.................................................

(1)

−18,486,000Reimbursements...........................(2)
Provisions:

Funding in this item shall be provided through
a transfer from Schedule (21) of Item 6870-101-

1.

0001, and from the Quality Education Invest-
ment Act, in accordance with Section 52055.770
of the Education Code, pursuant to an interagen-
cy agreement between the Office of the Chancel-
lor of the California Community Colleges and
the State Department of Education.
The amounts in this item may be adjusted by
budget revision to conform to the interagency

2.

agreement between the Chancellor of the Cali-
fornia Community Colleges and the Department
of Education if approved by the Department of
Finance.
Of the funds appropriated in this item,
$3,486,000 is provided in one-time reimburse-

3.

ment carryover funds to support the existing
program.

490,000

6110-180-0890—For local assistance, Department of
Education, Program 20.10.025-Educational Technol-
ogy, payable from the Federal Trust Fund...............
Schedule:

257,00020.10.025.010-Formula Grants......(1)

4,000
20 .10 .025 .011-Compet i t ive
Grants............................................

(2)

229,000
20.10.025.013-California Technolo-
gy Assistance Project.....................

(3)

Provisions:
The funds appropriated in Schedule (1) shall be
allocated as formula grants to school districts

1.

pursuant to the federal Enhancing Education
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Through Technology program. Of the funds ap-
propriated in Schedule (1), $257,000 is provided
in one-time carryover funds.
The funds appropriated in Schedule (2) are
available for competitive grants pursuant to

2.

Chapter 8.9 (commencing with Section
52295.10) of Part 28 of Division 4 of Title 2 of
the Education Code and the federal Enhancing
Education Through Technology program. The
eligibility criteria for these grants shall be con-
sistent with federal law and target local educa-
tional agencies with high numbers or percentages
of children from families with incomes below
the poverty line and one or more schools either
qualifying for federal school improvement or
demonstrating substantial technology needs. Of
the funds appropriated in Schedule (2), $4,000
is provided in one-time carryover funds.
The funds appropriated in Schedule (3) are pro-
vided for the California Technology Assistance

3.

Project to provide technical assistance and sup-
port to the program. Of the funds appropriated
in Schedule (3), $229,000 is provided in one-
time carryover funds.

17,555,000

6110-181-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 20.10.025-
Educational Technology, programs funded pursuant
to Article 15 (commencing with Section 51870) of
Chapter 5 of Part 28 of Division 4 and Chapter 3.34
(commencing with Section 44730) of Part 25 of Di-
vision 3 of Title 2 of the Education Code................
Provisions:

Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

1.

The funds appropriated in this item reflect an
adjustment to the base funding of 0.0 percent

2.

for the annual adjustment in statewide average
daily attendance.
As a part of the support system authorized by
paragraph (5) of subdivision (a) of Section

3.

51871 of the Education Code, the California
Technology Assistance Project regional consor-
tia shall assist school districts in using pupil
achievement data to inform instruction and im-
prove pupil learning. The regional consortia shall
also support the identification and dissemination
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of best practices in the area of data-driven instruc-
tional improvement.

360,000

6110-181-0140—For local assistance, Department of
Education, payable from the California Environmen-
tal License Plate Fund, for purposes of Section
21190 of the Public Resources Code.......................
Schedule:

548,000
20.10.055-Environmental Educa-
tion.................................................

(1)

−188,000Reimbursements............................(2)

10,404,000

6110-182-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 20.20.030-
K–12 High-Speed Network.....................................
Provisions:

Expenditure authority of no greater than
$15,600,000 is provided for the K–12 High-
Speed Network.

1.

Of the amount authorized for expenditure
in this provision, $1,300,000 of unexpended

(a)

cash reserves from the following appropria-
tions are available to continue management
and operation of the network during the
2011–12 fiscal year: Item 6440-001-0001,
Schedule (a), Provision 44 of Chapter 52 of
the Statutes of 2000; Item 6440-001-0001,
Schedule (1), Provision 24 of Chapter 106
of the Statutes of 2001; Item 6440-001-0001,
Schedule (1), Provision 24 of Chapter 379
of the Statutes of 2002; Item 6440-001-0001,
Schedule (1), Provision 22 of Chapter 157
of the Statutes of 2003; and Item 6110-182-
0001, Chapter 208 of the Statutes of 2004.
Of the amount authorized for expenditure
in this provision, $4,600,000 shall be funded

(b)

by E-rate and California Teleconnect Fund
moneys. The lead educational agency or the
Corporation for Education Network Initia-
tives in California (CENIC), or both, shall
submit quarterly reports to the Department
of Finance and the Legislature on funds re-
ceived from E-rate and the California Tele-
connect Fund.
For the 2011–12 fiscal year, all major sub-
contracts of the K–12 High-Speed Network

(c)

program shall be excluded from both the el-
igible program costs on which indirect costs

 95

— 554 —Ch. 33
AmountItem

479



are charged and from the calculation of the
indirect cost rate based on that year’s data.
For purposes of this provision, a major sub-
contract is defined as a subcontract for ser-
vices in an amount in excess of $25,000.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

2.

9,515,000

6110-183-0890—For local assistance, Department of
Education, Program 20.10.045-Safe and Drug Free
Schools and Communities Act (Part A of Title IV
of P.L. 107-110), payable from the Federal Trust
Fund.........................................................................
Provisions:

The funds appropriated in this item are made
available through the three-year Safe and Sup-

1.

portive Schools Grant for the purpose of helping
schools improve safety and reduce substance
use. The State Department of Education shall
allocate these funds in a manner consistent with
the state’s approved application for these funds
and with federal regulations.

312,888,000

6110-188-0001—For local assistance, Department of
Education (Proposition 98), Program 10.10-School
Apportionments Deferred Maintenance, for transfer
to the State School Deferred Maintenance Fund.....
Provisions:

The funds appropriated in this item shall be
transferred to the State School Deferred Mainte-

1.

nance Fund and are available for funding appli-
cations received by the Department of General
Services, Office of Public School Construction
for the purpose of payments to school districts
for deferred maintenance projects pursuant to
Section 17584 of the Education Code.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

2.

416,254,000

6110-189-0001—For local assistance, Department of
Education (Proposition 98), Program 20.20.020.005-
Instructional Support, for transfer to State Instruc-
tional Materials Fund pursuant to Article 3 (com-
mencing with Section 60240) of Chapter 2 of Part
33 of Division 4 of Title 2 of the Education Code
(Instructional Materials Block Grant)......................
Provisions:

The funds in this item shall be allocated to
school districts to purchase standards-aligned
instructional materials.

1.
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Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

2.

The funds appropriated in this item reflect an
adjustment to the base funding of 0.0 percent

3.

for the annual adjustment in statewide average
daily attendance.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

4.

47,248,000

6110-190-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 10.10.021-
School Apportionments, Community Day Schools
established pursuant to Article 3 (commencing with
Section 48660) of Chapter 4 of Part 27 of Division
4 of Title 2 of the Education Code...........................
Provisions:

Funds appropriated in this item shall not be
available for the purposes of Section 41972 of
the Education Code.

1.

Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

2.

An additional $4,751,000 in expenditures for
this item has been deferred until the 2012–13
fiscal year.

3.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

4.

32,380,000

6110-193-0001—For local assistance, State Department
of Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 20.60-Staff
Development............................................................
Schedule:

2,131,000

20.60.070-Instructional Support:
Bilingual Teacher Training Assis-
tance Program................................

(1)

29,848,000
20.60.060-Instructional Support:
Teacher Peer Review.....................

(2)

401,000

20.60.110-Instructional Support:
Improving School Effectiveness-
Reader Services for Blind Teach-
ers..................................................

(3)

Provisions:
The amount appropriated in Schedule (1) shall
be allocated for the purposes of the Bilingual

1.

Teacher Training Assistance Program estab-
lished by Article 4 (commencing with Section
52180) of Chapter 7 of Part 28 of Division 4 of
Title 2 of the Education Code.

 95

— 556 —Ch. 33
AmountItem

481



Of the funds appropriated in Schedule (1), $0 is
to reflect a cost-of-living adjustment.

2.

The funds appropriated in Schedule (2) shall be
allocated in accordance with Article 4.5 (com-

3.

mencing with Section 44500) of Chapter 3 of
Part 25 of Division 3 of Title 2 of the Education
Code. If the funds are insufficient to fully fund
growth in this program, the State Department of
Education may adjust the per-participant rate to
conform to available funds. Funds appropriated
in Schedule (2) include $0 to reflect a cost-of-
living adjustment.
The amount appropriated in Schedule (3) shall
be allocated for the purposes of the Reader Ser-

4.

vices for Blind Teachers Program, for transfer
to the Reader Employment Fund established by
Section 45371 of the Education Code for the
purposes of Section 44925 of the Education
Code.
Of the funds appropriated in Schedule (3), $0 is
to reflect a cost-of-living adjustment.

5.

The funds appropriated in this item reflect an
adjustment to the base funding of 0.0 percent

6.

for the annual adjustment in statewide average
daily attendance.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

7.

23,501,000

6110-193-0890—For local assistance, Department of
Education, Program 20.60-Instructional Support,
Part B of Title II of the Elementary and Secondary
Education Act (Mathematics and Science Partnership
Grants) payable from the Federal Trust Fund..........
Provisions:

Of the funds appropriated in this item,
$4,000,000 is provided in one-time carryover
funds.

1.

1,054,461,000

6110-194-0001—For local assistance, Department of
Education, for allocation by the Superintendent of
Public Instruction to school districts, county of-
fices of education, and other agencies for child
care and development programs...........................
Schedule:

1,597,511,000
30.10.020-Child Care Ser-
vices........................................

(1.5)
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685,923,000

30.10.020.001-
Special Program,
Child Develop-
ment, General
Child Develop-
ment Programs....

(a)

29,085,000

30.10.020.004-
Special Program,
Child Develop-
ment, Migrant Day
Care......................

(c)

216,586,000

30.10.020.007-
Special Program,
Child Develop-
ment, Alternative
Payment Pro-
gram...................

(d)

442,456,000

30.10.020.011-
Special Program,
Child Develop-
ment, Alternative
Payment Pro-
gram—Stage 2....

(e)

145,955,000

30.10.020.012-
Special Program,
Child Develop-
ment, Alternative
Payment Pro-
gram—Stage 3
Setaside..............

(f)

18,688,000

30.10.020.008-
Special Program,
Child Develop-
ment, Resource
and Referral..........

(g)

1,620,000

30.10.020.096-Spe-
cial Program, Child
Development, Al-
lowance for Handi-
capped....................

(j)

225,000

30.10.020.106-Spe-
cial Program, Child
Development, Cali-
fornia Child Care
Initiative.................

(k)
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49,654,000

30.10.020.901-
Special Program,
Child Develop-
ment, Quality Im-
provement.............

(l)

3,319,000

30.10.020.920-Spe-
cial Program, Child
Development, Local
Planning Coun-
cils..........................

(n)

4,000,000

30.10.020.014-Spe-
cial Program, Child
Development, Ac-
counts Payable.......

(o)

−543,050,000

Amount payable from the Federal
Trust Fund (Item 6110-194-
0890)..........................................

(3)

Provisions:
Alternative payment child care programs
shall be subject to the rate ceilings estab-

(a)2.

lished in the Regional Market Rate Survey
of California child care and development
providers for provider payments. When ap-
proved pursuant to Section 8447 of the Edu-
cation Code, any changes to the market rate
limits, adjustment factors, or regions shall
be utilized by the State Department of Edu-
cation, the California Community Colleges,
and the State Department of Social Services
in various programs under the jurisdiction
of these departments.
The funds appropriated in this item for the
cost of licensed child care services provided

(b)

through alternative payment or voucher
programs, including those provided under
Article 3 (commencing with Section 8220)
and Article 15.5 (commencing with Section
8350) of Chapter 2 of Part 6 of Division 1
of Title 1 of the Education Code, shall be
used only to reimburse child care costs up
to the 85th percentile of the rates charged
by providers offering the same type of child
care for the same age child in that region,
based on the 2005 Regional Market Rate
Survey data.
Effective July 1, 2011, the funds appropriat-
ed in this item for the cost of license-exempt

(c)
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child care services provided through alterna-
tive payment or voucher programs, including
those provided under Article 3 (commencing
with Section 8220) and Article 15.5 (com-
mencing with Section 8350) of Chapter 2 of
Part 6 of Division 1 of Title 1 of the Educa-
tion Code, shall be used only to reimburse
license-exempt child care costs up to 60
percent of the regional reimbursement rate
limits established for family child care
homes.

Funds in Schedule (1.5)(l) shall be reserved for
activities to improve the quality and availability
of child care, pursuant to the following:

4.

$2,085,639 is for the schoolage care and re-
source and referral earmark.

(a)

$11,698,772 is for the infant and toddler
earmark and shall be used for increasing the

(b)

supply of quality child care for infants and
toddlers.
$3,178,000 in one-time federal funding is
available for use in the 2011–12 fiscal year.

(c)

These funds shall be used for child care and
development quality expenditures identified
by the State Department of Education (SDE)
and approved by the Department of Finance.
From the remaining funds in Schedule
(1.5)(l), the following amounts shall be allo-

(d)

cated for the following purposes: $0 to train
former CalWORKs recipients as child care
teachers, for which administrative costs shall
be minimized to allow for maximum enroll-
ment, with priority for funding given to
programs at community colleges that have
demonstrated high completion rates; $0 for
training license-exempt child care providers,
with priority given to participants serving
subsidized children; $8,000,000 from federal
funds for contracting with the State Depart-
ment of Social Services (DSS) for increased
inspections of child care facilities; $960,000
for Trustline registration workload (Chapter
3.35 (commencing with Section 1596.60)
of Division 2 of the Health and Safety
Code); and $455,000 for health and safety
training for licensed and exempt child care
providers. Of the amounts specified in this
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provision, first priority shall be to fully fund
Trustline registration workload as deter-
mined by the DSS in conjunction with the
SDE.

Of the amount appropriated in Schedule (1.5)(l),
$10,750,000 shall be for child care worker re-

5.

cruitment and retention programs pursuant to
Section 8279.7 of the Education Code, and
$291,000 shall be for the Child Development
Training Consortium.

The State Department of Education (SDE)
shall conduct monthly analyses of Cal-

(a)6.

WORKs Stage 2 and Stage 3 caseloads and
expenditures and adjust agency contract
maximum reimbursement amounts and allo-
cations as necessary to ensure funds are
distributed proportionally to need. The SDE
shall share monthly caseload analyses with
the State Department of Social Services
(DSS).
The SDE shall provide quarterly information
regarding the sufficiency of funding for

(b)

Stage 2 and Stage 3 to DSS. The SDE shall
provide caseloads, expenditures, allocations,
unit costs, family fees, and other key vari-
ables and assumptions used in determining
the sufficiency of state allocations. Detailed
backup by month and on a county-by-county
basis shall be provided to the DSS at least
on a quarterly basis for comparisons with
Stage 1 trends.
By September 30 and March 30 of each
year, the SDE shall ensure that detailed

(c)

caseload and expenditure data, through the
most recent period for Stage 2 and Stage 3
along with all relevant assumptions, is pro-
vided to DSS to facilitate budget develop-
ment. The detailed data provided shall in-
clude actual and projected monthly caseload
from Stage 2 scheduled to time off of their
transitional child care benefit from the last
actual month reported by agencies through
the next two fiscal years as well as local at-
trition experience. DSS shall utilize data
provided by the SDE, including key vari-
ables from the prior fiscal year and the first
two months of the current fiscal year, to
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provide coordinated estimates in November
of each year for each of the three stages of
care for preparation of the Governor’s Bud-
get, and shall utilize data from at least the
first two quarters of the current fiscal year,
and any additional monthly data as they be-
come available for preparation of the May
Revision. The DSS shall share its assump-
tions and methodology with the SDE in the
preparation of the Governor’s Budget.
The SDE shall coordinate with the DSS to
identify annual general subsidized child care

(d)

program expenditures for Temporary Assis-
tance for Needy Families-eligible children.
The SDE shall modify existing reporting
forms as necessary to capture this data.
The SDE shall provide to the DSS, upon re-
quest, access to the information and data el-

(e)

ements necessary to comply with federal
reporting requirements and any other infor-
mation deemed necessary to improve estima-
tion of child care budgeting needs.

Notwithstanding any other provision of law, the
funds in Schedule (1.5)(f) are reserved exclusive-

7.

ly for continuing child care for the following:
(a) former CalWORKs families who are work-
ing, have left cash aid, and have exhausted their
two-year eligibility for transitional services in
either Stage 1 or 2 pursuant to subdivision (c)
of Section 8351 or Section 8353 of the Education
Code, respectively, but still meet eligibility re-
quirements for receipt of subsidized child care
services, and (b) families who received lump-
sum diversion payments or diversion services
under Section 11266.5 of the Welfare and Insti-
tutions Code and have spent two years in Stage
2 off of cash aid, but still meet eligibility require-
ments for receipt of subsidized child care ser-
vices.
Nonfederal funds appropriated in this item which
have been budgeted to meet the state’s Tempo-

8.

rary Assistance for Needy Families maintenance-
of-effort requirement established pursuant to the
federal Personal Responsibility and Work Op-
portunity Reconciliation Act of 1996 (P.L. 104-
193) may not be expended in any way that would
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cause their disqualification as a federally allow-
able maintenance-of-effort expenditure.

Notwithstanding any other provision of law,
the income eligibility limits pursuant to

(a)9.

Section 8263.1 of the Education Code that
were in effect for the 2007–08 fiscal year
shall be reduced to 70 percent of the state
median income that was in use for the
2007–08 fiscal year, adjusted for family size,
effective July 1, 2011.
Notwithstanding any other provision of law,
the family fee schedule that was in effect for

(b)

the 2007–08, 2008–09, 2009–10, and
2010–11 fiscal years shall be adjusted to re-
flect the income eligibility limits specified
in subdivision (a) for the 2011–12 fiscal
year, and shall retain a flat fee per family.
The revised fee schedule shall begin at in-
come levels at which families currently be-
gin paying fees. The revised family fees
shall not exceed 10 percent of the family’s
monthly income. The Department of Educa-
tion shall first submit the adjusted fee
schedule to the Department of Finance for
approval in order to be implemented by July
1, 2011.

The maximum standard reimbursement rate shall
not exceed $34.38 per day for general child care

10.

programs. Furthermore, the migrant child care
and Cal-SAFE child care programs shall adhere
to the maximum standard reimbursement rates
as prescribed for the general child care programs.
All other rates and adjustment factors shall
conform.
The amounts provided in Schedules (1.5)(a),
(1.5)(c), (1.5)(d), and (1.5)(j) of this item reflect

11.

a reduction to the base funding of 0.67 percent
for a decline in the population of 0–4 year-olds.
Notwithstanding Section 8278.3 of the Education
Code or any other provision of law, up to

12.

$5,000,000 of the Child Care Facilities Revolv-
ing Fund balance may be allocated for use on a
one-time basis for renovations and repairs to
meet health and safety standards, to comply with
the federal Americans with Disabilities Act of
1990 (42 U.S.C. Sec. 12101 et seq.), and to
perform emergency repairs, that were the result
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of an unforeseen event and are necessary to
maintain continued normal operation of the child
care and development program. These funds
shall be made available to school districts and
contracting agencies that provide subsidized
center-based services pursuant to the Child Care
and Development Services Act (Chapter 2
(commencing with Section 8200) of Part 6 of
Division 1 of Title 1 of the Education Code).
If the Department of Education has not provided
the study on the characteristics of families and

13.

costs of care by March 1, 2011, as required by
Provision 13 of Item 6110-196-0001 of the
Budget Act of 2010 (Chapter 712, Statutes of
2010) or by June 30, 2011, it shall provide the
study to the Department of Finance, the Legisla-
tive Analyst, and the Department of Social Ser-
vices along with the data files, as soon as practi-
cable but no later than August 1, 2011. The De-
partment of Education shall ensure that the
characteristics of families and costs of care in
CalWORKs Stage 1 are included in the study,
as intended by the Administration and the Leg-
islature.
Notwithstanding any other provision of law,
funds in Schedule (1.5)(o) are available for ac-

14.

counts payable for non-CalWORKs child care
programs and to reimburse non-CalWORKs al-
ternative payment programs for actual and allow-
able costs incurred for additional services, pur-
suant to Section 8222.1 of the Education Code.
The State Department of Education shall give
priority for the allocation of these funds for ac-
counts payable.
Notwithstanding any other provision of law, the
Local Planning Councils shall meet the require-

15.

ments of Section 8499.5 of the Education Code
to the extent feasible and to the extent data is
readily accessible.
Notwithstanding any other provision of law, the
implementation of Provisions 2, 9, 19, and 20

17.

are not subject to the appeal and resolution pro-
cedures for agencies that contract with the De-
partment of Education for the provision of child
care services or the due process requirements
afforded to families that are denied services
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specified in Chapter 19 of Division 1 of Title 5
of the California Code of Regulations.
Notwithstanding the rulemaking provisions of
the Administrative Procedure Act (Chapter 3.5

18.

(commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code),
the State Department of Social Services or State
Department of Education may implement Provi-
sions 2, 9, 19, and 20 through all-county letters,
management bulletins, or similar instructions.
The amounts appropriated in Schedules (1.5)(a),
General Child Care, (1.5)(c), Migrant Day Care,

19.

(1.5)(d), Alternative Payment Program, (1.5)(f),
CalWORKs Stage 3, and (1.5)(j), Allowance for
Handicapped, reflect a reduction effective July
1, 2011, to all contracts of 11 percent, and shall
be further reduced by whatever proportion is
necessary to ensure that expenditures for these
programs do not exceed the amounts appropriat-
ed for them, including as those appropriations
may be reduced on January 1, 2012, pursuant to
Senate Bill 96 or Assembly Bill 121 of the
2011–12 Regular Session, as applicable. The
State Department of Education may consider the
contractor’s performance or whether the contrac-
tor serves children in underserved areas as de-
fined in subdivision (ag) of Section 8208 of the
Education Code when determining contract re-
ductions, provided that the aggregate reduction
to each program specified above is 11 percent
effective July 1, 2011, and includes any further
reduction effective January 1, 2012, that is nec-
essary to ensure that expenditures for these pro-
grams do not exceed the amounts appropriated
for them after any reduction pursuant to Senate
Bill 96 or Assembly Bill 121 of 2011–12 Regu-
lar Session.
Notwithstanding any other provision of law,
families shall be disenrolled from subsidized

20.

child care services consistent with the priorities
for services specified in subdivision (b) of Sec-
tion 8263 of the Education Code. Families shall
be disenrolled in the following order: (a) families
whose income exceeds 70 percent of the state
median income (SMI) adjusted for family size,
except for families whose children are receiving
child protective services or are at risk of being
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neglected or abused, (b) families with the highest
income below 70 percent of the SMI adjusted
for family size, (c) of families with the same in-
come level, those that have been receiving child
care services for the longest period of time, (d)
of families with the same income level, those
that have a child with exceptional needs, and (e)
families with children who are receiving child
protective services or are at risk of being neglect-
ed or abused, regardless of family income.

543,050,000

6110-194-0890—For local assistance, Department of
Education, Program 30—Child Development Pro-
grams, payable from the Federal Trust Fund...........
Provisions:

Notwithstanding any other provision of law, the
funds appropriated in this item, to the extent

1.

permissible under federal law, are subject to
Section 8262 of the Education Code.
Of the funds appropriated in this item,
$10,000,000 is from the transfer of funds, pur-

2.

suant to Item 5180-402, from the federal Tempo-
rary Assistance for Needy Families (TANF)
Block Grant administered by the State Depart-
ment of Social Services to the federal Child Care
and Development Block Grant for Stage 2 child
care.
Of the funds appropriated in this item,
$3,178,000 is available on a one-time basis for

4.

quality projects from federal Child Care and
Development Block Grant funds appropriated
prior to the 2011–12 federal fiscal year.
Of the funds appropriated in this item, $335,000
is available on a one-time basis for CalWorks

5.

Stage 3 Child Care from federal Child Care and
Development Block Grant funds appropriated
prior to the 2011–12 federal fiscal year.

3,000,000

6110-195-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 20.60.140-Staff
Development: Teacher Improvement, Teacher Incen-
tives National Board Certification...........................
Provisions:

The funds appropriated in this item shall be for
the purpose of providing incentive grants to

1.

teachers with certification by the National Board
for Professional Teaching Standards that are
teaching in low-performing schools pursuant to
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Article 13 (commencing with Section 44395) of
Chapter 2 of Part 25 of Division 3 of Title 2 of
the Education Code.
The State Department of Education shall not
approve new applications from, or new award

2.

incentive grants to, teacher participants not al-
ready approved in the 2008–09 or prior grant
application processes.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

3.

262,666,000

6110-195-0890—For local assistance, Department of
Education, Program 20.60-Instructional Support,
Part A of Title II of the Elementary and Secondary
Education Act (Teacher and Principal Training and
Recruiting Fund), payable from the Federal Trust
Fund.........................................................................
Schedule:

255,309,000
20.60.280-Improving Teacher
Quality Local Grants....................

(1)

2,382,000
20.60.270-Administrator Training
Program.........................................

(2)

4,975,000
20.60.190.300-California Subject
Matter Projects...............................

(3)

Provisions:
The funds appropriated in Schedule (2) shall be
for the Administrator Training Program autho-

1.

rized pursuant to Article 4.6 (commencing with
Section 44510) of Chapter 3 of Part 25 of Divi-
sion 3 of Title 2 of the Education Code.
The funds appropriated in Schedule (3) shall be
for transfer to the University of California, which

2.

shall use the funds for the Subject Matter Pro-
jects pursuant to Article 1 (commencing with
Section 99200) of Chapter 5 of Part 65 of Divi-
sion 14 of Title 3 of the Education Code.
Of the funds appropriated in Schedule (2), up to
$500,000 may be used to provide professional

3.

development for private school teachers and
administrators in accordance with federal law.
By October 15 of each year, the State Depart-
ment of Education shall submit to the appropri-
ate budget and policy committees of the Legisla-
ture, the Legislative Analyst’s Office, and the
Department of Finance a report of the number
of private school teachers and administrators
served under this provision and the type of pro-
fessional development provided.
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Of the funds appropriated in Schedule (1),
$475,000 is provided in one-time carryover for

4.

Improving Teacher Quality Local Grants. None
of these funds shall be used for additional indi-
rect administrative costs.
Of the funds appropriated in Schedule (2),
$1,107,000 is provided in one-time carryover

5.

for the Administrator Training Program. None
of these funds shall be used for additional indi-
rect administrative costs.
Of the funds appropriated in Schedule (3),
$1,408,000 is provided in one-time carryover

6.

for transfer to the University of California and
shall be used for Subject Matter Projects. None
of these funds shall be used for additional indi-
rect administrative costs.

373,695,000

6110-196-0001—For local assistance, Department of
Education (Proposition 98), for transfer by the Con-
troller to Section A of the State School Fund, for
allocation by the Superintendent of Public Instruction
to school districts, county offices of education, and
other agencies for the purposes of part-day state
preschool programs pursuant to Article 7 (commenc-
ing with Section 8235) of Chapter 2 of Part 6 of Di-
vision 1 of Title 1 of the Education Code funded in
this item, in lieu of the amount that otherwise would
be appropriated pursuant to any other statute..........
Schedule:

373,695,000

30.10.010-Special Program, Child
Development, Preschool Educa-
tion...............................................

(1)

Provisions:
Of the amount appropriated in Schedule (1),
$50,000,000 is available for prekindergarten and

3.

family literacy preschool programs pursuant to
Chapter 211 of the Statutes of 2006. Of the
amount appropriated in Schedule (1), $5,000,000
is available for the provision of wraparound care
to children enrolled in state preschool programs.
The Superintendent of Public Instruction shall
assign priority for these funds to children en-
rolled in prekindergarten and family literacy
preschool programs authorized by Section
8238.4 of the Education Code.
Nonfederal funds appropriated in this item which
have been budgeted to meet the state’s Tempo-

8.

rary Assistance for Needy Families maintenance-
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of-effort requirement established pursuant to the
federal Personal Responsibility and Work Op-
portunity Reconciliation Act of 1996 (P.L. 104-
193) may not be expended in any way that would
cause their disqualification as a federally allow-
able maintenance-of-effort expenditure.

Notwithstanding any other provision of law,
the income eligibility limits pursuant to

(a)9.

Section 8263.1 of the Education Code that
were in effect for the 2007–08 fiscal year
shall be reduced to 70 percent of the state
median income that was in use for the
2007–08 fiscal year, adjusted for family size,
effective July 1, 2011.
Notwithstanding any other provision of law,
the family fee schedule that was in effect for

(b)

the 2007–08, 2008–09, 2009–10, and
2010–11 fiscal years shall be adjusted to re-
flect the income eligibility limits specified
in subdivision (a) for the 2011–12 fiscal
year, and shall retain a flat fee per family.
The revised fee schedule shall begin at in-
come levels at which families currently be-
gin paying fees. The revised family fees
shall not exceed 10 percent of the family’s
monthly income. The Department of Educa-
tion shall first submit the adjusted fee
schedule to the Department of Finance for
approval in order to be implemented by July
1, 2011.

The maximum standard reimbursement rate shall
not exceed $21.22 per day for state preschool
programs.

10.

The amount provided in Schedule (1) reflects a
reduction to the base funding of 0.67 percent for
a decline in the population of 0–4 year-olds.

11.

Notwithstanding any other provision of law, the
implementation of Provisions 9, 19, and 20 are

17.

not subject to the appeal and resolution proce-
dures for agencies that contract with the Depart-
ment of Education for the provision of child care
services or the due process requirements afford-
ed to families that are denied services specified
in Chapter 19 of Division 1 of Title 5 of the
California Code of Regulations.
Notwithstanding the rulemaking provisions of
the Administrative Procedure Act (Chapter 3.5

18.

 95

Ch. 33— 569 —
AmountItem

494



(commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code),
the State Department of Social Services or State
Department of Education may implement Provi-
sions 9, 19, and 20 through all-county letters,
management bulletins, or similar instructions.
The amount appropriated in Schedule (1),
Preschool Education, reflects a reduction effec-

19.

tive July 1, 2011, to all contracts of 11 percent,
and shall be further reduced by whatever propor-
tion is necessary to ensure that expenditures for
preschool education do not exceed the amounts
appropriated for the program, including as those
amounts may be reduced on January 1, 2012,
pursuant to Senate Bill 96 or Assembly Bill 121
of the 2011–12 Regular Session, as applicable.
The State Department of Education may consider
the contractor’s performance or whether the
contractor serves children in underserved areas
as defined in subdivision (ag) of Section 8208
of the Education Code when determining con-
tract reductions, provided that the aggregate re-
duction to the program specified above is 11
percent effective July 1, 2011, and includes any
further reduction effective January 1, 2012, that
is necessary to ensure that expenditures for the
program do not exceed the amounts appropriated
for the program after any reduction pursuant to
Senate Bill 96 or Assembly Bill 121 of 2011–12
Regular Session..
Notwithstanding any other provision of law,
families shall be disenrolled from subsidized

20.

child care services consistent with the priorities
for services specified in subdivision (b) of Sec-
tion 8263 of the Education Code. Families shall
be disenrolled in the following order: (a) families
whose income exceeds 70 percent of the state
median income (SMI) adjusted for family size,
except for families whose children are receiving
child protective services or are at risk of being
neglected or abused, (b) families with the highest
income below 70 percent of the SMI adjusted
for family size, (c) of families with the same in-
come level, those that have been receiving child
care services for the longest period of time, (d)
of families with the same income level, those
that have a child with exceptional needs, and (e)
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families with children who are receiving child
protective services or are at risk of being neglect-
ed or abused, regardless of family income.

157,605,000

6110-197-0890—For local assistance, Department of
Education, payable from the Federal Trust Fund,
21st Century Community Learning Centers Pro-
gram.........................................................................
Schedule:

157,605,000

30.10.080-Special Program, Child
Development, 21st Century Com-
munity Learning Centers Pro-
gram.............................................

(1)

Provisions:
The State Department of Education shall provide
an annual report to the Legislature and Director

1.

of Finance by April 30 of each year that identi-
fies by cohort for the previous fiscal year each
high school program funded, the amount of the
annual grant and actual funds expended, the
numbers of pupils served and planned to be
served, and the average cost per pupil per day.
If the average cost per pupil per day exceeds $10
per day, the department shall provide specific
reasons why the costs are justified and cannot
be reduced. In calculating cost per pupil per day,
the department shall not count attendance unless
the pupil is under the direct supervision of after
school program staff funded through the grant.
Additionally, the department shall calculate cost
per day on the basis of the equivalent of a three-
hour day for 180 days per school year. The de-
partment shall also identify for each program,
as applicable, if the attendance of pupils is re-
stricted to any particular subgroup of pupils at
the school in which the program is located. If
such restrictions exist, the department shall
provide an explanation of the circumstances and
necessity therefor.
Of the funding provided in this item $25,988,000
is available from one-time carryover funds from
prior years.

2.

The State Department of Education shall, by
March 1 of each year, provide a report to the

3.

Director of Finance and the Legislative Analyst’s
Office that includes, but is not limited to, alloca-
tion and expenditure data for all programs
funded in this item in the past three years, the
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reasons for carryover, and the planned uses of
carryover funds.

57,905,000

6110-198-0001—For local assistance, Department of
Education (Proposition 98), for transfer by the Con-
troller to Section A of the State School Fund, for
allocation to school districts and county offices of
education, in lieu of the amount that otherwise would
be appropriated pursuant to statute..........................
Schedule:

19,800,000
20.60.220-Cal-SAFE Academic and
Supportive Services.......................

(1)

13,327,000

20.60.221-All Services for Non-
converting Pregnant Minors Pro-
grams.............................................

(2)

24,778,00030.10.020-Cal-SAFE Child Care....(3)
Provisions:

The amounts appropriated in Schedules (1), (2),
and (3) are based on estimates of the amounts

1.

required by existing programs for operation of
Cal-SAFE programs in the current year. By Oc-
tober 31 of each year, the State Department of
Education (SDE) shall submit to the Department
of Finance current expenditure data for both the
prior fiscal year and the current year showing
each agency’s allocation and supporting detail
including average daily attendance and child
care attendance and enrollment data. The SDE
shall also provide estimates of average daily at-
tendance and child care to be provided in the
budget year.
Funds appropriated in Schedule (2) are available
to provide funding for all child care, as well as

2.

both academic and supportive services for pro-
grams choosing to retain their Pregnant Minors
Program revenue limit. Notwithstanding any
other provision of law, the State Department of
Education shall compute allocations to these
agencies using the respective agencies’ 1998–99
Pregnant Minors Program revenue limits. Fur-
ther, notwithstanding any other provision of law,
programs which choose to retain their Pregnant
Minors Program revenue limit rather than con-
vert to the Cal-SAFE revenue limit must provide
child care within the revenue limit funding for
children of pupils comprising base year average
daily attendance.
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Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

3.

The funds appropriated in this item reflect an
adjustment to the base funding of 0.0 percent

4.

for the annual adjustment in statewide average
daily attendance. No funds may be allocated for
the addition of new Cal-SAFE agencies unless
an existing grantee ceases providing services.
Any allocations for new agencies shall be limited
to the amount previously allocated to the agency
withdrawing services; however, in no case shall
allocations for authorized agencies exceed the
amount appropriated in this item.
Notwithstanding Section 26.00, the State Depart-
ment of Education may transfer expenditure au-

5.

thority between Schedule (1) Cal-SAFE Academ-
ic and Supportive Services and Schedule (2) All
Services for Nonconverting Pregnant Minors
Programs, to accurately reflect expenditures in
these programs, upon approval of the Depart-
ment of Finance and notification of the Legisla-
ture.
In the event that funding in this item is insuffi-
cient to serve all eligible pupils, the State Depart-

6.

ment of Education shall prorate the amounts in
Schedules (1) and (2).
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

7.

3,551,000

6110-199-0890—For local assistance, Department of
Education, American Recovery and Reinvestment
Act (P.L. 111-5), payable from the Federal Trust
Fund.........................................................................
Provisions:

The funds appropriated in this item are made
available through a three-year grant under the

1.

American Recovery and Reinvestment Act to
support the activities of the State Advisory
Council on Early Childhood Education and Care
(ELAC) established pursuant to Executive Order
S-23-09. The State Department of Education
shall allocate these funds in a manner consistent
with the state’s approved application for these
funds and as further directed by the ELAC.
Of the funds appropriated in this item, $117,000
shall be transferred to Item 6110-001-0890 for

2.

state operations costs to support the activities of
the State Advisory Council on Early Childhood
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Education and Care, subject to approval of a
budget revision by the Department of Finance.

1,017,000

6110-201-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 30.20.010-
Child Nutrition School Breakfast and Summer Food
Service Program grants pursuant to Article 11
(commencing with Section 49550.3) of Chapter 9
of Part 27 of the Education Code.............................

2,202,181,000

6110-201-0890—For local assistance, Department of
Education, Program 30.20-Child Nutrition, payable
from the Federal Trust Fund.................................
Schedule:

2,173,181,000
30.20.010-Child Nutrition Pro-
grams.........................................

(1)

29,000,000
30.20.040-Summer Food Service
Program.........................................

(2)

Provisions:
Of the amount appropriated in Schedule (1),
$11,973,000 is provided on a one-time basis for

1.

Fresh Fruit and Vegetable Program grants to
local educational agencies.

10,422,000

6110-202-0001—For local assistance, Department of
Education, Program 30.20.010-Child Nutrition Pro-
grams........................................................................
Provisions:

Funds appropriated are for child nutrition pro-
grams pursuant to Section 41311 of the Educa-

1.

tion Code. Claims for reimbursement of meals
pursuant to this appropriation shall be submitted
no later than September 30, 2012, to be eligible
for reimbursement.
Funds appropriated shall be available for alloca-
tion in accordance with Section 49536 of the

2.

Education Code, except that the allocation shall
not be made based on all meals served, but based
on the number of meals that are served and that
qualify as free or reduced-price meals in accor-
dance with Sections 49501, 49550, and 49552
of the Education Code.
Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

3.
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155,232,000

6110-203-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 30.20.010-
Child Nutrition Programs, established pursuant to
Sections 41311, 49501, 49536, 49550, 49552, and
49559 of the Education Code..................................
Schedule:

155,574,000
30.20.010-Child Nutrition Pro-
grams............................................

(1)

−342,000Reimbursements............................(2)
Provisions:

Funds appropriated in Schedule (1) shall be allo-
cated pursuant to Section 41311 of the Education

1.

Code. Claims for reimbursement of meals pur-
suant to this allocation shall be submitted by
school districts on or before September 30, 2012,
to be eligible for reimbursement.
Funds designated for child nutrition programs
in Schedule (1) shall be allocated in accordance

2.

with Section 49536 of the Education Code;
however, the allocation shall be based not on all
meals served, but on the number of meals that
are served and that qualify as free or reduced-
price meals in accordance with Sections 49501,
49550, and 49552 of the Education Code.
Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

3.

If the appropriation in this item is insufficient
to fully fund all eligible reimbursement claims

4.

pursuant to Section 49430.5 of the Education
Code, the State Department of Education shall
reimburse eligible claims at a prorated share of
the funds appropriated in this item.
The State Department of Education shall notify
the Department of Finance in writing 30 days

5.

prior to paying prior year reimbursement claims
from this item pursuant to Section 16304.1 of
the Government Code. No reimbursements shall
be made prior to final approval of the Depart-
ment of Finance.
Of the funds appropriated in this item,
$3,700,000 is for the purpose of providing a

6.

growth adjustment due to an increase in the
projected number of meals served.

 95

Ch. 33— 575 —
AmountItem

500



72,752,000

6110-204-0001—For local assistance, Department of
Education (Proposition 98), Program 20-Instructional
Support for transfer by the Controller to Section A
of the State School Fund for allocation by the Super-
intendent of Public Instruction.................................
Provisions:

The funds appropriated in this item are available
to assist eligible pupils, pursuant to Section

1.

37254 of the Education Code, who are required
to pass the California High School Exit Exami-
nation in order to receive a diploma.
Of the amount appropriated in this item, $0 is
to reflect a cost-of-living adjustment.

2.

The per-pupil amount for grade 12 may not ex-
ceed $520 in the 2011–12 fiscal year.

3.

The funds in this item shall be allocated by the
State Department of Education as specified in

4.

this item no later than October 1 of each fiscal
year.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

5.

250,000

6110-208-0001—For local assistance, Department of
Education (Proposition 98), Program 20, for transfer
to Section A of the State School Fund, for allocation
to the Center for Civic Education............................
Provisions:

The funds appropriated in this item are for the
purpose of implementing a middle school and

1.

junior high school civic education program at
participating schools.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

2.

48,000

6110-209-0001—For local assistance, Department of
Education (Proposition 98), Program 10.10.090.002-
Teacher Dismissal Apportionments, for transfer to
Section A of the State School Fund and allocation
by the Controller for payment of claims received
pursuant to Section 44944 of the Education Code....
Provisions:

Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

1.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

2.
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Provisions:
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

1.

662,000

6110-150-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 10.30.051-
American Indian Early Childhood Education Pro-
gram established pursuant to former Chapter 6.5
(commencing with Section 52060) of Part 28 of Di-
vision 4 of Title 2 of the Education Code................
Provisions:

Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

1.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

2.

4,916,000

6110-151-0001—For support of Department of Education
(Proposition 98), for transfer to Section A of the
State School Fund, Program 10.30.50-California
American Indian Education Centers established
pursuant to Article 6 (commencing with Section
33380) of Chapter 3 of Part 20 of Division 2 of Title
2 of the Education Code..........................................
Provisions:

Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

1.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

2.

745,978,000

6110-156-0001—For local assistance, Department of
Education (Proposition 98), Program 10.50.010-In-
struction, for transfer to Section A of the State
School Fund, for allocation by the Superintendent
of Public Instruction to school districts, county of-
fices of education, and other agencies for the purpos-
es of Proposition 98 educational programs funded
by this item, in lieu of the amount that otherwise
would be appropriated pursuant to statute...............
Schedule:

745,978,00010.50.010.001-Adult Education....(1)

8,739,000

10.50.010.008-Remedial education
services for participants in the Cal-
WORKs program...........................

(2)

−8,739,000Reimbursements-CalWORKs........(3)
Provisions:

Credit for participating in adult education classes
or programs may be generated by a special day

1.

class pupil only for days in which the pupil has
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met the minimum day requirements set forth in
Section 46141 of the Education Code.
The funds appropriated in Schedule (2) consti-
tute the funding for both remedial education and

2.

job training services for participants in the Cal-
WORKs program (Article 3.2 (commencing with
Section 11320) of Chapter 2 of Part 3 of Divi-
sion 9 of the Welfare and Institutions Code).
Funds shall be apportioned by the Superinten-
dent of Public Instruction for direct instructional
costs only to school districts and regional occu-
pational centers and programs (ROC/Ps) that
certify that they are unable to provide education-
al services to CalWORKs recipients within their
adult education block entitlement or ROC/P
block entitlement, or both. Allocations shall be
distributed by the Superintendent of Public In-
struction as equal statewide dollar amounts,
based on the number of CalWORKs-eligible
family members served in the county.
Providers receiving funds under this item for
adult basic education, English as a Second Lan-

3.

guage, and English as a Second Language-Citi-
zenship for legal permanent residents, shall, to
the extent possible, grant priority for services to
immigrants facing the loss of federal benefits
under the federal Personal Responsibility and
Work Opportunity Reconciliation Act of 1996
(P.L. 104-193). Citizenship and naturalization
preparation services funded by this item shall
include, to the extent consistent with applicable
federal law, all of the following: (a) outreach
services, (b) assessment of skills, (c) instruction
and curriculum development, (d) professional
development, (e) citizenship testing, (f) natural-
ization preparation and assistance, and (g) region-
al and state coordination and program evalua-
tion.
The funds appropriated in Schedule (2) shall be
subject to the following:

4.

The funds shall be used only for educational
activities for welfare recipient pupils and

(a)

those in transition off of welfare. The educa-
tional activities shall be limited to those de-
signed to increase self-sufficiency, job
training, and work. These funds shall be
used to supplement and not supplant existing
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funds and services provided for welfare re-
cipient pupils and those in transition off of
welfare.
Notwithstanding any other provision of law,
each local educational agency’s individual

(b)

cap for the average daily attendance of adult
education and regional occupational centers
and programs (ROC/Ps) shall not be in-
creased as a result of the appropriations
made by this item.
Funds may be claimed by local educational
agencies for services provided to welfare

(c)

recipient pupils and those in transition off
of welfare pursuant to this section only if all
of the following occur:

Each local educational agency has met
the terms of the interagency agreement

(1)

between the State Department of Educa-
tion and the State Department of Social
Services pursuant to Provision 2.
Each local educational agency has fully
claimed its respective adult education

(2)

or ROC/Ps average daily attendance cap
for the current year.
Each local educational agency has
claimed the maximum allowable funds

(3)

available under the interagency agree-
ment pursuant to Provision 2.

Each local educational agency shall be reim-
bursed at the same rate as it would otherwise

(d)

receive for services provided pursuant to
this item or Item 6110-105-0001 or pursuant
to Section 1.80, and shall comply with the
program requirements for adult education
pursuant to Chapter 10 (commencing with
Section 52500) of Part 28 of Division 4 of
Title 2 of the Education Code, and ROC/Ps
requirements pursuant to Article 1 (com-
mencing with Section 52300) of, and Article
1.5 (commencing with Section 52335) of,
Chapter 9 of Part 28 of Division 4 of Title
2 of the Education Code, respectively.
Notwithstanding any other provision of law,
funds appropriated in this section for average

(e)

daily attendance (ADA) generated by partic-
ipants in the CalWORKs program may be
apportioned on an advance basis to local
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educational agencies based on anticipated
units of ADA if a prior application for this
additional ADA funding has been approved
by the Superintendent of Public Instruction.
The State Department of Education shall
maintain a data and accountability system

(f)

to obtain information on education and job
training services provided through state-
funded adult education programs and region-
al occupational centers and programs. The
system shall collect information on (1) pro-
gram funding levels and sources, (2) charac-
teristics of participants, and (3) pupil and
program outcomes. The department shall
meet all information technology reporting
requirements of the State Chief Information
Officer.
As a condition of receiving funds provided
in Schedule (2) or any General Fund appro-

(g)

priation made to the State Department of
Education specifically for education and
training services to welfare recipient pupils
and those in transition off of welfare, local
adult education programs and regional occu-
pational centers and programs shall collect
program and participant data as described
in this item and as required by the State De-
partment of Education. The State Depart-
ment of Education shall require that local
providers submit to the state aggregate data
for the period July 1, 2012, to June 30, 2013,
inclusive.

An additional $45,896,000 in expenditures for
this item has been deferred until the 2013–14
fiscal year.

5.

Of the funds appropriated in this item, $0 is
provided for adjustments in average daily atten-

6.

dance. If growth funds are insufficient, the State
Department of Education may adjust the per-
pupil growth rates to conform to available funds.
Additionally, $0 is to reflect a cost-of-living
adjustment.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

7.

91,296,000

6110-156-0890—For local assistance, Department of
Education, Program 10.50.010.001-Adult Education,
payable from the Federal Trust Fund.......................
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Provisions:
The State Department of Education shall reim-
burse claims on a quarterly basis from qualifying

1.

community-based organizations that provide
adult basic education under this item.

Notwithstanding any other provision of law,
all nonlocal educational agencies (non-LEA)

(a)2.

receiving greater than $500,000 pursuant to
this item shall submit an annual organization-
al audit, as specified, to the State Depart-
ment of Education, Office of External Au-
dits.
  All audits shall be performed by one of
the following: (1) a certified public accoun-
tant possessing a valid license to practice
within California, (2) a member of the de-
partment’s staff of auditors, or (3) in-house
auditors, if the entity receiving funds pur-
suant to this item is a public agency, and if
the public agency has internal staff that per-
forms auditing functions and meets the tests
of independence found in Government Au-
diting Standards issued by the Comptroller
General of the United States.
  The audit shall be in accordance with State
Department of Education audit guidelines
and Office of Management and Budget
(OMB), Circular No. A-133, Audits of
States, Local Governments, and Non-Profit
Organizations.
  Non-LEA entities receiving funds pursuant
to this item shall submit the annual audit no
later than six months from the end of the
agency fiscal year. If, for any reason, the
contract is terminated during the contract
period, the audit shall cover the period from
the beginning of the contract through the
date of termination.
  Non-LEA entities receiving funds pursuant
to this item shall be held liable for all depart-
ment costs incurred in obtaining an indepen-
dent audit if the contractor fails to produce
or submit an acceptable audit.
Notwithstanding any other provision of law,
the State Department of Education shall an-

(b)

nually submit to the Governor, Joint Legisla-
tive Budget Committee, and Joint Legisla-
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tive Audit Committee limited-scope audit
reports of all subrecipients it is responsible
for monitoring that receive between $25,000
and $500,000 of federal awards, and that do
not have an organizationwide audit per-
formed. These limited-scope audits shall be
conducted in accordance with the State De-
partment of Education audit guidelines and
OMB, Circular No. A-133. The department
may charge audit costs to applicable federal
awards, as authorized by OMB, Circular No.
A-133 Section 230(b)(2).
  The limited-scope audits shall include
agreed-upon procedures engagements con-
ducted in accordance with either American
Institute of Certified Public Accountants
(AICPA) generally accepted auditing stan-
dards or attestation standards, and address
one or more of the following types of com-
pliance requirements: allowed or unallowed
activities, allowable costs and cost princi-
ples, eligibility, matching, level of effort,
earmarking, and reporting.
  The department shall contract for the lim-
ited-scope audits with a certified public ac-
countant possessing a valid license to prac-
tice within the state or with an independent
auditor.

On or before March 1 of each year, the State
Department of Education shall report to the ap-

3.

propriate subcommittees of the Assembly
Committee on Budget and the Senate Committee
on Budget and Fiscal Review on the following
aspects of Title II of the federal Workforce In-
vestment Act of 1998 (P.L. 105-220): (a) the
makeup of those adult education providers that
applied for competitive grants under Title II and
those that obtained grants, by size, geographic
location, and type (school districts, community
colleges, community-based organizations, or
other local entities), (b) the extent to which par-
ticipating programs were able to meet planned
performance targets, and (c) a breakdown of the
types of courses (English as a Second Language
(ESL), ESL-Citizenship, adult basic education,
or adult secondary education) included in the
performance targets of participating agencies.
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The State Department of Education shall contin-
ue to ensure that outcome measures for State

4.

Department of State Hospitals and State Depart-
ment of Developmental Services clients are set
at a level where these clients will continue to be
eligible for adult education services in the cur-
rent fiscal year and beyond to the full extent
authorized under federal law. The State Depart-
ment of Education shall also consult with the
State Department of State Hospitals, State De-
partment of Developmental Services, and Depart-
ment of Finance for this purpose.
Of the funds appropriated in this item,
$5,594,000 is provided in one-time carryover
funds to support the existing program.

5.

18,670,000

6110-158-0001—For local assistance, Department of
Education (Proposition 98), for transfer by the Con-
troller to Section A of the State School Fund in lieu
of the amount that otherwise would be appropriated
pursuant to Section 41841.5 of the Education Code,
Program 10.50.010.002-Adults in Correctional Faci-
lities..........................................................................
Provisions:

Notwithstanding Section 41841.5 of the Educa-
tion Code, or any other provision of law, all of
the following shall apply:

1.

The amount appropriated in this item and
any amount allocated for this program in

(a)

this act shall be the only funds available for
allocation by the Superintendent of Public
Instruction to school districts or county of-
fices of education for the Adults in Correc-
tional Facilities Program.
The amount appropriated in this item shall
be allocated based upon prior year rather
than current year expenditures.

(b)

Funding distributed to each local educational
agency (LEA) for reimbursement of services

(c)

provided in the prior fiscal year for the
Adults in Correctional Facilities Program
shall be limited to the amount received by
the agency for services provided in the
2009–10 fiscal year. Funding shall be re-
duced or eliminated, as appropriate, for any
LEA that reduces or eliminates services
provided under this program in the prior
fiscal year, as compared to the level of ser-
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vices provided in the 2009–10 fiscal year.
Any funds remaining as a result of those
decreased levels of service shall be allocated
to provide support for new programs in ac-
cordance with Section 41841.8 of the Edu-
cation Code.
Funding appropriated in this item for growth
in average daily attendance (ADA) first shall

(d)

be allocated to programs that are funded for
20 units or less of ADA, up to a maximum
of 20 additional units of ADA per program.

Of the funds appropriated in this item, $0 is
provided for adjustments in average daily atten-

2.

dance. If growth funds are insufficient, the State
Department of Education may adjust the per-
pupil growth rates to conform to available funds.
Additionally, $0 is to reflect a cost-of-living
adjustment.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

3.

3,226,560,000

6110-161-0001—For local assistance, Department of
Education (Proposition 98), Program 10.60-Special
Education Programs for Exceptional Children.....
Schedule:

3,180,260,000
10.60.050.003-Special education
instruction.................................

(1)

60,695,000

10.60.050.080-Early Education
Program for Individuals with Excep-
tional Needs...................................

(2)

−14,395,000
Reimbursements for Early Educa-
tion Program, Part C....................

(3)

Provisions:
Funds appropriated by this item are for transfer
by the Controller to Section A of the State

1.

School Fund, in lieu of the amount that other-
wise would be appropriated for transfer from
the General Fund in the State Treasury to Section
A of the State School Fund for the 2012–13 fis-
cal year pursuant to Sections 14002 and 41301
of the Education Code, for apportionment pur-
suant to Part 30 (commencing with Section
56000) of Division 4 of Title 2 of the Education
Code, superseding all prior law.
Of the funds appropriated in Schedule (1), up to
$13,208,000, plus any cost-of-living adjustment,

2.

shall be available for the purchase, repair, and
inventory maintenance of specialized books,
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materials, and equipment for pupils with low-
incidence disabilities, as defined in Section
56026.5 of the Education Code.
Of the funds appropriated in Schedule (1), up to
$10,081,000, plus any cost-of-living adjustment,

3.

shall be available for the purposes of vocational
training and job placement for special education
pupils through Project Workability I pursuant
to Article 3 (commencing with Section 56470)
of Chapter 4.5 of Part 30 of Division 4 of Title
2 of the Education Code. As a condition of re-
ceiving these funds, each local educational
agency shall certify that the amount of nonfeder-
al resources, exclusive of funds received pur-
suant to this provision, devoted to the provision
of vocational education for special education
pupils shall be maintained at or above the level
provided in the 1984–85 fiscal year. The Super-
intendent of Public Instruction may waive this
requirement for local educational agencies that
demonstrate that the requirement would impose
a severe hardship.
Of the funds appropriated in Schedule (1), up to
$5,258,000, plus any cost-of-living adjustment

4.

(COLA), shall be available for regional occupa-
tional centers and programs that serve pupils
having disabilities; up to $88,657,000, plus any
COLA, shall be available for regionalized pro-
gram specialist services; and up to $2,699,000,
plus any COLA, shall be available for small
special education local plan areas (SELPAs)
pursuant to Section 56836.24 of the Education
Code.
Of the funds appropriated in Schedule (1), up to
$3,000,000 is provided for extraordinary costs

5.

associated with single placements in nonpublic,
nonsectarian schools, pursuant to Section
56836.21 of the Education Code. Pursuant to
legislation, these funds shall also provide reim-
bursement for costs associated with pupils resid-
ing in licensed children’s institutes.
Of the funds appropriated in Schedule (1), up to
$158,108,000, plus any cost-of-living adjustment

6.

(COLA), is available to fund the costs of chil-
dren placed in licensed children’s institutions
who attend nonpublic schools based on the
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funding formula authorized in Chapter 914 of
the Statutes of 2004.
Funds available for infant units shall be allocated
with the following average number of pupils per
unit:

7.

For special classes and centers—16.(a)
For resource specialist programs—24.(b)
For designated instructional services—16.(c)

Notwithstanding any other provision of law,
early education programs for infants and toddlers

8.

shall be offered for 200 days. Funds appropriated
in Schedule (2) shall be allocated by the State
Department of Education for the 2012–13 fiscal
year to those programs receiving allocations for
instructional units pursuant to Section 56432 of
the Education Code for the Early Education
Program for Individuals with Exceptional Needs
operated pursuant to Chapter 4.4 (commencing
with Section 56425) of Part 30 of Division 4 of
Title 2 of the Education Code, based on comput-
ing 200-day entitlements. Notwithstanding any
other provision of law, funds in Schedule (2)
shall be used only for the purposes specified in
Provisions 10 and 11.
Notwithstanding any other provision of law,
state funds appropriated in Schedule (2) in ex-

9.

cess of the amount necessary to fund the
deficited entitlements pursuant to Section 56432
of the Education Code and Provision 10 shall
be available for allocation by the State Depart-
ment of Education to local educational agencies
for the operation of programs serving solely low-
incidence infants and toddlers pursuant to Title
14 (commencing with Section 95000) of the
Government Code. These funds shall be allocat-
ed to each local educational agency for each
solely low-incidence child through age two in
excess of the number of solely low-incidence
children through age two served by the local
educational agency during the 1992–93 fiscal
year and reported on the April 1993 pupil count.
These funds shall only be allocated if the amount
of reimbursement received from the State Depart-
ment of Developmental Services is insufficient
to fully fund the costs of operating the Early In-
tervention Program, as authorized by Title 14
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(commencing with Section 95000) of the Gov-
ernment Code.
The State Department of Education, through
coordination with the special education local

10.

plan areas, shall ensure local interagency coordi-
nation and collaboration in the provision of early
intervention services, including local training
activities, child-find activities, public awareness,
and the family resource center activities.
Funds appropriated in this item, unless otherwise
specified, are available for the sole purpose of

11.

funding 2012–13 fiscal year special education
program costs and shall not be used to fund any
prior year adjustments, claims, or costs.
Of the amount provided in Schedule (1), up to
$188,000, plus any cost-of-living adjustment,

12.

shall be available to fully fund the declining en-
rollment of necessary small special education
local plan areas pursuant to Chapter 551 of the
Statutes of 2001.
Pursuant to Section 56427 of the Education
Code, of the funds appropriated in Schedule (1),

13.

up to $2,324,000 may be used to provide funding
for infant programs, and may be used for those
programs that do not qualify for funding pur-
suant to Section 56432 of the Education Code.
Of the funds appropriated in Schedule (1), up to
$29,478,000 shall be allocated to local education-

14.

al agencies for the purposes of Project Workabil-
ity I.
Of the funds appropriated in Schedule (1), up to
$1,700,000 shall be used to provide specialized

15.

services to pupils with low-incidence disabilities,
as defined in Section 56026.5 of the Education
Code.
Of the funds appropriated in Schedule (1), up to
$1,117,000 shall be used for a personnel devel-

16.

opment program. This program shall include
state-sponsored staff development for special
education personnel to have the necessary con-
tent knowledge and skills to serve children with
disabilities. This funding may include training
and services targeting special education teachers
and related service personnel that teach core
academic or multiple subjects to meet the appli-
cable special education requirements of the fed-

 96

Ch. 21— 483 —
AmountItem

512



eral Individuals with Disabilities Education Act
(20 U.S.C. Sec. 1400 et seq.).
Of the funds appropriated in Schedule (1), up to
$200,000 shall be used for research and training
in cross-cultural assessments.

17.

Of the amount appropriated in this item, up to
$1,480,000 is available for the state’s share of

18.

costs in the settlement of Emma C. v. Delaine
Eastin, et al. (N.D. Cal. No. C96-4179TEH).
The State Department of Education shall report
by January 1, 2013, to the fiscal committees of
both houses of the Legislature, the Department
of Finance, and the Legislative Analyst’s Office
on the planned use of the additional special edu-
cation funds provided to the Ravenswood Ele-
mentary School District pursuant to this settle-
ment. The report shall also provide the State
Department of Education’s best estimate of when
this supplemental funding will no longer be re-
quired by the court. The State Department of
Education shall comply with the requirements
of Section 948 of the Government Code in any
further request for funds to satisfy this settle-
ment.
Of the funds appropriated in this item, up to
$2,500,000 shall be allocated directly to special

19.

education local plan areas for a personnel devel-
opment program that meets the highly qualified
teacher requirements and ensures that all person-
nel necessary to carry out this part are appropri-
ately and adequately prepared, subject to the re-
quirements of paragraph (14) of subdivision (a)
of Section 612 of the federal Individuals with
Disabilities Education Act (20 U.S.C. Sec. 1400
et seq.) and Section 2122 of the federal Elemen-
tary and Secondary Education Act of 1965 (20
U.S.C. Sec. 6301 et seq.). The local in-service
programs shall include a parent training compo-
nent and may include a staff training component,
and may include a special education teacher
component for special education service person-
nel and paraprofessionals, consistent with state
certification and licensing requirements. Use of
these funds shall be described in the local plans.
These funds may be used to provide training in
alternative dispute resolution and the local medi-
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ation of disputes. All programs are to include
evaluation components.
Notwithstanding any other provision of law,
state funds appropriated in Schedule (1) in ex-

20.

cess of the amount necessary to fund the defined
entitlement shall be to fulfill other shortages in
entitlements budgeted in this schedule by the
State Department of Education, upon Depart-
ment of Finance approval, to any program
funded under Schedule (1).
Of the funds appropriated in Schedule (1), the
amount resulting from increases in federal funds

21.

reflected in the calculation performed in para-
graph (1) of subdivision (c) of Section 56836.08
of the Education Code shall be allocated based
on an equal amount per average daily attendance
and added to each special education local plan
area’s base funding, consistent with paragraphs
(1) to (4), inclusive, of subdivision (b) of Section
56836.158 of the Education Code. When the fi-
nal amount is determined, the State Department
of Education shall provide this information to
the Department of Finance and the budget com-
mittees of each house of the Legislature.
Of the amount specified in Schedule (1),
$321,885,000 shall be available only to provide

22.

educationally related mental health services, in-
cluding out-of-home residential services for
emotionally disturbed pupils, required by an in-
dividualized education program pursuant to the
federal Individuals with Disabilities Education
Act (20 U.S.C. Sec. 1400 et seq.) and as de-
scribed in Section 56363 of the Education Code.
The Superintendent of Public Instruction shall
allocate these funds to special education local
plan areas in the 2012–13 fiscal year based upon
an equal rate per pupil using the methodology
specified in Section 56836.07 of the Education
Code.
Of the amount specified in Schedule (1), up to
$3,000,000 shall be made available to the Super-

23.

intendent of Public Instruction, in collaboration
with the Department of Finance and the Legisla-
tive Analyst, and subject to approval by the De-
partment of Finance, to administer an extraordi-
nary cost pool associated with educationally re-
lated mental health services, including out-of-
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home residential services for emotionally dis-
turbed pupils, for necessary small special educa-
tion local plan areas as defined in Section 56212
of the Education Code.
The funds appropriated in this item reflect an
adjustment to the base funding of 0 percent for

24.

the annual adjustment in statewide average daily
attendance.
Of the amount provided in Schedule (1), $0 is
to reflect a cost-of-living adjustment.

25.

Of the amount provided in Schedule (2), $0 is
to reflect a cost-of-living adjustment.

26.

Of the funds appropriated in Schedule (1),
$51,750,000 shall be available only for the pur-

27.

pose of providing educationally related mental
health services, including out-of-home residen-
tial services for emotionally disturbed pupils,
required by an individualized education program
pursuant to the federal Individuals with Disabil-
ities Education Act (20 U.S.C. Sec. 1400 et seq.)
and as described in Section 56363 of the Educa-
tion Code. The Superintendent of Public Instruc-
tion shall allocate these funds to special educa-
tion local plan areas on a one-time basis in the
2012–13 fiscal year as follows:

The Superintendent of Public Instruction
shall allocate these funds to each special

(a)

education local plan area using data avail-
able from the California Special Education
Management Information System
(CASEMIS) as of December 1, 2010. Each
special education local plan area shall re-
ceive funding in an amount equal to the ap-
plicable of the following:

$3,607 for each pupil whose individual-
ized education program requires one or

(1)

more of the following educationally re-
lated mental health services: individual
counseling, counseling and guidance,
parent counseling, social work services,
or behavior intervention services.
Twice the amount specified in paragraph
(1) for each pupil whose individualized

(2)

education program requires psychologi-
cal services.
Four times the amount specified in
paragraph (1) for each pupil whose indi-

(3)
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vidualized education program requires
day treatment services.
Nine times the amount specified in
paragraph (1) for each pupil whose indi-

(4)

vidualized education program requires
mental health related residential treat-
ment services.

The Superintendent of Public Instruction
shall count individual pupils in only one of

(b)

the four categories set forth in paragraphs
(1) to (4), inclusive, of subdivision (a), based
on the most intensive level of services re-
quired by the pupil’s individualized educa-
tion program.
If the overall funding allocation is insuffi-
cient to fully fund the amount set forth in

(c)

subdivision (a), or if there is excess funding
available, the Superintendent of Public In-
struction shall adjust the amount specified
in paragraph (1) of subdivision (a), and the
corresponding amounts specified in para-
graphs (2) to (4), inclusive, of subdivision
(a), in order to match the full allocation.
It is the intent of the Legislature that any
funds appropriated for the 2013–14 fiscal

(d)

year for the purpose of providing the educa-
tionally related mental health services iden-
tified in this provision shall be allocated
based on an equal rate per pupil using a
methodology specified in Section 56836.07
of the Education Code and using average
daily attendance for the 2012–13 fiscal year.

1,235,823,000

6110-161-0890—For local assistance, Department of
Education, payable from the Federal Trust Fund,
Program 10.60-Special Education Programs for
Exceptional Children............................................
Schedule:

1,047,814,000

10.60.050.012-Local Agency
Entitlements, IDEA Special Ed-
ucation.......................................

(1)

1,759,000
10.60.050.013-State Agency Entitle-
ments, IDEA Special Education....

(2)

67,066,000
10.60.050.015-IDEA, Local Entitle-
ments, Preschool Program.............

(3)

76,768,000
10.60.050.021-IDEA, State Level
Activities........................................

(4)
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36,117,000
10.60.050.030-P.L. 99-457, Pre-
school Grant Program....................

(5)

3,405,000

10.60.050.031-IDEA, State Im-
provement Grant, Special Educa-
tion.................................................

(6)

2,794,000
10.60.050.032-IDEA, Family Em-
powerment Centers........................

(7)

100,000
20.80.002-Supplemental Grants:
Newborn Hearing Grant................

(8)

Provisions:
The funds appropriated in Schedule (2) shall be
distributed to state-operated programs serving

2.

disabled children from 3 to 21 years of age, in-
clusive. In accordance with federal law, the
funds appropriated in Schedules (1) and (2) shall
be distributed to local and state agencies on the
basis of the federal Individuals with Disabilities
Education Act (20 U.S.C. Sec. 1400 et seq.)
permanent formula.
Of the funds appropriated in Schedule (4), up to
$300,000 shall be used to develop and test pro-

3.

cedures, materials, and training for alternative
dispute resolution in special education.
Of the funds appropriated by Schedule (5) for
the Preschool Grant Program, $1,228,000 shall

4.

be used for in-service training and shall include
a parent training component and may, in addi-
tion, include a staff training program. These
funds may be used to provide training in alterna-
tive dispute resolution and the local mediation
of disputes. This program shall include state-
sponsored and local components.
Of the funds appropriated in this item,
$1,420,000 is available for local assistance

5.

grants to monitor local educational agency
compliance with state and federal laws and reg-
ulations governing special education. This
funding level is to be used to continue the facil-
itated reviews and, to the extent consistent with
the key performance indicators developed by
the State Department of Education, these activi-
ties shall focus on local educational agencies
identified by the United States Department of
Education’s Office of Special Education Pro-
grams.
The funds appropriated in Schedule (7) shall be
used for the purposes of Family Empowerment

6.
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Centers on Disability pursuant to Chapter 690
of the Statutes of 2001.
Notwithstanding the notification requirements
listed in subdivision (d) of Section 26.00, the

7.

Department of Finance is authorized to approve
intraschedule transfers of funds within this item
submitted by the State Department of Education
for the purposes of ensuring that special educa-
tion funding provided in this item is appropriated
in accordance with the statutory funding formula
required by the federal Individuals with Disabil-
ities Education Act (20 U.S.C. Sec. 1400 et seq.)
and the special education funding formula re-
quired pursuant to Chapter 7.2 (commencing
with Section 56836) of Part 30 of Division 4 of
Title 2 of the Education Code, without waiting
30 days, but shall provide a notice to the Legis-
lature each time a transfer occurs.
Of the funds appropriated in Schedule (4),
$46,554,000 shall be available only for the pur-

8.

pose of providing educationally related mental
health services, including out-of-home residen-
tial services for emotionally disturbed pupils,
required by an individualized education program
pursuant to the federal Individuals with Disabil-
ities Education Act of 2004 (20 U.S.C. Sec. 1400
et seq.) and as described in Section 56363 of the
Education Code. The Superintendent of Public
Instruction shall allocate these funds to special
education local plan areas in the 2012–13 fiscal
year based upon an equal rate per pupil using
the methodology specified in Section 56836.07
of the Education Code.
Of the funds appropriated in Schedule (6),
$2,192,000 is provided for scientifically based

9.

professional development as part of the State
Personnel Development grant.
Of the funds appropriated in Schedule (4), up to
$3,894,000 shall be available for transfer to the

10.

State Special Schools for student transportation
allowances. However, of these funds, the State
Department of Education (SDE) shall obtain
written approval from the Department of Finance
prior to spending $924,000 to address transporta-
tion contract increases resulting from fuel and
insurance costs. The Department of Finance shall
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act within 30 days of receiving justification from
the SDE for the increased costs.
Of the funds appropriated in Schedule (4),
$24,600,000 shall be available to provide educa-

11.

tionally related occupational and physical thera-
py services required by an individualized educa-
tion program pursuant to the federal Individuals
with Disabilities Education Act (20 U.S.C. Sec.
1400 et seq.) and as described in Section 56363
of the Education Code. The Superintendent of
Public Instruction shall allocate these funds to
special education local plan areas based on an
equal rate per pupil using the methodology
specified in Section 56836.07 of the Education
Code.
Of the funds appropriated in Schedule (4), up to
$2,154,000 shall be available in a one-time fed-

12.

eral Individuals with Disabilities Education Act
(IDEA) carryover.
Of the funds appropriated in Schedule (6),
$1,213,000 is available in one-time carryover

13.

funds to support the state personnel development
contract with the Napa County Office of Educa-
tion.

15,000,000

6110-162-0001—For local assistance, Department of
Education (Proposition 98), for early mental health
services pursuant to Part 4 (commencing with Sec-
tion 4370) of Division 4 of the Welfare and Institu-
tions Code................................................................
Provisions:

Notwithstanding any other provision of law,
priority for allocating funds pursuant to this item

1.

shall be for local education agencies that have
not previously received grant funding for this
program.

26,730,000

6110-166-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund for purposes of Article
5 (commencing with Section 54690) of Chapter 9
of Part 29 of Division 4 of Title 2 of the Education
Code, Partnership Academies Program...................
Schedule:

23,490,000
10.70.070.001-California Partner-
ship Academies..............................

(1)

3,240,000
10.70.070.003-“Clean” Technolo-
gy Partnership Academies............

(2.5)
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Provisions:
If there are any funds in this item that are not
allocated for planning or operational grants, the

1.

State Department of Education may allocate
those remaining funds as one-time grants to
state-funded partnership academies to be used
for one-time purposes.
The State Department of Education shall not
authorize new partnership academies without

2.

the approval of the Department of Finance and
30-day notification to the Joint Legislative
Budget Committee.
Notwithstanding Provisions 1 and 2, the funds
appropriated in Schedule (2.5) shall be available

3.

consistent with Article 5.5 (commencing with
Section 54698) of Chapter 9 of Part 29 of Divi-
sion 4 of Title 2 of the Education Code.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

4.

119,803,000

6110-166-0890—For local assistance, Department of
Education, Program 10.70-Vocational Education,
payable from the Federal Trust Fund.......................
Provisions:

The funds appropriated in this item include fed-
eral Carl D. Perkins Career and Technical Edu-

1.

cation Act of 2006 (P.L. 109-270) funds for the
current fiscal year to be transferred to the com-
munity colleges by means of interagency agree-
ments for the purpose of funding career technical
education programs in community colleges.
The State Board of Education and the Board of
Governors of the California Community Col-

2.

leges shall target funds appropriated by this item
to provide services to persons participating in
welfare-to-work activities under the CalWORKs
program.
The Superintendent of Public Instruction shall
report, not later than February 1 of each year, to

3.

the Joint Legislative Budget Committee and the
Director of Finance, describing the amount of
carryover funds from this item, reasons for the
carryover, and plans to reduce the amount of
carryover.
Of the funds appropriated in this item,
$6,960,000 is provided in one-time carryover
funds to support the existing program.

4.
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5,157,000

6110-167-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 10.70-Agricul-
tural Career Technical Education Incentive Program
established pursuant to Article 7.5 (commencing
with Section 52460) of Chapter 9 of Part 28 of Divi-
sion 4 of Title 2 of the Education Code...................
Provisions:

As a condition of receiving funds appropriated
in this item, a school district shall certify to the

1.

Superintendent of Public Instruction both of the
following:

Agricultural Career Technical Education
Incentive Program funds shall be expended

(a)

for the items identified in its application,
except that, in items of expenditure classifi-
cation 4000, only the total cost of expenses
shall be required and itemization shall not
be required.
The school district shall provide at least 50
percent of the cost of the items and costs

(b)

from expenditure classification 4000, as
identified in its application, from other
funding sources. This provision does not
limit the authority of the Superintendent of
Public Instruction to waive the local match-
ing requirement established by subdivision
(b) of Section 52461.5 of the Education
Code.

The funds appropriated in this item reflect an
adjustment to the base funding of 0.0 percent

2.

for an adjustment in statewide average daily at-
tendance.
Of the amount appropriated in this item, $0 is
to reflect a cost-of-living adjustment.

3.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

4.

0

6110-170-0001—For local assistance, Department of
Education, pursuant to Section 88532 of the Educa-
tion Code..................................................................
Schedule:

16,865,000
20.40.800-Career Technical Educa-
tion.................................................

(1)

−16,865,000Reimbursements...........................(2)
Provisions:

Funding in this item shall be provided from the
Quality Education Investment Act, in accordance

1.

 96

— 492 —Ch. 21
AmountItem

521



with Section 52055.770 of the Education Code,
pursuant to an interagency agreement between
the Office of the Chancellor of the California
Community Colleges and the State Department
of Education.
Funds appropriated in this item are for the pur-
pose of aligning career-technical education cur-

2.

riculum between K–12 and community colleges
in targeted industry-driven programs. Prior to
the allocation of these funds, the Chancellor of
the California Community Colleges, in conjunc-
tion with the State Department of Education,
shall submit a proposed expenditure plan for the
funds contained in this item, and the rationale
therefor, to the Department of Finance by August
1 of each year for approval.
The amounts in this item may be adjusted by
budget revision to conform to the interagency

3.

agreement between the Chancellor of the Cali-
fornia Community Colleges and the Department
of Education if approved by the Department of
Finance.
Of the funds appropriated in this item,
$1,865,000 reflects one-time reimbursement
carryover funds to support the existing program.

4.

17,555,000

6110-181-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 20.10.025-
Educational Technology, programs funded pursuant
to Article 15 (commencing with Section 51870) of
Chapter 5 of Part 28 of Division 4 and Chapter 3.34
(commencing with Section 44730) of Part 25 of Di-
vision 3 of Title 2 of the Education Code................
Provisions:

As a part of the support system authorized by
paragraph (5) of subdivision (a) of Section

1.

51871 of the Education Code, the California
Technology Assistance Project regional consor-
tia shall assist school districts in using pupil
achievement data to inform instruction and im-
prove pupil learning. The regional consortia shall
also support the identification and dissemination
of best practices in the area of data-driven instruc-
tional improvement.
The funds appropriated in this item reflect an
adjustment to the base funding of 0.0 percent

2.
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for the annual adjustment in statewide average
daily attendance.
Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

3.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

4.

360,000

6110-181-0140—For local assistance, Department of
Education, payable from the California Environmen-
tal License Plate Fund, for purposes of Section
21190 of the Public Resources Code.......................
Schedule:

548,000
20.10.055-Environmental Educa-
tion.................................................

(1)

−188,000Reimbursements............................(2)

10,404,000

6110-182-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 20.20.030-
K–12 High-Speed Network.....................................
Provisions:

Expenditure authority of no greater than
$15,600,000 is provided for the K–12 High-
Speed Network.

1.

Of the amount authorized for expenditure
in this provision, $1,300,000 of unexpended

(a)

cash reserves from the following appropria-
tions are available to continue management
and operation of the network during the
2012–13 fiscal year: Item 6440-001-0001,
Schedule (a), Provision 44 of Chapter 52 of
the Statutes of 2000; Item 6440-001-0001,
Schedule (1), Provision 24 of Chapter 106
of the Statutes of 2001; Item 6440-001-0001,
Schedule (1), Provision 24 of Chapter 379
of the Statutes of 2002; Item 6440-001-0001,
Schedule (1), Provision 22 of Chapter 157
of the Statutes of 2003; and Item 6110-182-
0001, Chapter 208 of the Statutes of 2004.
Of the amount authorized for expenditure
in this provision, $4,600,000 shall be funded

(b)

by E-rate and California Teleconnect Fund
moneys. The lead educational agency or the
Corporation for Education Network Initia-
tives in California (CENIC), or both, shall
submit quarterly reports to the Department
of Finance and the Legislature on funds re-
ceived from E-rate and the California Tele-
connect Fund.
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For the 2012–13 fiscal year, all major sub-
contracts of the K–12 High-Speed Network

(c)

program shall be excluded from both the el-
igible program costs on which indirect costs
are charged and from the calculation of the
indirect cost rate based on that year’s data.
For purposes of this provision, a major sub-
contract is defined as a subcontract for ser-
vices in an amount in excess of $25,000.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

2.

9,990,000

6110-183-0890—For local assistance, Department of
Education, Program 20.10.045-Safe and Drug Free
Schools and Communities Act (Part A of Title IV
of P.L. 107-110), payable from the Federal Trust
Fund.........................................................................
Provisions:

The funds appropriated in this item are made
available through the three-year Safe and Sup-

1.

portive Schools Grant for the purpose of helping
schools improve safety and reduce substance
use. The State Department of Education shall
allocate these funds in a manner consistent with
the state’s approved application for these funds
and with federal regulations.
Of the funds appropriated in this item, $475,000
is provided in one-time carryover funds to sup-
port the existing program.

2.

312,888,000

6110-188-0001—For local assistance, Department of
Education (Proposition 98), Program 10.10-School
Apportionments Deferred Maintenance, for transfer
to the State School Deferred Maintenance Fund.....
Provisions:

The funds appropriated in this item shall be
transferred to the State School Deferred Mainte-

1.

nance Fund and are available for funding appli-
cations received by the Department of General
Services, Office of Public School Construction
for the purpose of payments to school districts
for deferred maintenance projects pursuant to
Section 17584 of the Education Code.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

2.
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416,254,000

6110-189-0001—For local assistance, Department of
Education (Proposition 98), Program 20.20.020.005-
Instructional Support, for transfer to State Instruc-
tional Materials Fund pursuant to Article 3 (com-
mencing with Section 60240) of Chapter 2 of Part
33 of Division 4 of Title 2 of the Education Code
(Instructional Materials Block Grant)......................
Provisions:

The funds in this item shall be allocated to
school districts to purchase standards-aligned
instructional materials.

1.

The funds appropriated in this item reflect an
adjustment to the base funding of 0.0 percent

2.

for the annual adjustment in statewide average
daily attendance.
Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

3.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

4.

47,248,000

6110-190-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 10.10.021-
School Apportionments, Community Day Schools
established pursuant to Article 3 (commencing with
Section 48660) of Chapter 4 of Part 27 of Division
4 of Title 2 of the Education Code...........................
Provisions:

Funds appropriated in this item shall not be
available for the purposes of Section 41972 of
the Education Code.

1.

Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

2.

An additional $4,751,000 in expenditures for
this item has been deferred until the 2013–14
fiscal year.

3.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

4.

32,380,000

6110-193-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 20.60-Staff
Development............................................................
Schedule:

2,131,000

20.60.070-Instructional Support:
Bilingual Teacher Training Assis-
tance Program................................

(1)

29,848,000
20.60.060-Instructional Support:
Teacher Peer Review.....................

(2)
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401,000

20.60.110-Instructional Support:
Improving School Effectiveness-
Reader Services for Blind Teach-
ers..................................................

(3)

Provisions:
The amount appropriated in Schedule (1) shall
be allocated for the purposes of the Bilingual

1.

Teacher Training Assistance Program estab-
lished by Article 4 (commencing with Section
52180) of Chapter 7 of Part 28 of Division 4 of
Title 2 of the Education Code.
The amount appropriated in Schedule (3) shall
be allocated for the purposes of the Reader Ser-

2.

vices for Blind Teachers Program, for transfer
to the Reader Employment Fund established by
Section 45371 of the Education Code for the
purposes of Section 44925 of the Education
Code.
The funds appropriated in this item reflect an
adjustment to the base funding of 0.0 percent

3.

for the annual adjustment in statewide average
daily attendance.
Of the funds appropriated in Schedule (1), $0 is
to reflect a cost-of-living adjustment.

4.

The funds appropriated in Schedule (2) shall be
allocated in accordance with Article 4.5 (com-

5.

mencing with Section 44500) of Chapter 3 of
Part 25 of Division 3 of Title 2 of the Education
Code. If the funds are insufficient to fully fund
growth in this program, the State Department of
Education may adjust the per-participant rate to
conform to available funds. Funds appropriated
in Schedule (2) include $0 to reflect a cost-of-
living adjustment.
Of the funds appropriated in Schedule (3), $0 is
to reflect a cost-of-living adjustment.

6.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

7.

18,683,000

6110-193-0890—For local assistance, Department of
Education, Program 20.60-Instructional Support,
Part B of Title II of the federal Elementary and
Secondary Education Act (20 U.S.C. Sec. 6661 et
seq.; Mathematics and Science Partnership Grants)
payable from the Federal Trust Fund.......................
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Provisions:
Of the funds appropriated in this item,
$1,700,000 is provided in one-time carryover
funds to support the existing program.

1.

800,603,000

6110-194-0001—For local assistance, Department of
Education, for allocation by the Superintendent of
Public Instruction to school districts, county offices
of education, and other agencies for child care and
development programs included in this item, in lieu
of the amount that otherwise would be appropriated
pursuant to any other statute....................................
Schedule:

1,359,885,000
30.10.020-Child Care Ser-
vices........................................

(1.5)

481,618,000

30.10.020.001-
Special Program,
Child Develop-
ment, General
Child Develop-
ment Programs....

(a)

26,993,000

30.10.020.004-
Special Program,
Child Develop-
ment, Migrant Day
Care......................

(c)

201,004,000

30.10.020.007-
Special Program,
Child Develop-
ment, Alternative
Payment Pro-
gram...................

(d)

419,286,000

30.10.020.011-
Special program,
Child Develop-
ment Alternative
Payment Pro-
gram—Stage 2....

(e)

153,758,000

30.10.020.012-
Special program,
Child Develop-
ment Alternative
Payment Pro-
gram—Stage 3
Setaside..............

(f)
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18,688,000

30.10.020.008-
Special Program,
Child Develop-
ment, Resource
and Referral..........

(g)

1,504,000

30.10.020.096-Spe-
cial Program, Child
Development, Al-
lowance for Handi-
capped....................

(j)

225,000

30.10.020.106-Spe-
cial Program, Child
Development, Cali-
fornia Child Care
Initiative.................

(k)

49,490,000

30.10.020.901-
Special Program,
Child Develop-
ment, Quality Im-
provement.............

(l)

3,319,000

30.10.020.920-Spe-
cial Program, Child
Development, Local
Planning Coun-
cils..........................

(n)

4,000,000

30.10.020.014-Spe-
cial Program, Child
Development, Ac-
counts Payable.......

(o)

−559,282,000

Amount payable from the Federal
Trust Fund (Item 6110-194-
0890)..........................................

(3)

Provisions:
Funds in Schedule (1.5)(l) shall be reserved for
activities to improve the quality and availability
of child care, pursuant to the following:

1.

$2,085,639 is for the schoolage care and re-
source and referral earmark.

(a)

$11,698,772 is for the infant and toddler
earmark and shall be used for increasing the

(b)

supply of quality child care for infants and
toddlers.
$3,014,000 in one-time federal funding is
available for use in the 2012–13 fiscal year.

(c)

These funds shall be used for child care and
development quality expenditures identified
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by the State Department of Education and
approved by the Department of Finance.
From the remaining funds in Schedule
(1.5)(l), the following amounts shall be allo-

(d)

cated for the following purposes: $8,000,000
from federal funds for contracting with the
State Department of Social Services for in-
creased inspections of child care facilities;
$960,000 for Trustline registration workload
(Chapter 3.35 (commencing with Section
1596.60) of Division 2 of the Health and
Safety Code); and $455,000 for health and
safety training for licensed and exempt child
care providers. Of the amounts specified in
this provision, first priority shall be to fully
fund Trustline registration workload as de-
termined by the State Department of Social
Services in conjunction with the State De-
partment of Education.

Nonfederal funds appropriated in this item which
have been budgeted to meet the state’s Tempo-

3.

rary Assistance for Needy Families maintenance-
of-effort requirement established pursuant to the
federal Personal Responsibility and Work Op-
portunity Reconciliation Act of 1996 (P.L. 104-
193) may not be expended in any way that would
cause their disqualification as a federally allow-
able maintenance-of-effort expenditure.
Notwithstanding Section 8278.3 of the Education
Code or any other provision of law, up to

4.

$5,000,000 of the Child Care Facilities Revolv-
ing Fund balance may be allocated for use on a
one-time basis for renovations and repairs to
meet health and safety standards, to comply with
the federal Americans with Disabilities Act of
1990 (42 U.S.C. Sec. 12101 et seq.), and to
perform emergency repairs, that were the result
of an unforeseen event and are necessary to
maintain continued normal operation of the child
care and development program. These funds
shall be made available to school districts and
contracting agencies that provide subsidized
center-based services pursuant to the Child Care
and Development Services Act (Chapter 2
(commencing with Section 8200) of Part 6 of
Division 1 of Title 1 of the Education Code).
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Notwithstanding any other provision of law,
funds in Schedule (1.5)(o) are available for ac-

5.

counts payable for alternative payment programs
for actual and allowable costs incurred for addi-
tional services, pursuant to Section 8222.1 of
the Education Code. The State Department of
Education shall give priority for the allocation
of these funds for accounts payable.
The amounts provided in Schedules (1.5)(a),
(1.5)(c), (1.5)(d), and (1.5)(j) of this item reflect

6.

an adjustment to the base funding of −0.25 per-
cent for an increase in the population of 0–4
year-olds.
The maximum standard reimbursement rate shall
not exceed $34.38 per day for general child care

7.

programs. Furthermore, the migrant child care
and Cal-SAFE child care programs shall adhere
to the maximum standard reimbursement rates
as prescribed for the general child care programs.
All other rates and adjustment factors shall
conform.

Alternative payment child care programs
shall be subject to the rate ceilings estab-

(a)8.

lished in the Regional Market Rate Survey
of California child care and development
providers for provider payments. When ap-
proved pursuant to Section 8447 of the Edu-
cation Code, any changes to the market rate
limits, adjustment factors, or regions shall
be utilized by the State Department of Edu-
cation, the California Community Colleges,
and the State Department of Social Services
in various programs under the jurisdiction
of these departments.
The funds appropriated in this item for the
cost of licensed child care services provided

(b)

through alternative payment or voucher
programs, including those provided under
Article 3 (commencing with Section 8220)
and Article 15.5 (commencing with Section
8350) of Chapter 2 of Part 6 of Division 1
of Title 1 of the Education Code, shall be
used only to reimburse child care costs up
to the 85th percentile of the rates charged
by providers offering the same type of child
care for the same age child in that region,
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based on the 2005 Regional Market Rate
Survey data.
The funds appropriated in this item for the
cost of license-exempt child care services

(c)

provided through alternative payment or
voucher programs, including those provided
under Article 3 (commencing with Section
8220) and Article 15.5 (commencing with
Section 8350) of Chapter 2 of Part 6 of Di-
vision 1 of Title 1 of the Education Code,
shall be used only to reimburse license-ex-
empt child care costs up to 60 percent of the
regional reimbursement rate limits estab-
lished for family child care homes.

Of the amount appropriated in Schedule (1.5)(l),
$10,750,000 shall be for child care worker re-

9.

cruitment and retention programs pursuant to
Section 8279.7 of the Education Code, and
$291,000 shall be for the Child Development
Training Consortium.

The State Department of Education (SDE)
shall conduct monthly analyses of Cal-

(a)10.

WORKs Stage 2 and Stage 3 caseloads and
expenditures and adjust agency contract
maximum reimbursement amounts and allo-
cations as necessary to ensure funds are
distributed proportionally to need. The SDE
shall share monthly caseload analyses with
the State Department of Social Services
(DSS).
The SDE shall provide quarterly information
regarding the sufficiency of funding for

(b)

Stage 2 and Stage 3 to DSS. The SDE shall
provide caseloads, expenditures, allocations,
unit costs, family fees, and other key vari-
ables and assumptions used in determining
the sufficiency of state allocations. Detailed
backup by month and on a county-by-county
basis shall be provided to the DSS at least
on a quarterly basis for comparisons with
Stage 1 trends.
By September 30 and March 30 of each
year, the SDE shall ensure that detailed

(c)

caseload and expenditure data, through the
most recent period for Stage 2 and Stage 3
along with all relevant assumptions, is pro-
vided to DSS to facilitate budget develop-
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ment. The detailed data provided shall in-
clude actual and projected monthly caseload
from Stage 2 scheduled to time off of their
transitional child care benefit from the last
actual month reported by agencies through
the next two fiscal years as well as local at-
trition experience. DSS shall utilize data
provided by the SDE, including key vari-
ables from the prior fiscal year and the first
two months of the current fiscal year, to
provide coordinated estimates in November
of each year for each of the three stages of
care for preparation of the Governor’s Bud-
get, and shall utilize data from at least the
first two quarters of the current fiscal year,
and any additional monthly data as they be-
come available for preparation of the May
Revision. The DSS shall share its assump-
tions and methodology with the SDE in the
preparation of the Governor’s Budget.
The SDE shall coordinate with the DSS to
identify annual general subsidized child care

(d)

program expenditures for Temporary Assis-
tance for Needy Families-eligible children.
The SDE shall modify existing reporting
forms as necessary to capture this data.
The SDE shall provide to the DSS, upon re-
quest, access to the information and data el-

(e)

ements necessary to comply with federal
reporting requirements and any other infor-
mation deemed necessary to improve estima-
tion of child care budgeting needs.

Notwithstanding any other provision of law, the
funds in Schedule (1.5)(f) are reserved exclusive-

11.

ly for continuing child care for the following:
(a) former CalWORKs families who are work-
ing, have left cash aid, and have exhausted their
two-year eligibility for transitional services in
either Stage 1 or 2 pursuant to subdivision (c)
of Section 8351 or Section 8353 of the Education
Code, respectively, but still meet eligibility re-
quirements for receipt of subsidized child care
services, and (b) families who received lump-
sum diversion payments or diversion services
under Section 11266.5 of the Welfare and Insti-
tutions Code and have spent two years in Stage
2 off of cash aid, but still meet eligibility require-
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ments for receipt of subsidized child care ser-
vices.
Notwithstanding any other provision of law,
each local planning council shall meet the re-

12.

quirements of Section 8499.5 of the Education
Code to the extent feasible and to the extent data
is readily accessible.
Notwithstanding any other provision of law, the
implementation of Provisions 15 and 16 is not

13.

subject to the appeal and resolution procedures
for agencies that contract with the State Depart-
ment of Education for the provision of child care
services or the due process requirements afford-
ed to families that are denied services specified
in Chapter 19 (commencing with Section 18000)
of Division 1 of Title 5 of the California Code
of Regulations.
Notwithstanding the rulemaking provisions of
the Administrative Procedure Act (Chapter 3.5

14.

(commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code),
the State Department of Education may imple-
ment Provisions 15 and 16 through management
bulletins or similar instructions.
The amounts appropriated in Schedules (1.5)(a),
General Child Care, (1.5)(c), Migrant Day Care,

15.

(1.5)(d), Alternative Payment Program, (1.5)(f),
CalWORKs Stage 3, and (1.5)(j), Allowance for
Handicapped, reflect a reduction effective July
1, 2012, to all contracts of 5.5 percent. The State
Department of Education may consider the
contractor’s performance or whether the contrac-
tor serves children in underserved areas as de-
fined in subdivision (ag) of Section 8208 of the
Education Code when determining contract re-
ductions, provided that the aggregate reduction
to each program specified above is 5.5 percent
effective July 1, 2012.
Notwithstanding any other provision of law,
families shall be disenrolled from subsidized

16.

child care services consistent with the priorities
for services specified in subdivision (b) of Sec-
tion 8263 of the Education Code. Families shall
be disenrolled in the following order: (a) families
with the highest income below 70 percent of the
State Median Income (SMI) adjusted for family
size, (b) of families with the same income level,
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those that have been receiving child care services
for the longest period of time, (c) of families
with the same income level, those that have a
child with exceptional needs, and (d) families
with children who are receiving child protective
services or are at risk of being neglected or
abused, regardless of family income.

559,282,000

6110-194-0890—For local assistance, Department of
Education, Program 30-Child Development Pro-
grams, payable from the Federal Trust Fund...........
Provisions:

Notwithstanding any other provision of law, the
funds appropriated in this item, to the extent

1.

permissible under federal law, are subject to
Section 8262 of the Education Code.
Of the funds appropriated in this item,
$10,000,000 is from the transfer of funds, pur-

2.

suant to Item 5180-402, from the federal Tempo-
rary Assistance for Needy Families (TANF)
Block Grant administered by the State Depart-
ment of Social Services to the federal Child Care
and Development Block Grant for CalWORKs
Stage 2 child care.
Of the funds appropriated in this item,
$3,014,000 is available on a one-time basis for

3.

quality projects from federal Child Care and
Development Block Grant funds appropriated
prior to the 2012–13 federal fiscal year.
Of the funds appropriated in this item,
$20,726,000 is available on a one-time basis for

4.

CalWORKs Stage 3 child care from federal
Child Care and Development Block Grant funds
appropriated prior to the 2012–13 federal fiscal
year.

3,000,000

6110-195-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 20.60.140-Staff
Development: Teacher Improvement, Teacher Incen-
tives National Board Certification...........................
Provisions:

The funds appropriated in this item shall be for
the purpose of providing incentive grants to

1.

teachers with certification by the National Board
for Professional Teaching Standards that are
teaching in low-performing schools pursuant to
Article 13 (commencing with Section 44395) of
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Chapter 2 of Part 25 of Division 3 of Title 2 of
the Education Code.
The State Department of Education shall not
approve new applications from, or new award

2.

incentive grants to, teacher participants not al-
ready approved in the 2008–09 or prior grant
application processes.
The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

3.

265,709,000

6110-195-0890—For local assistance, Department of
Education, Program 20.60-Instructional Support,
Part A of Title II of the federal Elementary and
Secondary Education Act (20 U.S.C. Sec. 6621 et
seq.; Teacher and Principal Training and Recruiting
Fund), payable from the Federal Trust Fund...........
Schedule:

254,178,000
20.60.280-Improving Teacher
Quality Local Grants....................

(1)

1,275,000
20.60.270-Administrator Training
Program.........................................

(2)

3,567,000
20.60.190.300-California Subject
Matter Projects...............................

(3)

6,689,000
20.60.300-Improving Teacher
Quality Higher Education Grants....

(4)

Provisions:
The funds appropriated in Schedule (2) shall be
for the Administrator Training Program autho-

1.

rized pursuant to Article 4.6 (commencing with
Section 44510) of Chapter 3 of Part 25 of Divi-
sion 3 of Title 2 of the Education Code.
The funds appropriated in Schedule (3) shall be
for transfer to the University of California, which

2.

shall use the funds for the Subject Matter Pro-
jects pursuant to Article 1 (commencing with
Section 99200) of Chapter 5 of Part 65 of Divi-
sion 14 of Title 3 of the Education Code.
Of the funds appropriated in Schedule (2), up to
$500,000 may be used to provide professional

3.

development for private school teachers and
administrators in accordance with federal law.
By October 15 of each year, the State Depart-
ment of Education shall submit to the appropri-
ate budget and policy committees of the Legisla-
ture, the Legislative Analyst’s Office, and the
Department of Finance a report of the number
of private school teachers and administrators
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served under this provision and the type of pro-
fessional development provided.
The funds appropriated in Schedule (4) shall be
for local assistance activities for the Improving

4.

Teacher Quality Higher Education grants, funded
through the federal No Child Left Behind Act
of 2001 (P.L. 107-110).

510,975,000

6110-196-0001—For local assistance, Department of
Education (Proposition 98), for transfer by the Con-
troller to Section A of the State School Fund, for
allocation by the Superintendent of Public Instruction
to school districts, county offices of education, and
other agencies for the purposes of part-day state
preschool programs pursuant to Article 7 (commenc-
ing with Section 8235) of Chapter 2 of Part 6 of Di-
vision 1 of Title 1 of the Education Code funded in
this item, in lieu of the amount that otherwise would
be appropriated pursuant to any other statute..........
Schedule:

510,975,000

30.10.010-Special Program, Child
Development, Preschool Educa-
tion...............................................

(1)

Provisions:
Nonfederal funds appropriated in this item which
have been budgeted to meet the state’s Tempo-

2.

rary Assistance for Needy Families maintenance-
of-effort requirement established pursuant to the
federal Personal Responsibility and Work Op-
portunity Reconciliation Act of 1996 (P.L. 104-
193) may not be expended in any way that would
cause their disqualification as a federally allow-
able maintenance-of-effort expenditure.
The amount provided in Schedule (1) reflects
an adjustment to the base funding of −0.25 per-

3.

cent for an increase in the population of 0–4
year-olds.
The maximum standard reimbursement rate shall
not exceed $21.22 per day for state preschool
programs.

4.

Of the amount appropriated in Schedule (1) up
to $5,000,000 is available for the family literacy

5.

supplemental grant provided to California state
preschool programs pursuant to Section 8238.4
of the Education Code.
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143,949,000

6110-197-0890—For local assistance, Department of
Education, payable from the Federal Trust Fund,
21st Century Community Learning Centers Pro-
gram.........................................................................
Schedule:

143,949,000

30.10.080-Special Program, Child
Development, 21st Century Com-
munity Learning Centers Pro-
gram.............................................

(1)

Provisions:
The State Department of Education shall, by
March 1 of each year, provide a report to the

1.

Director of Finance and the Legislative Analyst’s
Office that includes, but is not limited to, alloca-
tion and expenditure data for all programs
funded in this item in the past three years, the
reasons for carryover, and the planned uses of
carryover funds.
Of the funding provided in this item,
$22,382,000 is available from one-time carry-
over funds from prior years.

2.

57,905,000

6110-198-0001—For local assistance, Department of
Education (Proposition 98), for transfer by the Con-
troller to Section A of the State School Fund, for
allocation to school districts and county offices of
education, in lieu of the amount that otherwise would
be appropriated pursuant to statute..........................
Schedule:

19,800,000
20.60.220-Cal-SAFE Academic and
Supportive Services.......................

(1)

13,327,000

20.60.221-All Services for Non-
converting Pregnant Minors Pro-
grams.............................................

(2)

24,778,00030.10.020-Cal-SAFE Child Care....(3)
Provisions:

The amounts appropriated in Schedules (1), (2),
and (3) are based on estimates of the amounts

1.

required by existing programs for operation of
Cal-SAFE programs in the current year. By Oc-
tober 31 of each year, the State Department of
Education (SDE) shall submit to the Department
of Finance current expenditure data for both the
prior fiscal year and the current year showing
each agency’s allocation and supporting detail
including average daily attendance and child
care attendance and enrollment data. The SDE
shall also provide estimates of average daily at-
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tendance and child care to be provided in the
budget year.
Funds appropriated in Schedule (2) are available
to provide funding for all child care, as well as

2.

both academic and supportive services for pro-
grams choosing to retain their Pregnant Minors
Program revenue limit. Notwithstanding any
other provision of law, the State Department of
Education shall compute allocations to these
agencies using the respective agencies’ 1998–99
Pregnant Minors Program revenue limits. Fur-
ther, notwithstanding any other provision of law,
programs which choose to retain their Pregnant
Minors Program revenue limit rather than con-
vert to the Cal-SAFE revenue limit must provide
child care within the revenue limit funding for
children of pupils comprising base year average
daily attendance.
Notwithstanding Section 26.00, the State Depart-
ment of Education may transfer expenditure au-

3.

thority between Schedule (1) Cal-SAFE Academ-
ic and Supportive Services and Schedule (2) All
Services for Nonconverting Pregnant Minors
Programs, to accurately reflect expenditures in
these programs, upon approval of the Depart-
ment of Finance and notification of the Legisla-
ture.
In the event that funding in this item is insuffi-
cient to serve all eligible pupils, the State Depart-

4.

ment of Education shall prorate the amounts in
Schedules (1) and (2).
The funds appropriated in this item reflect an
adjustment to the base funding of 0.0 percent

5.

for the annual adjustment in statewide average
daily attendance. No funds may be allocated for
the addition of new Cal-SAFE agencies unless
an existing grantee ceases providing services.
Any allocations for new agencies shall be limited
to the amount previously allocated to the agency
withdrawing services; however, in no case shall
allocations for authorized agencies exceed the
amount appropriated in this item.
Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

6.

The amount appropriated in this item shall be
reduced pursuant to Section 12.42.

7.
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9,638,000

6110-199-0890—For local assistance, Department of
Education, American Recovery and Reinvestment
Act of 2009 (P.L. 111-5), payable from the Federal
Trust Fund................................................................
Provisions:

The funds appropriated in this item are made
available through a three-year grant under the

1.

federal American Recovery and Reinvestment
Act of 2009. The State Department of Education
shall allocate these funds in a manner consistent
with the state’s approved application for these
funds and as further directed by the State Board
of Education.
Of the funds appropriated in this item, $162,000
shall be transferred to Item 6110-001-0890 for

2.

state operations costs to support the State Advi-
sory Council on Early Childhood Education and
Care, subject to approval of a budget revision
by the Department of Finance.

11,913,000

6110-200-0890—For local assistance, Department of
Education, American Recovery and Reinvestment
Act of 2009 (P.L. 111-5), as amended, payable from
the Federal Trust Fund.............................................
Provisions:

The funds appropriated in this item are available
to support local quality improvement activities

1.

under the Race to the Top-Early Learning
Challenge Grant (RTT-ELC). Of the funds ap-
propriated in this item, $10,059,000 shall be
available for allocation to local regional leader-
ship consortia, to improve upon or develop local
quality rating improvement systems, consistent
with the state’s application for RTT-ELC funds.
Encumbrance of the remaining funds in this item
shall be contingent upon submission of an expen-
diture plan to the Department of Finance and the
fiscal committee of the Legislature.
The State Department of Education may use
funds appropriated in this item to reimburse re-

2.

gional leadership consortia for costs incurred in
the 2011–12 fiscal year.
The State Department of Education shall submit
a report to the fiscal committees of the Legisla-

3.

ture and the administration by March 1 of each
fiscal year on the state and local activities under-
taken with the Race to the Top-Early Learning
Challenge Grant. The department shall submit
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this report each year until a final report on the
project is completed. The report shall include
funding allocations and a detailed description
for each activity funded with the grant.

1,017,000

6110-201-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 30.20.010-
Child Nutrition School Breakfast and Summer Food
Service Program grants pursuant to Article 11
(commencing with Section 49550) of Chapter 9 of
Part 27 of the Education Code.................................

2,348,681,000

6110-201-0890—For local assistance, Department of
Education, Program 30.20-Child Nutrition, payable
from the Federal Trust Fund.................................
Schedule:

2,319,681,000
30.20.010-Child Nutrition Pro-
grams.........................................

(1)

29,000,000
30.20.040-Summer Food Service
Program.........................................

(2)

10,100,000

6110-202-0001—For local assistance, Department of
Education, Program 30.20.010-Child Nutrition Pro-
grams........................................................................
Provisions:

Funds appropriated in this item are for child
nutrition programs pursuant to Section 41311

1.

of the Education Code. Claims for reimburse-
ment of meals pursuant to this appropriation
shall be submitted no later than September 30,
2013, to be eligible for reimbursement.
Funds appropriated in this item shall be available
for allocation in accordance with Section 49536

2.

of the Education Code, except that the allocation
shall not be made based on all meals served, but
based on the number of meals that are served,
and that qualify, as free or reduced-price meals
in accordance with Sections 49501, 49550, and
49552 of the Education Code.
Of the funds appropriated in this item, $0 is to
reflect a cost-of-living adjustment.

3.

156,624,000

6110-203-0001—For local assistance, Department of
Education (Proposition 98), for transfer to Section
A of the State School Fund, Program 30.20.010-
Child Nutrition Programs, established pursuant to
Sections 41311, 49501, 49536, 49550, 49552, and
49559 of the Education Code..................................
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Legislative Analyst’s Office

MAJOR ISSUES
Education

Proposition 98—Governor Proposes $2.9 Billion Increase

The budget proposes to leave 2004-05 Proposition 98
appropriations at roughly the level provided in the 2004-05
Budget Act. This proposal would create $2.3 billion in
General Fund savings over the two years. While the
Governor’s 2005-06 spending plan for K-14 grows by
$2.9 billion, it does not include funding to cover all K-14
operating expenses that districts would incur under the
budget proposal.

We recommend the Legislature build a base budget for 2005-
06 that fully funds the current K-14 education program (see
page E-13).

State Teachers’ Retirement System (STRS) Proposal
Lacks Benefits

The Governor proposes to shift financial responsibility from
the state to K-14 education for $469 million in annual
contributions to STRS. The proposal, however, may not
achieve the intended short-term goal of budgetary savings
and does not resolve the longer-term issues with the current
plan (see page E-28).

Some School Districts Face Difficult Fiscal Conditions

Some school districts face huge fiscal liabilities to pay for
retiree health benefits. It will be difficult for districts to deal
with these obligations without a long-term strategy. We
recommend the Legislature take various actions to start
addressing this problem (see page E-47).
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Around 40 percent of school districts face declining
enrollment. The state continues to have inequities in revenue
limit (general purpose) funding across school districts. We
recommend an approach to address both of the problems,
allowing declining enrollment districts to increase their per
pupil revenue limit until they reach the equalization target
(see page E-53).

Legislature Should Reject “Autopilot” Budgeting in
Higher Education

The Governor’s budget for the University of California (UC)
and the California State University (CSU) follows his
“compact” that establishes annual funding targets for the
segments through 2010-11. By mapping out these funding
choices six years ahead of time, the Governor’s compact
would put these budgets on autopilot.

We recommend the Legislature disregard the compact, and
instead consider its various funding choices annually based
on what is needed to achieve the state’s higher education
goals as expressed in the Master Plan (see page E-149).

The Governor’s budget does not account for anticipated
revenue from planned fee increases at UC and CSU. We
recommend the Legislature include this revenue in its budget
plan. This approach would allow for budgets that fully fund
anticipated growth and inflation-driven cost increases while
freeing up some General Fund monies relative to the
Governor’s proposal (see page E-178).

Set Community College Fees to Maximize Federal Funding

We also recommend the Legislature increase community
college fees from $26 per unit to $33 per unit. This would
raise about $100 million in new fee revenue that could fund
legislative priorities. It would also leverage about $50 million
in federal funds to reimburse middle-income families for the
higher fees. Financially needy students are exempt from
paying fees at community colleges (see page E-195).
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OVERVIEW
Education

The Governor’s budget includes a total of $58 billion in operational
funding from state, local, and federal sources for K-12 schools for 2005-06.
This is an increase of $1.6 billion, or 2.9 percent, from estimated
appropriations in the current year. The budget also includes a total of
$34.6 billion in state, local, and federal sources for higher education. This is
an increase of $1.3 billion, or 4 percent, from estimated expenditures in the
current year.

Figure 1 shows support for K-12 and higher education for three years.
It shows that spending on education will reach almost $93 billion in 2005-06
from all sources (not including capital outlay-related spending).

Figure 1 

K-12 and Higher Education Funding 

(Dollars in Millions) 

Change From 2004-05 

 
Actual 

2003-04 
Estimated 
2004-05 

Proposed 
2005-06 Amount Percent 

K-12a $54,673 $56,470 $58,123 $1,653 2.9% 

Higher educationb 32,016 33,232 34,567 1,335 4.0 

 Totals $86,688 $89,701 $92,689 $2,988 3.3% 
a Includes state, local, and federal funds. Excludes debt service for general obligation bonds and local 

debt service. 
b Includes state, local, and federal funds and student fee revenue. Excludes debt service for general 

obligation bonds. 
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FUNDING PER STUDENT

The Proposition 98 request for K-12 in 2005-06 represents $7,377 per
student, as measured by average daily attendance (ADA). Proposed spend-
ing from all funding sources (excluding capital outlay and debt service)
totals about $9,586 per ADA.

The Proposition 98 budget request for California Community Colleges
(CCC) represents about $4,370 per full-time equivalent (FTE) student. When
other state funds and student fee revenue are also considered, CCC will
receive about $5,000 per FTE student. This compares to proposed total
funding (General Fund and student fees) of $23,000 for each FTE student at
the University of California (UC) and $11,500 for each FTE student at the
California State University (CSU).

PROPOSITION 98

California voters enacted Proposition 98 in 1988 as an amendment to
the State Constitution. The measure, which was later amended by Proposi-
tion 111, establishes a minimum funding level for K-12 schools and CCC.
A small amount of annual Proposition 98 funding provides support for
direct educational services provided by other agencies, such as the state’s
schools for deaf and blind individuals and the California Youth Authority.
Proposition 98 funding constitutes over 70 percent of total K-12 funding
and about two-thirds of total CCC funding.

The minimum funding levels are determined by one of three specific
formulas. Figure 2 briefly explains the workings of Proposition 98, its
“tests,” and other major funding provisions. The five major factors involved
in the calculation of each of the Proposition 98 tests are: (1) General Fund
revenues, (2) state population, (3) personal income, (4) local property taxes,
and (5) K-12 ADA.

Proposition 98 Allocations
Figure 3 (see page E-10) displays the budget’s proposed allocations of

Proposition 98 funding for K-12 schools and CCC. The budget proposes
only technical adjustments to the current-year spending level of $47.1 bil-
lion, and increases funding to $50 billion for Proposition 98 in 2005-06 (an
increase of $2.9 billion). The Governor does not provide the additional
$1.1 billion in 2004-05 and $1.2 billion in 2005-06 that would have been
needed to meet the funding target established in Chapter 213, Statutes of
2004 (SB 1101, Budget and Fiscal Review Committee). Under the Governor’s
budget, the General Fund cost of Proposition 98 is $2.4 billion more than
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the current year, but a portion of this higher cost ($675 million) is to backfill
local property tax revenues that the state transferred to local government.
Proposition 98 funding issues are discussed in more detail in the “Propo-
sition 98 Budget Priorities” section of this chapter.

Figure 2 

Proposition 98 Basics 

  

  Over time, K-14 funding increases to account for growth in K-12 
attendance and growth in the economy. 

  There Are Three Formulas (“Tests”) That Determine K-14 Funding. 
The test used to determine overall funding in a given budget year 
depends on how the economy and General Fund revenues grow from 
year to year. 

 • Test 1—Share of General Fund. Provides 39 percent of General 
Fund revenues. This test has not been used since 1988-89. 

 • Test 2—Growth in Per Capita Personal Income. Increases prior-
year funding by growth in attendance and per capita personal income. 
Generally, this test is operative in years with normal to strong General 
Fund revenue growth. 

 • Test 3—Growth in General Fund Revenues. Increases prior-year 
funding by growth in attendance and per capita General Fund 
revenues. Generally, this test is operative when General Fund 
revenues fall or grow slowly. 

  Legislature Can Suspend Proposition 98. With a two-thirds vote, the 
Legislature can suspend the guarantee for one year and provide any 
level of K-14 funding. 

ENROLLMENT FUNDING

The Governor’s budget makes changes to enrollment funding levels
for K-12 and higher education. The budget fully funds a 0.79 percent in-
crease in K-12 enrollment, a level which is considerably lower than annual
enrollment growth during the 1990s. The K-12 enrollment is expected to
grow even more slowly in coming years, as the children of the baby boomers
move out of their K-12 years. Community college enrollment is funded for
3 percent growth in 2005-06, which is about one and one-half times the
expected rate of growth in the adult population. Consistent with the
Governor’s “compacts” with the public universities, the Governor’s bud-
get funds enrollment increases of 2.5 percent at UC and CSU.
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Figure 3 

Governor's Proposed Proposition 98 Funding 

(Dollars in Millions) 

2004-05 
Change From 

2004-05 Revised 

 Budget Act Reviseda 
2005-06 

Proposed Amount Percent 

K-12 Proposition 98      
General Fund $30,874 $30,992 $33,117 $2,125 6.9% 
Local property tax revenue 11,214 11,192 11,593 401 3.6 

 Subtotalsb ($42,087) ($42,183) ($44,710) ($2,527) (6.0%) 

CCC Proposition 98      
General Fund $3,035 $3,036 $3,321 $285 9.4% 
Local property tax revenue 1,772 1,750 1,827 77 4.2 

 Subtotalsb ($4,807) ($4,787) ($5,148) ($361) (7.5%) 

Total Proposition 98c      
General Fund $34,003 $34,124 $36,532 $2,410 7.1% 
Local property tax revenue 12,986 12,941 13,420 479 3.7 

  Totalsb $46,989 $47,065 $49,953 $2,888 6.1% 
a These dollar amounts reflect appropriations made to date or proposed by the Governor in the  

current year. The revised spending level reflects a $3.1 billion suspension of the minimum guarantee. 
b May not add due to rounding. 
c Total Proposition 98 also includes around $95 million in funding that goes to other state agencies 

for educational purposes. 

SETTING EDUCATION PRIORITIES FOR 2005-06

In this chapter, we evaluate the proposed budget for K-12 and higher
education, including proposed funding increases and reductions, bud-
get/policy reforms, fund shifts and fee increases, and projected enrollment
levels. The difficult fiscal environment that the state faces in 2005-06 makes
it all the more important for the Legislature to reassess the effectiveness of
current education policies and finance mechanisms. In both K-12 and higher
education, we provide the Legislature with alternative approaches to the
budget’s proposal.
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K-14 Priorities. An overriding issue for the Legislature in crafting the
2005-06 budget for K-12 education and CCC (both funded largely through
Proposition 98 funds) is whether to maintain current-year spending at the
level appropriated in the 2004-05 Budget Act, augment current-year appro-
priations to the Chapter 213 target level ($2.3 billion more over the two
years), or provide some funding level in between. In developing its 2005-06
Proposition 98 budget, we recommend the Legislature use a “current ser-
vices” budget approach that fully funds the existing K-14 program. We
identify some key areas of the K-14 budget where we recommend a differ-
ent approach than that taken in the Governor’s budget. These include State
Teachers’ Retirement System funding, mental health costs for special edu-
cation students, and several of the Governor’s other reform proposals. We
also raise concerns about the current fiscal condition of school districts and
the impact on districts of declining student enrollment.

Higher Education Priorities. For UC and CSU, the Governor’s budget
proposal largely follows the compacts he developed with the segments in
spring 2004. Notwithstanding the compacts, the Governor’s proposal of-
fers little rationale for the proposed fee increases and growth funding for
UC and CSU. We offer our own analysis of UC and CSU’s funding needs,
including recommendations with regard to student fees and enrollment growth.

For CCC, the Governor proposes a substantial increase for enrollment
growth, but no new funding to advance the effort, begun in 2004-05, to
equalize per student funding among community college districts. In the
“California Community Colleges” section of this chapter, we assess the
Governor’s enrollment growth funding and accountability proposals. We
also recommend increasing student fees at CCC to $33 per unit, which
could increase total state funding on education by about $100 million, while
leveraging about $50 million in federal financial aid. At the same time, it
would add almost no new net costs for students with family incomes up to
about $100,000.
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CROSSCUTTING
ISSUES

Education

PROPOSITION 98 BUDGET PRIORITIES

The Governor’s budget proposes to leave 2004-05 Proposition 98
appropriations at roughly the level provided in the 2004-05 Budget Act.
The proposal would create $2.3 billion in General Fund savings over two
years. While the Governor’s 2005-06 spending plan for K-14 grows by
$2.9 billion, it does not include funding to cover all K-14 operating
expenses that districts would incur under the budget proposal.

GOVERNOR’S MAJOR PROPOSALS

The Governor’s budget proposes an increase in the Proposition 98
guarantee of $2.9 billion in 2005-06 compared to the revised 2004-05 spend-
ing level. This increase is sufficient to provide adjustments for K-14 growth
in the student populations and the cost of living, a $329 million increase
to K-12 school district revenue limits that partially restores reductions
made during 2003-04, and $51 million for additional community college
growth above the level suggested by demographic growth.

Budget Creates Costs Without Identifying Funding
The Governor’s budget for K-14 education also includes several major

policy issues that affect schools and community colleges. The budget, how-
ever, does not reflect the financial impact of these policy initiatives. Most
importantly, the 2005-06 budget proposes to shift from the state to school
districts and community colleges $469 million in annual State Teachers’
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Retirement System (STRS) costs. The state has contributed this amount of
non-Proposition 98 funds each year to pay for a portion of the system’s
costs. Beginning in 2005-06, the Governor’s budget proposes that school
and community college districts assume responsibility for these costs. No
additional funds are proposed in the budget to help school districts pay for
these new retirement costs.

 The Governor also proposes to shift to school districts fiscal responsi-
bility for mental health services needed by special education students. Under
current law, these services are provided by county mental health agencies
under a reimbursable state-mandated local program. Based on the most
recent county claims, costs of this program totaled $143 million (non-Propo-
sition 98 funds). By shifting responsibility for these services to school dis-
tricts, the budget would also shift the cost of these mental health services to
local education agencies. The special education budget includes $100 mil-
lion that could be used to pay for these costs. No additional funds are
proposed to cover the remaining $43 million of services.

Two other important proposals follow this same pattern. First, the bud-
get includes a major vocational education initiative, requesting $20 mil-
lion in one-time funds for the community colleges in support of the pro-
posed reforms. Given the Governor’s goal—to bring a “renewed empha-
sis” on vocational education in high school—it seems probable that the
long-term cost of the plan would be much larger than the $20 million in-
cluded in the proposal. Second, a pilot program is proposed to assess the
impact of greater school-level control over the use of funding. No support,
however, is requested for additional district costs associated with schoolsite
budgeting or for the costs of an evaluation to determine whether the re-
forms increase student achievement.

Proposed Constitutional Amendments Affect K-14
The Governor also called a special session of the Legislature to ad-

dress four major changes to the State Constitution that would affect school
districts or community colleges. Specifically, the proposals:

• Proposition 98. Revamp the constitutional spending requirements
of Proposition 98 as part of a larger reform of the state budget
process. The measure would eliminate options for the state to
reduce Proposition 98 funding levels during difficult budgetary
times (Test 3 and suspension). Funding for K-14, however, would
be subject to “across-the-board” reductions to the state budget
that could occur under certain circumstances.

• Retirement. Prohibit all public agencies in California, including
K-12 and community college districts, from enrolling new em-
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ployees in a retirement plan that guarantees a specific benefit level
upon retirement (known as a “defined benefit” plan). Instead,
public agencies could only offer new employees (beginning
July 1, 2007) “defined contribution” plans. These plans do not
guarantee specific retirement benefits, but offer employers and
employees certain other advantages.

• Merit Pay and Tenure. Alter existing regulation of local school
district employee practices. The proposal would require districts
to base employment decisions only on employee performance and
the needs of the district and its students. The proposal also would
extend from two years to ten years the amount of time teachers
must perform satisfactorily before receiving employment protec-
tions known as “tenure.”

• School Budget Reports. Require school districts to annually re-
port to the public each school’s revenues and expenditures.

CURRENT-YEAR GUARANTEE LEVEL IS PIVOTAL

A central issue facing the Legislature in developing the 2005-06 bud-
get is the amount of Proposition 98 spending that ultimately is approved
for 2004-05. As part of the 2004-05 Budget Act, the state suspended the
minimum Proposition 98 guarantee and set a target appropriation level
that was $2 billion lower than the amount called for by the guarantee.
The legislation authorizing the suspension—Chapter 213, Statutes of 2004
(SB 1101, Committee on Budget and Fiscal Review)—establishes a target
funding level for K-14 education. The target suggests that higher General
Fund revenues in 2004-05 would result in an increased funding level and
lower revenues would reduce it.

The Governor’s budget assumes that General Fund revenues in
2004-05 will be $2.2 billion higher than previously assumed. This would
translate into an increase in the minimum guarantee of $1.1 billion in
2004-05. This higher current-year base also results in an increase in the
guarantee of $1.2 billion in 2005-06. The budget, however, does not pro-
pose to appropriate these funds to schools and community colleges, only
making technical adjustments to the current-year funding level. By leav-
ing the level of Proposition 98 spending at roughly the level included in
the 2004-05 Budget Act, the Governor’s budget frees about $2.3 billion
over the two years to help address the state’s budget problem.

 What Level of Appropriation Is Required in 2004-05? Under the State
Constitution, a suspension overrides all other Proposition 98 formulas
(or tests) and establishes a new minimum guarantee based on the amount
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appropriated for K-14 education in that year. Suspension means that any
changes to the economy or student population have no impact on the
required level of spending. Instead, the guarantee for that year is defined
by the amount actually appropriated for schools and community colleges.
Because the requirements of Proposition 98 are suspended in 2004-05, the
$2.2 billion increase in General Fund revenues has no direct impact on
the amount the state must spend.

While Chapter 213 signals the intent of the Legislature to appropriate
additional Proposition 98 funding if revenues increased, the statute does
not contain appropriation authority. Because the statute does not provide
this authority, we believe the Legislature would have to take positive ac-
tion in the future to do so. Absent such action, the minimum guarantee
would “default” to the current level of appropriations. Thus, in our view
the Legislature could achieve the $2.3 billion savings simply by not mak-
ing additional Proposition 98 appropriations in the current year. For trans-
parency, however, we would suggest that the Legislature amend Chap-
ter 213 to clarify that the suspension level for 2004-05 should depend on
the amount appropriated, and not a specified amount below the Proposi-
tion 98 minimum guarantee. This would eliminate any ambiguity.

LAO Forecast—Higher Revenues, Lower Guarantee
Our updated economic and revenue forecasts indicate that General

Fund revenues will be significantly higher in 2004-05 and modestly higher
in 2005-06 compared to the administration’s revenue forecast. While this
is good news for the state’s overall fiscal picture, our projected increases
would actually result in a lower estimate of the minimum guarantee un-
der Proposition 98 in 2005-06.

Cost of Reaching Chapter 213 Target Would Increase to $4 Billion.
Specifically, our forecast projects General Fund revenues will be $1.4 bil-
lion higher in 2004-05 and $765 million higher in 2005-06 compared to
the amounts assumed in the Governor’s budget. Figure 1 shows the im-
pact that these revenues would have on the Proposition 98 obligations
relative to the Governor’s proposal. First, in the current year, the higher
revenues would have no impact on Proposition 98 obligations if the Leg-
islature concurs with the Governor’s plan to remain at the current-year
funding level ($47.1 billion). If however, the Legislature wanted to meet
the target of Chapter 213, the Legislature would need to provide an addi-
tional $1.9 billion in the current year (using our revenue estimates). This
would lead to an increase in budget-year obligations of $2.1 billion, for a
two-year impact of $4 billion in additional costs.
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Figure 1 

Proposition 98 Spending 
Under Different Revenue Scenarios  

(In Billions) 

Governor’s Budget Revenues 

 2004-05 2005-06 Change 

Chapter 213 target $48.2 $51.2 $3.0 
Revised 2004-05 budget 47.1 50.0 2.9 
 Additional cost to reach Chapter 213 target $1.1 $1.2 $0.1 

Two-Year Totals $2.3  

LAO Revenues 

Chapter 213 target $49.0 $51.7 $2.7 
Revised 2004-05 budget 47.1 49.6 2.5 
 Additional cost to reach Chapter 213 target $1.9 $2.1 $0.2 

Two-Year Totals $4.0  

More Revenues But Lower 2005-06 Guarantee? Our Proposition 98 fore-
cast provides an unintuitive outcome. While we forecast higher revenues in
both years, the growth rate in revenues between years actually generates a
lower guarantee level in 2005-06 than assumed in the Governor’s budget.
As stated above, we project $1.4 billion higher revenues in 2004-05 and
only $765 million in additional revenues in 2005-06. Thus, approximately
one-half of the higher revenues are one-time in nature. Since Proposition 98
drives off of year-to-year growth in General Fund revenues, the one-time
revenues in 2004-05 actually decrease the year-to-year growth in General
Fund revenues between 2004-05 and 2005-06. As a result, the year-to-year
growth in Proposition 98 is actually less under our revenue forecast com-
pared to the Governor. Under our forecast, Proposition 98 would grow by
$2.5 billion in 2005-06, roughly $420 million less than the Governor.

BALANCE STATE AND LOCAL FISCAL NEEDS

We recommend the Legislature base the 2005-06 Proposition 98
spending level on the amount schools and community colleges need to
continue current programs.
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Our recommendation on the appropriate level of Proposition 98 spend-
ing in both the current and budget years reflects our view that the state
needs to resolve its structural budget problem by bringing revenues and
expenditures into alignment. The Governor’s proposal to leave the 2004-05
appropriation level essentially unchanged is a critical component of the
budget’s plan for closing the budget gap over the next two years. As a
result, moderating increases in the minimum guarantee will greatly assist
the Legislature in addressing the state’s structural budget problem.

We are reluctant, however, to recommend that the Legislature reduce
2005-06 Proposition 98 spending consistent with our revenue forecast (that
is, $420 million below the Governor’s proposed level). Our lower esti-
mate is an artifact of the Proposition 98 formulas and not caused by a
worsening in the state’s revenue situation. The May Revision will pro-
vide updated information on the overall General Fund condition and
amount required under the minimum guarantee for the budget year. That
will give the Legislature another opportunity to balance its spending pri-
orities—including K-14 education—with the need to address the state’s
budget problem as it completes work on the 2005-06 budget.

To develop its Proposition 98 spending plan, we recommend the Leg-
islature develop a budget for schools and community colleges that pro-
vides for adjustments in workload and other anticipated costs for 2005-06.
This approach has a couple of advantages for the Legislature. First, it
helps the Legislature create a funding base that would allow schools and
community colleges to continue current programs under most circum-
stances. Second, developing a workload budget helps ensure that the
spending plan adequately funds the workload and costs the budget would
impose on schools and colleges.

A workload budget also would provide a base the Legislature could
build on if it decides to appropriate a higher level of funds for Proposi-
tion 98. If the Legislature wants to follow this path, we recommend using
any additional funds to begin reducing the education “credit card” debt—
state obligations to schools and community colleges the state has failed to
pay in past years. We discuss the credit card debt later in this section.

Building a Base Budget for 2005-06
Figure 2 displays the elements of a current services budget for K-14

in 2005-06. We made the following workload adjustments:

• Growth and Cost-of-Living Adjustments (COLAs). Updating the
2004-05 base for changes in K-14 enrollment and the cost of liv-
ing adds $2.4 billion. Our estimate of the COLA is slightly higher
than the figure used in the Governor’s budget—4.1 percent com-
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pared to 3.93 percent—and adds $80 million in additional costs to
the K-14 budget. Our higher estimate is based on data that were not
available at the time the Governor’s budget was developed.

• Ongoing Mandate Costs. We added $315 million to our workload
budget for the ongoing cost of school district and community col-
lege mandates. The last time the state budget included ongoing
funding for this constitutional obligation was 2001-02. The
Governor’s budget would continue the recent practice of defer-
ring all Proposition 98 mandate costs in 2005-06—in effect, bor-
rowing the funds from school districts. We recommend instead
the Legislature include ongoing funding for this important state
obligation.

• One-Time Funds. Another $185 million was added to restore to
the ongoing budget program funding that was supported with
one-time funds in 2004-05.

Figure 2 

A Proposition 98 K-14 
"Current Services" Budget 

2005-06 
(In Billions) 

 

2004-05 base $47.1 
Growth  0.5 
Cost of living 1.9 
Restore base (one-time funds) 0.2 
Ongoing cost of mandates 0.3 

 Total $50.0 
Amount above Governor’s budget —a 
Amount above LAO guarantee $0.5 

a Less than $50 million.  

Our current services budget exceeds slightly the amount of the mini-
mum guarantee projected in the Governor’s budget and in our alternate
estimate of the minimum spending level. Specifically, the current services
budget is $43 million higher than the level proposed in the Governor’s
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budget for 2005-06 and $463 million higher than our estimate of the guar-
antee under our revenue assumptions.

Align Budget With Workload Priorities
We recommend the Legislature delete $382 million for revenue limit

deficit reduction and higher community college growth because the
proposals represent increases that are not needed to maintain existing
programs. In addition, we recommend the Legislature add $315 million
for K-14 mandates.

Our current services budget highlights the fact that the proposed bud-
get provides approximately the amount of funds needed to fund a cur-
rent services budget. The budget contains two main proposals that ex-
ceed a current services level of funding—$329 million to restore cuts in
K-12 revenue limits and $51 million for “excess growth” in community
colleges (that is, above growth in adult population). The savings our bud-
get achieves by excluding these discretionary increases are more than off-
set by increases for mandate costs and our higher COLA.

Our workload budget also shows that the proposed budget does not
fully fund all K-14 costs it would create. Most significantly, the Governor’s
budget does not fund the ongoing costs of K-14 mandates. In our view,
providing a funding source for ongoing K-14 mandates in the base bud-
get constitutes a higher priority than discretionary increases for revenue
limits or community college growth.

Therefore, we recommend the Legislature align the budget bill with
the spending priorities of our K-14 workload budget. This would require
the following specific changes:

• Delete $381 million in discretionary increases—$329 million for
deficit factor reduction and $51 million for excess growth in com-
munity colleges.

• Restore annual ongoing funding for K-14 mandates ($315 million).

STRS Proposal Lacks Benefits
The Governor’s budget also proposes to shift financial responsibility

from the state to K-14 education for $469 million in annual contributions
to STRS. Later in this section, we discuss this proposal and conclude that
the Governor’s plan fails to create short- or long-term benefits for the
state. In the short run, the proposed shift is intended to save $469 million
by requiring K-14 education to absorb these retirement costs. In our view,
the proposal may not save the state any funds because we believe the
Legislature could have to “rebench” the Proposition 98 guarantee and
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appropriate the $469 million to schools and community colleges to pay for
the increased local retirement contributions.

In the long run, the Governor’s proposal does not offer the state, dis-
tricts, or local employees any significant advantages. For the state, the
proposal misses an opportunity to clarify the state’s responsibility for long-
term retirement fund liabilities. For districts and local employees, the pro-
posal fails to offer additional flexibility over retirement benefits. For these
reasons, we conclude that there is no strong rationale to support the STRS
proposal. (Please see our discussion of the proposal in the “Crosscutting
Issues” section of this chapter.)

K-14 Priorities Under a Higher Guarantee
If the Legislature chooses to provide a higher level of funding than

suggested by our workload budget, additional funds would help the Leg-
islature address a number of borrowing issues that have resulted from
the lingering budget crisis. We have referred to this as the education credit
card to reflect the amounts the state has borrowed from schools and com-
munity colleges. Figure 3 displays the “charges” on the education credit card.

Figure 3 

Status of the Education Credit Card Debt 

(In Millions) 

One-time  
(Through 2004-05)   

Ongoing  
(2005-06)  

Unpaid K-12  
mandate payments  

$1,400a Ongoing K-14 mandate  
payments to budget 

$315a 

CCC and K-12  
deferrals 

1,271 Revenue limit reductions 
made in 2003-04 

646 

  Total $2,667    Total $961 

Grand Total  $3,628 
a Includes funding for the Standardized Testing and Reporting mandate, which is under review by the 

Commission on State Mandates. 

The figure shows that our estimate of the credit card debt totals $3.6 bil-
lion. The largest charge results from unpaid school district claims for the
cost of state-mandated local programs. Funding for mandates in the an-
nual budget act ceased after 2001-02. We estimate that the ongoing cost of
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mandated programs totals $315 million in 2005-06. The backlog in pay-
ments through 2004-05 totals $1.4 billion.

The second largest major contributor to the credit card is $1.3 billion in
program deferrals. The deferrals created one-time savings by shifting costs
from one fiscal year to the next. For instance, the budget shifts the June
payment for school district general purpose funds (revenue limits) to July
1, thereby paying this obligation with funds from the succeeding year’s
Proposition 98 funds. Until the state pays the $1.3 billion one-time cost to
retire this “loan,” the state will need to extend this deferral each year if it
does not want to negatively impact education programs.

The third element of the credit card is $646 million in revenue limit
“deficit factor”—funds saved each year by the state resulting from past
reductions in general purpose funding. While past-year savings from these
cuts do not have to be repaid, restoring them would build these addi-
tional costs into the K-12 base budget. Repaying deficit factor, therefore,
requires the Legislature to use ongoing funds. The 2005-06 budget pro-
poses to spend $329 million to partially restore school district and county
office revenue limits. If the Legislature wants to provide additional fund-
ing to K-14 education in either the current or budget years, we would
suggest that it dedicate funds to reduce the outstanding obligations on the
education credit card.
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GOVERNOR’S
VOCATIONAL EDUCATION REFORM

The 2005-06 budget proposes $20 million in support of a broad-based
reform of vocational education in K-12 education. We believe the Governor’s
proposal addresses a significant problem, but lacks the level of detail
necessary for the Legislature to fully evaluate it. We therefore recommend
the Legislature direct the Department of Finance to provide to the budget
subcommittees prior to budget hearings (1) the details of the proposed plan
and (2) responses to our initial concerns about the proposal.

The 2005-06 Governor’s Budget proposes to strengthen vocational edu-
cation in high schools to ensure “that all students have educational oppor-
tunities that lead to successful employment.” According to the administra-
tion, the proposal builds on successful programs that are currently in place
to create a “renewed emphasis” on vocational education in high schools.

The administration’s reform package has two key elements. First, the
proposal would dedicate $20 million in one-time Proposition 98 Rever-
sion Account funds to encourage high schools to work with local Califor-
nia Community Colleges (CCC) to expand and improve vocational courses
available to high school students. The plan seeks to build on successful
“2+2” programs, in which students take two years of high school voca-
tional courses that lead into a two-year CCC vocational credential or di-
ploma program. Funds could be used for a wide variety of local activities,
including curriculum development and equipment purchases.

 Second, the plan calls for all middle school students to take a new
vocational awareness class. The administration proposes to mandate
middle school introductory vocational courses to (1) help students con-
sider their long-term career goals and (2) provide information about avail-
able vocational options. According to the administration, the new course
would replace an existing elective course.

The reform plan includes several other supporting changes, including:
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• Increasing K-12 Accountability. The proposal would add to the
existing School Accountability Report Card (SARC) new indica-
tors that measure the success of schools in offering vocational
courses and in helping students who take vocational education
courses.

• Supporting Local Efforts to Expand Options. The reform proposal
also would (1) revise K-12 and teacher credential requirements to
help schools and colleges hire teachers who are familiar with the
current skill needs of business and (2) allow CCC to increase the
proportion of part-time faculty (above the existing 25 percent tar-
get) as needed to meet demand for vocational education courses.

Proposal Addresses an Important Problem
We think the Governor’s budget has identified an important problem.

In a forthcoming report (expected later this year), we discuss how a strong
secondary vocational education system can mitigate several major prob-
lems in high schools.

May Help Reduce Dropouts. By giving students a greater range of
choices in high school, improving vocational education could help ad-
dress the state’s high dropout rates. About 30 percent of students who
begin ninth grade drop out before finishing high school. Low academic
achievement is a major factor in dropping out. Convinced that academic
success is unlikely, many low-performing students see little reason to stay
in school. A range of academic and vocational choices could help keep
students in school by giving them greater control over what they study and
help them use high school to achieve their postgraduation goals.

Increase Financial Returns to Students. Successfully restructuring vo-
cational programs into sequences of high-level courses would increase the
value of these courses to students. Research suggests that most existing
high school vocational courses deliver students few benefits (such as higher
wages or higher rates of employment). This is because the courses taken by
students do not build on each other. Research shows that sequences of
high-level secondary or community college courses lead to higher-level
occupational skills, which in turn can generate significant payoffs for stu-
dents.

Create Better Alternatives to a College Diploma. Vocational sequences
that prepare students for high-level jobs may encourage students to pursue
more realistic postgraduation goals. Perhaps because high school voca-
tional programs have low returns, high school students see college as vir-
tually the only road to success. Surveys show that 56 percent of California’s
tenth graders want to attend a four-year university and 22 percent plan on
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attending a two-year college after graduating from high school. Only about
10 percent of students plan on going directly into the workforce.

Data show a disconnect between these aspirations and actual experi-
ence. Less than one-half of those tenth graders attend university or college
in the two years after graduating, and fewer than one in five earn a univer-
sity or college degree. Most students who go to CCC drop out before receiv-
ing a diploma or transferring to a four-year institution.

When students fail to complete a rigorous academic or vocational pro-
gram in high school or college, they enter the labor market with fewer sale-
able occupational skills. Strong secondary vocational programs expand
the number of attractive options available to high school students. This
can help students enter the labor market as adults with skills that improve
their long-term job prospects.

Proposal Not Fully Developed
At the time this analysis was prepared, few details on the proposed

changes were available. From the information that was available, the plan
appears to address many of the critical areas that we see as problems for
vocational education in high schools. The proposal, for instance, promotes
an early focus on careers and the options available to high school students
who are interested in specific occupation areas. The eighth grade “explor-
atory” class would help students (and their parents) develop a plan for
taking the courses needed to achieve the students’ postgraduation goals.
We also think increasing the number of students involved in CCC voca-
tional programs is a worthy goal—research shows very high wage returns
to students who graduate from community college vocational programs.
Finally, by adding data on the quality of school vocational programs into
SARC, the proposal addresses the need to increase local accountability.

In concept, therefore, we think the proposed plan is headed in the right
direction. We have several areas of concern with the reform plan, however,
that warrant further legislative discussion.

The Eighth Grade Career Exploratory Course Would Create a Reim-
bursable State-Mandated Local Program. The Governor’s plan would re-
quire districts to provide a middle school vocational course, which likely
would result in a new state-mandated local program. In general, we advise
against creating new programs through state mandates for two reasons.
First, under the state mandate reimbursement process, it takes several years
before the state begins to reimburse district costs. Second, the state has little
control over the cost of new mandates, and our review of district mandate
claims shows that local per pupil costs vary tremendously.
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In addition, the Governor’s proposal does not include an estimate of
the likely costs of the new middle school course. An existing mandate that
accomplished a similar goal—altering the courses needed to graduate from
high school—costs about $13.5 million annually. There also may be addi-
tional one-time district costs to create a syllabus for the new exploratory
course, obtain needed materials or textbooks, and train teachers.

We think the Legislature needs additional information on why the
administration proposes to implement the middle school exploratory course
through a state-mandated local program. In addition, the Legislature needs
better information on the projected costs—one-time and ongoing—of the
new course requirement.

Uses for CCC Funding Should Be Specified. As noted earlier, the
Governor’s proposal would provide $20 million to CCC for aligning voca-
tional curricula between K-12 schools and community colleges’ economic
development programs. While we recognize the need for better alignment
between vocational offerings in these two systems, we cannot determine
the extent to which this funding would advance that goal. The administra-
tion could not provide us with many specifics about what kinds of activi-
ties would be funded with this money, on what basis it would be distrib-
uted, and what accountability provisions, if any, would be implemented.
As a result, the administration could not explain why $20 million is the
correct amount of funding to provide at this time.

The administration also proposes budget bill language that would
make the allocation of the $20 million by CCC dependent on the submis-
sion of an expenditure plan that would be approved by the Department of
Finance (DOF). In other the words, the Governor is asking the Legislature
to approve the $20 million without knowing how the money will be spent.
From our perspective, the budget process should allow the Legislature to
review the administration’s expenditure plan and include its own priori-
ties for the use of the state’s money. We believe a sufficiently detailed ex-
penditure plan can be developed and reviewed within normal budget pro-
cess timeframes.

The Legislature needs the details of how the $20 million fits into the
overall reform plan. Without an expenditure plan that includes details on
the proposed uses of the new funds, we would recommend the Legislature
delete the $20 million appropriation.

Regional Occupational Programs and Centers (ROC/Ps) Have No Ex-
plicit Role in the Reform Program. About 40 percent of vocational courses
taken by high school students are provided through ROC/Ps. These agen-
cies provide regional support for vocational education. Most ROC/Ps are
operated by county offices of education.
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The Governor’s proposal makes no mention of the role of ROC/Ps.
From our perspective, ROC/Ps would contribute significantly to a strength-
ened system of secondary vocational education. Several changes to the
mission of these agencies may be necessary, however. Switching the focus
of ROC/Ps from administering individual low-level training classes to
participating in sequences that result in two- and four-year skill certifi-
cates would align the goals of these regional agencies with the proposed
reforms.

Reducing the number of adults served by ROC/Ps also would increase
the amount of vocational resources available to high schools. In 2002-03,
about one-third of ROC/P students were adults. Bringing all ROC/P re-
sources to support vocational options for high school students would
strengthen the proposed reform plan significantly. For these reasons, we
think the Legislature needs more information on the role of ROC/Ps in the
Governor’s reform plan.

Students Need Better Information About the Likelihood of Success in
College. As noted above, most high school students see college as virtually
the only road to success in life. Research shows many high school gradu-
ates enroll in CCC without the academic skills needed to do college-level
work. These students assume they are ready for college because they re-
ceived reasonably good grades in high school. When they arrive at college,
however, many students are required to retake courses they took in high
school. Not surprisingly, perhaps, these students are less likely to earn a
CCC degree or transfer to a four-year institution.

These findings indicate that students need early and ongoing informa-
tion about whether they are “on track” for gaining the academic skills
needed for college. Students and parents need data other than grades (which
follow no statewide standard) with which to evaluate a student’s likeli-
hood of success in an academic college or university program. In addition,
the information would help students and parents assess the academic re-
quirements of the different vocational choices available at a high school.

Legislature Needs Details
While we think the broad outlines of the proposal hold promise, key

details of the plan are unavailable. Therefore, we recommend the Legisla-
ture direct DOF to provide prior to budget hearings the specifics of the
proposals contained in the proposed reform package, including responses
to the specific concerns raised in this analysis.
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STATE TEACHERS’ RETIREMENT SYSTEM
(1920)

The Governor’s budget proposes shifting the state’s contribution for
basic teacher retirement to schools. (This includes K-12 school districts,
county offices of education, and community colleges.) The budget assumes
$469 million in General Fund savings from this reduction in state contri-
butions to the State Teachers’ Retirement System (STRS).

In this piece, we:

• Describe the retirement plan for teachers, its funding, and its un-
funded liability.

• Lay out criteria for increasing local control, flexibility, and respon-
sibility for a teacher retirement system.

• Describe and evaluate the Governor’s proposal to shift contribu-
tions to school districts in the context of these goals.

BACKGROUND

The Basics of the STRS Plan
Defined Benefit Pays 2 Percent at 60. All K-12 and community college

teachers in public schools who work at least half-time are required to par-
ticipate in the state-sponsored retirement plan administered by STRS. This
is a “defined benefit” program, which guarantees a certain lifetime monthly
pension benefit based on salary, age, and years of service at retirement. The
basic defined benefit pension for retired teachers pays 2 percent of salary
for each year of service at age 60.

Recent Benefit Enhancements. Beginning in the late 1990s, when STRS
investment returns had resulted in full plan funding, the state approved a
series of benefit enhancements. Effective in 1999, the state approved higher
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percent-of-salary formulas to calculate pension benefits for teachers who
are above 60 years of age and/or have 30 years of service.

Effective in 2001, the state again enhanced benefits as investments
continued to surge. These changes instituted the following:

• Highest one-year salary (rather than the standard three-year period)
to calculate pensions for teachers with 25 or more years of service.

• Additional dollar amounts per month for teachers who retire by
the end of 2010 with 30 or more years of service.

• Diversion of 25 percent of teacher contributions—2 percent of the
total 8 percent—to a new defined benefit supplement (DBS) pro-
gram. This program includes individual accounts designed to pro-
vide extra retirement income above the defined benefit pension.
This diversion is in effect through 2010.

• The STRS payment of Medicare Part A (hospitalization insurance)
premiums for retiring teachers who did not pay Medicare taxes
(hired before April 1986) and must, therefore, pay the full Part A
premium to participate in the federal program.

In addition, the state also approved:

• Allowing retirement credit for accumulated sick leave.

• Increasing the inflation protection benefit from 75 percent up to
80 percent. This benefit increases retirees’ pensions when infla-
tion erodes their initial allowances to below 80 percent of their
original purchasing power.

Three Contribution Sources Finance Benefits. Contributions to STRS
are fixed in statute. Teachers contribute 8 percent of salary to STRS, while
school districts contribute 8.25 percent. Figure 1 (see next page) compares
employee and employer contribution rates for STRS and related or compa-
rable Public Employees’ Retirement System (PERS) plans.

In addition to the teacher and school contributions, the state contrib-
utes 4.517 percent of teacher payroll to STRS (calculated on payroll data
from two fiscal years ago). The state contribution includes:

• 2.017 percent for the enhanced defined benefit program. This pay-
ment would be $469 million in 2005-06, if not for the Governor’s
proposal to shift the payment to school districts.

• 2.5 percent to finance purchasing power protection at 80 percent.
This payment will contribute $581 million in 2005-06.
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Figure 1 

STRS Retirement Contributions 
Less Than Average PERS Contributions 

 STRS 

PERS 
Miscellaneous 

Tier 1 

PERS 
School 

Employees 

Employees    
Pension 8.0% 5.0%a 7.0% 
Social Security — 6.2 6.2 

  Totals 8.0% 11.2% 13.2% 
    
Employers    
Pension 8.25% 12.4%b 7.6%b 
Social Security — 6.2 6.2 

  Totals 8.25% 18.6% 13.8% 
a On amount of monthly salary in excess of $513. 
b Varies annually for State Miscellaneous Tier 1 and noncertificated school employees. Amount shown 

is the 25-year average contribution rate. 

Unlike typical defined benefit programs such as those administered by
PERS, neither the STRS employer nor the state contribution rate varies annu-
ally to make up funding shortfalls or assess credits for actuarial surpluses.

Surcharge Triggered for First Time. The state also pays a surcharge
when the teacher and school district contributions noted above are not
sufficient to fully fund the pre-enhancement benefits within a 30-year pe-
riod. Because of the downturn in the stock market, an actuarial valuation
as of June 30, 2003 showed a $118 million shortfall in these baseline ben-
efits—one-tenth of 1 percent of accrued liability. Consequently, this sur-
charge kicked in for the first time in the current year at 0.524 percent for
three quarterly payments. This amounts to an additional $92 million from
the General Fund in 2004-05.

The Governor’s budget assumes this surcharge is discontinued in
2005-06 based on greater-than-assumed investment returns for 2003-04. It
will not be known, however, whether the surcharge will continue until a
new valuation becomes available in the spring. If it does continue, the
2005-06 General Fund cost for a full year would be between an estimated
$120 million and $170 million.

570



Crosscutting Issues E - 31

Legislative Analyst’s Office

Actuarial Valuation Finds Funding Shortfall
In addition to the small shortfall in pre-enhancement benefits (trigger-

ing the current-year surcharge), the recent valuation also showed a sub-
stantial $23 billion unfunded liability for the entire system, including en-
hanced benefits. That is, existing contributions from teachers, school dis-
tricts, and the state are not sufficient to fully fund retirement benefits. As a
result, STRS has just 82 percent of the assets necessary to pay accrued benefits.

As noted above, the pre-enhancement benefit structure has just a frac-
tional shortfall. Consequently, the large systemwide unfunded liability re-
sults from the recent benefit enhancements. As described in the nearby box,
STRS is currently reviewing options to address this shortfall.

LOCAL PROGRAM HAS

NO LOCAL CONTROL OR RESPONSIBILITY

System Problems
We believe there are three main problems with the current method of

providing teacher retirement benefits.

Passive State Role in Teacher Compensation, Except for Retirement. As
described above, the state is extensively involved in providing teacher re-
tirement benefits and designating funding for this local program. This ac-
tive role is contrary to the state’s passive role in other forms of teacher
compensation. The most significant form of compensation—teacher sala-
ries—is left to local school districts and their employees to determine
through collective bargaining. Moreover, because the state contributes to
the retirement system, local districts do not bear the full costs of retirement
plans, unlike teacher salaries.

No Plan Flexibility. In addition, the state-run system limits the choices
of both school districts and teachers. With a single benefit structure and
required contributions spelled out in statute, districts and teachers have
no choices about how best to meet their pension needs. For example, some
districts might prefer to use retirement contributions to finance other pen-
sion plans that better meet their overall funding needs. Similarly, teacher
retirement needs may vary dramatically. Some teachers may prefer to weight
their compensation toward present needs. Other teachers may want to forego
some current salary for an even more generous retirement allowance than
that provided through the STRS program.

State Viewed as Funder of Last Resort. As noted above, all contributing
parties—teachers, school districts, and the state—have fixed contributions
in statute. Thus, there is no designated responsibility for long-term fund-
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ing shortfalls, such as the current $23 billion gap. In fact, because the state
requires school district participation and designates the rates paid by teach-
ers and school districts, the Legislature may feel compelled to pick up some
or all of the unfunded liability despite the local nature of the program. In
this way, the current system prevents funding decisions from being viewed
as a local responsibility.

Long-Term Solutions
In our view, the long-term solution to these issues is to put decision

making and responsibility for school retirement (including nonteaching
or noncertificated employees) at the local level with employers (school dis-
tricts) and employees (teachers). In other words, treat teacher retirement
the same as other local government retirement programs. This would include:

• Having all costs borne by school districts and/or teachers, rather
than the state being responsible for some share of costs.

Larger State Teachers’ Retirement System (STRS)
Funding Issue Looms

Shortfall Amounts to an Extra $1 Billion in Annual Contributions.
The Governor’s cost-shift proposal comes at a time when STRS faces
another significant funding issue—the $23 billion unfunded liability
noted in the main text. The STRS estimates that the retirement fund
needs the equivalent of an additional 4.438 percent of salary over a 30-
year period to retire the unfunded liability. This amounts to additional
contributions exceeding $1 billion annually.

Options for Closing the Gap. The STRS has developed a dozen op-
tions for the board to consider to address the identified shortfall. Most
of these options would require legislative action. The options can be
grouped into three categories:

• Rescinding Recent Benefit Increases. The majority of the op-
tions would roll back benefits provided to teachers in recent
years. In most cases, these changes could only be implemented
for teachers who begin working after the new changes take
effect. (Courts have considered pension plans to be part of the
employment contract. Once a teacher begins working, therefore,
the pension is not changeable without some offsetting benefit.)

Continued
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• Allowing local flexibility for schools to choose different retirement
plans—for teachers and noncertificated staff—that best meet local
needs. This could be through STRS, PERS, or other venues such as
joint powers authorities.

• Assuring fiscal soundness in that all potential costs are desig-
nated to be covered by employers and employees without the ne-
cessity of future statutory changes.

It is these criteria that we use to evaluate the long-term impact of the
Governor’s proposal for teacher retirement. In addition, there are short-
term issues the proposal raises as a 2005-06 budget balancing solution.

GOVERNOR PROPOSES COST SHIFT TO SCHOOL DISTRICTS

Proposal
The budget proposes shifting the state’s benefits contribution to school

districts. (The state would continue annually paying 2.5 percent of payroll

• Additional Contributions. The state could increase contribu-
tions for teachers, school districts, and/or the state to cover
the liability. As with reductions in benefits, the state generally
would not be able to increase current teachers’ contribution rates.

• Refinancing the Unfunded Liability. The STRS typically amor-
tizes unfunded liabilities over a 30-year period. One refinanc-
ing option developed by STRS would stretch these payments
over 40 years. (This time period would exceed the bounds of
what is allowed for private pensions and is outside the norm
for the state’s practice.) Another option would be the issuance
of a pension obligation bond. By issuing a bond at a lower
interest rate than STRS’ assumed rate of return (currently 8 per-
cent), the state could reduce its interest payments over time.
The Legislature would have to determine who is responsible
for providing the resources to pay off the bond.

STRS Board Will Weigh Options This Spring. The STRS board has
asked constituent groups for their comments, preferences, and recom-
mendations on these options. The board has also requested an up-
dated actuarial valuation as of June 30, 2004, which will be available
in the spring. After this process, the board plans to bring proposals to
the Legislature to address the unfunded liability.

573



E- 34 Education

2005-06 Analysis

to the inflation protection account.) The proposal would increase districts’
contributions by 2 percent of payroll, resulting in a total district payment
of 10.25 percent. (The state’s contribution of 2.017 percent of payroll from
two years ago is equivalent to a district payment of 2 percent at current
payroll.) This amounts to roughly $500 million in additional contributions.
The Governor’s proposal would allow school districts to pass through to
employees this additional contribution through collective bargaining. Con-
sequently, teachers could contribute as much as 10 percent of their wages
toward retirement.

To maintain take-home pay, however, teachers would also have the
option of ending the equivalent diversion—2 percent—of the employee
contribution to DBS (described previously). This component of the
Governor’s proposal is not contingent on school districts passing through
the shifted responsibility for the 2 percent benefits contribution. Teachers
could elect to stop contributing to DBS and receive that compensation in
take-home pay regardless of whether districts or teachers pay the benefits
contribution.

The administration proposal to shift the state’s benefits contribution
to school districts also includes eliminating the statutory provision for the
surcharge when there is an unfunded liability in the pre-enhancement
benefits.

Administration Asserts State Commitment Fulfilled. The administra-
tion asserts that the state fulfilled its 1971 promise—included in Chap-
ter 1305, Statutes of 1971 (AB 543, Barnes)—to contribute a fixed dollar
amount to the system for 30 years. This period would have ended in 2001-02,
four years after the STRS program reached 100 percent funding.

Short Term: Does the Governor’s Proposal Work
As a 2005-06 Budget Solution?

We find that the Governor’s proposal to shift the state benefits
contribution to school districts likely would not achieve the intended savings
under current law.

The Governor’s proposed budget solution assumes the shift of STRS
costs would provide ongoing General Fund relief. As we discuss below,
however, these savings may not be achievable.

Shift Could Require Proposition 98 “Rebenching.” Retirement contri-
butions for school teachers and administrators are an operating cost schools
face, like salaries and other benefits. When the state was implementing
Proposition 98, however, it decided which programs to include within the
minimum guarantee. At that time, the state decided to keep its STRS contri-
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butions outside of the guarantee. While the state can move a funding re-
sponsibility from outside of Proposition 98 into the guarantee, state law
requires that the minimum guarantee be rebenched to reflect this added
responsibility. Thus, the Governor’s proposal would likely require a
$469 million upward rebenching of the minimum guarantee. If so, the pro-
posal would not result in any General Fund savings.

Long Term: Does the Proposal Move Toward the Goals of
Local Control and Responsibility?

The Governor’s proposal would not fundamentally reform the State
Teachers’ Retirement System. To move towards a retirement system that
emphasizes local control and responsibility, the Legislature would need to
focus on a new approach for new teachers.

Shortcomings in System Would Remain. On a long-term basis, the
Governor’s proposal would not bring the state significantly closer to a
teachers’ retirement system which reflects local control and responsibility.

• Local Control. The Governor’s proposal would shift the costs of a
local program to the local level. Yet, the proposal would not funda-
mentally change the state’s role with regard to STRS. First, the
state would continue to have an active role in the costs of the pro-
gram—by contributing to the purchasing protection program. Sec-
ond, the state would remain actively involved in determining fu-
ture benefit changes.

• Local Flexibility. The Governor’s proposal also would not increase
flexibility for school districts or teachers. Every school district
would continue to offer the same retirement plan for teachers, re-
gardless of local circumstances.

• Designated Funding Responsibility. Finally, the proposal would
not designate which entity would be responsible for any financial
shortfalls. Consequently, the state could continue to be viewed as
the funder of last resort, reducing local responsibility for the program.

Limitations on Changing System for Existing Teachers. For these rea-
sons, the Governor’s proposed cost shift would not fundamentally reform
the existing STRS system. For existing teachers, the Legislature may find it
difficult to reach the long-term goals of local control, flexibility, and desig-
nated funding responsibility with any proposal. Once in place, retirement
systems are difficult to alter. By viewing a retirement program as part of the
employer-employee contract, the courts have placed significant limits on
the types of changes that can be made to a current employee’s retirement
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program. Additionally, the state will be required to designate a source of
funding to pay off the current STRS unfunded liability.

Proposals Regarding New Teachers. For new teachers, however, the
Legislature would have significantly more flexibility in designing a sys-
tem that focused on local control and responsibility. The Governor, for
example, has proposed requiring all new state, local government, and school
employees in California to participate in defined contribution retirement
plans. We discuss his proposal in detail—as well as alternatives—in
“Part V” of The 2005-06 Budget: Perspectives and Issues.
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INTRODUCTION
K-12 Education

The budget proposes to provide a $2.5 billion (6 percent) increase in
K-12 Proposition 98 funding from the 2004-05 level. Most of the new funding
is used to fully fund attendance growth, and provide a cost-of-living
adjustment (COLA) plus an additional $329 million to restore part of a prior-
year COLA. Adjusting for deferrals funding, schools would receive
$7,377 per pupil, or 5.2 percent, more than revised per pupil expenditures in
the current year. The Governor proposes not to fund a $1.1 billion increase in
funding in the current year that would be needed to meet the targeted funding
level in the bill suspending Proposition 98 for 2004-05. The two-year savings
from this proposal is $2.3 billion. The Governor proposes to transfer from
the state to school districts and community colleges a $469 million State
Teachers’ Retirement System cost obligation (the K-12 share is $433 million).

Overview of K-12 Education Spending
Figure 1(see next page) displays all significant sources for K-12 educa-

tion for the budget year and two previous years. As the figure shows, Propo-
sition 98 funding constitutes over 70 percent of overall K-12 funding. Propo-
sition 98 funding for K-12 increases $2.5 billion (6 percent) from the 2004-05
level. However, other funding for K-12 falls by a combined $723 million
(see Figure 1).

Local Government Deals Require Higher General Fund Support for Propo-
sition 98. The $2.5 billion increase in K-12 Proposition 98 funding is sup-
ported mainly by the General Fund ($2.1 billion). Since 2003-04 the K-12
share of Proposition 98 supported by the General Fund has increased from
67 percent in 2003-04 to 74 percent in the proposed budget. The main cause
of the increased General Fund share of Proposition 98 is transfers of local
property tax revenues from schools to local government to meet the require-
ments of the vehicle license fee (VLF) “swap” and the “triple flip” payment
mechanism for the deficit reduction bond passed by the voters in
March 2004. The Department of Finance (DOF) forecasted that underlying
local property tax revenues would grow by 9 percent, which would have
provided almost $1.1 billion in year-to-year growth. However, technical
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adjustments to the VLF swap and triple flip amounts require an additional
$675 million to be transferred from schools to local government. Thus, the
growth in local property tax revenues in 2005-06 is only $401 million
(3.6 percent).

Figure 1 

K-12 Education Budget Summary 

(Dollars in Millions) 

Change From 2004-05 

 
Actual 

2003-04 
Revised 
2004-05 

Proposed 
2005-06 Amount Percent 

K-12 Proposition 98      
State General Fund $28,154 $30,992 $33,117 $2,125 6.9% 
Local property tax revenue 13,656 11,192 11,593 401 3.6 
 Subtotals, Proposition 98 ($41,810) ($42,183) ($44,710) ($2,527) (6.0%) 

Other Funds      
General Fund      
 Teacher retirement $469 $1,050 $502 -$549 -$52.3% 
 Bond payments 890 1,674 1,825 151 9.0 
 Other programs 254 720 441 -280 -38.8 
State lottery funds 873 810 810 — — 
Other state programs 112 110 105 -5 -4.5 
Federal funds 7,154 7,584 7,533 -51 -0.7 
Other local funds 5,195 5,206 5,217 10 0.2 
 Subtotals, other funds ($14,948) ($17,155) ($16,433) (-$723) (-4.2%) 

  Totals $56,758 $59,339 $61,143 $1,804 3.0% 

K-12 Proposition 98      
Average daily attendance (ADA) 5,958,356 6,015,984 6,063,491 47,507 0.8% 
Budgeted amount per ADA $7,017 $7,012 $7,374 $362 5.2 

Totals may not add due to rounding. 

Proposed Reductions in Non-Proposition 98 Spending. The budget pro-
poses to decrease non-Proposition 98 funding for K-12 by a net of $723 mil-
lion in 2005-06. The key changes include:

• Shifting the Responsibility for the State Teachers’ Retirement Sys-
tem (STRS) Contributions From State to School Districts—Decrease
of $433 Million. The state’s General Fund currently contributes
roughly 2 percent of teacher payroll annually for the STRS base
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program. The budget proposes to shift this payment to school dis-
tricts and/or teachers. This would result in 2005-06 General Fund
savings of $469 million ($433 million of this is costs shifted to school
districts and the remainder is shifted to the community colleges).

• One-Time STRS Surcharge Triggers Off—Decrease of $94 Million.
In the current year, a funding shortfall in the STRS base program
triggered a 0.524 percent General Fund surcharge for three-quar-
ters of the year. This amounts to $94 million. The administration
assumes that this surcharge will not continue in 2005-06 (at a full
year cost of at least $122 million) because greater-than-assumed
investment returns in 2003-04 may have erased the small shortfall
that triggered the surcharge. It is our understanding that the statu-
tory provision for a surcharge would be eliminated as part of the
administration’s proposed benefits funding shift.

• School Bond Debt Service—Increase of $151 Million. The budget’s
increase in debt service on school bonds reflects recent investments
the state has made in school construction and renovation through
Proposition 1A (1998) and Proposition 47 (2002).

• Proposition 98 Reversion Account Reductions—Decrease of
$203 Million. Most of the decrease in “General Fund—Other pro-
grams” in Figure 1 results from a $203 million reduction in funds
available in the Proposition 98 Reversion Account. The Reversion
Account reappropriates funds that were appropriated to Proposi-
tion 98 in the past, but were not used. The Reversion Account bal-
ances are projected to be less for 2005-06 largely because the state has
reduced funding for many of the programs that have historically gen-
erated reversion funding. Starting in 2005-06, one-half of the funds in
the Reversion Account are transferred to an emergency fund for facili-
ties as part of the Williams v. California lawsuit settlement.

• Federal Funding Reductions Reflect Conservative Estimate—De-
crease of $51 Million. The Governor’s budget makes conservative
assumptions about the availability of federal funding in 2005-06
because the federal budget was passed too late to incorporate into
the budget. We now have early estimates of the year-to-year change
in federal funding. The federal Department of Education estimates
that federal funding for California education will increase around
$75 million in 2005-06. Thus, the Governor has underbudgeted
federal funds by around $125 million. The DOF informs us that
they will reflect additional federal funds in the May Revision.
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Per Pupil Spending Grows by $362 in 2005-06
The Governor’s budget provides an additional $362 per pupil, a 5.2 per-

cent increase from the current year. Figure 2 shows per pupil spending in
actual dollars over the last decade. The figure shows two distinct trends—
a fast growth period in the late 1990s, and a slow growth period between
2000-01 and 2004-05. Spending per pupil increased in each year of this
period. However, these spending levels do not take into account the effects
of inflation. Figure 3 adjusts per pupil spending for inflation. K-12 spend-
ing since 2000-01 has not kept pace with rising costs, declining 1.3 percent
per year, on average, between 2000-01 and 2004-05. Looking at changes
over the last decade, spending (in inflation-adjusted terms) has increased
by approximately $930 per pupil (14 percent). The Governor’s proposal
would end the recent trend of reduction, growing per pupil spending
2.3 percent after adjusting for the effect of inflation.

Figure 2

K-12 Per Pupil Spending

(Nominal Dollars)
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Figure 3

K-12 Per Pupil Spending Adusted for Inflation
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Major K-12 Funding Changes
Figure 4 (see next page) displays the major K-12 funding changes from

the 2004-05 Budget Act. In the current year, the Governor’s budget reflects a
net $89 million increase resulting mainly from higher-than-expected at-
tendance. In 2005-06, the Governor’s budget proposes about $2.5 billion in
new K-12 expenditures for the following purposes.

• Revenue Limit Growth and COLAs—$1.5 Billion. The Governor
fully funds 0.79 percent growth in revenue limits ($234.7 million),
and a 3.93 percent COLA ($1.2 billion).

• Deficit Factor Reduction—$329 Million. In 2003-04, the state did
not provide a COLA (1.8 percent), and reduced revenue limits by
1.2 percent. At that time, the state created an obligation to restore
the reductions at some point in the future. That obligation is re-
ferred to as the “deficit factor.” The budget provides $329 million
to reduce the deficit factor from around 2.1 percent to 1.1 percent.

• Categorical Growth and COLAs—$588 Million. The Governor fully
funds growth and COLAs for categorical programs including
$427.6 million for COLAs and $160 million for growth.
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• Restoration of Categorical Funding. To help balance the 2004-05
budget, the state used one-time funds to support ongoing educa-
tion programs. The Governor provides ongoing funding for these
programs starting in 2005-06.

Figure 4 

Major K-12 Proposition 98 Changes 

(In Millions) 

2004-05 Budget Act $42,087.3 

Additional K-12 revenue limit $93.2 
Other -4.7 

2004-05 Revised K-12 Spending Level $42,183.3 

Revenue Limit  
 Cost-of-living adjustments (COLAs) $1,222.1 
 Growth 234.7 
 Deficit factor reduction 329.3 
  Subtotal ($1,786.1) 
Categorical Programs  
 COLAs $427.6 
 Growth 160.0 
 Restore categoricals funded with one-time funds 146.5 
 Other 6.5 
  Subtotal ($740.6) 

  Total Changes $2,526.7 

2005-06 Proposed $44,710.0 

Change From Revised 2004-05  
Amount $2,526.7 
Percent 6% 

Proposition 98 Spending by Major Program
Figure 5 shows Proposition 98 spending for major K-12 programs ad-

justed for funding deferrals. The budget provides almost $33 billion for
revenue limits, $3.2 billion for special education, and almost $1.7 billion
for K-3 class size reduction (CSR).
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Figure 5 

Major K-12 Education Programs  
Funded by Proposition 98 

(Dollars in Millions) 

Change 

 
Revised 
2004-05a 

Proposed 
2005-06a Amount Percent 

Revenue Limits     
General Fund $19,513.2 $20,912.8 $1,399.7 7.2% 
Local property tax 10,859.1 11,245.3 386.2 3.6 
 Subtotals ($30,372.3) ($32,158.2) ($1,785.8) (5.9%) 

Categorical Programs     

Special educationb $3,051.2 $3,239.2 $188.0 6.2% 
K-3 class size reduction 1,651.8 1,671.6 19.8 1.2 
Child development and care 1,097.4 1,177.9 80.5 7.3 

Targeted Instructional Improvement Block Grantc 930.2 974.4 44.2 4.8 
Adult education 606.5 646.1 39.6 6.5 
Economic Impact Aid 536.2 585.2 48.9 9.1 
Regional Occupation Centers and Programs 393.3 419.5 26.2 6.7 
Instructional Materials Block Grant 363.0 380.2 17.2 4.8 
Public School Accountability Act 249.2 249.2 — — 
Deferred maintenance 250.4 267.4 17.0 6.8 
Home-to-school transportation 541.9 567.7 25.8 4.8 

School and Library Improvement Block Grantc 402.5 421.6 19.1 4.8 

Professional Development Block Grantc 239.1 248.6 9.5 4.0 

Pupil Retention Block Grantc 164.3 174.1 9.8 6.0 
Mandated supplemental instruction (summer school) 281.3 293.5 12.2 4.3 
Other 1,161.7 1,255.0 93.3 7.9 
Deferrals and other adjustments -111.2 -19.3 91.9 -82.6 
 Subtotals ($11,810.7) ($12,551.9) ($741.2) (6.3%) 

  Totals $42,183.0 $44,710.1 $2,527.0 6.0% 
a Amounts adjusted for deferrals. We count funds toward the fiscal year in which school districts programmatically commit  

the resources. The deferrals mean, however, that the districts technically do not receive the funds until the beginning of  
the next fiscal year. 

b Special education includes both General Fund and local property tax revenues. 
c Chapter 871, Statutes of 2004 (AB 825, Firebaugh), created these new categorical block grants. The 2004-05 amounts  

include funding provided for the predecessor programs.  
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Enrollment Trends
Enrollment growth significantly shapes the Legislature’s annual K-12

budget and policy decisions. When enrollment grows slowly, for example,
fewer resources are needed to meet statutory funding obligations for rev-
enue limits and K-12 education categorical programs. This leaves more
General Fund resources available for other budget priorities both within
K-12 education and outside it. Conversely, when enrollment grows rapidly
(as it did in the 1990s), the state must dedicate a larger share of the budget
to education. In light of the important implications of enrollment growth,
we describe below two major trends in the K-12 student population.

The enrollment numbers used in this section are from DOF’s Demo-
graphic Research Unit and reflect aggregate, statewide enrollment. While
the enrollment trends described here will likely differ from those in any
given school district, they reflect the overall patterns the state is likely to see
in the near future.

K-12 Enrollment Growth to Slow Significantly. K-12 enrollment is pro-
jected to increase by about 0.8 percent in 2005-06, bringing total enrollment
to about 6.3 million students. Figure 6 shows how enrollment growth has
steadily slowed since the mid-1990s. The figure also indicates that
K-12 enrollment growth will continue to slow until 2008-09, when it will
turn upward.

Figure 6

K-12 Enrollment Growth

Annual Percent Change
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Divergent Trends in Elementary and High School Enrollment. Figure 7
shows that the steady decline in K-12 enrollment growth masks two dis-
tinct trends in elementary (grades K-8) and high school (grades 9 through 12)
enrollment. Elementary school enrollment growth has gradually slowed
since 1995-96. This enrollment is expected to decline annually between
2004-05 and 2008-09. In contrast, high school enrollment growth has been
growing rapidly, with a 3.6 percent increase in 2004-05. Beginning in the
budget year, growth is expected to slow sharply, becoming negative in
2010-11. Expected growth from the current year to 2007-08 is approximately
115,000 pupils (6 percent). Between 2007-08 and 2013-14, however, enroll-
ment will fall by almost 40,000 students.

Figure 7

Elementary and High School Enrollment Growth

Annual Percent Change
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Budget and Policy Implications. These enrollment trends have signifi-
cant budgetary and policy implications for issues such as CSR, teacher
demand, and facilities investment. A few of the major implications include:

• A 1 percent increase in K-12 enrollment requires an increase of
approximately $450 million to maintain annual K-12 expenditures
per pupil.
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• As enrollment growth slows, a smaller share of the state’s new
revenues will be consumed by costs associated with funding addi-
tional pupils. The Legislature will then have the option of devot-
ing these revenues to increasing per pupil spending or to other
budget priorities.

• In the near term, programs aimed at elementary grades (such as
K-3 CSR) will face reduced cost pressures related to enrollment.
Programs aimed at high school grades will face increased cost
pressures. This could present cost challenges for many unified
school districts because per pupil costs of educating high school
students tend to be higher than for elementary school students.

• Because of declining enrollment provisions in state law, more
school districts—especially elementary school districts—will ben-
efit from the one-year hold harmless provision in current law, in-
creasing state costs per pupil.

• Despite the general downward trend in enrollment growth, sig-
nificant variation is expected to occur across counties. For example,
between 2004-05 and 2013-14, Los Angeles’ enrollment is expected
to decline almost 120,000 students (a 7 percent decline), whereas
Riverside’s enrollment is expected to increase by over 90,000 stu-
dents (a 25 percent increase).

• The percent of Hispanic students will continue to increase.
In 1995-96, 39 percent of students were Hispanic. By 2013-14,
54 percent will be Hispanic. The state will need to increase its
focus on the language development skills of the state’s English
learner population.
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BUDGET
ISSUES
K-12 Education

SCHOOL DISTRICT FINANCIAL CONDITION

School districts face a number of difficult financial challenges in 2005-06
and beyond, including falling revenues due to declining enrollment and long-
term costs for retiree benefits.

School districts have not been immune to budget cuts during this cur-
rent fiscal crisis. Midyear cuts reduced funding for categorical programs
and mandates in 2002-03. In 2003-04, no cost-of-living adjustments
(COLAs) were provided and the state actually reduced district general
purpose funding by a small amount. In 2004-05, schools received a COLA
and a partial repayment of the cut in general purpose funds. The 2005-06
proposed budget promises another COLA and partial general purpose fund-
ing restoration.

During this time, a significant number of districts also began losing
students due to demographic changes in the K-12 population. As enroll-
ment fell several years in a row, so did state funding for these districts.
Recent data suggest that 40 percent of districts statewide experienced de-
clining enrollment for both 2002-03 and 2003-04. The decline in district
enrollments combined with modest increases in state funding over this
period translated into flat or declining revenues for many districts.

Looking to 2005-06, school districts face a number of revenue and cost
pressures (see Figure 1, next page). Declining enrollment will continue to
affect many districts. In fact, our projection of K-12 enrollments shows very
little growth during the next five years. These losses reduce district rev-
enues, requiring budget cuts at the local level.
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The figure also lists three other types of financial pressures facing dis-
tricts. Districts must restore, beginning in 2005-06, unrestricted reserves
and maintenance spending to levels required by the state. As part of the
2003-04 budget plan, the state allowed districts to reduce general purpose
reserve levels, cut spending on maintenance, and transfer available cat-
egorical fund balances at the end of 2002-03 into the districts’ general
fund. In 2005-06, districts must restore reserve levels and maintenance
spending to the state-required levels. For districts that used the full flexibil-
ity afforded by the state, the cost of restoring reserves and maintenance
spending equals about 2.5 percent of local budgets.

Figure 1 

Financial Pressures Facing School Districts 

2005-06 

  

  Adjust to Lower Revenues From Declining Enrollment 

  Restore State-Required Funding Levels 
 • Unrestricted reserves. 

 • Long-term maintenance. 

  Restore Operating Budget Balance 
 • Borrowing from self-insurance reserves. 

 • Using one-time funds for ongoing expenses. 

  Absorb Higher Costs 
 • Liability for retiree health benefits. 

 • Health insurance premiums. 

 • Employee wage increases. 

Based on our discussions with district and county fiscal officers, dis-
tricts also are under pressure to get their operating budgets back in bal-
ance. In many cases, they have taken one-time actions to help finance spend-
ing that is above ongoing revenues. The figure shows some of the more
common practices, including borrowing from other district funds (such as
self-insurance funds) and using one-time funds for ongoing expenses. All
of these practices can be justified as reasonable short-term actions if they
are accompanied by a plan for ending the practice. Failure to end them—
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that is, by aligning ongoing revenues and expenditures and repaying in-
ternal borrowing—often results in a bigger problem as time goes on.

Districts also face several significant cost increases in the budget year.
Health insurance costs have been increasing at annual rates above 10 per-
cent over the past several years, affecting the cost of current employees and
retirees whose health benefits are covered by districts. Salary costs are also
a concern; since employee salaries comprise the largest component of local
budgets, any increase in wages has a major impact on district finances.

Districts With Financial Problems Increasing. Preliminary informa-
tion for 2004-05 suggests an increasing number of districts need to take
steps to remain financially healthy. The state maintains a fiscal oversight
process (known as the AB 1200 process) that makes county offices of edu-
cation (COEs) responsible for reviewing school district budgets and assist-
ing districts that are experiencing financial difficulties. Twice each year,
COEs certify the fiscal condition of districts—that is, they report the likeli-
hood that each district will be able to meet its financial obligations over the
next three fiscal years. The first 2004-05 reports were due to the State De-
partment of Education (SDE) on December 15, 2004.

While these first 2004-05 reports were not available at the time this
analysis was written, the Fiscal Crisis and Management Assistance Team
(FCMAT) projects an increase in the number of districts given a “qualified”
or “negative” certification. This team is established in state law to provide
fiscal and management assistance to school districts and COEs. A quali-
fied rating means the district may not be able to meet its financial obliga-
tions. A negative certification means the district will not be able to meet its
obligations in the current or subsequent fiscal year. A negative or qualified
certification initiates the development of a plan for addressing the causes
of the district’s financial instability.

The FCMAT projects the number of negative or qualified districts will
increase in 2004-05. It expects 11 districts to receive a negative certification,
up from 9 last spring. In addition, it expects 44 districts to receive a quali-
fied certification, an increase from 36 in spring 2004. In addition to these
districts, we know of several districts that made midyear reductions in
order to avoid a negative or qualified certification. While the number of
districts with a negative or qualified certification is still relatively small,
the increase reflects the fiscal pressures districts face. We think the pres-
sure is likely to mount in spring 2005, when districts begin their budget
planning for next year in earnest.

In the following sections, we recommend the Legislature address two
financial pressures faced by districts. The first is the problem of long-term
retiree health benefits. Many districts face large liabilities for future retiree
health care costs. We think the state needs to begin a process for recogniz-
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ing these costs and requiring districts to develop plans for addressing
long-term liabilities for these benefits.

The second issue is declining enrollment. Because statewide growth in
the K-12 population is likely to be stagnant for the next five years, declining
enrollment is likely to affect the majority of districts in the state. We suggest
the Legislature consider an alternate declining enrollment funding for-
mula that would give districts more time to adjust to the financial impact of
fewer students.

RETIREE BENEFITS POSE LONG-TERM CHALLENGE

We recommend the Legislature require county offices of education and
school districts to take steps addressing districts’ long-term retiree health
benefit liabilities.

In 2004, the Governmental Accounting Standards Board (GASB) is-
sued a new policy describing how state and local governments (including
schools and community colleges) must account for nonpension retirement
benefits such as health insurance. For K-12 and community college dis-
tricts, the GASB policy requires each district to include its long-term liabili-
ties for post-retirement benefits in its annual financial statement. One com-
ponent of this new liability statement is an identification of the amount
that, if paid on an ongoing basis, would provide sufficient funds to pay for
benefits as they come due.

In other words, GASB requires districts to account for health and other
retirement benefits similarly to the way they account for pension costs. For
retirement, an amount is contributed to a fund each year for each employee.
Over the years, these payments are set at a level sufficient to pay for the full
cost of retirement benefits for the average employee. In effect, the retirement
benefits are “prefunded”—that is, their costs are provided for over the
working life of the employee. (Also, contributions are set aside in a special
“trust” fund so they cannot be used for any other purpose.) The new GASB
policy encourages districts to pay for retiree health benefits in the same
way, thereby avoiding the accumulation of large unfunded liabilities for
future benefits. The GASB policy, however, does not require such annual
payments or public agencies to act on any past liabilities—it only requires
the reporting of such liabilities. We are not aware of any school district that
has prefunded its retiree health benefits. Instead, these costs are paid out of
districts’ operating budgets as they are incurred by retirees.
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Some District Liabilities Are Huge
The liabilities some districts face are very large—so large they poten-

tially threaten the district’s ability to operate in the future. For instance, Los
Angeles Unified School District (LAUSD) estimates its current “actuarial
liability” for retiree health benefits at $5 billion. This figure is the amount
the district would need to place in an interest-bearing account in 2005 to
pay for these benefits over time. To provide a sense of the size of this liabil-
ity, the $5 billion estimate for LAUSD is the equivalent of about 80 percent
of the district’s general purpose annual operating budget. Other districts
face a similar problem. Fresno Unified estimates its liability at $1.1 bil-
lion—almost twice its annual budget. The cost for both districts is very
high because each provides lifetime health benefits to retirees.

While these costs are not yet at a stage that will seriously erode the
district’s ability to function, both districts are experiencing rapidly increas-
ing annual costs for these benefits. In Los Angeles, for instance, the district
budget includes about $170 million for retiree health benefits in 2004-05.
The district estimates the annual cost of these benefits will grow to about
$265 million by 2010 and $360 million by 2015. The district would have to
add $500 million to the budget—about 8 percent of its overall budget—
starting next year and continuing for the next 30 years to pay off its un-
funded liabilities and prefund future retiree health benefits.

Weak District Incentives to Face Liabilities. Districts do not have much
incentive to address this problem. In the short run, the need to set aside
funds for this obligation would only complicate budgeting as it would
reduce funding available for other local priorities. Furthermore, any finan-
cial crisis resulting from these liabilities may be years or decades away. For
these reasons—and especially given the number of financial pressures dis-
tricts currently face—districts will be reluctant to take the needed steps to
address this problem. There is one way, however, that the new GASB policy
may prod districts to address these liabilities. Large liabilities could affect
a district’s bond rating and increase the costs of borrowing. Pressure from
credit agencies, therefore, represents one of the few short-term incentives
for addressing retiree costs that will result from the new policy.

Liabilities Could Be Even Larger. Districts may also have an incentive
to understate their actual liabilities. The GASB policy left many details of
the actuarial calculation of liabilities to local agencies. While this makes
sense given the range of state and local agencies affected by this policy, it
also allows local agencies the ability to make assumptions that minimize
their apparent liability. Small changes in the underlying assumptions used
in these studies have a major impact on the results. For instance, the
LAUSD’s actuarial study determined a $5 billion actuarial liability using
“best estimate” assumptions. This figure increased to $7 billion if all cur-
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rent and retired employees were included in the calculation instead of
retirees plus those employees whose health retirement benefits are vested.
Moreover, the figure grew to $11 billion if the long-term interest rate the
district would earn on its annual contributions was reduced from 6 per-
cent to 4 percent. Thus, we think it is in the state’s interest to ensure dis-
tricts use reasonable assumptions in their actuarial studies.

Require District Plans for Addressing Liabilities
The size of retiree health benefit liabilities is so large that unless steps

are soon taken to address the issue, it seems likely that districts will even-
tually seek financial assistance from the state. As a first step, we think the
Legislature needs to establish a process for ensuring that districts identify
and address the liabilities created by post-retirement benefits. Currently,
there is no state or local process for collecting information on the financial
liabilities districts presently face or whether districts have a plan for ad-
dressing these liabilities. In addition, the long-term liabilities of retiree ben-
efits are not part of the AB 1200 district fiscal review process. As a result,
COEs are not always aware of which districts provide retiree benefits or
the magnitude of the costs for those benefits.

About 150 districts present the most serious problem. Of these, 70 dis-
tricts provide lifetime health benefits to retirees and represent the districts
that probably have the most serious fiscal problem. Another 80 districts
provide health benefits from the time an employee retirees to a specific
age—most commonly age 70. These districts also may face significant fis-
cal challenges.

To address this problem we recommend the Legislature enact legisla-
tion to achieve the following:

Require districts to provide COEs by October 1, 2005, with a copy of
any actuarial study of its retiree benefits liability. Until the GASB issued its
new policy, the state required districts to assess their outstanding liabili-
ties for certain post-retirement benefits every three years. The COEs should
receive a copy of these studies so they are informed of the size of any exist-
ing liabilities.

Require districts to provide COEs by June 30, 2006, with a plan for
addressing retiree benefits liabilities. The GASB policy requires large local
agencies to make public data on retiree benefit liabilities beginning in 2007.
Because of the prior state requirement and the new GASB policy, most
districts with significant liabilities are aware of the problem. We think
encouraging districts to develop a plan for addressing these long-term li-
abilities as soon as possible is in the districts’ and state’s interest. These
plans could address district liabilities in several ways including prefunding
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benefits, restructuring or eliminating benefits for new employees, and par-
tial prefunding that protects districts during years when benefit costs are high.

Modify AB 1200 to require COEs to review whether districts’ funding of
long-term liabilities adequately cover likely costs. This change would have
two elements. First, COEs would assess whether districts are following
their plan for addressing the long-term liabilities for retiree benefits. This
review would occur each time districts revise their actuarial estimate of
liability. Second, SDE would add to existing AB 1200 regulations new guide-
lines for the development of future actuarial studies of retiree benefits. This
would ensure that district studies used reasonable assumptions in their
assessment of local liability.

Require SDE to report to the fiscal committees by December 15, 2005 on
the size of retiree health liabilities in the 150 districts that provide the most
extensive benefits. This would inform the Legislature’s discussion about
any future steps that may be needed to deal with this problem.

CREATE A NEW DECLINING ENROLLMENT OPTION

We recommend the Legislature adopt legislation to establish an
alternate declining enrollment formula that would give districts more time
to adjust to the financial impact of fewer students. Our recommendation
would create no additional state costs in 2005-06 but would probably result
in a 2006-07 cost of $80 million to $100 million. This cost would grow
modestly over time until districts reach their equalization targets.

Each district is assigned a unique revenue limit, or per-pupil funding
rate. Revenue limits are comprised of two main parts. First, each district
receives a base revenue limit, which accounts for 95 percent of the amount
of revenue limit funds provided to districts. Base revenue limits are deter-
mined largely by historical factors, including a district’s spending levels at
the time Proposition 13 was approved by voters in 1978. Since then, the
Legislature has added “equalization” funding to revenue limits several
times to reduce differences among districts in base revenue limits.

Second, the other 5 percent of revenue limit funding is for ten “add-on”
programs. These add-ons, for instance, include funding for minimum
teacher salary incentive programs, the Unemployment Insurance program,
and longer school day and year incentives. Since districts receive signifi-
cantly different amounts from these adjustments, the add-on programs in-
troduce a second factor contributing to differences in district revenue lim-
its among districts.

In our past reports on K-12 finance, we have recommended the Legisla-
ture address these two problems. In our view, most of the differences in
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revenue limit funding levels among districts have no analytical basis. In-
stead, most of the variation stems from decisions made during the 1970s
and 1980s that have little policy relevance today. To correct these problems,
we have recommended the Legislature make progress in equalizing rev-
enue limits. We have also recommended consolidating most of the add-on
funding into base revenue limits so that the Legislature could equalize the
amount of general purpose funds districts actually receive, not just the
amounts represented by base revenue limits.

Recently, the Legislature made revenue limit equalization a funding
priority. The 2004-05 Budget Act provides $110 million for this purpose,
setting the goal of equalization at the 90th percentile of all districts within
each size and type. The 2005-06 budget proposal does not include any new
funds to continue progress towards more uniform base funding levels.

Declining Enrollment Affects Many Districts
Another feature of the revenue limit system is known as the “declining

enrollment adjustment.” This adjustment gives districts a one-year reprieve
from funding reductions caused by declining attendance. Technically, the
adjustment allows districts to claim the higher of the current or prior year’s
average daily attendance (ADA). Since, in declining enrollment districts,
the prior-year total exceeds the current-year ADA, the adjustment main-
tains a district’s previous year’s funding level (increased by a COLA).

A fall in the number of elementary school age students in California is
creating declining enrollment in many school districts. In 2003-04, elemen-
tary and unified districts reported that 13,800 fewer students were en-
rolled in grades K-6 than in the previous year. This net decline is relatively
small—only a 0.4 percent reduction in enrollment. However, the net figure
masks the fact that the losses are not uniform across the state.

Forty Percent of Districts Are Declining. The most recent data avail-
able show that 412 districts (or 42 percent) experienced declining enroll-
ments in 2003-04. The data suggest that attendance in most of these dis-
tricts fell in both 2002-03 and 2003-04. The declining enrollment adjust-
ment cost the state about $130 million in 2003-04.

The typical declining enrollment district lost 1.7 percent of its previ-
ous year’s ADA. About one-fifth of districts reporting declines, however,
lost more than 5 percent of their students. Districts of all sizes are experi-
encing falling enrollment. Most are small—about half enroll fewer than
1,000 students. Thirty-nine of the declining districts, however, are large,
enrolling more than 10,000 students.

Declining revenues associated with falling enrollments create difficult
fiscal issues for districts. Falling enrollments mean that districts need fewer
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teachers. As districts stop hiring new teachers, the average teacher salary
grows (simply because districts have more experienced, higher wage staff
whose salaries are not offset by newer, lower-wage staff), which requires
additional cost reductions. If the decline is large or continues over an ex-
tended period of time, districts typically need to close schools.

School fiscal experts advise that districts should accommodate declin-
ing enrollment by making cost adjustments before the decline actually oc-
curs. Often, enrollment trends are known in advance. In some cases, how-
ever, falling enrollments can occur relatively quickly. Enrollment increases
in one year may be followed by sharp declines in the next—with no transi-
tion year in between. In these instances, or when districts fail to adequately
plan for sustained reductions in enrollment, the financial consequences
can be severe.

Our fall 2004 estimate of future K-12 attendance growth projected a
continuing decline in the growth rate of the student population. By 2008-09,
we estimate no growth in ADA statewide. As a result, we expect declining
enrollment will play an important role in district finance for several years.
Many districts that are currently declining will continue to lose students. A
portion of districts that are still growing will become declining enrollment
districts in the near future.

Option: Permanently Increase Revenue Limits
For districts that face significant long-term reductions in ADA, the

existing declining enrollment adjustment may not provide a sufficient
amount of time for districts to adjust to the fiscal consequences of falling
enrollments. In the first year of decline, the adjustment maintains the prior-
year funding level (plus a COLA). Beginning in the second year of ADA
reductions, however, districts lose revenue limit funding commensurate
with the size of the ADA decline in the previous year. While the declining
enrollment adjustment actually provides a series of one-time financial ben-
efits to districts in this situation, the current formula still requires districts
to ratchet down their annual spending as enrollment falls.

There are two basic ways the Legislature could help districts facing
multiyear enrollment declines. First, it could expand the existing tempo-
rary protection, such as extending the funding adjustment to two years.
This would provide districts with an additional year of constant funding
before the impact of falling attendance reduced total revenue limit funding.

The second way is to provide a more lasting adjustment. We propose
an option that increases revenue limits by an amount sufficient to offset the
enrollment decline. This option would allow a district to maintain its prior-
year level of funding over time. By allowing this option to be used only by
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districts which are below the state’s equalization target, it would have the
dual benefit of helping the state make progress toward its equalization goal.

How Would This Option Work? Figure 2 illustrates the difference in the
impact of the current adjustment and our alternative adjustment in a hypo-
thetical district that experiences falling attendance over many years. The
dark line shows how total revenue limit funding would decline without
any funding adjustment; revenues would fall with enrollment. The existing
declining enrollment adjustment is shown as a parallel line to the “no
adjustment” scenario. The current adjustment delays the revenue reduc-
tion of falling attendance by one year. As a result, after one year of holding
the district harmless from the effect of falling enrollment, the district expe-
riences annual cuts in revenues equal to the previous year’s reduction in
attendance.

Figure 2

Funding Options for Districts 
With Declining Enrollmenta

Total Revenue
Limit Funding

Years
1 2 3 4 5 6 7

No adjustment
Current law
Proposed LAO

aAssumes district experiences declining enrollment each year, beginning in year 2.

Our proposed declining enrollment adjustment would operate quite
differently. As the figure illustrates, total revenues for the hypothetical dis-
trict would stay constant for several years. During this time, the district’s
per-pupil revenue limit would be increased annually to offset the fall in
attendance and keep total funding constant. In year five, however, the rev-
enue limit increases cause the district to reach the state’s equalization tar-
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get. After that point, the district no longer qualifies for our proposed adjust-
ment, and further enrollment declines reduce district revenues.

Proposal Helps Districts, Makes Progress Towards Equal Funding. Our
proposed revenue limit increase has two main advantages over the current
declining enrollment formula. First, it provides a higher level of funding
protection for most districts that are losing students. This increase in a
district’s per-pupil revenue limit would be permanent—it would not revert
back to its previous level the next year as the current ADA adjustment does.
Per-pupil revenue limit adjustments would continue only until the district
reaches the state’s equalization target. Since almost all districts are within
about 10 percent of the state’s equalization target, districts experiencing
significant, sustained, declines would reach the 90th percentile funding
level relatively quickly.

The second advantage of our proposal is that increasing district rev-
enue limits to the state’s equalization target makes progress on another
state priority—a system of uniform revenue limits. Currently, districts are
required to reduce spending due to declining enrollment regardless of
whether they receive less per pupil than other similar districts. By holding
total funding constant from year to year, the state can make progress to-
wards its goal of reducing these differences.

Another advantage of our proposal is that the revenue limit adjust-
ment would occur automatically. Like the existing adjustment, our pro-
posal would automatically increase district revenue limits to compensate
for declining enrollments. The Legislature would not be required to make a
specific appropriation in the budget. Funds would flow to districts as part
of the existing statutory appropriation. In this way, the state would make
annual progress towards a more equal system of revenue limits.

It is important to recognize our alternate adjustment has a long-term
cost. Since our proposal would generate the same amount of revenue limit
funding to districts in the first year as the existing adjustment, our formula
would not create any additional cost in 2005-06. Beginning in 2006-07,
however, our formula would provide these districts a higher level of fund-
ing. Data are not available to allow us to make a precise estimate of the cost
of this formula. Depending on the number of districts in decline and the
size of the declines, the cost could total between $80 million and $100 mil-
lion in 2006-07. This cost probably would increase modestly each year
until districts reach their equalization targets. The total possible cost of the
formula, however, cannot exceed the amount of funds needed to equalize
revenue limits to the 90th percentile for all districts. We calculate this amount
to be about $300 million.
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Add a Declining Enrollment Revenue Limit Adjustment
We recommend the Legislature adopt legislation to create a new de-

clining enrollment revenue limit adjustment that would begin in 2005-06.
As discussed earlier in this section, we are concerned by the size and num-
ber of financial pressures districts currently face. We also see enrollment
declines as a statewide problem that probably will continue for some time.
Based on our K-12 enrollment projections, the financial pressures associ-
ated with declining enrollment will continue for at least the next five years.
Our proposal is not intended to prevent declining districts from making
cost reductions warranted by a long-term fall in ADA. Instead, our formula
would give districts a longer period for adjusting to the financial pressures
created by falling attendance.

Our analysis also suggests another way the Legislature could help
declining enrollment districts and make progress towards a more uniform
funding system—providing additional equalization funding for all dis-
tricts. Equalization funding would help both declining and growing dis-
tricts with revenue limits below the state’s equalization targets.

We also recommend two additional steps that we think should accom-
pany this new formula, as follows.

Limit Increases to 5 Percent. As discussed above, about one-fifth of the
current declining enrollment districts experienced reductions of more than
5 percent in 2002-03. Districts that sustain such large declines in student
attendance need to make immediate efforts to bring costs into line with
revenues. Therefore, we recommend the Legislature limit annual revenue
limit increases to 5 percent. Under our proposal, a district that lost 10 per-
cent of its ADA would be able to choose between our formula (which would
provide an ongoing 5 percent increase) and the existing adjustment (which
would provide a one-time 10 percent increase).

Consolidate “Add-On” Funding Into Revenue Limits. The state’s equal-
ization targets focus on differences in district base revenue limits. As noted
above, however, the revenue limit add-on funds alter the distribution of
revenue limit funding. As a consequence, successfully bringing all district
base revenue limits to the state’s equalization targets would not eliminate
funding disparities introduced by the add-ons. As part of our alternate
declining enrollment formula, therefore, we recommend the Legislature
merge most of the add-on funds into base revenue limits and reset the
equalization targets based on the consolidated amounts.
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CATEGORICAL REFORM

Recent categorical reform enacted through Chapter 871, Statutes of 2004
(AB 825, Firebaugh), consolidates 26 existing programs into six block grants
to take effect in 2005-06. It requires that districts and county offices of edu-
cation (COEs) use the consolidated funding for the purpose of the pro-
grams subsumed in each block grant. Figure 1 (see next page) shows the
programs included in the six block grants.

Chapter 871 contains several provisions pertaining to flexibility over
the use of the block grant monies. The law, for instance, allows districts
and COEs to transfer annually up to 15 percent of funding from four of the
block grants into the other block grants or into other categorical programs.
No funds, however, may be transferred out of the Pupil Retention and
Teacher Credentialing block grants. The total funding a district or COE
may expend for a program to which funds are transferred may not exceed
120 percent of the amount apportioned for that program in that fiscal year.

We have particular concerns about the Pupil Retention Block Grant
(PRBG) and the two teacher training block grants. In the sections that fol-
low, we discuss these concerns.

CATEGORICAL REFORM AND SUPPLEMENTAL INSTRUCTION

We recommend the Legislature adopt trailer bill language adding two
supplemental instruction programs to the new Pupil Retention Block Grant
along with a requirement specifying that “first call” on funds in the block
grant must be for these supplemental instruction program costs.

The PRBG, one of the six block grants created by Chapter 871, consoli-
dates 11 programs that support supplementary instruction and services
for students at risk of academic failure. The budget includes $173 million
for this block grant and will provide an additional $26.7 million of de-
ferred amounts in a trailer bill.
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Figure 1 

Six New Block Grants 

Pupil Retention Block Grant—$172.9 Million 

• “Core” programs supplemental instruction. 
• Continuation high schools. 
• Drop Out Prevention and Recovery. 
• Reading, writing, math supplemental instruction. 
• Tenth Grade Counseling. 
• High-Risk Youth Education and Public Safety. 
• Opportunity Programs. 
• Los Angeles Unified At-Risk Youth Program. 

• Intensive reading supplemental instruction.a 

• Algebra academies supplemental instruction.a 

• Early Intervention for School Success.a 
School Safety Consolidated Competitive Grant—$16.3 Million 

• Safe school planning and partnership mini-grants. 
• School community policing. 
• Gang Risk Intervention Program. 
• Safety plans for new schools. 
• School community violence prevention. 
• Conflict resolution. 
Teacher Credentialing Block Grant—$83.9 Million 

• Beginning Teacher Support and Assessment program. 
Professional Development Block Grant—$248.6 Million 

• Staff Development Buyout Days. 
• Comprehensive Teacher Education Institutes. 
• College Readiness Program. 

• Teaching as a Priority Block Grant.b 
Targeted Instructional Improvement Block Grant—$874.5 Million 

• Targeted Instructional Improvement Grant Program. 
• Supplemental Grants. 
School and Library Improvement Block Grant—$421.6—Million 

• School library materials. 
• School Improvement Program. 

a These programs were not funded in 2004-05, but school districts are allowed to use new block grant 
monies for their purposes. 

b Program defunded as of 2003-04, but school districts are allowed to use new block grant monies for 
its purposes (teacher recruitment and retention). 
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Figure 2 shows the programs that are consolidated in the block grant.
More than one-half of the funding comes from the “core” supplemental
instruction program. Other programs included in the block grant support
various other supplemental instruction programs and interventions for at-
risk youth. Three programs, intensive reading supplemental instruction,
algebra academies supplemental instruction, and Early Intervention for
School Success, were not funded in 2004-05 and therefore do not add to the
total amount in the block grant for 2005-06.

Figure 2 

Programs in the Pupil Retention Block Grant  

2005-06 
(In Millions) 

Program Services Amounta 

“Core” programs  
supplemental instruction  

Supplemental instruction in core academic areas  
for K-12 education. 

$93.2 

Continuation high schools Extra funding for new continuation high schools. 35.1 

Drop Out Prevention  
and Recovery 

Services to reduce dropout rates. 23.7 

Reading, writing, and math  
supplemental instruction 

Supplemental instruction for students falling behind  
in reading, writing, and math for grades 2 through 6. 

19.8 

Tenth Grade Counseling Support for completing high school and pursuing  
educational opportunities. 

12.4 

High-Risk Youth Education  
and Public Safety 

Prevention program for high-risk youth. 11.9 

Opportunity Programs Classes for pupils who are truant or insubordinate. 2.8 

Los Angeles Unified  
At-Risk Youth Program 

Intensive program for at-risk youth with school-based 
and residency component. 

0.6 

Intensive reading  
supplemental instruction 

Reading instruction for grades 1 through 4. —b 

Algebra academies  
supplemental instruction 

Intensive algebra instruction for grades 7 through 8. —b 

Early Intervention for  
School Success 

Staff development in reading instruction. —b 

   Subtotal  ($199.6) 

Less deferralsc  -26.7 

   Total Block Grant Amount  $172.9 

a Amount added to block grant based on prior-year funding.  
b Not funded in 2004-05.  
c Deferred amounts will be provided in a separate trailer bill. 
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Complex “Holdback” for At-Risk Instructional Programs
Chapter 871 also creates a unique funding interaction between the

PRBG and two programs for supplemental instruction that are not included
in the block grant. These two programs provide extra help to students in
grades 7 through 12 who are at risk of failing the California High School
Exit Exam and students in grades 2 through 9 who have been recommended
for retention. The 2005-06 budget proposes $165 million for the grades
7 through 12 program and $40 million for the grades 2 through 9 program.
State law, however, entitles districts to full reimbursement for the number
of instructional hours provided for at-risk students through the two supple-
mental instruction programs.

Chapter 871 establishes the following process to create a funding set
aside for any unfunded costs of the two supplemental instruction programs:

• The act directs the State Department of Education (SDE) to allocate
75 percent of the block grant to districts.

• The other 25 percent will be held back until the required supple-
mental instruction has been fully funded.

• If the 25 percent holdback proves insufficient to cover the remain-
ing costs of the additional supplemental instruction programs, the
State Controller will transfer any amounts necessary from the cur-
rent budget or subsequent budgets for the PRBG to cover the deficits.

• Any remaining block grant funds left from the 25 percent hold-
back will be distributed to districts.

Mandate Ruling Creates Another Cost Pressure
Recent action by the Commission on State Mandates (CSM) will in-

crease the cost of the supplemental instruction program for students in
grades 2 through 9. Current law requires districts to develop policies for
retaining low-achieving students in grade. Students who are identified for
retention under this policy must be offered supplemental instruction. The CSM
found this state law to constitute a reimbursable state-mandated program.

The commission’s findings are likely to substantially increase the cost
of the grades 2 through 9 supplemental instruction program. In adopting
the reimbursement methodology for the mandate (through the “parameters
and guidelines”), CSM provided districts substantial latitude in determin-
ing the level of activities and services to comply with the state’s mandate
for the program. For example, the parameters and guidelines do not stipu-
late the allowed teacher-pupil ratios, number of hours of supplemental
instruction, length of intervention, or proportions of the districts’ students
eligible to receive these services. While CSM’s current estimate of the
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mandate’s cost is low, districts are likely to adapt their service models to
provide more costly instruction to take advantage of the uncapped fund-
ing. As a result, we think the cost is likely to grow substantially in the
future—possibly into the tens of millions of dollars annually.

Block Grant Faces Implementation Problems
While the intent behind the holdback—to contain the statewide costs

of the two supplemental instruction programs—has merit, it renders the
PRBG unworkable from a district perspective. In addition, the holdback
does nothing to alter district incentives that could significantly increase
the cost of the required supplemental instruction. We describe these poten-
tial problems below.

Block Grant Robs Peter to Pay Paul. As currently structured, the hold-
back provision of the block grant does not encourage districts to contain
the costs of the two supplemental instruction programs. Instead, Chap-
ter 871 would pay for increased district costs for supplemental instruction
by redirecting block grant funds away from other districts. As a result,
districts have little incentive to contain the costs of the supplemental in-
struction programs.

Timing Problems Create Budget Uncertainties for Districts. Districts’
efforts to plan and implement programs using the new block grant will be
constrained by the timing of the 25 percent holdback provision. Current
apportionment practices at SDE suggest that the department will not allo-
cate the 25 percent holdback for at least two years after the close of the
fiscal year in order to tally the final cost of the two instructional programs.
As a result, districts will either have to fund programs before they know
whether state dollars will be provided or reduce services to students.

Funding Inequities Among Districts May Result. Claims for the supple-
mental instruction programs are currently concentrated in relatively few
districts. Our review shows that only 92 districts have filed any claims for
the two instructional programs. As a result, these districts would likely
receive funding for supplemental instruction through the holdback provi-
sion of Chapter 871. Districts that do not submit claims for the two pro-
grams may be disadvantaged, as their 25 percent holdbacks are used to
fund the other districts’ mandate claims. As a result, the holdback provi-
sion may increase funding inequities among districts.

Add the Required Supplemental Instruction Programs
To the Block Grant

As described above, the holdback provision results in many problems.
To address these concerns, we recommend the Legislature revise the struc-
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ture of the PRBG to take advantage of the strengths of a block grant in
encouraging districts to control the cost of the supplemental instruction
programs. The current structure creates the wrong incentives for districts
and makes administration of the fund problematic. Instead, we recommend
the Legislature give districts freedom over the use of a fixed level of funding
for all pupil retention and promotion programs. With this change, the state
would create strong local incentives to promote the efficient and locally
appropriate use of those funds.

Specifically, we recommend the Legislature:

• Adopt trailer bill language to eliminate the holdback provisions
from the PRBG.

• Consolidate the two supplemental instruction programs into the
new block grant. This would increase the amount in the block grant
by $205 million in 2005-06 (plus $63 million in deferred payments).

• Add language in the budget bill and trailer bill to require that first
call on the PRBG funds must be for all costs—including any man-
dated costs—of the two instructional programs. We also recom-
mend the Legislature add trailer bill language that limits the hourly
reimbursement rate under the grades 2 through 9 instructional
program to the amount provided in the annual budget act. To-
gether, these two changes would significantly reduce the likeli-
hood of any additional district claims for the two programs.

By including the required programs in the block grant, our recommen-
dation would require districts to determine how best to use funds in the
PRBG. Consequently, districts would allocate the block grant resources
among the various intervention programs. We think this would greatly
strengthen local incentives for cost containment because any “excess” costs
for the two programs would reduce the amount of block grant funds avail-
able for other programs funded from the grant. It also would eliminate the
problem of the two-year delay in knowing the amount of block grant funds
available to each districts.

LINKING TEACHING WITH LEARNING

For the last several years, we have expressed concern with the state’s
approach toward K-12 professional development—funding dozens of
different programs that ostensibly serve the same general purpose, though
they are not well coordinated and entail considerable state and local
administrative burden. We also have had an overriding concern with the
state’s incapacity to determine the value of its various professional
development investments. This incapacity is due largely to the lack of a
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state-level database that tracks program outcomes. Thus, we continue to
recommend that the state build a teacher database that can be linked with
its student database.

Below, we review recent developments relating to the state’s teacher
training programs. We then describe the Governor’s budget-year teacher
training block grant proposal and recommend specific changes to it. Most
importantly, as a condition of receiving block grant monies, we recom-
mend participating districts be required to supply the state with the data
needed to do meaningful program evaluations.

Recent Developments Enhance Flexibility, Ignore Accountability
Chapter 871 established six block grants, including two teacher train-

ing block grants—the Teacher Credentialing Block Grant and the Profes-
sional Development Block Grant—that would take effect in 2005-06 (see
Figure 3 next page). The Governor’s budget proposal would add three pro-
grams to the Professional Development Block Grant. The 2005-06 budget
also includes trailer bill language that would nominally merge the two
block grants into a new “Professional Development and Teacher
Credentialing Block Grant,” though the teacher credentialing component,
for all practical purposes, would be preserved as a distinct program—
having a separate appropriation, funding mechanism, and expenditure
requirements.

Chapter 871 Provides Small Increase in Flexibility. As established by
Chapter 871, the Professional Development Block Grant consolidates fund-
ing for the sizeable Staff Development Buyout Day program and two small
intersegmental programs. The Professional Development Block Grant pro-
vides some additional flexibility by allowing districts to use block grant
monies for teacher recruitment and retention (such as offering signing bo-
nuses and housing subsidies) as well as professional development. It some-
what reduces this flexibility, however, by requiring districts to provide all
K-6 teachers with professional development in reading language arts. The
credentialing block grant is itself a misnomer. It contains only one existing
program (Beginning Teacher Support and Assessment [BTSA]) and makes
no changes to the associated spending requirements, thereby offering no
additional flexibility.

Governor’s Budget Proposal Would Provide Another Small Increase in
Flexibility. As shown in Figure 1, the administration proposes to add three
programs to the newly created Professional Development Block Grant—
the most notable being the Peer Assistance and Review program. It also
would slightly increase local flexibility by allowing block grant monies to
be used for teacher training relating to the Advancement Via Individual
Determination program. The block grant would not include the Mathemat-
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Figure 3 

Summary of Teacher Training Block Grants 

(In Millions) 

 
2005-06 

Proposed 

Teacher Credentialing Block Grant  

Beginning Teacher Support and Assessment $83.9 

Professional Development Block Grant  

Chapter 871 Consolidated:  
 Staff Development Buyout Days 
 Comprehensive Teacher Education Institutes 
 College Readiness Program 

$248.6 

Governor's Budget Proposal Adds:  
 Peer Assistance and Review $27.3 
 Bilingual Teacher Training 1.9 
 Teacher Dismissal Apportionments —a 

  Total, Professional Development Block Grant $277.9 

Grand Total, Teacher Training Block Grants $361.8 
a The Governor's budget includes $43,000 for this program. 

ics and Reading Professional Development (MRPD) program—despite it
being the state’s largest existing professional development program.

Neither Chapter 871 Nor Governor’s Proposal Enhances Accountabil-
ity. Chapter 871 is clear in its intent to: (1) “refocus attention . . . on pupil
learning rather than on state spending and compliance with operational
rules for categorical programs” and (2) “provide schools increased flex-
ibility in the use of available funds in exchange for accountability.” The
teacher training block grants, however, neither focus directly on student
learning nor enhance accountability. Similarly, the Governor’s proposal
contains no link between teacher training and student learning, no data
requirements, and no accountability provisions. It would provide $362 mil-
lion for teacher training without any meaningful mechanism for assessing
whether the state investment was worthwhile and cost-effective compared
to other education programs.
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Enhance Flexibility and Strengthen Accountability
We recommend the Legislature approve the Governor’s proposed

additions to the Professional Development Block Grant with three
modifications. Unlike the Governor’s budget proposal, we recommend
including the Mathematics and Reading Professional Development program
in the block grant and excluding Teacher Dismissal Apportionments.
Additionally, we recommend the Legislature require school districts, as a
condition of receiving block grant monies, to provide the State Department
of Education with specific teacher-level data that can be linked with student-
level Standardized Testing and Reporting data.

In general, we recommend approval of the Governor’s proposal to
merge additional teacher training programs into the Professional Develop-
ment Block Grant. We think, however, that increased local flexibility should
be accompanied by enhanced accountability—particularly by strengthen-
ing the state’s capacity to conduct comparative program evaluations. Be-
low, we discuss our specific recommendations for changes to the Governor’s
budget proposal.

Include the MRPD Program. Established in 2001, the MRPD program
provides teachers with 120 hours of highly structured, standards-aligned
training—including 40 hours of initial intensive training and 80 hours of
onsite follow-up support and coaching. School districts receive $2,500 per
participating teacher and are required to use state-approved professional
development providers. The Governor’s proposal excludes this program
because it “provide[s] specific training to teachers . . . during a limited time
period.” All professional development programs presumably provide some
type of training to teachers, so it is unclear why this would be a criterion for
exclusion from a teacher training block grant. Moreover, the MRPD pro-
gram is to sunset on January 1, 2007, but it has been funded with ongoing
Proposition 98 monies ever since its inception—indicating an intent to use
the funds for an ongoing education purpose, such as professional devel-
opment. Furthermore, the MRPD program is the state’s largest remaining
professional development program; excluding it would undermine one of
the major advantages of block granting—increased flexibility. Finally, the
Governor’s proposal includes new budget bill language that would re-
quire all professional development activities to be aligned with the state’s
academic content standards and curriculum frameworks—what some be-
lieved to be the unique advantage of the MRPD program. For these reasons,
we recommend including it in the Professional Development Block Grant.

Exclude Teacher Dismissal Monies. The administration proposes to
include Teacher Dismissal Apportionments—a tiny budget item ($43,000)
unrelated to professional development. As its name suggests, the program
relates to teacher dismissal and suspension. If a governing school board
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seeks to dismiss or suspend a permanent employee of the district, the em-
ployee may request a hearing. The board and employee each select an indi-
vidual to sit on a review panel (accompanied by an administrative law
judge). If the panel members need to conduct the employee review during
the summer or vacation period and they determine the employee should be
dismissed or suspended, then the state (rather than the school district)
reimburses them for their time (at their regular rate). It is unclear why the
state would fold this item into a virtually unrelated block grant. Therefore,
we recommend it be excluded.

 Integrated Data System Essential for Meaningful State-Level Program
Evaluations and Local-Level Accountability. If the state is setting aside
monies specifically for a teacher training block grant to improve teacher
quality, then it needs data on teachers’ professional development activities
and the effect of these activities on student learning. Under the current
system (with a few exceptions), school districts fill out applications, the
state gives them money, and the cycle begins anew. The state, however,
does not know if programs meet their objective, if teaching and learning
actually are improved, if any particular program achieves better results at
a lower cost, or if certain program components are especially effective in
helping schools with disadvantaged students. Without this type of infor-
mation, the state will not be able to determine what types of professional
development enhance student learning. With this information, professional
development programs can be compared, their cost-effectiveness assessed,
and budget decisions refined. This is why, for the last two years, we have
recommended the state establish an integrated teacher-student data sys-
tem. (Please see “Enhance State’s Teacher Information System,” 2003-04
Analysis of the Budget Bill [pages E-158 to E-161], and “Enhance Account-
ability for Improving Teacher Quality, 2004-05 Analysis of the Budget Bill
[pages E-62 to E-64].) We would also note that many education groups
have expressed interest in such systems (see nearby box).

To help the state collect the data needed for program evaluation, we
recommend the Legislature require school districts, as a condition of re-
ceiving Teacher Credentialing or Professional Development Block Grant
monies, to provide SDE with specific teacher-level data linked with stu-
dents’ Standardized Testing and Reporting (STAR) scores. Specifically,
participating school districts should be required to:

• Identify the type of professional development undertaken and com-
pleted by each teacher, using a unique teacher identifier.

• Complete the currently optional STAR item identifying a student’s
teacher, using the same unique teacher identifier that is used to
track professional development activities.
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As a condition of receiving Teacher Credentialing Block Grant monies, we
recommend participating BTSA programs be required to:

• Share with SDE teacher-level demographic, retention, and assess-
ment information that it already collects, using the same unique
teacher identifier. (The BTSA program currently uses a consent form
to collect participating teachers’ social security numbers, demographic
information, teaching assignments, and education backgrounds.)

In conclusion, we recommend the Legislature establish an integrated
teacher-student data system that would both promote meaningful state-
level program evaluations and help hold districts accountable for using
block grant monies in ways that actually improve teacher quality. Impor-
tantly, this state-level system would not be intended to replace existing
processes for local teacher evaluations (some of which, however, already
use locally integrated teacher-student systems). It would be intended to
maximize the benefits of any potential categorical reform of K-12 profes-
sional development programs.

Nine Groups Come Together to Support
Statewide Teacher Data System

In September 2004, nine groups in California came together to ex-
press their interest in developing a reliable, comprehensive teacher data
system. The Teacher Information System Working Group includes rep-
resentatives from teacher groups (California Federation of Teachers and
California Teachers Association), school administrators (Association
of California School Administrators and California County Superin-
tendents Educational Services Association), various state agencies
(State Department of Education, Commission on Teacher Credentialing,
California State University, and California School Information Servic-
es), and a research center (Center for the Future of Teaching and Learn-
ing). The group believes that “gaps in the collection, use, and availabil-
ity of data seriously compromise efforts to plan and monitor the teach-
er workforce at both the state and local level.” The group already has
compiled a master list of teacher data currently collected by state agen-
cies. It continues to seek opportunities and funding for making system
improvements that would maximize the usefulness and reliability of
teacher data.
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Assure Block Grant Monies Are Tied to Need
We recommend the Legislature adopt trailer bill language to change the

funding mechanism for both the Teacher Credentialing and Professional
Development block grants to ensure they remain responsive to changes in
districts’ needs. Specifically, we recommend Teacher Credentialing block
grant allocations be determined annually based on the number of first-year
and second-year teachers in the district. We recommend Professional
Development Block Grant allocations be determined annually based on the
number of teachers in the district with three or more years of experience.

In developing the new teacher training block grants, Chapter 871
changed the existing funding mechanisms from being dynamic and need-
based to locking in the current funding distribution into perpetuity. Prior
to Chapter 871, BTSA monies were allocated based on the number of par-
ticipating first- and second-year teachers. Thus, it targeted funds to hard-
to-staff schools with high teacher turnover as well as to growing schools
with large numbers of first- and second-year teachers. Moreover, it annu-
ally adjusted districts’ allocations in response to changes in staffing needs.
Although less need-based, the Staff Development Buyout Day program
was linked to the number of teachers attending professional development
workshops. It too adjusted districts’ allocations annually based on changes
in the number of teachers receiving training.

Chapter 871 Severs Link to Need. By comparison, both of the new block
grants lock in place the 2005-06 funding distributions and thereafter ad-
just them for inflation and growth in average daily attendance. Funding,
therefore, will no longer be responsive to districts’ staffing needs. Instead,
they will create new funding inequities. Those areas most needing addi-
tional funding—those serving additional beginning teachers and those
fastest growing—virtually are assured of not receiving it.

Re-Establish Link Between Funding and Need. We recommend re-es-
tablishing the link between districts’ funding allocations and their staffing
needs. Specifically, we recommend that districts’ allocations for the cre-
dential and professional development block grants be made annually based
on the number of beginning and veteran teachers, respectively. This will
ensure that funding allocations remain dynamic and responsive to chang-
ing needs—providing more funding to those districts that most need it.
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SPECIAL EDUCATION

In 2003-04, 682,000 students age 22 and under were enrolled in special
education programs in California, accounting for about 11 percent of all
K-12 students. Special education is administered through a regional plan-
ning system consisting of Special Education Local Plan Areas (SELPAs). In
2003-04, there were 116 SELPAs.

Figure 1 displays the amounts proposed for special education in
2004-05 and 2005-06. The Governor’s budget proposes total expenditures
of $4.4 billion for special education in 2005-06, an increase of $215 million,
or 5.1 percent. Under this proposal, General Fund support for special edu-
cation would increase by $135 million or 4.9 percent. The budget proposes
sufficient funding to accommodate a projected 0.79 percent increase in the
number of students in the state, a 3.93 percent cost-of-living adjustment
(COLA), and an augmentation of $25 million to base SELPA funding levels.

Figure 1 

Special Education Funding 

(Dollars in Millions) 

Change 

 2004-05 2005-06 Amount Percent 

General Fund $2,756.7 $2,891.3 $134.6 4.9% 
Local property taxes 332.6 347.9 15.3 4.6 
Federal funds 1,046.2 1,110.9 64.7 6.2 

 Totals $4,135.5 $4,350.1 $214.6 5.1% 

Our review of the 2005-06 proposed budget identifies several major
issues:

• Technical Budgeting Issues. There are two significant technical is-
sues with the proposed special education budget. Addressing these
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issues would increase the Legislature’s fiscal flexibility in the bud-
get year.

• Mental Health Services. The Governor’s proposal does not pro-
vide a long-term solution regarding the provision of mental health
services for special education students.

• Incidence Adjustment. The budget includes no proposal for updat-
ing the special education incidence adjustment, despite the fact
the adjustments are based on data that is now eight years old.

We discuss these issues in detail below.

TECHNICAL ISSUES OFFER SAVINGS

The state’s special education budget is supported from three sources:
local property tax collections, federal special education funds, and the
state General Fund. Together, the state uses these three sources to maintain
a system of relatively uniform per-pupil SELPA funding levels.

The Department of Finance (DOF) developed the 2005-06 special edu-
cation budget by adding funding for the anticipated level of growth in the
student population in 2005-06, a COLA, and other adjustments to the
2004-05 special education budget. As part of that process, DOF revised the
2003-04 and 2004-05 figures to reflect more recent estimates of program
expenditures and growth in the student population. These base adjust-
ments are important, as they can have a significant effect on the 2005-06
budget proposal.

We have identified two major technical budgeting issues with the
2005-06 special education budget that could reduce program costs by
$61 million. First, we propose an alternative method for calculating the
amount of federal funds that can be counted as an offset to the General
Fund. Second, we identify technical problems in the special education bud-
get that would, if corrected, generate significant General Fund savings.

Revise Federal Supplanting Calculation
We recommend the Legislature adopt an alternative calculation for

complying with new federal supplanting rules. This recommendation would
reduce General Fund special education costs in 2005-06 by $9.9 million.

Congress reauthorized the federal special education law in 2004. One
new provision in the act prohibits states from using federal funds to pay
for “state-law mandated funding obligations to local educational agen-
cies, including funding based on student attendance or enrollment, or in-
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flation.” It appears the new language is designed to prohibit states from
using federal funds to supplant state funds for normal budget increases
such as growth and COLA.

California has used federal special education funds in ways that the
new federal law appears to prohibit. The 2004-05 Budget Act, for instance,
used $124 million in new federal funds to pay for growth and COLA for the
entire special education budget—including the state’s share. Using fed-
eral funds in this way reduced the state’s cost of special education. It ap-
pears, however, that the new federal law prohibits this from occurring in
the future.

The budget proposes to comply with the new federal restriction, pro-
posing to use $38.1 million of the increase in federal funds to offset growth
and COLA and $24.8 million to augment the base program. We think the
budget’s new supplanting calculation would not work, for two reasons.
First, despite the administration’s intent to comply with the new federal
law, the proposal uses a portion of the federal funds to pay for state growth
adjustments—something specifically prohibited by the new federal rule.
Of the $38.1 million in new federal funds the budget would use to pay for
prior-year adjustments, we identified $5 million in budget increases that
fall into the category of “state-law mandated funding obligations.” Sec-
ond, we think the calculation would disadvantage the state in 2006-07 and
beyond. The budget’s proposed new supplanting formula works for only
one year—in future years the state likely would have to pass through to
SELPAs all new federal funds in the form of program augmentations.

We think there are simpler options for complying with the new federal
supplanting rules that would continue to allow the state to satisfy the new
law but also not disadvantage the state over the longer run. Our proposal
accomplishes this goal by separating the state and federal funding for bud-
geting purposes. The state would be responsible for providing growth and
COLA adjustments on the portion of special education funds supported by
state and property tax funds. The federal government would provide fund-
ing for growth and COLA increases on the portion support by federal funds.
Any increase in federal funds above the level needed for growth and COLA
would be used for statewide program augmentations. Any federal increase
below that level would mean that SELPAs would not be fully compensated
for the effects of growth and inflation. Under this proposal, only $14.9 mil-
lion must be passed through to increase special education funding—
$9.9 million less than proposed in the Governor’s budget.

In sum, we recommend the Legislature adopt our alternative method-
ology for budgeting special education federal funds at the state level. Our
proposal provides a simpler, more straightforward way to comply with the
intent of the new federal law than the calculation proposed in the budget.
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In addition, our methodology would generate $10 million in General Fund
savings. The purpose of our proposal, however, is to comply with the new
federal law while protecting the state’s system of local grants—not to gen-
erate short-term savings. Below, we discuss our proposal for the use of the
$9.9 million and the $14.9 million in “pass-through” funds.

Significant Technical Problems With Budget Proposal
We recommend the Legislature make two technical corrections in the

proposed special education budget that will free more than $36 million in
funds for other special education and Proposition 98 programs.

As noted above, the DOF revised the 2003-04 and 2004-05 estimates of
special education spending in the development of the 2005-06 proposed
budget. Our review found two major technical problems with the adjust-
ments to the 2003-04 and 2004-05 budgets:

• Lower Estimated 2003-04 Growth. The Governor’s budget fails to
recognize $16.1 million in savings resulting from the revised esti-
mate of student growth in 2003-04, which is significantly lower
than assumed in the 2003-04 Budget Act. Because of federal “mainte-
nance of effort” rules, these funds must be spent on special education.

• Overbudgeting the New Licensed Children’s Institution (LCI) For-
mula. The 2005-06 budget inadvertently assumes a $19.2 million
increase in 2004-05 special education costs of students residing in
LCIs compared to the level included in the 2004-05 Budget Act.
This technical error results in overbudgeting the LCI formula by
$20.2 million in the 2005-06 budget.

We recommend the Legislature correct these technical errors, for a total
savings of $36.3 million.

Use Funds to Meet Special Education and Other Priorities
We recommend the Legislature spend $61 million resulting from our

recommendations for various special education programs in 2004-05 and
2005-06.

Figure 2 summarizes the impact of the technical budgeting recommen-
dations made above. The figure includes the $24.8 million in funds dis-
cussed in our recommendation for an alternative supplanting calculation.
It also contains the $36.3 million in savings from our recommendation to
correct two technical errors in the special education budget. This brings
total funds available from our recommendations to $61.1 million.
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Figure 2 

LAO Savings and  
Spending Recommendations 
Special Education 

2005-06 
(In Millions) 

Sources Total 

Augmentation to the LCIa formula $20.2 

Lower 2003-04 growth in K-12 ADAb 16.1 
LAO supplanting proposal 24.8 

 Total $61.1 

Uses  

Mental health shift $42.8 

LCIa formula correction 4.4 
One-time block grant 13.9 

 Total $61.1 
a Licensed children's institutions. 
b Average daily attendance. 

Figure 2 also shows our suggested uses of the $61 million. The 2003-04
savings are one-time in nature and, therefore, should be spent on one-time
activities. The remaining funds represent 2005-06 funds that may be used
for any special education purpose. Our proposal also is shaped by issues
raised by the Governor’s proposed special education budget for 2005-06.
Specifically, we recommend the Legislature use the savings as follows:

• $42.8 million to increase support for mental health services for
special education students. This would use most of the ongoing
funding that is available from our savings recommendations. We
discuss this issue further below.

• $4.4 million ($2.2 million in 2004-05 and $2.2 million in 2005-06)
to add to the LCI formula a class of group homes that was inad-
vertently excluded by the enabling legislation. We discuss this is-
sue further below.

• $13.9 million in 2003-04 funds would be distributed to SELPAs in
a per-pupil block grant that could be used for any local purpose.
Federal MOE rules require the state to spend these funds for spe-
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cial education. By using the funds as a one-time block grant, the
Legislature would honor the federal rules but not permanently
increase special education funding.

MAKE MENTAL HEALTH SHIFT PERMANENT

We recommend the Legislature eliminate two county mental health
mandates. We further recommend the Legislature provide a total of
$143 million in state and federal funds to support Special Education Local
Plan Areas costs of providing mental health services to special education
students.

Federal law requires schools to provide mental health services to help
special education students benefit from educational services. In practice,
mental health services for this population range from short-term counsel-
ing on an outpatient basis to long-term psychiatric therapy for students in
residential care facilities.

In the early 1980s, the state shifted responsibility for providing more
intensive mental health services from school districts to county mental
health agencies. This shift created a reimbursable state-mandated program
that, by 2002-03, resulted in annual county claims of $123 million. This
mandated program is often referred to as the “AB 3632” program, in refer-
ence to its enabling legislation. In 1996, the state also shifted responsibility
for mental health services of students placed in out-of-state residential
facilities to county mental health agencies. Claims for these out-of-state
students totaled $22 million in 2002-03, resulting in total claims for the
two mandates of $145 million.

As with most other education mandates, the state deferred payment of
the two mandates in the 2004-05 Budget Act—that is, the mandate was kept
in place but no direct county reimbursement was provided in the Depart-
ment of Mental Health’s budget. To help pay for these mental health ser-
vices, however, the special education budget included $69 million in fed-
eral funds for distribution to county mental health agencies. These funds
provide partial state reimbursement for county AB 3632 costs. An addi-
tional $31 million from the General Fund was appropriated to support
mental health services provided by SELPAs.

Budget Would Suspend Mandates
The Governor’s budget proposes to suspend the two mandates in

2005-06. The passage of Proposition 1A in fall 2004 requires the state to
either fund or suspend local government mandates each year. Suspending
the mandate frees local government from the service requirement for 2005-06.
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The budget proposes no county funding for AB 3632 or out-of-state
students. Because state law would not require county mental health agen-
cies to provide services to special education students in 2005-06, responsi-
bility for services would fall to SELPAs and school districts. (This is be-
cause federal law requires these services to be provided to special educa-
tion students.) The special education budget proposes to continue the
2004-05 funding set-asides for mental health services ($69 million in fed-
eral funds for counties and $31 million from the General Fund for SELPAs).
The administration has not stated its long-term intent for funding the two
mental health mandates.

We recommend the Legislature permanently assign this program re-
sponsibility to SELPAs, for several reasons. A one-year suspension, as pro-
posed in the Governor’s budget, would place SELPAs in a form of limbo:
Does the proposal represent a permanent shift of responsibilities to educa-
tion or would the mandates be funded in the future (thereby shifting pro-
gram responsibility back to county mental health agencies)? A one-year
suspension, therefore, would inhibit SELPAs from making the significant
local administrative changes they would need to make if the shift in re-
sponsibilities is intended to be permanent.

In addition, the proposal muddies what have been clear lines of local
responsibility. By continuing to funnel $69 million in special education
funding to county mental health agencies, for instance, the budget pro-
posal gives SELPAs financial responsibility for services, but does not give
them administrative or policy control related to the services provided.

Finally, we recommend the Legislature make the shift of responsibility
permanent because we are convinced that, by assigning full responsibility
for these services to education, the state would foster a more efficient and
effective service delivery system of mental health services to students. We
discuss these issues further below.

Education Would Have Incentives to Provide Services Efficiently. In
our view, the shift in responsibilities would result in a more efficient sys-
tem primarily because educators would have strong incentives to be a “pru-
dent purchaser” of services. Under the existing reimbursement system,
educators and county mental health agencies have incentives to increase
the state’s mandated costs. Educators have the incentive to shift all mental
health costs to the county agencies—including the cost of services that
remained education’s responsibility after the passage of AB 3632. County
mental health agencies have the incentive to include all mental health ser-
vices needed by students under the mandate—even if they are not required
under federal law. In addition, by reimbursing 100 percent of a county’s
program costs, the system also reduces pressure on county agencies to
limit the unit cost of services.
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Recent audits by the State Controller’s Office (SCO) confirms our view
that the mandate reimbursement system encourages counties to inflate the
actual cost of providing required mental health services to special educa-
tion students. For instance, an audit of Los Angeles County’s AB 3632
claim for services provided from 1998 through 2001 disallowed 21 per-
cent, or $8.8 million, of the county’s charges. These costs were disallowed
because the county charged the state for (1) services that were not covered
by the mandate, (2) services that were funded by other programs, (3) offset-
ting funding that was not identified, and (4) costs associated with overbill-
ing and data entry errors. The county concurred with the SCO findings.
Audits of other county AB 3632 claims show similar problems.

Placing SELPAs in charge of mental health services would strengthen
local incentives for the efficient use of state mental health funds. By adding
funding for these services into base special education grants, SELPAs would
have the resources needed to provide mental health services directly or
through county mental health agencies or other contracting entities. The
SELPAs, however, would have the incentive to keep these costs to a mini-
mum—any funds not needed for mental health services could be used to
pay for other special education services. As a result, by giving SELPAs a
reasonable amount of funds to pay for mental health services, we think the
state would establish the incentives needed for a more efficient program
structure.

Shift Could Improve Effectiveness of Services to Students. Returning
responsibility for mental health services to SELPAs also would result in a
more effective delivery system if it encouraged educators to increase the
use of less-intensive preventive mental health services. As noted above,
one consequence of AB 3632 is that the program creates an incentive for
educators to shift as many mental health costs to county agencies as pos-
sible. In legislative discussions on AB 3632 last spring, county mental
health agency staff expressed the belief that many schools fail to provide
the early intervention services that remained the responsibility of educa-
tion even after AB 3632 was enacted. To address this concern, the Legisla-
ture included $31 million in the 2004-05 special education budget to re-
quire SELPAs to provide more early intervention services.

Placing SELPAs in charge of mental health services, however, would
encourage schools to recreate the capacity to provide these intervention
services. Early intervention often is more cost effective. The proposal to
shift responsibility back to education, therefore, may encourage educators
to intervene earlier when behavioral problems can be treated with less
intensive services. This would be good for students (avoiding the need for
more intensive services) and it would represent another way that chang-
ing the local incentives for mental health services would benefit the state.
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For the above reasons, we recommend that the Legislature eliminate
the existing mental health mandates on counties. Federal law requires
school districts provide these services. By eliminating the state mandate on
counties, our recommendation has the effect of returning these responsi-
bilities to school districts.

We also recommend the Legislature revise the proposed Budget Bill
language and add the full $100 million earmarked for mental health ser-
vices into the base special education funding formula. In addition, we rec-
ommend the Legislature redirect $42.8 million more in funding to SELPAs
for mental health services (we discussed the source of these funds earlier in
this section). This would provide a total of $142.8 million to SELPAs for
mental health services in 2005-06. Based on past claims (and the magni-
tude of disallowed county costs), we believe our proposal provides a rea-
sonable amount to allow SELPAs to pay for the needed mental health services.

OTHER ISSUES

Cleanup Needed on New Formula
 We recommend the Legislature adopt trailer bill language to recognize

the special education costs for residents of a class of licensed children’s
institutions that was inadvertently excluded from last year’s trailer
legislation. Fixing this error would cost $2.2 million in both 2004-05 and
2005-06.

As part of the 2004-05 Budget Act, the Legislature revamped the fund-
ing formula for the support of special education students who reside in an
LCI. In 2002-03, more than 50,000 K-12 students lived in an LCI (including
foster family homes or group homes) because the youth’s family was un-
able to provide needed care. The Department of Social Services licenses
group homes based on the services needed by youth living in each home.

Since the enactment of the new formula, however, the State Department
of Education (SDE) discovered that the trailer legislation inadvertently
omitted a class of group homes from the formula. Specifically, the formula
failed to include 129 community care facilities that serve disabled youth
who are referred by regional centers for the disabled. Adding these group
homes to the new LCI model increases costs by $2.2 million in both 2004-05
and 2005-06.

To correct for this oversight, we recommend the Legislature adopt trailer
bill language that adds the community care facilities to the list of group
homes used to distribute special education funds. We also recommend the
Legislature add $4.4 million ($2.2 million in one-time funds that must be
spent on special education programs for the 2004-05 costs and $2.2 mil-
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lion in ongoing 2005-06 funds) to the special education budget to pay for
costs associated with the additional facilities.

Incidence Factor Remains Outdated

We recommend the State Department of Education report to the budget
subcommittees before March 1 on the feasibility of assuming responsibility
for calculating the special education “incidence” adjustment.

The 2005-06 budget proposes $84 million to pay for the special educa-
tion “incidence” adjustment in 2005-06. State law calls for these supple-
ments to local apportionments as a way of acknowledging that, for a vari-
ety of factors, some SELPAs experience higher costs than the typical SELPA.
The current adjustments were calculated in 1998 using 1996-97 cost data.
Since the factors underlying local cost profiles change over time, the exist-
ing adjustments likely no longer reflect actual SELPA costs.

To update the adjustments, the Legislature required SDE to contract for
a study in 2002-03. This study was completed in the fall of 2003. Despite
significant data problems, the study recommended a new set of incidence
adjustments. The data problems, however, were so severe that they clouded
the legitimacy of these new adjustments in the eyes of many SELPA admin-
istrators. The credibility of the incidence adjustments is very important, as
the adjustments are designed to increase the fairness of the state’s system
of uniform base special education grants.

The study identified data quality as a prime concern. The SDE main-
tains a comprehensive special education database that provided the data
for the 1998 and 2003 incidence factor studies. According to SDE, changes
to the database made in 2001-02 resulted in local coding errors that re-
duced the accuracy of the data. The department believes these problems
have been corrected with the 2002-03 data.

The study also suggested that the state update the incidence adjust-
ments annually in order to avoid “radical changes in funding for some
SELPAs” that may occur if the adjustments are reassessed only every five
years. Indeed, changes to the adjustments identified in the 2003 study were
so large that the study recommended a phased approach to implementing
the new adjustments. The study suggests that a more frequent calculation
of the adjustments would ease transition problems.

In our view, the problems with the 2001-02 data require updating the
incidence adjustments. This would be no small task, however. The study
presents a series of technical and policy issues that have to be resolved
each time the adjustment is recalculated. In our discussion on this issue,
we asked SDE to assess the feasibility and cost of assuming responsibility

620



Special Education E - 81

Legislative Analyst’s Office

for this task. At the time this analysis was written, the department was in
the process of determining what resources would be needed to replicate
the study.

In our view, the long-term viability of the incidence factor rides on the
department’s capacity to update the adjustment. The current reliance on
the 1998 adjustments can no longer be defended given the many changes
to SELPA costs that have occurred over the past eight years. In addition, the
use of outside contractors to recalculate the adjustment is expensive and
time-consuming—particularly if the Legislature would like to update the
adjustment more often than every five years. If the department does not
believe it can reasonably develop the capacity to assume this responsibil-
ity, the Legislature will need to either (1) consider eliminating the adjust-
ment or (2) spend about $150,000 each year or two to update the adjustment.

To assist the Legislature in assessing its options for the long-term vi-
ability of the incidence adjustment, we recommend SDE report to the bud-
get subcommittees on the costs and feasibility of the department assuming
responsibility for calculating the special education incidence adjustment.
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CHARTER SCHOOLS

Ever since it was first implemented in 1999-00, we have had concerns
with the calculation of the charter school categorical block grant funding
level. The basic area of disagreement has revolved around which programs
are in and out of the block grant. The Governor’s budget addresses these
existing disagreements in one way by “delinking” the charter school
categorical block grant from any set of underlying categorical programs.
This delinking approach, however, undermines the purpose of the block grant
and is very likely to be unworkable. We recommend the Legislature pursue
an alternative reform strategy based upon a new control section in the annual
budget act that would provide charter schools a share of categorical funding
that is equivalent to the proportion of K-12 students they serve. This
alternative approach would be simple, workable, and consistent with the
original intent of the block grant.

Below, we identify the basic problems with the existing charter school
block grant funding model. These problems became so significant in 2004-05
that the budget act essentially suspended the existing model and autho-
rized a working group to try to improve it. We summarize the progress the
working group made toward developing a new model. We then describe
the Governor’s budget proposal to reform the model, discuss our concerns
with the proposal, and recommend an alternative reform approach. We
conclude this section with a brief discussion of a related budget proposal
that would allow colleges and universities to authorize charter schools. As
we recommended last year, we think a system of multiple charter authoriz-
ers, with certain accompanying safeguards, could enhance charter school
oversight and accountability.

Existing Block Grant Funding Model
Has Become Virtually Unworkable

The charter school block grant was established in 1999 to provide char-
ter schools with categorical program funding similar to public schools
serving similar student populations. The block grant currently suffers from
two basic problems. The primary problem is a lack of consensus regarding

622



Charter Schools E - 83

Legislative Analyst’s Office

which programs are in and out of the block grant. A secondary problem is
the funding formula used to calculate the block grant funding level is overly
complex.

Categorical Confusion. Since its inception, our office and the Depart-
ment of Education (SDE) have interpreted statute to include several pro-
grams in the charter school block grant that the Department of Finance
(DOF) has excluded when determining the block grant funding level. Sev-
eral of the programs at the center of contention are large programs with
large fiscal implications for charter schools—Targeted Instructional Im-
provement, Regional Occupation Centers and Programs, Teaching as a
Priority, Library Materials, Deferred Maintenance, and Mandates. In addi-
tion, statute is ambiguous as to whether county-administered programs,
such as the California Technology Assistance Project, County Office Fiscal
Oversight, California Student Information System, and the K-12 High Speed
Network, are to be in or out of the block grant. A new area of ambiguity
involves the block grants created by Chapter 871, Statutes of 2004 (AB 825,
Firebaugh). Four of the six new block grants consolidate programs that are
in the charter school block grant with programs that charter schools for-
merly had to apply for separately. It is unclear whether these block grants
are to be subsumed into the charter school block grant, whether charter
schools now have to apply separately for all six block grants, or whether
all the pre-existing programs need to be tracked separately just for charter
school funding purposes.

Methodological Madness. A secondary problem with the block grant is
its overly complex funding formula. The formula uses 1998-99 as a base
year and measures all changes from this year. Locking in 1998-99 as a base
year has led to accidental funding errors (when the base year was not
correctly updated to reflect budget-year adjustments). The base year also
has become increasingly obsolete, with few of the categorical programs in
the original block grant still remaining and many new categorical pro-
grams since created. These changes have made the formula increasingly
difficult to use and have called into question the validity of the formula to
account accurately for current categorical funding. In addition, the for-
mula is sensitive to changes in revenue limits—changes that occur through-
out the year and for which information is not generally available.

Working Group Makes Some Progress Toward New Model
As of a result of these problems, the 2004-05 Budget Act contained lan-

guage directing the Legislative Analyst’s Office and DOF to coordinate a
working group to “develop a simpler and clearer method for calculating
the charter school block grant appropriation in future years.” The working
group, which held three meetings during fall 2004, included representa-
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tives from SDE, the Office of the Secretary for Education, the California
Charter School Association, the Charter School Development Center,
EdVoice, the Association of California School Administrators, the Califor-
nia School Boards Association, the California Teachers Association, the
California County Superintendents Educational Services Association, and
legislative staff. Although the group did not ultimately agree as to exactly
which programs should be in and out of the block grant or on all aspects of a
new block grant method, it did achieve notable consensus in important areas.

Agreed on Purpose of Block Grant. The group generally agreed that
existing statute provided sufficient guidance as to the basic intent of the
charter school funding system. Existing statute states, “It is the intent of the
Legislature that each charter school be provided with operational funding
that is equal to the total funding that would be available to a similar school
district serving a similar pupil population.” Moreover, the group generally
agreed that the specific purpose of the block grant was to provide charter
schools with funding in lieu of categorical programs.

Agreed on Principles to Guide Development of New Block Grant Model.
The group generally agreed that the following principles should guide
development of a new model.

• The block grant calculation should be simple.

• The calculation and its outcome should be transparent.

• The calculation should entail as little administrative burden as
practicable at the local level as well as the state level.

• The calculation should result in comparable funding rates for simi-
larly situated charter schools and other public schools.

• The calculation should not require the state to overappropriate the
Proposition 98 minimum guarantee.

• Charter schools should retain existing flexibility to use block grant
funds for general education purposes.

Agreed on Some Methodological Changes. The group agreed the model
should no longer rely on a base year. It also preferred having one budget
section govern the block grant appropriation rather than having charter
provisions embedded within the budget items for every associated cat-
egorical program. It also agreed changes should be made to clarify which
programs did not apply to charter schools as well as which programs
charter schools were to apply for separately. However, the working group
did not achieve consensus on all aspects of a new block grant model.
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Governor’s Proposal Is Not Viable Reform Option
The Governor’s budget contains a charter finance reform proposal that

attempts to address the difficulties with the current system. The Governor’s
funding proposal provides $68 million for the charter school block grant—
a $10 million augmentation over the current year. As Figure 1 shows, this
augmentation funds anticipated growth in charter average daily atten-
dance (ADA), a cost-of-living adjustment, and a $2.9 million base augmen-
tation. The DOF states the base augmentation is provided in recognition of
charter schools’ low participation in certain categorical programs and in-
ability to access funding for other categorical programs.

Figure 1 

Governor's Budget Proposal 
Charter School Categorical Block Grant 

(In Millions) 

2004-05 Funding Level $58.1a 

Change From Current Year  
Average daily attendance growth (8 percent) $4.6 
Cost-of-living adjustment (3.93 percent) 2.5 
Base augmentation 2.9 

 Total augmentation $10.0 

2005-06 Funding Level $68.1b 
a Of this amount, $5.3 million is deferred until 2005-06.  
b Of this amount, $5.9 million is deferred until 2006-07. 

The funding proposal is associated with accompanying trailer bill lan-
guage that would significantly change the charter school categorical block
grant by delinking it from any underlying set of categorical programs. That
is, the block grant funding level would no longer represent in-lieu funding
for a set of specified categorical programs. Under the proposal, once the
2005-06 funding level has been set, the block grant funding level would be
adjusted in future years for growth in ADA and inflation. The block grant
funding level would be reviewed every three years, beginning in 2008-09,
to determine how its growth compared with growth in K-12 categorical
funding generally, less a small set of special categorical programs.
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Proposal Undermines Purpose of Charter School Block Grant. Despite
controversy regarding exactly which programs are in and out of the block
grant, the general purpose of the block grant, as indicated above, has rarely
been questioned and remains quite clear—the block grant is to provide
charter schools with in-lieu categorical funding. When originally estab-
lished, the block grant provided charter schools with in-lieu funding for
33 categorical programs. By disconnecting it from categorical programs,
the Governor’s proposal undermines the policy basis of the block grant.

Proposal Very Likely to Be Unworkable. Under the Governor’s pro-
posal, it is unclear how charter schools, the Legislature, and state agencies
would know which programs charter schools could apply for separately.
The DOF suggests charter schools could apply separately only for those
programs for which they currently can apply separately. Given the exist-
ing disagreement over which programs charter schools can apply for sepa-
rately, this new statutory ambiguity is likely to generate even greater confu-
sion over which programs are in and out of the block grant. Moreover,
despite DOF’s intention, the proposed language would seem to allow char-
ter schools to apply separately for all categorical programs except Eco-
nomic Impact Act. Having to apply separately for virtually every categori-
cal program undermines one of the primary legislative purposes of charter
schools, which was to offer schools greater fiscal autonomy in exchange
for performance-based accountability. Nonetheless, if charter schools ac-
tually did apply separately for all categorical programs, then their cat-
egorical block grant appropriation would represent a windfall—provid-
ing charter schools with almost $300 more per ADA than noncharter
schools.

Alternative Approach Could Achieve
Simplicity, Clarity, and Comparability

We recommend the Legislature repeal the existing block grant model,
reject the Governor’s reform proposal, and adopt an alternative reform
approach. The alternative approach we recommend would link charter
schools’ share of categorical funding with the share of K-12 students they
serve. The resulting block grant amount then would be distributed among
charter schools using a simple conversation factor to ensure more per pupil
funding was provided for disadvantaged students. This approach is simple
to understand, yields comparable charter and noncharter categorical funding
rates, protects against an unintentional Proposition 98 overappropriation,
remains dynamic such that it can respond to a changing array of categorical
programs, and might become so automated and uncontroversial that the
Legislature would not need to address the charter school finance system
every year.
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As with the Governor’s reform proposal, we recommend the Legisla-
ture repeal the existing code sections that detail the charter school categori-
cal block grant and its funding formula (Education Code Section 47634
and Section 47634.5). In its place, we recommend the Legislature create a
new in-lieu categorical funding system for charter schools. Below, we de-
scribe each component of this alternative reform approach.

Clarifies Programs for Which Charter Schools Are Not Eligible. To ad-
dress existing statutory ambiguity regarding certain types of county-run
programs, we recommend the Legislature adopt a new code section that
would list the categorical programs for which charter schools are not eli-
gible. For these programs, charter schools neither could apply nor receive
direct or in-lieu funding. We recommend this list contain programs funded
and administered directly by a select group of county offices for
nonclassroom-based county-level activities. Figure 2 lists the programs we
recommend including in this category.

Figure 2 

Programs for Which Charter Schools 
Would Not Be Eligiblea 

2005-06 
(In Millions) 

Program 

Proposed 
Funding 

Level 

K-12 High Speed Network $21.0 
California Technology Assistance Project 16.0 
County Offices of Education Fiscal Oversight 10.5 
American Indian Education Centers 4.7 
Center for Civic Education 0.3 
California Association of Student Councils —b 

 Total $52.8 
a As recommended by the Legislative Analyst's Office. 

b The Governor's budget includes $33,000 for this program. 

Clarifies Programs for Which Charter Schools Must Apply Separately.
We also recommend a new code section to clarify exactly which categorical
programs charter schools must apply for separately. This section would be
intended to reduce potential controversy regarding which programs are
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out of the block grant. Figure 3 lists the Proposition 98 programs for which
we recommend charter schools be required to apply. As the figure shows,
we recommend charter schools continue to apply separately for testing
and student-information monies (to ensure their performance can be
tracked), special education, and programs intended for non-K-12 popula-
tions (adult education and child development). This list is almost identical
with existing statute governing the block grant funding formula and is
largely consistent with the Governor’s proposed trailer bill language for
reviewing the block grant funding level. It also tries to be as consistent as
possible with statutory directives that the charter school funding model be
simple and allow for fiscal autonomy. (Nonetheless, this list still includes
ten programs representing almost $5 billion in categorical funding, or ap-
proximately 40 percent of all Proposition 98 categorical funding.)

Figure 3 

Programs Charter Schools  
Would Have to Apply for Separatelya 

2005-06 
(In Millions) 

Program 

Proposed 
Funding 

Level 

Special Education  $2,891.3 
Child Development 1,177.9 
Adult Education 600.3 

After School Education and Safetyb 121.6 
Pupil Testing 85.9 
Adults in Correctional Facilities 15.3 
California School Information Services 4.5 
Pupil Residency Verification 0.2 
Teacher Dismissal Apportionments —c 
Mandates —d 

 Total $4,897.0 
a As recommended by the Legislative Analyst's Office. 

b Proposition 49 requires charter schools to apply separately for 
this program. 

c The Governor's budget includes $43,000 for this program. 
d The Governor's budget includes $36,000 for mandates. 
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Automates Funding While Ensuring Parity and Protecting Against
Overappropriations. Third, we recommend the Legislature adopt a new
system for providing charter schools with in-lieu categorical funding. The
system would be described in statute but implemented through an annual
budget control section. For all remaining Proposition 98 categorical pro-
grams (those that do not fall into the two above categories), we recommend
control language that would provide charter schools a share of funding
equal to the share of K-12 students they serve. Specifically, as part of the
annual May Revision, SDE would project charter school’s share of ADA in
the budget year. This estimate would be included in the control section,
accompanied with language providing the same share of funding from
these remaining categorical programs to charter schools. This approach
would allow SDE to distribute categorical funds immediately following
enactment of the budget.

This approach eliminates the need for a base year, is not sensitive to
changes in revenue limits, contains all relevant funding information in a
single place, is dynamic such that it can reflect ongoing changes to the
categorical landscape, and establishes a funding process that automati-
cally produces parity. Thus, if any midyear adjustments, year-end pro-rata
adjustments, or deferrals are made to any of these categorical programs,
charter schools are automatically affected to the same degree as noncharter
schools. Moreover, these adjustments are made without affecting overall
Proposition 98 spending.

Simplifies Process, Strengthens Incentives to Serve Disadvantaged Stu-
dents. Once charter schools’ overall categorical funding level has been de-
termined, we recommend a simple conversion factor be used to ensure
charter schools receive more per pupil funding for the disadvantaged stu-
dents they serve. Serving disadvantaged students is one of the legislative
objectives of charter schools, and a supplemental disadvantaged-student
funding rate is a core aspect of the existing charter school funding model.
A conversion factor (for example, providing 25 percent more for every stu-
dent eligible for free and reduced price meals) would be a simple means to
generate incentives to serve disadvantaged students while ensuring the
aggregate charter funding allocation is not exceeded.

Equalizes Funding Without Major Disruption. The model described
above would provide charter schools with just over $200 million of in-lieu
categorical funding in 2005-06. (This is based on DOF and SDE’s assump-
tion that charter schools will serve approximately 3 percent of all K-12
ADA in 2005-06 and on the Governor’s proposed funding levels for cat-
egorical programs.) It is difficult to calculate how this compares to the
amount charter schools currently are receiving. In a 2003 report, RAND
found that, in California, charter schools received less categorical funding
compared to noncharter public schools. If this is so, then our proposal,
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which provides similar funding for charter and noncharter schools, would
likely result in charter schools receiving an increase in funding and
noncharter public schools experiencing a slight decrease. Since the de-
crease would be spread over approximately 40 categorical programs, the
impact on any district for any program would be minimal.

The reason that we are not able to quantify the exact impact on charter
and noncharter schools is because we do not know precisely what share of
categorical funding charter schools currently receive. For example, charter
schools currently do apply separately for some programs (such as K-3 Class
Size Reduction and English Language Learner Assistance) for which, un-
der our alternative approach, they would receive direct in-lieu funding. To
derive a precise estimate of “new” funding would require a comprehen-
sive accounting of charter schools’ existing categorical participation. None-
theless, it is likely that charter schools with very high categorical participa-
tion and very few disadvantaged students would experience a slight re-
duction in funding. Similarly, noncharter schools with very high categori-
cal participation rates would experience a slight reduction in categorical
funding. In contrast, charter schools with low categorical participation
and many disadvantaged students would experience an increase in fund-
ing. Noncharter schools with low categorical participation would be virtu-
ally unaffected by the new model. In short, the new system would involve
some equalization and benefit charter schools with low categorical partici-
pation and many disadvantaged students.

Alternative Approach Creates Reform Structure. This alternative ap-
proach is not dependent upon any particular view of categorical programs.
In other words, the Legislature might adopt the basic reform structure even
if it decided to modify the list of programs for which charter schools would
not be eligible or would have to apply for separately. Regardless of the
treatment of specific categorical programs, we think the basic reform struc-
ture would simplify and clarify charter school finance.

In sum, we recommend the Legislature repeal the existing charter school
block grant model, which has become virtually unworkable. We also rec-
ommend the Legislature reject the Governor’s reform proposal, which too
is very likely to be unworkable. Instead, we recommend the Legislature
establish a simpler, more transparent model that results in more compa-
rable charter and noncharter funding rates. A major advantage of the new
model we describe is that it would be able to respond to an ever-changing
categorical landscape—perhaps the greatest challenge confronting the
existing system. The model would be directly linked to underlying cat-
egorical programs and automatically adjusted as funding for these pro-
grams changed. Indeed, it could operate so automatically that the Legisla-
ture would not need to review the charter school finance system every year.
This would allow the Legislature to turn attention from the relatively tech-
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nical issue of a funding formula to more meaningful issues of oversight
and quality.

Alternative Authorizers Could Improve Quality
We recommend the Legislature adopt in concept the Governor’s proposal

to allow colleges and universities to authorize and oversee charter schools.
We think a system of alternative authorizers has the potential to notably
improve charter school development, oversight, and accountability. In
establishing an alternative authorizer system, we recommend further
attention be given both to the criteria an entity should meet prior to
chartering schools and the conditions under which the state would revoke
an entity’s chartering authority.

The Governor’s Budget Summary includes a proposal to allow alterna-
tive authorizers to charter K-12 schools. The proposal currently is not asso-
ciated with a funding request. At the time of this writing, bill language had
not yet been released, but the intent apparently is to allow colleges and
universities, upon approval by the State Board of Education, to charter
schools. In our January 2004 report, Assessing California’s Charter Schools,
we recommended a multiple authorizer system as one strategy for enhanc-
ing charter school development, oversight, and accountability. Below, we
discuss our concerns with the existing authorizer system, explain how a
multiple authorizer system might address these concerns, and highlight
components of the Governor’s proposal that require additional development.

Poor Incentives Embedded Within Existing System. Under the existing
authorizer system, school districts are required to initially approve charter
petitions that are adequately developed—even if the school districts are
unlikely later to be able to conduct the oversight needed to ensure schools
are honoring their charters. We have concerns with three particular types
of school districts.

• Those Authorizing Few Charter Schools. RAND’s 2002 charter au-
thorizer survey found that slightly more than two-thirds of charter
authorizers had authorized only one charter school. School dis-
tricts authorizing only one charter school are likely to be unfamil-
iar and inexperienced with the petition review, oversight, evalua-
tion, and renewal process.

• Those Experiencing Fiscal Difficulties. Some school districts are
facing serious fiscal problems but nonetheless are required to au-
thorize charter schools. We question whether these types of school
districts can devote sufficient attention and resources to conduct-
ing rigorous charter oversight.
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• Those Likely to Be Overly Receptive or Unreceptive to Charter
Schools. School districts face various incentives stemming from
their local environments that might contribute to lax or inappro-
priate oversight. For example, school districts experiencing facil-
ity problems or rapid growth might view charter schools as expe-
dient solutions and be less likely to revoke charters. Conversely,
school districts experiencing declining or shifting enrollment might
be unreceptive to charter schools and conduct inappropriate over-
sight. In either case, the charter school accountability system is
weakened.

Multiple Authorizers Could Improve Incentives and Constrain Costs.
Allowing charter groups choice among potential authorizers might nota-
bly enhance the quality of charter development, oversight, and account-
ability. Charter groups might connect with authorizers who are familiar,
experienced, and reputable at conducting high quality oversight and pro-
viding meaningful local assistance. They might bypass school districts
that are distracted with serious fiscal problems or otherwise likely to be
unable to provide adequate oversight and service. A multiple authorizer
system also could have the ancillary benefit of constraining oversight costs,
as schools might act as savvy consumers, selecting authorizers who pro-
vide the best service for the lowest price.

Certain Safeguards Likely to Be Needed. Although we think allowing
colleges and universities to charter schools could potentially improve the
charter school system, two components of the Governor’s proposal require
further development—the criteria entities must meet to be allowed initial
chartering authority and the conditions under which this authority would
be revoked. The state can provide some safeguard against errant authoriz-
ing by setting clear expectations as to the minimum qualifications expected
of new authorizers. Minnesota, for example, recently began requiring ini-
tial training for new authorizers. (Minnesota has a relatively broad array
of charter authorizers. Currently, the state department, 29 school districts,
20 postsecondary institutions, and 14 nonprofit organizations charter
schools.) The state can provide further safeguard by setting clear expecta-
tions as to the conditions under which authorizing power would be re-
voked. For example, the state would want to retain power to revoke charter-
ing authority from agencies that were negligent, mismanaged, or corrupt.

In sum, we think the Governor’s proposal to allow colleges and
universities to charter schools has the potential to notably improve
charter schools generally, but we think some of the proposal’s details
require further development.
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MANDATES

The Governor’s budget recognizes 36 state-mandated local programs
for K-12 education in 2005-06. These mandates require districts and county
offices of education (COEs) to conduct a wide range of instructional, fiscal,
and safety activities, and require districts to administer local processes
designed to protect parent and student rights.

The State Constitution requires the state to reimburse local govern-
ments for the costs of complying with mandated local programs. The Com-
mission on State Mandates (CSM) determines whether state laws or regu-
lations create a mandated local program and whether the mandate requires
reimbursing local governments for the costs of following the mandate. The
CSM also develops claiming guidelines for the specific mandated activi-
ties that are eligible for reimbursement.

For several years, the state has not provided reimbursements to K-12
school districts for mandated programs. The 2001-02 Budget Act was the
last time the state made major appropriations for K-12 mandates. The state
has instead “deferred” payments, which means that funds will be pro-
vided at some unspecified future time. Even though payments have been
deferred, school districts are still required to perform the mandated services.

The budget again proposes basically no funding for K-12 mandates in
2005-06. The budget would defer payment for district and COE claims to
future budgets due to the fiscal condition of the state. With this new pro-
posed deferral (estimated at roughly $315 million), we estimate the state
will owe about $1.7 billion in unpaid K-12 mandate claims by the end of
the budget year. Proposition 1A, which requires the state to pay for man-
dates or relieve local government of the service requirements, does not ap-
ply to local education agencies. As a result, the state may continue defer-
ring K-12 mandate costs. These deferred costs would be paid from future
Proposition 98 funds.

Chapter 895, Statutes of 2004 (AB 2855, Laird), eliminated six state
mandates affecting K-12 education beginning in 2005-06. Two other man-
dates that affected both K-12 education and other local government agen-

633



E - 94 Education

2005-06 Analysis

cies also were eliminated. Based on 2002-03 final claims from districts and
COEs, we estimate savings from eliminating the eight mandates totals more
than $6 million annually. In addition, Chapter 895 directs CSM to review
its decisions on the Standardized Testing and Reporting (STAR) program
and the School Accountability Report Card mandates “in light of federal stat-
utes enacted and state court decisions rendered since these statutes were
enacted.”

From our review of K-12 mandates, we have identified four issues:

• The budget should identify new mandates that have been approved
by the Legislature.

• The State Department of Education (SDE) and the State Controller’s
Office (SCO) need to establish a process for sharing information on
“offsetting revenues.”

• The mandated cost of the new Comprehensive School Safety Plan
mandate could be reduced by recognizing available revenues as
offsets.

• Costs associated with the mandate to provide supplemental in-
struction to students in grades 2 through 9 could be reduced by
limiting per pupil costs to the amount provided by the state for
supplemental instruction programs.

We discuss the first three issues below. The fourth issue is discussed in
the “Categorical Reform” section earlier in this chapter.

Newly Identified Mandate Review
We recommend the Legislature add eight new mandates to the budget

bill in order to signal its recognition of the state’s mandate liabilities.

Chapter 1124, Statutes of 2002 (AB 3000, Committee on Budget), re-
quires the Legislative Analyst’s Office to review each mandate included in
CSM’s annual report of newly identified mandates. In compliance with
this requirement, this analysis reviews eight new education mandates. Fig-
ure 1 displays the new mandates and the costs associated with each one.
The CSM estimates total district costs of $77 million for the eight mandates
through 2004-05. This estimate is based on actual district claims through
2002-03. In 2005-06, we estimate the new mandates will cost the state about
$11.3 million.

Before the current budget crisis, the state maintained a process for in-
cluding new mandates in the budget. Specifically, once CSM had com-
pleted its determination of a mandate’s costs, an appropriation for the
approved costs would be included in an annual “mandate claims bill.”
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The claims bill allowed the Legislature to review and approve the cost of
new mandates—or direct CSM to reassess its approved costs based on
specific issues identified during the deliberations on the bill.

Figure 1 

New Mandates Approved by  
The Commission on State Mandates in 2004 

(In Millions) 

Mandate Requirement 
Accrued Costs 

Through 2004-05 
Estimated Cost  

In 2005-06 

Comprehensive School  
Safety Plan 

Develop and annually update a  
comprehensive school safety plan. 

$37.1 $5.5 

Immunization Records:  
Hepatitis B 

Ensure students have needed  
immunizations before entering school. 

29.6 4.3 

Pupil Promotion  
and Retention 

Provide supplemental instruction to 
students at risk of academic failure. 

9.0 1.4 

Standards-Based  
Accountability 

Provide specific accountability  
information (one-time). 

0.6 — 

Charter Schools II Requires districts and counties to  
review charter petitions. 

0.3 0.1 

Criminal Background  
Check II 

Requires background checks on  
employees and contractors. 

0.3 0.1 

School District  
Reorganization 

Provide specific information on school 
district reorganization petitions. 

—a — 

Attendance  
Accounting 

Provide information for state change  
in attendance accounting (one-time). 

—a — 

  Totals  $76.9 $11.3 

a Less than $50,000. 

Because the state has ceased all education mandate payments, there
has been no K-12 claims bill. This leaves the budget process as the primary
vehicle for the Legislature’s review of new mandates. The 2005-06
Governor’s budget recognizes only one of the new K-12 mandates—the
Comprehensive School Safety Plan. According to the Department of Fi-
nance, the commission’s actions on the other K-12 mandates are still under
review and may be included in an April budget revision letter or in the May
Revision.
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Our review of the CSM decisions on the new mandates did not identify
any issues with the commission’s determination of mandated costs. By
adding the new mandates to the budget bill, the Legislature would signal
its recognition of the state’s mandate liabilities. For this reason, we recom-
mend the Legislature amend the budget bill to include the eight mandates
approved by CSM during 2004.

 Offsetting Revenues Process Is Needed
We recommend the Legislature direct the State Department of Education

and the State Controller’s Office submit a joint plan to the budget
subcommittees by April 1, 2005, outlining a process for sharing information
needed to reduce the state cost of state-mandated local programs.

In past recommendations on state-mandated programs, we have dis-
cussed the problem that districts sometimes fail to recognize state funds
that districts should have used as an offsetting revenue in their claims for
reimbursement of mandated costs. For instance in our Analysis of the 2004-05
Budget Bill (please see page E-104), we noted that several district claims we
reviewed for the STAR program did not recognize the annual apportion-
ment for local program costs that is included in the budget each year. Stat-
ute directs local governments to recognize any such revenues as an offset
that reduces their total claim for reimbursement.

The SCO processes school district claims for mandate reimbursement.
While SCO reviews the claims for completeness and accuracy, it does not
have access to data on the amount of state funds districts receive in pro-
grams that have been identified as offsetting revenues to specific man-
dates. Without that information, the SCO review cannot assess whether a
district claim appropriately identified the availability of such revenues.

The state would benefit from ongoing exchange of information on state
mandates between SCO and SDE. The SDE maintains data on the amount
provided to each district in K-12 categorical program funding. If SDE sup-
plied SCO with district allocations for specific programs, the Controller
would be able to double check that districts were identifying offsetting
revenues for specific mandates. Because district claims appear to be weak
in this area, giving the Controller apportionment data could save the state
a significant amount of funds.

The SCO also has information that would be useful to SDE. Specifi-
cally, SCO could provide feedback to SDE on current issues with specific
mandates. For instance, SCO could inform the department when claims for
specific mandates increase significantly. Since SCO also audits district
mandate claims, it could discuss problems with specific mandates that are
discovered through the audit process, such as offsetting revenues, that sig-
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nificantly increase state costs. With this information, SDE could advise the
Legislature about statutory or budget changes to address these issues.

While sharing information seems like a simple task with significant
benefits, it does not routinely occur. Therefore, we recommend the budget
subcommittees direct SDE and SCO to jointly develop a plan for sharing
data needed by both agencies. To give the subcommittees time to review the
plan, we recommend the subcommittees require the agencies to submit the
report by April 1, 2005.

Strengthen Language on Offsetting Revenues
We recommend the Legislature add budget bill and trailer bill language

to ensure that districts use available funds to pay for local costs of the new
Comprehensive School Safety Plan mandate.

The Comprehensive School Safety Plan mandate requires each K-12
school to develop and annually update a school safety plan. The plan
must identify “strategies and programs that will provide or maintain a
high level of school safety.” The planning requirements are quite specific.
For instance, the law requires schools to consult with local law enforce-
ment in the writing of the school plan. The plan also requires schools to
include in the plan (1) procedures for child abuse reporting; (2) the defini-
tion of “gang-related apparel;” and (3) other existing policies on sexual
harassment, emergency disasters, and school discipline. We estimate the
costs of the mandated planning process in 2005-06 at about $5.5 million.
Since only about one-third of districts submitted a claim for this mandate,
the long-term cost could be considerably higher.

The statute requiring the safety plans expresses the Legislature’s in-
tent that districts use existing funds to pay for the costs of developing the
plans. The language, however, does not specifically identify any existing
program that the Legislature intended districts to use for the planning
process. The commission identified at least two possible funding programs
that could support the mandated activities. Without an explicit require-
ment in law, however, CSM could not identify these programs as a required
offsetting revenue. In this case, unless districts identify the funding sources
as an offset, the state cannot require districts to use the funds to pay for the
mandated planning process.

The two programs identified by CSM include a grant program for new
school safety plans and the Carl Washington School Safety and Violence
Prevention Act. In 2004-05, the budget act contains $1 million for the new
school safety planning grants program. The program was merged into the
School Safety Consolidated Competitive Grant program by Chapter 871,
Statutes of 2004 (AB 825, Firebaugh), beginning in 2005-06. The Carl Wash-
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ington program supports local activities to improve middle and high school
safety programs. The budget proposes $91 million for this program in 2005-06.

Budget Proposes New Provisional Language. The proposed budget bill
contains provisional language placing “first call” on funds in these two
programs for any local costs of the Comprehensive School Safety Plan
mandate. This language would require districts to first use funds to pay for
the costs of the planning mandate. This language is appropriate because it
would induce districts to use these school safety funds as offsets to any
subsequent district claim for costs associated with this mandate. We think,
however, a couple of other changes are necessary. First, we suggest adding
a statutory first call provision to both programs, which would reinforce the
priority of the programs’ funds for mandated planning costs. Second, we
have identified several technical issues that need to be corrected with the
new language.

We also have identified an appropriate fund source for the cost of plan-
ning in elementary schools—the School Improvement Program (SIP). The
SIP supports a wide range of school site activities, guided by a parent-
teacher school site council. Since the Comprehensive School Safety Plan
mandate directs site councils to develop the safety plan, we think the Leg-
islature should require districts to use SIP funds to pay for the mandated
school plans. Virtually all elementary schools receive significant annual
funding under SIP.

As part of Chapter 871, the Legislature consolidated SIP into a new
School and Library Improvement Block Grant. The budget proposes
$419 million for the block grant in 2005-06—virtually all of these funds are
currently part of the 2004-05 SIP appropriation. Thus, adding both budget
and statutory direction for districts to use funds in the School and Library
Improvement Block Grant would recognize that, in creating the Compre-
hensive School Safety Plan mandate, the Legislature added another duty
to school site councils that should be paid from funds provided to the council.
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AFTER SCHOOL PROGRAMS
AND PROPOSITION 49

21ST CENTURY COMMUNITY LEARNING CENTERS

NOT SPENDING FEDERAL GRANTS

The state has had problems in taking full advantage of federal funds
for the 21st Century Community Learning Centers Program (21st Century
program). By the end of 2004-05, the state could have up to $100 million in
carryover funds. We suggest various steps the Legislature could take to
reduce the carryover problems over the next several years.

Below, we first describe the purpose and structure of the 21st Century
program and compare it to the state’s After School Education and Safety
(ASES) Program. In the following section, we describe the problems with
unspent funds and discuss possible causes. We then provide several rec-
ommendations to begin reducing the level of unspent funds.

Background
The 21st Century program is a federally funded before and after school

program that provides disadvantaged K-12 students with academic en-
richment opportunities and supportive services to help the students meet
state and local standards in core academic content areas. In the past, the
federal Department of Education (DOE) awarded three-year competitive
grants for these centers directly to school districts. In 2001, the reautho-
rized Elementary and Secondary Education Act converted the 21st Century
program to a state formula program. Starting in 2002, DOE began phasing
out the direct federal grants and began transitioning the program to a state-
administered one.

The federal grant to California, which was $41.3 million in 2002-03,
has steadily increased since then. In 2005-06 the federal grant amount is
$136 million. The state has 27 months from the date the state appropriates
funding in the annual budget act to spend these 21st Century program
funds. Unspent funds are returned to DOE.

639



E - 100 Education

2005-06 Analysis

State Law Restricts 21st Century Program. The state implemented the
21st Century program at the elementary and middle school levels generally
to parallel the state ASES program:

• Maximum Grants. Grant levels are capped at $75,000 for elemen-
tary schools with 600 or fewer students, $100,000 for middle schools
with 900 or fewer students, and $250,000 for high schools. For
larger schools, a per pupil funding formula allows higher maxi-
mum grant amounts.

• Per Pupil Reimbursement Rates. The elementary and middle school
programs are reimbursed at a rate of $5 per student per day. (The
state program, however, requires a 50 percent local match, increas-
ing the total spending level to $7.50 per student per day. Federal
law prohibits a local match on the 21st Century program.)

Small portions of the federal funds are used for high school grants,
“equitable access,” and support of family literacy programs.

Funds Are Consistently Underutilized
Since the inception of the state-administered 21st Century program, the

State Department of Education (SDE) has experienced problems using these
funds to serve eligible schools and students. Each year, SDE has carried
over a substantial portion of appropriated funds into the following budget
year. Figure 1 shows the state appropriations for the three years of the
state-administered program and the amounts and proportions of funds
that are expected to be spent by specified dates. For example, only 42 per-
cent of the 2002-03 appropriation and 55 percent of the 2003-04 appropria-
tion has been spent to date. The SDE has estimated that $119 million of the
current year’s appropriation (74 percent) will be spent. We think that this
estimate is overly optimistic, given past experience, and would expect that
much less will actually be spent.

Figure 1 

21st Century Program Spending Lags Appropriations 

(Dollars in Millions) 

 2002-03 2003-04 2004-05 

State appropriation $40.9 $75.5 $162.8 
Spending (estimate) 17.1 41.3 119.8 
Percent spent 42% 55% 74% 
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Spending Roadblocks. The SDE and school districts are both respon-
sible for these funds not being used to serve more students. Most of the
problems are concentrated with the elementary and middle school grant-
ees. Two primary issues appear to account for this:

• SDE Slow in Awarding Grants. First, SDE has not provided grant
funds to grantees until the fiscal year is well underway in most
years. For example, in 2002-03, grant award letters were not sent
until April 2003, and in 2003-04, award letters for new grantees
were not sent until July 2004—after the close of the fiscal year. For
2004-05, award letters were mailed in the late fall; however be-
cause of the paperwork requirements, funds were not disbursed
until January 2005. When grantees do not know whether or when
they will receive their grants, their efforts at program planning can
be significantly hampered. For example, the new cohort of schools
funded in 2003-04 only spent 15 percent of their funds in the fiscal
year.

• Schools Do Not Fill All of Their Slots. The SDE grants a maximum
dollar amount to a school—for example, $75,000 for an elementary
school. The elementary and middle schools then must earn the
grant at a rate of $5 per student per day (except for in the first year
of the grant, when up to 15 percent can be used for start-up costs).
Most schools are not able to earn their grant and must return funds
to the state at the end of the fiscal year. Based on the short history of
the program, schools on average have only earned about one-half
of their grants, returning funds to the state at the end of the year.

Reversions of Federal Dollars a Threat by End of the Budget Year. The
state avoided returning any 2002-03 federal monies (which had to be fully
spent by September 2004) and it may spend enough by September 2005 to
avoid reverting 2003-04 federal funds. However, available data from SDE
suggest that $100 million of the 2004-05 federal funds will not be spent in
the current year. As a result, these unspent funds could revert to DOE in
September 2006 unless the Legislature takes action to change key aspects
of the state’s approach to disbursing 21st Century program funds.

One-Time Grants a Bad Strategy. Late in spring 2004, SDE notified the
Legislature of the large carryover balances in this program, leaving the
Legislature little time to develop a longer-term strategy. So, the state gave
providers one-time grants totaling $25 million on a statewide basis from
these carryover funds. Because these funds must be used for one-time pur-
poses, it is not likely that they were used to serve additional students—the
goal of the program. A better approach for taking full advantage of these
funds is to restructure the program. We discuss such an approach to serve
more kids below.
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Restructure Program and Serve More Kids
We recommend the Legislature pass legislation creating a new group of

grantees to begin in late summer 2005. In addition, we recommend the
Legislature increase reimbursement rates, annual grant caps, and start-up
funding for the elementary and middle school programs in their first year.

We believe that the Legislature needs to take action immediately to
restructure this program. We recommend a series of measures aimed at
increasing the possibility that grantees will be able to earn their grants
within the budget year. Our recommendations will establish funding rate
parity between the 21st Century program and ASES, provide grantees with
the ability to establish program infrastructure prior to enrolling students,
and enable grantees to start programs at the beginning of the fiscal year.

Create New Cohort. We recommend the Legislature pass urgency leg-
islation this spring to appropriate funding for a new cohort of schools.
This accelerated timeline would allow SDE to issue grants in summer 2005,
and provide an opportunity for new grant recipients to earn a larger share
of their grants in the first year by beginning the program with the school year.

Increase Elementary and Middle School Daily Reimbursement Rate and
Increase Grant Caps. We recommend increasing the reimbursement rate for
elementary and middle schools to $7.50 per student per day and increas-
ing the statutory spending caps for the elementary and middle school pro-
grams. The current reimbursement rate for the elementary and middle school
programs of $5 per pupil per day is less than the state rate of $7.50 per
pupil per day (including the state required local match). Since the federal
government prohibits a local match, the rate increase is a way to equalize
funding between the state and federal programs.

If the Legislature acts to increase the reimbursement rate, we recom-
mend it also increase the statutory schoolwide spending caps. The combi-
nation of the current $75,000 cap for an elementary school with 600 or
fewer students and a $7.50 reimbursement rate would mean that elemen-
tary schools could serve a maximum of only 55 students per year. In a
school with 600 students, 55 students would represent only 9 percent of
the student body. We recommend the Legislature increase the school grant
caps to $150,000 for elementary schools and $200,000 for middle schools.

Provide Larger Start-Up Grants for Elementary and Middle Schools.
Currently, the elementary and middle school grantees must earn their grants
by documenting student attendance. However, any program has start-up
costs and fixed operating expenses that are required for any level of ser-
vice. Currently, SDE provides 15 percent of the first-year grant amount that
grantees do not have to “earn” with student attendance. Given the signifi-
cant start-up investments that programs must make in order to attract and
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enroll students, 15 percent may be inadequate. We propose the Legislature
amend state law to increase the first-year start-up amount that does not
need to be earned with attendance to 25 percent of the total grant amount.
This would allow schools to address some of the facility, staff, equipment,
and materials costs that are part of starting up a new program. From the
state level, it would also help to ensure that a larger portion of first-year
grants are actually used.

We believe that this three-pronged approach of a new cohort, higher
reimbursement rates, and larger start-up grants would help the state to
begin reducing the level of unspent funds and serve more children.

PROPOSITION 49:
AFTER SCHOOL EDUCATION AND SAFETY PROGRAM

We recommend the Legislature enact legislation placing before the voters
a repeal of Proposition 49 because (1) it triggers an autopilot augmentation
even though the state is facing a structural budget gap of billions of dollars,
(2) the additional spending on after school programs is a lower budget priority
than protecting districts’ base education program, and (3) existing state
and federal after school funds are going unused.

As approved by voters in 2002, Proposition 49 requires the state to
provide substantially more funding for the ASES program beginning some
time between 2005-06 and 2007-08. When certain conditions are met (please
see nearby box next page), the proposition triggers an automatic increase
in state funding for the program—from the $122 million provided in 2003-04
to $550 million (a $428 million increase). Importantly, when these addi-
tional funds are provided for the program, they will be “on top of” the
state’s Proposition 98 minimum funding guarantee (referred to as an
“overappropriation”). Proposition 49 also converted after school funding
to a “continuous appropriation” (that is, no annual legislative action is
needed to appropriate funds).

We have serious concerns with the proposition, which we discuss in detail
below.

Autopilot Spending Badly Timed. Proposition 49’s intent was to give
after school programs the first call on additional General Fund revenues.
Since its passage, the fiscal environment has changed significantly—with
the state struggling through several consecutive years of budget difficul-
ties. Whether Proposition 49 triggers in the budget year or as late as 2007-08,
the state is likely still to be facing a significant budget problem. Moreover,
the autopilot formula that triggers Proposition 49 creates additional spend-
ing obligations without the Legislature and Governor being able to assess
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Disagreements Linger Over Proposition 49 “Trigger”
Proposition 49 requires the state to provide additional funding for

after school programs when General Fund spending reaches a certain
level. Specifically, the Proposition 49 trigger is calculated by (1) deter-
mining, for 2000-01 through 2003-04, when the level of “nonguaranteed”
General Fund appropriations was at its highest level and (2) adding
$1.5 billion to that base-year funding level. Two technical issues compli-
cate the calculation of the trigger.

• What Are Nonguaranteed Appropriations? The definition of this
term is open to interpretation. We think the term refers to non-
Proposition 98 General Fund appropriations plus any
overappropriations of the Proposition 98 minimum guarantee.
Others believe Proposition 98 overappropriations are guaran-
teed. Under the latter view, Proposition 49 triggers sooner.

• Treatment of Vehicle License Fee (VLF) “Swap.” The state’s actions
in the current year to meet local government VLF obligations with
property tax revenues instead of General Fund payments (the VLF
swap) essentially converted $4.8 billion of General Fund monies
from nonguaranteed to guaranteed appropriations. The statutory
language in Proposition 49 is unclear as to whether the base-year
General Fund nonguaranteed spending should be adjusted (or
rebenched) downward to account for this type of action. If rebenched,
Proposition 49 would trigger sooner.

The figure below shows the uncertainty these two technical issues cause
for determining when the Proposition 49 funding requirement is triggered.
Depending upon how overappropriations and the VLF swap are treated,
the trigger could be as soon as the budget year or as late as 2007-08. Since the
trigger would likely require the entire $428 million augmentation be pro-
vided all at once, this uncertainty is a significant budget risk.

When Does Proposition 49 Trigger? 
Assumptions Matter 

 Rebench for VLFa Swap 

Proposition 98 Overappropriations  Yes No 

Treat as nonguaranteed 2006-07 2007-08 
Treat as guaranteed 2005-06 2007-08 
a Vehicle license fee. 
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the merits of the augmentation. The additional spending also likely would
require the state either to raise additional General Fund revenues and/or
make program cuts in other areas.

Lower K-12 Education Priority. In previous sections, we have discussed
the fiscal problems that school districts will face over the near future to
maintain their base education programs. From our perspective, maintain-
ing the base program is a higher priority than expanding after school fund-
ing. We think this is particularly the case given that some school districts
are struggling with basic solvency issues. If the state were planning to
overappropriate Proposition 98, we think providing the funding to address
the $3.6 billion on the education credit card (discussed in the “Proposi-
tion 98 Budget Priorities” write-up in the “Crosscutting Issues” section of
this chapter) would be a better strategy for helping districts address some
of their current fiscal challenges.

Proposition 49 Funding Not Likely to Be Spent in a Timely Manner. As
discussed above, the state is having a difficult time spending its relatively
small increases in federal after school funding in a timely fashion. Since
2002-03, federal after school funding has grown to an annual level of
$136 million, yet the state has been spending only about one-half its fed-
eral allotment and is now at risk of reverting federal monies. Since the late
1990s, the state also has had difficulty expending its state-funded ASES
program. The program continues to revert funding annually, spending
around 80 percent of the grant annually.

Given that the trigger mechanism likely would provide a $428 million
augmentation all in one year, schools also are not likely to be able to spend
much of the new funding in the near term. As with any new grant program,
the state typically has a difficult time spending the allotted funds in the
first couple of years. Given the size of the augmentation, as well as the poor
track record of getting additional after school funding to schools, the state
is likely to have hundreds of millions of dollars revert annually in the
initial years of implementation.

In summary, because of the autopilot nature of the trigger, the impact
that this appropriation could have on the budget problem, the relatively
lower priority of after school programs compared to schools’ base educa-
tion program, and the small likelihood funding actually would be spent in
the near term, we recommend the Legislature enact legislation placing be-
fore the voters a repeal of Proposition 49.
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CHILD CARE

California’s subsidized child care system is primarily administered
through the State Department of Education (SDE) and the Department of
Social Services (DSS). A limited amount of child care is also provided through
the California Community Colleges. Figure 1 summarizes the funding lev-
els and estimated enrollment for each of the state’s various child care pro-
grams as proposed by the Governor’s 2005-06 budget.

As the figure shows, the budget proposes about $2.6 billion ($1.3 bil-
lion General Fund) for the state’s child care programs. This is an increase
of about $33 million from the estimated current-year level of funding for
these programs. About $1.2 billion (46 percent) of total child care funding
is estimated to be spent on child care for current or former California Work
Opportunity and Responsibility to Kids (CalWORKs) recipients. Virtually
all of the remainder is spent on child care for non-CalWORKs low-income
families. The total proposed spending level will fund child care for ap-
proximately 488,700 children statewide in the budget year.

Families receive subsidized child care in one of two ways: either by
(1) receiving vouchers from county welfare departments or Alternative Pay-
ment (AP) program providers, or (2) being assigned space in child care or
preschool centers under contract with SDE.

Eligibility Depends Upon
Family Income and CalWORKs Participation

CalWORKs and non-CalWORKs families have differential access to
child care in the current system. While CalWORKs families are guaranteed
access to child care, eligible non-CalWORKs families are not guaranteed
access, are often subject to waiting lists, and many never receive subsi-
dized care, depending on their income.

CalWORKs Guarantees Families Child Care. State law requires that
adequate child care be available to CalWORKs recipients receiving cash
aid in order to meet their program participation requirements (a combina-
tion of work and/or training activities). If child care is not available, then
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Figure 1 

California Child Care Programs 

2005-06 
(Dollars in Millions) 

Program  
State  

Controla 
Estimated 
Enrollment 

Governor’s 
Budget 

CalWORKsb       

Stage 1c DSS  98,000 $498.8 

Stage 2c SDE  94,000 575.4 
Community colleges (Stage 2)  CCC  3,000 15.0 

Stage 3d SDE  14,500 87.6 
 Subtotals   (209,900) ($1,167.8) 

Non-CalWORKsb,e       
General child care  SDE  88,000 $632.1  
Alternative Payment programs  SDE  71,000 430.0 
Preschool  SDE  101,000 325.4 
Other  SDE  18,700 54.2 
 Subtotals   (278,800) ($1,441.6) 

  Totals—All Programs    488,700 $2,609.4 
a Department of Social Services, State Department of Education, and California Community Colleges.  
b California Work Opportunity and Responsibility to Kids. 
c Includes holdback of reserve funding which will be allocated during 2005-06 based on actual need. 
d Significantly reduced due to Governor's reform proposal to move current Stage 3 recipients to  

general child care.  
e Does not include after school care, which has a budget of $250 million and is estimated to provide 

care for 249,500 school-aged children. 

the recipient does not have to participate in CalWORKs activities for the
required number of hours until child care becomes available. The
CalWORKs child care is delivered in three stages:

• Stage 1. Stage 1 is administered by county welfare departments
(CWDs) and begins when a participant enters the CalWORKs pro-
gram. While some CWDs oversee Stage 1 themselves, 32 contract
with AP providers to administer Stage 1. In this stage, CWDs or
APs refer families to resource and referral agencies to assist them
with finding child care providers. The CWDs or APs then pay
providers directly for child care services.
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• Stage 2. The CWDs transfer families to Stage 2 when the county
determines that participants’ situations become “stable.” In some
counties, this means that a recipient has a welfare-to-work plan or
employment, and has a child care arrangement that allows the
recipient to fulfill his or her CalWORKs obligations. In other coun-
ties, stable means that the recipient is off aid altogether. Stage 2 is
administered by SDE through a voucher-based program. Partici-
pants can stay in Stage 2 while they are in CalWORKs and for two
years after the family stops receiving a CalWORKs grant.

• Stage 3. In order to provide continuing child care for former
CalWORKs recipients who reach the end of their two-year time
limit in Stage 2, the Legislature created Stage 3 in 1997. Recipients
timing out of Stage 2 are eligible for Stage 3 if they have been un-
able to find other subsidized child care. Assuming funding is avail-
able, former CalWORKs recipients may receive Stage 3 child care
as long as their income remains below 75 percent of the state me-
dian income level and their children are below age 13.

Non-CalWORKs Families Receive Child Care If Space Is Available. Non-
CalWORKs child care programs (primarily administered by SDE) are open
to all low-income families at little or no cost to the family. Access to these
programs is based on space availability and income eligibility. Because
there are more eligible low-income families than available child care slots,
waiting lists are common. As a result, many non-CalWORKs families are
unable to access child care.

GOVERNOR’S CHILD CARE REFORM PROPOSALS

Figure 2 shows the child care reforms proposed by the Governor and
their fiscal impact. The Governor’s reforms fall into two broad categories:
(1) eligibility for child care services and (2) provider reimbursement rates.
The changes to eligibility feature a redistribution of child care slots to pro-
mote greater equity in child care access between CalWORKs recipients and
the working poor. At the center of the rate reforms is a quality-driven tiered
reimbursement rate structure. Most of the reforms would only affect the voucher
program, leaving the SDE contracted programs basically unaltered.
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Figure 2 

Administration's Child Care Proposals 

2005-06 
(In Millions) 

Reform 
Cost/ 

Savings 

Eligibility  

Moving Stage 3 Child Care — 
Permanently expand the general Alternative Payment (AP) program 
by shifting all current CalWORKs Stage 3 child care recipients, and 
the associated funding, to the AP program, limiting guaranteed child 
care to a maximum of eight years and limiting Stage 3 to one year.  

Creating Centralized Waiting Lists $7.9 
Require counties to create a two-tiered waiting list for all subsidized 
child care: the first tier for families below 138 percent of the federal 
poverty level (FPL) and the second tier for families above that level.  

Rebenching Child Care Eligibility — 
Shift eligibility determination to FPL measures rather than the current 
State Department of Education state median income calculations.   

After School Care for 11- and 12-Year-Olds -$23.8 
Designate after school care as the default placement and require 
parents to submit a reason in writing that they cannot use the avail-
able after school program.  

Reimbursement Rates  

Tiered Reimbursement Rates -$140.1 
Reduce the amount the state is willing to pay license-exempt provid-
ers. Further, create fiscal incentives for all providers to raise the qual-
ity of the care they provide and encouraging additional training.  

Equitable Provider Rates -$8.2 
Adopt regulations establishing an alternative rate setting mechanism 
for providers that only serve subsidized families. These regulations 
have been suspended for the last two years.  
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ELIGIBILITY REFORMS

Shifting CalWORKs Families to AP Programs

The Governor proposes to shift Stage 3 California Work Opportunity
and Responsibility to Kids (CalWORKs) child care to the State Department
of Education’s Alternative Payment (AP) program, in addition to creating
centralized county waiting lists for subsidized child care. Timing problems
under the Governor’s proposal may disadvantage current CalWORKs
recipients’ attempts to receive long-term subsidized child care. To address
this issue, we recommend delaying the shift of the Stage 3 program to the AP
program until counties have created centralized waiting lists. We also
recommend placing current CalWORKs participants on the waiting lists
based upon the date that they first had earned income in the program.

Eliminating the Long-Term CalWORKs Child Care Guarantee
Under current law, current and former CalWORKs families are guar-

anteed child care as long as they meet eligibility requirements and have a
need for child care. The Governor proposes shifting all current CalWORKs
Stage 3 families (former CalWORKs recipients) into the AP program along
with the associated funding and ending the child care guarantee for
CalWORKs families. In other words, all families who are receiving Stage 3
child care as of June 30, 2005 would in the future be served by the non-
CalWORKs AP voucher program. (Local AP providers assist families in
locating child care and distribute vouchers to those families.) This shift
would permanently expand the AP program. There would be no impact on
families currently receiving service as their child care guarantee would not
change. However, any families coming into Stage 3 CalWORKs after this
point would be limited to one or two years.

Under this proposal, families who leave CalWORKs after June 30, 2005
would be allowed two years of transitional child care in Stages 1 and 2,
and one year in Stage 3. In other words, they would be guaranteed child
care for three years after leaving aid. If a family is currently off aid and in
Stage 1 or Stage 2, the family would receive two years of Stage 3 child care
while they are on the waiting list for a child care slot in the AP child care
program. These families’ child care guarantee would be for a maximum of
four years after leaving aid, depending on the time they have left in Stage 2.
Figure 3 shows the guaranteed time in child care for current and former
CalWORKs families under current law and under the Governor’s proposed
reform.

650



Child Care E - 111

Legislative Analyst’s Office

Figure 3 

CalWORKsa Child Care 
Current Law and Governor's Proposal 

 CalWORKs Child Care Guarantee  

Family Status Current Lawb Governor’s Proposal 
Centralized  
Waiting List 

Aided family  
with earnings 

Until family's income  
exceeds 75 percent of 

SMIc or children age out. 

Remaining time in Cal-
WORKs plus three years. 
Same age/income limits. 

As soon as list  
is created. 

Aided family  
without earnings 

Same as above. Same as above. When parents  
become employed. 

Formerly aided family  
in Stage 2 

Same as above. Up to two years in Stage 2 
and two years in Stage 3. 

As soon as list  
is created. 

Formerly aided family  
in Stage 3 

Same as above. Until family's income  
exceeds 75 percent of  

SMIc or children age out. 

Child care guaran-
teed. No waiting list. 

a California Work Opportunity and Responsibility to Kids.  
b Current practice has been to fully fund Stage 3 child care, which allows all former CalWORKs families to be served.  

However, Stage 3 is not an entitlement and is therefore subject to the appropriation of adequate funding. 
c State median income.  

This proposal allows all CalWORKs families to place their names on
the waiting list as soon as they have earned income. Therefore, CalWORKs
families would not have to wait until leaving aid before they can compete
for SDE’s subsidized child care. However, they would need to wait until
they have earned income, which would be problematic for the families
nearing their CalWORKs time limits who have been participating in wel-
fare-to-work activities other than employment (such as community service
or vocational education). Adults in CalWORKs have a five-year time limit.

We note that in contrast to last year, this proposal preserves the child
care guarantee for families already in Stage 3 and allows aided families to
place their names on centralized waiting lists as soon as they have earned
income. These changes address the major concerns we raised in the Analy-
sis of the 2004-05 Budget Bill.

Two-Tiered Waiting Lists
In addition to the changes in Stage 3, the Governor has proposed creat-

ing centralized county waiting lists for SDE subsidized child care.
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Current Waiting Lists for Subsidized Child Care. There is not enough
funding available to serve all of the working poor non-CalWORKs families
who qualify for subsidized child care. Therefore, providers create waiting
lists for those families seeking subsidized child care. Families place their
names on waiting lists in the hopes of receiving assistance with the cost of
child care. While there is currently no information on the number of fami-
lies on waiting lists or the amount of duplication among the lists, it is
commonly believed that families place their names on multiple lists in
order to increase their chances of receiving subsidized child care. When a
provider has a space for a subsidized family, that provider is required to
serve the family on their list with the lowest income first, unless the family
is referred by child protective services, in which case they receive priority.

Centralized List. The Governor proposes eliminating provider waiting
lists and requiring each county to develop a centralized waiting list for all
subsidized non-CalWORKs child care. The budget includes $7.9 million
(General Fund) for this purpose. County waiting lists would be split into
two different tiers, while maintaining the existing priority for families re-
ferred by child protective services. Families earning less than $2,168 per
month (for a family of four) would be placed in the first tier of the waiting
list and would be provided with child care on a first-come, first-served
basis. This would include all CalWORKs families with earned income be-
cause under current law, a family of four is no longer eligible for CalWORKs
once they have an income of $1,951 per month.

The second tier would be for families who have a monthly income
above 138 percent of the federal poverty level (FPL), approximately $2,168
per month for a family of four. These families would be served only after all
first-tier families have been served. From this list, families would be served
based on income, with the lowest-income family served first.

Advantages to Governor’s Proposal
Dismantling Stage 3 Helps Create Parity Among All Working Poor Fami-

lies. Under the current system, families that receive child care through the
CalWORKs system have traditionally been guaranteed subsidized child
care until their incomes exceed eligibility limits or their children age out of
the child care system. Conversely, working poor families that have not
participated in the CalWORKs program must compete for the limited sub-
sidized child care slots in their communities. The Governor’s proposal
permanently expands non-CalWORKs subsidized child care and effec-
tively limits Stage 3 CalWORKs child care to one year. While the total num-
ber of child care slots would not change, this would provide greater access
to child care for working poor non-CalWORKs families. Some of these work-
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ing poor families may have family income significantly below many of the
Stage 3 CalWORKs families.

Centralized Waiting Lists Would Provide Critical Information for
Policymakers. As mentioned previously, there are virtually no centralized
waiting lists in counties and those counties with centralized waiting lists
cannot require providers to participate. Consequently, the Legislature and
the administration have no way of knowing how many families need sub-
sidized child care and are not receiving it, or the length of time families
remain on waiting lists without being served. Centralizing the waiting
lists would allow counties to establish an accurate count of families in
their communities that are eligible and waiting for subsidized child care,
and would allow them to clean up waiting lists by removing duplicate
names or families that are no longer eligible for child care. They would also
be able to determine the average length of time a family remains on the
waiting lists. Having data provides the Legislature with the information it
needs to determine the adequacy of California’s subsidized child care system.

Implementation Concerns
Centralized Waiting Lists Should Be Created First. The Governor’s pro-

posal moves all of the current Stage 3 child care cases as of
June 30, 2005 to general AP child care upon passage of the budget. This
shift would not impact the current families in Stage 3. However, families in
Stage 2 that would be moving to Stage 3 within the next year or so could be
adversely affected during the transition period. This is because it will take
time for counties to collect and merge all of the existing provider waiting
lists in each county and then to sort through duplicate entries and deter-
mine whether a family should be placed on the first tier or second tier of the
waiting list and in what order. Until this process is completed, there will
not be a centralized waiting list for CalWORKs families on which to place
their names. Moreover, to the extent that families leave the general AP pro-
gram before the lists are created, those child care slots may remain unused
or will only be available to working poor families on current waiting lists.
In order to avoid this confusion and the delay in families receiving subsi-
dized child care, the centralized waiting lists should be created before
Stage 3 child care is dismantled.

CalWORKs Recipients May Be Located at the Bottom of the Waiting
Lists. According to the administration, the centralized waiting lists in each
county will be established by merging all of the existing lists that subsi-
dized child care providers now maintain. As these lists are merged, fami-
lies will be placed in the higher second tier (above 138 percent of the FPL)
in lowest-income-first order. The remaining families (at or below 138 per-
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cent of the FPL) will be placed in first-come, first-served order based upon
the length of time they have been on their existing lists.

For the most part, the existing waiting lists do not contain the names of
current and former CalWORKs families because those families have been
served under the CalWORKs child care program. This means that all cur-
rent or former CalWORKs families with earned income who need child
care and are not currently in Stage 3 will have to place their names on the
centralized county waiting lists. Most of them will be eligible for the lower
first tier (below 138 percent of the FPL) of the waiting lists. Because the
waiting lists would be created by merging existing lists that do not include
these families, virtually all of the CalWORKs families will be placed at the
bottom of the lists. Depending on the availability of subsidized child care
and the length of the waiting lists in each county, CalWORKs families that
have exhausted much of their five-year CalWORKs time limit will be at a
disadvantage and are less likely to receive subsidized child care once their
time in the CalWORKs child care program comes to an end.

In order to address this problem, during the initial development of the
lists, CalWORKs families with earned income could be placed on the wait-
ing list according to the date that they began working. Theoretically, non-
CalWORKs working poor families placed their names on waiting lists when
they had their first child and/or began working. Placing CalWORKs fami-
lies in a similar position on the waiting lists by their work dates creates
parity between the two groups. There may be some slight CalWORKs ad-
ministrative costs associated with determining the appropriate dates for
families. However, those costs should be minimal.

Funding May Grow Slightly Faster Under Governor’s Proposal. We
would note that funding for these former Stage 3 child care slots may grow
faster under the Governor’s proposal than under the current program. This
is because the cost-of-living adjustments (COLAs) and growth adjustments
used for subsidized child care are projected to increase at a greater rate
than the caseload and COLAs used for CalWORKs child care.

LAO Recommendation
We believe there is considerable merit to the Governor’s proposed

changes to subsidized child care for CalWORKs families. Shifting
CalWORKs Stage 3 child care to AP child care and creating centralized
two-tiered waiting lists will allow more equitable access to subsidized
child care for all families with very low incomes, whether they have par-
ticipated in the CalWORKs program or not. However, in transitioning to
this new system and essentially dismantling Stage 3 child care, it is impor-
tant that current CalWORKs families not be disadvantaged. Accordingly,
we recommend delaying the shift from Stage 3 to AP child care by
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six months, thereby allowing enough time for counties to develop central-
ized waiting lists that include CalWORKs families within that six-month
period. Once a county has a functioning waiting list, it can then shift its
child care program.

In order to avoid placing existing CalWORKs families at the bottom of
the waiting lists, we recommend placing CalWORKs families on the wait-
ing list based upon the date they first had earned income in the program.
However, CalWORKs families will still be expected to take the initiative of
signing up for AP child care. To avoid lingering administrative problems,
we recommend that CalWORKs families only be given 120 days once the
list is functioning to ask to be placed, based upon their employment date.
Once the 120-day period is up, CalWORKs families would be placed on the
centralized waiting lists on a first-come, first-served basis.

Making these two adjustments to the Governor’s proposal will ensure
that existing CalWORKs families will be given a level playing field to com-
pete with other working poor families for subsidized child care.

Governor Proposes Further Reforms for 11- and 12-Year-Olds
The Legislature was concerned about the Governor’s 2004-05 budget

proposal to shift 11- and 12-year-old children to after school programs.
Many working poor families, whether CalWORKs or non-CalWORKs, are
employed in nontraditional jobs that require working evenings, nights,
and weekends. For these families, after school care usually is not a realistic
option for their children. Therefore, the Legislature modified the Governor’s
proposal to encourage, rather than mandate, after school placement. Spe-
cifically, families were not required to shift their children to after school
care and the Legislature established a reserve to continue to fund child
care for these families.

To further strengthen the after school reform from the prior year while
recognizing the difficulties faced by some families, the Governor has pro-
posed making after school care the default placement for 11- and 12-year-
olds. However, to the extent that this type of care is not acceptable or prac-
tical for families, they may submit their reason in writing and receive an
alternate form of child care for their children. The budget assumes that
25 percent of families with 11- and 12-year-olds will shift them from child
care to after school care.

We believe this modification allows families to continue to have flex-
ibility in their child care decisions and addresses the concerns expressed
by the Legislature in the previous budget.
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REIMBURSEMENT RATE REFORMS

The Governor’s proposal includes two reforms related to provider rates.
The first would create a new system of tiered provider reimbursement. The
second would revise regulations for determining rates for providers who
do not have private pay clients.

Two Types of Service Models—
Vouchers and Direct State Contracts

Currently, the state provides child care through two main mechanisms:
vouchers and direct contracts with child care centers.

Most Families Receive Child Care Through a Voucher System. The
CalWORKs families in any of the three stages of child care receive a voucher
from CWD or AP. In addition, the state provides vouchers to working poor
families through APs. The combined programs provide about 272,900 chil-
dren with child care vouchers. The AP or CWD assists families in finding
available child care in the family’s community, typically placing families
in one of three settings—licensed centers, licensed family child care homes
(FCCHs), and license-exempt care. The licensed programs must adhere to
requirements of Title 22 of the California Code of Regulations, which are
developed by DSS’ Community Care Licensing Division. These programs
are often referred to as Title 22 programs. Currently, Title 22 centers and
FCCH providers are reimbursed up to a maximum rate or ceiling of the 85th

percentile of the rates charged by private market providers in the area offer-
ing the same type of child care. The 85th percentile is determined by the
Regional Market Rate’s (RMR) survey of public and private child care pro-
viders that determines the cost of child care in specific regions of the state.
License-exempt care providers are reimbursed up to 90 percent of the FCCHs
maximum rate (85th percentile). The relatively high reimbursement level of
the vouchers for subsidized care reflects an attempt to ensure that low-
income families can receive similar levels of child care service as wealthier
families in the same region.

SDE Contracts Directly With Child Care and Preschool Centers. For
child care and preschool, SDE contracts directly with 850 different agen-
cies through approximately 2,100 different contracts. These providers are
reimbursed with the Standard Reimbursement Rate, $28.82 per full day of
enrollment. These providers must adhere to the requirements of Title 5 of
the California Code of Regulations and are generally referred to as Title 5
providers.

In the nearby box, we provide a list of the child care terms and corre-
sponding definitions used throughout the remainder of this section.

656



Child Care E - 117

Legislative Analyst’s Office

CHILD CARE TERMINOLOGY

Types of Providers
Voucher Providers. Providers who serve the California Work Op-

portunity and Responsibility to Kids (CalWORKs) and non-CalWORKS
families who receive vouchers for child care.

• License-Exempt. Relatives or friends without a license for pro-
viding childcare.

• Title 22 Family Child Care Homes (FCCHs). Licensed providers
caring for a small number of children typically in their own
homes.

• Title 22 Centers. Licensed centers.

State Department of Education (SDE) Contractors/Title 5 Provid-
ers. Providers who contract directly with SDE to provide child care and
preschool for primarily non-CalWORKs working poor families.

• Title 5 FCCHs. Licensed providers caring for a small number of
children typically in their own homes. These FCCHs have not
only obtained a license, but also meet SDE standards.

• Title 5 Centers, Including Preschool. Licensed centers that also
meet SDE standards.

Other Terms

• Alternative Payment (AP) Program. The SDE-administered
voucher program for non-CalWORKS working poor families.

• Standard Reimbursement Rate (SRR). The per child rate paid to
Title 5 providers that contract with SDE.

• Regional Market Rate (RMR). Regionally-based market rates
used to determine reimbursements to voucher providers.

• Maximum Rate. The rate ceiling for voucher providers. If they
serve private pay clients, providers receive reimbursements
equal to their private pay rates, up to the maximum rate. If they
do not serve private pay clients, providers are reimbursed at
the maximum rate.

• FCCH Maximum Rate. The 85th percentile of the maximum rate
paid to Title 22 FCCHs. Serves as the basis for the license-exempt
care rates.
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Figure 4 shows the major care types and associated regulations offered
through voucher providers and SDE contractors for preschool-aged chil-
dren. Moving from the left-hand side of Figure 4 to the right, the require-
ments to provide the specific type of child care become more difficult to
meet and suggest a higher level of quality.

Figure 4 

Subsidized Child Care Providers  
Safety and Educational Requirements 

Current Law for Preschool-Aged Children 

Voucher Providers SDE Contractors 

 
License-Exempt 

Providers Title 22 FCCHs Title 22 Centers  
Title 5 Providers 

Including Preschool 

Provider/teacher 
education and 
training 

None. None. Child Development 
Associate Credential 
or 12 units in 
ECE/CD. 

 Child Development 
Teacher Permit 
(24 units of ECE/CD 
plus 16 general  
education units). 

Provider health  
and safety  
training 

Criminal back-
ground check  
required (except 
relatives).  
Self-certification  
of health and safety 
standards. 

15 hours of  
health and safety 
training. Staff and 
volunteers are 
fingerprinted. 

Staff and volunteers 
fingerprinted and  
subject to health and 
safety standards. 

 Staff and volunteers 
fingerprinted and 
subject to health and 
safety standards. 

Required ratios None. 1:6 adult-child 
ratio. 

1:12 teacher-child  
ratio or 1 teacher and 
1 aide for 15 children. 

 1:24 teacher child 
ratio and 1:8 adult-
child ratio. 

Accountability,  
monitoring,  
and oversight 

None. Unannounced 
visits every five 
years or more 
frequently under 
special circum-
stances. 

Unannounced visits 
every five years or 
more frequently under 
special circum-
stances. 

 Onsite reviews every 
three years. Annual 
outcome reports,  
audits, and program 
information. 

FCCHs = family child care homes; SDE = State Department of Education; and ECE/CD = Early Childhood Education/Child Development. 

The minimum standards for child care offered through the voucher,
especially those for license-exempt providers, are generally lower than the
standards for Title 5 providers contracted with SDE. For example, license-
exempt providers, who are typically relatives, friends, or neighbors of the
family needing child care, are not required to have any training or to adhere
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to adult-to-child ratios. The Title 22 FCCH providers are required to meet
minimal health and safety standards, adhere to an adult-to-child ratio,
and require a site visit every five years for licensure. Title 22 centers require
providers to have some college-level education. The Title 5 providers re-
quire a Child Development Teacher Permit, which is issued by the Califor-
nia Commission on Teacher Credentialing. In addition, they have annual
program outcome reports and are required to have onsite reviews every
three years.

Proposal Creates a
Tiered Reimbursement Rate Structure for AP Providers

The Governor proposes to implement a tiered reimbursement rate
structure for the voucher child care programs. Tiered reimbursement for
child care provides differential reimbursement rates that encourage pro-
viders to improve program quality by obtaining additional training and
education and improving outcomes as measured by independent stan-
dards of quality. We believe that the Legislature should first consider
whether tiered reimbursement is desirable, and then decide upon specific
levels of reimbursement.

Below, we (1) describe the Governor’s proposal, (2) examine the merits
of tiered reimbursement, and (3) discuss the appropriate levels for the rates
in tiered reimbursement.

Governor’s Tiered Reimbursement Proposal
The Governor’s proposal creates a five-tiered child care reimburse-

ment rate structure that reimburses voucher providers from 55 percent to
100 percent of the current maximum rates, depending on independent qual-
ity ratings, licensing, accreditation, education, and health and safety train-
ing. The proposal is summarized in Figures 5 and 6 (see next page). The
intent of the proposal is to provide higher reimbursement rates to provid-
ers that exhibit higher quality. Figures 5 and 6 show the reimbursement
rates for three categories of care—license-exempt, family home care, and
center-based care. The figures also show the education and training re-
quirements for the various levels of rates under the Governor’s proposal.
For license-exempt care, there are two levels: license-exempt and license-
exempt plus. The FCCHs and centers are rated according to a three-star
system whereby the highest quality providers receive three stars and the
lowest one star. Please note that Figure 6 uses the term “environmental
rating scale,” which is explained below.
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Figure 5 

Governor’s Tiered Reimbursement Proposal  
For License-Exempt Providers 

 
Percent of FCCHa  

Maximum  
Additional 

Requirements  

License-exempt 55 percent None. 

License-exempt plus 60 percent License-exempt training, 
assistant teacher permit, or 
heath and safety training. 

a Family child care homes. 

Figure 6 

Governor’s Tiered Reimbursement Proposal  
For Licensed Providers 

Additional Requirements 
Star  
Rating 

Maximum  
Rate FCCHsa Centers 

* 75 percent of the  
85th percentile RMR.b 

None. None. 

** 85 percent of the  
85th percentile RMR.b 

Environmental rating 
scale average of 4 or  
associate teacher permit. 

Environmental rating 
scale average of 4 or all 
teachers have teacher 
permit. 

*** 85th percentile RMR.b Environmental rating 
scale average of 5.5, 
teacher permit, associates 
degree, or accreditation. 

Environmental rating 
scale average of 5.5, all 
teachers have bachelor’s 
degree, or accreditation. 

a Family child care homes. 
b Regional Market Rate (RMR) survey of providers in the area offering the same type of child care.  

The RMR will vary by care type. 

License-Exempt Rate Reduction of $140 Million. The Governor’s entire
2005-06 savings estimate for the tiered reimbursement proposal is based
on reductions to license-exempt care rates for the voucher program
(CalWORKs Stages 1, 2, and 3 and AP). Under the proposal, the rates of
license-exempt care providers with no training would be cut to 60 percent
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of the 85th percentile. This reduction would take effect on July 1, 2005.
These providers would then have 90 days to obtain the specified training
for the second reimbursement tier, license-exempt plus, or their rates will
be further cut to 55 percent of the 85th percentile. Figure 7 shows how the
changes would affect license-exempt provider rates in a sample of counties
in various geographic regions throughout the state. In these counties,
license-exempt providers’ rates would be reduced by between $182 and
$303 per child per month.

Figure 7 

Monthly Child Care Maximum Reimbursement Rates  

License-Exempt Providers 

Percent of  
FCCHa Maximum  Sacramento  

San  
Francisco  

Los  
Angeles  

Contra  
Costa  Fresno  Shasta 

90 percentb $526 $780 $585 $624 $488 $468 

60 percentc 351 520 390 416 325 312 

55 percentd  321 476 357 381 298 286 

Potential 
Reduction -$205 -$303 -$227 -$242 -$190 -$182 

a Family child care homes. 
b Current license-exempt rate limits are based on 90 percent of the FCCH rate maximum (85th percentile) for full-time  

monthly care for a child age two through five. 
c Reflects the maximum reimbursement rates if exempts are limited to 60 percent of the 85th percentile of the FCCH  

rate maximum. 
d Reflects the maximum reimbursement rates if exempts are limited to 55 percent of the 85th percentile of the FCCH  

rate maximum. 

License-exempt providers also would have the option to become li-
censed as FCCHs. If current license-exempt providers obtain the 15-hour
health and safety training in order to meet the license-exempt plus rating,
they will have completed the educational and training component of the
FCCH licensing requirements. If licensed, providers would have their rates
increased significantly, as shown in Figure 6.

Reimbursement Reforms for FCCH and Center-Based Providers Would
Not Affect Rates for Two Years. Currently, FCCHs and centers are reim-
bursed up to the 85th percentile of the RMR. Under the Governor’s pro-
posal, providers’ rates would be reduced starting in 2007-08 unless the
providers demonstrated high program quality through (1) educational at-
tainment, (2) program quality review, or (3) accreditation. Available data
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suggest that most providers would need to make significant investments to
attain either a two-star or three-star rating.

Educational Attainment Options for Providers. The FCCH providers
could achieve a three-star rating (highest rating) by completing
24 units in Early Childhood Education or Child Development, or obtain-
ing a child care teacher permit (which requires 24 units). A two-star rating
would require an associate teacher permit. For centers, the education re-
quirements are more stringent. Teachers must have permits (24 units) for a
two-star rating center or bachelor’s degrees for a three-star rating.

Program Quality Review Options. The FCCH and center providers
could agree to an independent assessment of their program through an
environmental rating scale system. (See nearby box for a description of
environmental rating scales.) Providers would need to score an average of
4 out of 7 on all the subscales for two stars or an average of 5.5 for three
stars. The feasibility of meeting rating scale standards is difficult to assess
since currently there is no system for independent assessments using envi-
ronmental rating scales in California.

Program Accreditation. To receive three stars, the FCCHs also could
become accredited through the National Association for Family Child Care,
and centers could become accredited through either the National Associa-
tion for the Education of Young Children or the National After School As-
sociation. Accreditation can be an arduous and costly process. Currently,

Environmental Rating Scales
Environmental rating scales are used to assess the quality of child

care programs. There are numerous such assessments specific to the
different ages of children served and the type of care provided. The
Early Childhood Environmental Rating Scale (ECERS) has been de-
signed for use in preschool, kindergarten, and child care classrooms
which serve children ages two and one-half through five. The ECERS
evaluates 43 specific items in seven main categories related to the qual-
ity of care: physical environment, basic care, schedule structure, pro-
gram structure, curriculum, interaction, parenting classes, and staff
education. For each of the 43 items, centers are rated on a 7-point scale
ranging from inadequate (1) to excellent (7).

Assessment of a single classroom by an experienced rater requires
approximately three hours. Generally, anyone can receive training to
become a rater. Raters typically are evaluated on a regular basis to cal-
ibrate their scoring against standard benchmarks and against scores
given by other raters.
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less than 1 percent of the FCCH and less than 5 percent of the center-based
programs in California are accredited.

The Governor’s proposal does not include any savings estimates for
the proposed changes to FCCH and center reimbursement maximum rates
because they will not take effect for two years. At that point, savings could
reach tens of millions of dollars annually.

Proposal to Create Incentives for Quality Makes Sense

We recommend the Legislature consider the Governor’s tiered
reimbursement proposal in two parts. First, the Legislature should determine
if a tiered reimbursement rate structure that provides incentives for quality
makes sense. Then the Legislature should determine the appropriate rates
for the tiers.

The policy of tying reimbursement rates to a provider’s level of train-
ing, education, and other factors has merit in that it (1) attempts to promote
what research suggests are the characteristics of high quality care; (2) bet-
ter reflects the cost of providing care; and (3) creates a rating system that is
transparent, allowing parents and other stakeholders to easily identify
quality options.

Reform Could Promote Child Development
The number of families utilizing nonparental child care has increased

significantly in part due to enactment of the 1996 federal welfare reforms
and the expansion of federal child care vouchers for low-income families.
One federal study in 2000 suggested that the number of families receiving
public child care support has increased by over one million nationwide
since the 1996 reforms. The voucher system that has emerged in this con-
text reflects an attempt to respond to increasing demand by offering par-
ents choice and flexibility so that they can transition off cash aid and/or
maintain employment.

The effort to provide parents with a variety of child care options, how-
ever, can result in tension with efforts to provide age-appropriate develop-
ment and early learning to children served through child care. For example,
some families may choose license-exempt care for reasons of convenience
and availability. (Many centers and FCCHs have shortages of infant care
slots and/or do not operate during nontraditional work hours.) Also, cer-
tain regions, especially rural areas, tend to have limited center-based and
FCCH providers. At the same time, as we discuss below, placing children
in exempt care may result in the children not receiving the learning and
development opportunities to which their peers in center-based care and,
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to some extent, FCCHs have access. While the child care system should
strive to meet the needs of poor and working parents, it should also take
into consideration the important early learning and development needs of
their children.

Research Suggests Quality Differences by Care Type. Several small dem-
onstration programs, such as the Perry Preschool Project and the Chicago
Parent-Child Centers, have established a positive relationship between
enrollment in the center-based preschool programs and children’s cogni-
tive development. While these studies provide preliminary evidence of the
benefits of high quality preschool programs, it is difficult to generalize
their findings to the larger child care and preschool market because of their
unique qualities as demonstration programs. However, recent academic
studies investigating the relative benefits of different child care types in
existing settings have provided evidence that center-based programs offer
a higher quality of care relative to FCCHs and license-exempt care. Expo-
sure to the higher quality care appears to have significant positive cogni-
tive effects on young children. Particularly important factors in the quality
of care are (1) provider education and training, and (2) the stability of the
environment (including provider turnover). Stability of care is often prob-
lematic when parents must rely on license-exempt providers. Data from
Alameda County showing a two-thirds turnover rate among exempt pro-
viders in the span of one year suggest that lack of stability may be a signifi-
cant problem in license-exempt care.

One-Half of Children in Lowest Quality Care. As shown in Figure 8, in
California’s voucher programs, close to one-half (48 percent) of the chil-
dren are cared for by license-exempt providers. While the percentage of
children enrolled in license-exempt care is highest in Stage 1 (60 percent),
the percentage in license-exempt care remains close to 50 percent through
Stages 2 and 3. Data from SDE for Stages 2 and 3 and AP show that among
the children cared for by licensed providers, less than one-third are en-
rolled in center-based care. (Data showing the Stage 1 distribution by care type
of children in licensed care were not available from DSS.)

Incentives Weighted Toward Lowest Quality Care. As discussed above,
Title 5 providers have the highest standards. Yet, in some counties, provid-
ers with the lowest standards (license-exempt) are paid at a higher reim-
bursement rate than the Title 5 providers. Figure 9 compares child care
reimbursement rates for the voucher system with the state contracted sys-
tem. While statewide average rates are similar across care types, in some
high-cost counties voucher providers can receive significantly higher re-
imbursements than the Title 5 contract providers.
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Figure 8 

Proportion of Children Served in  
Each Care Type by Program 

Care Type 
CalWORKsa 

Stage 1 
CalWORKs  

Stage 2 
CalWORKs 

Stage 3 
Alternative 
Payment Totals 

License-exempt 60% 50% 47% 28% 48% 
FCCHs 29 27 39 
Centers ]—40b 

21 26 33 
]—52%b 

 Totals 100% 100% 100% 100% 100% 
a California Work Opportunity and Responsibility to Kids.  
b Family child care homes. The Stage 1 distribution between centers and FCCHs was not available  

from the Department of Social Services. 

Figure 9 

Regional Reimbursement Rates for  
Voucher and Title 5 Providers 

Dollars Per Month for Full Day Care 

 Vouchers  

 
License-Exempt  

Rate 
Family Care  

Maximum Rate 
Center  

Maximum Rate 
Title 5  

Providers 

High-cost 
county 

$780 $866 $988 $586 

Low-cost 
county 

384 427 355 586 

Average 
statewide 

505 561 556 586 

In fact, in eight Bay Area counties, the current reimbursement rate for
license-exempt care providers is greater than the rate for the Title 5 provid-
ers. In 21 counties, the rate maximum for Title 22 centers is higher than the
rate for Title 5 providers.

These rate differentials are particularly prevalent in some of the most
populous regions in the state, thus affecting a disproportionately large
number of children. Fifteen percent of children in license-exempt care are
cared for by providers who are reimbursed at rates higher than
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Title 5 providers. Similarly, more than one-half of the children cared for in
Title 22 centers and FCCHs have rate maximums that are higher than the
Title 5 reimbursement rate. Under current law, most FCCHs only serve sub-
sidized children, and are thus reimbursed at the maximum rate (please see
discussion on the “Pick-Five” regulations below). Data are not available
showing the actual rates that Title 22 centers receive, only that the rate
maximum exceeds the Title 5 rate for two-thirds of the kids. Given the higher
program requirements of Title 5 providers (as discussed in Figure 4), it
seems counterintuitive that their reimbursement rates would be lower than
the voucher programs.

Tiered System Would Reflect Real Cost of Service Differences
 Tiered reimbursement would reflect the differences in the costs associ-

ated with providing care and the providers’ differential investments of
time and money for required training and education. As noted, license-
exempt providers’ investments and costs, particularly in terms of educa-
tion and training, are minimal. In contrast, Title 22 centers have to main-
tain a facility and materials as well as a qualified staff. Title 5 providers not
only have significant overhead and operating costs but also have the addi-
tional responsibility for student learning and development outcomes
through SDE’s Desired Results System. The Desired Results System is an
evaluation and accountability system to measure the achievement of iden-
tified results for children and families.

A Star Rating System Would Make Quality Differences Transparent
The APs and Resource and Referral Networks (R&Rs)—local agencies

that help parents place their children in child care settings—currently do
not have the authority to recommend one provider over another because of
the subjective assessment that such recommendations would involve. A
rating system similar to that proposed by the Governor would create a set
of transparent and objective criteria that APs and R&Rs could provide to
parents attempting to find the best settings for their children. The simplic-
ity of the star-rating system would enhance parents’ ability to distinguish
between different child care options and give the public at large access to
information about the quality of child care offerings.

A Tiered Reimbursement Could Address
Significant Problems in the Current System

The current system of reimbursements creates the wrong incentives
for providers. Not only is lower quality care often reimbursed at higher
rates than higher quality care, these rate differentials can reach in excess of
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$200 per child per month. Moreover, the current system only creates a lim-
ited impetus for child care providers to seek the higher levels of training
and education that research suggests can promote cognitive development
in young children. Also, the state does not differentiate the reimbursement
rate provided to those with higher educational/quality attainment, and
therefore the nonsubsidized public may have a difficult time measuring
the quality of a program.

Rate tiers would create a way to address these problems by providing
reimbursements that better reflect differences in the cost of care and pro-
vide incentives for providers to seek higher levels of education and train-
ing. In doing so, tiered reimbursement would also create transparency in
the child care system by giving stakeholders an objective basis for making
child care placements and holding providers accountable for the quality of
the care they offer. Finally, if California adopts a tiered system, it would be
following in the footsteps of many other states that have adopted such
reforms. According to a national clearinghouse for child care information,
34 states had implemented a tiered rating system for improving child care
quality as of 2002. Almost all of them provide financial incentives for higher
levels of quality. For these reasons, we recommend that the Legislature
transform the current reimbursement rate structure into a tiered reimburse-
ment structure.

Transition Title 5 Provider Reimbursement to RMRs
We recommend the Legislature transition reimbursement rates for

Title 5 providers to be based on the rate provided to voucher providers.

As discussed above, Title 5 providers have the highest expectations of
the state’s subsidized child care programs. However, in some counties the
Title 5 reimbursement rates are substantially lower than the market rates.
This makes it difficult for Title 5 providers in these areas to compete for
qualified teachers and to maintain the quality care that is expected of them.
In many counties, these centers would be better off if they became Title 22
centers with lower quality expectations and potentially higher reimburse-
ment rates. In other counties (primarily rural ones), Title 5 providers are
reimbursed at rates that are substantially above local market rates. To ad-
dress this differential treatment of Title 5 providers, we recommend the
Legislature transition Title 5 providers to the RMR structure and that they
receive the maximum RMR for their region. These changes to the Title 5
provider rates would promote parity with the voucher providers’ rates and
would help ensure that Title 5 provider rates better reflect regional cost
variations. Under this system, many Title 5 providers’ rates would increase,
while some may decrease.
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Reimbursement Rates Should Reflect a
Systematic Approach to Improving Quality in Child Care

We recommend the Legislature consider an approach to reimbursement
rates that promotes quality and child development while preserving family
choice.

As the Legislature considers child care reimbursement rate options,
we recommend weighing the Governor’s rate reductions and correspond-
ing savings against the potential benefits of alternative approaches to re-
imbursement rates. We suggest a structure that adheres to the following
guiding principles:

• Promote Quality and Child Development. Reimbursement rate
structures should promote quality child care through a system
of tiered reimbursements that rewards providers with more ad-
vanced training and education, accreditation, and/or higher in-
dependent ratings of quality within and across care types. This
approach should specifically incorporate SDE contracted
Title 5 providers.

• Maintain Choice. Any modifications to current rates should aim to
preserve families’ ability to choose from a variety of child care
options. Families opt for different child care settings for a variety
of reasons and rates should be sufficient to preserve the current
range of options, including exempt care.

The first principle appears to generally undergird the Governor’s pro-
posal. However, as noted above, the proposal does not address inequities
between the Title 5 and the voucher providers.

With regard to the second guiding principle, it is unclear how the
Governor’s proposal would affect families’ choices. Specifically, we are
unable to predict how the Governor’s proposal would influence child care
supply because we do not know how the proposed license-exempt rate
reductions would affect license-exempt providers’ decisions to leave the
child care market, continue providing care at lower rates, or seek licensure
as a means to access higher rates. However, we suggest that the Legislature
devote attention to these issues as it balances any reductions in child care
spending against other K-12 priorities.

There are many different possibilities for rate reforms that could incor-
porate these guiding principles and also meet other objectives—such as
generating savings or maintaining current child care funding levels. If the
Legislature wants to implement a reform that is cost neutral, it could pur-
sue a strategy that would implement the proposed five-tiered system while
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modifying the proposed rates. Such an approach could preserve current
reimbursement rates for FCCH and center-based providers who meet two-
star standards and enhance funding for those that attain three-star quality.
Reductions in the current license-exempt care rates and one-star providers
could offset the increased costs of funding enhancements for the three-star
providers. This approach would ensure that centers and FCCHs are able to
maintain current levels of service and at the same time offer incentives for
improving quality. Under this rate structure, license-exempt care providers
could choose to pursue advanced training to enhance their rates as exempt
providers or obtain FCCH licensure.

The practices of other states suggest that lowering the license-exempt
care reimbursement maximum rate is a reasonable mechanism for generat-
ing savings to offset increased rates for higher quality providers. Several
other large states reimburse license-exempt care providers at lower rates
than California does currently. Most reimburse license-exempt providers
between 50 percent and 80 percent of the licensed FCCH rate.

“Pick-Five” Regulations Would Enhance Rate Equity

We recommend the Legislature adopt the Governor’s proposal to
implement regulations for an alternative rate setting methodology for
subsidized child care provider reimbursements when they serve no private
pay customers.

Statute requires the state to provide reimbursement rates for voucher
programs that do not exceed the local market rates for a provider’s commu-
nity. Also, providers cannot charge the state more than they charge a pri-
vate paying customer. For providers that serve no private pay customers, it
is difficult for the state to determine an appropriate reimbursement rate
level. Under current practice, the state reimburses providers without pri-
vate pay customers at the RMR’s maximum rate. This approach likely over-
pays many providers, especially FCCH providers, and creates negative
incentives to serve private pay customers.

Because of these factors, statute directed SDE to develop regulations to
determine an alternative reimbursement approach. The State Board of Edu-
cation adopted regulations for the 2003-04 fiscal year. These regulations,
commonly referred to as the Pick-Five regulations, determine the rate for a
provider with no private pay customers based on the rates charged by five
randomly selected providers in the same or comparable zip codes that
have private pay customers. Nevertheless, the Legislature enacted legisla-
tion to suspend implementation of these regulations. We believe, however,
that the regulations have merit in creating rates for providers without pri-
vate pay clients. Below, we explain the rationale for the regulations.
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There are some communities where it would be difficult for providers
to find private paying customers. At the same time, there are many commu-
nities where providers could enroll private pay customers, but choose not
to because the state will reimburse them at higher-than-market rates if they
do not serve private pay customers. This practice appears common in the
FCCH environment. Under these circumstances, the state is providing a
reimbursement rate that exceeds local market rates. While the Pick-Five
regulations do not provide a perfect estimate of the local market costs, they
do provide a reasonable proxy. We believe that the Pick-Five system is an
improvement on current practice because it does not overpay providers
and eliminates the incentive to discourage private pay customers. Accord-
ingly, we recommend that the Legislature permit the existing suspension
to expire on June 30, 2005, thus allowing the Pick-Five regulations to be
implemented in the budget year. The Department of Finance (DOF) esti-
mates that these regulations would save $8.2 million annually.

New RMR Survey Methodology Shows Promise
We recommend the Legislature require the State Department of

Education to report at hearings on the new Regional Market Rate
methodology, including how the new survey may improve the accuracy of
the Pick-Five regulations.

The SDE has contracted with an independent research firm for a new
RMR survey methodology. The new methodology would address prob-
lems in the current RMR survey. By reducing nonresponse rates and using
a sophisticated new method of grouping providers based on demographic
variables, the approach is expected to increase the accuracy of the esti-
mates of market costs of child care in particular communities. The SDE is
currently in the process of final reviews and adjustments to the methodol-
ogy and aims to secure the required approval for adoption from DSS and
DOF during the current tear. The SDE is planning to implement the new
RMR survey in 2005-06.

In setting reimbursement rates for child care, the Legislature should
strive to use the most accurate data possible. It appears that the new meth-
odology may offer some distinct advantages over the previous survey ap-
proach. We recommend that the Legislature request a complete report on
the new RMR survey methodology at hearings. While we support the new
methodology in concept, we believe it requires substantial review because
it is likely to significantly affect reimbursement rates providers receive in
the budget year. We also think that this new methodology may improve the
quality of the information used to meet the Pick-Five regulations, espe-
cially in communities with limited numbers of providers serving private
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pay customers. For these communities, the new methodology may be able
to use information on provider rates in demographically similar communi-
ties in other parts of the state.
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COMMISSION ON TEACHER CREDENTIALING
(6360)

The Commission on Teacher Credentialing (CTC) was created in 1970
to establish and maintain high standards for the preparation and licens-
ing of public school teachers and administrators. The CTC issues permits
and credentials to classroom teachers, student services specialists, school
administrators, and child care instructors and administrators. In total, it
issues almost 200 different types of documents. In addition to setting teach-
ing standards and processing credentials, the commission (1) performs
accreditation reviews of teacher preparation programs; (2) develops, moni-
tors, and administers licensure exams; and (3) investigates allegations of
wrongdoing made against credential holders. The CTC also administers
two local assistance activities—the Internship and Paraprofessional
Teacher Training programs.

The CTC receives revenue from two primary sources—credential ap-
plication fees and teacher examination fees. Application fee revenue is
deposited into the Teacher Credential Fund (TCF) and examination fee
revenue is deposited into a subaccount within the TCF, the Test Develop-
ment and Administration Account (TDAA). These revenues support CTC’s
operations. The General Fund supports CTC’s two local assistance programs.

Below, we discuss concerns we have with CTC’s TCF and TDAA fund
conditions for 2004-05 and 2005-06. We first discuss discrepancies in the
current-year TDAA fund condition. We then discuss the Governor’s bud-
get proposal, under which both the TCF and TDAA would end 2005-06
without a prudent reserve.

Revised TDAA Fund Condition Requires Additional Explanation
We recommend the Legislature direct the Commission on Teacher

Credentialing to explain during budget hearings why its 2004-05 beginning
balance and revenue assumptions have changed so significantly within such
a short amount of time.
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Figure 1 compares the 2004-05 TDAA fund condition as estimated in
January 2004 and November 2004. The January fund statement is critical
because it was presented to the Legislature as part of the 2004-05 proposed
budget, and its revenue and expenditure estimates form the basis of the
2004-05 Budget Act. The November fund statement revises the 2004-05 bud-
get and establishes a base for the Governor’s 2005-06 budget proposal.

As Figure 1 shows, there are large differences between the original and
revised TDAA fund condition for 2004-05. In every respect, the revised
fund condition is troubling. The CTC now expects to have a 2004-05 begin-
ning balance only one-half of what it had originally estimated. In addition,
its revenue estimate is down by $4.1 million. This represents a substantial
decline (41 percent) even though the TDAA revenue stream tends to be rather
stable. Whereas revenues are now expected to be much lower than originally
anticipated, expenditures have increased slightly. The result of all these revi-
sions is that CTC now expects to end the current year with a reserve of $2.3 mil-
lion rather than the $9.3 million assumed in the 2004-05 Budget Act.

Figure 1 

Large Current-Year Fund Changes  
Require Additional Explanation 

Test Development and Administration Account 
(In Millions) 

 2004-05 

 
January  

2004 
November 

2004 

Revenues   
Beginning balances $5.1 $2.5 
Revenues 13.9 9.8 
 Subtotals ($19.0) ($12.3) 

Expenditures/ 
Transfers   
Expenditures $9.7 $9.7a 

Transfers to TCFb — 0.3 
 Subtotals ($9.7) ($10.0) 

Ending Balances $9.3 $2.3 
a Expenditures have increased by $56,000. 
b Teacher Credential Fund.  
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In response to our inquiries, CTC was not able to provide clear an-
swers as to why its current-year budget had experienced such unforeseen
changes. It asserts that the changes are due to a transition it currently is
undergoing with its test contractors. Rather than test fees being funneled
through CTC, test fees are now to flow directly from test takers to test con-
tractors. Changing its relationship with its test contractors in this way
would reduce the amount of test revenue it reflects in its fund condition,
but it also would reduce, dollar-for-dollar, its expenditures. Thus, it seems
very unlikely that this transition is explaining the large discrepancies noted
above in the TDAA fund balance.

The Legislature needs an accurate current-year fund statement both to
ensure CTC has proper fiscal management and to make well-informed bud-
get-year decisions. One of the reasons the Legislature did not raise the
credential application fee in 2004-05 was because the TDAA was projected
to end the year with a substantial reserve. Without confidence in the fund
statements, the Legislature is likely to have difficulty deciding how to pro-
ceed in the budget year, and it might be placed in the awkward position of
increasing the credential application fee unnecessarily or having CTC run
a deficit without a reserve to cover it. For these reasons, we recommend the
Legislature direct CTC to explain (1) why such large changes to its TDAA
fund statement have occurred in such a short amount of time and (2) if
other revisions are expected.

If Fund Statements Reliable,
Action Should Be Taken to Keep CTC Solvent

If the Commission on Teacher Credentialing (CTC) can show that it will
not have a prudent reserve at the end of 2005-06, then we recommend the
Legislature consider various options for maintaining CTC’s solvency.

One of the reasons the current-year TDAA fund balance is so critical is
because, under the Governor’s budget proposal, both the TCF and TDAA
would end 2005-06 with no reserve. Figure 2 shows the TCF and TDAA
fund balances for the prior year, current year, and budget year.

If CTC can provide clear and accurate fund statements that show it
would end 2005-06 without a prudent reserve, then we recommend the
Legislature consider the following options for maintaining CTC’s solvency.

Increase the Credential Application Fee. Every $5 increase in the appli-
cation fee generates an estimated $1.1 million. This amount equates to a
TCF reserve of 7 percent, which typically would be deemed a modest re-
serve for a small state agency. (Given the TDAA also is to end the budget
year without a prudent reserve, the Legislature might want to consider a
slightly larger fee increase in 2005-06 or 2006-07.)
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Figure 2 

If Fund Statements Reliable,  
CTC Would End 2005-06 With No Reserve 

(Dollars in Millions) 

 
2003-04 
Actual 

2004-05  
Estimated 

2005-06 
Budgeted 

Teacher Credential Fund (TCF)    

Revenues/Transfers    
Beginning balances $0.4 $1.3 — 
Revenues 13.2 13.2 $13.2 
Transfers from TDAA 3.0 0.3 1.9 
 Subtotals ($16.6) ($14.8) ($15.1) 
Expenditures $15.4 $14.8 $15.1 

Ending Balances:    
Amount $1.3 — — 
Percent of expenditures 8% — — 

Test Development and  
Administration Account (TDAA)    

Revenues    
Beginning balances $4.9 $2.5 $2.3 
Revenues 11.5 9.8 9.8 
 Subtotals ($16.3) ($12.3) ($12.1) 
Expenditures/Transfers    
Expenditures $10.9 $9.7 $10.2 
Transfers to TCF 3.0 0.3 1.9 
 Subtotals ($13.8) ($10.0) ($12.1) 

Ending Balances:    
Amount $2.5 $2.3 — 
Percent of expenditures 23% 23% — 

Automate or Devolve Credentialing Authority. The Governor’s budget
includes a proposal that would entrust accredited university-run teacher
preparation programs with essentially preapproving the credential appli-
cations they submit to CTC, and CTC in turn would grant the official cre-
dential without further review. As CTC currently evaluates more than
50,000 applications submitted from universities, this would notably re-
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duce CTC’s workload. Given it represents a reasonable and feasible option
for achieving greater efficiencies, the Legislature may want to approve this
proposal.

The Legislature also may want to consider related options that might
achieve even more substantial efficiencies. It could consider authorizing a
similar preapproval process for district-run teacher preparation programs
and community college child development programs. (In addition to the
credential applications noted above, CTC currently reviews approximately
10,000 child development permits.)

Alternatively, the Legislature could consider establishing a pilot pro-
gram that would devolve issuance authority to teacher preparation and
child development programs. These programs already hire their own cre-
dential/permit analysts, already review their students’ applications, and
already recommend approved candidates to the CTC. A pilot program would
entrust these campuses with actually issuing the credential/permit to the
applicants, thereby eliminating CTC’s cursory review process altogether.
Participating campuses could be required to issue their credentials/per-
mits prior to the beginning of the school year. This in turn would reduce
county workload because county offices of education must issue tempo-
rary county certificates to credential applicants who, prior to the begin-
ning of the school year, have not yet received their official CTC document.

Pursue Additional Efficiencies. The 2004-05 Budget Act included bud-
get bill language requiring CTC to submit a report to the Legislature and
the Department of Finance that identified “at least three feasible options to
further reduce processing time that could be implemented in 2005-06.” The
CTC submitted its report, which contains five efficiency options. (The com-
mission is in the process of implementing some of these options.) Among
the options is a proposal to conduct a public relations campaign to encour-
age more teachers to renew their credentials online and two proposals to
eliminate hard copies of documents and instead provide only online ac-
cess. Several of these proposals hold promise. The public relations cam-
paign, for instance, could yield considerable long-term pay-off (as only
36 percent of eligible applicants currently renew online). The two online
proposals also would reduce workload and postage costs. The Legislature
may want CTC to provide periodic updates on its implementation of these
efficiency initiatives.

In sum, the Legislature has a number of options for addressing a fund-
ing shortfall. Unless CTC can provide more reliable fund statements, it will
however have difficulty knowing whether CTC is actually likely to experi-
ence a shortfall. If CTC can provide clear and accurate fund statements that
show a likely budget-year shortfall, then it should offer the Legislature
viable alternatives for addressing it. Ideally, CTC would submit a proposal

676



Commission on Teacher Credentialing E - 137

Legislative Analyst’s Office

that contains revenue options (for example, an increase in the credential
application fee) and expenditure options (for example, an estimate of per-
sonnel savings under various efficiency options). We recommend the Leg-
islature direct CTC both to provide more reliable fund statements and
present various options for addressing a potential shortfall.
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OTHER ISSUES

Few Details on Other Proposals
We recommend the Legislature reject several new initiatives proposed

in the budget unless the administration makes available complete proposals
including a narrative that explains their rationale.

The Governor’s budget for K-12 education contains a number of other
proposals for which few details were available at the time this analysis
was prepared. A complete budget proposal generally includes a narrative
explaining the need for the program and the rationale for the approach
proposed, a detailed description of the fiscal structure of the new program,
and proposed budget or statutory language needed to implement the pro-
posal. The budget provides none of this supporting material for the pro-
posals discussed below. In several cases, the budget proposal also fails to
identify how the new activities would be funded in the budget year.

The Legislature’s budget process is designed to ensure that the state’s
fiscal plan targets funds to the state’s highest priorities. Without a thor-
ough understanding of the recommended changes, the Legislature is un-
able to evaluate the costs and benefits of the Governor’s proposals. There-
fore, unless the administration provides the Legislature with a complete
package of supporting material for these proposals, we recommend the
Legislature reject them.

This would be unfortunate because, in most cases, the concepts for-
warded in the Governor’s budget for K-12 appear to have merit. Below, we
describe each proposal for which we received no supporting material and
discuss our initial reaction to it.

Accelerated English Language Acquisition Program (ELAP). The bud-
get would redirect $57.6 million in funds for ELAP and use the funds to
provide staff development in teaching instruction to English learner (EL)
students. Currently, ELAP funds are distributed to districts for services to
EL students in grades 4 through 8. The new staff development program
would serve teachers in these grades with services modeled on the existing
Reading First staff development program. Reading First is a federally funded
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program that provides districts with a minimum of $6,500 per K-3 teacher
for reading professional development.

The most recent evaluation of ELAP suggests the current program has
little impact on student learning. For this reason, we would support pro-
posals that use these funds more effectively. In addition, we also believe
that helping EL students learn English quickly is a critical task for the
state’s education system. The proposal raises several issues, however. Dedi-
cating $50 million for a yet-unproven staff development program appears
to be going too far, too fast. Moreover, no justification has been given why
the Reading First model would be an effective approach for helping teach-
ers meet the needs of EL students. Finally, given that English language
development for most EL students in California begins in kindergarten, it
is not evident why focusing on teachers in grades 4 through 8 is the most
effective approach to helping this group of students.

Intervention in Low-Performing Schools. The budget proposes to con-
vert failing schools into charter schools or assume management of the
schools through a School Recovery Team. The budget proposal would place
an unknown number of schools that are failing to meet state or federal
performance goals into this intervention program.

Most critically, the budget does not identify how the administration
proposes to support the new program. The budget is silent on the cost of
the intervention, the length of time state teams would manage the schools,
and what happens to the schools after the state leaves. We also note the
budget proposal continues the past focus of intervention on individual
schools. We think the state should concentrate most of its efforts on im-
proving low-performing districts rather than schools. Since districts affect
so many elements of school success—including teacher assignment, cur-
riculum and instructional development, and resource decisions—we think
a focus on improving districts has more promise than a state takeover of
schools.

Delegating Budget Decisions to the School Site. The Governor’s budget
proposes a pilot program for determining the costs and benefits of school
site budgeting and decision making. The pilot would test the concept in a
small number of districts that volunteer for the program. As part of the
pilot, schools would be given more flexibility over the use of state categori-
cal program funds in order to help the sites use funds most effectively to
meet student needs.

Districts in California and in other states currently are devolving a
greater amount of budget discretion to school sites. Decentralization ap-
pears sufficiently promising that a study of the costs and benefits of the
approach has merit. Details of the proposal, however, were not available at
the time this analysis was prepared. How the proposal would extend greater
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flexibility over categorical program resources to participating schools con-
stitutes a critical detail. The proposal also failed to clearly specify the goals
of the pilot and the criteria that would be used to measure its success. In
addition, the Governor’s proposal does not provide any resources to dis-
tricts for planning or for the evaluation of the pilot.

Fitness and Nutrition Initiative. The budget proposes an initiative to
prevent child obesity. According to the budget document, the initiative
includes several school-based efforts such as improving the nutritional
quality of food and beverages, increasing opportunities for physical activi-
ties, and making fresh fruit and vegetables more available. The budget
includes $6 million in the Department of Health Services (DHS) budget for
a series of obesity reforms, but provides no funding in the K-12 portion of
the budget.

Data provided in the budget document indicate that the number of
overweight children has grown significantly over the last two decades.
The proposal, however, provides no specific details about how the school-
based initiatives would be funded or implemented. Funding proposed in
the DHS budget could support some of the proposed activities in schools.
For example, the proposal provides $3 million for grants to community
organizations to implement projects involving schools and other local agen-
cies. No information was available on whether the DHS program was in-
tended to support the K-12 activities or whether the administration expects
to identify another funding source for the education component of the pro-
gram. (Please see our analysis of the DHS proposal in the “Health and
Social Services” chapter.)
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INTRODUCTION
Higher Education

The Governor’s budget proposes a $663 million augmentation in General
Fund expenditures for higher education in 2005-06. This represents a
7.5 percent increase from the revised 2004-05 amount. The Governor’s
proposal also assumes the enactment of student fee increases which, when
coupled with changes in all other revenue sources, would increase total
higher education funding by $1.3 billion, or 4 percent. The budget funds cost-
of-living adjustments and enrollment growth at the three public higher
education segments, as well as increased costs of the Cal Grant program.

Total Higher Education Budget Proposal
As Figure 1 (see next page) shows, the 2005-06 budget proposal pro-

vides a total of $34.6 billion from all sources for higher education. This
amount is $1.3 billion, or 4 percent, more than the Governor’s revised cur-
rent-year proposal. The total includes funding for the University of Califor-
nia (UC), the California State University (CSU), California Community
Colleges (CCC), Hastings College of the Law, the Student Aid Commission
(SAC), and the California Postsecondary Education Commission. Funded
activities include instruction, research, and related functions, as well as
other activities, such as providing medical care at UC hospitals and man-
aging three major U.S. Department of Energy laboratories. The Governor’s
current-year estimates include a variety of technical adjustments.

Major Funding Sources
The 2005-06 budget proposal provides $9.5 billion in General Fund

appropriations for higher education. This amount is $663 million, or 7.5 per-
cent, more than proposed current-year funding. The budget also projects
that local property taxes will contribute $1.8 billion for CCC in 2005-06,
which reflects an increase of $77 million, or 4.4 percent, from the revised
current-year amount.
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Figure 1 

Governor's 2005-06 Higher Education Budget Proposal 

(Dollars in Millions) 

   Change 

 2004-05 2005-06 Amount Percent 

UC    
General Fund $2,708.8 $2,806.3 $97.5 3.6% 
Fee revenue 1,800.0 1,949.9 149.9 8.3 

 Subtotals ($4,508.8) ($4,756.2) ($247.4) (5.5%) 
All other funds $14,162.5 $14,637.3 $474.9 3.4% 

  Totals $18,671.3 $19,393.5 $722.2 3.9% 
CSU    
General Fund $2,496.7 $2,607.2 $110.5 4.4% 
Fee revenue 1,111.3 1,212.5 101.2 9.1 

 Subtotals ($3,608.0) ($3,819.7) ($211.7) (5.9%) 
All other funds $2,222.1 $2,197.5 -$24.5 -1.1% 

  Totals $5,830.1 $6,017.3 $187.2 3.2% 
CCC    
General Fund $3,050.6 $3,349.7 $299.1 9.8% 
Local property tax 1,750.4 1,827.0 76.7 4.4 
Fee revenue 357.5 368.2 10.7 3.0 

 Subtotals ($5,158.5) ($5,545.0) ($386.5) (7.5%) 
All other funds $2,168.2 $2,165.0 -$3.3 -0.2% 

  Totals $7,326.7 $7,709.9 $383.2 5.2% 
SAC    
General Fund $589.4 $745.5 $156.1 26.5% 
All other funds 758.6 646.9 -111.7 -14.7 

 Totals $1,348.0 $1,392.4 $44.4 3.3% 
Other     
General Fund $10.2 $10.4 $0.2 2.4% 
Fee revenue 25.5 26.2 0.7 2.8 
All other funds 20.1 16.8 -3.2 -16.2 

 Totals $55.7 $53.4 -$2.3 -4.1% 

Grand Totals $33,231.7 $34,566.5 $1,334.7 4.0% 
General Fund $8,855.7 $9,519.1 $663.4 7.5% 
Fee revenue 3,294.3 3,556.8 262.5 8.0 
Local property tax 1,750.4 1,827.0 76.7 4.4 
All other funds 19,331.4 19,663.5 332.1 1.7 

a Excludes payments on general obligation bonds. 
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In addition, student fee revenue at all the public higher education seg-
ments account for $3.6 billion of proposed expenditures. This is $263 mil-
lion, or 8 percent, greater than student fee revenue in the current year. This
increase is primarily due to planned fee increases at UC and CSU. (The
Governor does not propose any fee increase for CCC.) The budget also
includes $968 million in other state funds (such as lottery and tobacco
funds), reflecting a decrease of $143 million, or 12.9 percent.

Finally, the budget includes $18.7 billion in nonstate revenue—includ-
ing federal funding, private contributions to the universities, and other
revenue. This amount is $475 million, or 2.6 percent, more than the revised
current-year level. The amounts in Figure 1 do not include capital outlay
expenditures or the General Fund costs associated with paying off general
obligation bonds. These costs are discussed in the “Capital Outlay” chap-
ter of this Analysis.

Funding by Segment
For UC, the budget proposal provides General Fund appropriations of

$2.8 billion, which is a net $97.5 million, or 3.6 percent, more than the
proposed current-year estimate. The Governor’s budget also anticipates
that, largely as a result of planned fee increases, student fee revenue will
increase by $150 million. When General Fund and fee revenue are com-
bined, UC’s budget would increase by 5.5 percent.

For CSU, the budget proposes $2.6 billion in General Fund support,
which is a net increase of $111 million, or 4.4 percent, from the revised
current-year level. With proposed fee increases, student fee revenue would
increase by $101 million. Total General Fund and fee revenue combined
would increase by 5.9 percent.

For CCC, the Governor’s budget proposes $3.4 billion in General Fund
support, which is $299 million, or 9.8 percent, above the current-year
amount. Local property tax revenue (the second largest source of CCC fund-
ing) would increase by 4.4 percent, to $1.8 billion. The Governor’s budget
does not propose an increase in student fee levels at CCC. Combined, these
three sources of district apportionments (General Fund support, property
taxes, and fee revenue) would amount to $5.5 billion, which reflects an in-
crease of $387 million, or 7.5 percent.

Major Cost Drivers for Higher Education
Year-to-year changes in higher education costs are influenced by three

main factors: (1) enrollment, (2) inflation, and (3) student fee levels.
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Enrollment Growth. For UC and CSU, the state uses a “marginal cost”
formula that estimates the added cost imposed by enrolling one additional
full-time equivalent student. This estimate includes instructional costs
(such as faculty salaries and teaching assistants), related educational costs
(such as instructional materials and libraries), administrative costs, and
student services. Because faculty (particularly at UC) spend part of their
time performing noninstructional activities such as research, the marginal
cost formula “buys” part of these other activities with each additional
student enrolled. A similar approach is used for funding enrollment growth
at CCC, although there are technical differences in how funding is calcu-
lated. (We discuss marginal cost funding in some detail in an intersegmen-
tal issue later in this chapter.)

Inflation. Higher education costs rise with general price increases. For
example, inflation increases the costs of supplies, utilities, and services
that are purchased by campuses. In addition, price inflation creates pres-
sure to provide cost-of-living adjustments to maintain the buying power of
faculty and staff salaries.

Student Fees. Student fees and General Fund support are the two pri-
mary funding sources for the segments’ instructional programs. The Legis-
lature generally considers fee increases either to (1) maintain the share of
costs supported by fees as the segments’ budgets increase yearly, or
(2) increase the share of total costs supported by fees.

Major Budget Changes
The Governor’s higher education budget proposal results primarily

from base increases (essentially to compensate for inflation), enrollment
increases, and increased financial aid costs. Figure 2 shows the major Gen-
eral Fund budget changes proposed by the Governor for the three segments.

Enrollment Growth. The Governor proposes enrollment increases of
2.5 percent at UC and CSU, and 3 percent at CCC. Figure 3 (see page E-146)
shows enrollment changes at the three segments. We discuss proposed
enrollment levels in more detail later in this chapter.

Student Fees. For UC and CSU, the Governor proposes fee increases of
8 percent for undergraduate students and teacher credential students, and
10 percent for graduate students. The Governor’s budget does not account
for the continued phase-in of higher fees for students taking “excess” course
units. That fee phase-in was proposed by the Governor in the 2004-05
budget, and accepted by the Legislature. For 2005-06, the excess course
unit policy is to generate $25.5 million in General Fund savings. Once fully
implemented over five years, the excess course unit policy would raise
student fees to the full marginal cost of education for students taking more
than 110 percent of the credit units required for graduation.
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Figure 2 

Higher Education 
Proposed Major General Fund Changes 

 Requested: $2.8 billion   

 
University of California 

Increase: $97.5 million (+3.6%)  

 Base Augmentation: Provides $76.1 million for a 3 percent base funding 
increase. 

 

 Enrollment Growth: Provides $37.9 million for 2.5 percent enrollment growth, 
which is sufficient to fund 5,000 additional full-time equivalent (FTE) students. 

 

 Budget Reductions: Eliminates $3.8 million for Labor Institutes, and makes a 
$17.3 million reduction to enrollment and/or outreach. (The university would 
decide how to allocate this reduction between these two activities.) 

 

 Requested: $2.6 billion   

 
California State University 

Increase: $111 million (+4.4%)  

 Base Augmentations: Provides $71.1 million for a 3 percent base funding 
increase, and $44.4 million for increased retirement costs.  

 

 Enrollment Growth: Provides $50.8 million for 2.5 percent enrollment growth, 
which is sufficient to fund 8,100 additional FTE students. 

 

 Budget Reduction: Includes a $7 million reduction to enrollment and/or 
outreach. (The university would decide how to allocate this reduction between 
these two activities.) 

 

 Requested: $3.3 billion   

 
California Community 

Colleges Increase: $299 million (+9.8%)  

 Cost-of-Living Adjustments (COLAs): Provides $196 million for a COLA of 
3.93 percent for apportionments and selected categorical programs. 

 

 Enrollment Growth: Provides $142 million for 3 percent enrollment growth (to 
fund about 34,000 additional FTE students). 

 

 Other Augmentations: Includes $20 million one-time funding to create new 
vocational curricula that link K-12 and community college classroom work. 
Also, sets aside an additional $31.4 million that would be added to general 
apportionments, contingent on the Board of Governors’ adequately 
responding to legislation requiring the development of a district-level 
accountability proposal. 

 

 Technical Reductions: Reduction of $90.1 million which adjusts for increased 
fee and property tax estimates.  
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Figure 3 

Higher Education Enrollment 

Full-Time Equivalent Students 

Change 

 
Actual 

2003-04 
Budgeted 
2004-05 

Proposed 
2005-06 Amount Percent 

University of California      
Undergraduate 155,754 155,647 159,730 4,083 2.6% 
Graduate 32,874 32,963 33,860 897 2.7 
Health sciences 13,268 12,366 12,386 20 0.2 

 UC Totals 201,896 200,976 205,976 5,000 2.5% 

California State University      
Undergraduate 278,774 272,419 279,207 6,788 2.5% 
Graduate/postbacalaurate 52,931 51,701 53,016 1,315 2.5 

 CSU Totals 331,705 324,120 332,223 8,103 2.5% 

California Community Colleges 1,108,348 1,142,987 1,177,276 34,289 3.0% 

Hastings College of the Law 1,261 1,250 1,250 — — 

  Grand Totals 1,643,210 1,669,333 1,716,725 47,392 2.8% 

For CCC, the Governor proposes no increase in student fees. Resident
students at CCC would continue to pay $26 per unit—the lowest fee in the
country. Proposed student fees are shown in Figure 4, and are discussed in
more detail later in this chapter.

Student Financial Aid. The Governor’s budget provides $746 million
in General Fund support for SAC, primarily for the Cal Grant programs.
This reflects an increase of $156 million from the revised current-year level.
About two-thirds of this increase would be used to backfill a reduction in
funding from the Student Loan Operating Fund (SLOF). About $147 mil-
lion in surplus funding in the SLOF was used on a one-time basis in the
current year to achieve General Fund savings. For 2005-06, the Governor
proposes a smaller one-time shift of $35 million from the SLOF. The re-
maining increase in General Fund support for SAC is largely due to higher
fees at UC and CSU (which are covered by Cal Grants) and a projected
increase in the number of Cal Grant awards.
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Figure 4 

Annual Education Fees for Full-Time Resident Studentsa 

Change From 2004-05 

 
Actual 

2003-04 
Actual 

2004-05 
Proposed 
2005-06 Amount Percent 

University of California      
Undergraduate $4,984 $5,684 $6,141 $457 8% 
Graduate 5,219 6,269 6,897 628 10 

Select professional programsb     
 Nursing 8,389 8,389 9,105 716 9 
 Pharmacy 10,339 14,139 15,027 888 6 
 Medicine 14,013 18,513 19,532 1,019 6 
 Business 14,824 19,324 20,368 1,044 5 

Hastings College of the Law $13,735 $18,750 $19,725 $975 5% 

California State University      
Undergraduate $2,046 $2,334 $2,520 $186 8% 
Teacher education 2,256 2,706 2,922 216 8 
Graduate 2,256 2,820 3,102 282 10 

California Community Colleges $540 $780 $780 — — 

a Fees shown do not include campus-based fees. 
b The University of California currently charges special fee rates for nine professional programs—including the four shown. 

The Governor's budget proposes to charge a special rate ($10,897) for three additional programs—Public Health, Public 
Policy, and International Relations and Pacific Studies. 
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BUDGET
ISSUES

Higher Education

INTERSEGMENTAL:
HIGHER EDUCATION “COMPACT”

The Governor’s 2005-06 budget proposal generally follows a “compact”
between the Governor and the University of California (UC) and the California
State University (CSU), agreed to in spring 2004. In return for specific funding
commitments over the next six years, UC and CSU have agreed to meet
various performance expectations negotiated with the Governor. Below, we
explain our concerns with the Governor’s compact and advise the Legislature
to disregard it for budgeting purposes. Instead, we recommend the
Legislature continue to use the annual budget process as a mechanism to
fund its priorities and to hold the segments accountable for fulfilling the
mission assigned to them by the Master Plan for Higher Education.

Background
In 1960, the state adopted a fiscal and programmatic roadmap for higher

education in the form of the Master Plan for Higher Education. This docu-
ment defines California’s higher education goals and outlines strategies
for achieving them. The guiding principle expressed in the Master Plan is
that all qualified Californians should have the opportunity to enroll in
high quality, affordable institutions of higher education. To achieve this
goal, the Master Plan addresses various overarching matters, including
governance structures and mission differentiation. It also establishes guide-
lines for eligibility pools, transfer policies, enrollment planning, facility
utilization, financial aid, and other policy areas. The Master Plan has proven
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to be a remarkably enduring planning document, enjoying bipartisan sup-
port since its adoption. Starting in the mid-1990s, the state’s public univer-
sities have entered into a series of nonbinding funding compacts to try to
gain greater fiscal and programmatic stability.

Previous Higher Education Funding Agreements. In 1995, UC and CSU
entered a four-year compact with the Wilson Administration following
several years of fiscal uncertainty caused in large part by the state’s eco-
nomic recession. Under the agreement, the Governor committed to request
at least a specified level of General Fund revenue in his annual budget
proposals to support base budget increases, enrollment growth, and other
priorities. In return, UC and CSU agreed to meet certain program objec-
tives. Desiring to extend this arrangement, UC and CSU negotiated a new
agreement with the Davis Administration in 1999. This agreement, known
as the “Partnership,” contained many of the same provisions of the previ-
ous compact. The Partnership agreement lasted from 1999 through 2003.

Previous Agreements Did Not Deliver Expected Funding. The Partner-
ship agreement included provisions for a 5 percent annual base increase
for UC and CSU. However, the state experienced a pronounced fiscal de-
terioration, caused by significantly lower-than-expected revenues. As a
result, the Governor proposed in the May Revision to his 2001-02 budget to
provide UC and CSU with a 2 percent base increase instead of the 5 per-
cent called for under the Partnership. The following year he proposed a
1.5 percent base increase—again, less than outlined in the agreement. As
shown by these and other experiences, the provisions of the segments’
funding agreements are primarily expressions of intent at a point in time.
They have not and cannot guarantee budgetary predictability to the public
universities.

Development of the Current Agreement. In developing his budget pro-
posal for 2004-05, the Schwarzenegger Administration confronted an esti-
mated $17 billion General Fund shortfall. The Governor proposed to make
up for some of this with General Fund reductions for UC and CSU, much of
which was “backfilled” with revenue from student fee increases. While
this budget proposal was being deliberated in the Legislature, the Gover-
nor developed a new compact with UC and CSU to provide annual budget
increases beginning in 2005-06. The 2004-05 budget adopted by the Legis-
lature approved some of the Governor’s proposals for reductions at UC
and CSU and significantly modified a few of them. The enacted budget
made no reference to the compact.

Major Terms of the Current Agreement. The current compact would
guide the Governor’s budget proposals for the public universities through
2010-11. As Figure 1 shows, the compact establishes annual funding tar-
gets, including base increases of 3 percent (increasing to 4 percent in 2007-08
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and 5 percent in 2008-09), 2.5 percent annual increases in enrollment fund-
ing, and annual fee increases that would generate additional funding to be
used at the segments’ discretion. As part of the compact, the segments
agree to meet various programmatic expectations and to provide annual
reports with specified information. (These are outlined in Figure 2 (see
next page) and discussed in further detail later in this section.)

Figure 1 

Major Funding Provisions of the  
Governor's Compact With UC and CSU 

 2005-06 2006-07 2007-08 2008-09 2009-10 2010-11 

General Fund Augmentations 
Base increase  3.0% 3.0% 4.0% 5.0% 5.0% 5.0% 
Enrollment growth  2.5 2.5 2.5 2.5 2.5 2.5 

Student Fee Increases 
Undergraduate fees 8.0% 8.0% —a —a —a —a 

Graduate fees (minimum increase) 10.0 10.0 —b —b —b —b 

Other Provisions 

Phase in excess course unit fee (over five-year period ending in 2008-09). 
Full funding of lease-revenue debt service, annuitant health benefits, and other expenses. 
General obligation bond support of $345 million per segment, per year, for capital outlay. 

a Starting in 2007-08, undergraduate fees are to change at the same rate as per capita personal income. The compact  
permits fees to increase further—up to 10 percent—if required by “fiscal circumstances.”  

b Graduate student fees are dependent on the development of a fee policy in which graduate fees gradually increase to 
150 percent of undergraduate fees. 

CONCERNS WITH THE COMPACT

The Governor’s budget proposal for higher education largely is guided
by his compact. Below, we identify several concerns with it.

Compact’s Funding Targets Are Disconnected From Master Plan
The compact’s funding expectations for enrollment growth, base in-

creases, and student fees have no direct link to funding needs derived from
the Master Plan.

No Link Between Master Plan and Compact’s Enrollment Targets. The
Master Plan provides guidance on eligibility criteria for each of the higher
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education segments. Specifically, UC is directed to accept students from
the top one-eighth (12.5 percent) of high school graduates, CSU from the
top one-third (33.3 percent) of high school graduates, and community col-
leges are to accept all applicants 18 years of age and older who can benefit
from attendance. A recent report by the California Postsecondary Educa-
tion Commission (CPEC) showed that in 2003, UC and CSU’s eligibility
criteria were not aligned with the eligibility targets outlined in the Master
Plan. According to CPEC’s analysis, UC drew its students from the top
14.4 percent of high school graduates (exceeding its 12.5 percent target by
about one-seventh) and CSU drew its students from the top 28.8 percent of
high school graduates (falling short of its 33.3 percent target by a similar
proportion).

Figure 2 

Major Accountability Provisions of the  
Governor's Compact With UC and CSU 

  

  Meet Master Plan eligibility targets. 

  Complete lower division major preparation agreements by the end  
of 2005-06. 

  Provide summer instruction to at least 40 percent of the average 
fall/winter/spring enrollment by 2010-11. 

  Improve student persistence and graduation rates. 

  Improve supply of science and mathematics teachers. 

  Approve college preparatory courses that integrate academics with  
technical content. 

  Strengthen community service programs. 

  Provide accountability report on various performance measures  
annually to the Legislature and Governor. 

The annual increases in enrollment called for in the compact show no
obvious link to the Master Plan’s eligibility targets. They appear neither to
address the mismatch between the Master Plan eligibility targets and cur-
rent practice nor to mesh with projected growth in the college-age popula-
tion over the next few years. Instead, the compact would provide UC and
CSU identical fixed levels of annual enrollment growth for the term of the
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agreement. In contrast, we believe the Legislature should make enrollment
funding decisions annually to provide the segments with the resources
necessary to meet their Master Plan eligibility targets.

No Link Between Master Plan and Compact’s Base Increases. The state’s
public universities, like other institutions, experience increases in their
program costs due to inflation. In order to maintain the Master Plan’s com-
mitment to support quality academic programs, therefore, the Legislature
periodically increases the segments’ base budgets. To maintain the same
purchasing power, these base increases would generally track an infla-
tionary index such as the state and local deflator. The Governor’s agree-
ment with the segments, however, prescribes specific base increases through
2010-11, irrespective of the rates of inflation the segments will actually
experience. Under the Governor’s agreement with UC and CSU, the proposed
base increases might match, exceed, or fall behind the annual rate of inflation.

We believe the Legislature should consider increasing the public uni-
versities’ base budgets to adjust for the effects of inflation during annual
budget hearings. Such consideration should weigh providing these in-
creases against competing budget priorities. In this way, the Legislature
maintains flexibility in the allocation of budget resources.

Compact’s Fee Targets Are Arbitrary. The State Constitution confers on
the Board of Regents the power to set student fee levels for UC, and the
Legislature statutorily confers on the Board of Trustees the power to set fee
levels for CSU. Both universities in recent years have determined fee levels
as a response to the state’s fiscal situation. For example, in the late 1990s,
the public universities reduced fees—despite a strong economy and bur-
geoning financial aid opportunities—because state General Fund revenue
was available to substitute for some fee revenue. Over the last couple of
years, UC and CSU have raised student fees significantly to compensate
for General Fund reductions. The Governor’s agreement with the segments
prescribes annual fee increases through 2010-11. Specifically, the compact
proposes 8 percent fee increases in undergraduate fees in 2005-06 and
2006-07, with subsequent increases based on the change in per capita per-
sonal income. Graduate fees would increase by at least 10 percent in 2005-06
and 2006-07, with the segments committing to “make progress” in subse-
quent years toward the goal of raising graduate fees to 150 percent of un-
dergraduate fees. This policy would ensure that fee increases are relatively
moderate and predictable, but it does not provide an underlying policy
rationale for the actual fee levels.

We believe the Legislature should instead adopt a long-term fee policy
that results in students paying a fixed percentage of their total education
costs each year. The size of the students’ share would be a policy choice for
the Legislature to make. This policy would provide an underlying ratio-
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nale for fee levels, ensure moderate and gradual fee increases, and reflect
underlying costs.

Compact Would Place Higher Education Funding on “Autopilot”
Compact Seeks Routine Increases. Rather than allowing for an annual

review to reassess budget assumptions, the Governor’s compact seeks au-
tomatic spending increases for UC and CSU. By prescribing specific tar-
gets for enrollment growth and base budget increases, the compact attempts
to lock into place specific funding levels, thereby putting higher education
on autopilot. As shown in Figure 3, by the final year of the compact, UC
and CSU’s General Fund support is projected to increase by about $2 bil-
lion from the 2004-05 level. When combined with student fee revenue, total
resources for UC and CSU would increase by more than more $3.2 billion.
In contrast, our projections of population growth and inflation suggest
that UC and CSU would require an additional $1.8 billion in 2010-11, or
about 60 percent of the increase called for by the compact. (Note: These
figures do not include other increases that would be provided under the
compact—such as funding for annuitant health benefits and capital out-
lay-related expenses.)

Figure 3 

Funding Expectations Under Governor's Compacta 

Additional Funding Above 2004-05 Level 
(In Millions) 

 2005-06 2006-07 2007-08 2008-09 2009-10 2010-11 

Additional General 
Fund support 

$208 $439 $739 $1,119 $1,551 $2,013 

Additional student  
fee revenue 

251 504 658 829 1,005 1,205 

  Totals $459 $943 $1,397 $1,948 $2,556 $3,218 
a Base increases, fee increases, and enrollment growth only. The compact calls for undefined levels  

of additional General Fund support to cover other cost increases. 

Budget Process Should Be Followed. The Legislature makes budget
decisions within a context of changing fiscal, economic, and policy condi-
tions. Unanticipated challenges, including natural disasters and economic
downturns, require annual reassessments of funding needs as part of the
budget process. To better accommodate these unexpected situations, as
well as any policy changes the Legislature may want to implement, we
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believe the Legislature should reject the compact’s autopilot approach and
continue to use the annual budgetary process to allocate resources to the
segments.

Compact’s Accountability Provisions Are Inadequate
While we agree that accountability is an important issue directly con-

nected with budgeting, we believe the accountability provisions referenced
in the Governor’s compact are inadequate for several reasons.

Compact’s Accountability Lacks Explicit Goals and Measures. The
Governor’s agreement with the public universities includes performance
measures as a means to monitor UC and CSU’s progress toward meeting
certain goals. Program goals and performance measures are important com-
ponents of any successful accountability system. However, to be effective,
goals should describe the desired outcomes or impact. Similarly, measures
should directly relate to a specific goal, be quantifiable, and focus on results.

Although the compact makes an effort to measure various activities
and outputs, it does not provide enough detail in the goals it hopes to
achieve or in the measures it suggests to determine performance. For ex-
ample, the compact lists a goal of “utilization of systemwide resources.”
Proposed measures of this goal include “faculty honors and awards,” “in-
formation on technology transfer,” and “instructional activities per faculty
member.” Using the criteria mentioned above, the proposed goal of utiliza-
tion of systemwide services does not provide enough clarity about expected
results. The lack of clarity, in turn, precludes the development of measures
that accurately gauge progress toward the goal.

Compact’s Accountability Not Focused on Outcomes. The Governor’s
agreement with the public universities includes output measures, which
are concerned with the number of goods produced, rather than outcome
measures, which focus on program results and impact on society. For ex-
ample, the segments are expected to report the number of degrees awarded
and instructional activities per faculty member. Although outputs are im-
portant, ultimately it is outcomes that provide insight into how well a pro-
gram meets its mission.

Conclusion
The Master Plan for Higher Education serves as the state’s framework for

higher education. Since 1960, the Legislature, Governor, and public educa-
tion segments have looked to the Master Plan for guidance on the opera-
tion and support of the state’s public institutions of higher education. The
Governor’s budget proposal is based on an agreement he made with UC
and CSU. The funding targets of this compact have no explicit link to the
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objectives outlined in the Master Plan. We recommend the Legislature con-
tinue to use the annual budget process as a mechanism to fund its priori-
ties and to hold the segments accountable for fulfilling the mission as-
signed to them by the Master Plan for Higher Education.
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INTERSEGMENTAL:
HIGHER EDUCATION

ENROLLMENT GROWTH AND FUNDING

The Governor’s budget proposes $88.7 million to fund 2.5 percent
enrollment growth at the University of California (UC) and the California
State University (CSU). This amount would provide $7,588 in General Fund
support for each additional student at UC and $6,270 for each additional
student at CSU. The proposed budget also provides $142 million for a
3 percent increase of enrollment at California Community Colleges. In this
section, we (1) review current-year enrollment levels at UC and CSU,
(2) analyze the Governor’s proposed enrollment growth and funding rates
for 2005-06, and (3) recommend alternatives to those funding rates.

HIGHER EDUCATION ENROLLMENT TRENDS

In 2003, approximately 2.2 million students (headcount) were enrolled
either full-time or part-time at the University of California (UC), the Califor-
nia State University (CSU), and California Community Colleges (CCC). This
is equal to roughly 1.7 million full-time equivalent (FTE) students. (We de-
scribe the differences between headcount and FTE in the accompanying text
box.) Figure 1 (see next page) displays actual headcount enrollment for the
state’s public colleges and universities for the past 40 years. The figure
shows that enrollment grew rapidly through 1975 and then fluctuated
over the next two decades. Since 1995, enrollment grew steadily until a
slight decline in 2003. As we discuss in the “California Community Col-
leges” section of this chapter, this decline was largely made up of part-time
community college students who were taking relatively few courses. De-
spite this drop in headcount, there was a much smaller decline in commu-
nity college FTE enrollment from 2002 to 2003.
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Full-Time Equivalent (FTE) Versus Headcount Enrollment
In this analysis, we generally refer to FTE students, rather than

headcount enrollment. Headcount refers to the number of individual
students attending college, whether they attend on a part-time or full-
time basis. In contrast, the FTE measure converts part-time student at-
tendance into the equivalent full-time basis. For example, two half-time
students would be represented as one FTE student. In 2003-04, on aver-
age, one headcount enrollment equaled 0.88 FTE at the University of
California, 0.75 FTE at the California State University, and 0.68 FTE at
California Community Colleges.

Headcount measures are typically used to reflect the number of
individuals participating in higher education. On the other hand, FTE
measures better reflect the costs of serving students (that is, the number
of course units taken) and is the preferred measure for state budgeting
purposes.

Figure 1

California Public Higher Education Enrollmenta

Headcount (In Millions)

0.5

1.0

1.5

2.0

2.5

65 70 75 80 85 90 95 00

a Includes the University of California, the California State University, and the California 
   Community Colleges.
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Enrollment Down in 2004-05, But Master Plan Intact
As a reference point to guide legislative and executive decisions, the

Master Plan for Higher Education (adopted by the Legislature in 1960 and
periodically reassessed) established admission guidelines that remain the
state’s official policy today. Each year, UC and CSU typically accommo-
date all eligible freshman applicants. In enacting the 2004-05 budget, the
Legislature rejected the Governor’s proposal not to admit some eligible
freshmen, and instead required that UC and CSU accommodate all eligible
students as called for in the Master Plan. (See accompanying box for fur-
ther information about this proposal.)

The 2004-05 Budget Act nevertheless included reductions to budgeted
enrollment levels at both UC and CSU.

• For UC, the budget established a total enrollment target of 200,976
FTE students. However, as indicated in Figure 2, this amount is
about 900 students fewer than the number of students actually
served in the prior year.

Figure 2

UC Enrollment Trends

Full-Time Equivalent Students

180,000

190,000

200,000

210,000

2003-04 2004-05 2005-06

Budgeted Enrollment

Actual/Planned Enrollment

202,628 201,896 200,976 201,621

205,976 205,976
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• For CSU, the budget established a total enrollment target of 324,120
FTE students. However, as indicated in Figure 3, this amount is
about 7,600 FTE students fewer than the number of students actu-
ally served in the prior year.

Despite the above reductions to budgeted enrollment levels at UC and
CSU, the state has been able to maintain the Master Plan’s commitment to
college access. Specifically, the segments indicate that no eligible appli-
cants were denied admission to the universities as a whole in 2004-05. (We
recognize, however, that some eligible applicants were not admitted to their
preferred campus as happens every year.)

Redirection of UC Freshmen to Community Colleges
In his January budget proposal for 2004-05, the Governor proposed

to reduce new freshman enrollment at the University of California (UC)
and the California State University (CSU) in order to achieve General
Fund savings. Under this proposal, these freshmen would have been
redirected to the lower-cost community colleges, with those students
being promised eventual admission to a UC or CSU campus after com-
pleting a transfer program. In recognition of the Governor’s proposal,
UC redirected about 5,700 eligible freshman applicants to the commu-
nity colleges in the spring of 2004. In contrast to UC, CSU did not at any
time redirect eligible freshman applicants to the community colleges.

In enacting the 2004-05 budget, the Legislature rejected the Gover-
nor’s proposal to require the redirection of freshman enrollment, insist-
ing instead that UC and CSU accommodate all eligible students. Ac-
cordingly, UC subsequently offered freshman admission to the 5,700
(formerly) redirected students. Students were admitted to one of UC’s
campuses (which might not be a campus to which a student had ap-
plied). All these students were still provided the option to first attend a
community college as part of a voluntary redirection program estab-
lished by Chapter 213, Statutes of 2004 (SB 1108, Committee on Budget
and Fiscal Review). Of the 5,700 redirected students, about 1,500 decid-
ed to enroll at UC as freshmen, and about 500 students chose to partic-
ipate in the voluntary redirection program. All students participating
in the program in 2004-05 will have their fees waived during their first
two years at a community college. After 2004-05, only financially needy
students will have their community college fees waived.
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Figure 3

CSU Enrollment Trends

2003-04 Through 2005-06
Full-Time Equivalent Students
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324,120 324,120a
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aThis represents the number of students CSU plans to enroll in the current year. Unlike UC, CSU 
  could not provide an estimate on the number of students actually enrolled at this point in time.

Disconnect Between Enrollment Funding and Actual Enrollment
The budgeted enrollment levels funded in each year’s budget are tar-

gets for which funding is provided. Because the number of eligible stu-
dents enrolling at the segments cannot be predicted with complete accu-
racy, in any given year UC and CSU typically serve slightly more or less
FTE students than budgeted. Recently, however, actual enrollment has de-
viated more significantly from funded levels. As we discussed in our Analysis
of the 2004-05 Budget Bill (page E-182), for example, CSU enrolled signifi-
cantly fewer students than it was funded for in 2003-04. This was because
the university redirected a significant amount of enrollment funding to
essentially “backfill” budget reductions in other program areas. Although
not in the same magnitude, UC also redirected some enrollment funding to
other purposes in 2003-04.

In recognition of the above disconnect between the number of students
funded at each segment and the number of students actually enrolled, the
Legislature adopted provisional language as part of the 2004-05 Budget Act
to ensure that UC and CSU use enrollment funding for enrollment. Specifi-
cally, the 2004-05 budget required that UC and CSU report to the Legisla-
ture by March 15, 2005, on whether they met their current-year enrollment
targets (200,976 FTE students for UC and 324,120 FTE student for CSU). If
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the segments do not meet these goals, the Director of the Department of
Finance (DOF) is to revert to the General Fund the total amount of enrollment
funding associated with the share of the enrollment goal that was not met.

At the time of this writing, UC is projected to exceed its budgeted en-
rollment target by roughly 600 FTE students, for a total of 201,621 FTE
students. The CSU was unable to provide an estimate of the actual number
of students currently enrolled at the university. However, the university
tells us it expects to meet its current-year enrollment target.

GOVERNOR’S BUDGET PROPOSAL

The budget requests a total of $225.4 million in General Fund support
to increase enrollment at UC , CSU, and CCC. The $225.4 million total con-
sists of:

• $37.9 million to UC for 2.5 percent enrollment growth (or 5,000
FTE students) above current-year budgeted enrollment, which is
based on a marginal General Fund cost of $7,588 per additional
student. (This amount includes funding for 1,000 new FTE stu-
dents at the Merced campus, which will open in fall 2005.)

• $50.8 million to CSU for 2.5 percent enrollment growth (or 8,103
FTE students) above current-year budgeted enrollment, which is
based on a marginal General Fund cost of $6,270 per additional
student.

• $142 million (Proposition 98) to CCC for 3 percent enrollment
growth (or 34,000 FTE students) above current-year budgeted en-
rollment, which is considerably higher than the statutory growth
rate of 1.89 percent. (We further discuss enrollment at CCC in the
“California Community Colleges” section of this chapter.)

DETERMINING ENROLLMENT GROWTH FUNDING FOR 2005-06

One of the principal factors influencing the state’s higher education
costs is the number of students enrolled at the three public higher educa-
tion segments. Typically, the Legislature and Governor provide funding in
the annual budget act to support a specific level of enrollment growth at
the state’s public higher education segments. The total amount of enroll-
ment growth funding provided each year is based upon a per-student fund-
ing rate multiplied by the number of additional FTE students. For example,
the Governor’s budget proposes a per-student funding rate of $6,270 for
8,103 additional students at CSU, for a total of $50.8 million.
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As earlier noted, the proposed budget includes a total of $88.7 million
for 2.5 percent enrollment growth at UC and CSU. In reviewing the
Governor’s enrollment growth funding proposal, the Legislature must de-
termine the following:

• How much enrollment growth (or additional students) to fund at
UC and CSU for 2005-06?

• How much General Fund support to provide the segments for each
additional student (commonly known as the “marginal cost”)?

Below, we examine each of these issues and make recommendations
concerning the Governor’s enrollment funding proposals.

HOW MUCH ENROLLMENT GROWTH SHOULD BE FUNDED?

Determining the amount of additional enrollment to fund each year
can be difficult. Unlike enrollment in compulsory programs such as el-
ementary and secondary school, which corresponds almost exclusively
with changes in the school-age population, enrollment in higher educa-
tion responds to a variety of factors. Some of these factors, such as popula-
tion growth, are beyond the control of the state. Others, such as higher
education funding levels and fees, stem directly from state policy choices.
Although the Master Plan sets eligibility targets, it is often difficult to accu-
rately predict factors that affect the level of demand for higher education.
As a result, most enrollment projections have had limited success as pre-
dictors of actual enrollment demand.

In general, there are two main factors influencing enrollment growth
in higher education:

• Population Growth. Other things being equal, an increase in the
state’s college-age population causes a proportionate increase in
those who are eligible to attend each segment. Population growth,
therefore, is a major factor driving increases in college enrollment.
Most enrollment projections begin with estimates of growth in the
student “pool,” which for the rest of this decade is expected to range
from a little more than 1 percent to about 2.5 percent annually.

• Participation Rates. For any subgroup of the general population,
the percentage of individuals who enroll in college is that
subgroup’s college participate rate. California’s participation rates
are among the highest in the nation. Specifically, California cur-
rently ranks fourth (tied with four other states) in college enroll-
ment among 18- to 24-year-olds, and first among 25- to 49-year-
olds. However, predicting future changes to participation rates is
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difficult because students’ interest in attending college is influ-
enced by a number factors (including student fee levels, availabil-
ity of financial aid, and the availability and attractiveness of other
postsecondary options).

 Provide 2 Percent Enrollment Growth
Based on our demographic projections, we recommend the Legislature

reduce the Governor’s proposal for budgeted enrollment growth for the
University of California and the California State University from 2.5 percent
to 2 percent. Our proposal should easily allow the segments to accommodate
enrollment growth next year due to increases in population, as well as modest
increases in college participation.

 If college participation rates remain constant for all categories of stu-
dents next year, we project that enrollment at UC and CSU will grow roughly
1.5 percent from 2004-05 to 2005-06. (See accompanying text box for a de-
scription of the demographics-based methodology we developed to esti-
mate future higher education enrollment levels.) Since this projection is
driven solely by projected population growth, it should serve as a starting
point for considering how much enrollment to fund in 2005-06. In other
words, the Legislature can evaluate how various related budget and policy
choices could change enrollment compared to this baseline. We note that
over the years the Legislature has taken deliberate policy actions (such as
funding student outreach programs and expanding the availability of fi-
nancial aid) to increase college participation rates. Consistent with these
actions, the state has provided funding for enrollment growth in some of
those years that significantly exceeded changes in the college-age popula-
tion.

In view of the Legislature’s interest in increasing college participation,
we recommend funding 2 percent enrollment growth at UC and CSU for
the budget year. This is about one-third higher than our estimate of popu-
lation-driven enrollment growth, and therefore should easily allow the
segments to accommodate enrollment growth next year due to increases in
population, as well as modest increases in college participation. More im-
portantly, our recommended 2 percent growth rate helps preserve the
Legislature’s priority that UC and CSU accommodate all eligible students
(as called for in the Master Plan).

Accordingly, we recommend that the Legislature reduce the Governor’s
proposed enrollment growth for UC and CSU from 2.5 percent to 2 percent.
(In the next section on per-student funding rates, we discuss the General
Fund savings associated with reducing the Governor’s proposed growth rate.)
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Ensuring That Enrollment Targets Are Met
We recommend the Legislature adopt budget bill language specifying

enrollment targets for both the University of California and the California
State University, in order to protect its priority to increase higher education
enrollment.

Although the Governor’s budget would increase funded enrollment
by 2.5 percent at UC and CSU, the total number of students the segments in
fact would serve in 2005-06 is not clear. This is because the proposed bud-
get bill departs from recent practice and does not hold the segments ac-
countable for meeting a specific budgeted enrollment target.

LAO Higher Education Enrollment Projections
In our demographically driven model, we calculate the ethnic, gen-

der, and age makeup of each segment’s student population, and then
project separate growth rates for each group based on statewide demo-
graphic data. For example, we estimated a distinct growth rate for Asian
females between 18 and 24 years of age, and calculated the resulting
additional higher education enrollment this group would contribute
assuming constant participation rates. When all student groups’ pro-
jected growth rates are aggregated together, we project that demograph-
ically driven enrollment at the University of California and the Califor-
nia State University will grow annually between 1.4 percent and 2 per-
cent from 2005-06 through 2009-10. In terms of the budget year (2005-
06), we project enrollment growth of roughly 1.5 percent at the two
university segments.

In addition to underlying demographics, enrollment growth is af-
fected by participation rates—that is, the proportion of eligible students
who actually attend the segments. Participation rates are difficult to
project because they can be affected by a variety of factors—state enroll-
ment policies, the job market, and changes in students and their fami-
lies’ financial situations. We have assumed that California’s participa-
tion rates will remain constant. This is because the state’s rates have
been relatively flat over recent years, and we are not aware of any evi-
dence supporting alternative assumptions. We do acknowledge that par-
ticipation rates could change to the extent that the Legislature makes var-
ious policy choices affecting higher education. Our projections merely pro-
vide a baseline reflecting underlying population trends. We believe that
our enrollment projections are valuable not as a prediction of what will
happen, but as a starting point for considering higher education funding.

705



E - 166 Education

2005-06 Analysis

We believe that the Legislature, the Governor, and the public should
have a clear understanding of how many students are funded at UC and
CSU in the annual budget act. Additionally, the segments should be ex-
pected to use enrollment funding provided by the state for that purpose
and be held accountable for meeting their annual enrollment targets as
adopted by the Legislature. If UC or CSU does not meet its goal, the amount
of enrollment funding associated with the enrollment shortfall should re-
turn to the state’s General Fund. However, under the Governor’s proposal,
the segments would have the flexibility to reduce enrollments at their dis-
cretion regardless of the Legislature’s priority to increase enrollment. As
previously discussed, there has been a disconnect in recent years between
funded and actual enrollment. This is because the segments have redi-
rected enrollment funding away from serving additional students essen-
tially to maintain services in other program areas.

For the above reasons, we recommend the Legislature establish spe-
cific enrollment targets (based on our recommended 2 percent enrollment
growth) and accountability provisions for UC and CSU. We propose lan-
guage for 2005-06 that is similar to what was adopted in 2004-05. First, we
propose the Legislature add the following provision to Item 6440-001-0001:

The amount appropriated in Schedule (1) includes funding for the
University of California to enroll 204,996 full-time equivalent (FTE)
students. The Legislature expects the university to enroll this number of
FTE students during the 2005-06 academic year. The university shall
report to the Legislature by March 15, 2006, on whether it has met the
2005-06 enrollment goal. If the university does not meet this goal, the
Director of the Department of Finance shall revert to the General Fund
the total amount of enrollment funding associated with the share of the
enrollment goal that was not met.

Similarly, we also recommend adding the following provision
to Item 6610-001-0001:

The amount appropriated in Schedule (1) includes funding for the
California State University to enroll 330,602 full-time equivalent (FTE)
students. The Legislature expects the university to enroll this number of
FTE students during the 2005-06 academic year. The university shall
report to the Legislature by March 15, 2006, on whether it has met the
2005-06 enrollment goal. If the university does not meet this goal, the
Director of the Department of Finance shall revert to the General Fund
the total amount of enrollment funding associated with the share of the
enrollment goal that was not met.
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HOW MUCH GENERAL FUND SUPPORT

SHOULD BE PROVIDED FOR EACH ADDITIONAL STUDENT?

In addition to deciding the number of additional FTE students to fund
in 2005-06, the Legislature must also determine the amount of funding to
provide for each additional FTE student at UC and CSU. Given recent prac-
tice, this funding level would be based on the marginal cost imposed by
each additional student for additional faculty, teaching assistants (TAs),
equipment, and various support services. The marginal cost is less than
the average cost because it reflects what are called “economies of scale”—
that is, certain fixed costs (such as for central administration) which may
change very little as new students are added to an existing campus. The
marginal costs of a UC and CSU education are funded from the state Gen-
eral Fund and student fee revenue. (A similar, but distinct, approach is
used for funding enrollment growth at community colleges.)

The current practice has been for the state to provide a separate fund-
ing rate for each higher education segment. In other words, the state uses a
model of differential funding—providing separate funding rates for dis-
tinct categories of students—based on which higher education segment
the student attends. (As we discuss below, the state in the past has pro-
vided separate funding rates based on education level and type of instruc-
tion.) As discussed above, the Governor’s budget for 2005-06 proposes to
provide $7,588 in General Fund support for each additional student at UC
and $6,270 for each additional student at CSU.

Background on the Development of the
Marginal Cost Methodology

For many years, the state has funded enrollment growth at UC and
CSU based on the marginal cost of instruction. However, the formula used
to calculate the marginal cost has evolved over the years. In general, the
state has sought to simplify the way it funds enrollment growth. As we
discuss below, the state has moved from utilizing a large number of com-
plex funding formulas for each segment to a more simplified approach for
calculating enrollment funding that is more consistent across the two uni-
versity systems.

UC and CSU Used Different Methodologies Before 1992
From 1960 through 1992, CSU’s enrollment growth funding was deter-

mined by using a separate marginal cost rate for each type of enrollment
category (for example, lower division lecture courses). In other words, the
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different marginal cost formulas took into account education levels—lower
division, upper division, and graduate school—and “instructional modes”
(including lecture, seminar, laboratories, and independent study). Each
year, CSU determined the number of additional academic-related positions
needed in the budget year (based on specific student-faculty ratios) to meet
its enrollment target. These data were used to derive the separate marginal
cost rates. Unlike the current methodology, the marginal cost formulas be-
fore 1992 did not account for costs related to student services and institu-
tional support. The state made funding adjustments to these budget areas
independent of enrollment funding decisions.

Similar to CSU, annual enrollment growth funding provided to UC
before 1992 was based on the particular mix of new students, with differ-
ent groups of students funded at different rates. However, UC’s methodol-
ogy for determining the marginal cost of each student was much less com-
plex than CSU’s methodology and did not require different rates based on
modes of instruction. The university only calculated separate funding rates
for undergraduate students, graduate students, and for each program in
the health sciences based on an associated student-faculty ratio. For ex-
ample, the marginal cost of hiring faculty for new undergraduate students
was estimated by dividing the average faculty salary and benefits by 17.48
FTE students (the undergraduate student-faculty ratio at the time). Each
marginal cost formula also estimated the increased costs of library support
due to enrolling additional students. As was the practice for CSU, how-
ever, UC’s marginal cost formulas did not account for costs related to stu-
dent services and institutional support.

Legislature Called for New Methodology in 1990s
Beginning in 1992-93, the Legislature and Governor suspended the

above marginal cost funding practices for UC and CSU. While the state did
provide base budget increases to the universities, it did not provide fund-
ing specifically for enrollment growth during that time. In the Supplemental
Report of the 1994 Budget Act, the Legislature stated its intent that, begin-
ning in the 1996-97 budget, the state would return to the use of marginal
cost as the basis for funding enrollment. Specifically, the language required
representatives from UC, CSU, DOF, and our office to review the 1991-92
marginal cost formulas and propose improvements that could be used in
developing the 1996-97 budget. The working group had two primary goals:
(1) updating the calculations to more accurately reflect actual costs and (2)
establishing more consistency between segments in the methods used to
fund enrollment growth. This work coincided with CSU’s efforts to sim-
plify the university’s budget development process, streamline budget for-
mulas, and increase the system’s budget discretion.
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After a series of negotiations in 1995, the four agencies developed a
new methodology for estimating the amount of funding needed to support
each additional FTE student. The new methodology was first implemented
in 1996-97 and has generally been used to calculate enrollment funding
ever since. Some of the key features of this methodology include:

• Single Marginal Cost Formula for Each Segment. Enrollment growth
funding is no longer based on differential funding formulas by
education level and academic program. Instead, each university
segment uses one formula to calculate a single marginal cost that
reflects the costs of all the system’s education levels and academic
programs. For instance, a fixed student-faculty ratio (as adopted
in the budget act) helps determine the faculty costs associated with
each additional student (regardless of education level). Thus, the
state currently provides a different per-student funding rate de-
pending only on which higher education segment that student
attends. (See nearby text box for a review of the different types of
differential funding and their potential benefits and drawbacks.)

• Marginal Cost for Additional Program Areas. The working group
concluded that the marginal cost formula should include addi-
tional cost components beyond salaries for faculty, teaching assis-
tants, and other academic support personnel. As a result, the cur-
rent formula takes into account the marginal costs for eight pro-
gram areas—faculty salary, faculty benefits, TAs, academic sup-
port, instructional support, student services, institutional support,
and instructional equipment. These program costs are based on
current-year funding and enrollment levels, and then discounted
to adjust for fixed costs that typically are not affected by year-to-
year changes in enrollment.

• Student Fee Revenue Adjustments. In addition, the working group
suggested that both the General Fund and student fee revenue
should contribute toward the total marginal cost. This is because
fee revenue is unrestricted, and is thus used for general purposes
the same as General Fund revenue. It also reflects the state’s policy
that students and the state should share in the cost of education.
Therefore, under the methodology, a portion of the student fee rev-
enue that UC and CSU anticipate from the additional students is
subtracted from the total marginal cost in order to determine how
much General Fund support is needed from the state for each ad-
ditional FTE student.
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Instituting a More Differential Funding System
Our office recently examined various options to modify Califor-

nia’s existing higher education funding practices in a way that differ-
entiates funding in other ways than just by segment. (Currently, the
state also provides different funding rates for credit and noncredit cours-
es at the community colleges.) The most common factors other states
use to differentiate among enrollments are as follows:

• Differential Funding by Education Level. The most common
practice among states is to provide a different funding rate for
lower division students, upper division students, and gradu-
ate students. Funding rates generally increase as students ad-
vance to higher education levels, reflecting the higher costs
typically incurred at those levels.

• Differential Funding by Academic Program. Another common
method is to distinguish funding based upon a program’s cost.
This means providing higher funding rates for more costly pro-
grams (such as nursing).

• Differential Funding by Mode of Instructional Delivery. Some
states provide different funding rates for lecture and labora-
tory courses. Because they often require expensive equipment
and materials, as well as a lower student-faculty ratio, labora-
tory courses typically are much more costly than lecture courses
and therefore are associated with higher funding rates.

The different forms of differential funding are not mutually exclu-
sive. That is, California could redesign its enrollment funding system
around any combination of the above factors. For example, it might
retain its existing distinctions and incorporate new funding rates for
undergraduate and graduate students enrolled in lecture and laborato-
ry courses. A myriad of other combinations are possible.

Potential Advantages and Disadvantages. Differentiated funding
systems more accurately account for specific differences in education
costs. They can also increase transparency, strengthen accountability,
and ensure comparable funding for comparable services. Despite these
benefits, more differentiated funding systems can also have potential
drawbacks. Depending upon how they are designed, some systems
may create more complexity without improving the budget process. In
particular, too many enrollment categories can limit flexibility and increase
administrative burden.
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Recent Departure From the 1995 Marginal Cost Methodology

After the above marginal cost methodology was developed in 1995, UC
and CSU used it every fall to estimate the amount of funding they would
require for each additional FTE student enrolled in the coming year. (If
necessary, the estimate is later updated to reflect revised current-year ex-
penditures.) From 1996-97 through 2003-04, these amounts were in turn
used in the annual budget act to fund enrollment growth at UC and CSU.
However, the budgets adopted for the current year (2004-05) and proposed
for the budget year (2005-06) depart from this practice and rely on a slightly
different methodology used by DOF.

Different Methodology Used for CSU in 2004-05 Budget. The 2004-05
Budget Act included new enrollment funding for CSU based on DOF’s
calculation of a marginal General Fund cost of $5,662 per additional FTE
student. According to CSU, however, the 1995 methodology would have
called for $5,773 in General Fund support per student. (This is the rate
approved by the CSU Board of Trustees as part of its budget request to the
Governor.) The DOF’s calculation departs from the 1995 methodology in
that it is based on funding and enrollment levels proposed for 2004-05,
rather than as budgeted in 2003-04.

Unexplainable Methodology Proposed for UC in Governor’s 2005-06
Budget. For 2005-06, the Governor proposes to provide $7,588 in General
Fund support for each additional student at UC. However, it is unclear
how the administration calculated this per-student funding rate. At the
time of this analysis, DOF staff could neither substantiate nor explain the
methodology it used to derive the $7,588 proposed marginal cost. In a de-
parture from past practices, DOF staff declined to provide the specific for-
mulas and data supporting its proposal. Thus, we are unable to conclude
whether the administration is proposing an entirely new methodology for
UC in the budget year. As we discuss below, UC calculated a different
marginal cost rate as part of its 2005-06 budget request.

LAO Recommendations Based on 1995 Methodology

Using our marginal cost estimates for enrollment growth based on the
agreed-upon 1995 methodology and our proposed 2 percent enrollment
growth, we recommend deleting $21.3 million from the combined
$88.7 million requested in the budget for enrollment growth. Our proposal
would leave sufficient funding to provide $7,180 for each additional
University of California student and $5,999 for each additional California
State University student. (Reduce Item 6440-001-0001 by $9.4 million and
Item 6610-001-0001 by $11.9 million.)
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Until the Legislature approves a new marginal cost methodology, we
believe that it should fund enrollment growth at UC and CSU in the 2005-06
budget that is aligned with the 1995 methodology. Using our marginal cost
estimates for enrollment growth based on the agreed-upon 1995 methodol-
ogy, we recommend alternatives to the Governor’s proposed funding rates.

Provide $7,108 in General Fund Support for Each Additional UC Stu-
dent. As discussed above, it is unclear how the administration calculated
its proposed marginal General Fund cost of $7,588 for each additional
student at UC. More importantly, as we discuss below, this rate is consider-
ably different from our estimate of what would be called for under the
marginal cost methodology developed in 1995. As part of its 2005-06 bud-
get request to the Governor this past fall, the UC Board of Regents ap-
proved a marginal General Fund cost of $7,528 per FTE student that is
based on the 1995 marginal cost methodology (see Figure 4).

Figure 4 

University of California (UC) 
2005-06 Marginal Cost Calculation 

(As Requested by UCa) 

Basic Cost Components 
(Based on Initial 2004-05 Costs) 

Average Cost 
Per FTEb 

Discount  
Factor 

Marginal Cost 
Per FTEb 

Faculty salary  $2,876c — $2,876  
Faculty benefits 619 — 619 
Teaching assistants salary 653 — 653 
Instructional equipment 266 — 266 
Instructional support 3,903 10% 3,512 
Academic support 1,102 35 716 
Student services 1,079 20 863 
Institutional support 1,896 50 948 

 Totals $9,425 — $10,454 
Less student fee revenue — — -$2,926d 

State Funding Per Student — — $7,528 
a The Governor's budget proposes a different marginal General Fund cost for UC ($7,588). At the time 

of this analysis, the administration was unable to explain its cost calculations. 
b Full-time equivalent.  
c Based on an annual salary of $53,780 (Assistant Professor, Step 3) and a student-faculty ratio of 18.7:1. 
d Based on a percentage of the total marginal cost per FTE student that equals the percentage of UC's 

operating budget that is funded from student fee revenue. 
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However, since UC calculated this rate several months ago, it does not
reflect current legislative policies and expenditure data. For example, as
part of the 2004-05 budget package, the Legislature approved the Governor’s
proposal to increase the student-faculty ratio at UC from 19.7:1 to 20.7:1 in
order to achieve ongoing General Fund savings. As noted in Figure 4, how-
ever, the faculty salary and benefits included in the university’s own mar-
ginal cost calculation is based on a student-faculty ratio of 18.7:1. In addi-
tion, the average cost per FTE student for instructional support, academic
support, and institutional support reflect initial planning estimates for the
current year. (The Governor’s budget for 2005-06 displays revised funding
data for 2004-05.) After making the above adjustments, we calculate a mar-
ginal General Fund cost at UC of $7,108 based on the 1995 methodology.

Provide $5,999 in General Fund Support for Each Additional CSU Stu-
dent. Figure 5 displays a simplified version of the marginal cost calcula-
tions used by CSU to estimate the $6,270 per FTE student funding rate
proposed in the Governor’s budget for 2005-06. As noted in the figure, the

Figure 5 

California State University (CSU) 
2005-06 Marginal Cost Calculation 

(As Requested by CSU and Funded in Governor's Budget) 

Basic Cost Components 
(Based on 2004-05 Costs) 

Average Cost 
Per FTEa 

Discount 
Factor 

Marginal Cost 
Per FTEa 

Faculty salary  $3,079b — $3,079  
Faculty benefits 1,114 — 1,114 
Teaching assistants salary 358 — 358 
Instructional equipment 142 — 142 
Instructional support 799 10% 719 
Academic support 1,360 15 1,156 
Student services 1,066 20 853 
Institutional support 1,507 35 980 

 Totals $9,425  — $8,401  
Less student fee revenue — — -$2,131c 

State Funding Per Student — — $6,270  
a Full-time equivalent. 
b Based on an annual salary of $58,196 (Associate Professor, between Steps 7 and 8) and a  

student-faculty ratio of 18.9:1.  
c Based on a percentage of the total marginal cost per FTE student that equals the percentage of 

CSU's operating budget that is funded from student fee revenue. 
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identified costs associated with faculty salary and benefits assume a stu-
dent-faculty ratio of 18.9:1. However, as was done for UC, the Legislature
in the last two budget acts increased the student-faculty ratio at CSU as a
cost-cutting measure. Specifically, the 2004-05 Budget Act assumed
$53.5 million in General Fund savings from increasing the student-faculty
ratio by 5 percent (from 19.9:1 to 20.9:1). In effect, this higher ratio means
that fewer new faculty positions are necessary to teach a cohort of addi-
tional students than otherwise would be needed with a lower ratio. Thus,
an increase in the student-faculty ratio effectively reduces the marginal
cost per additional FTE student. We estimate that a student-faculty ratio of
20.9:1 results in a marginal General Fund cost of $5,999 for CSU.

In view of the above technical adjustments, we recommend the Legisla-
ture provide $7,180 in General Fund support for each additional student at
UC and $5,999 for each additional student at CSU. (See Figure 6 for a de-
tailed description of our marginal cost calculations.) Given our earlier pro-
posal to fund enrollment growth at a rate of 2 percent at both UC and CSU,

Figure 6 

LAO Marginal Cost Recommendations 

(Based on 1995 Marginal Cost Methodology) 

Marginal Cost Per FTEa 

Basic Cost Components UC CSU 

Faculty salaryb $2,598 $2,784 

Faculty benefitsb 559 1,008 
Teaching assistants salary 653 358 
Instructional equipment 266 142 
Instructional support 3,578 719 
Academic support 596 1,156 
Student services 863 853 
Institutional support 758 980 

 Totals $9,871 $7,999 
Less student fee revenue -$2,763 -$2,000 

State Funding Per Student $7,108 $5,999 
a Full-time equivalent. 
b Based on a student-faculty ratio of 20.7:1 at the University of California (UC) and 20.9:1 at the Cali-

fornia State University (CSU). Also based on costs for an Assistant Professor (Step 3) at UC and an 
Associate Professor (between Steps 7 and 8) at CSU, as called for in the 1995 methodology. 
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we therefore recommend reducing the proposed General Fund augmenta-
tion for enrollment growth by a total of $21.3 million, including $9.4 mil-
lion from UC and $11.9 million from CSU. Under our proposal, the seg-
ments would still receive sufficient funding to cover the estimated costs of
enrollment growth due to increases in population and college participation.

Legislative Review of Marginal Cost Methodology Needed

We believe the Legislature should revisit and reassess the marginal
cost methodology. Specifically, we recommend the Legislature direct our
office, in consultation with representatives from the Department of Finance,
the University of California, and the California State University, to review
the current system of funding new enrollment and propose modifications for
use in the development of future budgets.

The Legislature’s most recent review of the Master Plan (in 2002) called
for an assessment of the existing marginal cost formula. According to the
2002 Joint Committee to Develop a Master Plan for Education, “The State
should analyze the appropriateness of modifying the current marginal
cost approach for funding all additional enrollments in public colleges
and universities, to account for contemporary costs of operations, differing
missions and functions, and differential student characteristics that affect
costs in each sector.” Such a review is particularly important at this time
because the Governor in his budget proposal is already deviating from the
1995 marginal cost methodology for UC. We also note that the segments
themselves have expressed concern in the past about the adequacy of the
existing marginal cost methodology.

Obviously, there are many ways to calculate the marginal General Fund
cost for each additional student at UC and CSU. Based on our assessment
of the current marginal cost methodology (as developed in 1995), we have
developed a series of principles to guide the Legislature in determining
how to more effectively fund the increased costs associated with enroll-
ment growth. Figure 7 (see next page) outlines the principles, which we
discuss in further detail below.

Comparable Formulas for UC and CSU. We recognize that there are
instances where it is reasonable to have different formulas for the seg-
ments, particularly in recognition of their differing missions and costs.
However, under the current methodology, there is an unexplainable differ-
ence between the segments regarding the formulas used to adjust for fixed
costs in two program areas (academic support and institutional support).
For example, CSU’s methodology includes a higher percentage of institu-
tional support costs. (Institutional support primarily includes funding for
the central administration offices of university presidents and chancel-

715



E - 176 Education

2005-06 Analysis

lors.) Based on our conversations with the segments, we find no analytic
reason why cost increases for institutional support would be different at
the two segments.

Include Only Program Costs Linked to Enrollment Growth. The mar-
ginal cost formula should include only program costs that tie directly to
enrollment growth. For example, the marginal cost should include fund-
ing to purchase instructional equipment for the additional students, but
not to replace or upgrade existing equipment for use by existing students.
Legislative decisions regarding funding for such nonenrollment-growth-
related costs should be made independent of marginal cost funding. More-
over, there also may be some costs not included in the current marginal cost
formula which increase when a university enrolls an additional student.
Such costs (for instance, related to operation and maintenance services)
might appropriately be added to the marginal cost methodology.

Figure 7 

Guiding Principles for Marginal Cost Funding 

  

  Comparable Formulas for the University of California (UC) and the 
California State University (CSU). To the extent possible, the 
calculation of the different variable costs (such as for institutional support) 
should be consistent across the two university systems. 

  Include Only Program Costs Linked to Enrollment Growth. Since 
marginal cost funding is intended to support the various costs that UC 
and CSU will incur in enrolling one additional full-time equivalent (FTE) 
student, the marginal cost formula should include only program costs that 
increase with enrollment growth. 

  Input Data Should Reflect Actual Costs. In order to appropriately 
budget for enrollment growth, the expenditure and enrollment data used 
to calculate the marginal cost for UC and CSU should reflect actual costs.  

  Accurately Account for Available Student Fee Revenue. In order to 
determine how much General Fund support is needed from the state for 
each additional FTE student, the marginal cost formula should “back out” 
the fee revenue that UC and CSU anticipate collecting from each student. 

Input Data Should Reflect Actual Costs. The expenditure and enroll-
ment data used to calculate the marginal cost at UC and CSU should ap-
propriately reflect actual costs. For example, the costs for additional fac-
ulty and TAs should be determined based on current data regarding the
salaries and benefits of existing personnel. We note that a key component
of the current marginal cost methodology is an underlying assumption
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that the annual salary of a TA at CSU is roughly 50 percent of an entering
faculty member’s annual salary. For 2005-06, this translates to an esti-
mated annual TA salary of about $38,000. According to the CSU Chancellor’s
Office, however, the average annual salary for a TA is currently only $7,180
(about 12 percent of an entering faculty member’s salary). This means that
the state is currently overbudgeting the marginal cost of hiring additional
TAs. Conversely, there may be certain program costs that are not fully funded
under the existing marginal cost formula.

Accurately Account for Available Student Fee Revenue. In order to de-
termine how much General Fund support is needed from the state for each
additional FTE student at UC and CSU, the marginal cost formula must
“back out” the fee revenue that the segments anticipate collecting from
each student. Under the current methodology, this is based on the percent-
age of the university’s entire operating budget that is supported by student
fee revenue. For example, if fee revenue makes up 40 percent of UC’s bud-
get for 2004-05, then fee revenue would be deemed to support 40 percent of
the total marginal cost for 2005-06. The remaining 60 percent would be
funded by the state’s General Fund. A different approach could simply be
to adjust the marginal cost based on the fee revenue collected for each FTE
student (regardless of education level).

Moreover, the total amount of fee revenue collected by the segments is
not always accounted for in the current methodology. For example, UC
does not include the revenue collected from nonresident tuition when ad-
justing for fee revenues. Since the different program costs are based on
expenditures from all fund sources (including nonresident tuition), then
the marginal cost formula should include the supplemental fee paid by
nonresident students in order to accurately determine the state’s share of
the total marginal cost. (An alternative approach would be to exclude non-
resident tuition altogether from the marginal cost calculations.)

In conclusion, we recommend the Legislature direct our office, in consul-
tation with DOF, UC, and CSU to review the current process of determining the
amount of funding to provide for each additional FTE student and propose
any modifications for use in the development of future budgets.
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INTERSEGMENTAL:
STUDENT FEES

Currently, the state has no student fee policy. Instead of making fee
decisions based upon an explicit agreement as to share of cost or an
assessment of other specified factors (such as fee levels at similar
institutions), the state has made fee decisions based almost entirely on
the state’s fiscal situation—raising fees in bad fiscal times and lowering
them in good fiscal times. Given the recent volatility in fee levels and
disparity in cost burden among student groups over time, both the
Governor and Legislature worked in 2004-05 to develop a state fee policy.
Despite these efforts, fee legislation was not enacted. We continue to
recommend the state adopt a fee policy that designates explicit share-of-
cost targets. This policy then could be used to guide annual fee decisions.

Below, we describe the Governor’s fee agreements with the University
of California (UC) and the California State University (CSU), identify our
concerns with them, and list the Governor’s specific budget-year fee pro-
posals. We then describe a share-of-cost fee policy and illustrate how the
Legislature could use this policy to make its budget-year fee decisions.
Next, we discuss the Governor’s treatment of new fee revenue—treatment
that is inconsistent with general budgeting standards—and highlight a
technical budgeting error related to excess-unit fee revenue. We conclude
with a discussion of community college fees.

Lack of Fee Policy Has Resulted in Volatility and Disparity
Figure 1 shows, in inflation-adjusted dollars, student fees as a share of

total education support costs. During the early 1990s recession, students’
average share of cost increased notably—peaking between 1993 and 1995.
Undergraduates at UC, for example, were paying 21 percent of their total
education costs in 1994-95 compared to 10 percent in 1990-91. Similarly,
California Community College (CCC) students were paying 13 percent of
their total education costs in 1993-94 compared to 3 percent three years earlier.
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Figure 1

Lack of Fee Policy Has Resulted in 
Volatility and Disparity

2004-05 Inflation-Adjusted Dollars
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Students’ average share of cost declined for the next six to seven years.
For example, CSU undergraduates’ share of cost fell from 17 percent in
1994-95 to 12 percent in 2001-02. Students’ share of cost, as well as fee
levels themselves, declined despite increases in education costs, burgeon-
ing financial aid opportunities, a strong economy, and a nationwide trend
toward higher fees. Fees declined despite California’s public institutions
charging much less than similar public institutions. At the same time,
California was the only state in the country that was not maximizing its
receipt of federal Pell Grant monies and one of few states not maximizing
federal tax credit benefits.

Since 2001-02, students’ share of cost for both undergraduates and
graduate students has increased at all three segments. Despite these in-
creases, students’ share of cost remains small, fee levels still are low com-
pared to similar institutions, and California continues not to maximize its
receipt of federal financial aid funding.

Partly because of this recent volatility in fees, the Legislature passed
a major fee bill in 2004 (AB 2710, Liu). Though the bill was vetoed, it rep-
resented a significant step toward developing a state fee policy. (Please
see the nearby gray box for a summary of the bill.)

Governor Makes Agreement With UC and CSU on Student Fees
The Governor’s compact with UC and CSU, which is not binding on

the Legislature but which he nonetheless uses for budgeting purposes,
contains the following components.

• Undergraduate Fees to Increase on Annual Basis. After increas-
ing 14 percent in the current year, undergraduate fees would in-
crease by 8 percent in 2005-06 and 8 percent in 2006-07. Annually
thereafter, undergraduate fees would increase consistent with the
change in California per capita income. Use of this index, how-
ever, could be suspended during difficult fiscal times and fees
allowed to increase by as much as 10 percent.

• Graduate and Professional School Fees to Increase Annually
Based Upon Multiple Factors. Graduate fee decisions would be
determined annually after considering the average fee charged
at comparison institutions, students’ share of cost, the total cost
of attendance, the need to preserve or enhance the quality of cer-
tain graduate programs, and the state’s need for additional work-
ers in particular occupations. Overlaying these factors is a target
that graduate academic fees be 50 percent more than undergradu-
ate fees. This differential, developed with the segments’ input, is to
account for the higher costs of providing graduate education.
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• Segments to Determine Institutional Aid Set Aside. For undergradu-
ates, the budget would assume between 20 percent and 33 percent
of new fee revenue is set aside for financial aid. For graduate stu-
dents, the segments apparently would have complete discretion to
set aside for financial aid any amount of their choosing.

• New Fee Revenue Not Accounted for in Budget. New fee revenue
essentially would be unbudgeted. That is, the segments would be
allowed full discretion in deciding how to spend additional fee
revenue. They would not be required to use any new fee monies for
state-identified priorities.

Legislature Tried to Enact Fee Policy During Last Session
In the 2004 session, the Legislature passed a fee policy, AB 2710

(Liu), which the Governor vetoed. Assembly Bill 2710 included three
primary policy guidelines, which, in many respects, echoed former state
fee policies.

• Cost to Be Shared. The bill declared that the total cost of edu-
cation should be a shared responsibility of students and the
state, with the state bearing the preponderance of the cost.

• Changes to Be Gradual, Moderate, and Predictable. The bill
emphasized that fee increases should take place gradually,
be moderate in magnitude, and clearly anticipated, with stu-
dents given sufficient advance notice.

• Fee Levels to Be Based on Share of Cost and Related Factors.
The bill also specified that the total cost of education, stu-
dents’ share of cost, and families’ ability to pay should be con-
sidered when setting fee levels.

Assembly Bill 2710 was distinct from earlier state fee policies in
that it suggested share-of-cost targets. Undergraduate fees were not
to exceed 40 percent of overall education costs at the University of
California (UC) and 30 percent of overall costs at the California State
University (CSU). To this end, students’ share of cost was to be calcu-
lated annually and presumably incorporated into fee-setting discus-
sions. The Governor vetoed the bill because he felt it was “inconsis-
tent” with the provisions of his compact with UC and CSU.
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Governor’s Agreement Has Serious Shortcomings
We have three major concerns with the Governors’ fee agreements with

UC and CSU.

No Rational Basis for Determining UC and CSU Undergraduate Fees.
The Governor’s agreement assumes the 2003-04 fee was the “right” fee for
UC and CSU and hereafter merely needs to be adjusted annually consis-
tent with families’ ability to pay. Given UC and CSU’s 2003-04 under-
graduate fee levels were (1) the lowest of all their public comparison insti-
tutions, (2) substantially beneath the comparison-institution average
(20 percent lower at UC and 51 percent lower at CSU), and (3) represented
a small share of total education cost (26 percent of total education costs at
UC and 21 percent at CSU), it is unclear why the state would want to
essentially lock them in place.

No Rational Institutional Aid Policy. The Governor’s agreement al-
lows the segments broad discretion to budget for institutional aid with-
out any associated expectation that they justify their decisions. That is,
the Governor’s agreement does not require the segments to document
their need and identify the amount required to cover it—seemingly dis-
regarding even the most basic budgeting standards. Moreover, the seg-
ments are effectively granted authority to augment their institutional aid
programs without the typical state-level discussion of competing priori-
ties (whether it be the Cal Grant program, other higher education priori-
ties, or other state priorities). Please see the nearby box for a more detailed
discussion of our concerns with the segments’ institutional aid set aside.

Treatment of New Fee Revenue Translates Into Autopilot Budgeting.
Perhaps the most significant problem with the Governor’s compact is its
treatment of new fee revenue. In contrast to past practice, the Governor’s
budget proposal does not consider new fee revenue as available to meet
needs identified in the state budget. Instead, the Governor’s compact would
fund all identified budgetary needs entirely with General Fund support, al-
lowing the segments to use all their new fee revenue for whatever additional
purposes they deemed worthwhile. This approach allows the segments rou-
tinely to receive significantly more total revenue than is needed to cover the
normal cost increases resulting from enrollment growth and inflation.

Fee Agreement Used to Justify All Budget-Year Fee Proposals
The Governor’s budget contains several fee proposals. The justifica-

tion given for these proposals is that they are consistent with his compact
with UC and CSU. The major fee proposals are to increase:

• Resident undergraduate fees at UC and CSU by 8 percent.
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• Resident graduate fees at UC and CSU by 10 percent.

• Resident professional schools at UC and Hastings College of the
Law from 5 percent to 9 percent, depending on the program. Addi-

Institutional Aid Decisions Need Better Justification
As we have discussed in previous years, we do not think the state

(or the segments) should budget for institutional financial aid by set-
ting aside an arbitrary percentage of new fee revenue. This set-aside
approach has no rational policy basis and has resulted in funding lev-
els that are disconnected from identified needs. For example, between
2002-03 and 2003-04, the state augmented the Cal Grant Entitlement
program by $88 million (or 37 percent) to cover enrollment growth
and undergraduate fee increases at the University of California (UC)
and the California State University (CSU). Despite providing finan-
cial aid increases sufficient to offset costs through the Cal Grant pro-
gram, UC and CSU’s own undergraduate institutional aid budgets
increased $130 million (or 54 percent) due to set asides from fee in-
creases. It is unclear what financial aid purposes were served by the
set-aside funds that were not explicitly addressed by the Legislature
through its Cal Grant funding decisions.

The fee set-aside approach also disregards basic budgeting stan-
dards for accountability and hinders legislative oversight. For exam-
ple, when asked for information about the institutional aid set aside,
the segments could estimate neither the number of need-based insti-
tutional aid recipients nor the average institutional aid award for the
prior, current, or budget years. In lieu of this approach, we continue to
recommend the elimination of fixed percentage fee set asides. Instead,
the segments should be required to provide the Legislature with evi-
dence of their student aid needs and justification for any requested
augmentation. In the absence of better information or more sophisti-
cated forecasting tools, we recommend the Legislature address any
shortfalls in undergraduate financial aid by augmenting the Cal Grant
program (sufficient to cover enrollment growth and fee increases, as
is longstanding practice). Since the Cal Grant program does not ad-
dress graduate financial need, it would be appropriate for the Legisla-
ture to consider providing additional resources to the segments in this
area, given growth in graduate students and proposed graduate fee
increases. (For additional detail about the segments’ institutional aid
programs and the set-aside approach, please see “The Institutional
Aid Set Aside,” 2004-05 Analysis of the Budget Bill, pages E-228 to E-233.)

723



E - 184 Education

2005-06 Analysis

tionally, three programs—Public Health, Public Policy, and Interna-
tional Relations and Pacific Studies—would begin charging supple-
mental professional school fees for the first time, resulting in much
higher year-to-year percent increases (61 percent) for these programs.

Total nonresident charges at UC and CSU would increase due to these
proposed increases in resident fees, which essentially represent base
charges for nonresident students. In addition, for UC undergraduates, the
budget assumes nonresident tuition (which essentially represents a supple-
mental charge) would increase by 5 percent. Figure 2 compares 2004-05
undergraduate and graduate fee levels with the proposed 2005-06 levels,
and Figure 3 (see page E-186) provides comparable information for profes-
sional school fees.

Adopt Share-of-Cost Fee Policy
We recommend the state adopt a fee policy for the University of

California, California State University, and California Community
Colleges that sets certain targets for the share of education cost to be
paid by students.

To address the problems with the state’s existing fee-setting practices
and the Governor’s fee agreements with the segments, we recommend
the state adopt a share-of-cost fee policy. Most importantly, a share-of-
cost fee policy would provide both an underlying rationale for fee levels
and a mechanism for annually assessing these levels. In doing so, it would
promote clear expectations about fee levels and consistent treatment of
student cohorts over time. It also would create incentives for students to
hold the segments accountable for keeping costs low and quality high,
and it would formally recognize the private as well as public benefits of
higher education.

Promotes Clear Expectations and Consistent Treatment. A share-of-
cost fee policy would make explicit the share of total education costs that
nonfinancially needy students would be expected to bear. (Financially
needy students meeting certain academic and age criteria would con-
tinue to receive aid sufficient to cover education fees.) Once the share-of-
cost target was achieved, it would be maintained over time. For example,
if nonneedy UC undergraduates were expected to pay 40 percent of their
total education costs, fees would be adjusted annually such that students
continued to pay 40 percent of total costs (without the need to rely upon
any specific inflationary index). The central advantages of this approach
are that nonneedy students would have clear expectations about the share
of cost they would be expected to bear and student cohorts would be treated
consistently over time.
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Figure 2 

Summary of Governor's  
Undergraduate and Graduate Fee Proposals 

(Systemwide Charges for Full-Time Studentsa) 

Change  

 
2004-05 
Actual 

2005-06 

Proposed Amount Percent 

University of California     
Resident Charge     
Undergraduates $5,684 $6,141 $457 8% 
Graduates 6,269 6,897 628 10 
Nonresident Charge     
Undergraduates $22,640 $23,961 $1,321 6% 
Graduates 21,208 21,858 650 3 

California State University     
Resident Charge     
Undergraduates $2,334 $2,520 $186 8% 
Teacher education students 2,706 2,922 216 8 
Graduates 2,820 3,102 282 10 
Nonresident Charge     
Undergraduates $12,504 $12,690 $186 1% 
Graduates 12,990 13,272 282 2 

California Community Colleges     

Resident chargeb $780 $780 — — 

Nonresident chargec 4,470 4,530 $60 1% 

a Reflects only systemwide charges. Does not include campus-based fees. 
b Reflects $26 per unit charge. 
c Nonresident students are charged on a per-unit basis (as are resident students). In 2004-05, the 

nonresident per-unit rate was $149. This rate is projected to increase to $151 in 2005-06. 

Strengthens Accountability. A share-of-cost fee policy would link fee
levels to total education costs. As costs increased, fees would increase along
with them. In other words, a portion of any increase in the cost of education
would be automatically passed on to nonneedy students in the form of
higher fees. Students and their families, therefore, would have a much
greater incentive to hold their campuses accountable for keeping costs low
and quality high.
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Figure 3 

Summary of Governor's  
Professional School Fee Proposals 

(Systemwide Charges for Full-Time Studentsa) 

Change  

 
2004-05  

Budget Act 
2005-06 

Proposed Amount Percent 

University of California     
Resident Charge     
Business/management $19,324 $20,368 $1,044 5% 
Law 19,113 20,150 1,037 5 
Medicine 18,513 19,532 1,019 6 
Dentistry 18,024 19,029 1,005 6 
Veterinary medicine 16,029 16,974 945 6 
Optometry 14,139 15,027 888 6 
Pharmacy 14,139 15,027 888 6 
Theater, film, and television 11,249 12,051 802 7 
Nursing 8,389 9,105 716 9 
Public health 6,269 10,092 3,823 61 

New programsb 6,269 10,092 3,823 61 
Nonresident Charge     
Business/management $31,569 $32,613 $1,044 3% 
Law 31,358 32,395 1,037 3 
Medicine 30,758 31,777 1,019 3 
Dentistry 30,269 31,274 1,005 3 
Veterinary medicine 28,274 29,219 945 3 
Optometry 26,384 27,272 888 3 
Pharmacy 26,384 27,272 888 3 
Theater, film, and television 23,494 24,296 802 3 
Public health 20,963 22,337 1,374 7 

New programsb 20,963 22,337 1,374 7 
Nursing 20,634 21,350 716 3 

Hastings College of the Law     
Resident charge $18,750 $19,725 $975 5% 
Nonresident charge 30,950 30,950 — — 

a Reflects only systemwide charges. Does not include campus-based fees. In 2004-05, average campus-
based fees ranged from $1,199 in public health programs to $4,101 in the veterinary medicine program. 

b Public health, public policy, and international relations and pacific studies. 
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Formally Recognizes That Higher Education Is Shared Responsibility
With Shared Benefits. The fee policies the state adopted in 1985 and 1990
both indicated that higher education should be a shared responsibility
among students and the state. A share-of-cost fee policy explicitly recog-
nizes the private returns of higher education by asking nonneedy students
to contribute some portion toward their education costs. Clearly, individu-
als receive significant private benefits from higher education. Although
establishing causality is difficult, a high correlation exists between level of
education and personal earnings. For example, compared to those with
only a high school education, the median earnings for adults with an asso-
ciate degree is 22 percent higher. The median earnings for adults with a
baccalaureate degree is 62 percent higher, and the median earnings of pro-
fessional degree-holders is more than 200 percent greater. Unsurprisingly,
higher education institutions across the country commonly use potential
earnings (one key measure of private benefits) to determine appropriate
cost-sharing arrangements.

Other Factors Might Be Considered to Provide Fuller Context. Although
we think an explicit share-of-cost target would be the simplest, most con-
sistent, and most defensible factor to use in setting and adjusting fees, the
Legislature might want periodically to consider fee levels in the context of
other factors—including fees at comparison institutions, the quality of spe-
cific education programs, the need for additional workers in particular
occupations, and federal financial aid policies. This periodic review would
help the Legislature better assess how well the share-of-cost fee policy was
meeting various policy objectives.

Use Share-of-Cost Approach to Assess Budget-Year Fee Levels
We recommend the Legislature assess the Governor’s budget-year fee

proposals in light of their effect on students’ share of cost. In most cases,
the proposals would make at least some progress toward the share-of-
cost targets specified in AB 2710 (Liu).

Below, we assess each of the Governor’s fee proposals.

 Increasing Resident Undergraduate Fees by 8 Percent Progresses To-
ward AB 2710 Share-of-Cost Targets. Figure 4 (see next page) shows resi-
dent fees as a percent of total operating costs for each of the three segments.
As the figure shows, UC and CSU’s proposed fee increases for resident
undergraduates would increase students’ share of total cost slightly. While
the share of cost at UC and CSU would remain below the targets specified in
AB 2710, some progress would be made toward eventually reaching them.
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Figure 4 

Resident Fees as a Share of Total Education Costs 
At California's Public Colleges and Universities 

 
2003-04 
Actual 

2004-05 
Budgeted 

2005-06 
Proposed 

Undergraduates    
University of California (UC)    
Cost of education $19,144 $19,859 $20,087 
Resident fees  4,984 5,684 6,141 
Fee as a percent of cost 26.0% 29.0% 31.0% 
California State University (CSU)    
Cost of education $9,699 $10,312 $10,601 
Resident fees  2,046 2,334 2,520 
Fee as a percent of cost 21.0% 23.0% 24.0% 
California Community Colleges    
Cost of education $4,343 $4,698 $4,883 
Resident fees  540 780 780 
Fee as a percent of cost 12.4% 16.6% 16.0% 

Graduates    
UC    
Cost of education $28,716 $29,788 $30,130 
Resident fees  5,219 6,269 6,897 
Fee as a percent of cost 18.0% 21.0% 23.0% 
CSU    
Cost of education $14,549 $15,468 $15,902 
Resident fees  2,256 2,820 3,102 
Fee as a percent of cost 16.0% 18.0% 20.0% 

Undergraduate Fees Would Remain Low Relative to Comparison Insti-
tutions. The proposed resident undergraduate fee increases likely would
not affect UC and CSU’s ranking compared to similar institutions. As Fig-
ure 5 shows, of UC’s four public comparison institutions, only the State
University of New York, Buffalo campus had a lower fee level in 2004-05.
The UC undergraduate rate was more than $1,000 below the average of its
public comparison institutions. Assuming fees at the comparison institu-
tions increase in 2005-06 at the same average rate they increased last year,
the UC undergraduate rate would remain more than $1,000 below the com-
parison-institution average. At CSU, even with the proposed 8 percent fee
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increase, its fee would very likely remain the lowest of all its public com-
parison institutions and only about one-half of the average of these com-
parison institutions.

Figure 5 

UC and CSU's Resident Undergraduate Fees  
Low Relative to Comparison Institutions 

 
2004-05  
Actual 

2005-06  
Proposed/  
Projecteda 

UC and Its Public Comparison Institutions 

University of Michigan $8,722 $9,323 
University of Illinois 7,944 8,491 
Average 7,341 7,846 
University of Virginia 6,790 7,258 
UC 6,312 6,769 
State University of New York 5,907 6,314 

CSU and Its Public Comparison Institutions 

Rutgers University $8,869 $9,652 
University of Maryland, Baltimore 8,020 8,728 
University of Connecticut 7,490 8,151 
Cleveland State University 6,618 7,202 
State University of New York, Albany 6,383 6,946 
University of Wisconsin, Milwaukee 5,835 6,350 
Wayne State University 5,819 6,333 
Average 5,656 6,155 
Illinois State University 5,588 6,081 
George Mason University 5,448 5,929 
University of Texas, Arlington 5,093 5,543 
North Carolina State University 4,260 4,636 
University of Colorado, Denver 4,160 4,527 
Georgia State University 4,154 4,521 
Arizona State University 4,066 4,425 
University of Nevada, Reno 3,034 3,302 
CSU 2,916 3,102 
a Reflects Governor's budget proposals for UC and CSU. For comparison institutions, adjusts 2004-05 

fee levels by the average prior-year growth rate (6.9 percent for UC's comparison institutions and 
8.8 percent for CSU's comparison institutions). 
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Increasing Graduate Fees by 10 Percent Makes Slight Progress Toward
Target Differential. As shown in Figure 4, the graduate fee proposal would
result in slight increases in graduate students’ share of cost. These shares,
however, would remain quite low. For example, even with a 10 percent fee
increase, nonneedy graduate students at CSU would be bearing only one-
fifth of their total support costs. Moreover, graduate students’ share of cost
would remain below that of undergraduates. It is unclear why the state
would ask nonneedy undergraduates to bear a larger share of their educa-
tion cost than nonneedy graduate students.

Graduate Fees Likely to Remain Lowest of Comparison Institutions. In
addition, UC and CSU’s graduate fees are even further below their com-
parison institutions (in both dollar and percentage terms) than undergradu-
ate fees. The CSU 2004-05 rate, for example, is approximately $600 lower
than the next lowest comparison institution and $4,300 less than the aver-
age of the comparison institutions. As Figure 6 shows, UC and CSU’s gradu-
ate fees currently are the lowest of all their comparison institutions, and, even
with the proposed 2005-06 fee increases, would very likely remain the lowest.

Over Next Several Years, Slightly Larger Graduate Fee Increases Would
Help Address Existing Disparities. In short, graduate fees represent an even
smaller share of cost than undergraduate fees, and, relative to undergradu-
ate fees, are even further below their comparison institutions. Moreover,
graduate fees are not yet 50 percent higher than undergraduate fees, a tar-
get agreed upon by the segments. To address these existing disparities, the
Legislature may want to institute slightly higher graduate fee increases
over the next several years.

Inconsistent Treatment of Nonresident Students. Figure 7 (see page
E-192) summarizes the fees paid by nonresident students at the three seg-
ments. As the figure shows, nonresident undergraduates at UC and CSU
currently are paying substantially more than full cost, and nonresident
students at CCC (largely because of statutory requirements) are paying just
about full cost. By comparison, nonresident graduate students at UC and
CSU are paying considerably less than full cost.

Over Next Several Years, Larger Nonresident Graduate Fee Increases
Would Help Align With Full Cost. It is unclear why the state currently is
providing a substantial subsidy to nonresident graduate students. A share-
of-cost fee policy might have all nonresident students pay full cost. If this
were to be the state’s policy, then the Legislature would want to increase
nonresident graduate tuition more quickly over the next several years while
holding nonresident undergraduate tuition steady. Both actions would
help align nonresident charges with full cost.
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Figure 6 

UC and CSU'S Resident Graduate Fees  
Lowest of Comparison Institutions 

 
2004-05  
Actual 

2005-06 
Proposed/ 
Projecteda 

UC and Its Public Comparison Institutions 

University of Michigan $13,585 $15,204 
Average 10,138 11,346 
State University of New York 9,455 10,582 
University of Virginia 9,200 10,296 
University of Illinois 8,310 9,300 
UC 7,928 8,556 

CSU and Its Public Comparison Institutions 
University of Maryland, Baltimore $13,500 $15,466 
Rutgers University 10,846 12,425 
Wayne State University 9,978 11,431 
Cleveland State University 9,308 10,663 
State University of New York, Albany 8,949 10,252 
University of Connecticut 8,476 9,710 
University of Wisconsin, Milwaukee 8,131 9,315 
George Mason University 7,830 8,970 
Average 7,663 8,779 
University of Colorado, Denver 6,918 7,925 
University of Texas, Arlington 6,740 7,721 
Illinois State University 5,646 6,468 
Arizona State University 5,310 6,083 
Georgia State University 4,830 5,533 
North Carolina State University 4,479 5,131 
University of Nevada, Reno 4,009 4,593 
CSU 3,402 3,684 
a Reflects Governor's budget proposals for UC and CSU. For comparison institutions, adjusts 2004-05 

fee levels by the average prior-year growth rate (11.9 percent for UC's comparison institutions and 
14.6 percent for CSU's comparison institutions). 
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Figure 7 

Nonresident Fees as a Share of Total Education Costs 
At California's Public Colleges and Universities 

 2003-04 2004-05 2005-06 

Undergraduates    
University of California (UC)    
Cost of education $19,144 $19,859 $20,087 
Nonresident fees  19,194 22,640 23,961 
Fee as a percent of cost 100% 114% 119% 
California State University (CSU)    
Cost of education $9,699 $10,312 $10,601 
Nonresident fees  10,506 12,504 12,690 
Fee as a percent of cost 108% 121% 120% 
California Community Colleges     
Cost of education $4,343 $4,698 $4,883 
Nonresident fees  4,470 4,470 4,530 
Fee as a percent of cost 103% 95% 93% 

Graduates    
UC    
Cost of education $28,716 $29,788 $30,130 
Nonresident fees  17,708 21,208 21,858 
Fee as a percent of cost 62% 71% 73% 
CSU    
Cost of education $14,549 $15,468 $15,902 
Nonresident fees  10,716 12,990 13,272 
Fee as a percent of cost 74% 84% 83% 

Legislature Should Budget New Fee Revenue
We recommend the Legislature reject the Governor’s proposal to let the

segments decide how to spend fee increase revenues. We recommend instead
the Legislature follow standard budget practices and assess the segments’
needs, decide what to fund, and then apply the segment’s new fee revenue
toward the identified costs.

As described earlier, one of the primary problems with the Governor’s
budget proposal is that it treats new fee revenue as unavailable to meet
legislatively determined needs of the segments. Instead, the segments
could use new fee revenue for whatever they deemed worthwhile. This
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translates into a highly unusual form of budgeting, whereby the segments
raise and spend revenue outside of the regular legislative review process.
It also is a departure from longstanding policy that fee revenues are an
important funding source for the segments’ basic instructional programs.

Focus on Needs, Apply Fee Revenue to Them. We recommend the Leg-
islature follow common budgeting practices and begin by identifying the
segments’ needs and debating the advantages and disadvantages of spe-
cific funding requests. For example, the Legislature might choose to fund
enrollment growth and a cost-of-living adjustment for each segment. It
also might choose to provide the segments additional support for gradu-
ate financial aid. Each action obviously would entail related costs. As a
result of the Governor’s proposed fee increases, UC and CSU have
$114 million and $76 million, respectively, in new revenue from the fee
increases that can be used to cover all or a portion of these costs. If fee
revenue is inadequate to meet all identified needs, then, as is typically
the case, the General Fund would be applied toward the remaining costs.

In sum, rather than following the Governor’s approach, which would
result in inadequate oversight of the segments’ budgets, we recommend
the Legislature carefully consider each of the segments’ requests and de-
termine which ones should be funded. In doing so, the Legislature should
consider new fee revenue as available to help meet identified needs.

Score Fee Revenue From Second-Year Phase In
Of Excess-Unit Fee Initiative

We recommend the Legislature score $25.5 million in additional fee
revenue associated with the second-year phase in of the excess-unit fee
policy and capture a like amount of General Fund savings ($1.1 million
for the University of California and $24.4 million for the California State
University).

Adopted in the current year, the excess-unit fee policy is to charge
undergraduate students full cost for units taken in excess of 110 percent of
the units needed to obtain their degree. The policy is to be phased in over a
five-year period—capturing only one-fifth of the potential excess-unit fee
revenue in 2004-05, two-fifths of potential excess-unit fee revenue in 2005-06,
and, so forth, until all excess-unit fee revenue is scored in 2008-09. This
extended implementation period was designed to give the segments con-
siderable flexibility in implementing the new policy and determining who
should be assessed the higher fee.

UC and CSU Have Been Developing Segmental Policies. The UC Board
of Regents plans to adopt a detailed policy at its upcoming March meet-
ing. It tentatively has decided to define “full” cost as the full marginal

733



E - 194 Education

2005-06 Analysis

cost (which is used for the state’s enrollment growth funding practices),
and it is likely to provide special treatment for students with a double
major or high-unit major. The CSU indicates it is making progress on develop-
ing its policy, but, at the time of this writing, could provide no detail.

Second-Year Phase In to Yield $25.5 Million in Additional Fee Revenue.
Despite being the second-year phase in of the excess-unit fee policy adopted
by the Legislature and reflected in the Governor’s higher education compact,
the 2005-06 budget proposal does not reflect any associated fee revenue.
The second-year phase in is to yield $25.5 million in additional fee revenue
consistent with the savings scored in 2004-05. We recommend the
Legislature score these revenues in 2005-06, resulting in a comparable
amount of General Fund savings.

State Lacks CCC Fee Policy
The state currently does not have a policy for setting CCC fees. The

Governor’s fee agreements do not encompass CCC fees, nor did AB 2710
address CCC fees. Yet, without a fee policy, students have no clear expec-
tation as to what they will need to pay for a CCC education, and the
public has no clear understanding of its expected contribution. Currently,
the CCC fee is the lowest of any state in the country. In 2004-05, annual
community college fees for a full-time student were $780. The national
average was about three times this amount ($2,324).

Existing Fee Level Has Unintended Consequence—State Loses Fed-
eral Funds, CCC Loses Revenue. Although keeping fees low might seem
like a reasonable strategy for maintaining access, it has an unintended
effect—the state loses substantial revenue from middle-income and
wealthy students—many of whom would receive substantial, if not full,
fee refunds from the federal government. California is one of the few states
that does not take full advantage of these federal funds (that come back
to fee-paying students in the form of tax credits and tax deductions). More-
over, if California’s fee waiver program works as intended, a fee increase
would have no effect on financially needy students’ access to community
colleges—as all students with any financial need would receive full fee cover-
age. Thus, a low fee policy actually works to the disadvantage of the state.

Federal Tax Benefits Result in Fee Refunds for Middle- and Upper Middle-
Income Students. Figure 8 provides basic information about the federal Hope
tax credit, Lifetime Learning tax credit, and tuition and fee tax deduction.
As the figure indicates, the Hope tax credit is designed for middle-income
students with family incomes up to $105,000. Through the Hope tax credit,
the federal government reimburses these middle-income students for the
first $1,000 they pay in education fees. For students with family incomes
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between $105,000 and $160,000, the federal government provides a tax
deduction on the first $2,000 they pay in education fees.

Almost Every Other State in the Nation Maximizes Federal Aid. Cur-
rently, only California and some community colleges in New Mexico
charge less than $1,000. Only 16 states charge less than $2,000. California,
therefore, is one of few states currently not maximizing Hope tax credits
for higher education. Put another way, CCC is not collecting from middle-
and upper middle-income students fee revenue that, if collected, would
be significantly offset with federal tax credits back to these same students.
In effect, the state is paying for costs that the federal government would
otherwise pay.

Figure 8 

Federal Tax Benefits  
Applied Toward Higher Education Fees 

Hope Credit Lifetime Learning Credit Tuition and Fee Deduction 

• Directly reduces tax bill. • Directly reduces tax bill. • Reduces taxable income. 

• Covers 100 percent of first  
$1,000 in fee payments. Covers 
50 percent of second $1,000 (for 
maximum tax credit of $1,500).  

• Covers 20 percent of first 
$10,000 in fee payments. 

• Deducts up to $2,000  
in fee payments. 

• Designed for middle-income  
students who are: 
—In first or second year of college. 
—Attend at least half time. 

• Designed for any middle-
income student beyond  
first two years of college. 

• Designed for any upper  
middle-income student not 
qualifying for a tax credit. 

• Phases out entirely at adjusted 
income of $52,000 for single filers 
and $105,000 for married filers.  

• Phases out entirely at  
adjusted income of $52,000 
for single filers and 
$105,000 for married filers. 

• Capped at adjusted income 
of $65,000 for single filers 
and $160,000 for married 
filers. 

Increasing CCC Fee Shifts Costs to Federal Government
Without Hurting Students

We recommend the Legislature increase the per unit fee at California
Community Colleges (CCC) from $26 to $33. This higher fee, to be charged
only to middle-income and wealthy students, would generate about
$100 million in additional revenue for CCC. The federal government, in
turn, would fully reimburse those fee-paying students with family incomes
up to $105,000 (unless they do not have sufficient tax liability) and
partially reimburse those fee-paying students with family incomes up to
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$160,000. Financially needy students, on the other hand, are entitled to have
their fees entirely waived (through a state aid program) and thus should pay
nothing even with fees being increased. Given the Governor’s budget
continues to provide CCC with $37 million for financial aid outreach and
counseling, CCC has resources to ensure that all eligible students receive
available aid.

The existing $26 per unit fee, which only nonnneedy students are re-
quired to pay, represents 17 percent of total education costs. If raised to
$33 per unit, nonneedy students’ share of cost would increase to 20 per-
cent. We believe it is reasonable for the state to ask nonneedy students
(those who demonstrate no financial need using the standard federal
means-tested methodology) to pay one-fifth of their total education costs.
Raising the fee also would have substantial benefits—increasing CCC rev-
enue and federal aid without restricting access for financially needy stu-
dents.

Generates More Than $100 Million in State Revenue. Charging
nonneedy students an additional $7 per unit would generate about
$100 million in additional fee revenue for the community colleges. Of the
nonneedy students paying the higher fee, those with family incomes up to
$105,000 would qualify for a full fee refund in the form of a Hope tax credit.
(This assumes that the family had a tax liability at least equal to the fee
payment, which would usually be the case.) Others with family incomes
up to $160,000 would qualify for a partial fee refund in the form of a Life-
time Learning tax credit or tax deduction. Based on data in the 2003 Stu-
dent Expenses and Resource Survey, more than 90 percent of CCC stu-
dents having to pay the higher fee would receive some offsetting federal tax
benefit. In total, we estimate about one-half of the higher fees paid would be
offset by these federal tax benefits.

Raising the fee also might result in a small additional Pell benefit (of
several million dollars) to the financially neediest students attending some
community colleges. That is, raising the fee to $33 per unit would ensure
that the financially neediest students at all community colleges, even those
with low average full-time workloads, would be able to obtain the maxi-
mum federal Pell Grant.

Fee Waiver Designed to Insulate Financially Needy Students From Ef-
fect of Any Fee Increase. The fee increase should not affect financially needy
students. This is because the Board of Governors’ fee waiver program
waives fees for all students who demonstrate financial need. The program,
which functions as an entitlement, is a generous needs-based program—
requiring students to demonstrate only $1 of need to receive full fee cover-
age. Moreover, it helps financially needy students of all kinds—young and
old; entering college for the first time or returning as an adult; seeking an
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associate degree, vocational degree, certificate, or license; seeking to trans-
fer; already possessing a baccalaureate degree; seeking to prepare for a
new career or advance in an existing career; and taking any number of classes.

The program also has relatively high income cut-offs. For example, a
community college student living at home, with a younger sibling and
married parents, could have a family income up to roughly $62,000 and
still qualify for a fee waiver. The income cut-off would increase to roughly
$75,000 if this same student was living away from home and would in-
crease to $110,000 if two children were attending community college si-
multaneously. An older, independent student living alone could have an
income up to roughly $40,000 and a student with a one child could have
an income up to roughly $76,000 and still qualify for fee waivers.

Outreach Funding Helps Educate About Federal Aid Opportunities.
In 2003-04 and 2004-05, in conjunction with the enacted CCC fee increases,
the state provided CCC with significant new outreach funding to help
educate students about federal and state financial aid opportunities. The
Governor’s 2005-06 budget proposal maintains this outreach funding at
its current-year level of $37 million. These funds are to be used explicitly
for individual financial aid counseling and a statewide media campaign
that focuses on educating students about state and federal financial aid
opportunities. This funding is in addition to the approximately $18 mil-
lion the Student Aid Commission spends annually on financial aid out-
reach and counseling. (Even if fees are unchanged, the Governor’s bud-
get assumes both CCC and the commission will continue these outreach
efforts.)

For all these reasons, we recommend raising the CCC fee, which only
nonneedy students are required to pay, from $26 to $33 per unit. This
would generate about $100 million in additional fee revenue for commu-
nity colleges. Significantly, the state could realize these revenues without
any effect on financially needy students (who are eligible for full fee waiv-
ers) and very little impact on middle-income students (whose fees would
be offset by comparable increases in federal tax benefits).
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UNIVERSITY OF CALIFORNIA
(6440)

The University of California (UC) consists of eight general campuses
and one health science campus. The university is developing a tenth cam-
pus in Merced, which is scheduled to open in fall 2005. The Governor’s
budget proposal includes about $19.4 billion for UC from all fund sources—
including state General Fund, student fee revenue, federal funds, and other
funds. This is an increase of $722 million, or 3.9 percent, from the revised
current-year amount. The budget proposes General Fund spending of
$2.8 billion for the segment in 2005-06. This is an increase of $97.5 million,
or 3.6 percent, from the proposed revision of the 2004-05 budget.

For the current year, the Governor proposes a net General Fund reduc-
tion of $12.2 million to account for (1) Public Employees’ Retirement Sys-
tem rate adjustments and (2) an unexpended balance from lease-revenue
bond proceeds. For the budget year, the Governor proposes $128.1 million
in General Fund augmentations, $21.1 million in General Fund reductions,
and a $9.5 million net decrease for baseline and technical adjustments.
Figure 1 summarizes the Governor’s proposed General Fund changes for
the current year and the budget year.

Proposed Augmentations. The budget provides UC with a 3 percent
General Fund base increase of $76.1 million that is not restricted for spe-
cific purposes. The UC indicates that it would apply most of these funds
towards various salary increases. The Governor’s budget also includes a
$37.9 million General Fund augmentation for enrollment growth at UC.
This would increase the university’s budgeted enrollment by 5,000 full-
time equivalent (FTE) students, or 2.5 percent, above the current-year level.
In addition, the budget proposes a $14 million one-time augmentation for
the UC campus in Merced, which is scheduled to open this fall.

Proposed Reductions. While the Governor’s budget proposes a total of
$128.1 million in General Fund augmentations, it also proposes $21.1 mil-
lion in General Fund reductions. Specifically, the budget includes a
$17.3 million reduction to outreach programs (also known as academic
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preparation programs) and enrollment. Proposed budget bill language di-
rects UC to apply this reduction to any combination of outreach programs
and student enrollment that it chooses. The Governor’s budget also elimi-
nates all General Fund support for the labor research institute, for savings
of $3.8 million. Both of the above proposals would reduce specific aug-
mentations approved by the Legislature last year in its adoption of the
2004-05 budget.

Figure 1 

University of California (UC) 
General Fund Budget Proposal 

(Dollars in Millions) 

 General Fund 

2004-05 Budget Act $2,721.0 

Baseline adjustments -$12.2 

2004-05 Revised Budget $2,708.8 

Baseline and Technical Adjustments -$9.5 

Proposed Increases  
Base budget increase (3 percent) $76.1 
Enrollment growth (2.5 percent) 37.9 
One-time augmentation for UC Merced 14.0 
 Subtotal ($128.1) 

Proposed Reductions  
Reduce funding for enrollment and outreach -$17.3 
Eliminate labor research institute -3.8 

 Subtotal (-$21.1) 

2005-06 Proposed Budget $2,806.3 

Change From 2004-05 Revised Budget  
Amount $97.5 
Percent 3.6% 

Student Fee Increases
The Governor’s budget assumes that the university will receive

$144.6 million in new student fee revenue—$30.6 million associated with
2.5 percent enrollment growth and $114 million from fee increases recently
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approved by the UC Board of Regents for undergraduate, graduate, profes-
sional school, and nonresident students. Below, we review the proposed
fee levels. (For a detailed discussion about the need for a long-term fee
policy and how fees interact with General Fund revenue, please see the
“Student Fees” write-up earlier in this chapter.)

Undergraduate and Graduate Systemwide Fees. Figure 2 summarizes
the planned increases in undergraduate and graduate systemwide fees.
As the figure shows, the budget assumes a planned increase of 8 percent in
the systemwide fee for undergraduate students. The budget also assumes a
10 percent increase in the systemwide fee for graduate students. When
combined with campus-based fees, the total student fee for a resident full-
time student in 2005-06 would be $6,769 for undergraduates and $8,556
for graduates. In addition to paying the systemwide and campus-based
fees, professional school students and nonresident students also pay spe-
cial supplementary fees, as we discuss below.

Figure 2 

UC Systemwide Feesa 
Resident Full-Time Students 

    Change From 2004-05 

  2004-05 2005-06 Amount Percent 

Undergraduates $5,684  $6,141  $457  8% 
Graduates 6,269  6,897  628  10 

a Amounts do not include campus-based fees. 

Professional School Fees. The Governor’s budget assumes $7.3 mil-
lion in additional revenue from a planned 3 percent average increase in
professional school fees. The budget also proposes extending a supple-
mentary fee to professional programs in public health, public policy, and
pacific international affairs. Currently, professional school fees vary by
program. For 2005-06, the professional school fee is planned to range from
a low of $3,013 for students in nursing programs to a high of $14,276 for
business/management school students.

Nonresident Tuition. The proposed budget also assumes a planned
5 percent increase in the tuition surcharge imposed on nonresident stu-
dents. Specifically, this surcharge would increase from $16,476 to $17,304.
The increase in nonresident tuition is expected to provide about $6 million
in additional fee revenue in the budget year.
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Intersegmental Issues Involving UC
In intersegmental write-ups earlier in this chapter, we address several

issues relating to UC. For each of these issues, we offer an alternative to the
Governor’s proposal. We summarize our main findings and recommenda-
tions below.

Evaluate Higher Education Funding Needs Based on Master Plan, Not
Governor’s “Compact.” The General Fund support and student fee
increases proposed for 2005-06 are consistent with the compact that the
Governor developed with UC and the California State University last spring.
This compact specifies targets for the Governor’s budget requests through
2010-11. Notwithstanding the Governor ’s compact, we advise the
Legislature to enact a budget for higher education as it normally does, by
examining each of the Governor’s proposals on its own merits. Specifically,
the Legislature should evaluate funding for higher education based on its
Master Plan for Higher Education and not the Governor’s compact.

Fund Enrollment Growth Consistent With Demographic Projections
and Agreed-Upon Funding Practices. The Governor’s budget provides
$37.9 million to fund 2.5 percent enrollment growth at a marginal General
Fund cost of $7,588 per additional FTE student. We recommend the Legis-
lature instead provide funding for enrollment growth at a rate of 2 percent,
which better matches anticipated need under the Master Plan. We also
recommend adopting budget bill language specifying an enrollment target
of 204,996 FTE students for UC. Moreover, using our marginal cost esti-
mate based on the agreed-upon 1995 methodology, we recommend reduc-
ing the Governor’s proposed per student funding rate for UC from $7,588
to $7,108. Accordingly, we recommend a General Fund reduction of $9.4 mil-
lion for UC. In the “Enrollment Growth and Funding” write-up in this
chapter, we also propose that the Legislature revisit and assess how the
state determines the amount of funding to provide UC for each additional
FTE student in future budget years.

Align Student Fee Increases to Share of Education Costs. The proposed
budget assumes an additional $114 million in student fee revenue from
various fee increases recently approved by the UC Regents. However, the
Governor’s budget does not account for this revenue, ceding to UC full
discretion in deciding how to spend the additional revenue. We recom-
mend that the Legislature consider this revenue as part of the base support
for UC’s programs, as it always has. In the “Student Fees” section, we also
propose the Legislature adopt a long-term fee policy that sets fees at a fixed
percentage of students’ total education costs. Moreover, we recommend the
Legislature reduce UC’s General Fund appropriation to reflect $1.1 mil-
lion in new revenue and savings associated with the second-year phase-in
of the excess-unit fee policy that was adopted as part of the 2004-05 budget.
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Impact of LAO Recommendations
Adopting all the above recommendations would result in a much dif-

ferent approach to UC’s budget than that taken by the administration. In
our view, the Legislature should approach UC’s budget as it traditionally
has: (1) assessing the cost of funding the programmatic objectives the Leg-
islature has identified and (2) directing available funding—including both
General Fund support and student fee revenue—to cover those costs. Fig-
ure 3 shows how UC’s budget would be affected if the Legislature adopted
our recommendations under this approach. Specifically, it shows the addi-
tional expenditures and resources above 2004-05 levels.

Figure 3 

LAO Alternative 2005-06 Budget Plan for UC 

Increases Over 2004-05 

 In Millions 

Expenditures  

Base budget increase (3 percent)a $122.2 
Enrollment growth (2 percent) 28.5 

Adjustments for Merced and annuitant health and dental benefitsb 4.5 

 Total $155.2 

Resources  

Additional revenue from student fee increasec $113.4 
Additional revenue from excess course unit charge 1.1 
Governor's proposed General Fund increase 97.5 

 Total $212.0 

Freed Up General Fund Resources $56.8 

a Based on total state General Fund and student fee revenue. 
b As proposed in the Governor's budget. 
c Assumes 2 percent enrollment growth. 

Expenditures. Figure 3 first shows new spending components:

• Base Increase. As discussed earlier, the Governor proposes a 3 per-
cent base increase for UC. Given that we project inflation in 2005-06
will roughly match this percentage, we do not take issue with it.
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However, the Governor applies the 3 percent increase only to the
portion of UC’s budget funded from the General Fund. We believe
that a base increase should be applied to all of UC’s base budget,
including that portion which is funded with student fee revenue.
As a result, under our approach, a 3 percent base increase would
cost $122.2 million.

• Enrollment Growth. As discussed earlier, we recommend the Leg-
islature fund a 2 percent increase in enrollment for UC. This would
cost $28.5 million.

• Other Adjustments. The Governor proposes a net increase of
$4.5 million to accommodate the costs of opening UC Merced in
fall 2005 and various health and benefits costs. We have included
these costs in Figure 3. We have not, however, included the
Governor’s proposed $17.3 million reduction to outreach and en-
rollment funding, which grants to UC the authority to decide where
the cuts would be made. We believe the Legislature should specifi-
cally designate any areas for reduction so that it knows what it is
buying in the budget.

Resources. Figure 3 displays two sources of new revenue:

• Fee Revenue. We estimate that the planned fee increases for the
budget year will provide UC with $114.5 million in new student
fee revenue. This amount assumes additional revenue from the
university’s excess course unit policy and our proposed 2 percent
enrollment growth.

• General Fund Support. As discussed earlier in this analysis, the
Governor’s budget proposes to increase General Fund support for
UC by $97.5 million from the revised 2004-05 budget (see Figure 1).
As a starting point, therefore, these funds are available to fund the
additional costs identified above.

Uncommitted Resources. As shown in Figure 3, the Legislature could
(1) fully fund enrollment growth and a cost-of-living adjustment for UC
and (2) reject the Governor’s proposed $17.3 million reduction to UC’s
outreach programs and enrollment funding, all at a lower General Fund
cost than proposed by the Governor. In fact, under our proposal the Legis-
lature would free up almost $57 million in General Fund support (from the
level in the Governor’s budget proposal) to address other priorities.

As discussed earlier, the Legislature may wish to use some of this
amount to provide increased financial aid for UC graduate students, given
that these students, unlike needy UC undergraduates, are not protected
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from fee increases by the Cal Grant entitlement program. Our identified
General Fund savings could also be used to fund legislative priorities in
other areas, including addressing the state’s budget problem.
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CALIFORNIA STATE UNIVERSITY
(6610)

The California State University (CSU) consists of 23 campuses. The
Governor’s budget includes about $6 billion for CSU from all fund sources—
including General Fund, student fee revenue, federal funds, and other
funds. This is an increase of $187 million, or 3.2 percent, from the revised
current-year amount. Of that increase, $101 million will be generated from
student fees. The budget proposes General Fund spending of $2.6 billion
for the system in 2005-06. This is an increase of $111 million, or 4.4 percent,
from the revised 2004-05 budget. Figure 1 (see next page) summarizes changes
from the enacted 2004-05 budget to the Governor’s 2005-06 proposal.

Proposed Augmentations. The proposed budget provides CSU with
$122.5 million in General Fund augmentations to fulfill an agreement the
Governor made with CSU. Specifically, the budget provides $71.7 million
for a 3 percent base budget increase and $50.8 million to accommodate a
2.5 percent enrollment increase (to serve an additional 8,100 full-time
equivalent [FTE] students).

Proposed Reductions. The budget also proposes $12 million in Gen-
eral Fund reductions. These changes include a $7 million reduction to en-
rollment growth and outreach, which would be allocated between the two
areas at CSU’s discretion.

Student Fee Increases
For 2005-06, the Governor ’s budget assumes increases in the

systemwide fee for undergraduate and graduate students and nonresident
tuition. These increases have already been approved by the Board of Trust-
ees. The fee increases are expected to provide an additional $76 million in
new student fee revenue. The Governor’s proposal assumes the additional
student fee revenue will not be offset by a reduction in CSU’s General Fund
support. (For a detailed description about the need for a long-term fee policy
and how fees represent another source of funding for the university’s op-
erations, please see the “Student Fees” write-up earlier in this chapter.)
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Figure 1 

California State University 
General Fund Budget Proposal 

(Dollars in Millions) 

 General Fund 

2004-05 Budget Act $2,448.0 

Baseline and Technical Adjustments   
Public Employees’ Retirement System rate increase $44.4 
Carryover/reappropriation 4.4 
Lease-revenue bond payment adjustment -0.1 

Revised 2004-05 Budget $2,496.7 

Proposed Increases   
Base increase (3 percent) $71.7 
Enrollment growth (2.5 percent) 50.8 
 Subtotal ($122.5) 

Proposed Reductions   
Reduce funding for enrollment or outreach -$7.0 
Technical adjustments -5.0 
 Subtotal (-$12.0) 

2005-06 Proposed Budget $2,607.2 

Change From 2004-05 Revised Budget   
Amount $110.5 
Percent 4.4% 

Undergraduate and Graduate Systemwide Fees. As Figure 2 shows, the
Governor’s budget assumes an increase from 2004-05 of 8 percent, or $186,
in the systemwide fee for undergraduate students. The proposed budget
also assumes a 10 percent increase, or $282, in the graduate student
systemwide fee.

Nonresident Fees. At CSU, nonresident students also pay a supple-
mentary fee in the form of nonresident tuition. The budget assumes this
supplementary fee will remain at the current level of $10,170.
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Figure 2 

CSU Systemwide Feesa 
Resident Full-Time Students 

   Change From 2004-05 

 2004-05 2005-06 Amount Percent 

Undergraduates $2,334 $2,520 $186 8% 
Graduates 2,820 3,102 282 10 

a Amounts do not include campus-based fees. 

Intersegmental Issues Involving CSU
In intersegmental write-ups earlier in this chapter, we address several

issues relating to CSU. For each of these issues, we offer an alternative to
the Governor’s proposal. We summarize our main findings and recom-
mendations below.

Evaluate Higher Education Funding Needs Based on Master Plan, Not
Governor’s “Compact.” The General Fund support and student fee
increases proposed for 2005-06 are consistent with the compact that the
Governor developed with CSU and the University of California (UC) last
spring. This compact specifies targets for the Governor’s budget requests
through 2010-11. Notwithstanding the Governor’s compact, we advise the
Legislature to enact a budget for higher education as it normally does, by
examining each of the Governor’s proposals on its own merits. Specifically,
the Legislature should evaluate funding for higher education based on its
Master Plan for Higher Education and not the Governor’s compact.

Fund Enrollment Growth Consistent With Demographic Projections
and Agreed-Upon Funding Practices. The Governor’s budget provides
$50.8 million to fund 2.5 percent enrollment growth at a marginal General
Fund cost of $6,270 per additional FTE student. We recommend the Legis-
lature instead provide funding for enrollment growth at a rate of 2 percent,
which better matches anticipated need under the Master Plan. We also
recommend adopting budget bill language specifying an enrollment target
of 330,602 FTE students for CSU. Moreover, using our marginal cost esti-
mate based on the agreed-upon 1995 methodology, we recommend reduc-
ing the Governor’s proposed per student funding rate for CSU from $6,270
to $5,999. Accordingly, we recommend a General Fund reduction of
$11.9 million for CSU. In the “Enrollment Growth and Funding” write-up
of this chapter, we also propose that the Legislature revisit and assess how
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the state determines the amount of funding to provide CSU for each addi-
tional FTE student in future budget years.

Align Student Fee Increases to Share of Education Costs. The proposed
budget assumes an additional $101 million in student fee revenue largely
due to various fee increases recently approved by the CSU Board of Trust-
ees. However, the Governor’s budget does not account for this revenue,
ceding to CSU full discretion in deciding how to spend the additional
funds. We recommend that the Legislature consider this revenue as part of
the base support for CSU’s programs, as it always has. In the “Student
Fees” write-up, we also propose the Legislature adopt a long-term fee policy
that sets fees at a fixed percentage of students’ total education costs. More-
over, we recommend the Legislature reduce CSU’s General Fund appro-
priation to reflect $24.4 million in new revenue and savings associated
with the second-year phase in of the excess unit fee policy that was adopted
as part of the 2004-05 budget.

Impact of LAO Recommendations
Adopting all the above recommendations would result in a much dif-

ferent approach to CSU’s budget than that taken by the administration. In
our view, the Legislature should approach CSU’s budget as it traditionally
has: (1) assessing the cost of funding the programmatic objectives the Leg-
islature has identified and (2) directing available funding—including both
General Fund support and student fee revenue—to cover those costs. Fig-
ure 3 shows how CSU’s budget would be affected if the Legislature adopted
our recommendations under this approach. Specifically, it shows the addi-
tional expenditures and resources above 2004-05 levels.

Expenditures. Figure 3 first shows new spending components:

• Base Increase. As discussed earlier, the Governor proposes a 3 per-
cent base increase for CSU. Given that we project inflation in
2005-06 will roughly match this percentage, we do not take issue
with it. However, the Governor applies the 3 percent increase only
to the portion of CSU’s budget funded from the General Fund. We
believe that a base increase should be applied to all of CSU’s base
budget, including that portion which is funded with student fee
revenue. As a result, under our approach, a 3 percent base increase
would cost $105 million.

• Enrollment Growth. As discussed earlier, we recommend the Leg-
islature fund a 2 percent increase in enrollment for CSU. This would
cost $38.9 million.
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Figure 3 

LAO Alternative Budget Plan for CSU 

Increases Over 2004-05 

 In Millions 

Expenditures  

Base budget increase (3 percent)a $105.0 
Enrollment growth (2 percent) 38.9 

Technical adjustmentsb -5.0 

 Total $138.9 

Resources  
Governor's proposed General Fund increase $110.5 

Additional revenue from student fee increasesc 75.5 
Additional revenue from excess course unit charge 24.4 

 Total $210.4 

Freed Up General Fund Resources $71.5 
a Based on total state General Fund and student fee revenue. 
b As proposed by Governor. 
c Assumes 2 percent enrollment growth. 

• Other Adjustments. The Governor’s budget includes a net $5 mil-
lion reduction to CSU’s base budget. This includes accounting for
the one-time effect of a carryover appropriation and other techni-
cal adjustments.

Resources. Figure 3 displays two sources of new revenue:

• Fee Revenue. We estimate that the planned fee increases for the
budget year will provide CSU with $75.5 million in new student
fee revenue. This amount assumes additional revenue from the
university’s excess course unit policy and our proposed 2 percent
enrollment growth.

• General Fund Support. As discussed earlier in this analysis, the
Governor’s budget proposes to increase General Fund support for
CSU by $110.5 million from the revised 2004-05 budget (see Fig-
ure 1). As a starting point, therefore, these funds are available to
fund the additional costs identified above.
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Uncommitted Resources. As shown in Figure 3, the Legislature could
(1) fully fund enrollment growth and a cost-of-living adjustment for CSU
and (2) reject the Governor’s proposed $7 million reduction to CSU’s out-
reach programs and enrollment funding, all at a lower General Fund cost
than proposed by the Governor. In fact, under our proposal the Legislature
would free up over $71 million in General Fund support (from the level in
the Governor’s budget proposal) to address other priorities.

As discussed earlier, the Legislature may wish to use some of this
amount to provide increased financial aid for CSU graduate students, given
that these students, unlike needy UC undergraduates, are not protected
from fee increases by the Cal Grant entitlement program. Our identified
General Fund savings could also be used to fund legislative priorities in
other areas, including addressing the state’s budget problem.
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CALIFORNIA COMMUNITY COLLEGES
(6870)

California Community Colleges (CCC) provide instruction to about
1.6 million students at 109 campuses operated by 72 locally governed dis-
tricts throughout the state. The system offers academic, occupational, and
recreational programs at the lower division (freshman and sophomore)
level. Based on agreements with local school districts, some college dis-
tricts offer a variety of adult education programs. In addition, pursuant to
state law, many colleges have established programs intended to promote
regional economic development.

Funding Increases Proposed. The Governor’s budget includes signifi-
cant funding increases for CCC. As shown in Figure 1 (see next page), the
Governor’s proposal would increase total Proposition 98 funding for CCC
by $361 million, or 7.5 percent. This increase funds a cost-of-living adjust-
ment (COLA) of 3.93 percent, and enrollment growth of 3 percent. When
all fund sources—including student fee revenue and federal and local
funds—are considered, CCC’s budget would total almost $8 billion.

CCC’s Share of Proposition 98 Funding. As shown in Figure 1, the
Governor’s budget includes $5.1 billion in Proposition 98 funding for CCC
in 2005-06. This is about two-thirds of total community college funding.
Overall, Proposition 98 provides funding of approximately $50 billion in
support of K-12 education, CCC, and several other state agencies. As pro-
posed by the Governor, CCC would receive about 10.3 percent of total Propo-
sition 98 funding.

State law calls for CCC to receive approximately 10.9 percent of total
Proposition 98 appropriations. However, in recent years, this provision
has been suspended in the annual budget act and CCC’s share of Proposi-
tion 98 funding has been lower than 10.9 percent. The Governor’s budget
proposal would again suspend this provision.
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Figure 1 

Community College Budget Summary 

(Dollars in Millions) 

Change From 2004-05 

 
Actual 

2003-04 
Estimated 
2004-05 

Proposed 
2005-06 Amount Percent 

Community College Proposition 98     
General Fund $2,272.5 $3,036.3 $3,320.9 $284.6 9.4% 
Local property tax 2,102.1 1,750.4 1,827.0 76.7 4.4 
 Subtotals, Proposition 98 ($4,374.6) ($4,786.7) ($5,147.9) ($361.3) (7.5%) 

Other Funds      
General Fund ($132.4) ($247.7) ($259.9) ($12.2) (4.9%) 
 Proposition 98 Reversion Account 0.1 5.4 20.0 14.6 271.5 
 State operations 8.6 8.9 8.8 -0.1 -1.2 
 Teachers' retirement 40.3 98.3 79.8 -18.5 -18.8 
 Bond payments 83.3 135.1 151.3 16.2 12.0 
State lottery funds 120.8 143.3 139.9 -3.4 -2.4 
Other state funds 8.6 8.8 9.1 0.3 2.9 
Student fees 243.3 357.5 368.2 10.7 3.0 
Federal funds 249.2 277.1 277.1 — — 
Other local funds 1,563.8 1,738.9 1,738.8 -0.1 — 
  Subtotals, other funds ($2,318.1) ($2,773.4) ($2,793.1) ($19.7) (0.7%) 

   Grand Totals $6,692.7 $7,560.1 $7,941.0 $380.9 5.0% 

Major Budget Changes
Figure 2 shows the changes proposed for community college Proposi-

tion 98 spending in the current and budget years. Major base increases
include $142 million for enrollment growth of 3 percent and $196 million
for a COLA of 3.93 percent. (This is based on an estimate of inflation that
will not be finalized until April.) The Governor also “sets aside” $31.4 mil-
lion for a potential restoration of funding he vetoed in 2004-05. (We de-
scribe this set-aside later in this piece.) In addition to the new Proposi-
tion 98 spending shown in Figure 2, the Governor proposes $20 million in
one-time Proposition 98 Reversion Account funds for aligning K-12 and
CCC vocational curricula. (We discuss this proposal in the “Crosscutting
Issues” section of this chapter.)
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Figure 2 

California Community Colleges 
Governor's Budget Proposal 

Proposition 98 Spendinga 
(In Millions) 

2004-05 (Enacted) $4,808.0 

Local property tax shortfall -$21.5 
Lease-revenue augmentation per Section 4.30 0.1 

2004-05 (Estimated) $4,786.7 

Property tax base adjustment $21.5 

Proposed Budget-Year Augmentations  
Cost-of-living adjustment of 3.93 percent $195.5 
Enrollment growth of 3 percent 141.9 
Set-aside for restoration of 2004-05 vetoed funds 31.4 
Lease-revenue payments 4.0 
Permanently shift funding for  

Foster Parent Training Program to Proposition 98 
3.0 

   Subtotal ($375.9) 

Proposed Budget-Year Reductions  
Adjustment for increased estimate of fee revenue -$34.9 
Technical adjustments -1.3 
   Subtotal (-$36.1) 

2005-06 (Proposed) $5,147.9 

Change From 2004-05 (Estimated)  
Amount $361.3 
Percent 7.5% 
a Numbers may not add due to rounding. 

Proposition 98 Spending by Major Program
Figure 3 (see next page) shows Proposition 98 expenditures for vari-

ous community college programs. As shown in the figure, apportionment
funding (available to districts to spend on general purposes) accounts for
$4.6 billion in 2005-06, an increase of about $312 million, or 7.3 percent,
from the current year. Apportionment funding in the budget year accounts
for about 89 percent of CCC’s total Proposition 98 expenditures.
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Figure 3 

Major Community College Programs  
Funded by Proposition 98 

(Dollars in Millions) 

Change 

 
Estimated 
2004-05 

Proposed 
2005-06 Amount Percent 

Apportionments     
State General Fund $2,507.8 $2,742.8 $235.0 9.4% 
Local property tax revenue 1,750.4 1,827.0 76.7 4.4 
 Subtotals ($4,258.1) (4,569.8) ($311.7) (7.3%) 

Categorical Programs     
Extended Opportunity Programs and Services $98.8 $104.6 $5.8 5.9% 
Disabled students 86.0 91.0 5.1 5.9 
Matriculation 62.5 66.2 3.7 5.9 

Services for CalWORKsa recipients 34.6 34.6 — — 
Part-time faculty compensation 50.8 50.8 — — 
Part-time faculty office hours 7.2 7.2 — — 
Part-time faculty health insurance 1.0 1.0 — — 
Physical plant and instructional support 27.3 27.3 — — 

Economic development programb 35.8 35.8 — — 
Telecommunications and technology services 23.4 23.4 — — 
Basic skills and apprenticeships 41.7 43.4 1.7 4.1 
Financial aid/outreach 47.3 46.2 -1.1 -2.4 
Foster Parent Training Program 1.8 4.8 3.0c 171.0 
Fund for Student Success 6.2 6.2 — — 
Other programs 4.2 4.2 — — 
 Subtotals ($528.6) ($546.7) ($18.2) (3.4%) 

Other Appropriations     
Set-aside for possible veto restoration — $31.4 — — 

  Totals $4,786.7 $5,147.9 $361.3 7.5% 
a California Work Opportunity and Responsibility to Kids. 
b For 2005-06, the Governor's budget also includes $20 million from the Proposition 98 Reversion Account to align  

career-technical education curricula between K-12 and California Community Colleges. 
c Replaces $3 million previously provided by the Foster Children and Parents Training Fund. 

Categorical programs (whose funding is earmarked for specified pur-
poses) are also shown in Figure 3. These programs support a wide range of
activities—from services to disabled students to part-time faculty health
insurance. The Governor’s budget proposes increases of 5.9 percent for the
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three largest categorical programs (to fund a COLA and enrollment growth),
but for most other programs he proposes no changes. In addition, the Fos-
ter Parent Training Program would be funded entirely from Proposition 98
General Fund support, replacing $3 million previously provided by the
Foster Children and Parents Training Fund.

Student Fees
The Governor proposes no change to the existing student fee level of

$26 per unit. Under the Governor’s budget, student fee revenue would
account for 4.6 percent of total CCC funding. (In the “Student Fees” inter-
segmental piece earlier in this chapter, we recommend raising the CCC fee
to $33 per unit. This would increase total revenue available to the state,
and maximize federal reimbursements for students paying the fee.)

ENROLLMENT GROWTH

Enrollment Changes Over Time
The CCC is the nation’s largest system of higher education, enrolling

about 1.6 million students in fall 2004. As shown in Figure 4, enrollment
has gradually increased over the past two decades by about 420,000 stu-
dents, although it has fluctuated on a year-to-year basis.

Figure 4

CCC Enrollment

Headcount in Millions
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Figure 5 compares the cumulative change in enrollment over the past
two decades with the cumulative change in the adult population, as well
as the cumulative change in the traditional college-age population (18- to
24-year-olds). As the figure shows, CCC’s enrollment has far outpaced the
college-age population, and has generally matched growth in the adult
population.

Figure 5

CCC Enrollment Versus State Population Growth

Cumulative Percent Change From 1984
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Figure 5 suggests that CCC’s adult participation rate has generally
remained constant, with temporary ups and downs, over the past two de-
cades. Although participation rates can provide a rough sense of whether
“access” to CCC is increasing or decreasing, it does not provide any obvi-
ous guidance as to what the participation rate “should” be. Based on com-
parisons with other states, however, California’s college participation lev-
els stand out. For example, the National Center for Public Policy and Higher
Education recently found that California has some of the highest partici-
pation rates in the nation. Specifically, the National Center determined
that California ranks fourth (tied with four other states) in college enroll-
ment among 18- to 24-year olds, and that it ranks first in college enrollment
among 25- to 49-year-olds.
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Recent Slight Decline in CCC Enrollment—
The Story Behind the Numbers

Over time, CCC’s enrollment has fluctuated. These fluctuations respond
to changes in a variety of factors, including the size and age distribution of
the underlying population, cost factors (such as fees and the availability of
financial aid), convenience of course schedules, and so on. As observed in
Figure 4, CCC’s enrollment increased through the late 1980s, declined in
the early 1990s, and then rose significantly through the second half of the
1990s until 2003. In that year, CCC’s enrollment dropped by about 115,000
students, or about 6.6 percent. What accounts for this enrollment decline?

Some Enrollment Decline Explained by Concurrent Enrollment Change.
Some of the decline in enrollment was an intended result of statutory and
budget changes to address a problem. Beginning in 2002, the Legislature
and Governor both became concerned that a number of districts were inap-
propriately, and in some cases illegally, claiming state funding for a rap-
idly increasing number of high school students who were “concurrently
enrolled” in CCC. While statute does make provision for some such enroll-
ment, it was generally found that this provision was being abused. In re-
sponse, the Chancellor called on districts to rein in these practices, and for
2003-04 the Legislature reduced funding for concurrent enrollment by
$25 million and tightened related statutory provisions. As a result, high
school students concurrently enrolled in community college courses
dropped from a peak of about 94,000 in fall 2001 to about 80,000 in fall
2002 and 49,000 in fall 2003. Thus, more than one-quarter of the system’s
overall headcount drop between fall 2002 and fall 2003 can be explained
by the drop in these high school students.

Cause of Remainder of Decline Unclear. The 2003-04 Budget Act required
the Chancellor’s Office to report on changes in CCC enrollment for the
2003-04 academic year. Although a final report was due September 1, 2004,
at the time this analysis was prepared (early February 2005), CCC could
only provide preliminary data and draft reports. Available information
suggests two main causes for the remaining enrollment decline (that is, not
explained by the tightening of concurrent enrollment regulations):

• Reduced Course Offerings. The CCC suggests that districts reduced
course offerings in spring 2003 in anticipation of possible budget
reductions that had been included in the Governor’s budget pro-
posal for 2003-04. Although these proposed reductions were largely
excluded from the enacted budget, the Chancellor’s Office sug-
gests that districts had already prepared for the reductions by hir-
ing fewer part-time faculty and taking other steps to reduce costs.
With fewer course offerings, some potential students found there
was no space in courses they needed and thus did not enroll.

757



E - 218 Education

2005-06 Analysis

• Increased Fees. The Legislature raised student fees at CCC from
$11 per unit to $18 per unit starting in fall 2003. Some students
likely chose not to enroll at CCC at this higher cost. As noted in the
nearby box, available data appear to indicate that the fee increase
had no disproportionate impact on student racial and gender
groups between fall 2002 and fall 2003.

Little Enrollment Decline Using Full-Time Equivalent (FTE) Measure.
While headcount is a useful indicator of “access” in that it measures the
number of individuals receiving instruction, it does not accurately reflect
the amount of instruction being provided. This is because headcount mea-
sures do not distinguish between a full-time student taking 30 units per
year and a part-time student taking, say, 6 units per year. For instance,
although student headcount dropped about 6.6 percent between fall 2002

Fee Increase Had No Disproportionate Impact on Students
Budget bill language in the 2003-04 and 2004-05 budget acts requires

the Chancellor’s Office to provide data and analysis on the effect of
recent fee increases upon student enrollment. The Chancellor’s Office
had only been able to provide preliminary information at the time this
analysis was prepared. Based on this information, we offer the following
conclusions about the changes to the makeup of the student population.

No Disproportionate Effect on Racial and Gender Groups. As shown
in the figure, based on available information the recent small decline in
enrollment in 2003-04 had no disproportionate effect on racial groups
over the one-year period. Similarly, there was no change in the propor-
tion of female and male students.

Small Effects on Age and Income Groups. The only significant
change in the makeup of the student population in 2003-04 compared
to the prior year relates to age. As shown in the figure, the percentage of
CCC students under 18-years-old declined by more than one-quarter
(largely reflecting the intended decline in concurrently enrolled students).
Students between ages 18 and 29 somewhat increased their share of the
student population, while those age 30 and above declined slightly.

The CCC’s data show no evidence of disproportionate impact on in-
come groups as a result of the fee increase. This likely reflects the fact that
needy students are not required to pay fees. (The CCC’s preliminary
information does suggest there was a “modest” correlation between
students’ income and their likelihood to be affected by the reduction in
course sections in spring 2003.)

(Continued)
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and fall 2003, the number of total course “slots” that were taught declined
by less than 2 percent. This suggests that, on average, the individual stu-
dents making up the 6.6 percent headcount decline had been part-time
students taking fewer than the average number of units. Indeed, anecdotal
evidence suggests that many of these students were taking only one or two
courses per semester.

Enrollment Funding
The Governor’s budget proposes an augmentation of $141.9 million to

fund 3 percent enrollment growth at California Community Colleges. This
is about one and one-half times the projected amount of enrollment growth
due to underlying population increases. We recommend the Legislature fund
this projected level of enrollment (1.9 percent), and redirect the remaining
proposed growth funding to other K-14 priorities.

Report Overdue on Student Enrollment in 2004-05. For 2004-05,
student fees increased again, from $18 per unit to $26 per unit. The
2004-05 Budget Act required CCC to provide a report assessing the
effect of this fee increase on enrollment by November 15, 2004. As of
mid-February 2005, CCC had not yet provided that report.
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State law calls for CCC’s annual budget request to include funding for
enrollment growth that is at least the rate of increase in the adult popula-
tion, as determined by the Department of Finance (DOF). For 2005-06, DOF
projects that California’s adult population will increase by 1.9 percent.
This growth rate would translate into about 22,000 additional (FTE) stu-
dents, at a cost of $91.3 million. The Governor’s budget proposes to fund
enrollment of about one and one-half times this amount: a 3 percent in-
crease in FTE enrollment, which would fund 34,000 additional students at
a cost of $141.9 million.

Recommend 1.9 Percent Enrollment Growth Funding. For 2005-06, we
recommend the Legislature provide funding for 1.9 percent enrollment
growth. The Master Plan calls on CCC to be open to all adults who can
benefit from instruction, and DOF estimates that this eligibility pool will
grow by 1.9 percent. Other things being equal, an increase in the eligibility
pool should translate into a proportionate increase in enrollment. (We inde-
pendently estimated the increase in CCC’s enrollment based on various de-
mographic factors, and arrived at a similar growth projection of 1.8 percent.)

As noted earlier, enrollment growth at the community colleges has
been slowing in recent years, and California’s college participation rates
are among the highest in the country. In fact, preliminary data and anec-
dotal evidence suggest that many community college districts will serve
fewer FTE students than they are funded to serve in 2004-05. For these
reasons, we believe aligning enrollment growth funding with population
growth for 2005-06 is a reasonable approach.

Funding Growth at 1.9 Percent Would Free Up Proposition 98 Resources
for Other Priorities. The Governor’s budget for CCC dedicates new Propo-
sition 98 funding for two main purposes: enrollment growth and a COLA.
If the amount of funding for growth were reduced to our recommended
level of $91.3 million (to fund an enrollment increase of 1.9 percent),
$50.6 million would be freed up for other K-14 priorities.

Reduce Enrollment Funding by $50.6 Million. We therefore recommend
the Legislature reduce enrollment funding by $50.6 million, leaving
$91.3 million to fund enrollment growth of 1.9 percent. We believe that this
amount would be sufficient to fund increased enrollment demand at the
community colleges.

STATE’S EFFORT TO EQUALIZE DISTRICT FUNDING

SHOULD REMAIN A HIGH PRIORITY

We recommend the Legislature continue to support equalization of
community college funding. The Legislature and Governor have already
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established that this is an important goal, towards which they committed
about one-third of necessary funding in the current year.

As a result of tax base differences that predate Proposition 13 in 1978,
coupled with somewhat complex district allocation formulas, community
college districts receive different amounts of funding for their students. In
2003-04, average funding per FTE student ranged from about $3,500 to
about $8,200, although most districts have levels within a few hundred
dollars of the state median of about $4,000. Small funding differences may
be acceptable or even desirable (if they reflect real cost differences encoun-
tered by different districts). However, the funding differences currently experi-
enced by community college districts have little correlation to underlying costs.

Numerous reports and hearings in recent years have recognized this
disparity and have called for efforts to “equalize” funding among districts.
In general, equalization can foster:

• Increased Fairness. Providing all districts with similar levels of
funding per FTE student helps to ensure that students in different
parts of the state have access to similar levels of educational sup-
port, which can translate into similar levels of educational quality
and student services.

• Accountability. The Master Plan for Higher Education and state law
assign to community colleges a number of educational missions.
The state has also called on the community colleges to meet perfor-
mance expectations in a number of areas, including preparing stu-
dents to transfer to a four-year institution, awarding degrees and
certificates, and improving course completion rates. It is difficult
to hold all districts accountable for these standards when the
amount of funding provided per student varies from district to
district.

2004-05 Budget Act Initiated Multiyear Equalization Effort. The 2004-05
Budget Act included $80 million toward the goal of equalizing community
college district funding over three years. The Legislature also enacted Chap-
ter 216, Statutes of 2004 (AB 1108, Committee on Budget and Fiscal Re-
view), which describes the goal of having at least 90 percent of statewide
CCC enrollment eventually receive the same level of funding per FTE stu-
dent, and specifies how the $80 million should be allocated toward that
goal. We estimate that the $80 million moves the state about one-third of
the way towards its equalization goal.

The Governor proposed the 90th percentile goal for equalization in his
budget proposal last year, and called equalizing CCC and K-12 funding
“foremost” among various education provisions enacted with the 2004-05
budget. He does not, however, propose that the state continue to move
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forward on its CCC equalization goal as part of the 2005-06 budget. We
believe it is important to continue the state’s commitment toward equaliz-
ing community college funding for the reasons mentioned above. It is espe-
cially important in light of the state’s concern with CCC accountability. (We
discuss recently enacted legislation concerning CCC accountability below.)

Consider Additional Funds for Equalization. We recommend, therefore,
the Legislature consider allocating additional Proposition 98 funding to
equalization, to be allocated in a manner consistent with Chapter 216. While
we advise first funding workload increases (such as enrollment growth
and cost-of-living increases), we recommend the next priority for addi-
tional ongoing Proposition 98 funding go to equalization. We think a tar-
get of $80 million—matching the current-year commitment—would make
sense, to the extent that funding is available.

GREATER ACCOUNTABILITY NEEDED

With over a million and a half students spread across 109 campuses,
the CCC system is large and decentralized. It also has a budget of almost
$8 billion in public funds. For these reasons, oversight and accountability
measures are critical for ensuring that public resources are being effec-
tively used toward the various missions assigned to CCC by the Master
Plan and by statute. The Chancellor’s Office is generally charged with
some oversight responsibilities. At the same time, the Legislature and Gov-
ernor also have sought more formalized oversight and accountability pro-
visions in statute. In recent years, evidence of fiscal mismanagement, inap-
propriately claimed reimbursements for nonexistent courses, and other im-
proprieties by some districts have heightened the state’s concern with CCC
accountability.

“Partnership for Excellence” Has Expired
In 1998, the Legislature and Governor established the Partnership for

Excellence (PFE) program through Chapter 330 (SB 1564, Schiff). In gen-
eral, the PFE provided additional funding to community colleges in ex-
change for the commitment to improve their performance in five specified
areas, such as the percentage of students who complete courses. A key
accountability provision of the PFE called for district- and system-level
performance in these specified areas to be reported annually. This informa-
tion would be available to inform state-level budgeting, and could be used
(if the CCC’s Board of Governors [BOG] so chose) to influence the alloca-
tion of funding among districts. The BOG chose not to pursue this linking
of funding to performance. The system made some very modest gains in
some of the specified areas, such as workforce development, although to-
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wards the end of the program, performance again declined and most of
those gains were lost. With the PFE sunsetting in December 2004, the Leg-
islature moved the program’s funding ($225 million) into districts’ base
apportionments. This funding thus remains in district budgets beyond the
expiration of the program. (The Governor vetoed $31.4 million of this fund-
ing when he signed the 2004-05 Budget Act, although as we explain below,
he has set aside this amount for a possible restoration in the 2005-06 budget.)

District-Level Accountability to Be Developed
CCC Required to Develop New Accountability Measures. The PFE

sunsetted on January 1, 2005. As imperfect as the PFE was as an account-
ability mechanism, the state now has no comprehensive mechanism for
monitoring CCC’s performance in various critical areas. Recognizing this,
the Legislature and Governor enacted Chapter 581 (AB 1417, Pacheco) as
part of the 2004-05 budget package. Among other things, Chapter 581 re-
quires the BOG to develop “a workable structure for the annual evaluation
of district-level performance in meeting statewide educational outcome
priorities,” including transfer, basic skills, and vocational education. The
BOG is to provide its recommended evaluation structure to the Legislature
and Governor by March 25, 2005.

Consistent with Chapter 581, the BOG has consulted with our office,
DOF, and various other higher education experts and interested parties as
it has been developing its district-level accountability structure. We will
advise the Legislature on the BOG’s final proposal once it is completed
and made public. In general, the Legislature should determine if the ac-
countability mechanism:

• Uses meaningful indicators which measure both CCC’s success in
meeting minimum standards, and the degree of improvement
achieved (or “value added”) when students take CCC courses.

• Measures how well both the overall CCC system, and the individual
districts, are fulfilling the missions assigned to them by the state.

• Recognizes the differing local needs that are encountered by districts.

• Is useful to the Chancellor’s Office for the purpose of ensuring
adequate district performance, and to the state for the purpose of
monitoring the system’s fulfillment of the mission assigned to it by
the Master Plan.

Governor’s Budget Proposal Makes Restoration of Vetoed Funds Con-
tingent on CCC’s Accountability Mechanism. The Governor vetoed
$31.4 million of CCC’s apportionment funding when he signed the 2004-05
Budget Act. In his veto message, the Governor indicated that he was willing
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to restore this funding, which originally had been used to fund PFE-related
improvements, if “district-level goals and performance evaluations are in-
corporated into the accountability structure” called for in the 2004-05 Bud-
get Act and Chapter 581. Accordingly, in his budget proposal for 2005-06,
the Governor sets aside $31.4 million in new Proposition 98 support for
possible appropriation through separate legislation “pending the outcome”
of the BOG’s proposed accountability mechanism.

We think it is reasonable to link a portion of the funding originally
provided for one accountability-related program (the PFE) to a successor
accountability program (the district-level accountability system called for
in Chapter 581). However, we are concerned that provisional language in
the Governor’s proposal purports to express the Legislature’s intent that
DOF solely judge the adequacy CCC’s proposed accountability program
and, by extension, decide whether to restore the $31.4 million. We recom-
mend this language be deleted, as outlined below:

4. As a condition of receiving funds appropriated in Schedule (1), the
Board of Governors shall continue to assess and report to the Legislature,
on or before April 15, data measures required by the current Partnership
for Excellence program, scheduled to sunset January 1, 2005. It is the
intent of the Legislature that these measures be replaced for reporting
and assessment purposes, by district-specific outcome measures being
developed by an accountability workgroup established by Chapter 581,
Statutes of 2004. It is also the intent of the Legislature that the final
accountability measures produced by the workgroup, as approved by
Department of Finance, result in the restoration of $31,409,000 to
community college apportionments.

We plan to advise the Legislature on the bulk of the $31.4 million po-
tential restoration once the BOG provides its proposal. Later in this section
we recommend a small amount (about $1.25 million) of this funding set-
aside be appropriated for expanding a performance-measurement data-
sharing system that promises to be useful in helping districts make im-
provements in the areas of state concern expressed by Chapter 581.

Local Autonomy in Course Offerings
Should Be Balanced With State Oversight

Course Offerings Should Emphasize State Priorities. Community col-
lege districts (which are governed by locally elected boards of trustees)
have considerable autonomy in choosing which courses to offer in any
given term. In fact, state regulations empower local districts to undertake
any activity or initiate any program that is not in conflict with other laws
and not inconsistent with CCC’s broad mission. For example, a district
could emphasize courses that are transferable to public universities and
offer relatively few remedial courses. Another district could offer a much
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larger share of its courses in vocational fields and offer relatively few physi-
cal education courses.

At the same time, the Legislature has established various priorities for
community colleges. Recognizing that existing statutes and regulations do
not clearly prioritize the various components of CCC’s mission, the Legis-
lature and Governor in recent years have emphasized three state priority
areas for CCC course offerings: student transfer to four-year colleges and
universities, basic skills, and vocational/workforce training. Toward that
end, the 2003-04 and 2004-05 budget acts have included provisions to help
ensure that CCC districts in fact observe these priorities.

Criteria for Allocating Apportionment Funding. The 2003-04 Budget Act
included a provision requiring the BOG to adopt criteria for allocating
apportionment funding to ensure that courses related to the three state
priorities “are provided to the maximum extent possible within budgeted
funds.” In response, the Chancellor’s Office developed a “cap” of 2 per-
cent on the amount of funded credit FTE students that a district could
provide outside of the three priority areas. Under the policy, the Chancellor’s
Office would monitor compliance and work with districts that exceeded
the cap to either (1) identify an acceptable reason for exceeding the cap or
(2) develop a plan to redirect the district’s activity into compliance.

Methodology for Identifying Priority Courses. Concerns were expressed
during budget hearings in 2004-05 about how CCC’s policy defined and
measured (and thus promoted) priority courses. For example, if the criteria
for defining a course as meeting the state’s priorities were vague or over-
broad, the 2 percent cap could become meaningless. To address this con-
cern, the 2004-05 Budget Act included a provision requiring the BOG to
adopt a clear methodology for determining which courses address any of
the three priority areas. In response, the BOG defined as meeting state
priorities all credit courses that are classified into any of five categories:

• “Transferable” to the University of California and/or the Califor-
nia State University.

• “Basic skills.”

• “Occupational.”

• Applicable towards any degree.

• English as a Second Language.

While the names of some of these categories appear to correspond to
state priority areas, we remain concerned that, as a classification scheme,
they are very broadly drawn. Indeed, it is unclear which types of credit
courses, if any, are not included somewhere in these five categories.
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Of greater concern, CCC’s methodology excludes all noncredit courses,
which make up about 9 percent of funded FTE students. Regulations re-
quire only that noncredit courses “meet the needs of” the students who
take them. With such vague standards, the Legislature can have no assur-
ance that noncredit courses focus on the state’s stated priorities.

Recommend Clearer, More Inclusive Methodology. The CCC’s limit on
nonpriority courses provides little assurance that transfer, basic skills, and
vocational education will in fact be accorded highest priority by districts.
This is because the methodology for classifying courses as meeting the
state’s priorities is so expansive. We believe that the methodology should
be refined to better identify courses that reasonably can be considered to
address the state’s three priority areas. At a minimum, noncredit courses
as well as credit courses should be evaluated in determining the extent to
which districts are advancing state priorities. We therefore recommend the
Legislature amend budget bill language concerning these priorities so as
to direct CCC to make these improvements.

Item 6870-101-0001, Provision 9. Notwithstanding any other provision
of law, funds appropriated in Schedule (3) of this item shall only be
allocated for growth in full-time equivalent students (FTES) , on a district-
by-district basis, as determined by the Chancellor of the California
Community Colleges. The chancellor shall not include any FTES
from concurrent enrollment in physical education, dance, recreation,
study skills, and personal development courses and other courses in
conflict with existing law for the purpose of calculating a district’s three-
year overcap adjustment. The board of governors shall implement the
criteria required by provision 5(a) of the Budget Act of 2003 for the
allocation of funds appropriated in Schedules (1) and (3), so as to assure
that courses related to student needs for transfer, basic skills and
vocational/workforce training are accorded the highest priority and
are provided to the maximum extent possible within budgeted funds.
These criteria shall apply to both credit and noncredit courses. The
Chancellor shall report to the Governor and Legislature by
December 1, 2005, on the implementation of this provision.

Cal-PASS Helps Districts to Improve Outcomes,
Fosters Accountability

We recommend the Legislature allocate to the California Partnership
for Achieving Student Success $1 million of the $31.4 million that is set
aside for potential restoration. This funding would permit California
Community Colleges to continue and expand a program that has been proven
to promote better student outcomes and accountability.

In February 2003, the California Partnership for Achieving Student
Success (Cal-PASS) was launched by Grossmont-Cuyamaca community
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college district using a grant from the Chancellor’s Office. The Cal-PASS is
a data-sharing system aimed at improving the movement of students from
high schools to community colleges to universities.

Student transitions are critical to the success of the educational sys-
tem. For community colleges they are especially critical. The success of
students at community colleges depends in part on how well the K-12
curriculum is aligned with community college courses. In addition, the
success of community college students wishing to eventually earn a four-
year degree depends to a large extent on how well CCC’s curriculum is
aligned with that of the universities and colleges to which students trans-
fer. The Cal-PASS collects information on students throughout the state
regarding their performance and movement through these various seg-
ments. These data are used by faculty consortia, institutions, and research-
ers to identify potential obstacles to the successful and efficient movement
of students between segments. For example, high remediation rates of stu-
dents who take English at a particular high school and enroll at a particu-
lar college could point to a need to better align the English curriculum or
standards between these two institutions. Similarly, data concerning course
standards and content can help reduce the incidence of students taking
unnecessary or inappropriate courses for transfer.

Participation in Cal-PASS by individual institutions is voluntary. Since
its inception, the Cal-PASS network has grown from several colleges, uni-
versities, and high schools in the San Diego area to more than 700 institu-
tions statewide. Our review has found numerous examples of improved
outcomes, increased efficiencies, and cost savings as a result of the Cal-
PASS program. Moreover, in 2003 Cal-PASS was endorsed by the Assembly
higher education committee, the Senate subcommittee on higher educa-
tion, and the Joint Committee to Develop an Education Master Plan.

Cal-PASS Can Help Address State’s Accountability Concerns. We be-
lieve Cal-PASS promotes district-level and system accountability in two ways.

• Identifies Problems. The Cal-PASS helps districts identify prob-
lems in areas of particular concern to the state, including transfer
and remediation. Identifying these problems is a first step toward
improving performance. The Cal-PASS already has shown its value
in this regard in community college districts across the state and
across disciplines.

• Monitors Progress. The Cal-PASS can measure changes in perfor-
mance over time, thereby providing policymakers with informa-
tion on how well districts and the system as a whole are respond-
ing to state concerns. We note that some of the data elements avail-
able through Cal-PASS are directly related to elements in CCC’s
draft district accountability measures.
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Recommend $1.5 Million Base Funding for Cal-PASS. Although Cal-
PASS has expanded far beyond its original inception as a pilot program, its
grant funding (from the state Chancellor’s Office) has not increased and in
fact will expire at the end of 2005-06. Based on our review of equipment,
staffing, and other costs, we believe that a base budget of $1.5 million per
year would ensure the continuation and further expansion of Cal-PASS.

Given that Cal-PASS still has access to about $500,000 in grant funds
for 2005-06, we recommend an additional $1 million be directed to Cal-
PASS. We recommend this funding be redirected from the $31.4 million
that the Governor’s budget has set aside pending CCC’s response to the
accountability requirements of Chapter 581. This would leave almost
$30.4 million of the set-aside funds potentially to be restored to district
base budgets. In effect, redirecting the $1 million to Cal-PASS would spread
the cost of running the Cal-PASS system across all districts at an average
cost of less than $1 per FTE student. We believe this is a reasonable cost for
the benefits of Cal-PASS.
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STUDENT AID COMMISSION
(7980)

The Student Aid Commission provides financial aid to students
through a variety of grant and loan programs. The proposed 2005-06 bud-
get for the commission includes state and federal funds totaling $1.4 bil-
lion. Of this amount, $746 million is General Fund support—all of which
is used for direct student aid for higher education. A special fund covers
the commission’s operating costs.

Below, we first summarize the Governor’s budget proposals for the Cal
Grant program and the Assumption Program of Loans for Education
(APLE). We have concerns with three of these proposals—the reduction to
the private university Cal Grant, the “set aside” for the National Guard
APLE program, and the size of EdFund’s operating surplus (which partly
supports the Cal Grant program). We discuss these issues later in this section.

Major Budget Proposals
Figure 1 (see next page) compares the commission’s revised 2004-05

budget with the proposed 2005-06 budget. As the figure shows, financial
aid expenditures would increase $44.6 million, or 6 percent, from the cur-
rent year. Virtually all of this increase is due to additional Cal Grant costs
($37.3 million) and APLE costs ($6.9 million). As the figure also shows, in
the budget year, General Fund support would increase considerably, in
part to backfill a major reduction in support from the Student Loan Operat-
ing Fund (SLOF). Whereas $146.5 million in SLOF monies were used to
support the Cal Grant program in 2004-05, the Governor’s budget pro-
poses to use $35 million in SLOF monies in 2005-06.

Cal Grant Program. Figure 2 (see page E-231) provides a more detailed
breakdown of the four major budget proposals relating to the Cal Grant
program. The Governor’s budget assumes the commission will issue 3,345
additional Cal Grant awards. This represents a 1.3 percent increase from
the current year in the total number of Cal Grant awards issued. The
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Governor’s budget also proposes to increase the value of Cal Grants for
University of California (UC) and California State University (CSU) stu-
dents (to compensate for the proposed undergraduate fee increases), but it
would decrease Cal Grants for financially needy students attending pri-
vate institutions by $873, or 10 percent. (Please see below for a more de-
tailed discussion of the private university Cal Grant issue.)

Figure 1 

Student Aid Commission 
Budget Summarya 

(Dollars in Millions) 

Change 

 
2004-05 
Revised 

2005-06 
Proposed Amount Percent 

Expenditures     
Cal Grant programs     
 Entitlement $551.0 $608.9 $57.9 11% 
 Competitive 116.2 124.9 8.7 7 
 Pre-Entitlement 37.2 7.4 -29.8 -80 
 Cal Grant C 9.7 10.3 0.6 6 

  Subtotals—Cal Grantb ($714.1) ($751.4) ($37.3) (5%) 

APLEc $34.0 $40.9 $6.9 20% 
Graduate APLE 0.2 0.4 0.2 75 
National Guard APLE — 0.2 0.2 — 
Law enforcement scholarships 0.1 0.1 — 1 

  Totals $748.5 $793.1 $44.6 6% 

Funding Sources     
General Fund $589.4 $745.5 $156.1 26% 

Student Loan Operating Fundd 146.5 35.0 -111.5 -76 

Federal Trust Fundd 12.6 12.6 — — 

  Totals $748.5 $793.1 $44.6 6% 
a In addition to the programs listed, the commission administers the Byrd Scholarship and Child  

Development Teacher and Supervisor programs—both of which are supported entirely with federal 
funds. It also administers the Student Opportunity and Access program, an outreach program sup-
ported entirely with Student Loan Operating Fund monies. 

b Includes $46,000 for the Cal Grant T program in 2004-05. The program has been phased out as  
of 2005-06.  

c Assumption Program of Loans for Education. 
d These monies pay for Cal Grant costs as well as support and administrative costs. 
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Figure 2 

Major Cal Grant Budget Proposals 

Governor's Budget Proposal 
Cost 

(In Millions) 

Increase in number of Cal Grant awards (3,345) $21.6 

Increase University of California Cal Grant by 8 percent  
(raising maximum award from $5,684 to $6,141) 

15.3 

Increase California State University Cal Grant by 8 percent  
(raising maximum award from $2,334 to $2,520) 

7.9 

Decrease private university Cal Grant by 10 percent  
(lowering maximum award from $8,322 to $7,449) 

-7.5 

  Total $37.3 

Figure 3 (see next page) shows growth in the number of Cal Grant
awards from 2003-04 (actual) to 2005-06 (projected). The budget assumes
the commission will issue almost 260,000 Cal Grants in 2005-06. It as-
sumes a modest increase (2.3 percent) in the number of new High School
Entitlement awards, and no increase in the number of new Transfer En-
titlement awards (though the commission indicates it currently is analyz-
ing transfer patterns and might revise this estimate in the spring). Per stat-
ute, the budget assumes the commission will award 22,500 new Competi-
tive Cal Grant awards and 7,761 new Cal Grant C awards. (The Competi-
tive Cal Grant program is designed for older students whereas the Cal Grant
C program is designed for students enrolled in short-term vocational pro-
grams.) The commission is in the midst of studying renewal patterns in the
competitive program to determine if its associated budget-year projections
need to be revised. The budget assumes only 1,660 pre-entitlement renewal
awards—indicating that almost all pre-entitlement recipients already have
completed college. In a couple of years, the program will be entirely phased
out.

APLE Program. The Governor’s budget includes a $6.9 million Gen-
eral Fund augmentation to cover loan-forgiveness costs associated with
APLE warrants issued in previous years. The Governor’s budget proposes
to issue 7,700 new APLE warrants—the same level as in the current year.
The Governor’s budget also includes $200,000 to fund a maximum of 100
new National Guard APLE warrants. (Please see below for a more detailed
discussion of this proposal.)
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Figure 3 

Growth in Cal Grant Participation 

Change From 2004-05 

 
2003-04 
Actual 

2004-05 
Revised 

2005-06 
Projected Number Percent 

High School Entitlement      
New awards 60,359 63,000 64,449 1,449 2.3% 
Renewal awards 82,486 106,960 114,371 7,411 6.9 
 Subtotals (142,845) (169,960) (178,820) (8,860) (5.2%) 

Transfer Entitlement      
New awards 2,270 4,300 4,300 — — 
Renewal awards 209 1,075 2,895 1,820 169.3% 

 Subtotals (2,479) (5,375) (7,195) (1,820) (33.9%) 

Competitive       
New awards 22,391 22,902 22,500 -402 -1.8% 
Renewal awards 28,717 35,193 33,670 -1,523 -4.3 

 Subtotals (51,108) (58,095) (56,170) (-1,925) (-3.3%) 

Pre-Entitlement  
 Renewal Awards 28,010 8,135 1,660 -6,475 -79.6% 

Cal Grant C       
New awards 7,580 7,761 7,761 — — 
Renewal awards 6,500 6,884 7,964 1,080 15.7% 

 Subtotals (14,080) (14,645) (15,725) (1,080) (7.4%) 

Cal Grant T Renewal Awards 255 15 — -15 -100.0% 

Totals 238,777 256,225 259,570 3,345 1.3% 

Private University Cal Grant
The Governor’s budget proposes to reduce the maximum Cal Grant for

students attending private colleges and universities by $873, or 10 per-
cent—lowering the award from its current-year level of $8,322 to $7,449.
This would be the second consecutive reduction. Between 2003-04 and
2004-05, the award was reduced by $1,386, or 14 percent. Approximately
12,100 financially needy students attending private universities likely
would be affected by the proposal, which would be imposed only on new
Cal Grant recipients. Of these students, approximately 8,500 would expe-
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rience the reduction in the budget year whereas approximately 3,600 oth-
ers would experience the reduction in 2006-07. (This delayed impact is due
to a state policy that does not provide fee assistance to most first-year Cal
Grant B recipients, even though they represent the financially neediest
students served by the Cal Grant program.) Continuing students would retain
the higher award rates they are receiving in the current year. The Governor’s
budget assumes the proposal would generate $7.5 million in General Fund
savings. Below, we discuss our concerns with this proposal.

Create Parity for Financially Needy Students
Attending Public and Private Universities

We recommend the Legislature establish in statute a policy and an
associated award formula that would link the Cal Grant for financially
needy students attending private universities to the General Fund subsidy
the state provides for financially needy students attending public
universities. Under our recommended formula, the private university Cal
Grant would be $10,568 in 2005-06. Providing this higher award amount to
new 2005-06 recipients would cost $26.6 million relative to the Governor’s
budget. We recommend the Legislature use additional Student Loan
Operating Fund surplus monies to cover this cost (please see final write-up
of this section).

Since 2001-02, the state has had neither an explicit nor an implicit
policy for determining the private university Cal Grant. Without a policy,
Cal Grant decisions can appear arbitrary, the program can become discon-
nected from its primary objective, and the program can be more difficult to
oversee and evaluate. For these reasons, we recommend the Legislature
establish a statutory private university Cal Grant policy that is linked with
an associated award formula that can be used for budgeting purposes. We
recommend a policy and related formula that would provide a simple means
by which the state could ensure that it contributes about the same amount
of support for all financially needy students.

Since 2000, State Has Not Had Private University Cal Grant Policy.
When Chapter 403, Statutes of 2000 (SB 1644, Ortiz), created the new Cal
Grant Entitlement program, the state’s existing private university award
policy was replaced with a new provision that linked the private univer-
sity Cal Grant to whatever amount was specified in the annual budget act.
For the next three consecutive years, the private university award was
maintained at its 2000 level before being reduced in the current year.

Without a Policy, Funding Decisions Can Appear Arbitrary. Without an
award policy, private university Cal Grant decisions can appear arbitrary.
For example, in the current year, college costs (including fees and tuition)
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increased for public and private students alike. However, the Cal Grant
award increased for public university students while the private univer-
sity Cal Grant declined.

Without a Policy, Program Can Become Disconnected From Its Pur-
pose. Without a policy to guide annual private university award decisions,
the Cal Grant program can quickly become disconnected from its primary
purpose. Although maintaining access and choice for all financially needy
students is the primary goal of the Cal Grant program, the state’s current-
year action appeared to promote access to public institutions while damp-
ening the potential for some financially needy students to attend private
institutions. This is of particular concern because some private institu-
tions are very specialized and essentially have no public university equiva-
lent, yet they may best meet a financially needy student’s educational ob-
jective. Access also is of particular concern because a significant propor-
tion of financially needy, baccalaureate-seeking students attend local four-
year private universities—living at home to substantially reduce overall
college costs. For example, more than one-third of the financially neediest
students (with family incomes less than $30,000) attending private four-
year colleges live at home. Moreover, of the 25 private schools that enroll
the greatest number of Cal Grant recipients (please see nearby box), all but
a handful are relatively small regional universities with relatively small
endowments. These institutions would not be as likely to backfill the pro-
posed reduction in the state’s award.

Without a Policy, Program Is Difficult to Evaluate. One of the primary
benefits of any statutory policy is that it can clarify the objective of a pro-
gram, thereby allowing the Legislature to monitor and track its perfor-
mance. Without a policy, the Legislature cannot determine whether the
private university award is fulfilling its objective. A statutory policy could
establish criteria upon which to evaluate the private university award’s
success in promoting access, choice, and persistence among financially
needy students as well as its success in expanding general higher educa-
tion enrollment capacity.

State’s Former Statutory Policy Sought Parity. Prior to 2000, the state
had a longstanding statutory policy that guided private university Cal
Grant decisions. Statute then specified, “The maximum award for students
attending nonpublic institutions shall be set and maintained at the esti-
mated average General Fund cost of educating a student at the public four-
year institutions of higher education.” Toward this end, statute included a
formula that set the private university Cal Grant at 75 percent of the aver-
age General Fund cost per student at CSU plus the average of UC and
CSU’s student fees (both systemwide and campus-based).
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Our Modified Formula Promotes Greater Parity. Our recommendation
is consistent with the intent of the state’s former statutory policy to provide
comparable General Fund support for financially needy students attend-
ing public and private schools. We recommend modifying the previous
formula to better meet this intent. The earlier formula was somewhat arbi-
trary in linking the award to “75 percent of the average General Fund cost
per student at CSU.” Our modified formula is based on the enrollment-
weighted General Fund subsidy provided for students attending UC and
CSU. We think this is a more accurate reflection of how much the state
provides for an additional public university student. Second, our modified
formula is based on the marginal cost rather than the average cost, as this
too is a better reflection of the amount the state pays for each additional
(rather than existing) student. Third, the earlier formula accounted for both
systemwide and campus-based fees to reflect former Cal Grant policies.
Our modified formula reflects current Cal Grant policies, which link awards
only to systemwide fees. All three modifications establish a simple, ongo-
ing means for equalizing what the state provides for financially needy
students at public and private universities.

Figure 4 compares the support the state provides for different groups
of financially needy students. As reflected in the figure, the Governor’s
proposed private university Cal Grant award would be 15 percent less

Figure 4 

Comparing State Support for  
Financially Needy Students 

 2005-06 

University of California  
General subsidy $7,588 
Cal Grant 6,141 
 Total subsidy $13,729 

California State University  
General subsidy $6,270 
Cal Grant 2,520 
 Total subsidy $8,790 

Private University Cal Grant  
Proposed rate $7,449 
LAO-formula rate 10,568 
Former statutory rate 10,694 
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than the level of General Fund support provided for financially needy stu-
dents at CSU and 46 percent less than the level of General Fund support
provided for financially needy students at UC. Also reflected in the figure,
the budget-year private university rate generated by our recommended for-
mula would be just slightly less than what the award would have been
using the state’s former statutory formula.

Fiscal Implication of New Parity Policy. Increasing the private univer-
sity Cal Grant to $10,568 for new 2005-06 recipients would cost $26.6 mil-
lion relative to the Governor’s budget. (By comparison, the Governor’s
budget proposal includes a $23 million augmentation for UC and CSU Cal
Grants in the budget year.) We recommend the Legislature use surplus
SLOF monies to cover this budget-year cost. In 2006-07, the cost of the
higher private university grant would increase by approximately $8.3 mil-
lion as second-year Cal Grant B recipients began receiving a fee award
(rather than only a subsistence award). The Legislature also may want to
consider increasing the award for new Cal Grant recipients in the current
year, who were subject to the 14 percent award reduction. We estimate pro-
viding the higher award of $10,568 for these students would cost an addi-
tional $25.5 million in 2005-06.

In sum, we recommend the Legislature adopt a policy that would seek
parity between state support provided for financially needy students at-
tending public and private universities. This policy could help guide an-
nual private university Cal Grant decisions, thereby making them seem
less arbitrary. It also would support the primary objective of the Cal Grant
program—to promote access and choice for all financially needy students.
Finally, having an explicit policy could enhance the Legislature’s ability,
on an ongoing basis, to assess the public benefit of the private university
Cal Grant.

NATIONAL GUARD APLE PROGRAM

As established in 2003 and amended in 2004, the National Guard
APLE program offers loan forgiveness as an incentive for more individuals
to enlist or re-enlist in the National Guard, State Military Reserve, and
Naval Militia. Specifically, qualifying members have a portion of their edu-
cation loans forgiven after each year of military service—$2,000 after their
first year of service and $3,000 after their second, third, and fourth years of
service—for total loan forgiveness of $11,000. The annual budget act has not
yet authorized the commission to issue any National Guard warrants.
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Private University Cal Grant Helps
Financially Needy Students Attending Diverse Set of Institutions

To help answer some private university Cal Grant questions that
often arise, we list below the 25 private schools that enrolled the great-
est number of Cal Grant recipients in 2004-05. Of the 25 schools,
23 are four-year institutions whereas 2 are two-year institutions. Sev-
enteen are nonprofit institutions whereas eight are for-profit institu-
tions. Two schools (Stanford and the University of Southern Califor-
nia) have endowments that exceed $1 billion, six schools have endow-
ments that exceed $100 million, and the remaining nonprofit schools
have relatively small endowments. These 25 schools enroll just about
one-half of all private university Cal Grant recipients. In total, new Cal
Grant recipients in 2004-05 are enrolled at 191 private institutions.

Private Institutions Enrolling the  
Greatest Number of Cal Grant Recipients 

(2004-05) 

Private Institution 
Cal Grant  
Recipients  Private Institution 

Cal Grant  
Recipients 

University of Southern California 838  University of San Diego 231 

University of Phoenixa 572  Saint Mary's College of California 215 

Devry University, Pomonaa 488  Westwood College of Technologya 199 
Loyola Marymount University 392  University of Redlands 194 
University of the Pacific 348  California Baptist University 194 

Fashion Institute of Designa,b 334  The Art Institute of California, Los Angelesa 192 

University of Laverne 306  Universal Technical Institutea,b 178 

Azusa Pacific University 299  American Intercontinental Universitya 175 
University of San Francisco 278  Santa Clara University 172 
Mount St. Mary's College 264  La Sierra University 158 

Stanford University 253  The Art Institute of California, San Franciscoa 153 
Chapman University 236  Fresno Pacific University 151 
Biola University 232    

a For-profit institutions.  
b Two-year institution. 
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New Warrants Have No Budget-Year Cost
Because no National Guard warrants have been issued to date, and

individuals must complete one year of military service prior to receiving
loan forgiveness, the commission will incur no associated program costs in
2005-06. Thus, the Governor’s budget prematurely funds the program. We
therefore recommend the Legislature capture the associated $200,000 as
General Fund savings.

The Governor’s budget proposes to authorize up to 100 new National
Guard APLE warrants. It also includes $200,000 for the program, with
accompanying budget bill language that “these funds shall remain avail-
able through 2006-07.” Because warrant-holders must complete one year
of military service before receiving loan forgiveness, the state would not
begin incurring a cost for a new National Guard APLE warrant (as is the
case with all APLE warrants) until at least one year after it is originally
issued. Thus, no funding would be needed in the budget year. Moreover,
the Governor’s proposal to set aside 2005-06 monies that will not be needed
until 2006-07 is inconsistent with existing APLE funding practices. Spe-
cifically, the state has a long history of funding APLE warrants only as
payment on them becomes due. This helps ensure funds are provided when
needed. We recommend the Legislature continue to adhere to its existing
budget practice and pay for any new warrants when payment becomes
due. Thus, we recommend the Legislature capture the unneeded $200,000
as General Fund savings.

EDFUND OPERATING SURPLUS

Chapter 961, Statutes of 1996 (AB 3133, Firestone), gave the commis-
sion the authority to establish an auxiliary organization for purposes of
administrating the Federal Family Education Loan (FFEL) program. To-
ward this end, the commission created EdFund, which, consistent with
statute, functions as a nonprofit public benefit corporation. Colleges and
universities that are interested in participating in the FFEL program may
choose to work with EdFund or one of several other independent guaranty
agencies. Alternatively, colleges and universities may participate in the
Federal Direct Student Loan program, in which case their student loans
are guaranteed and administered directly by the federal government.

After Six Years of Increasingly Large Annual Surpluses, EdFund Had
$267 Million Cumulative Surplus. From federal fiscal year (FFY) 1997-98
through FFY 2002-03, EdFund experienced increasingly large annual op-
erating surpluses. In 2002-03, EdFund’s annual surplus reached $108 mil-
lion. EdFund’s annual operating expenses that year were $118 million, so
it was generating about twice as much revenue as it needed to cover its
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operating costs. By the close of 2002-03, EdFund was carrying a cumula-
tive surplus of $267 million. EdFund attributes these surpluses to three
primary factors—an increase in its loan volume as well as its success in
default prevention and loan collections.

Current-Year “Swap” Works as Intended. In 2004-05, the state decided
to use $146.5 million in SLOF monies to cover a portion of Cal Grant costs.
The swap worked as intended—helping to maintain existing Cal Grant
benefits for most students, reducing EdFund’s surplus without threaten-
ing the viability of the agency, and relieving the General Fund. Even after
accounting for this swap, EdFund has a cumulative surplus of $160 mil-
lion (as of September 2004).

Use Larger Budget-Year Swap to Restore Cal Grant Benefits
We recommend the Legislature use an additional $26.6 million in Student

Loan Operating Fund surplus monies to restore Cal Grant benefits for
financially needy students attending private universities (thereby reducing
the cumulative surplus to a more moderate level).

The Governor’s budget proposes to use $35 million in SLOF surplus
monies to support the Cal Grant program. In essence, it swaps $35 million
in SLOF surplus monies for General Fund monies. We recommend the Leg-
islature increase the swap by $26.6 million—for a total of $61.6 million—
to restore the current-year and proposed reductions to the private univer-
sity Cal Grant. If EdFund generated no additional operating surplus in
FFY 2004-05, our recommendation would reduce EdFund’s cumulative
surplus from $160 million to $98 million. This equates to roughly a nine-
month reserve. We think, for a nonprofit public agency, this is still a sub-
stantial reserve level—one that would not reduce EdFund’s viability as a
guaranty agency.
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Crosscutting Issues

Proposition 98 Priorities

E-13 ■ Balance State and Local Fiscal Needs. Recommend the Legislature
base the 2005-06 Proposition 98 spending level on the amount
schools and community colleges need to continue current programs
under most circumstances.

E-20 ■ Align Budget Bill With Workload Priorities. Recommend the
Legislature delete $382 million for revenue limit deficit reduction
and higher community college growth because the proposals
represent discretionary increases that are not needed to maintain
existing programs. Instead, we recommend the Legislature add
$315 million for K-14 mandates and fund higher estimated cost-of-
living adjustments.

Vocational Education

E-23 ■ Governor’s Vocational Education Reform. Recommend the
Legislature direct the Department of Finance to provide specific
information prior to budget hearings.

State Teachers’ Retirement System

E-28 ■ Does the Governor’s Proposal Work as a 2005-06 Budget Solution?
We find that the Governor’s proposal to shift the state benefits
contribution to school districts likely would not achieve the
intended savings under current law.

E-35 ■ Long Term: Does the Proposal Move Toward the Goals of Local
Control and Responsibility? The Governor’s proposal would not
fundamentally reform the State Teachers’ Retirement System. To
move towards a retirement system that emphasizes local control
and responsibility, the Legislature would need to focus on a new
approach for new teachers.
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School District Financial Condition
E-50 ■ Retiree Benefits Pose Long-Term Challenge. Recommend the

Legislature adopt statutory changes to require county offices of
education to review whether districts’ plan for funding of long-term
retiree health benefit liabilities adequately cover likely costs.

E-53 ■ Revise Declining Enrollment Options. Recommend adopting
legislation to create a new declining enrollment revenue limit
adjustment that would begin in 2005-06.

Categorical Reform
E-59 ■ Reform Supplemental Instruction. Recommend the Legislature

adopt trailer bill language adding two supplemental instruction
programs to the new Pupil Retention Block Grant along with a
requirement specifying that “first call” on funds in the block grant
must be for these supplemental instruction program costs.

E-64 ■ Increase Flexibility and Enhance Accountability of Teacher
Training Block Grant Monies. Eliminate Item 6110-137-0001 and
Shift $31.7 Million to Item 6110-245-0001. Recommend including
the Mathematics and Reading Professional Development program
in the block grant and excluding Teacher Dismissal Apportionments.
Also recommend requiring school districts, as a condition of
receiving teacher training block grant monies, to provide the State
Department of Education with teacher-level data linked with
student-level Standardized Testing and Reporting data.

E-70 ■ Adopt Trailer Bill Language Re-Establishing the Link Between
Teacher Training Block Grant Monies and Districts’ Staffing
Needs. Recommend school districts’ allocations for the credential
and professional development block grants be made annually based
on the number of beginning and veteran teachers, respectively. This
would ensure that funding allocations are responsive to changes in
districts’ staffing needs.

Special Education
E-72 ■ Conform to New Federal Rules. Reduce Item 6110-161-001 by

$9.9 million. Recommend adopting a revised calculation of
supplanting for federal special education funds, for a savings of
$9.9 million from the General Fund.

E-74 ■ Technical Problems Create Overbudgeting. Recognize Savings of
$77 million. Recommend correcting two technical budgeting
problems for a savings of $36.3 million in Proposition 98 funds.
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E-74 ■ Use Funds for Special Education Priorities. Recommend spending
$61 million for various special education programs in 2004-05 and
2005-06.

E-76 ■ Make Mental Health Shift Permanent. Recommend permanently
shifting responsibility for mental health services to K-12 education.
Recommend adding $43 million to the amount proposed in the
budget to provide a total of $143 million for mental health services.

E-79 ■ Cleanup Needed on New Formula. Recommend adding a class of
group homes to the formula for distributing special education funds
for students who reside in licensed children’s institutions. This
recommendation would result in costs of $2.2 million (one-time) for
2004-05 and $2.2 million in 2005-06.

E-80 ■ Incidence Factor Remains Outdated. Recommend the State
Department of Education report to the budget subcommittees on
the feasibility of assuming responsibility for calculating the special
education “incidence” adjustment.

Charter Schools
E-82 ■ Reform Charter School Block Grant Funding Model. Recommend

the Legislature repeal the existing block grant funding model, reject
the Governor’s funding and reform proposal, and adopt an
alternative reform approach. This alternative approach includes
various statutory changes as well as a new budget control section
that would link charter schools’ share of categorical funding with the
share of K-12 students they serve.

E-91 ■ Alternative Authorizers Could Improve Quality. Recommend the
Legislature adopt in concept the Governor’s proposal to allow
colleges and universities to authorize and oversee charter schools
but request further detail on certain currently underdeveloped
aspects of the proposal.

Mandates
E-94 ■ Recognize New Mandates. Recommend adding the new mandates

to the budget bill in order to signal the Legislature’s recognition of
their budgetary costs.

E-96 ■ Ongoing “Offsetting Revenues” Process Is Needed. Recommend
the Legislature direct the State Department of Education and the State
Controller’s Office submit a joint plan to the budget subcommittees by
April 1, 2005, outlining a process for sharing information needed to
reduce the state cost of state-mandated local programs.
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E-97 ■ Strengthen Language on Offsetting Revenues. Recommend the
Legislature add budget bill and trailer bill language to ensure that
districts use available funds to pay for local costs of the new
Comprehensive School Safety Plan mandate.

After School Programs and Proposition 49
E-99 ■ 21st Century Community Learning Centers Not Spending Federal

Funds. Recommend the Legislature pass legislation creating a new
group of grantees to begin in late summer 2005. In addition,
recommend the Legislature increase reimbursement rates, annual
grant caps, and start-up funding for the elementary and middle
school programs in their first year.

E-103 ■ Repeal Proposition 49. Recommend the Legislature enact legislation
placing before the voters a repeal of Proposition 49 because (1) it
triggers an autopilot augmentation even though the state is facing a
structural budget gap of billions of dollars, (2) the additional
spending on after school programs is a lower budget priority than
protecting districts’ base education program, and (3) existing state
and federal after school funds are going unused.

Child Care
E-110 ■ Shifting California Work Opportunity and Responsibility to Kids

(CalWORKs) Families to General Child Care. Recommend
delaying the shift of the Stage 3 program to Alternative Payment
child care until counties have created centralized waiting lists.
Further recommend placing current CalWORKs child care on the
waiting lists based upon the date that they first had earned income in
the program.

E-119 ■ Proposal to Create Incentives for Quality Makes Sense.
Recommend the Legislature consider the Governor’s tiered
reimbursement proposal in two parts. First, the Legislature should
determine if a tiered reimbursement rate structure that provides
incentives for quality makes sense. Then the Legislature should
determine the appropriate rates for the tiers. We recommend the
Legislature revise reimbursement rates to promote quality and child
development and preserve family choice.

E-127 ■ State Department of Education (SDE) Contracted Transition
Providers Reimbursement to Mirror Voucher Programs. Recom-
mend the Legislature transition reimbursement rates for SDE
contracted providers to be based on the rate provided to voucher
providers.
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E-129 ■ “Pick-Five” Regulations Would Enhance Rate Equity. Recommend
the Legislature adopt the Governor’s proposal to implement
regulations for an alternative rate-setting methodology for
subsidized child care provider reimbursements when they serve no
private pay customers.

E-130 ■ New Regional Market Rate (RMR) Survey Methodology Shows
Promise. Recommend the Legislature require SDE to report at
hearings on the new RMR methodology, including how the new
survey may improve the accuracy of the Pick-Five regulations.

Commission on Teacher Credentialing (CTC)
E-132 ■ Large Differences Between Original and Revised Fund Condition.

Recommend CTC explain during budget hearings why its 2004-05
beginning balance and revenue assumptions for the Test
Development and Administration Account have changed so
significantly within such a short amount of time—leaving it with a
$2.3 million reserve rather than the $9.3 million reserve assumed in the
2004-05 Budget Act.

E-134 ■ If Fund Statements Reliable, Action Should Be Taken to Keep CTC
Solvent. If CTC can show that it will not have a prudent reserve at
the end of 2005-06, then we recommend it provide the Legislature
with various options for maintaining its solvency.

Other Issues
E-138 ■ Other Issues. Recommend the Legislature reject several budget

proposals unless more information is provided on the details of the
proposed programs: the Accelerated English Language Assistance
Program, alternatives for low-performing schools, school site
budgeting and decision making, and the Governor’s fitness and
nutrition initiative.

Intersegmental

Higher Education “Compact”

E-149 ■ Disregard Higher Education Compact. Recommend the Legislature
disregard the Governor’s compact and instead continue to use the
annual budget process as a mechanism to fund its priorities and to
hold the segments accountable for fulfilling the mission assigned to
them by the Master Plan for Higher Education.
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Higher Education Enrollment Growth and Funding

E-164 ■ Reduce Budgeted Enrollment Growth for the University of
California (UC) and the California State University (CSU). Based
on our demographic projections, we recommend the Legislature
reduce the budgeted enrollment growth rate proposed by the
Governor for UC and CSU from 2.5 percent to 2 percent.

E-165 ■ Adopt Enrollment Targets in Budget Bill. Recommend the
Legislature adopt budget bill language specifying enrollment targets
for both UC and CSU, in order to protect its priority to increase
higher education enrollment.

E-171 ■ Reduce Marginal Cost Funding Rates for UC and CSU. Reduce
Item 6440-001-0001 by $9.4 Million and Item 6610-001-0001 by
$11.9 Million. Using our marginal cost estimates for enrollment
growth based on the agreed-upon 1995 methodology, we
recommend the Legislature reduce the Governor’s proposed
funding rates for each additional student at UC (from $7,588 to
$7,108) and CSU (from $6,270 to $5,999).

E-175 ■ Review Marginal Cost Methodology. Recommend the Legislature
revisit and reassess the marginal cost methodology. Further
recommend the Legislature direct our office, in consultation with the
Department of Finance, UC, and CSU, to review the current system
of funding new enrollment and propose modifications for use in the
development of future budgets.

Student Fees

E-184 ■ Adopt Share-of-Cost Fee Policy. A share-of-cost fee policy would
help the Legislature annually assess fee levels and make fee
decisions, and it would provide both students and the public with
clear expectations about fee levels. It also would treat student
cohorts consistently over time, and, as a portion of any cost increase
is passed on automatically to nonneedy students, it would create
incentives for students to hold the segments accountable for keeping
costs low and quality high.

E-192 ■ Treat $114 Million in New University of California (UC) Fee
Revenue and $76 Million in New California State University
(CSU) Fee Revenue as Available to Meet Identified Needs.
Recommend the Legislature reject the Governor’s proposal to let the
segments spend new fee revenue for whatever they deem
worthwhile. Instead, recommend Legislature adhere to standard
budget practices and apply fee-increase revenue toward segments’
identified needs.
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E-193 ■ Score $25.5 Million in Fee Revenue From Second-Year Phase In of
Excess-Unit Fee Initiative ($1.1 Million for UC and $24.4 Million
for CSU). The excess-unit fee policy, initiated in the current year and
being phased in over a five-year period, requires students (with
certain exceptions) to pay full cost for excess units (more than
110 percent of that needed to obtain their degree). Despite being the
second-year phase in of the excess-unit fee policy, the 2005-06 budget
proposal does not reflect any associated increase in fee revenue. We
recommend the Legislature score the revenue that is to be generated
from the surcharge policy in the budget year ($25.5 million).

E-195 ■ Increase California Community Colleges (CCC) Fee to
$33 Per Unit. Score $101 Million in Additional CCC Fee Revenue.
This higher fee, to be charged only to middle-income and wealthy
students, would generate about $100 million in additional revenue
for CCC. The federal government, in turn, would fully reimburse
those fee-paying students with family incomes up to $105,000 (if
they had sufficient tax liability). It would partially reimburse those
fee-paying students with family incomes up to $160,000. In total, these
middle- and upper middle-income students would receive approxi-
mately $50 million in federal aid. Financially needy students, on the
other hand, are entitled to have their fees waived (through a state aid
program) and thus should pay nothing even with fees being increased.

University of California (UC)
E-202 ■ Alternative Budget Proposal for UC. Based on our review of the

UC’s funding needs for 2005-06, we recommend an alternative to the
Governor’s budget for the university. Our alternative would
increase funding in the budget year to maintain the Master Plan’s
commitment to student access, while avoiding the programmatic
reductions proposed by the Governor. At the same time, our
proposal would free up $57 million in General Fund support to
address other priorities.

California State University (CSU)
E-208 ■ Adopt the Legislative Analyst’s Office Alternative Budget for CSU.

Based on our review of CSU’s funding needs for 2005-06, we
recommend an alternative to the Governor’s budget for the
university. Our alternative would increase funding in the budget
year to maintain the Master Plan’s commitment to student access,
while avoiding the programmatic reductions proposed by the
Governor. At the same time, our proposal would free up
$71.5 million in the General Fund to address other priorities.
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California Community Colleges (CCC)
E-219 ■ Fund Enrollment Growth of 1.9 Percent. The Governor proposes to

fund enrollment growth of 3 percent. We recommend funding
enrollment growth of 1.9 percent, which is the same rate as adult
population is projected to grow. We recommend the associated
savings ($50.6 million) be redirected to other K-14 priorities.

E-220 ■ Continue to Advance Equalization Effort. Recommend the
Legislature continue the effort, begun in the current year, to equalize
per-student funding among community college districts. We
recommend equalization be made a funding priority for new
Proposition 98 funding that is not needed to fund workload increases.

E-222 ■ Clarify Accountability Expectations. We recommend two changes to
provisional language in the Governor’s budget proposal in order to
clarify the state’s expectations about CCC’s recent accountability efforts.

E-226 ■ Fund the California Partnership for Achieving Student Success.
Increase Item 6870-101-0001 by $1 Million. Recommend the
Legislature fund the continuation and expansion of an important and
proven program that improves district performance and can assist in
accountability efforts.

Student Aid Commission
E-233 ■ Create Parity for Financially Needy Students Attending Public and

Private Universities. Increase Item 7980-101-0001 by $26.6 Million.
Recommend the Legislature provide the same amount of support
for financially needy students at public and private universities. This
would help ensure that the Cal Grant program continued to
promote access and choice for all financially needy students.

E-238 ■ New National Guard Assumption Program of Loans for Education
Warrants Have No Budget-Year Cost. Reduce Item 7980-101-001 by
$200,000. Given no National Guard warrants have been issued to
date, and individuals must complete one year of military service
prior to receiving state benefits, the state would incur no associated
program cost until at least 2006-07. Rather than setting aside funds
even though they would not be needed, recommend the Legislature
capture $200,000 as General Fund savings.

E-239 ■ Use Larger Budget-Year Swap to Restore Cal Grant Benefits. Increase
Reimbursements to Item 7980-101-0001 by $26.6 Million. Recommend
the Legislature designate $61.6 million (or $26.6 million more than
proposed in the Governor’s budget) in Student Loan Operating Fund
surplus monies to restore  Cal Grant benefits for all financially needy
students. This larger swap would reduce EdFund’s cumulative surplus
from $160 million to about $98 million. This equates to roughly a nine-
month operating reserve—still a healthy reserve for the agency.
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