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Dear Ms. Higashi:

| have received the comments of the Department of Finance (“DOF) dated April 16, 2004
and the Chancellor's Office of the California Community Colleges (“CCC”) dated March
24, 2004, to which | now respond on behalf of the test claimants.

The Comments of DOF and CCC are Incompetent and Should be Excluded

Test claimants object to the comments of DOF and CCC, in total, as being legally
incompetent and move that they be excluded from the record. Title 2, California Code of
Regulations, Section 1183.02(d) requires that any:

« . written response, opposition, or recommendations and supporting
documentation shall be signed at the end of the document, under penalty
of perjury by an authorized representative of the state agency, with the
declaration that it is true and complete to the best of the representative’s
personal knowledge or information or belief.”

Furthermore, test claimants object to any and all assertions or representations of fact
made in the response since DOF and CCC have failed to comply with Title 2, California
Code of Regulations, Section 1183.02(c)(1) which requires:
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“If assertions or representations of fact are made (in a response), they
must be supported by documentary evidence which shall be submitted
with the state agency's response, opposition, or recommendations. All
documentary evidence shall be authenticated by declarations under
penalty of perjury signed by persons who are authorized and competent to
do so and must be based on the declarant’s personal knowledge or
information or belief.” '

In addition, DOF and CCC have cited federal statutes and regulations without attaching
a copy thereof in violation of Title 2, California Code of Regulations Section 1183.02,
subdivision (c)(2), which requires that written responses, opposition or
recommendations on the test claim shall contain:

“A copy of relevant portions of...federal statutes, and executive orders that
may impact the alleged mandate...unless such authorities are also cited in
the test claim. The specific chapters, articles, sections, or page numbers
must be identified...”

The comments of DOF and CCC do not comply with these essential requirements.
Since the Commission cannot use unsworn comments or comments unsupported by
declarations, but must make conclusions based upon an analysis of the statutes and
facts supported in the record, test claimant requests that the comments and assertions
of DOF and CCC not be included in the Staff's analysis.

Part |
Comments Made by Both Respondents

Both DOF and CCC make similar comments as to certain issues. Both also repeat
issues throughout their respective comments. Test Claimant will reply to these issues
here, applicable to both and applicable to each time they are repeated by respondents.

A. Legal Compulsion is not Necessarily Required for a Finding of a Mandate

DOF and CCC both cite Department of Finance v, Commission on State Mandates
(2003) 30 Cal.4th 727 (“Kem”) and both misinterpret Kern on the issue of legal
compulsion. For example, CCC states that the Supreme Court “found that no
mandates exist where a district voluntarily participates in a program.” There was no
such “finding” in “Kermn”! A finding of legal compulsion is not an absolute prerequisite to
a finding of a reimbursable mandate. The controlling case law on the subject of legal
compulsion vis-a-vis non-legal compulsion is still City of Sacramento v. Sfate of
California (1990) 51 Cal.3d 51 (hereinafter “Sacramento II")
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(1)  Sacramento Il Facts:

The adoption of the Social Security Act of 1935 provided for a Federal Unemployment
Tax (“FUTA”). FUTA assesses an annual tax on the gross wages paid by covered
private employers nationwide. However, employers in a state with a federally “certified”
unemployment insurance program receive a “credit’ against the federal tax in an
amount determined as 90 percent of contributions made to the state system. A
“certified” state program also qualifies for federal administrative funds.

California enacted its unemployment insurance system in 1935 and has sought to
maintain federal compliance ever since.

In 1976, Congress enacted Public Law number 94-566 which amended FUTA to
require, for the first time, that a “certified” state plan include coverage of public
employees. States that did not alter their unemployment compensation laws
accordingly faced a loss of both the federal tax credit and the administrative subsidy.

In response, the California Legislature adopted Chapter 2, Statutes of 1978 (hereinafter
chapter 2/78), to conform to Public Law 94-566, and required the state and all local
governments to participate in the state unemployment insurance system on behalf of
their employees.

(2) Sacramento [ Litigation

The City of Sacramento and the County of Los Angeles filed claims with the State
Board of Control seeking state subvention of the costs imposed on them by chapter
2/78. The State Board denied the claim. On mandamus, the Sacramento Superior
Court overruled the Board and found the costs to be reimbursable. In City of
Sacramento v. State of California (1984) 156 Cal.App.3d 182 (hereinafter Sacramento
) the Court of Appeal affirmed concluding, inter alia, that chapter 2/78 imposed state-
mandated costs reimbursable under section 6 of article Xlll B. It also held, however,
that the potential loss of federal funds and tax credits did not render Public Law 94-566
so coercive as to constitute a “mandate of the federal government” under Section 9(b)."

' Section 1 of article XHI B limits annual “appropriations”. Section 9(b) provides
that “appropriations subject to limitation” do not include “appropriations required to
comply with mandates of the courts or the federal government which, without discretion,
require an expenditure for additional services or which unavoidably make the provision
of existing services more costly.”
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In other words, Sacramenio [ concluded, inter alia, that the loss of federal funds and tax
credits did not amount to “compulsion.”

(3)  Sacramento Il Litigation

After remand, the case proceeded through the courts again. In Sacramento Il, the
Supreme Court held that the obligations imposed by chapter 2/78 failed to meet the
“program” and “service” standards for mandatory subvention because it imposed no
“unique” obligation on local governments, nor did it require them to provide new or
increased governmental services to the public. The Court of Appeal decision, finding
the expenses reimbursable, was overruled.

However, the court also overruled that portion of Sacramento | which held that the loss
of federal funds and tax credits did not amount to “compulsion.”

(d)  Sacramento Il “Compulsion” Reasoning

Plaintiffs argued that the test claim legislation required a clear legal compulsion not
present in Public Law 94-566. Defendants responded that the consequences of
California’s failure to comply with the federal “carrot and stick” scheme were so
substantial that the state had no realistic “discretion” to refuse.

In disapproving Sacramento I, the court explained:

“If California failed to conform its plan to new federal requirements as they
arose, its businesses faced a new and serious penalty - full, double
unemployment taxation by both state and federal governments.” (Opinion,

at page 74)

Plaintiffs argued that California was not compelled to comply because it could have
chosen to terminate its own unemployment insurance system, leaving the state’s
employers faced only with the federal tax. The court replied to this suggestion:

“However, we cannot imagine the drafters and adopters of article Xlll B
intended to force the state to such draconian ends. (]]) ...The alternatives
were so far beyond the realm of practical reality that they left the state
‘without discretion’ to depart from federal standards.” (Opinion, at page
74, emphasis supplied)

In other words, terminating its own system was not an acceptable option because it was
so far beyond the realm of practical reality so as to be a draconian response, leaving
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the state without discretion. The only reasonable alternative was to comply with the
new legislation, since the state was practically “without discretion” to do otherwise.

The Supreme Court in Sacramento Il concluded by stating that there is no final test for
a determination of “mandatory” versus “optional:

“Given the variety of cooperative federal-state-local programs, we here
attempt no final test for ‘mandatory’ versus ‘optional’ compliance with
federal law. A determination in each case must depend on such factors
as the nature and purpose of the federal program; whether its design
suggests an intent to coerce; when state and/or local participation began;
the penalties, if any, assessed for withdrawal or refusal to participate or
comply; and any other legal and practical consequences of
nonparticipation, noncompliance, or withdrawal.” (Opinion, at page 76)

(e) The “Kern” Case Did Not Change the Standard

In Kemn, at page 736, the Supreme Court first made it clear that the decision did not
hold that legal compulsion was necessary in order to find a reimbursable mandate:

“For the reasons explained below, although we shall analyze the legal
compulsion issue, we find it unnecessary in this case to decide whether a
finding of legal compulsion is necessary in order to establish a right to
reimbursement under article Xlll B, section 6,? because we conclude that
even if there are some circumstances in which a state mandate may be
found in the absence of legal compulsion, the circumstances presented in
this case do not constitute such a mandate.” (Emphasis in the original.
underlining supplied)

After concluding that the facts in Kern did not rise to the standard of non-legal
compulsion, the court reaffirmed that either double taxation or other draconian
consequences could result in non-legal compulsion:

“In sum, the circumstances presented in the case before us do not
constitute the type of non-legal compulsion that reasonably could

2 This Kern disclaimer that “we find it unnecessary in this case to decide whether
a finding of legal compulsion is necessary in order to establish a right to
reimbursement” refutes CCC’s statement that the court “found that no mandates exist
where a district voluntarily participates in a program.”
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constitute, in claimants’ phrasing, a ‘de facto’ reimbursable state mandate.
Contrary to the situation that we described in (Sacramento II), a claimant
that elects to discontinue participation in one of the programs here at
issue does not face ‘certain and severe...penalties’ such as
‘double...taxation’ or other ‘draconian’ consequences (citation), but simply
must adjust to the withdrawal of grant money along with the lifting of

program obligations.” (Opinion, at page 754, emphasis supplied to
illustrate holding is limited to facts presented)

The test for determining the existence of a mandate is whether compliance with the test
claim legislation is a matter of true choice, that is, whether participation is truly
voluntary. Hayes v. Commission on State Mandates, (1992) 11 Cal.App.4th 1564, 1582

The process for such a determination is found in Sacramento II, that is, the
determination in each case must depend on such factors as the nature and purpose of
the program; whether its design suggests an intent to coerce; when district participation
began; the penalties, if any, assessed for withdrawal or refusal to participate or comply;
and any other legal and practical consequences of nonpatrticipation, noncompliance, or
withdrawal.

Neither DOF or CCC has attempted to apply this test to any portion of the test claim
legislation and regulations. Therefore, their arguments lack any foundation when
claiming that those statutes and regulations contain no reimbursable mandates
because the test claim activities are discretionary.

B. School Construction is not Voluntary

DOF argues that districts are not required to apply for state funds for construction.
School districts and community college districts that need new facilities or
modernization projects have, basically, three sources of funds for new facilities and
modernization projects: the proceeds of their own district bonds, state funds, and
developer fees. Each of the three are needed to do the job.

(1) A District's Ability to Borrow for Needed School Facilities is Strictly Limited

The authority to issue district bonds is found in Chapter 1 of Part 10 in Division 1 of Title
1 of the Education Code, commencing at Section 15100. This authority is strictly
limited.

Education Code Section 15100 allows a district, when in its judgment it is advisable,
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and requires it, upon a petition of the majority of its qualified electors, to order an
election and submit to the electors of the district the question of whether the bonds of
the district shall be issued and sold for the purpose of raising money for the purchase of
school lots, the building or purchasing of school buildings and the making of alterations
or additions to school buildings. Section 15102 provides that such bonded
indebtedness shall not exceed 1.25 percent of the taxable property of the district.
Section 15106 provides that unified school districts or community college dlstrlcts may
not exceed 2.5 percent of the taxable property of the district.

Chapter 1.5 of Part 10 sets forth the Strict Accountability in Local School Construction
Bonds Act of 2000, commencing with Section 15264. (“Proposition 39 bonds”) Here
again, bonded indebtedness is strictly limited.

Section 15266 provides that the Act is an alternative to authorizing and issuing bonds
pursuant to Chapter 1 or Chapter 2 (commencing with Section 15300) when the
governing board of a school district or community college district decides, pursuant to a
two-thirds vote, to pursue the authorization and issuance of bonds for school facilities.
Section 15268 provides that such bonded indebtedness shall not exceed 1.25 percent
of the taxable property of the district and may only be issued if the tax rate levied would
not exceed thirty dollars ($30) per year per one hundred thousand dollars ($100,000) of
taxable property when assessed valuation is projected by the district to increase in
accordance with Article Xl A of the California Constitution. Section 15270 provides
that districts may not authorize or issue bonds that exceed 2.5 percent of the taxable
property of the district and may only be issued if the tax rate levied to meet the
requirements of Section 18 of Article XVI of the California Constitution in the case of
indebtedness incurred pursuant to this chapter at a single election, by a district, would
not exceed sixty dollars ($60) per year per one hundred thousand dollars ($100,000) of
taxable property when assessed valuation is projected by the district to increase in
accordance with Article XIll A of the California Constitution.

Chapter 2 of Part 10 sets forth the Bonds of School Facilities Improvement Districts Act,
commencing with Education Code Section 15300. Here again, bonded indebtedness is
strictly limited.

Section 15300 provides that the chapter provides a method for the formation of school
facilities improvement districts consisting of a portion of the territory within a school
district or community college district and for the issuance of general obligation bonds by
the school facilities improvement district. Section 15330 provides that the total

amount of bonds issued shall not exceed 1.25 percent of the taxable property of the
school facilities improvement district. Section 15334.5 further provides that no bonded
indebtedness may be incurred pursuant to this chapter in an amount that would cause
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the bonded indebtedness of the territory of the school district or community college
district of which the school facilities improvement district is a part, to exceed the
limitation of indebtedness specified in Sections 15102 and 15106.

(2)  The State’s Ability to Fully Fund Needed School Facilities is Limited

The California Research Bureau has published a study entitled “School Facility
Financing - A History of the Role of the State Allocation Board and Options for the
Distribution of Proposition 1A Funds.” (Cohen, Joel, February 1999)° In the study, the
plight of school districts is described therein as follows:

“As California enters the 21 Century, its public schools face many
challenges. One significant challenge is the serious disrepair of an aging
school facility infrastructure. Another challenge is the anticipated growth
of nearly 2 million K-12 students during the next decade that will require
many districts to build new schools to meet burgeoning student demand.”
(Cohen, op.cit., at page 1)

This independent study does not say school districts will have the discretion to build
new schools, it concludes that districts will be required to build them. The report goes
on to say:

“It is clear that throughout this history there was never enough State
money available to school districts for facility construction or repair. In
fact, in spite of the $6.7 billion approved by Proposition 1A, experts
estimate that an additional $10 billion will be required during the next
decade. This paper discusses how the constant shortage of funds
caused districts to use ‘whatever’ means available to them to secure
funding. (Cohen, op.cit., at page 2)

The historical path to this situation was explained:

“With the passage of Proposition 13 in 1978, the State Allocation Board’s
loan orientation was significantly altered. Under Proposition 13, the
amount of tax that property owners paid was limited to no more than one
percent of the assessed value of their property. Local property tax

* A true and exact copy of the report as it appears on the current website of the
California Research Bureau is attached hereto as Exhibit “A” and is incorporated herein
by reference.
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revenues diminished, and the burden to fund many local government
programs was shifted to the State, including public school construction.
Further, local governments lost much of their property taxing authority...”
(Cohen, op.cit., at page 7)

Therefore, in the post-Proposition 13 era, school financing became a collective effort:

“In 1986, the Legislature recognized that resources were scarce and that
no one governmental or private entity could finance school construction.
It attempted to equalize the burden of school facilities financing between
state government, local government and the private sector. This
concept was known as the ‘three legged stool.” The idea was that the
state would provide funds through bonds. Local government would
provide its share through special taxes, general obligation, Mello-Roos
and other bond proceeds. The private sector would provide funds
through developer fees.” (Cohen, op.cit., at page 15)

Even with Proposition 1A money, the report still projected a shortfall of available funds
for school construction:

“...by 1998, the backlog of school construction projects that were
approved by the State Allocation Board, but unfunded, totaled more than
$1.3 billion...there were times during the past five decades when bond
money was not available for periods of four or six years. () The
Department of Finance has estimated that $16 billion is needed over the
next decade for public school construction and rehabilitation....in the end,
Proposition 1A was passed....However, while the amount appears to be
generous, it will not be enough to meet the entire anticipated need of the
state. Based on the Department of Finance projections, the six years
following the bond issue will require roughly an additional $10 billion in
State money.” (Cohen, op.cit., at page 19)

In fact, the worm is growing so large that it will soon swallow the fish:

“The State’s bond capacity may not be able to fund every State
infrastructure need, including schools, transportation, prisons and water
during the next decade. School facility needs are estimated
conservatively at roughly $10 billion, while some estimates have put the
figure at $40 billion for the next decade alone. According to the
Department of Finance, the State can afford to service approximately $25
billion in additional debt. Thus, school facility financing alone could incur
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the entire debt capacity of the State.” (Cohen, op.cit., at page 36)

(3) Subsequent Events Have Not Abated the Need

On November 5, 2002, California passed Proposition 47, the Kindergarten-University
Public Education Facilities Bond Act of 2002. (Education Code Sections 100600, et
seq.) This bond act provided 13.05 billion dollars for school facilities construction. (See:
Education Code Section 100620)

On March 2, 2004, California enacted Proposition 55, the Kindergarten-University
Public Education Facilities Bond Act of 2004. According to the official ballot information
pamphlet! prepared by the California Attorney General and published by the California
Secretary of State, through September 2004, districts identified a need to construct new
schools to house nearly 1 million pupils and modernize schools for an additional 1.1
million pupils. The state cost to address these needs was estimated to be roughly $16
billion, yet only $10 billion is earmarked for K-12 school districts. $2.3 billion is
earmarked for “higher education”, of which only $920 million is to be allocated to
community colleges.

So it can be seen that there still is not enough state money to full satisfy the need for
school facilities construction.

For the DOF to argue that school districts and community college districts need not use

school facilities funding mechanisms (along with the two other legs of the stool) to build

new, and modernize old, schools is so far beyond the realm of practical reality so as not
to be seriously considered.

There is another dark aspect to this argument of respondents. Read individually or
collectively, the argument is that all state programs are “optional” and school districts
and community college districts should build necessary schools and repair dilapidated
facilities “on their own” using their own funds.

Since its admission to the Union, California has assumed specific responsibility for a
statewide public education system open on equal terms to all. The Constitution in 1849

4 A true and exact copy of that portion of the ballot information pamphlet relative
to Proposition 55 (excluding partisan arguments and text of proposed law) as it appears
on the website of the Secretary of State is attached hereto as Exhibit “B” and is
incorporated herein by reference.
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directed the Legislature to “provide for a system of common schools®, by which a school
shall be kept up and supported in each district.” That constitutional command, with the
additional praviso that the school maintained by each district be “free”, has persisted to
the present day. Butt v. State of California (1992) 4 Cal.4th 668, 680° (Footnote 5,
added) In Buit the court explained:

“Accordingly, California courts have adhered to the following principles:
Public education is an obligation which the State assumed by the adoption
of the Constitution. (Citations) The system of public schools, although
administered through local districts created by the Legislature, is ‘one
system...applicable to all the common schools...” (Citation) In view of the
importance of education to society and to the individual child, the
opportunity to receive the schooling furnished by the state must be made
available to all on an equal basis. (Citation) ‘Management and control of
the public schools [is] a matter of state[, not local,] care and supervision...’
(citations) The Legislature’s ‘plenary’ power over public education is
subject only to constitutional restrictions. (Citations) Local districts are the
State’s agents for local operation of the common school system
(Citations), and the State’s ultimate responsibility for public education
cannot be delegated to any other entity. (citation)” (Opinion, at pages
680-681)

Then after the court reminded us that, in Serrano I, the court had struck down the then
existing State public school financing scheme, which caused the amount of basic
revenues per pupil to vary substantially among the respective districts depending on
their taxable property values (Opinion, at page 683), the Supreme Court concluded:

“It therefore appears well settled that the California Constitution makes
public education uniquely a fundamental concern of the State and
prohibits maintenance and operation of the common public school system
in a way which denies basic educational equality to the students of
particular districts. The State itself bears the ultimate authority and

® The California Community Colleges are postsecondary schools and continue to
be a part of the public school system. Education Code Section 66700

® Pursuant to Title 2, California Code of Regulations, Section 1183.03(2), a copy
of Butt v. State of California is attached hereto as Exhibit “C”".

" Serrano v. Priest (1971) 5 Cal.3d 584
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responsibility to ensure that its district-based system of common schools
provides basic equality of educational opportunity. (f])...Whatever the
requirements of the free school guaranty, the equal protection clause
precludes the State from maintaining its common school system in a
manner that denies the students of one district an education basically
equivalent to that provided elsewhere throughout the State.” (Opinion, at
page 685) :

The argument that school districts and community college districts need not participate
in the various school facilities funding programs referred to in the test claim legislation is
tantamount to saying that each district is “on its own” when it comes to needed school
construction. Since the quality of school facilities would then depend on the wealth of
each individual district, the result would be a violation of the equal protection laws of the
State constitution. (Article I, §7, subdivisions (a),(b); Article IV, §16, subdivision (a))

Part i
Replies to Provisions Applicable to Community College Districts
And School Districts

The new duties mandated upon school districts, county offices of education and
community college districts are set forth in four sections, commencing at page 93 of the
test claim. This Part Il sets forth new duties required upon school districts, county
offices of education and community college districts by the Local Agency Public
Construction Act.

Duty 1A

The activities alleged are the requirement to establish, periodically update and maintain
policies and procedures to implement the requirements of the laws pertaining to public
contracts. CCC does not respond to this activity. DOF concurs in the non-response.

Duty 1B

The new mandated duty requires the specification of the classification of the license
which a contractor shall possess at the time a contract is awarded, and including that
specification in any plans prepared for a public project and in any notice inviting bids.

CCC argues that “[T]o the extent that all owners/builders “should determine” that a
contractor’s license is necessary” (emphasis supplied), it would be a law of general
application, citing County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.
DOF concurs.
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The problem with this argument is that the test claim legislation does not require all
other persons and entities in the state to do anything. Perhaps all other
owners/builders “should determine” if a contractor is licensed. School districts, county
offices of education and community college districts are required to do so and are
required to include that specification in any plans and in any notice inviting bids.

CCC does agree that the requirement to include that specification in any plans and in
any notice inviting bids may constitute a mandated cost.® DOF concurs.

Duty 1C

This mandated duty requires the inclusion of the time, date, and location of the
mandatory prebid site visit, conference or meeting when a notice inviting formal bids
includes such a requirement.

CCC argues that this is a discretionary duty citing “Kern”. DOF concurs.

For test claimants’ reply to all discretionary arguments, see Part 1A, above,
commencing at page 2.

Duties 1 D through F

These mandated duties require the inclusion of a clause which requires the contractor
to promptly notify the district of certain events when any public works contract involves
digging trenches or other excavations that extend deeper than four feet below the
surface.

CCC agrees that these activities may create mandated costs. DOF concurs.

Duty 1G

Public Contract Code section 7107 requires districts to release retentions withheld after
the completion of a work project and, in the event of a dispute, withholding an amount
from the final payment and, in the event of litigation, paying the contractor’s attorney’s
fees and costs should the contractor prevail.

® CCC argues, however, that the expense of this element of the test claim may
be de minimus. This, of course, is not a valid objection since all of the elements of a
test claim must be totaled to determine if the statutory minimum will be satisfied.
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CCC contends the existence of Civil Code section 3260.1 results in the Public Contract
Code section to be a law of general application. DOF concurs. CCC errs in that the
Civil Code section applies to all progress payments, whereas, the Public Contract Code
section applies only to final payments.

CCC also asserts that the litigation provisions lie within the discretion of the district in
that the costs can be avoided by making timely payments. DOF concurs. CCC eirs in
failing to recognize in the real world, payments can be honestly disputed.

Duty 1H

Public Contract Code section 7109 provides that, after a determination that a project
may be vulnerable to graffiti, it is the intent of the Legislature that districts take
preventative measures.

CCC argues that the provision is discretionary as being only the “intent of the
Legislature.” DOF concurs. ltis to be noted that the “intent” language appears only
after the district has already made a determination that a project may be vuinerable to
graffiti. It is implausible for the CCC to argue that it is discretionary decision after that
determination is made.

For test claimants’ reply to all discretionary arguments, see Part 1A, above,
commencing at page 2.

Duty 11

Public Contract Code section 9203 requires districts to retain no less 5 percent of the
value of the actual work completed and of the value of material delivered on the ground
or stored until final completion and acceptance of the project.

CCC comments that it cannot determine whether section 9203 previously existed in the
Government Code or whether its original provisions predated January 1, 1975, and
recommends the Commission’s (i.e., Commission staff’s) further review. DOF concurs.

The instant test claim was filed on June 24, 2003. The Commission’s letter inviting
comments was dated July 3, 2003. CCC finally submitted its comments on March 24,
2004. Test claimants suggest that if CCC cannot find contradictory evidence in nearly
nine months, perhaps it does not exist.
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Duty 1J

Public Contract Code section 10299, subdivision (a), allows the Director of the
Department of General Services to consolidate the needs of multiple state agencies for
information technology goods and services, and to establish contracts, master
agreements, multiple award schedules, cooperative agreements, and other types of
agreements that leverage the state's buying power.

Subdivision (b) allows districts to utilize those contracts, master agreements, multiple
award schedules, cooperative agreements, or other types of agreements established by
the department for use by school districts for the acquisition of information technology,
goods, and services.

CCC argues that participation in the agreements is purely optional. DOF concurs.

Subdivision (a) allows the director to take advantage of the state’s buying power.
CCC’s suggestion, then, is that taking advantage of the state’s buying power is optional.
This argument is specious.

For test claimants’ reply to all discretionary arguments, see Part 1A, above,
commencing at page 2.

Duty 1K

Public Contract Code section 12109 permits the Director of the Department of General
Services to make the services of the department under the chapter for the acquisition of
information technology goods and services available to school districts.

CCC argues districts are not required to use the offered services. DOF concurs.

CCC ignores section 12100 which requires that all contracts for the acquisition of
information technology goods or services, whether by lease or purchase, be made by,
or under the supervision of, the Department of General Services.

CCC also ignores the findings of the Legislature in section 12100 that the unique
aspects of information technology, and its importance to state programs warrant a
separate acquisition authority and that this separate authority should enable the timely
acquisition of information technology goods and services in order to meet the state's
needs in the most value-effective manner.

In view of these findings, the argument that using these services is discretionary is
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specious.

For test claimants’ reply to all discretionary arguments, see' Part 1A, above,
commencing at page 2.

Duty 1L

Business and Professions Code Section 7028.15, subdivision (e), requires districts to
verify that a contractor was properly licensed when the contractor submitted a bid with
the district before awarding a contract or issuing a purchase order to that contractor.
CCC agrees that this requirement creates a state mandated cost. DOF concurs.

Duties 1M through 1Q

Public Contract Code section 20101 and its subdivisions, provide for a uniform system
to evaluate the ability, competency and integrity of bidders on public works projects.

CCC argues that these activities are permissive. DOF concurs.

Public Contract Code sections 20101, et seq., are part of the Local Agency Public
Construction Act, enacted by Chapter 972, Statutes of 1999. Section 1, an uncodified
portion of the Act, provides:

“The Legislature hereby finds and declares that the establishment by
public agencies of a uniform system to evaluate the ability, competency,
and integrity of bidders on public works projects is in the public interest,
will result in the construction of public works projects of the highest quality
for the lowest costs, and is in furtherance of the objectives stated in
Section 100 of the Public Contract Code.”

In view of the finding and declaration of the Legislature that the Act will result in the
construction of public works of the highest quality and for the lowest costs, the
argument that section 20101 is permissive is not well taken.

For test claimants’ reply to all discretionary arguments, see Part 1A, above,
commencing at page 2.

Duty 1R
Public Contract Code section 20102 provides that, where plans and specifications have
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been prepared by a district in order for a public project to be put out for formal or
informal bid, and, subsequently, the public agency elects to perform the work by day's
labor, the public agency shall perform the work in strict accordance with these same
plans and specifications. Revisions of the plans and specifications may be made once
a justification detailing the specific reasons for the change or changes has been
approved by the public agency or its project director and a copy of the change and its
justification is placed in the project file.

cce argues that it “believes” that all construction projects, not just public works, must
be based upon plans and that there is no greater obligation created under section
20102 then when a district originally opts to perform the work by day’s labor. DOF
concurs.

CCC ignores the obvious public policy statement, that is, once a project is initiated and
plans and specifications are created according to strict public standards, that those
strict standards shall also be applied to the same job performed by day’s labor.

For test claimants’ reply to all discretionary arguments, see Part 1A, above,
commencing at page 2.

Duty 1S

Public Contract Code section 20103.5 provides that in all contracts subject to this part
where federal funds are involved, no bid submitted shall be invalidated by the failure of
the bidder to be licensed in accordance with the laws of this state. However, at the time
the contract is awarded, the contractor shall be properly licensed in accordance with the
laws of this state. The first payment for work or material under any contract shall not be
made unless and until the Registrar of Contractors verifies to the agency that the
records of the Contractors' State License Board indicate that the contractor was
properly licensed at the time the contract was awarded.

CCC first argues that the activities required by section 20103.5 may be duplicative of
Business and Professions Code section 7028.15. DOF concurs. The problem with this
argument, other than not being part of Government Code Section 17556, is that
subdivision (a)(2) of section 7028.15 specifically excepts a case where the bid is
submitted on a state project governed by Section 20103.5 of the Public Contract Code.

Otherwise, CCC agrees that the activities required by Public Contract Code section
20103.5 appear to create a reimbursable state mandate. DOF concurs.
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Duties 1T and 1U

Public Contract Code section 20103.6 states that a district shall, in the procurement of
architectural design services requiring an expenditure in excess of ten thousand dollars
($10,000), include in any request for proposals for those services or invitations to bid a
disclosure of any contract provision that would require the contracting architect to
indemnify and hold harmless the local agency against any and all liability, whether or
not caused by the activity of the contracting architect. Subdivision (b) sets forth
requirements in the event a district fails to comply.

CCC argues that seeking indemnification is optional. DOF concurs.

CCC has overlooked the requirement in the section that a district shall disclose such a
contract provision. Any suggestion by CCC that seeking indemnification is optional
ignores the real life financial disasters which can result when an accident or
catastrophe, through no fault of a district, occurs and the district is subjected to multi-
million dollar claims.

For test claimants’ reply to all discretionary arguments, see Part 1A, above,
commencing at page 2.

Duty 1V

Public Contract Code section 23108.8 provides that a district may require a bid for a
public works contract to include prices for items that may be added to, or deducted
from, the scope of work in the contract for which the bid is being submitted and the bid
solicitation shall specify which one of four methods will be used to determine the lowest
bid.

CCC argues that requiring bids to include additions or deductions is in the discretion of
the district. DOF concurs.

Public Contract Code sections 20101, et seq., set forth the Local Agency Public
Construction Act, enacted by Chapter 972, Statutes of 1999. Section 1, an uncodified
portion of the Act, provides:

“The Legislature hereby finds and declares that the establishment by
public agencies of a uniform system to evaluate the ability, competency,
and integrity of bidders on public works projects is in the public interest,
will result in the construction of public works projects of the highest quality
for the lowest costs, and is in furtherance of the objectives stated in
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Section 100 of the Public Contract Code.”

In view of the finding and declaration of the Legislature that the Act will resulit in the
construction of public works of the highest quality and for the lowest costs, the
argument that section 23108.8 is permissive is not well taken.

For test claimants’ reply to all discretionary arguments, see Part 1A, above,
commencing at page 2.

Duty 1W

Public Contract Code section 20104 is part of Article 1.5 of the Local Agency Public
Construction Act which provides for the resolution of construction claims. Subdivision
(c) provides that the provisions of the article or a summary thereof shall be set forth in
the plans or specifications for any work which may give rise to a claim under this article.

CCC states that the Article does not apply to districts who have elected to resolve the
dispute by way of arbitration. Therefore, CCC, argues that the decision is optional.

“Either/or” is never optional. A district is required to do one or the other. “Either/or not”
is optional. Here, a district is required to comply with the section or elect arbitration.

The Local Agency Public Construction Act, was enacted by Chapter 972, Statutes of
1999. Section 1, an uncodified portion of the Act, provides:

“The Legislature hereby finds and declares that the establishment by
public agencies of a uniform system to evaluate the ability, competency,
and integrity of bidders on public works projects is in the public interest,
will result in the construction of public works projects of the highest quality
for the lowest costs, and is in furtherance of the objectives stated in
Section 100 of the Public Contract Code.”

In view of the finding and declaration of the Legislature that the Act will result in the
construction of public works of the highest quality and for the lowest cost, the argument
that section 20104 is permissive is not well taken.

Duties 1X through 1AA

Public Contract Code section 20104.2, and its subdivisions, provide procedural
requirements when a contractor files a claim or lawsuit against a district.
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CCC first refers back to its argument against Duty 1W regarding a purported choice
between arbitration and the due process requirements. DOF concurs. Test Claimant
refers to its reply to Duty 1W and incorporates it here by reference.

CCC also claims that a finding of a reimbursable mandate should be denied because
test claimants have not made a showing that this process was used.

A test claimant acts as a representative of all districts in the State. There is no
requirement that a test claimant has incurred all or any of the costs alleged.

The regulations for test claims are found in Title 2, California Code of Regulations
Section 1183. Subdivision (e) sets forth the requirements for the content of a test
claim. Under subparagraph (3), a written narrative must contain what activities were
required under prior law or executive order and what new program or higher level of
service is required under the statute or executive alleged to contain or impact a
mandate. There is no requirement that the test claim statute or executive order impose
a new program or higher level of service solely on the test claimant, only that a narrative
describes what new program or higher level of service is required of potential claimants.

Under subparagraph (5) of Title 2, California Code of Regulations Section 1183,
subdivision (e), a test claim is required to contain a statement that actual and/or
estimated costs which result from the alleged mandate exceed a minimum amount.
There is no requirement that the test claimant has incurred any costs, only that the
alleged mandate will result in the minimum cost.

Duties 1BB and 1CC

Public Contract Code section 20104.4 provides procedures to be followed for all civil
actions filed to resolve claims subject to Article 1.5 (Resolution of Construction Claims),
including court ordered nonbinding mediation and, if the matter then remains in dispute,
the case shall be submitted to judicial arbitration. In the event of a trial de novo after
arbitration, a plaintiff that does not obtain a more favorable judgment shall, in addition
to payment of costs and fees under that chapter, pay the attorney's fees of the other
party arising out of the trial de novo.

CCC comments that it is not clear whether the procedure affects districts differently
than nonpublic parties and suggests that the Commission (i.e., Commission staff) may
wish to research this further. DOF concurs.

Test claimants suggest that if a same or similar law already applied to school districts
and community college districts, there would have been no need to enact section
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20104.4. Since the objection is not one of those set forth in Government Code Section
17556, the objection must be disregarded in any event.

Duty 1DD

Public Contract Code section 20104.6, subdivision (b), provides that in any suit filed
under Section 20104 .4, the local agency shall pay interest at the legal rate on any
arbitration award or judgment and that interest shall begin to accrue on the date the suit
is filed in a court of law.

CCC, citing section 685.020 of the Code of Civil Procedure, argues that this section
does not create an obligation confined to test claimants.

Under Code of Civil Procedure section 685.020 interest commences to accrue on a
money judgment on the date of entry of the judgment.

The differences are apparent: (1) under the Public Contract Code interest accrues on
arbitration awards, whereas under the Code of Civil Procedure interest does not accrue
on arbitration awards; and (2) under the Public Contract Code interest accrues on the
date suit is filed, whereas under the Code of Civil Procedure interest does not begin to
accrue until the date of entry of judgment. Section 20104.6 mandates new programs or
higher levels of service.

Duties 1EE and 1FF

Public Contract Code section 20104.50, subdivision (b), provides that a district which

fails to make any progress payment within 30 days after receipt of an undisputed and
properly submitted payment request from a contractor on a construction contract shall
pay interest to the contractor equivalent to the legal rate.

CCC argues that the payment of a district’s debts should lie within test claimant’s ability
and, if a test claimant “chooses” not to pay, it is a discretionary act. DOF concurs.

CCC misses the point. Regardless of the “business morality” of paying or not paying,
prior to the enactment of section 20104.50 districts were not required to pay interest on
progress payments; and after the enactment of section 20104.50 they are required to
pay interest. Itis a new program.

Public Contract Code section 20104.50, subdivision (c), requires a district, upon receipt
of a payment request, to both (a) review each payment request as soon as practicable
after receipt for the purpose of determining that the payment request is a proper
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payment request, and (2) return any payment request determined not to be a proper
payment request suitable for payment to the contractor as soon as practicable, but not
later than seven days, after receipt, accompanied by a document setting forth in writing
the reasons why the payment request is not proper.

CCC does not address these new mandated activities.

Duties 1GG and 1HH

Public Contract Code section 20107 requires that all bids for construction work be
presented under sealed cover and shall be accompanied by one of four forms of
bidder's security, that the security of an unsuccessful bidder shall be returned in a
reasonable period of time, but in no event shall that security be held by the school
district beyond 60 days from the time the award is made.

CCC correctly notes that the provision applies to school districts, but not to community
college districts. DOF concurs.

DOF adds an argument that districts are not required to apply for apportionments and,
therefore, the test claim activities are discretionary.

For test claimants’ reply to all discretionary arguments, see Part 1A, above,
commencing at page 2. For test claimants’ reply to the argument that districts are not
required to apply for apportionments, see Part 1B, above, commencing at page 6.

Duty 111

Public Contract Code section 22300 provides that provisions shall be included in any
invitation for bid and in any contract documents to permit the substitution of securities
for any moneys withheld to ensure performance under a contract. Alternatively, the
contractor may request and the owner shall make payment of retentions earned directly
to an escrow agent at the expense of the contractor.

CCC concedes that this requirement may create a mandate. DOF concurs.

Part Il
Replies to Provisions Applicable Only to Community College Districts

Duty 3A

The test claim alleges that community college districts are required to establish,

22




Ms. Paula Higashi
Test Claim 02-TC-35
May 7, 2004

periodically update and maintain policies and procedures to implement Article 41 of the
Local Agency Public Construction Act.

CCC does not contest this allegation. DOF concurs.

Duties 3B and 3C

Public Contract Code section 2000, subdivision (a), provides that any local agency may
require that a contract be awarded to the lowest responsible bidder who also does
either of the following: (1) meets goals and requirements established by the local
agency relating to participation in the contract by minority business enterprises and
women business enterprises and (2) makes a good faith effort, prior to the time bids are
opened, to comply with the goals and requirements established by the local agency
relating to participation in the contract by minority or women business enterprises.

Subdivision (d) defines “local agency” as used in this section, to include a school
district, or other district (further defined as an agency of the state, formed pursuant to
general law or special act, for the local performance of governmental or proprietary
functions within limited boundaries). Education in our society is considered to be a
peculiarly governmental function and administered by local agencies to provide service
to the public. Long Beach Unified School District v. State of California (1990) 225
Cal.App.3d 155, 172 Therefore, community college districts would also be included
within the definition of “other districts.”

CCC contends that the definition of “local agency” to include a “school district” or “other
district” (as defined) does not include community college districts. DOF concurs.

The test claim cites Government Code Section 17519 which defines “school district” to
mean any school district, community college district, or county superintendent of
schools. CCC contends, without authority, that this Government Code section exists
solely for the purpose of identifying entities that may file state mandate claims. CCC
does not address the Public Contract Code definition which also includes any “other
district” (further defined as an agency of the state, formed pursuant to general law or
special act, for the local performance of governmental or proprietary functions within
limited boundaries).

Test claimant refers CCC and DOF to Education Code section 66700 which provides
that the California Community Colleges are postsecondary schools and shall continue
to be part of the public school system of this state.

CCC also correctly notes that community college districts are not subject to Education
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Code 20111. Duty 3B° should be read to strike the words “and 20111". This correction
by redaction has no effect on the remaining content of the paragraph.

Finally, CCC argues that the provisions of section 2000 do not create a mandate
because they are discretionary.

For test claimants’ reply to all discretionary arguments, see Part 1A, above,
commencing at page 2.

Duty 3D

Public Contract Code section 2001 requires local agencies, as defined in subdivision (d)
of Section 2000, that require contracts to be awarded to the lowest responsible bidder
meeting, or making a good faith effort to meet, participation goals for minority, women,
or disabled veteran business enterprises, shall provide in the general conditions under
which bids will be received, that any person making a bid or offer to perform a contract
shall, in his or her bid or offer, set forth specified information.

CCC again argues that the provisions of the section do not create a mandate because
they are discretionary.

For test claimants’ reply to all discretionary arguments, see Part 1A, above,
commencing at page 2.

Public Contract Code section 2001 was added by Chapter 1032, Statutes of 1993,
Section 4. Section 6 added Public Contract Code section 10115.10 which provides that
it shall be unlawful to commit certain fraudulent acts when obtaining acceptance or
certification as a minority, women, or disabled veteran business enterprise for the
purposes of this article. Section 8 provides, in part:

“No reimbursement is required by this act pursuant to Section 6 of Article
XIll B of the California Constitution because the only costs which may be
incurred by a local agency or school district will be incurred because this
act creates a new crime or infraction, changes the definition of a crime or
infraction, changes the penalty for a crime or infraction, or eliminates a
crime or infraction...”

Citing Government Code Section 17556(g), CCC agues that a finding of a reimbursable

® Test claim, at page 111, line 5
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mandate is prohibited. DOF concurs.

First of all, any findings of the Legislature as to whether any section constitutes a state
mandate are irrelevant. The Legislature has created what is clearly intended to be a
comprehensive and exclusive procedure by which to implement and enforce section 6
of the California Constitution, article Xill B. Thus, the statutory scheme contemplates
that the Commission, as a quasi-judicial body, has the sole and exclusive authority to
adjudicate whether a state mandate exists. Thus, any legislative findings are irrelevant
to the issue of whether a state mandate exists. City of San Jose v. State of California
(1996) 45 Cal.App.4th 1802, 1817-1818; County of Los Angeles v. Commission on
State Mandates (1995) 32 Cal.App.4th 805, 818-819

Legislative disclaimers, findings and budget control language are no defense to
reimbursement. These efforts are merely transparent attempts to do indirectly that
which cannot lawfully be done directly. Carmel Valley Fire Protection District v. State of
California (1987) 190 Cal.App.3d 521, 541-544 (Rejecting nearly identical language, at
page 542)

Secondly, section 6 of the Act and Public Contract Code section 10115.10, which refers
to a crime, applies only “for the purposes of this article.” “This article” refers to Article 1
of Chapter 1 of Part 2 - the State Contract Act, which does not apply to school districts
or community college districts and is not included in the test claim. The relevant Public
Contract Code section 2001 is found in Chapter 2 of Part 1.

Finally, subdivision (g) of Government Code Section 17556 provides:

“The commission shall not find costs mandated by the state, as defined in
Section 17514, in any claim submitted by a local agency or school district,
if, after a hearing, the commission finds that:...

(9) The statute created a new crime or infraction, eliminated a
crime or infraction, or changed the penalty for a crime or infraction, but
only for that portion of the statute relating directly to the enforcement of
the crime or infraction.” (Emphasis supplied)

Since the test claim does not include any portion of the statute relating directly to the
enforcement of a crime or infraction, the argument of CCC is without merit.

Duties 3E and 3F

Public Contract Code section 20651, subdivision (a) requires community college
districts to let any contracts involving an expenditure of more than fifty thousand dollars
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($50,000) for specified purposes to the lowest responsible bidder who shall give
security as the district requires, or else reject all bids. Subdivision (b) requires the
district to let any contract for a public project, as defined in subdivision (c) of Section
22002, involving an expenditure of fifteen thousand dollars ($15,000) or more to the
lowest responsible bidder who shall give security as the board requires, or else reject all
bids. All bids for construction work shall be presented under sealed cover and shall be
accompanied by one of several listed forms of security, and upon an award to the
lowest bidder, the security of an unsuccessful bidder shall be returned in a reasonable
period of time, but in no event shall that security be held by the district beyond 60 days
from the time the award is made.

CCC contends that the requirement for competitive bidding and security was enacted
prior to 1967 and cites former Education Code section 15951, which it states is
attached. DOF concurs.

The attachment was not part of the e-mail transmission received by test claimants, but
the text of former section 15951 is found in footnote 2, at page 4, of the test claim:

“The governing board of any school district shall let any contracts
involving an expenditure of more than five thousand dollars ($5,000) for
work to be done or more than eight thousand dollars ($8,000) for
materials or supplies to be furnished, sold, or leased to the district, to the
lowest responsible bidder who shall give such security as the board
requires, or else reject all bids. This section applies to all materials and
supplies whether patented or otherwise.” Education Code Section 15951,
as amended by Chapter 321, Statutes of 1973, Section 1

The current version of this requirement is now found in section 20651. It differs from
the pre-1975 version in that;

)] Now, the section also applies to equipment and not just materials or supplies.
(2) Now, the section also applies to services, except construction services.

(3) Now, the section also applies to repairs, including maintenance, that are not a
public project as defined.

(4)  Now, the section also requires that all bids for construction work be presented
under sealed cover and shall be accompanied by one of the following forms of
bidder's security: cash, a cashier's check made payable to the community
college district, a certified check, or a bidder's bond executed by an admitted
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surety insurer.

(6) Now, the section also requires, upon an award to the lowest bidder, the security
of an unsuccessful bidder shall be returned in a reasonable period of time, but in
no event shall that security be held by the district beyond 60 days from the time
the award is made.

A comparison of the prior statute and the current statute shows that the post-1974
amendments have created new programs or higher levels of service.

Duties 3G through 3J

CCC makes no comments as to Duty 3G which pertains to the return of security to
unsuccessful bidders.

As to Duties 3H through 3J, Public Contract Code section 20651.5, subdivision (a)
provides that a community college district may require each prospective bidder for a
_contract to complete and submit a standardized questionnaire and financial statement,
including a complete statement of the prospective bidder's financial ability and
experience in performing public works. Subdivision (b) requires districts to adopt and
apply a uniform system of rating bidders on the basis of the completed questionnaires
and financial statements.

CCC argues that the use of these provisions is a discretionary act. DOF concurs.

The Local Agency Public Construction Act, was enacted by Chapter 972, Statutes of
1999. Section 1, an uncodified portion of the Act, provides:

“The Legislature hereby finds and declares that the establishment by
public agencies of a uniform system to evaluate the ability, competency,
and integrity of bidders on public works projects is in the public interest,
will result in the construction of public works projects of the highest quality
for the lowest costs, and is in furtherance of the objectives stated in
Section 100 of the Public Contract Code.”

In view of the finding and declaration of the Legislature that the ability, competency, and
integrity of bidders on public works projects is in the public interest and will result in the

construction of public works of the highest quality and for the lowest cost, the argument
that compliance with section 20651.5 is discretionary is not well taken.

For test claimants’ reply to all discretionary arguments, see Part 1A, above,
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commencing at page 2.

Duties 3K and 3L

Public Contract Code section 20657 requires community college districts to maintain job
orders or similar records indicating the total cost expended on each project in
accordance with the procedures established in the most recent edition of the California
Community College Budget and Accounting Manual for a period of not less than three
years after completion of the project. The section also requires districts, for the
purpose of securing informal bids, to publish annually in a newspaper of general
circulation published in the district, or if there is no such newspaper, then in some
newspaper in general circulation in the county, a notice inviting contractors to register to
be notified of future informal bidding projects. All contractors included on the informal
bidding list shall be given notice of all informal bid projects, in any manner as the district
deems appropriate.

As to the first portion of the requirements, CCC argues that the obligation to maintain
public documents is a basic obligation of public entities. This is not one of the
recognized objections found in Government Code Section 17556. Section 20657 states
that districts shall maintain these specific records in a specific manner for a specific
time period. An objection that there is some form of general practice to maintain public
documents does not prevent a finding of a new mandate or higher level or service. In
addition Government Code section 17565 provides that if a school district, at its option,
has been incurring costs which are subsequently mandated by the state, the state shall
reimburse the school district for those costs incurred after the operative date of the
mandate.

CCC does not discuss the second portion of the requirements pertaining to publishing a
notice inviting contractors to register to be notified of future informal bidding projects
and that all contractors included on the informal bidding list shall be given notice of all
informal bid projects, in any manner as the district deems appropriate.

Duties 4A through 4K

CCC quotes one sentence of Title 5, California Code of Regulations Section 59500 in
support of its conclusion the test claim regulations “include no mandates because all
community college district activities are purely optional.” DOF concurs.

By relying on one sentence, CCC misconstrues its own regulations.

The first sentence of section 59500(a) provides:
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“The California Community Colleges shall provide opportunities for
minority, women, and disabled veteran business enterprise participation in
the award of district contracts consistent with this Subchapter.”

(Emphasis supplied)

There is nothing discretionary here, colleges shall provide these opportunities. The
second sentence goes on to say:

“The statewide goal for such participation is not less than 15 percent
minority business enterprise participation, not less than 5 percent women
business enterprise participation, and not less than 3 percent disabled
veteran business enterprise participation of the dollar amount expended
by all districts each year for construction, professional services, materials,
supplies, equipment, alternation (sic), repair, or improvement.”

The first sentence makes minority participation mandatory. The second sentence sets
goals for that participation by setting minimums stated in percentages of dollar amount
expended. In other words, the minimum goals are mandatory, but the requirement is
not mandatory for every project, so long as the mandatory minimum goals are
achieved.

The next sentence (the one quoted by CCC) provides:
“However, each district shall have flexibility to determine whether or not to

seek participation by minority, women, and disabled veteran business
enterprises for any given contract.” (Emphasis supplied)

The three sentences, read together, clearly indicate that community college districts are
required to provide opportunities for minority, women and disabled veteran business
enterprise participation in the award of district contracts, in a minimum amount
measured in percentages of dollar amounts awarded, and that a district shall have
flexibility in deciding which contracts will be used as vehicles of compliance.

Part IV
Replies to Provisions Applicable Only to School Districts

Duty 2A

At paragraph 2A, the test claim alleges, pursuant to the Local Agency Public
Construction Act, a duty to establish, periodically update and maintain policies and
procedures to implement Article 3 of the Act.
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DOF argues that nowhere in the Article is it stated that a school district must establish
and periodically update and maintain policies and procedures as stated in the test
claim.

The reasons school districts perform these activities is to preserve order and encourage
sound business practices. The absence of policies and procedures promote chaos.
The duties alleged follow similar language in the boilerplate of most Commission
approved parameters and guidelines.

Duties 2B through 2D

Public Contract Code section 2000, subdivision (a), provides that any local agency may
require that a contract be awarded to the lowest responsible bidder who also does
either of the following: (1) meets goals and requirements established by the local
agency relating to participation in the contract by minority business enterprises and
women business enterprises and (2) makes a good faith effort, prior to the time bids are
opened, to comply with the goals and requirements established by the local agency
relating to participation in the contract by minority or women business enterprises.

Subdivision (d) defines “local agency” as used in this section, to include a school
district.

DOF contends that these new duties are discretionary.

For test claimants’ reply to all discretionary arguments, see Part 1A, above,
commencing at page 2.

Duties 2E through 2H

Public Contract Code section 20111, subdivision (a) requires school districts to let any
contracts involving an expenditure of more than fifty thousand dollars ($50,000) for
specified purposes to the lowest responsible bidder who shall give security as the
district requires, or else reject all bids. Subdivision (b) requires the district to let any
contract for a public project, as defined in subdivision (c) of Section 22002, involving an
expenditure of fifteen thousand dollars ($15,000) or more to the lowest responsible
bidder who shall give security as the board requires, or else reject all bids. All bids for
construction work shall be presented under sealed cover and shall be accompanied by
one of several listed forms of security, and upon an award to the lowest bidder, the
security of an unsuccessful bidder shall be returned in a reasonable period of time, but
in no event shall that security be held by the district beyond 60 days from the time the
award is made.
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DOF contends that these requirements for competitive bidding and security preexisted
1975, without the citation of any authority. The statute to which DOF refers is former
section 15951 which is found in footnote 2, at page 4, of the test claim:

“The governing board of any school district shall let any contracts
involving an expenditure of more than five thousand dollars ($5,000) for
work to be done or more than eight thousand dollars ($8,000) for
materials or supplies to be furnished, sold, or leased to the district, to the
lowest responsible bidder who shall give such security as the board
requires, or else reject all bids. This section applies to all materials and
supplies whether patented or otherwise.” Education Code Section 15951,
as amended by Chapter 321, Statutes of 1973, Section 1

The current version of this requirement is now found in section 20111. It differs from
the pre-1975 version in that:

(1)
()
@)

(4)

(5)

Now, the section also applies to equipment and not just materials or supplies.
Now, the section also applies to services, except construction services.

Now, the section also applies to repairs, including malntenance that are not a
public project as defined.

Now, the section also requires that all bids for construction work be presented
under sealed cover and shall be accompanied by one of the following forms of
bidder's security: cash, a cashier's check made payable to the community
college district, a certified check, or a bidder's bond executed by an admitted
surety insurer.

Now, the section also requires, upon an award to the lowest bidder, the security
of an unsuccessful bidder shall be returned in a reasonable period of time, but in
no event shall that security be held by the district beyond 60 days from the time
the award is made.

A comparison of the prior statute and the current statute shows that the post-1974
amendments have created new programs or higher levels of service.

Duties 2l through 2M

Public Contract Code section 20111.5 and its subdivisions, provide for a uniform
system to evaluate the ability, competency and integrity of bidders on public works
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projects.
DOF argues that these activities are permissive.

Public Contract Code sections 20101, et seq., are found in the Local Agency Public
Construction Act, enacted by Chapter 972, Statutes of 1999. Section 1, an uncodified
portion of the Act, provides:

“The Legislature hereby finds and declares that the establishment by

. public agencies of a uniform system to evaluate the ability, competency,
and integrity of bidders on public works projects is in the public interest,
will result in the construction of public works projects of the highest quality
for the lowest costs, and is in furtherance of the objectives stated in
Section 100 of the Public Contract Code.”

In view of the finding and declaration of the Legislature that the Act will result in the
construction of public works of the highest quality and for the lowest costs, the
argument that the activities of section 20111.5 are permissive is not well taken.

For test claimants’ reply to all discretionary arguments, see Part 1A, above,
commencing at page 2.

Duties 2N and 20

Public Contract Code section 20116 requires school districts to maintain job orders or
similar records indicating the total cost expended on each project in accordance with
the procedures established in the most recent edition of the California School
Accounting Manual for a period of not less than three years after completion of the
project. The section also requires districts, for the purpose of securing informal bids, to
publish annually in a newspaper of general circulation published in the district, or if
there is no such newspaper, then in some newspaper in general circulation in the
county, a notice inviting contractors to register to be notified of future informal bidding
projects. All contractors included on the informal bidding list shall be given notice of all
informal bid projects, in any manner as the district deems appropriate.

As to the first portion of the requirements, DOF argues that the obligation to maintain
public documents is a basic obligation of public entities. This is not one of the
recognized objections found in Government Code Section 17556. Section 20116 states
that districts shall maintain these specific records in a specific manner for a specific
time period. An objection that there is some form of general practice to maintain public
documents does not prevent a finding of a new mandate or higher level or service. In
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addition Government Code section 17565 provides that if a school district, at its option,
has been incurring costs which are subsequently mandated by the state, the state shall
reimburse the school district for those costs incurred after the operative date of the
mandate.

DOF does not discuss the second portion of the requirements pertaining to publishing a

notice inviting contractors to register to be notified of future informal bidding projects

and that all contractors included on the informal bidding list shall be given notice of all

informal bid projects, in any manner as the district deems appropriate.
CERTIFICATION

| certify by my signature below, under penalty of perjury under the laws of the State of

California, that the statements made in this document are true and complete to the best
of my own personal knowledge or information or belief.

Sincerely,

(1

Keith B. Petersen

C: Per Mailing List Attached
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RE:

DECLARATION OF SERVICE

Public Contracts (K-14)

02-TC-35
CLAIMANT: Clovis Unified School District and

Santa Monica Community College District

| declare:

I am employed in the office of SixTen and Associates, which is the appointed
representative of the above named claimant(s). | am 18 years of age or older and not a
party to the within entitled matter.

On the date indicated below, | served the attached: letter of May 7. 2004 , addressed
as follows:

Paula Higashi

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

FAX: (916) 445-0278

2 ¢

U.S. MAIL: | am familiar with the business
practice at SixTen and Associates for the
collection and processing of
correspondence for mailing with the
United States Postal Service. In
accordance  with that  practice,
correspondence placed in the internal
mail collection system at SixTen and
Associates is deposited with the United
States Postal Service that same day in
the ordinary course of business.

OTHER SERVICE: | caused such
envelope(s) to be delivered to the office of
the addressee(s) listed above by:

(Describe)

AND per mailing list attached

FACSIMILE TRANSMISSION: On the
date below from facsimile machine
number (858) 514-8645, | personally
transmitted to the above-named person(s)
to the facsimile number(s) shown above,
pursuant to California Rules of Court
2003-2008. A true copy of the above-
described  document(s) was(were)
transmitted by facsimile transmission and
the transmission was reported as
complete and without error.

A copy of the transmission report issued
by the transmitting machine is attached to
this proof of service.

PERSONAL SERVICE: By causing a true
copy of the above-described document(s)
to be hand delivered to the office(s) of the
addressee(s).

| declare under penalty of perjury that the foregoing is true and correct and that this

declaration was executed on 5/7/04

, at San Diego, California.

Wﬁ/wm A,c//

Diane Bramwell
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EXECUTIVE SUMMARY

As California enters the 21 Century, its public schools face many challenges. One
significant challenge is the serious disrepair of an aging school facility infrastructure.,
Another challenge is the anticipated growth of nearly 2 million K-12 students during the
next decade that will require many districts to build new schools to meet burgeoning
student demand. Recognizing the substantial need for infrastructure, in November 1998
California voters passed Proposition 1A, a bond measure that provides $6.7 billion for
public K-12 school construction and repair.

b

This measure establishes two new programs for the disbursement of bond funds and
simplifies the application process by which schools apply for school construction
resources. This change in programs, and in the methods by which funds are allocated, is
important to the people of the State, as school districts, many of which have facilities in
serious disrepair or require new construction, vie for their portion of the $6.7 billion pie.

Historically, the process by which schools applied for and received construction funds was
cumbersome and complex. Furthermore, the research suggests that school districts that
were sophisticated and knowledgeable about the complicated school facilities construction
process were the most successful in securing funding — often at the expense of less
sophisticated and uninformed school districts. Proposition 1A corrects much of this
dynamic by simplifying the application and administrative processes, thereby creating a
more level playing field for all school districts.

In order to understand the significance and relevance of this new process and its
concomitant programs, however, it is useful to review the history of school construction

. financing in California and to understand the various pitfalls that existed under previous
programs so as to avoid similar pitfalls in the future. This paper discusses that history and -
highlights the problems with preexisting programs. ' '

It begins with an examination of the State Allocation Board and its staff (the Office of
Public School Construction). Specifically, it reviews the role of the Board which is
responsible for establishing policies for the distribution of school facility financing funds.
It discusses how the Board, which was established in 1947, has evolved during the past
five decades from one that set policy for various loan pro grams to.one that today sets
policy for grant programs,

The paper also discusses how various externalities—legislative or voter imposed
initiatives, such as Proposition 13—have affected the Board’s policies and procedures.
The paper notes that the Board changed its policies often, and its policy shifts created an
untenable dynamic for school districts as they attempted to secure funding. In particular,
the paper highlights how districts were forced to weave their way through a complex,
bureaucratic maze of applications, forms, and plans; and how this dynamic forced school
districts to employ sophisticated personnel, or to contract with savvy consultants, in order
to secure state financing for their construction projects.
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This paper also presents a history of bond initiatives during the past five decades. It is
clear that throughout this history there was never enough State money available to school
districts for facility construction or repair. In fact, in spite of the $6.7 billion approved by
Proposition 1A, experts estimate that an additional $10 billion will be required during the
next decade. This paper discusses how the constant shortage of funds caused districts to
use “whatever” means available to them to secure funding.

Voters have consistently been generous in approvi’rié the vast majority of statewide bond
initiatives. Only three bond proposals out of 24 have failed in the past 50 years, and those
that failed did so during times of recession. However, it is not clear how much additional
debt voters will be willing to incur. This has especially been true since the passage of
Proposition 13 in 1978, when the State began taking on a larger role in supporting school
construction then it had before. To that end, this paper discusses how Proposition 1A
creates a mechanism for school districts to tap state resources, and how school districts
may need to tap other sources of facility funding,

Proposition 1A forges a partnership between the State and school districts for financing
the construction and repair of their schools. Under its new programs, the State will
provide 50 percent of the cost associated with building new schools, and provide 80
percent of the cost associated with modernizing existing facilities. It requires school
districts to match state resources. However, school districts that are unable to offer this
match can receive hardship funds based on prescriptive criteria. This paper provides
details regarding these new programs and compares them to programs previously
administered by the State Allocation Board. It also discusses how the Board is required to
respond to district requests.

Proposition 1A is not the only impetus behind simplifying the school facility financing
process. Concurrently, the Office of Public School Construction has rewritten the
application process for funds to make it more user-friendly to school districts and has even

offered applications and program information via the Intemnet. This paper discusses these
changes. '

The paper concludes with options that the Governor and the Legislature may wish to
consider, including: offering protection to small and rural school districts when bond funds
-are exhausted; requiring annual financial reporting by the State Allocation Board;
providing an on-line technical support for program applicants; and redeveloping the State
funding source for school facility construction and rehabilitation,
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REQUEST FOR RESEARCH

Programs and administrative procedures in Proposition 1A may produce si gnificant
changes to the previous programs and the manner by which the State Allocation Board
distributes resources for school facility construction. In light of these changes, Senator
Quentin Kopp requested that the California Research Bureau provide research on the
~following topics:

* Ahistory of the State Allocation Board. How was the board’s funding
program intended to work and how has it evolved?

* An explanation of the State Allocation Board process. How does the State
Allocation Board work? What are the procedures and criteria for receiving
allocations? How are priorities set?

INTRODUCTION-—THE PASSAGE OF PROPOSITION 1A

On November 3, 1998, California voters passed Proposition 1A - a $9.2 billion school
bond initiative, and the largest of its kind passed in our nation’s history. Over the next
four years, revenues from Proposition 1A’s general obligation bonds will provide $6.7
billion to public K-12 schools and $2.5 billion to public colleges and universities for the
purposes of constructing new facilities and repairing existing ones.

The State Allocation Board will have the responsibility for determining a fair means of
distributing the $6.7 billion available to K—12 schools. Many experts feel that developing
such a system will be a daunting task, in spite of the fact that Proposition 1A/Senate Bill
50 is very prescriptive regarding the allocation of its bond funds.

This paper begins with a history and a discussion of the role of the State Allocation Board.
Next, it examines the 24 state bond initiatives since 1947 and discusses how the Board has
evolved its policies for distributing resources generated by these bond efforts, It then
presents an overview of Proposition 1A and how this initiative creates a new allocation
program that differs from previous ones. The paper also discusses the various problems
that existed within the State Allocation Board’s previous resource allocation systems and
how Proposition 1A addresses these problems. It concludes with a section that offers
options that the Legislature may wish to consider regarding the policies that the State
Allocation Board should use for-the equitable distribution of bond funds.
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HISTORY OF THE STATE ALLOCATION BOARD AND ITS ROLE
IN SCHOOL FACILITY FINANCING

There is a long and complex history regarding public school construction in California.
This paper begins a review of the history in 1947' when the state legislature created the
State Allocation Board.? Chapter 243, Statutes of 1947, established the State Allocation
Board’ as a successor to the Post War Public Works Review Board. That statute
specifically authorized the board to allocate funds for building and repairing schools. In
addition, it designated the State Allocation Board to make allocations for public works
projects when no other state officer or agency had authority to appropriate state or federal
funds.* Although it had many other fund allocation requirements during its five-decade
history, the State Allocation Board today allocates funds only for school construction and
renovation.

Composition of the Board

The State Allocation Board is comprised of seven members; two Senate members
appointed by the Senate Rules Committee; two Assembly members appointed by the
Speaker of the Assembly; the Director of the Department of General Services or his/her
designee; the Director of the Department of Finance or his/her designee; and the
Superintendent of Public Instruction or his/her designee. This appointment structure has
existed since the Board’s inception in 19475

Although its basic appointment structure is set in statute, its actual membership changes
over time. One member, Senator Leroy Greene, served on the Board for over 20 years.
Some Board members have served for only one meeting, while others have served an
entire legislative session.

The four legislatively appointed State Allocation Board members provide a strong policy
influence to the State Allocation Board. Through them, other members of the Legislature
have input into the Board’s policy and decision-making processes. ’

Policy Requirements

Members of the State Allocation Board are charged to formulate fair systems for
determining priorities among project proposals. Prior to the passage of Proposition
1A/SB 50 in 1998, the Board was responsible for developing a fair and equitable appeals
process that addressed the “special needs” of school districts. Such “special needs”
included disaster relief, inability to secure matching funds, or inability to locate affordable
property.

Board members also had extraordinary power to set school facility financing policy.
Although the Board falls under the auspices of the State Administrative Procedures Act, it
has often ignored the Act’s provisions. It was common that board policies were changed
from meeting to meeting, and that these new policies were not readily made public.®
Therefore, school districts that were uninformed of existing policy operated at a distinct
disadvantage. They may not have known the appropriate procedures for Teceiving
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financing approval. Conversely, school districts that utilized hired consultants or had staff
that regularly monitored the Board’s actions knew exactly what mechanisms and
procedures would be necessary for them to secure funding.

State Allocation Board Staff

The Office of Public School Construction (formerly the Office of Local Assistance), within
the Department of General Services, was and continues to be responsible for providing

_ staff work that is necessary to carry out the policies and implement the various programs
of the State Allocation Board. The State Allocation Board is responsible for policies
regarding the allocation of funds for building new schools and for repairing, upgrading,
and rehabilitating old ones.

The Office of Public School Construction staff is also responsible for disseminating to
school districts information regarding board policy and programs. Under its previous
programs, the staff was responsible for making recommendations to the State Allocation
Board regarding various appeals made by school districts that may have been denied
funding, or that may have required special funding consideration. To that end, the Office
of Public School Construction staff influenced where school districts fell on the long
queue of project proposals considered and passed by the State Allocation Board, Staff
also could have influenced Board decisions by advocating for specific school district
projects.

Qutside Influence

The State Allocation Board and the Office of Public School Construction staff have also i
been influenced by a variety of external interest groups. These include, but are not limited
to, private school facility financing consultants, school board members, school
administrators, teachers, parents, developers, California Building Industry Association,
financial institutions, and other members of the Legislature. In addition, various state
agencies with influence included the Division of State Architect, Department of Finance,
and the Department of Education. These interests groups played and are likely toplay a
significant role in determining funding for projects that may have been denied or required
special consideration. Consultants in particular, whether employed by or on contract with
school districts, played an active role in the process. Many of these consultants, whose
offices are in the same building as that of the Office of Public School Construction,

" influenced decisions.of both the Office of Public School Construction staff and the State
Allocation Board. Consultants were current on Board policies and procedures, and were
highly sophisticated about the complicated processes that school districts must follow n
order to obtain funding. They have been instrumental in shepherding proposals through
the complex maze of funding phases - application to construction. School districts that

- did not contract with such advocates were often at a competitive disadvantage.

Evolution of State Allocation Board Programs—From Loans to Grants

The State Allocation Board has evolved markedly during the past five decades. Initially,
its school programs provided resources to school districts via loan programs in which

6 California Research Burean, California State Library




districts were required to repay their assistance with property tax revenues. In addition,
school districts used local school bonds to finance their various construction projects. In |
both cases, a two-thirds popular vote was required.

Proposition 13

With the passage of Proposition 13 in 1978, the State Allocation Board’s loan orientation
was significantly altered. Under Proposition 13, the amount of tax that property owners
paid was limited to no more than one percent of the assessed value of their property.
Local property tax revenues diminished, and the burden to fund many local government
... programs was shifted to the State, mcluding public school construction. Further, local
governments lost much of their property taxing authority, and the Legislature and
Govemnor were forced to rethink how school districts could repay their existing loans to
the State Allocation Board. '

Recognizing that many school districts faced bankruptcy by being unable to service their
loans, the Legislature in 1979 directed the State Allocation Board to allow school districts
four options: (1) withhold payments on their loans; (2) temporarily delay their payments;
(3) pay only a portion of their loan obligations; (4) or not pay back their loans at all.
Further, with the implementation of these options, the Legislature required that the State
Allocation Board shift its policy focus from a loan-based program to a grant-based
program. This shift to grant-based programs remains today.

California Research Bureau, California State Library 7




California Research Bureau, California State Library




HISTORY OF SCHOOL BOND INITIATIVES—A CYCLE OF
UNDER-FUNDING | |

The electorate of the state has been ultimately responsible for determining the availability
of resources for school construction. The electorate must have confidence in the state’s
economy, and perceive a need for new and upgraded schools. Without such assurances,
the electorate can and has rejected various bond efforts. Since 1949, voters have been
asked to approve 24 bond measures related to school construction and renovation, and
have passed 21 of these proposals. However, an interesting history follows regarding the
content of these initiatives. »

State as a Bank—The Loan Program 1949-1978

Legislation enacted in 19497 and 1952® established a loan-grant program “to aid school
districts of the State in providing necessary and adequate school sites and buildings for the
pupils of the public school system,”” During this time period, the first baby boomers
entered school, and for the next two decades, California public school enrollment
increased by roughly 300 percent.” The Legislature recognized that many school districts
faced substantial enrollment growth, while lacking the bond debt capacity that was
necessary to finance large building programs. In fact, many school districts had reached
their financial capacity to service the bonds that they previously incurred.

As a result, the Legislature developed a program to provide loans to school districts that
were approaching or were likely to exceed their legal level of bonded indebtedness." This
new program was financed through State general obligation bonds. This program also
required building construction standards and placed fiscal controls on the districts,
including maximum cost standards and square feet per pupil limitations. " School districts,
however, retained control over the design and construction of their facilities. Districts that
wanted to participate in the state loan program were required to receive approval from
two-thirds of their district’s electorate in order to incur the debt. A surcharge on the local
property tax provided revenues to service the loan debt.

The State formula provided that the total amount due on some loans would be less than
the total amount of the actual loan. Some experts believe that the state’s willingness to
forgive part of school district loans through this formula was a precursor to the state grant
program discussed below.

The First Loan Program Bond Initiatives

In 1949, the state issued its first bond proposal for education facilities financing® in the
amount of $250 million."* This first initiative also began a cycle of inadequate funding. In
that year, the Legislature thought that $400 million was necessary (over what school
districts could afford above their debt limits) to meet the need of school districts that were
facing enrollment growth from the new generation of baby boomers. However, after
substantial debate, the bond proposal was reduced to $250 million, because the sponsors
thought, “the people would not vote for such a large sum at one time.”" In arguments
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against the bond, opponents argued that $250 million was insufficient. Therefore, absent
full funding, voters should reject the initiative. The measure passed..

In 1952, another school construction bond of $185 million was put before the voters.
Proponents of this initiative stated that the amount was “extremely” conservative. A
comprehensive study by the State Department of Education at that time revealed that
$198 million was needed, while the Department of Finance estimated the need at $250
million. Again, the amount of needed Tesources surpassed the amount proposed, and the
cycle of chronically under-funded facility financing for schools continued.

To further exacerbate the shortfall, the 1952 proposition, along with subsequent
propositions offered in 1956, 1958, and 1960, included “poison pill” language that limited
the Legislature’s ability to appropriate any additional funds for school construction beyond
that in the various propositions.'® If the Legislature approved any additional resources for
school construction, the amount of bonds that were sold would be reduced by an amount
equal to the additional appropriation. After 1960, however, bond proposals excluded the
language that precluded the Legislature from raising additional capital outlay funds.

' During a two-decade period, the State Allocation Board administered this program as a
bank. Resources from the state were limited, and many school districts were
uncomfortable with the concept of borrowing money from the state, rather than from their
local constituents. Further, since school districts were obligated to reach full bond '
indebtedness before applying for state loans, many did not participate. For these reasons,
many school districts chose not to build facilities until their bonding capacity grew.
Hence, many school districts found themselves chasing dollars after their schools were -
overcrowded—a situation not unlike today.

The Early 1970s

Asa result of a major earthquake in the San Fernando Valley (Sylmar) in 1971, the state
authorized $30 million'” for a new program to finance the rehabilitation and construction
of earthquake safe schools,'® and for the renovation of buildings that the earthquake
damaged.” This program was known as the School Buildings Safety Fund. Like its
predecessor programs, the 1971 Act created a state loan program for eligible school
districts. The Act also included provisions to forgive loans for school districts that had
reached their bonding capacity. The 1971 program was augmented by a 1972 state bond
initiative of $350 million of which $250 million was set aside for structural repairs due to
earthquakes.” This latter borid initiative also provided a method for financing buildings in
districts that did not meet the criteria of the program that was initiated in 1971,%' and it
required the State Allocation Board to first approve those applications from school
districts for earthquake repairs. The State Allocation Board gave second consideration to
funding projects for other types of repairs or upgrades. Hence, the Board began a new

system for not only new construction but also repairs, as well as a system that set
priorities.
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4 Changing Paradigm

From 1970 to 1980, public school enrollment statewide decreased by roughly one percent
per year.”” Reductions in both immigration and domestic In-migration to the state, as well
as a decrease in the state’s birth rate caused this decline, During this decade, there were
sufficient resources available from local property tax revenues and from the state’s loan
program to meet the various rehabilitation needs especially of those school districts that
were experiencing enrollment declines. The State Allocation Board thus shifted its loan
program empbhasis from new construction to rehabilitation, and to upgrading unsafe
facilities that were damaged due to the 1971 earthquake.™

- Nevertheless, some school districts continued to experience enrollment growth in Tespornse
to suburban housing development.” In spite of such growth patterns, the State Allocation
Board set its priorities to favor rehabilitation projects over new construction. The Board’s
orientation accentuated the differences between growing school districts and those that
required rehabilitation, and caused an unequal state spending system that favored property

-rich urban districts over fiscally poor and growing suburban districts.?

To counter the State Allocation Board’s orientation toward urban rehabilitation, growing
suburban school districts recognized that in order to fund new school construction, they
would have to depend almost entirely on their local property tax base. As more people
demanded affordable housing in suburban neighborhoods, developers accommodated them
by building numerous suburban housing units. The sheer increase in the number of -
suburban homes added significant resources to the property tax base, thereby benefiting
the school districts that served those communities. Furthermore, the ongoing demand for
suburban housing caused the prices of homes in these areas to increase precipitously,
adding even more resources to the property tax base. Although school districts could
have requested to reduce those tax rates that supported them to a minimum amount, they
did not. Most districts kept their rates steady, and some even increased them.,
Homeowners, unhappy about menacing property taxes, sought relief, In 1972, the
Legislature enacted a multi-year package, funded by the state’s general fund, of $1.2
billion for school operation to be allocated over a three-year period and to serve as
property tax relief.? In spite of this legislation, property taxes remained relatively high to
cover local bond debt, and continued to be the primary source for school ¢onstruction for
growing school districts. Concurrently, the state continued to loan money to enrollment-
static school districts for the purpose of rehabilitation.

Leroy Greene State School Building Lease Purchase Law

In 1976, the Leroy Greene State School Building Lease Purchase Law was signed into
legislation.” This law established a state fund to provide loans to school districts for
reconstruction, modemization, and replacement of school facilities that were more than 30
years old. The Act significantly altered the state’s role in how school facilities
construction was financed. Specifically, the state would no longer loan money; but it

- would finance school construction based on a leasing model.”® Although the legislation
was passed, the voters of the State remained unconvinced that more money was needed to
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improve schools. Consequently, they did not pass the bond initiative that was necessary to
fund the Lease Purchase Program.

The 1976 Act had specific language that created “priority points” for school districts that
would apply for state funding. This was the first time that the State Allocation Board used
a point system for creating a queue of approved projects. Priority points were given based
on the number of unhoused students in the district, the rate of student enrollment growth,
and how much rehabilitation a facility needed. Further, the Board instituted a first-come,

first-served policy in which each accepted school district’s application was stamped with a
time and date.

Under the previous program, the state loaned money to school districts to build their
facilities, and the school districts owned their property. Under the Greene legislation,
however, the State maintained a lien on the property for the duration of the loan via a
lease purchase agreement.”” The State wanted to preclude school districts from
purchasing land on a speculative basis using State money, only to sell the State funded
property at a profit at a later date. This meant that the state would control the disposition

“of any school facility that it financed unfil the school district repaid its obligation on the
lease,

The Proposition 13 Epoch 1978-1986
Proposition 13—Local Governments and School Districts Fiscally Styniied

With its passage, Proposition 13 eliminated the ability of local school districts to levy
additional special property taxes to pay off their facility indebtedness. Proposition 13
capped the ad valorem tax rate on real property at one percent of its value, thereby
reducing the income from property taxes to such an extent that it virtually eliminated this
Source as a means for lease payments. Proposition 13 also prohibited the electorate of a
school district from authorizing a tax over-ride to pay debt service on bonds for the
purpose of constructing needed school facilities,

To exacerbate this problem, the voters soundly defeated school construction bonds in both
1976 and 1978. They were two of only three® state general obligation bonds rejected by
voters since 1947. The non-passage of these two successive bond initiatives, coupled with
suburban enrollment growth, caused a statewide shortfall of $550 million® that was
needed for school construction projects throughout the state in 1978.

Post Proposition 13

The limitations set by Proposition 13 caused school districts, counties and cities to turn to
the state, which had a $3.8 billion surplus, to fill the gap.* In 1979, lawmakers approved
a $2.7 billion (in 1978 dollars) “bailout” plan to assist schools and local governments.
Within a year, the state surplus was reduced to roughly $1 billion. Furthermore, the state
had taken on a larger role as a funding source for school operations and capital
improvement. To that end, it expected school districts to conform to its programs and
projects.*
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. Effects of Proposition 13 on the Lease Purchase Program

In 1979, legislation implementing Proposition 13 included provisions for restructuring the
State’s Lease Purchase Program.®® School districts that received funds from the state
were required to pay rent to the State as low as $1 per year, creating an “unofficial” grant
program.* In addition, school districts were to contribute up to 10% of the project’s cost
from local funds.”” However, many school districts could not raise these matching funds
through local bonds. They requested that the State fund their entire projects. The State
Allocation Board created a waiting list of projects.

A Recession Further Complicates School Facility Financing

Beginning in 1982, California was in a recession that lasted until 1984. During this time
period, the State’s budget surplus was expended. School districts’ recession experiences
were complicated by the fact that student enrollments again began to increase again.®
Approximately 60 percent of California’s 1,034 districts at the time projected annual
growth rates of over two percent between 1980-81 and 1983-84, with some districts
projecting a doubling in their enroliment.®® At the same time, estimates indicated that over
one-third of the State’s school buildings were over 30 years old and many needed
substantial rehabilitation.”* The Coalition for Adequate School Housing (CASH)
estimated that the one-time cost of rehabilitating these older facilities would be $1.9
billion.* Further, CASH estimated that school districts would need an additional $400
million annually for the next five years for building and repairing school buildings. Since
the State was in recession, such funds were not available. Thus the State had to rethink
how it would prioritize its school facilities projects.

A New System for Funding School Construction

In light of the backlog of applications for state funds, the Office of Local Assistance (now
known as the Office of Public School Construction) designed a numerical ranking System
that used “priority points” to determine a school district’s eligibility for funds. This
System gave priority to school districts who had students who were “unhoused,” and
special consideration was given to how districts used certain facilities.? The more points a
project application received, the higher on the list it was placed. Recognizing that school
districts were facing enrollment growth and required further rehabilitation, the Legislature
in 1982 authorized a general fund appropriation of $200 million for school construction
projects. This'amount was later reduced to $100 million.*

Further, in order to ease the burden that many school districts felt because of the
recession, the State loosened the repayment schedule for its Jease-purchase pro grami.
School districts were allowed, for 10 years, to pay one percent of the cost of state funded
lease-purchase projects, rather than the 10 percent they initially were required to pay.*
Again, the State Legislature and the State Allocation Board moved away from a loan
program and more toward a grant program.
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Multi-Track Year-Round Education

Recognizing that the State had very limited bond resources, the Legislature wanted a more
cost-effective facilities financing incentive system for school districts. That system would
force districts to use their space more efficiently. In response to the shift in policy, the
Legislature passed Chapter 498, Statute of 1983, This statute encouraged school districts
that were experiencing growth pressure to adopt multi-track year-round education
(MTYRE) programs. MTYRE programs enroll students in several tracks throughout the
entire calendar year. At any given time, one track is on vacation, but vacation periods are
short in duration.” The MTYRE program allows a more intensive use of existing
facilities, thereby reducing the need for new facilities in growing districts.

School districts received an immediate financial return if they participated in the MTYRE
program. A school district that redirected its students mto a MTYRE program received a
grant of up to 10 percent* of the cost that would be necessary to build a new facility not
to exceed $125per student.”” School districts that participated in MTYRE were eligible
for air conditioning and insulation in their buildings.

In 1988, as pressure for state financing continued, the Legislature required that top
priority for financing new construction projects be given to districts that used multi-track
year-round education programs. School districts that offered MTYRE and were willing to
match 50 percent of their construction costs received a funding priority from the State
Allocation Board.*® This put other school districts that could not meet these MTYRE and
funding criteria at a distinct disadvantage. These latter school districts sought relief from
the voters in 1986. Small school districts were one exception to the MTYRE requirement.

1986 Lease Purchase Program

In 1986, the voters approved Proposition 46. Proposition 46 amended Proposition 13* by
restoring to local governments, including school districts, the ability to issue general
obligation bonds and to levy a property tax increase to pay the debt service subject to a
two-thirds vote of the local electorate.’® This amendment allowed school districts to

augment the one-percent cap on property taxes and to secure additional bond indebtedness
to build and improve their schools.>!

Passage of Proposition 46 helped, but did not solve school districts’ financing problems.
Many school districts were unable to secure the necessary two-thirds vote to authorize
local funding, and still relied on state funding to assist them. Further, the federal
government in 1986 passed legislation that required each state to'remove friable asbestos
from their educational facilities — another charge that the school districts could ilf afford.

California adopted similar asbestos standards to those established by the federal

government in 1986; however, few school districts reported their estimated costs for

removing the substance. In light of the need to remove the asbestos, and in order to

address the growing backlog of proposed school construction projects, voters passed

Proposition 79 in 1988 - an $800 million bond initiative. It specifically set aside $100
million to cover asbestos removal. 2 :
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A Growing Shortfall and Greater Scrutiny

There is no doubt that from 1982 to 1988 state support for public school construction was
limited and difficult to secure. The demand for new school facilities, for modernization,
and for asbestos removal was great* As of June 1, 1986, applications that were
submitted by school districts to the State Allocation Board for state funding of new school
construction projects alone totaled roughly $1.3 billion. In addition, applications for state
funding for reconstruction or rehabilitation of school facilities totaled over $991 million.*
Total demand for school facility improvement in 1986 was nearly $2.3 billion - an amount
that significantly outweighed the $800 million voters approved in that year’s bond
initiative.”* Even with a boost of funding of $150 million per year from Tidelands
revenues In fiscal years 1984 and 1985, the Lease Purchase Program fell short.® By 1988,
the shortfall had grown to $4 billion, in spite of the fact that voters had approved $2.5
billion in bond money from 1982-1988.

The State Allocation Board was forced to scrutinize every request for school construction
funding, recognizing that absent a major infusion of State bond money, most districts
would not receive funding for their projects. This scrutiny created an extremely
competitive environment for the limited resources that were available to the schools.
Many participants believe that school districts that contracted with knowledgeable
consultants, or had district staff who were familiar with the State Allocation Board’s
policies and criteria, were the most successful in securing a high ranking place in the queue
for resources, once those funds become available.

There is no definitive research or data that support this belief. Consultants are not
required to report their involvement in the application process. However, there is
substantial anecdotal evidence to support the assertion.

School Financing as a Collective Effort—The Three Legged Stool

In 1986, the Legislature recognized that resources were scarce and that no one
governmental or private entity could finance school construction. It attempted to equalize
the burden of school facilities fmancing between state government, local government and
the private sector:*” This concept was known as the “three legged stool.” The idea was
that the state would provide funds through bonds. Local government would provide its
share through special taxes, general obligation, Mello-Roos and other bond proceeds. The
private sector would provide funds through developer fees. Appendix A describes funding
alternatives for these latter two legs of the stool. :

The “three legged stool,” however, never quite worked. For example, to assure that
developers would not fund a disproportionate share of the cost to build schools, the
Legislature, in 1986, capped the amount new homebuyers would pay for developer fees at
$1.50 per square foot, and empowered the State Allocation Board to raise the capbya
certain amount each year. However, school districts found a loophole around the cap by
requesting that cities impose a fee on their behalf, and cities imposed rates on some
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.developers that exceeded those allowed.®® California courts upheld these fees in the Mira,
Hart, Murrieta court cases.

Until the recent passage of Proposition 1A, many local governments have imposed
developer fees that exceed those allowed by the Board. For example, in 1987, fees in San
Diego and Orange counties reached a high of $8700 per house.” By 1990, total
development fees for some homes reached $30,000. Statewide, developer fees have
mcreased from $31 million in 1978 to $200 million in 1997,

In 1998, the State Allocation Board increased the fee to $1.93 per square foot.” With the
passage of Proposition 1A in November 1998, however, local governments have
apparently lost their ability to increase their fees beyond those determined by the State
Allocation Board. Further conflict is likely.

The 1990s—Complicated Funding Programs

In the fall of 1990, the Legislature passed legislation that created two programs that
provided additional financial incentives for schools to offer year-round education.”? The
first of these programs provided a one-time grant to school districts to ease the expense of
changing from traditional nine-month programs to year-round tracks. The second
program provided an “operating grant” of between 50 percent and 90 percent of the
-amount districts saved the state by not having to build new schools. At the
recommendation of the Office of the Legislative Analyst, the Legislature repealed the

1982 and 1986 incentive programs discussed above.®

In response to the 1990 legislation, the State Allocation Board developed a new priority.
system for allocating lease purchase money. Under this new system, the Board

- apportioned funds based on a combination of when an application was received and how
many priority points it garnered. Through a complex formula, priority points were given
to schools that had a significant number of “unhoused students,” or had substantial
rehabilitation needs. This procedure might have worked well if the state could have
financed all applications in a timely manner. However, the demand for state money
increased to the point where districts without special priorities could expect to wait years
for the state to finance their projects.

The program was in effect for only one year when the Legislature repealed the program
and created yet another system for allocating state money.** In 1991, the Legislature
defined six priorities for funding, First priority was given to districts that had a
“substantial™® enrollment in multi-track schedules, and that were paying at least 50
percent of the construction costs for their new schools. Second priority went to districts
with a “substantial” year-round enrollment and that wanted the state to pay the entire cost
of any new construction for their year-round schools. The remaining four priority levels
took into consideration factors for those schools who did not meet the “substantial
enrollment” criteria outlined above, or were unable to match state resources.

The complex set of formulas made it difficult for school districts to.completely understand
what criteria would best serve them. Further, throughout this period, the Board was
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required to implement new programs and redefine its priorities. For example, in 1990 the
Legislature created a program that was adopted by State Allocation Board for school
districts that could not find adequate land on which to build a school. Known as the
Space Saver Program, it was designed to assist urban school districts that could not obtain
adequate acreage for a school campus. The first space saver school, developed in 1993, is
scheduled to be completed in Spring 2000 in the Santa Ana Unified School District, in a
former shopping mall.* \

Another example of shifting priorities took place in 1996 when the Legislature mandated
the Board to redirect its third highest priority to class size reduction from a previous focus
on child-care facilities.” A third took place at the end of 1997 when the priority points
system was replaced by a first-come, first served system. While there were exceptions to
this rule, money was offered first to school districts willing to cover some of the costs
associated with constructing or repairing facilities. Schools that could not afford to cover
the remaining 50 percent were placed on a separate list.

Such shifts in policy, coupled with the significant complexity of formulas that drove the
priority point system, along with the sporadic creation of new programs, caused many
school districts to depend on outside consultants. These consultants understood the many
policy changes that the Board enacted ~ sometimes on a monthly basis. They were also
knowledgeable of new programs, and clearly understood the workings of the staff who
carried forth the Board’s policies. Without the assistance of consultants, school districts
were unable to keep track of policy changes and special considerations enacted by the
Board. Further, while the Board and its staff advised school districts regarding changes in
their policies in a regularly published document, it did not provide a centralized source of
materials, such as an up-to-date handbook. Consequently, school district personnel were
often uninformed about the various nuances of the programs administered by the Board.

State Bond Efforts of the Nineties

As the State Allocation Board shifted its focus and policies throughout the early 1990s,
Californians approved state school bond initiatives in 1990 for $1.6 billion and in 1992 for
$2.8 billion. In one of its 1992 reports, the Department of Finance reported that statewide
K-12 enrollment was estimated to grow by 200,000 new students per year for at least five
years,”® and that an estimated $3 billion would be needed annually for new school
construction.” However, in spite of growing enrollments and a significant demand for
facility rehabilitation, in 1994, the electorate rejected a $1 billion bond initiative. The
State was in a recession.

A lack of State bond funds was not the only problem associated with the allocation of
school construction funds. The Auditor General reported in 1991 that the Office of Local
Assistance mismanaged state funds. It detailed that construction funds loaned to school
districts were not recovered; that districts overpaid on some projects and failed to collect
the overage; that it dispersed funds without proper documentation; and that it failed to
conduct required close-out audits on construction projects.™
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As atesult of this audit, the Office of Public School Construction in concert with the State
Allocation Board developed stringent internal and external audits and fiscal controls.
These control mechanisms included increasing the detail of financial Teview of projects,
prohibiting school districts from participating in the program unless a balance was not due,
and no longer receiving rent checks for portable classrooms.”’

Attempts to Ease Passage Jor Local Bonds

Recognizing that the State would be unable to fund the entire backlog of school
construction proposals, Governor Pete Wilson in 1992 proposed a constitutional
amendment to reduce the requirement for the passage of local bonds from two-thirds to a
simple majority.” The idea was that local governments should have to meet the same 50
percent requirement as the State for passing bonds. Further, there was strong sentiment in
the Wilson administration that local governments should pay an increased share of school
construction costs. However, the Legislature rejected his plan.” Other attempts in recent

years to reduce the vote for passage of local bonds from two-thirds to something less have
also failed.™ '

1996 School Bond Issuance - Finally More Money

Proposition 203, passed by the voters in March 1996, provided $2.065 billion for school
facility construction. However, the Legislature at the time estimated that school districts
would need $7 billion in construction funds to meet enrollment growth that was
anticipated during the next five years.”” This $7 billion did not include the needs of Los
Angeles Unified School District (LAUSD), which had 20 percent of the state’s student
population. At the time, LAUSD alone needed $3 billion to upgrade and modernize its

schools.” Clearly, anticipated demand for State funds substantially exceeded available
Tesources,

To respond to the many school district proposals, the State Allocation Board followed its
general priority points policy. However, many school districts, reco gnizing that they
would not receive funding for years because of their position in the funding queue, and

~ because of the limited amount of resources that were available, resorted to creative means
to try to secure funding for their projects. For example, some schools districts sought
special consideration for funds by requesting emergency allocations. Such a tactic would
allow a school district to receive funds immediately.” Other school districts used the
appeals process to argue that their projects were needed more than those of other school
districts that were higher in the queue.’®

This cannibalistic dynamic caused a fair amount of resentment among those school
districts that were bumped from a relatively high position in the queue by those districts
that sought emergency relief or special consideration. Further, it was clear that the most
sophisticated school. districts found a variety of tactics that would secure the funding of
their projects. These tactics are described in greater detail later in this paper under the
section that describes how the Board processed its applications.
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Class Size Reduction Causes Greater Housing Needs

The distribution of funds from Proposition 203 was further complicated by the Governor’s
Class Size Reduction Initiative. In particular, the State Allocation Board earmarked $95
million for the purpose of purchasing 2,500 portable classrooms for schools that were
facing severe classroom shortages. This was in addition to $200 million that the
Department of Education had available for assisting schools in purchasing such facilities.
The Office of Public School Construction determined that a total of 17,500 classrooms
were needed to accommodate class size reduction, and that there was only enough money
to fund less than half of the estimated need.” The State Allocation Board reinterpreted
Proposition 203 by creating a new Portables Purchase Program at the expense of their
other programs. This caused some school districts to again get bumped in the queue for
funding.

“Never Enough Money—Still a Shortfall

Since1947, the electorate has approved all but three State bond initiatives. In spite of the
voters tendency to support various bond initiatives, by.1998, the backlog of school
construction projects that were approved by the State Allocation Board, but unfunded,
totaled more than $1.3 billion. Although the voters have been generous by approving
bond initiatives roughly every two years,* there were times during the past five decades
when bond money was not available for periods of four or six years.®

The Department of Finance has estimated that $16 billion is needed over the next decade
for public school construction and rehabilitation ® Various bond proposals in 1997 and
1998 were circulated that considered multiple-year bond issuances. The California
Teachers Association and the California Building Industry Association presented a plan to
1ssue $2 billion a year for 10 years.® Governor Wilson proposed 32 billion a year for four
consecutive years. In the end, Proposition 1A was passed. It provides $6.7 billion over a
four-year period. However, while the amount appears generous, 1t will not be enough to
meet the entire anticipated need of the state. Based on the Department of Finance
projections, the six years following this bond issue will require roughly an additional $10
billion in State money. ' '

Table 1 on page 18 shows the history of state school bond initiatives from 1949 t0 1998,
In the next sections of this report, we discuss the various programs, the complicated
application process used by the State Allocation Board that school districts had to endure
to secure funding, and how Proposition 1A attempts to simplify this process.
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Table 1 - STATE SCHOOL CONSTRUCTION BONDS

Title of Bond Initiative

Date & Year of
Election

Funds Authorized

School Building Aid Law of 1949
School Building Aid Law of 1952
School Building Aid Law of 1952
School Building Aid Law of 1952
School Building Aid Law of 1952
School Building Aid Law of 1952
School Building Aid Law of 1952
School Building Aid Law of 1952
School Building Aid Law of 1952
School Building Aid Law of 1952 And Earthquake
School Building Lease-Purchase Bond Law
of 1976 (Failed)
School Building Aid Law of 1978 (Failed)
School Building Lease-Purchase Bond Law of 1982
School Building Lease-Purchase Bond Law of 1984
Green-Hughes School Building Lease-Purchase
School Facilities Bond Act of 1988
1988 School Facilities Bond Act
1990 School Facilities Bond Act
School Facilities Bond Act of 1990
School Facilities Bond Act-of 1992
1992 School Facitities Bond Act
Safe Schools Act of 1994 (Railed)

Public Education Facilities Bond Act of 1996,
Proposition 203

Class-size Reduction Kindergarten-University Public

Education Facilities Bond Act of 1998,

Proposition 1A

November 8, 1949
November 4, 1952
November 2, 1954
November 4, 1958

June 7, 1960
June 5, 1962

November 3, 1964

June 7, 1966
June 6, 1972

November 5, 1974

June 8, 1976
June 6, 1978

November 2, 1982
November 6, 1984
November 4, 1986

June 7, 1988

November &, 1988

June 5, 1990

November 6, 1990

June 2, 1992

November 3, 1992

June 7, 1994
March 1996

November 3, 1998

$250,000,000
$185,000,000
$100,000,000
$220,000,000
$300,000,000
$200,000,000.
$260,000,000
A)$275,000,000
B)$350,000,000
$150,000,000

$200,000,000

$350,000,000
$500,000,000
$450,000,000
$800,000,000
$800,000,000
$800,000,000
$800,000,000
$800,000,000
$1,900,000,000
$900,000,000
$1,000,000,000

C)$3,000,000,000

D)$9,200,000,000

earthquake damaged and unsafe schools.

Bonds in [bold] failed to receive a majority of votes.

A) New amount of 1966 bond authorization available for regular program is $185.5 million
after deducting $35 million reserved for compensatory education facilities, $9.5 million for
regional occupational centers, and $35 million for rehabilitation and replacement of

B) Up to 250 million dollars earmarked for rehabilitation and replacement of unsafe schools.
C) One billion dollars earmarked for higher education facilities
D) Two and one-half billion dollars is allocated for higer education.

20
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THE PROGRAMS

Prior to the approval of Proposition 1A, the State Allocation Board oversaw six active
programs associated with school facility construction, repair, and remodeling. These six
programs made up the Lease-Purchase Program that was discussed earlier in this paper.
This section briefly describes these programs, discusses how the State Allocation Board
set priorities for school district projects, explains how the Office of Public School
Construction staff reviewed and acted upon district proposals, and how the State
Allocation Board considered district appeals. The purpose is to advise the reader of not
only the process and administration of allocation, but also some of the pitfalls that existed
under the old system. Perhaps these pitfalls of the old system can be avoided when
allocating Proposition 1A resources.

The Growth and Modernization Programs

The Growth and Modernization Programs allocated funds to school districts for building new
schools (Growth Program) and for repairing existing facilities (Modernization Program).
School districts qualified for the Growth Program based on an “allowable building standards”
formula.

For its Growth Program, the State Allocation Board developed standards for the amount of
space that was necessary to house students based on a district’s number of ADA (Average
Daily Attendance).* The Modemization Pro gram provided funds to school districts for
nomnstructural improvements to permanent school facilities that were more than 30 years old,
and for portable buildings that were more than 20 years old. Such nonstructural improvements
included interior partitions, air conditioning, plumbing, lighting and electrical systems.

The Modernization Program provided funding for up to 25 percent of the replacement value of
the building. Under some circumstances, districts could use additional funds beyond the 25
percent for handicap access compliance, including elevators when appropriate, and for
alternate energy systems. '

School districts could apply to this program by offering to match state funds and be listed as
“Priority One,” or they could ask the State to fund their entire project and be listed as “Priority
Two.”

Process for Receiving Growth and Modernization Funds

School districts that applied for growth and/or modernization funds were required to
follow nine steps in three critical areas - planning, site selection and construction. Fach of
these three critical areas provided a separate and gradual funding stream for the school’s
project,

Planning Phase

During the planning phase, a district was required to complete four forms that
demonstrated that it was eligible for either the growth or modernization program,
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Eligibility to participate in the programs was based on enrollment patterns or the age and
condition of those schools that required modernization. Ifa district met these standards, it
moved on to the “site development phase.”

Site Development Phase

Selecting a school site was critical. If a school district was participating in the
modernization program, it would move to the next phase. The site would have to be safe
and able to support the school’s curriculum. An adequate site would have to meet certain
standards with respect to size and location. Site review could take a school district
months (if not years) to investigate. Under the growth program, a school district arranged
a search committee to locate available properties and narrowed its search to three sites. In
addition, the school district held public hearings regarding the impact of the lands to be
used for educational purposes, and notified neighbors about possible site use. A
representative from the Department of Education visited three selected sites to review and
determine which was the most suitable site based on criteria including, but not limited to-
street traffic safety; traffic congestion; geological hazards; and other environmental issues.
All school districts followed a similar process for site selection whether they financed the
project themselves, or requested State funding.®

Some school districts were unable to build new schools because they could not secure
appropriate properties. This was especially true in urban and industrial areas where vacant
land was not readily available or was extremely expensive.®

Once a district found an appropriate property, it was required to prepare a site
development plan that included architectural and engineering drawings, along with
building contract agreements. Districts were required to follow strict site development,
plan development, and construction cost guidelines in order to be eligible for state 4funds,87
Once these guidelines were met, the district proceeded to the construction phase. '

Construction Phase

Every construction project received an allowance for site development and to erect 4
building. The eligible costs associated with construction for these programs were
classified into several broad categories: building construction; site development; energy
conservation; and supplemental funding for multi-story construction. In addition, facility
funding included adjustment costs associated with geographic and regional differences, or
the demolition of an existing structure.

A project architect for each contract developed final plans and documents as part of the
project’s final stage. These documents were used to establish a construction budget. The
Division of the State Architect approved and monitored the district’s final plans. After
review, a construction apportionment was recommended to the State Allocation Board,
which in turn authorized the distribution of funds. Upon completion of all regulatory -
oversight, the district was allowed to break ground.
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The Deferred Maintenance Program

The Deferred Maintenance Program provided a 50 percent State match to assist school
districts with expenditures for major Tepair or replacement of school buildings. Such
repairs or replacements were for plumbing, heating, air conditioning, electrical systems,
roofing, interior and exterior painting, and floor systems. School districts were required
to place one and one-half percent of their general funds into an escrow account in order to
receive a State match. For school districts that could not fit the parameters of the
modernization program, the deferred maintenance program was the only alternative to
receive State assistance.

The State also provided critical hardship funds to repair buildings that might seriously
affect the health and/or safety of pupils. When available funding was insufficient to fully
fund all hardship requests in any given year, the State Allocation Board created a priority
list. However, the State Allocation Board often made exceptions to its-list. ‘

The Deferred Maintenance Program differed from the modernization program in that
school districts were required to submit a five-year plan as to how their projects would be
implemented. The plan displayed a rank for-each project, and identified those projects that
the school district would likely fund.

Deferred Maintenance Application Process

Based on the most recent available material, the deferred maintenance program had 13
steps, and a school district needed to complete several forms and documents. The 13
steps were divided into categories including a letter of interest, application process, critical
hardship project documentation, and fund release.

A school district notified the Office of Public School Construction each year if it wanted
to participate. Upon receipt of the initial letter, the Office of Public School Construction
would send the district a request for its five-year plan of maintenance needs and an
“Amnual Application for Funds.”

The school district would then provide the OPSC with a list of items scheduled for major
repair or replacement,* along with its five-year implementation plan. When the district
received state funds, it could only expend those resources for those items on the list. It
could not redirect any resources toward administrative overhead, repair and maintenance
of furniture, ongoing preventative maintenance, energy conservation, landscaping and
irrigation, athletic stadium equipment, drapery or blackout curtains, testing underground
storage tanks for leaks, or chalkboards. ' '

Once the Office of Public School Construction approved a school district’s list of projects
it allocated funds accordingly. In cases of hardship, OPSC would visit the school prior to
allocating funds. The district’s governing board controlled and was responsible for all
deferred maintenance funds. These funds were placed in a special escrow account.
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The Year-Round Air Conditioning/Insulation Program

The Year-Round Air Conditioning/Insulation Program (ACI) began in 1986, as an
incentive program for schools to operate during the summer.* In order to participate in
the program, a school district was required to have a plan for Multi-Track Year-Round
Education, or have 10 percent of its students enrolled mm a Multi-Track Year-Round

Education program. The ACI program assisted school districts by providing resources for
air conditioning and insulation.

Year-Round Schools Air Conditioning/Insulation Application Process

The application process for the ACI program differed slightly for those school districts
that had a year-round program from those that were planning a year-round program.
However, regardless of their status, school districts were required to complete eleven
stages in.two phases to receive funding. If a school district had an air conditioning system
that needed repair, it could not apply to this program, but could apply for funds under the
deferred maintenance program.

A school district completed forms that included information on the buildings and spaces
that would be affected, along with a report regarding the project’s anticipated start-date.
In addition, another application was required that provided information on whether the
school site was experiencing enrollment growth, and whether some level of modernization
was already in progress. Further, a school district that was not on a year-round schedule
was required to show how its year-round calendar would be used. If the district was
approved for funding, various allowances were provided to the district.® In addition to
these allowances, the state would provide funds for gas and electric service, general site
development, and air conditioning/insulation construction.

Items that were not covered by this program included costs for heating, window solar
film, classroom doors and hardware, re-roofing, lighting, security, interior housing, fire
alarm systems, unrelated repairs, installations, and painting.

The State Relocatable Classroom Program

The Relocatable Classroom program was designed to meet the needs of school districts
that were impacted by excessive growth or unforeseen classroom emergencies. The State
Allocation Board allocated funds for the acquisition, installation, and relocation of safe
portable classtoom facilities. The State maintained a fleet of 5,000 furnished classrooms
that could be leased to school districts for $4,000 per year. Hardship cases could lease
portables for $2,000 per year. These portable units were available on a first-come, first-
served basis. However, there was no maximum amount of time a school district could
keep the portables, and districts were not required to return them. Thus, some school
districts have kept the portables indefinitely. :
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Relocatable Classroom Application Process

In order to participate in either relocatable classroom program, a school district was
responsible for site preparation costs including electrical hookup, plumbing connection, a
State Architect approved plan, insurance and maintenance. After approval by the Board,
the district would be reimbursed for the cost of architect fees, electrical hookup, furniture
and equipment, and plumbing installation. However, reimbursements were capped at
$9,450 per classroom.

The Unuéed Site Program

The Unused Site Program was established in 1974 as part of the General Lease—Purchase
‘umbrella. It required school districts and county superintendents of schools to pay a fee
for district properties that were not used for “official” school purposes. “Official” school
purpose was defined as being used for K-12 education, continuing or adult education,
special education, childcare, or administration of any educational units.

This program did not provide funds directly to schools. However, resources generated
from the fees that districts paid for unused facilities were used to cover deferred
maintenance costs and to service the debt on the state’s various school construction
bonds. Since the Board simply administered the return of funds to the state, the funds
could not be redirected to other programs administered by the Board. Proposition-1A -
climinates their fee requirements. ‘

The Office of Public School Construction Staff Review and The State Allocation
Board’s Appeals Process

The State Allocation Board meets roughly 11 times a year. Ateach meeting the Board
reviews and approves about 200 applications for funding. Prior to the State Allocation
Board’s review; the Office of Public School Construction staff processes all applications.
Before Proposition 1A, the approval processes for the programs, except for the growth
and modernization programs, were straightforward. Either a school district’s application
fit a program’s description for reimbursement, or it did not. Due to the complicated
nature of the Growth and Modernization programs, “special considerations,” or project
applications that did not fit in the parameters of the program were placed in a different
category. The State Allocation Board approved roughly 90 percent of all growth and
modemization projects without special consideration. Issues Tequiring special
consideration could include peculiarities of the proposed site, or the costs associated with
a project. The applications were divided into special consents or “specials,” and appeals.
Both types permitted the Office of Public School Construction staff great latitude in the
decision-making process, as they investigated and evaluated school district applications on
a case-by-case basis.

A “special” occurred when OPSC staff reviewed a school district’s application that did not
meet the standards of the program, and determined that an exception should be made.

This agreement may have required several meetings between the school district’s
administration and the OPSC staff. With OPSC staff recommendation, which may have
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been inconsistent with State Allocation Board policy, this application would be brought
before the State Allocation Board for review. This category was normally granted
approval in one action.

An appeal occurred when OPSC staff reviewed a school district’s application that did not
meet the standards of the program, and determined an exception should not be made. If
after several meetings an agreement could not be reached, the school district would bring

its case before the State Allocation Board. An appeal was granted only on a case-by-case

- basis. At times, legislators have spoken on behalf of school districts at Board meetings.”!
The difference in the two types of special considerations was that a school district or its
representative would have to defend its actions in an appeal. However, as already noted,
only those people who kept up with the process and policy changes were adept enough to

tackle an appeal. Therefore, a school district seeking an appeal before the State
Allocation Board might seek help from legislators that represented them, or hire
consultants. For instance, in the May 1998 State Allocation Board meeting, a well-versed
school finance consultant appeared on behalf of the Apple Valley Unified School District.
Apple Valley hired both a construction manager and a general contractor to erect its new
school, in the face of board policies allowing a school district to hire only one such
position. On behalf of the school district, the consultant addressed the State Allocation
Board, and pointed out that in five other cases the State Allocation Board had voted in

favor of a school district that hired both a general contractor and a construction
manager.”

Less seasoned district representatives would not have known that the State Allocation
Board had already set a precedent for funding projects that include both a construction

manager and a general contractor.” The OPSC staff was not knowledgeable on this issue
and therefore could not be a source of information. ’
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PROPOSITION 1A—A POSSIBLE FIX TO SAB PROCESS
PROBLEMS

Proposition 1A not only authorizes an additional $6.7 billion to K-12 schools, but it also
offers a fix to several of the process problems discussed above. It replaces the provisions
of the previous Lease-Purchase Program. This section discusses (1) the resource
allocation provisions of the legislation; (2) the programmatic components of the
legislation; and (3) how the legislation improves the resource allocation process over that
which existed under previous bond programs.

Total Resource Allocation Provisions of Proposition 1A

The resource allocation system in Proposition 1A is specific and detailed. Bond proceeds
are to be allocated in 2 two-year cycles: $3.35 billion available mmmediately; and $3.35
billion available after July 2, 2000. Of the $3.35 billion that is immediately available,
$1.35 billion is earmarked for new construction, $800 million for modernization, $500
million for hardship cases, and $700 million for class-size reduction.

For the second $3.35 billion distribution, $1.55 billion will be available for new
construction, $1.3 billion for modernization, and $500 million for hardship cases. There
are no resources in the second allocation for class-size reduction,

School districts receive funding for their projects based on a per pupil formula. The
formula is based on a statewide average cost for construction, adjusted each J anuary for.
inflation. The figures are based on unhoused * 4average daily attendance (ADA). The per
pupil ADA formula is as follows:

Growth Modernization
Elementary - $5,200 $2,496
Middle School $5,500 $2,640
High School $7,200 33,456

[t is anticipated that the initial $1.35 billion available for new construction during the first
round of allocations will be insufficient to meet the needs of those school districts that are
facing substantial enrollment growth., Proposition 1A establishes a priority point system
for new construction projects when State bond resources are exhausted.” The Office of
Public School Construction will process applications on a first-come, first-served basis
from subsequent bond offerings. ’

In addition to the provisions outlined above, school districts that receive bond proceeds
are required to set aside three percent of their general funds each year for 20 years for the
purpose of deferred maintenance.
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Components of Proposition 1A

Proposition 1A establishes three categories for funding. The first is the Growth Program,
in which the State finances half the cost of new construction and the school district the
other half. The second is the Modernization Program, in which 80 percent of the cost of
rehabilitation is provided by the state and 20 percent by the school district. The third
category is “hardship,” in which the State funds up to 100 percent of the cost for
emergency needs, or an increased proportion of its share for new construction or
modernization.’

Proposition 1A holds harmless those school districts that received State Allocation Board
approval for the construction phase of their projects (under the previous Priority 1 - able
to provide a 50 percent match). They will receive growth and modernization funds, but
under the rubric of the previous “Lease Purchase Program.” This grant is supplemented
by land costs, site development, and other adjustments.

Another new provision of the Proposition is that school districts can seek modernization
resources after a facility is 25 years old, rather than 30 years under the previous program.

Schools districts that had received prior Board approval for Priority 2 projects (100
percent state funding) will have to either indicate their ability to finance 50 percent of their
proposed projects or reapply under one of the new programs. If the school district cannot
meet the provisions of the new programs, it can apply as a “hardship” case.

The California Supreme Court ruled in 1991 that cities and counties could limit housing
development on the basis of the supply of classrooms.” Proposition 1A suspends, until
2006, the Court’s ruling.® With the passage of Proposition 1A, school districts will not be
able to limit new housing construction based on a rationale that school facilities do not
exist. However, in 2006, if adequate bond funds for new construction are not available,
cities and counties can once again deny development. Further, as discussed earlier, the
Proposition permits the school board to increase developer fees to up to $1.93 per square
foot.” Proposition 1A sets up a system where fees can be levied of up to 50 percent and
100 percent of the costs associated with building a school by developers under certain
circumstances.

Proposition 1A Improves the Resource AllocationSystem of the State Allocation
Board '

Proposition 1A makes several changes to the programs administered by the State
Allocation Board. It attempts to simplify the process of applying for funds, consolidates
the Board’s previous six programs into two, and attempts to create-a more equitable
funding system. 1t also makes the State Allocation Board and the Office of Public School
Construction staff more accountable for their actions. Table 2 presents the differences
between the Board’s previous Lease Purchase Program, and the new programs that are
mitiated by Proposition 1A.
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Table 2 - Comparison of Lease Purchase Program to Proposition 1A Programs

LEASE PURCHASE PROGRAM

SCHOOL FACILITIES
PROGRAM PROP 1A

FUNDING FACILITIES Priority 1 projects-growth and Growth projects receive 50
modernization-received 50 percent percent funding based on a per
funding based on actual costs from pupil formula from the state.
the state.

Modemization projects receive
Priority 2 projects-growth and 80% funding from the state.
modernization-received 100 percent Hardship projects can receive up
funding form the state. to 100 percent of funding from
\ the state based on three broad
categories financial, physical and
excessive costs.

CONSTRUCTION Some excessive costs (i.e., change Excessive costs are not

EXCESSIVE COSTS & orders) were reimbursed by the state. | reimbursed by the state and school

COST SAVINGS Cost savings were returned to the districts keep costs savings.

State, '

MODERNIZATION Buildings must be at least 30 years Buildings must be at least 25

PROJECTS old. years old.

PROJECT APPROVAL Projects were approved three times Projects receive one approval
in conjunction with the planning, site | (except hardships that receive two
acquisition and construction phases. approvals),

FUND ALLOCATION | Funds were allotted after each phase. | Funds are allotted only after DSA

approves plans, unless there is a
hardship.

MAINTENANCE OF

Required school districts to set aside

Requires school districts to set

FACILITIES two percent of their general fund for | aside three percent of their
ongoing maintenance. general funds for 20 years for
ongoing maintenance.
PROPERTY LIENS State maintains a lien to properties it | State does not hold liens, and
funds. existing liens are released.
ARCHITECTURAL Division of State Architect approved | The Division of State Architect or
APPROVAL all plans. ‘ a state approved private

engineering firm may approve
plans.
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LEASE PURCHASE PROGRAM

SCHOOL FACILITIES
PROGRAM PROP 1A

DEVELOPER FEES

The cap on fees was $1.93 per square

foot; however, cities or counties could
levy a higher fee and pass it to schools
districts.

The cap on fees is $1.93 per
square foot, adjusted
biannually. Fees may be
assessed up to 50 percent of
the costs of a project if a
school district has accessed
other forms of financing
including Mello-Roos, G. O.
bonds, and parcel taxes. In
order to increase fees, school
districts must meet two of
four criteria, including _
MTYRE, local school bond
positive votes of 50 + 1
percent, 20 percent of
students are housed in
portables, 15 percent of bond
debt used.

WHEN STATE FUNDS
RUN DRY

Projects were placed on a pending
state-funding list or charged a city-
based developer fee.

Modermization projects may
be placed on a pending state-
funding list. Growth projects
may be placed on a priority
points list, or the school
district may collect 100
percent of financing from a
developer.

CONTAINING
DEVELOPMENT
(MIRA, HART
MURRIETA COURT
CASES)

Cities and counties on behalf of school
districts were able to contain
residential development by suspending
the building of new facilities.

School districts can not
request cities or counties to
prohibit residential
development based on a lack
of funds or school facilities
until 2006.

ARCHITECT &

Percentage caps on fees based on size

No caps.

CONSTRUCTION of projects
MANAGEMENT FEES
MODERNIZATION Provides funding to building over 30 Provides funding for buildings
PROGRAM - years old, and portables over 25 years | over 25 years old and
old. Calculations done on a district portables over 20 years old.
basis. Provides funding on a site-
specific basis.
AIRCONDITIONING- | Allotted funds specifically to install These are now incorporated in

ASBESTOS PROGRAM

AC and remove asbestos.

the modernization program.
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Simplification

To further simplify the process, the Proposition reduced the number of school facility
financing phases from three to one.'™ This is now possible because school districts receive
a flat grant from the State based on the number of students they enroll, rather than on the
estimated cost of a project. Under the previous program, each phase of a project was
evaluated independently; thus the cost to the State for any given project could change.
Under the new program, a school district receives a single grant for a single project, and
cannot request that the state fund additional need beyond the original request. "’

The Proposition also explicitly requires that the State Allocation Board initiate a public
hearing process that notices any policy changes considered by the Board. It requires that
the Board make available to school districts written up-to-date documentation that clearly
explains its policies, and specifically describes how its new programs work.,

Consolidation

Until Proposition 1A, the State Allocation Board administered as many as 13 programs.
The most current six are discussed above. With the enactment of Proposition 1A, the
number of programs has been reduced to two, along with a special category for hardship
cases. This consolidation of programs makes it easier for school districts to choose a
program that best suits their needs. It precludes the type of creative tactics that school
districts were forced to pursue to match their projects to the right program in order for
them to receive funding.

A More Open Process

The Proposition causes a major shift in policy direction for the State Allocation Board.
Under its previous programs, the Board funded both new construction and modernization
on a 50/50 matching basis. Under Proposition 1A, the Board is required to fund
modernization projects more generously than new construction projects, in that the State
will fund 80 percent of the cost for modernization compared to 50 percent for new
construction,

Another major outcome of Proposition 1A is that the State Allocation Board no longer
has the authority to offer grants to school districts that may seek funds for special projects
without any real statutory framework. Now school districts must demonstrate that they
meet specific hardship criteria set out in the new law. The practical effect of this change
will depend on how the Board interprets this provision.

Previous legislation implicitly required that the State Allocation Board follow guidelines .
set forth in the Administrative Procedures Act (APA); however, the Board did not do so.
Proposition 1A explicitly requires the Board to follow APA guidelines. This means that
any change in policy or regulation considered by the Board must be properly noticed to
the public before the Board can act, This requirement, if the Board follows the full Spirit,
will allow school districts to be fully informed of Board policies and procedures, as well as
its rules and regulations,
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PITFALLS IN THE PROCESS PRIOR TO PROPOSITION 1A

This section discusses the State Allocation Board’s attempts to improve its system and the
pitfalls that existed under the previous programs.

Until recently, rules governing the application process were labor-intensive, both for
school districts and the state agency personnel (including the Office of Public School
Construction and the Division of the State Architect). In 1989, the Legislature received a
report outlining the complex application.'”® The report identified 54 steps school districts
had to perform in order to receive application approval and eventual financing. In
addition, the process required 24 separate forms. '

Process Streamlined Recently

Since 1992, the OPSC has tried to be more efficient. Changes implemented by OPSC
included: simplified and streamlined applications; improved response time for application
review; improved policy information dissemination; and school districts were empowered
to complete their own applications.

The most concrete indication that the Office of Public School Construction was becoming
more efficient was in the application process. The application process for the Growth
Program was reduced from 54 steps to nine. In addition, the number of forms that were
needed to apply for funding was reduced from 24 to four.

School districts complained and begged for applications to be checked and approved for a
State Allocation Board meeting agenda in an expeditious fashion. As part of the efficiency
movement, the Office of Public School Construction set a goal to reduce the time from
when a school district filed a completed application until it was placed on a State
Allocation Board meeting agenda from over 400 days to 60 days." Prior to Proposition
1A, applications on average still took longer than the 60 days to be reviewed. However,
the office’s efficiency achievement by reducing application review days is notewdrthy.'

In addition, the Office of Public School Construction worked more closely with school
districts in the decision making process and provided greater leeway. In particular, school
district personnel could self-certify certain information pertaining to a project rather than
rely on state agency personnel. The self-certification process removed the time a school
district would wait for a response from the Office of Public School Construction. It
thereby shortened the application process.

Under its previous programs, it was difficult for school districts to get information
pertaining to the funding process from the Office of Local Assistance (OLA) staff or from
written materials. The Office of Public School Construction is now more service-
oriented.'™ One can obtain information in person or from the office’s Internet site.'
fact, the staff of the Office of Public School Construction is continually placing more
information on the Internet. This mnformation includes an automated project tracking
system, Senate Bill 50 regulations, office contacts, and old board policy changes.
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School Districts in Line Stand on Shifting Sands

Under the previous allocation system, school districts that completed their applications
and were placed in queue were never guaranteed funding in the order their applications
were received. The State Allocation Board dictated that school district applications were
placed in an unfunded application list on a first-come/first-served basis. However, there

were four general ways that school district applications could be “bumped” up or down in
the queue.

- Broad Classification Decisions

The first way a school district could get bumped was if the State Allocation Board decided
to redirect its emphasis and fund a broad category of projects. For instance, the SAB
could decide to fund all application projects from small school districts (no matter where
they were in queue). If a school district was large, hundreds of proposed school projects
could jump ahead in the funding queue.

The second way a school district could get bumped was if the State Allocation Board
shifted the specific funding program allocations. Thus, for example, the State Allocation
Board could decide to shift funds earmarked for the Growth Program to the State
Portable Classroom Program.

Specific School District Decisions

The third way a school district could get bumped was if another school district application
n queue with a later application filing date appealed to the State Allocation Board to
change its application filing date to be ahead of other school districts. That school district
application would be funded first.

The fourth way a school district could get bumped was if an emergency situation occurred
and a school district requested critical hardship money from the State Allocation Board.
The Board could provide these funds when available.

The application process requires equity and balance in order to ensure fair competition by
school districts for State funds. The process needs to be flexible enough to handle
emergency situations, yet firm enough to prohibit jockeying among school districts for
better placement in the queue.

Proposition 1A halts the movement of funds from one program to another. However, the
other examples are still feasible. Jockeying of school districts by consultants for better
placement in line may continue to occur. - This is especially true as Proposition 1A cannot
handle the pent up demand for State funds. The next section discusses options that the
Legislature may consider in order to improve this system.
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OPTIONS FOR IMPROVING THE SCHOOL FACILITY
FINANCING SYSTEM

A Separate List for Small and Rural School Districts

When the Proposition 1A funds are exhausted, new construction project applications will
recelve priority points for future funding. Small and rural school districts may require
separate lists to ensure that they are placed near the front of a funding queue. This is
necessary because there is no guarantee that the entire queue would receive future
funding. Small and rural school districts, based on the current priority points system, may
not receive enough priority points to approach the front of the queue. Larger school
district applications, with greater per pupil need, may be able to position themselves high
enough in the queue for funding by receiving favorable OPSC evaluations. Proposition
1A allows schools to skip to higher positions in the funding queue if they score higher
priority points based on their number of unhoused students or if they can demonstrate a
special hardship. The Legislature may wish to create a separate list Jor small and rural
school districts to create a more equitable system.

Annual Report and Independent Accounting

In the early 1990s, many state agencies, boards, and commissions, because of budget cuts,
postponed writing annual reports to the Legislature. These reports provided financial and
policy information to the public. The State Allocation Board was one government entity
that has not prepared regular audited reports of its programs’ operations and expenditures
for public review. The State Allocation Board will receive $6.7 billion over the next four
years to fund school construction projects. The Legislature may wish to require the
Board to prepare for the Governor and Legislature an annual report that details how and
10 whom bond funds were distributed The Legislature may wish to require that an
independent accounting firm or the State Auditor General prepare the Board’s report.

On-Line Technical Assistance :

Although the application and funding process administered by the Office of Public School
Construction has been streamlined and simplified in recent years, certain components of
the process are still cumbersome. The process should be simple enough that school
districts do not need to hire consultants or lobbyists to advise them or to shepherd their
proposals. The Legislature may wish to pass legislation that would require the OPSC 1o
develop a technical assistance program to provide school districts with the necessary
information and advice they need in order 1o qualify for and receive bond funds. Such a
system could include an automated Internet help-line. '
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A Special General Fund Appropriation for School Construction

The State’s bond capacity may not be able to fund every State infrastructure need,
mcluding schools, transportation, prisons, and water during the next decade. School
facility needs are estimated conservatively at roughly $10 billion, while some estimates
have put the figure at $40 billion for the next decade alone. According to the Department
of Finance, the State can afford to service approximately $25 billion in additional debt.
Thus, school facility financing alone could incur the entire debt capacity of the State. The
Legislature may wish to create a special appropriation fund for public school capital
outlay as part of the State General Fund to augment the State’s bond programs. In
addition, the State may wish to design a school construction reserve fund, which is
JSunded from budget surplus revenues.
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APPENDIX A

School District Financing Mechanisms

In addition to state bond funds, school districts have a variety of other alternatives for
funding school construction. These include developer fees, certificate of participation,
general obligation bonds, and Mello-Roos taxes. Also, a developer may simply build a -
school rather than consider other financing alternatives.

Local General Obligation Bonds

In 1986, after an eight-year hiatus, school districts could once again use general obligation
bonds to finance school facilities. Bonds are a favorable method of financing, even though
they require a two-thirds vote and proceeds cannot be used for items such as buses and

- furnishings, In 1986, 14 school districts offered bond initiatives. In 1987 and 1988, this
number grew to 51 and 54 school districts, respectively. In November 1998, 36 school
districts held bond elections.!* :

Developer Fees

In 1978, the Wilsona School District was the first to use developer fees. These fees added
about $2,000 to the cost of a typical home in the Lancaster area. While school districts
were exacting developer fees, there was no statute that explicitly permitted this activity.
The Legislature standardized the authority by giving school districts direct authority to
charge developer fees. School districts welcomed developer fees especially because they
did not require an election, and the funds associated with the fees could be used for a wide
variety of facilities that were associated with enrollment growth. In response to a growing
number of complaints from developers, the Legislature capped the amount that could be
collected in 1986. Proposition 1A prohibited local agencies from using the inadequacy of
school facilities as a reason for not approving housing development projects. The
authority to raise developer fees was placed with the State Allocation Board. However,
developer fees generally are not enough to cover the full costs of constructing a school.

Certificates of Participation

Certificates of Participation (COPs) are another, though complicated, tool for districts to
raise money without voter consent. The most common arrangement is that the district
leases a new school owned by another government agency or a nonprofit agency, which in
turn raises the capital to build the school by selling shares (certificates of participation). In
the long run, lien revenues COPs are remarkably like bonds. One disadvantage of the
COP arrangement is that it does not provide a new revenue source for the lease payments.
Funds usually come from the school district’s general fund.
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Mello-Roos

The Mello-Roos Community Facilities Act, established in 1982, authorized school districts
and local governments to form “community facilities districts.” Subject to the approval of
two-thirds of the voters, these special districts could sell bonds to raise revenues for the
purpose of financing new buildings, or to rehabilitate existing school facilities. A majority
of Mello-Roos districts are created in inhabitable areas that are proposed for development
where voting is by the landowners. The district sets a specific tax per house.
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ENDNOTES

: Chapter 243, Statutes of 1947.
? Ifa school district wants state funding for construction or repair of a school, it must apply to the State
Allocation Board for the money. There are school districts that repair and construct school buildings
without the assistance of the State Allocation Board (i.e., San Diego Unified School District, San Luis
. Unified School District). However, this report will focus on a'school district that requires state support.
* Chapter 243, Statutes of 1947 Initially, the State Allocation Board administered a number of Public
Works programs for the State ranging from housing and employment assistance to school facilities
construction. Various programs include: the Postwar Planning and Acquisition, Construction and
Employment Act, Veterans Temporary Housing, State School Building Construction Programs,
Emergency Relief Programs, and Community Assistance Programs (State Allocation Annual Report 1983-
1984, p. 1).
* California Government Code 15502.
> Government Code 15490,
5. While the State Allocation Board submitted policy changes to school districts, an up-to-date handbook
was not made available. In addition, turnover of board members and school administrators may lead to
ignorance of programs and the program changes.
7" Amendments to the Constitution, Proposition 1, November 8, 1949.
: Amendments to the Constitution, Proposition 4, November 4, 1952,

Op.cit.
'% California School K-12 enrollment grew from 1.689 million students in 1950, to 4.633 million students
in 1970 (State of California. Department of Education. Education Demographics Unit. CBEDS Data
Collection. “Enrollment in California Public Schools 1950 through 1997”).
""" This is defined by California Education Code, Section 15102, as the legal limit of debt that a school
district.can incur based on the assessed value of property in that school district.
" Known as the State School Building Aid Program. The Legislature determined qualifications in order
for school districts to participate in this program. They include the following provisions:

1. To qualify for a loan from the State a school district must have voted local bonds to 95 percent of
its bonding ability. .

2. Borrowing districts financially able to do so must repay the money to the State. Terms of 30 or
40 years of repayments are provided.

3. No money can be borrowed by a school district unless the proposed loan is approved by two-
thirds vote of the electors of the district. _

4. School construction, financed in any part by State loans will be subject to cost controls to be
established by State Allocation Board (includes restrictions on the number of square feet of
construction allowed per pupil).

'* Amendments to the Constitution Propositions together with Arguments, Proposition 1, November 8,
1949. This bond issue was for $250 million.

" Voters set the initiative process in motion in 1911 under reform-minded Governor Hiram Johnson. Los
Angeles Times. “State’s Voters Face Longest List of Issues in 66 Years; November 8 Ballot to Carry
Maze of 29 Propositions.” July 7, 1988, p. 1-1.

' Amendments to the Constitution Propositions together with Arguments, Proposition 1, November 8§,
1949. This bond issue was for $250 million. ‘

* Amendments to the Constitution, Special Election, June 7, 1960, Proposition 2, Part II, Appendix. p. 2.
7 School Building Safety Fund, December 1971.

"* The Field Act, that mandates that school construction is able to withstand earthquakes, has yet to
dictate how to build an indestructible building.

1 Propositions and Proposed Laws, Together with Arguments, Primary Election Tuesday, June 6, 1972,
p. L.

% Thid.

*'" State Allocation Board Report to the Legislature 1972-1973 Fiscal Year, p. 3.

?2 Public school K-12 enrollment declined from 4.457 million students in 1970 to 3.942 million students
in 1980. (State of California. Department of Finance. Demographic Research Unit. 1997 Series
California Public K-12 Graded Enrollment).

California Research Bureau, California State Library 39



2 Op.it., p. 2.

* Ibid.

B Property rich communities often have more poor people than property poor communities. The presence
of commercial and industrial development can make an otherwise poor district “rich” in its tax base.
Conversely, affluent communities often discourage industrial development that would make them property
rich, but environmentally poorer. The lack of correlation between poor people and property poor districts
is often overlooked in discussions of school finance issues. Even though the distinction has been known
for a long time., Campbell, Colin D.; Fischel, William A. National Tax Journal “Preferences for School
Finance Systems; Voters Versus Judges.” Footnotes from Helen Ladd. “Statewide Taxation of
Commercial and Industrial Property for Education.” National Tax Journal (June 1976): 143-153,

% Goff, Tom. “Passage of Tax Reform School Financing Bill Urged by Riles.” Los Angeles Times, July
19, 1972, p. I-1.

*" Section 17700 et al., Education Code.

% Property values were increasing dramatically all over the State. This model stopped school districts
from speculating on land that-was financed by the State.
® Op.cit,, p. 2.

* Proposition 1 of 1978 was defeated 65 percent to 35 percent, Propositions from 1976, 1978 and 1994,
*! Proposition 1 of 1976 would have provided $250 million, and Proposition 1 of 1978 would have
provided $300 million.

2 Shultz, Jim. “Major Firms Gained Most With Prop. 13.” Sacramento Bee September 13, 1997,

p. F-1. s

 Thid.

% Karmin, Bennett. California’s Bankrupt Schools. ” New York Times, July 17, 1983, pp. 4-21. Linsey,
Robert. “San Jose Schoois Declare Insolvency in Wake of Tax Revolt.” The New York Times, June 30,
1983, p. A-14. However, some school districts that were academically and fiscally well managed prior to
Proposition 13 faced problems. In 1983, the San Jose Unified School District filed for bankruptcy. The
National School Boards Association stated that it was the first insolvency of a large school district since
the depression. The San Jose Unified School District, at the time, held a reputation for excellence in
education. It ranked 14" in the state in the ratio of students to teachers, and its teachers’ salaries ranked
second highest in Santa Clara County. However, since Proposition 13, the school district set aside
maintenance and construction projects, laid off teachers and non-teaching administration, until it could
not make further reductions and still continue to pay its staff,

= Chapter 282, Statutes of 1979. State School Building Lease Purchase Bond Law of 1984—Voter
Pamphlet Analysis. ’ v

* ‘While the loan program was still on the books, the state made exceptions to aid schoo] districts.

"’ California Education Code, Sections 17730.2, 17732, However, the Attorney General cited that 10
percent of local funds to cover the costs associated with facility development is not required. Coalition for
Adequate School Housing. CASH Register, November 1984, p. 3.

% California Department of Education. CBEDS Data Collection. Education Demographics Unit. 1998.
jz Coalition for Adequate School Housing. CASH Register, September 1982, p. 1.

Ibid.

*I" Coalition for Adequate School Housing. CASH Register, December 1982, p. 2., (in 1980-81 dollars).
** This evaluation was amended annually, The State developed a formula that was based on standards
that considered how a facility was used and how many pupils were unhoused. In some years, the State
gave preference to unhoused pupils, while in other years, the state gave first consideration to how a
facility was used. Facility use included childcare, before-and after school programs, adult education, and
traditional X-12 programming, : '

** Savage, David. “Resolution Brings Tax Cuts, Schools Told.” Los Angeles Times, October 15, 1982,
p. Bl

* Assembly Bill 62, Chapter 820, Statutes of 1982,

 California Department of Education. California Year-Round Education Directory 1997-98.

 For example, a school district that needed to build a new elementary school that cost $4 million could
receive $400,000 from the state if it chose to redirect students to existing facilities that incorporated the
MTYRE program.
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4 Chapter 886, Statutes of 1986, added provisions that capped the grant at $125 per student.
** School districts that could not offer to cover any expenses (now referred to as a Priority 2) could
conceivably wait years. MTYRE continues today, and has been a successful program. In 1997, more than

1.19 million or about 22 percent of California students attended schools with year-round calendars. The
State Department of Education estimates that the MTYRE program has saved that State more than $1.8
billion in construction costs since its inception. In 1997-98, $66 million was allocated from the “mega
item” of the state budget. About $40 million was sent to Los Angeles Unified School District to cover the
reported 40,872 excess students. However, once students are “excess,” they can not be counted as students
for the Office of Public School Construction in the erection of new facilities. Approximately 102,000
students are “excess.” While the program has provided relief for school construction, it remains a
controversy whether educationaily the program is successful.

* Proposition 46 on the June 1986 Ballot.

Greene-Hughes School Building Lease-Purchase Bond Law of 1986 Voter Pamphlet.

Proposition 46: Property Taxation, June 3, 1986.

DeWolfe, Evelyn. “Schools Get Low Marks for Asbestos.” Los Angeles Times, January 8, 1989.
School enrollment bottomed to 4.089 million students in 1983, the same population amount that
occurred in 1964. By 1986, student population increased to 4.377 million. California Department of
Education. Education Demographics Unit. CBEDS. 1998

 Op.cit.

Op.cit.

State Allocation Board Report to the Legislature 1984-85, 1985-86, Fiscal Years.

*" AB 2926, Statutes of 1986.

These were referred to as the Mira, Hart, Murrieta court cases.

Later that year, fees were capped by the Legislature at $1.50 per square foot on residential units
statewide.

* Pulton, William, “California Pulls Out the Stops; Cities Cope with Government Budget Deficit.”
American Planning Association, p- 24, October 1992. About one-third going to school districts,

$'" Cummings, Judith. “CA Turns to Developer Fees.” The New York Times, January 16, 1987, p. A-15.
2 Chapter 1261, Statutes of 1990,
8 Legislative Analyst’s Office, p. 23. “Building Schools in California: What Role Should the State Take
in Local Capital Development?” Linda Herbert. Jesse Marvin Unruh Assembly Fellowship Journal,
Yolume 11, 1991, pp. 1-4.

% Op.cit.

* Substantial enrollments are defined as at least 30 percent of the district’s enrollment in kindergarten or
any of the grades one to six, inclusive, or 40 percent of the students in the high school attendance area, see
Education Code, Section 17717.7g. '

% Conversation with Mike Vail, on January 21, 1999. Mr. Vail is the Assistant Superintendent of
Facilities and Governmental Relations at the Santa Ana Unified School District.

57 The class size reduction program reduced the ratio of students to teachers in kindergarten to third
grades. It exacerbated the obstacles for school districts that were growing in size, but lacked facilities to
house the new students. School districts that were not growing had to provide additional classroom space
to account for smaller ratios of teachers to students in kindergarten to third grades. The State Allocation
Board provided portable classrooms to cover the smaller-sized classes. The State Allocation Board
estimates that thousands more classrooms are needed.

o Department of Finance, School Populations Projections. 1998,

6 Jacobs, Paul. “Backers of Education Cite Jobs, Overcrowding.” Los Angeles Times, May 27, 1992,

7 Auditor General of California, “Some School Construction Funds are Improperly Used and not
Maximized.” January 1991.

"' County of Sacramento Superior/Municipal Court, Court #97F05608, CJIS XREF #250593.

™ Vrana, Deborah, “Assembly Rejects Plan in California to Ease Passage of School

Bonds.” The Bond Buyer, Jamaary 27, 1992.

? The passage required a two-thirds vote by the legislature.

" November 1993, Proposition 170 failed by 70 percent.

w
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s Colvin, Richard Lee. “Bond Victory Heartening to Educators.” Los Angeles Times, March 28, 1996,
p- Al. Anderluh, Deborah, Sacramento Bee, March 31, 1996, p. Al. Of the $7 billion, $1.6 billion was
estimated for overhauls of buildings over 30 years old, and 5.6 billion for new construction and
classroom additions.
76 Colvin, Richard Lee. “The California Vote (a Series).” Los Angeles Times, March 19, 1996, p. A3.
7" If a school district has an application with the SAB to repair its roof and the roof is not fixed in a
reasonable period of time, further structural damage may occur. This new or additional damage could
bump the project to the top of the list. :
’ See the sub-section entitled “School Districts in Line Stand on Shifting Sands.”
” Bazar, Emily and Jane Ferris. “Money for Portabie Classrooms.” Sacramento Bee, September 26,
1996.
% State bonds were proposed biannually in 1988, 1990, and 1992.
% n 1976 and 1978 bond measures were defeated by the electorate.
82« awmakers Scrap Over Billions in School Bonds.” California Public Finance, May 5, 1997, p. 1.
* “Huge School Bond Mulled” California Public Finance September 8, 1997, p. 1.
% This included the type of facility and the number of teaching stations (classrooms).
* The Department of Education, School Facilities Planming Division is responsible for site review and
site pian review and is required to recommend all school locations for new schools and additions to
schools site regardless of the funding source.
% For example, in 1988, the Los Angeles Unified School District wanted to rehabilitate a hotel into a
school. The State Allocation Board paid $48 million to an escrow account in an attempt to hold the price
to acquire the Ambassador Hotel. When the school district and State Allocation Board realized that the
site was not acceptable and decided to back out of the contract, they found that the developer had removed
the money placed in the escrow account. In addition, when the district attempted to backpedal out of the
contract, the owner sued for a breach of contract. Currently, there are negotiations between the school
district and the owner of the property, Donald Trump.
%7 A school district was responsible for developing detailed cost estimates for the proposed school or
addition. Site support costs provided funds for the preparation of environmental impact documents,
development of relocation reports, determination of relocation claims; and negotiation of site purchases.
The state reimburses up to 85 percent of the amount expended for eligible sites.
* This list was limited to those school facility components that have approached or exceeded their normal
life expectancy.

’ Applications for projects and appeals with correspondence from Carol A. Fisher, Apple Valley Unified
School District, Author. :
% Reimbursable fees and costs related to plans include architect fees, Division of State Architect/ORS
Plan Check fee, CDE Plan Check Fee, Preliminary Tests (like soil, foundation, and exploratory borings)
and other fees, for instance, advertising construction bids, and printing of plans. :
*! Pascual, Psyche. “Funding to Build High School Finally Approved By State.” Los Angeles Times.
June 17, 1993, '
o2 Understanding the board’s other five opinions would be difficult to track if not impossible to uncover.
** To evaluate the State Allocation Board’s policies and procedures, it was necessary to obtain the State
Allocation Board Handbook. The Handbook contains procedures and policies for reviewing and criteria
for approving applications from school districts for bond funds to build new schools. When this report
was initiated, the Handbook that the State Allocation Board provided was dated 1995, but contained
policies adopted in 1993. Further, the State Allocation Board changes its policies and procedures often,
and has no administrative process by which it updates its Handbook. An up-to-date, comprehensive list of
policies and procedures was not available in any other format. .A new handbook for the Lease Purchase
Program was available on line - however, it also suffered from a lack of regular updating. The State
Allocation Board meets every month and, hypothetically, policy changes can occur each month. Prior to
Proposition 1A, despite being subject to the Administrative Procedures Act, the State Allocation Board
had no public notice or participation requirements for the procedures by which it changes its policies.
Only long-term policies are published in the California Regulatory Notice Register. Such policies
included contracting and affirmative action requirements. Furthermore, staff reported that policies change
so frequently, that it would be impossible to include relevant policies in the reporter or any other
document,
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*4 The number of students above the maximum number set by CDE to be in a classroom.
> The priority points ranking mechanism is based on, among other things, the percentage of currently
and projected unhoused students relative to the total population of the applicant district or attendance
area.
% In hardship cases, the Staté will fund more than 50 percent of new construction if a school district ig
unable to come up with its 50 percent match and had gone through a reasonable effort. Similarty, districts
that are unable to offer 2 20 percent match for modernization can seek relief from the State. Financial
hardship is defined for those school districts that cannot afford to build, repair, or replace facilities
because of fiscal restrictions (for example, an inability to match state funding because of an inability to
pass local bonds or a lack of bonding capacity). Facility hardship can also apply to school districts that
lack adequate housing for their pupils due to a lack of health and public safety conditions; or because of a
natural disaster, traffic safety, or the remote geographic location of pupils (i.e., rural). Excessive costs
may be attributed to geographic location, size of project, the cost associated with a new project in urban
locations that may require high security or toxic cleanup, and sites that may require seismic retrofitting.
-°7 The State Supreme Court ruled that school districts that were unable to accommodate enrollment
growth could ask their city and county councils to limit real estate developers from building additional
housing, . Some developers found it necessary to offer additional resources (land or money) to get support
from school districts and city councils for their projects. .
% In three legal challenges, the courts have ruled that cities were not precluded from making zoning or
other land-use decisions, because of the availability of classroom space, see Mira Development
Corporation v. City of San Diego, William S. Hart Union High School District v. Regional Planning
Commission of the County of Los Angeles, Murietta Valley Unified School District v. County of
Riverside. The practical effect of the rulings was that cities could limit development on the basis of the
supply of classrooms. Some developers found it necessary to offer additional resources, land or money, to
get support from school districts and city councils for their projects.
% Ifthe State expends all of its Proposition 1A resources prior to 2006, school districts can ask developers
to pay 100 percent of site acquisition and school construction costs. In order to receive developer support
under these conditions, school districts must participate in the Multi-Track Year-Round Education
program. - The Proposition includes language that the State may reimburse developers for up to 50 percent
of their costs if subsequent bond funds become available. ‘
1% Under the old program, school districts had three application phases for each of their projects —
planning, site, and construction. Under the new program, there is only one application phase for the
entire project proposal, except under hardship provisions.
101 However, once the funds are distributed to the school district, the school district keeps the interest
accrued on the funds,
"2 Price Waterhouse. Joint Legislative Budget Committee Office of the Legislative Analyst. Final
Report of the Study of the School Facilities Application Process. January 10, 1988.
"% One streamlined step is the self-certification process in the Lease Purchase Program.
104 However, in light of the office’s accomplishments, the author had to request information routinely
more than once.
105 www.dgs.ca.gov/opsc.
1% Sehool Services of California,
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APPENDIX A

School District Financing Mechanisms 7

In addition to state bond funds, school districts have a variety of other altemnatives for
funding school construction. These include developer fees, certificate of participation,
general obligation bonds, and Mello-Roos taxes. Also, a developer may simply build a
school rather than consider other financing alternatives.

Local General Obligation Bonds

In 1986, after an eight-year hiatus, school districts could once again use general obligation
bonds to finance school facilities. Bonds are a favorable method of financing, even though
they require a two-thirds vote and proceeds cannot be used for items such as buses and
furnishings. In 1986, 14 school districts offered bond initiatives. In 1987 and 1988, this
number grew to 51 and 54 school districts, respectively, In November 1998, 36 school
districts held bond elections. % -

Developer Fees

In 1978, the Wilsona School District was the first to use developer fees. These fees added
about $2,000 to the cost of a typical home in the Lancaster area. While school districts
were exacting developer fees, there was no statute that explicitly permitted this activity.
The Legislature standardized the authority by giving school districts direct authority to
charge developer fees. School districts welcomed developer fees especially because they
did not require an election, and the funds associated with the fees could be used for a wide
variety of facilities that were associated with enrollment growth. In response to a growing
number of complaints from developers, the Legislature capped the amount that could be
collected in 1986. Proposition 1A prohibited local agencies from using the inadequacy of
school facilities as a reason for not approving housing development projects. The
authority to raise developer fees was placed with the State Allocation Board, However,
developer fees generally are not enough to cover the full costs of -constructing a school.

Certificates of Participation

Certificates of Participation (COPs) are another, though complicated, tool for districts to
raise money without voter consent. The most common arrangement is that the district
leases a new school owned by another government agency or a nonprofit agency, which in
turn raises the capital to build the school by selling shares (certificates of participation). In

the long run, lien revenues COPs are remarkably like bonds. One disadvantage of the
COP arrangement is that it does not provide a new revenue source for the lease payments.
Funds usually come from the school district’s general fund.
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Mello-Roos

The Mello-Roos Community Facilities Act, established in 1982, authorized school districts
and local governments to form “community facilities districts.” Subject to the approval of
two-thirds of the voters, these special districts could sell bonds to raise revenues for the
purpose of financing new buildings, or to rehabilitate existing school facilities; A majority
of Mello-Roos districts are created in inhabitable areas that are proposed for development
where voting is by the landowners. The district sets a specific tax per house.
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{)ﬂicl Voter
Information Guide

Ballot Measure Summary

Proposition 55
Analysis

Arguments and Rebuttals

Text of Proposed Law

Proposition 56

Proposition 57

Proposition 58

Bond Qverview

Se. _.ary of State Elections My Vote C¢ s Feedbac
California

PRIMARY ELECT

OFFICIAL TITLE AND SUMMARY
Prepared by the Attorney General

Proposition 55

KINDERGARTEN-UNIVERSITY PUBLIC EDUCATION
FACILITIES BOND ACT OF 2004,

e This act provides for a bond issue of tweive billion three hundred
million dollars ($12,300,000,000) to fund necessary education
facilities to relieve overcrowding and to repair older schools.

e Funds will be targeted to areas of greatest need and must be spent
according to strict accountability measures.

e Funds will also be used to upgrade and build new classrooms in the
California Community Colleges, the California State University, and the
University of California, to provide adequate higher education facilities
to accommodate growing student enroliment.

- o Appropriates money from General Fund to pay off bonds.

Summary of Legislative Analyst's Estimate of Net State and Local
Government Fiscal Impact:

e State costs of about $24.7 billion to pay off both the principal ($12.3
billion) and interest ($12.4 billion) costs on the bonds. Payments of

about $823 million per year.

Final Votes Cast by the Legislature on AB 16 (Proposition 55)

Assembly: Ayes 71 Noes 8
Senate: Ayes 27 Noes 11

Copyright © 2004 California Secretary of State
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Oﬂs’lai Voter
Information Guide

Ballot Measure Summary

Proposition 55
Analysis

Arguments and Rebuttals
Text of Proposed Law

Proposition 56
Proposition 57
Proposition 58

Bond Overview

Propositions

Se. _.ary of State Elections My Vote Cc. s Feedback
California

PRIMARY ELECTION gy

ADRIEHET !]Cﬂd

ANALYSIS BY THE LEGISLATIVE ANALYST

Proposition 55
BACKGROUND

Public education in California consists of two distinct systems. One system
includes local school districts that provide elementary and secondary
(kindergarten through 12th grade, or "K-12") education to about 6.2 million
pupils. The other system (commonly referred to as "higher education")
includes the California Community Colleges (CCCs), the California State
University (CSU), and the University of California (UC). The three segments
of higher education provide education programs beyond the 12th grade to
the equivalent of about 1.6 million full-time students.

K-12 Schools

School Facilities Funding. The K-12 schoolé receive funding for
construction and modernization (that is, renovation) of facilities from two

- _main sources—state general obligation bonds and local general obligation

bonds. General obligation bonds are backed by the state and school districts,
meaning that they are obligated to pay the principal and interest costs on
these bonds.

s State General Obligation Bonds. The state, through the School
Facility Program (SFP), provides money for school districts to buy land
and to construct and renovate K-12 school buildings. Districts receive
funding for construction and renovation based on the number of pupils
who meet the eligibility criteria of the program. The cost of school
construction projects is shared between the state and local school
districts. The state pays 50 percent of the cost of new construction
projects and 60 percent of the cost for approved modernization
projects. (Local matches are not necessary in "hardship" cases.) The
state has funded the SFP by issuing general obligation bonds. General
Fund revenues would be used to pay these costs, These revenues
come primarily from state income and sales taxes. Over the past
decade, voters have approved a total of $20.1 billion in state bonds
for K-12 school construction. About $1.9 billion of these funds remain
available for expenditure.

¢ Local General Obligation Bonds. School districts are authorized to
sell general obligation bonds to finance school construction projects
with the approval of 55 percent of the voters in the district. These
bonds are paid off by taxes on real property located within the district.
Over the last ten years, school districts have received voter approval
to issue more than $37 billion of general obligation bonds.

Although school facilities have been funded primarily from state and local




ger -l obligation bonds, school districts also r <ive significant funds from:

e Developer Fees. State law authorizes school districts to impose
developer fees on new construction. These fees are levied on new
residential, commercial, and industrial developments. Statewide,
school districts report having received an average of over $400 million
a year in developer fees over the last decade.

e Special Local Bonds (Known as "Mello-Roos" Bonds). School
districts may form special districts in order to sell bonds for school
construction projects. (These special districts generally do not
encompass the entire school district.) The bonds, which require two-
thirds voter approval, are paid off by charges assessed to property
owners in the special district. Statewide, school districts have received
on average about $270 million a year in special local bond proceeds
over the past ten years.

K-12 School Building Needs. Under the SFP, K-12 school districts must
demonstrate the need for new or modernized facilities. Through September
2004, the districts have identified a need to construct new schools to house
nearly 1 million pupils and modernize schools for an additional 1.1 million
pupils. The state cost to address these needs is estimated to be roughly $16
billion.

Higher Education

California's system of public higher education includes 141 campuses in the
three segments listed below, serving about 1.6 million students:

¢ The CCCs provide instruction to 1.1 million students at 108 campuses
operated by 72 locally governed districts throughout the state. The
community eoHeges grant-associate-degrees-and also-offer a variety of
vocational skill courses,

e The CSU has 23 campuses, with an enrollment of about 331,000
students. The system grants bachelor and master degrees, and a
small number of joint doctoral degrees with UC.

e The UC has nine general campuses, one health sciences campus, and
various affiliated institutions, with a total enroliment of about 201,000
students. This system offers bachelor, master, and doctoral degrees,
and is the primary state-supported agency for conducting research.

Over the past decade, the voters have approved $5.1 billion in general
obligation bonds for capital improvements at public higher education
campuses. Virtually all of these funds have been committed to specific
projects. The state also has provided almost $1.6 billion in lease revenue
bonds (authorized by the Legislature) for this same purpose.

In addition to these state bonds, the higher education segments have other
sources of funding for capital projects.

FIGURE 1

PROPOSITION 55
USES OF BOND FUNDS

Amount (in Millions)

K-12

New construction projects $5,260°




M 2rnization projects 2,250

Critically overcrowded schools 2,440
Joint use 50
Subtotal, K-12 ($10,000)P

Higher Education

Community Colieges . $920
California State University ~ 690
University of California 690

Subtotal, Higher Education ($2,300)
TOTAL $12,300

8Up to $300 million available for charter schools.
bUp to $20 million available for energy conservation projects.

e Local General Obligation Bonds. Community college districts are
authorized to sell general obligation bonds to finance school
construction projects with the approval of 55 percent of the voters in
the district. These bonds are paid off by taxes on real property located
within the district. Over the last decade, community college districts
have received local voter approval to issue over $7 billion of bonds for
construction and renovation of facilities.

e Gifts and Grants. The CSU and UC in recent years together have

recelved _on average over $1OO mllllon annually |n glfts and grants for

construction of facilites. 7~

e UC Research Revenue. The UC finances the construction of new
research facilities by selling bonds and pledging future research
revenue for their repayment. Currently, UC uses about $130 million a
year of research revenue to pay off these bonds.

Higher Education Building Plans. Each year the institutions of higher
education prepare capital outlay plans in which they identify project priorities
over the next few years. Higher education capital outlay projects in the most
recent plans total $5.3 billion for the period 2003-04 through 2007-08.

PROPOSAL

This measure allows the state to issue $12.3 billion of general obligation
bonds for construction and renovation of K-12 school facilities ($10 billion)
and higher education facilities ($2.3 billion). Figure 1 shows how these bond
funds would be allocated to K-12 and higher education.

Future Education Bond Act. If the voters do not approve this measure,
state law requires the same bond issue to be placed on the November 2004
ballot.

K-12 Schoo! Facilities

Figure 1 describes generally how the $10 billion for K-12 school projects
would be allocated. However, the measure would permit changes in this
allocation with the approval of the Legislature and Governor.

New Construction. A total of $5.26 billion would be available to buy land
and construct new school buildings. A district would be required to pay for 50
percent of costs with local resources unless it qualifies for state hardship




fun~'~g. The measure also provides that up to “~~00 million of these new

cor. .uction funds is available for charter schc  .acilities. (Charter schools
are public schools that operate independently of many of the requirements of
regular pubiic schools.)

Modernization. The proposition makes $2.25 billion available for the
reconstruction or modernization of existing school facilities. Districts would
be required to pay 40 percent of project costs from local resources.

Critically Overcrowded Schools. This proposition directs a total of $2.44
billion to districts with schools which are considered critically overcrowded.

These funds would go to schools that have a large number of pupils relative
to the size of the school site.

Joint-Use Projects. The measure makes a total of $50 million available to
fund joint-use projects. (An example of a joint-use project is a facility
constructed for use by both a K-12 school district and a local library district.)

Higher Education Facilities

The measure includes $2.3 billion to construct new buildings and related
infrastructure, alter existing buildings, and purchase equipment for use in
these buildings for California's public higher education systems. As Figure 1
shows, the measure allocates $690 miilion each to UC and CSU and $920
million to CCCs. The Governor and the Legislature would select the specific
projects to be funded by the bond monies.

FISCAL EFFECT

The cost of these bonds would depend on their interest rates and the time
period over which they are repaid. If the $12.3 billion in bonds authorized by
this proposition is sold at an interest rate of 5.25 percent (the current rate
for this type of bond) and repaid over 30 years, the cost over the period
would be about $24.7 billion to pay off both the principal ($12.3 billion) and
interest ($12.4 billion). The average payment for principal and-interest-would
be about $823 million per year.

Back to Top
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[No. 8020835. Dec. 31, 1992.]

THOMAS K. BUTT et al., Plaintiffs and Respondeﬁts, v.
THE STATE OF CALIFORNIA et al., Defendants and Appellants.

SUMMARY

- Parents of school children enrolled in a unified school district filed a class
action for injunctive relief against the state and the district's board of
education, seeking to prevent the district from closing its schools six weeks
before the official end of the school year due to a projected revenue shortfall.
After granting plaintiffs’ motion to amend the complaint to include the state
Superintendent of Public Instruction and the state Controller as defendants,
the trial court granted plaintiffs’ motion for a preliminary injunction, order-
ing the state and the superintendent to ensure that the schools remained open
until the end of the school year or to provide the students with a substantially
equivalent educational opportunity. The court subsequently issued another
“order, pursuant to the superintendent’s plan, authorizing the Controller to
disburse an emergency loan to the district from unspent portions of ap-
propriations for the Greater Avenues for Independence (GAIN) program
and another unified school district, and authorizing the superintendent to
relieve the present board, and to develop recovery and repayment plans. The
state’s appeal from the trial court’s orders was transferred from the Court of
Appeal to the Supreme Court. (Superior Court of Contra Costa County, No.
C91-01645, Ellen Sickles James, Judge.) .

The Supreme Court reversed the trial court’s second order insofar as it
approved funding of an emergency loan from appropriations for the GAIN
program and the other school district; in all other respects, the court affirmed
the orders, and directed the Court of Appeal to remand the matter to the trial
court for further proceedings. The court held that the trial court, in deciding
the propriety of a preliminary injunction, did not abuse its discretion in
finding that there was a reasonable probability that plaintiffs would succeed
on the merits of their case, since the early closure of the district’s schools
would have deprived the students of their fundamental right to basic equality
in public education, and the state was required to intervene to prevent a
deprivation of that right. The court also held that the trial court properly
found that denial of the preliminary injunction would have caused students
and their parents substantial and irreparable harm greater than that which
defendants would suffer if the injunction were granted. The court held that
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the trial court acted within its equitable powers in ordering the superinten-
dent to displace the board, operate the district, and impose a plan for the
district’s permaneant financial recovery, but that it was improper for the trial
court to order the state to extend the loan by using unspent funds from
appropriations for the GAIN program and the other school district, since
those funds were not “reasonably available” for that purpose. (Opinion by
Baxter, J., with Panelli, Arabian and George, JJ., concurring. Separate
concurring and dissenting opinions by Lucas, C. J., Mosk and Kennard, JI.)

HEADNOTES
Classified to California Digest of Official Reports

(1) Appellate Review § 119—Dismissal—Grounds—Mootness——Excep- :
tion for Matters of Public Interest—Issues Concerning Injunction
Requiring Emergency State Loan to Fund School District.—On the
state’s appeal from a preliminary injunction requiring it to extend an
emergency loan to a‘school district so that it could keep its schools
open until the end of the school year despite revenue shortfalls, and to
implement a recovery plan for the district, some issues were moot due
to the fact that a plan had already been implemented and the state did
not seek rescission of the loan. Nevertheless, the Supreme Court had
discretion to decide the issues, which included whether the state was
responsible to ensure the students’ fundamental right to basic educa-
tional equality and whether the trial court had authority to order a loan
from funds the Legislature had appropriated for other purposes, since
those issues involved potentially recurring questions of public impor-
tance. As to the appropriations issue, there was a substantial possibility
that similar crises would produce similar emergency orders in the
future, thus favoring review. Moreover, the state had fully litigated the
issue, and any mootness stemmed from the Supreme Court’s denial of
the state’s request for a stay pending appeal.

(2) Injunctions § 21—Preliminary Injunctions—A ppeal—Scope of Re-
view.—Appellate review of a trial court’s decision as to whether to
issue a preliminary injunction is limited to whether the decision was an
abuse of discretion. In deciding whether to issue a preliminary injunc-
tion, the trial court must weigh two “interrelated” factors: (1) the
likelihood that the moving party will ultimately prevail on the merits,
and (2) the relative interim harm to the parties resulting from the
issuance or nonissuance of the injunction. The trial court’s determina- -
tion must be guided by a “mix” of the two factors, and the greater the
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plaintiff’s showing on one, the less must be shown on the other to
support an injunction. The scope of available preliminary. relief is
necessarily limited by the scope of the relief likely to be obtained at a
trial on the merits, and the trial court may not grant a preliminary
injunction, regardless of the balance of interim harm, unless there is
some possibility that the plaintiff would ultimately prevail on the
merits of the claim. Thus, unless the potential merit of the claim is
conceded, the appellate court must address that issue when reviewing
an order granting a preliminary injunction.

(3a-3c) Schools § 4—School Districts; Fmancmg, Funds—Shortening
School Year on Emergency Basis Due to Budget Shortfall—
State’s Obligation.—In an action for injunctive relief by parents
against the state, two state officials, and the board of education of a
school district, seeking to prevent the district from ending the school
year six weeks early due to a budget shortfall, the trial court, in
granting plaintiffs a preliminary injunction, did not abuse its discretion

. in finding that there was a reasonable probability that plaintiffs would
succeed on the merits of their case. Basic equality in public education
for all students, regardless of the district in which they reside, is a
fundamental right under the California Constitution, and denials of that
right are subject-to strict scrutiny. The state has the ultimate responsi-
bility for assuring equal operation of the public school system, and is
obliged to intervene when a local district’s fiscal problems prevent its

~ students from receiving basic educational equality. Moreover, there
was no state policy of local autonomy and accountability at the district
level that was compelling enough to justify the state’s tolerance of the
extreme and unprecedented educational deprivation that would have
resulted from the early closure of the district’s schools.

[See Cal.Jur.3d, Schools, §§ 291, 299.]

(4) Schools § 1—Legislature’s Nondelegable Responsibility Over Pub-
lic School System.—Public education is an obligation that the state
assumed by adoption of the state Constitution. The public school
system, although administered through local districts created by the
Legislature, is one system applicable to all of the common schools. In
view of the importance of education to society and to the individual
child, the opportunity to receive the schooling furnished by the state
must be made available to all on an equal basis. The Legislature’s
“plenary” power over public education is subject only to constitutional
restrictions. Local districts are the state’s agents for local operation of
the common school system, and the state’s ultimate responsibility for
public education cannot be delegated to any other entity.
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5)

(6)

Constitutional Law § 87.2—FEqual Protection—Classification—Ju-
dicial Review—Strict Standard of Review for Suspect Classifica-
tions or Classifications Touching on Fundamental Interests—Right
to Education.—Under-the equal protection clauses of the federal and
state Constitutions, heightened judicial scrutiny applies to state-main-
tained discrimination whenever the disfavored class is suspect or the
disparate treatment has a real and appreciable impact on a fundamental
right or interest. Education is such a fundamental interest for purposes
of equal protection analysis under the California Constitution.

Schools § 4—School Districts; Financing; Funds—Shortening
School Year on Emergency Basis Due to Budget Shortfall—Prelim-
inary Injunction Against State—Balancing Harm to Parents and
Students Against Harm to District.—In an action for injunctive relief
by parents against the state, two state officials, and the board of
education of a school district to prevent closure of the district’s schools
six weeks early due to a budget shortfall, the trial court properly found
that denial of the parents’ motion for a preliminary injunction would
have caused district students and their parents substantial and irrepara-
ble harm that was greater than that which defendants would suffer if the

injunction were granted. Plaintiffs’ declarations suggested that the

district’s inability to complete the school year arose from its ever-
worsening fiscal condition and the deterioration of negotiations for
emergency aid, and that the teachers’ lesson plans did not provide for
the contingency of early closure. They also detailed the difficulties of
maintaining the educational progress of over 31,000 suddenly displaced
students. While plaintiffs may not have demonstrated that “irreparable”

harm to students was unavoidable by other means, the trial court’s

findings both that plaintiffs had a reasonable probability of success on
the merits and that they would suffer more harm if an injunction were
denied than the state would.suffer if it were granted fully justified its
decision to grant the preliminary injunction.

(7a, 7b) Schools § 4—School Districts; Financing; Funds—District in

Financial Distress Due to Mismanagement—Trial Court’s Equita-
ble Power to Grant Relief—Ordering Superintendent of Public
Instruction to Assume Management.—In an action for injunctive
relief by parents against the state, the state Superintendent of Public
Instruction, the state Controller, and the board of education of a school
district, seeking to prevent the school district from ending the school

year six weeks early due to a budget shortfall, the trial court did not

exceed its powers in issuing an order, based on a plan submitted by the
superintendent and the Controller, authorizing the superintendent to
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displace the board, operate the district, and impose a plan for the
district’s permanent financial recovery. Although no statute gave the
superintendent such authority, the takeover order was within the trial
court’s inherent equitable power to enforce the state’s constitutional
obligations in light of the unique situation. The state was justified in
satisfying its duty by extending a loan with conditions to ensure
appropriate use of the funds and minimize the risk of default, especially
since the district’s ability to administer the loan under its existing
systems and managers was uniquely suspect.

(8 Constitutional Law § 40—Distribution of Governmental Powers—
. Between Branches of Government—Judicial Power—To Order
Discretionary Acts By Executive or Legislature.—In general, courts
have equitable authority to enforce their constitutional judgments. Prin-
ciples of comity and separation of powers, however, place significant
restraints on the authority of courts to order or ratify acts that are
normally committed to the discretion of other branches or officials. In
_ particular, the separation of powers doctrine (Cal. Const., art. III, § 3)
obliges the judiciary to respect the separate constitutional roles of the
Executive and the Legislature. Moreover, a judicial remedy must be
tailored to the harm at issue. A court should always strive for the least
disruptive remedy that is adequate to its legitimate task.

(9) Constitutional Law § 40—Distribution of Governmental Powers—
~Between Branches of Government—Judicial Power—To Order
Spending of Legislative Appropriations—Ordering Emergency
Loan to School District From Funds Appropriated for Other Edu-
cational Purposes.—In an. action for injunctive relief by parents
against the state, two state officials, and the board of education of a
school district, seeking to prevent the school district from ending the
school year six weeks early due to a budget shortfall, the trial court
improperly ordered the state to extend the district an emergency loan of
$19 million out of unspent funds appropriated for the Greater Avenues
for Independence (GAIN) program and for an emergency loan to’
another school district. The appropriations did not make funds “reason-
ably available” for the purpose of financing the remainder of the
district’s school term. GAIN’s purpose is to provide employment, adult
education, and job training to recipients of public aid. The GAIN
appropriation was expressly designated for that program alone, and was
not intended to fund the needs of non-GAIN students. Similarly, the
emergency loan to the other district was specifically appropriated for
that district, with conditions addressed to the circumstances of that
case. The funding of the remainder of the district's term was clearly
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outside the particular purposes for which the appropriations were re-
served.

[See 7 Witkin, Summary of Cal. Law (9th ed. 1988) Constitutional
Law, §§ 112, 115.]
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OPINION

BAXTER. J.—In late April 1991, after a period of mounting deficits, the
Richmond Unified School District (District) announced it lacked funds.to
complete the final six weeks of its 1990-1991 school term. The District
proposed to close its doors on May 1, 1991, The Superior Court of Contra
Costa County issued a preliminary injunction directing the State of Califor-
nia (State), its Controller, and its Superintendent of Public Instruction (SPI)
to ensure that the District’s students would receive a full school term or its
equivalent. The court approved the SPI's plan for an emergency State loan,
and for appointment by the SPI of an administrator to take temporary charge
of the District’s operation.
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We declined to stay implementation of the plan pending the State’s
appeal. However, we transferred the appeal here in order to decide an
important issue of first impression: Whether the State has a coastitutional
duty, aside from the equal allocation of educational funds, to prevent the
budgetary problems of a particular school district from depriving its students
of “basic” educational equality.

We affirm the trial court’s determination that such a duty exists under the
California Constitution. Further, the court did not err in concluding, on the
basis of the plaintiffs’ preliminary showing, that the particular circumstances
of this case demanded immediate State intervention. However, the court
exceeded its judicial powers by approving the diversion of emergency loan
funds from appropriations clearly intended by the Legislature for other
purposes.

FacTs AND PROCEDURAL HISTORY!

On April 17, 1991, Thomas K. Butt and other named District parents filed

a class action for temporary and permanent injunctive relief against the State

“and the District’s board of education (Board).2 The complaint alleged as
follows: The State is responsible for educating all California children, and

the Board is the State’s agent for carrying out this responsibility in the

District. The scheduled final day of the District’s 1990-1991 school term

was June 14, 1991, but the District had announced that its 44 elementdry,

secondary, and adult schools would close on May 1, 1991. The resulting loss
of six weeks of instruction would cause serious, irreparable harm to the .
District’s 31,500 students and would deny them their “fundamental right to
an effective public education” under the California Constitution. Moreover,
as an unjustified discrimination against District students compared to those
elsewhere in California, the closure would violate equal protection guaran-
tees of the California and United States Constitutions. ‘Therefore, defendants
- should be enjoined from closing the District’s schools before the scheduled
end of the scholastic term. :

On April 22, 1991, plaintiffs noticed a motion for preliminary injunction.
In an attached declaration, Fr_ank R. Calton, a member of the Board, stated

VThe State, as appellant, has elected to proceed by way of an appendix in lieu of the clerk’s
transcript, as permitted by rule 5.1 of the California Rules of Court. Some of the documents
contained in the appendix, though they include handwritten filing dates, bear no official file
stamps and have no proofs of service attached. However, rule 5.1 expressly allows the use of
unofficial conformed copies (subd. (c)(1)) and provides that the filing of an appendix
“constitutes a representation by counsel that the appendix consists of true and correct copies
of the papers in the superior court file” (subd. (i)(1)). No party having urged otherwise, we
adopt that assumption for purposes of this opinion.

*The named plaintiffs sued on behalf of themselves, their children, and other parents and
students of the District.
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that the District projected a revenue shortfall of $23 million for the 1990-

1991 academic year and only had sufficient funds to pay its employees

through April 1991. Calton declared the District would have to close at the

end of April unless new funds were obtained or employees agreed to work

for registered warrants in lieu of paychecks. He indicated that the District’s
efforts to obtain an emergency loan from the State had not yet succeeded,

and the District was preparing to file for bankruptcy.

Plaintiffs’ motion papers also included declarations by District teachers,
academicians in the field of education, and members of the Contra Costa
County board of education. These statements detailed the serious disruptive
effect the proposed closure would have upon the educational process in the
District and upon the quality of education afforded its students. :

The motion was heard on April 29, 1991. The Attorney General repre-
sented the State in opposition. Counsel for the District represented that the-
Board’s appearance was precluded by an automatic bankruptcy stay. The
trial court granted plaintiffs’ unopposed motion for amendment of the
complaint to include the SPI and the Controller as defendants. Pending
applications for intervention and amicus curiae status were not formally
granted, but as stipulated by the parties, the court heard argument from the
applicants and agreed to consider their briefs. f

At the conclusion of the hearing, the trial court ruled orally that under the
California Constitution, the State itself is responsible for the “fundamental”
educational rights of California students and must remedy a local district’s
inability to provide its students an education “basically equivalent” to that
provided elsewhere in the State. Concluding that the threatened closure
would deny the District’s students a “constitutionally [equal] education,” the _
court ordered the State and the SPI to act as “they deem appropriate” to
ensure that District schools remained open uatil June 14, 1991, or to provide
District students a “‘substantially equivalent educational opportunity” within
the statutory school year ending June 30, 1991.

This oral decision was followed by two written orders filed May 2. One of
these, drafted by plaintiffs’ counsel, purported to formalize the April 29
ruling. It made findings that closure of District schools by May 1 would
cause District students irreparable harm, that the balance of harm favored a
preliminary injunction, that education is a “fundamental right” in California,

*Applications to appear as amici curiae were submitted by the Richmond Federation of
Teachers (RFT) and jointly by the Meiklejohn Civil Liberties Institute, the National Lawyers
Guild, and Multi-Cultural Education, Training, and Advocacy, Inc. (collectively Meiklejohn).
Complaints in intervention and/or applications for leave to intervene were submitted by the .
Oakland Unified School District (OUSD), RFT, and United Teachers of Richmond (UTR).
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- that no “compelling interest” justified denying District students six weeks of
instruction available to “every other child in the State,” and that plaintiffs’
ultimate success on the merits was reasonably probable. The State and its
agents again were directed to act “as . . . appropriate” to ensure District
students, within the school year ending June 30, 1991, an education “equiv-
alent basically” to that provided elsewhere in California for a full school
term. The Controller was added as a State official expressly bound by the
court’s commands.

On the same day, May 2, the SPI and the Controller submitted their plan
for compliance with the preliminary injunction. With counsel for all inter-
ested parties present, the court took evidence indicating that uncommitted
funds exceeding the estimated $19 million necessary to complete the Dis-
trict's school year were available from existing State appropriations to the
Greater Avenues for Independence (GAIN) program and for emergency
assistance to the OUSD, Counsel for the OUSD stipulated that his client had
“no objection” to use of the $10 million QUSD appropriation for purposes of
an emergency loan to the District.

Accordingly, the court executed an order, drafted by-counsel for the SPI,
-approving in principle the submitted plan.* The order authorized the Con-
troller to disburse an emergency loan to the District from unspent portions of
the GAIN and OUSD appropriations. (See Stats. 1989, ch. 93, § 22.00; Stats.
1989, ch. 1438, § 1 et seq.) Meanwhile, the SPI, by virtue of the State's
“ultimate responsibility” for equal education and his own statutory obliga-
tion to “superintend the schools of this state” (Ed. Code, § 33112, subd.
(a)),” would have authority to “relieve the . . . [Bloard of its legal duties and
powers, appoint a trustee, develop a recovery plan and, subject to the
approval of the Controller, [develop] a repayment plan on the [D]istrict’s
- behalf as necessary” to ensure completion of the school term, the District’s
financial recovery, and the protection of the loaned funds.S.

The Attorney General timely noticed appeals from the April 29 and May
2 orders on behalf of the State. Defendants SPI and Controller did not

“Though the court’s order recites that the SPI and the Controller “presented . . ., after
notice to all parties, an agreement” to provide an emergency loan, neither the agreement itself,
nor a description of its precise terms, has been made part of the record on appeal.

SAll further statutory references are to the Education Code unless otherwise indicated.

®The preliminary injunction motion was litigated with understandable haste, and evidence
of the causes of the District’s apparent insolvency was not presented below. On appeal, the
SPI invites us fo take judicial notice of grand jury findings on this subject which were
released after the preliminary injunction was granted. (See The Financial Affairs of the
Richmond Unified School District, Rep. of 1990-1991 Contra Costa County Grand Jury (May
29, 1991) [hereafter Report].) Without objection, we may note the Report's contents. (Evid.
Code, §§ 452, subds. (c), (d), 455, 459; see People v. Gonzalez (1990) 51 Cal.3d 1179, 1259,
fn. 54 [275 Cal.Rptr. 729, 800 P.2d 1159].) Of course, we cannot accept its findings as
evidence or its criticisms of the District and the Board as conclusively founded. We are
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appeal. The State immediately requested transfer of the appeal from the
Court of Appeal, First Appellate District, to this court (see Cal. Rules of
Court, rule 20) and also asked that we stay enforcement of the trial court’s
orders pending appeal. (1)$eefr-79  The SPI and the Controller opposed a
stay but supported transfer of the appeal to this court. We granted the
_transfer request but denied a stay.”

DiscuUssION
1. Swndard of review.

(2) In deciding whether to issue a preliminary injunction, a court must
weigh two “interrelated” factors: (1) the likelihood that the moving party

particularly loath to do ‘so when the District and the Board were disabled below from
defending against claims of mismanagement and, except for a special appearance at oral
argument, have not part1c1pated in the appeal

Nonetheless, we cannot ignore the grand jury’s assessment that despite repeated wammgs,
an earnest but financially inexperienced Board permitted massive, accelerating deficit spend-
ing over a period of several years to expand staff, boost salaries and benefits, and support
innovative programs installed by the District’s former superintendent. (Report, pp. 3-5.)
According to the Report, the resulting deficit for the years 1986-1990 was $29.5 million, with
an.$18.1 million deficit for 1990 alone. (/d., at p. 4.) In 1990, the District had received a State
emergency loan exceeding $9 million, in consequence of which a limited-powers trustee
appointed by the SPI was overseeing District financial affairs during the 1990-1991 school
term. (/d., at p. 5.)

7Our denial of a stay allowed implementation of the plan approved by the trial court, and
the District’s school year was completed. Though the State vigorously contends the court
lacked power to invade the GAIN and QUSD appropriations, it does not demand actual
rescission of the court-approved loan. Moreover, we judicially notice without objection that in
June 1992, the SPI approved a repayment and recovery plan adopted by the District, restored
the Board's powers, and terminated the court-authorized appointment of the State adminis- -
trator. (See Evid. Code, §§ 452, subds. (c), (h), 455, 459.) Although portions of the appeal
may therefore be technically moot, we have discretion to decide the issues presented as
potentially recurring questions of public importance. (E.g., O'Hare v. Superior Court (1987)
43 Cal.3d 86, 91, fn. 1 [233 Cal.Rptr. 332, 729 P.2d 766]; DiGiorgio Fruit Corp. v. Dept. of
Employment (1961) 56 Cal.2d 54, 58 {13 Cal.Rptr. 663, 362 P.2d 487]; People v. West Coast
Shows, Inc. (1970) 10 Cal.App.3d 462, 468 [89 Cal.Rptr. 290].)

The Chief Justice objects in particular that we neither must nor should address whether the
sources of funding approved by the trial court were proper. However, he fails to indicate why
this important and sensitive issue is any more moot, or any less worthy .of consideration, than
other portions of the trial court's order which bave also been irretrievably implemented.
Indeed, in these uncertain times, the substantial possibility arises that similar future crises will
produce similar emergency orders for immediate diversion of State funds from expedient
sources. Hence, contrary -to the Chief Justice's suggestion, the issue is one capable of
repetition but difficult to review, and this concern favors its prompt consideration under the
“public interest” exception to the mootness doctrine. (DiGiorgio Fruit Corp., supra, 56 Cal.2d
at p. 58.) Moreover, the State has fully litigated the merits of the appropriations issue
throughout, and any mootness in this or other aspects of the injunction stems from our denial
of the State's request for a stay pending appeal. Under these circumstances, the State should
oot be penalized on appeal for conceding that State funds already expended by the District
caanot practicably be recovered.
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will ultimately prevail on the merits and (2) the relative interim harm to the
parties from issuance or nonissuance of the injunction. (Common Cause v.
Board of Supervisors (1989) 49 Cal.3d 432, 441-442 [261 Cal.Rptr. 574, 777
P.2d 6101.) Appellate review is limited to whether the trial court’s decision
was an abuse of discretion. (Cohen v. Board of Supervisors (1985) 40 Cal.3d
277, 286 [219 Cal.Rptr. 467, 707 P.2d 840].)

The trial court’s determination must be guided by a “mix” of the potential-
merit and interim-harm factors; the greater the plaintiff’s showing on one,
the less must be shown on the other to support an injunction. (King v. Meese
(1987) 43 Cal.3d 1217, 1227-1228 [240 Cal.Rptr. 829, 743 P.2d 889].) Of
course, “[t]he scope of available preliminary relief is necessarily limited by
the scope of the relief likely to be obtained at trial on the merits.” (Common
Cause, supra, 49 Cal.3d at p. 442.) A trial court may not grant a preliminary
injunction, regardless of the balance of interim harm, unless there is some
possibility that the plaintiff would ultimately prevail on the merits of the
claim. (/d., at pp. 442-443.) Unless potential merit is conceded, an appellate
court must therefore address that issue when reviewing an order granting a

. preliminary injunction.

Here, the trial court found that plaintiffs’ constitutional demand for State
intervention had potential merit, and that the balance of interim harm
justified the issuance of a preliminary injunction against the State. For the
reasons that follow, we conclude that each of these determinations was
within the court’s discretion.®

2. Merits of plaintiffs’ claims.

(3a) The trial court expressly found “[t]here is a reasonable probability
that plaintiffs will succeed on the merits of their case.” The court agreed
" with plaintiffs’ claim that the equal protection guaranties of the California
Constitution (art. I, § 7, subds. (a), (b); art. IV, § 16, subd. (a)) require State
intervention to ensure that fiscal problems do not deprive a local district's

#The State insists that under the circumstances of this case, appellate review should not be
limited to whether the trial court “abused its discretion” when weighing “interim” harm and
“probable” merit. The State stresses that the unstayed injunction, though preliminary in form,
was both final and unprecedented in fact. Accordingly, the State suggests, we must decide, as
on appeal from a final judgment, whether plaintiffs were entitled to the relief they received.

We disagree. The abuse-of-discretion standard acknowledges that the propriety of prelim-
inary relief turns upon difficult estimates and predictions from a record which is necessarily
truncated and incomplete. Here, the urgency of the situation forced plaintiffs to produce, and
the State to rebut, a.hasty tentative showing of constitutional necessity. The evidence on
which the trial court was forced to act may thus be significantly different from that which
would be available after a trial on the merits. Neither the trial court nor this court could
undertake a final adjudication of plaintiffs’ lawsuit under such circumstances.
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students of basic educational equality.” The court also accepted plaintiffs’
preliminary showing that the effect of the District’s crisis on its students’
educational rights was serious enough to trigger the State’s constitutional
duty. The State, supported by amicus curiae Pacific Legal Foundation
(Pacific),!© assails these conclusions on multiple grounds.

At the outset, the State does not claim it lacks any and all constitutional
role in local educational affairs. Instead, its reasoning proceeds as follows:
The State fulfills its financial responsibility for educational equality by
subjecting all local districts, rich ard poor, to an equalized statewide revenue
base.!! Unless a district fails to provide the minimum six-month school term’
set forth in the “free school” clause (Cal. Const., art. IX, § 5),!? the State has
no duty to ensure prudent use of the equalized funds by local administrators.
Even if local mismanagement causes one district’s services to fall seriously
below prevailing statewide standards, the resulting educational inequality is

°Article I, section 7, subdivision (a) provides in pertinent part that “{a] person may not be
. denied equal protection of the laws. . . .” Article I, section 7, subdivision (b) provides

in pertinent part that “[a] citizen or class of citizens may not be granted privileges or
immunities not granted on the same terms to all citizens. . . .” Article IV, section 16,
subdivision (a) provides that “[a]ll laws of a general nature have uniform operation.”

10The positions adopted by the various parties and numerous amici curiae in this appeal are
diverse. The Attorney General, representing the State as defendant and appellant, opposes all
aspects of the trial court orders. Though they were joined as defendants below, the SPI and
the Controller, deeming themselves “respondents” on appeal, support plaintiffs’ view that the
orders were proper in all respects. Amicus curiae Pacific supports the State’s position. Amici
curize RFT and UTR approve State financial aid but object to displacement of the local
governing board by a State administrator. Amici curiae Frank R. Calton and Howard P.
Abelson urge that the Board acted correctly by deciding to close District schools and should
not bave been displaced. Calton and Abelson also suggest the injunction was improper -
because the Board had no opportunity to appear and defend against claims of mismanage-
meant. Amici curiae Mario Diaz and Rebecca Hazlewood Bezemek (Diaz and Bezemek) take
no position on State financial assistance but argue that the SPI's takeover of District
government was improper. Amicus curiae briefs in support of plaintiffs have been filed by the
American Civil Liberties Union Foundation, Human Rights Advocates, and Meiklejohn.

1The funding scheme for public education is complex, but no party disputes the summary
description provided in the State’s brief: “The Legislature has attempted to equalize school
district funding . . . by the use of a ‘base revenue limit’ for each district. Each district is
classified by size and type. ([Ed.] Code, [§] 42238.) Based upon this classification scheme,
each district has a ‘base revenue limit’ per unit of average daily attendance. The base revenue
limit for any district includes the amount of property tax revenues a district can raise, with
other specific local revenues, coupled with an equalization payment by the State, thus
brmgmg each district into a rough equivalency of revenues. (Compare {Cal. Code Regs., tit.

5, {81 15371, et seq.[; Ed.] Code [§] 42238 et seq.) []] Because the student population is so
dlverse the Legislature had to supplement the base revenue limit with specific augmentations
targeted for categories of children with needs that require special attention. These supple-
ments are designated as ‘categorical’ aid. ” :

RZArticle IX, section 5 provides: “The Legxslature shall prov1de for a system of common
schools by which a free school shall be kept up and supported in each district at least six
months in every year, after the first year in which a school has been established.”
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not grounded in district wealth, nor does it involve a “suspect classification”
such as race. Thus, “strict scrutiny” of the disparity is not required, and the
State’s refusal to intervene must be upheld as rationally related to its policy
of local control and accountability. Even if strict scrutiny is appropriate, the
local-control policy is “compelling” enough to justify the State’s inaction.

Under the unprecedented circumstances of this case, we cannot accept the
State’s contentions. We set forth our reasons in detail.

Since its admission to the Union, California has assumed specific respon-
sibility for a statewide public education system open on equal terms to all.
The Constitution of 1849 directed the Legislature to “provide for a system of
common schools, by which a school shall be kept up and supported in each
district . . . .” (Cal. Const. of 1849, art. IX, §3.) That constitutional
command, with the additional proviso that the school maintained by each
district be “free,” has persisted to the present day. (Cal. Const., art. IX, § 5.)

In furtherance of the State system of free public education, the Constitu-
tion also creates State and county educational offices, including a Superin-
tendent of Public Instruction and a State Board of Education. (Cal. Const.,
art. IX, §§ 2-3.3, 7.) It authorizes the formation of local school districts (id.,
§§ 6%%, 14), requires that all public elementary and secondary schools be
administered within the Public School System (id., § 6), establishes a State
School Fund (Fund) (id., § 4), reserves a minimum portion of State revenues
for allocation to the Fund (id., art. XVI, §§ 8, 8.5), guarantees minimum
allocations from the Fund for each public school (id., art. IX, § 6), specifies
" minimum salaries for public school teachers (ibid.), authorizes the State
Board of Education to approve public school textbooks (id., § 7.5), and
permits the Legislature to grant local districts such authority over their
* affairs as does not “conflict with the laws and purposes for which school
districts are established” (id., § 14).

(4) Accordingly, California courts have adhered to the following princi-
ples: Public education is an obligation which the State assumed by the
adoption of the Constitution. (San Francisco Unified School Dist. v. Johnson
(1971) 3 Cal.3d 937, 951-952 [92 Cal.Rptr. 309, 479 P.2d 669]; Piper v. Big
Pine School Dist. (1924) 193 Cal. 664, 669 [226 P. 926].) The system of
public schools, although administered through local districts created by the
Legislature, is “one system . . . applicable to all the common schools
... " (Kennedy v. Miller (1893) 97 Cal. 429, 432 [32 P. 558], italics in
original.) . . . In view of the importance of education to society and to the
individual child, the opportunity to receive the schooling furnished by the
state must be made available to all on an equal basis. . . ." (Jackson V.
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Pasadena City School Dist. (1963) 59 Cal.2d 876, 880 [31 Cal.Rptr. 606, 382
P.2d 878].) “[M]anagement and control of the public schools [is] a matter of
state[, not local,] care and supervision. . . .” (Kennedy v. Miller, supra, 97
Cal. at p. 431; see also Hall v. City of Taft (1956) 47 Cal.2d 177, 181 {302
P.2d 574}; California Teachers Assn. v. Huff (1992) 5 Cal.App.4th 1513,
1523-1524 [7 Cal.Rptr.2d 699].) The Legislature’s “plenary” power over.
public education. is subject only to constitutional restrictions. (Hall v. City of
- Taft, supra, at pp. 180-181 [302 P.2d 574]; Tinsley v. Palo Alto Unified
School Dist. (1979) 91 Cal.App.3d 871, 903-904 [154 Cal.Rptr. 591].) Local
districts are the State’s agents for local operation of the common school
system (Hall v. City of Taft, supra, at p. 181; San Francisco Unified School
Dist. v. Johnson, supra, 3 Cal.3d at p. 952; California Teachers Assn., supra), )
and the State’s ultimate responsibility for public education cannot be dele-
gated to any other entity (Hall v. City of Taft, supra; Piper v. Big Pine School
Dist., supra, 193 Cal. at p. 669). , '

(3b) 1t is true that the Legislature has assigned much of the governance
of the public schools to the local districts (e.g., §§ 14000, 35160 et seq.,
35160.1), which operate under officials who are locally elected and ap-
pointed (§§ 35020, 35100 et seq.). The districts are separate political entities
for some purposes. (E.g., Johnson v. San Diego Unified School Dist. (1990)
217 Cal.App.3d 692, 698-700 [266 Cal.Rptr. 187] [general theory of respon-
deat superior does not make State liable for torts of local district or its
employees]; Gonzales v. State of California (1972) 29 Cal.App.3d 585,
590-592 [105 Cal.Rptr. 804] [same]; First Interstate Bank v. State of Cali-
fornia (1987) 197 Cal.App.3d 627, 633-634 [243 Cal.Rptr. 8] [State not
vicariously liable for district’s breach of contract]; Board of Education v.
Calderon (1973) 35 Cal.App.3d 490, 496 [110 Cal.Rptr. 916] [local district
is not the “state” or the “People,” so as to be civilly bound in dismissal
proceedings by teacher’s acquittal of criminal sex offense under principles of
res judicata).)

Yet the existence of this local-district system has not prevented recogni-
tion that the State itself has broad responsibility to ensure basic educational
equality under the California Constitution. Because access to a public edu-
cation is a uniquely fundamental personal interest in California, our courts
have consistently found that the State charter accords broader rights against
State-maintained educational discrimination than does federal law. Despite
contrary federal authority, California constitutional principles require State
assistance to correct basic “interdistrict” disparities in the system of common
schools, even when the discriminatory effect was not produced by the
purposeful conduct of the State or its agents.

In Serrano v. Priest (1971) 5 Cal.3d 584 [96 Cal.Rptr. 601, 487 P.2d 1241, -
41 ALLR.3d 1187] (Serrano I), this court struck down the existing State
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public school financing scheme, which caused the amount of basic revenues
per pupil to vary substantially among the respective districts depending on
their taxable property values. Serrano I concluded at length that such a
scheme violated both state and federal equal protection guaranties because it
discriminated against a fundamental interest—education—on the basis of a
suspect classification—district wealth—and could not be justified by a
compelling state interest under the strict scrutiny test thus applicable. (Pp.
596-619.) As the court concluded, “where fundamental rights or suspect
classifications are at stake, a state’s general freedom to discriminate on a
geographical basis will be significantly curtailed by the equal protection
clause. [Citation.]” (P. 612, italics added.)

Among other things, Serrano [ rejected a claim that the wealth-based
financing scheme was immune from challenge because the interdistrict
revenue disparities it produced were not de jure, but merely de facto. Our
opinion detailed the purposeful state legislative action which had produced
the geographically based wealth classifications. It also made clear, however,
that under California principles developed in cases involving school racial
- segregation, the absence of purposeful conduct by the State would not
prevent a finding that the Stafe system for funding public education had
produced unconstitutional results. (Serrano I, supra, 5 Cal.3d at pp. 603-604,
citing Jackson v. Pasadena City School Dist., supra, 59 Cal.2d 876, 881.)

Serrano I also discussed two groups of federal cases suggesting that place
of residence was an impermissible basis for State discrimination in the
quality of education. Serrano I cited with approval Hall v. St. Helena Parish
School Board (E.D.La. 1961) 197 F.Supp. 649. This federal decision struck
down a Louisiana statute permitting local parishes to close their schools
rather than integrate them. As Serrano I noted, Hall v. St. Helena Parish
~ found an equal protection violation not only because of the statute’s racial
consequences, but also “ ‘because its application in one parish, while the
state provides public schools elsewhere, would unfairly discriminate against
the residents of that parish, irrespective of race. . . . [A]bsent 2 reasonable
basis for so classifying, a state cannot close the public schools in one area
while, at the same time, it maintains schools elsewhere with public funds.””
(Serrano I, supra, 5 Cal.3d at p. 612, quoting Hall v. St. Helena Parish,
supra, 197 F. Supp. at pp. 651, 656.)

Serrano I further noted a “second group of cases, dealing with apportion-
ment [of votes], [in which] the high court has held that accidents of
geography ‘and arbitrary boundary lines of local government can afford no
ground for discrimination among a state’s citizens. [Citation.] . . . If a
voter's address may not determine the weight to which his ballot is entitled,
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surely it should not determine the quality of his child’s education. [Fn.]”
(Serrano I, supra, 5 Cal.3d at p. 613.)

Finally, Serrano I rejected the State’s claim that plaintiffs’ wealth-dis-
crimination theory would apply equally, and with disastrous effect, to all
public services dependent in part oD local property taxes. “[Wle are satis-
fied,” the majority concluded, that whatever the status of other public
services, “its unigueness among public activities clearly demonstrates that
education must respond to the command of the equal protection clause.”
(Serrano I, supra, 5 Cal.3d at p. 614, italics in original.) -

In San Antonio School District V. Rodriguez (1973) 411 U.S.1[36 L.Ed.2d
16, 93 S.Ct. 1278], decided after Serrano I, the United States Supreme Court
declined to subject Texas’s similar local-property-tax based school financing
scheme to heightened scrutiny under the Fourteenth Amendment. The Rod-
riguez majority concluded that a school finance scheme dependent on district
tax values does not discriminate against the poor as 2 distinct class; in any
event, the majority observed, wealth alone had never been deemed a suspect
classification for federal purposes. Moreover, the majority reasoned, educa-
tion is not a fundamental interest protected by the federal Constitution.
Therefore finding the strict scrutiny standard of review inapplicable, the
majority upheld Texas’s system as rationally related to that state’s policy of
local control of schools. (411 U.S. at pp. 18-535.) .

Nonetheless, in Serrano v. Priest (1976) 18 Cal.3d 728 [135 Cal.Rptr. 345,
557 P.2d 929] (Serrano II'), this court reaffirmed the reasoning and result of
Serrano I as required by the separate equal protection guaranties of the
California Constitution. (Serrano II, supra, 18 Cal3d at pp. 760-768.)
Among other things, Serrano I reiterated that for California purposes,
education remains a fundamental interest “which [lies] at the core of our free
and representative form of governmeﬁt (fn]....” (Id., at pp. 767-768.)

Hence, Serrano II declared, “[i]n applying our state constitutional provi-
sions guaranteeing equal protection of the laws we shall continue to apply
strict and searching judicial scrutiny” to claims of discriminatory educational
classifications. (Serrano I, supra, at p. 767.) More recent cases confirm that
education is a fundamental interest under the California equal protection
guaranties (e.g., Steffes v. California Interscholastic Federation (1986) 176
Cal.App.3d 739, 746 (222 Cal.Rptr. 355]) and that the unique importance of
public education in California’s constitutional scheme requires careful scru-
tiny of state interference with basic educational rights (see, €.g., Hartzell v.
Connell (1984) 35 Cal.3d 899, 906-909 [201 Cal.Rptr. 601, 679 P.2d 35]
[scope of free school guarantee]).
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In Tinsley v. Palo Alto Unified School Dist., supra, 91 Cal.App.3d 871,
parents sought mandate requiring several neighboring San Mateo and Santa
Clara County school districts, the State, and certain State school officials, to
submit a plan for the redress of interdistrict racial segregation in the affected
locality. The petitioners declined to allege any specific acts committed by
State or local parties as the cause of the interdistrict imbalance.

The State respondents answered the petition, but the districts successfully
demurred, and the petition was dismissed as to them. The Court of Appeal
reversed, holding that the California Constitution, unlike its federal counter-

part as construed in Milliken v. Bradley (1974) 418 U.S. 717 [41 L.Ed.2d
1069, 94 S.Ct. 3112], contemplates interdistrict relief to remedy mere de
facto racial imbalance which extends across district lines. (Tinsley, supra, 91
Cal.App.3d at pp. 899-907.) Several aspects of the Tinsley decision empha-
size the State’s ultimate responsibility for maintaining a nondiscriminatory
common school system.

At the outset, the districts asserted that an appeal was premature under the
“one final judgment” rule, because as mere agencies of the State, which had
not demurred, they had no separate legal interests which an appeal from their
dismissal could finally resolve. The Court of Appeal observed that if the
districts’ claim of mere agency was correct, any relief ordered against the
State would necessarily affect them, and the judgment dismissing them from
the action should therefore be reversed. In any event, the court concluded,
the premise of identical interests did not bear scrutiny, because while “[t]he
local districts, as agents, may have limited powers in interdistrict affairs,
. .. the state . . . has plenary powers in all school district affairs. . . ."
(Tinsley, supra, 91 Cal.App.3d at pp. 880-881.) '

Turning to the merits, Tinsley dismissed the majority reasoning in Milliken
insofar as based on the federal rule, long rejected in California (see Craw-
ford v. Board of Education (1976) 17 Cal.3d 280 [130 Cal.Rptr. 724, 551
P.2d 28); Jackson v. Pasadena City School Dist., supra, 59 Cal.2d 876), that
only de jure racial segregation is a constitutional violation. (Tinsley, supra,
91 Cal.App.3d at p. 903.) Tinsley also distinguished the Milliken majority’s
concern that it “would disrupt and alter” Michigan’s entrenched system of
local control of schools to impose an interdistrict remedy for Detroit city
school segregation without proof that the state or affected suburban districts
had engaged in intentional segregative conduct. The Tinsley court noted,
among other things, that in California, the State shares responsibility with
“the local entities it has created” to provide “equal educational opportunity
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to the youth of the state” and *“has a duty to intervene to preveant unconsti-
tutional discrimination” in its schools. (/d., at pp. 903-904.)13

It therefore appears well settled that the California Constitution makes
public education uniquely a fundamental concern of the State and prohibits
maintenance and operation of the common public school system in a way
which denies basic educational equality to the students of particular districts.
The State itself bears the ultimate authority and responsibility to ensure that
its district-based system of common schools provides basic equality of
educational opportunity.

The State claims it need only ensure the six-month minimum term guar-
anteed by the free school clause (Cal. Const., art. IX, § 5). This contention,
however, misconstrues the basis of the trial court's decision. Whatever the
requirements of the free school guaranty, the equal protection clause pre-
cludes the State from maintaining its common school system in a manner
that denies the students of one district an education basically equivalent to
that provided elsewhere throughout the State.

The State argues that even if the District’s fiscal problems threatened its
students’ basic educational equality, any State duty to redress the discrimi-
nation must be judged under the most lenient standard of equal protection
review. The State reasons as follows: Plaintiffs do not claim discrimination
on the suspect basis of race. Nor is wealth-based discrimination at issue; as
all parties concede, the District received the full benefit of the equalized
funding system mandated by our Serrano decisions. At most, plaintiffs assert
that a misuse of equalized funds by the District’s officials caused a geo-
graphical disparity in service. Because residence and geography are not
suspect classifications, the State’s failure to prevent educational discrimina-
tion on those grounds is not subject to strict scrutiny. Rather, State inaction
must be accepted as rationally related to the legitimate State policy of local
control of schools.

(5) However, both federal and California decisions make clear that
heightened scrutiny applies to State-maintained discrimination whenever the

YIn November 1979, the voters adopted a Senate amendment to the California Constitu-
tion’s equal protection clause, article I, section 7, subdivision (a). The amendment declares
that nothing in the California Constitution imposes upon the State, or any local district or
official, any obligations - beyond those imposed by the Fourteenth Amendment of the United
States Constitution “with respect to the use of pupil school assignment or pupil transporta-
tion.” The amendment further forbids California courts from imposing any school-assignment
or pupil-transportation obligation except when a violation of the Fourteenth Amendment has
occurred, and unless a federal court could impose such a remedy for the violation. Whatever
effect this amendment may have on Tinsley’s result, it does not affect consistent interpreta-
tions of the California equal protection guaranty where, as here, assignment or transportation
of students is not at issue.
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* disfavored class is suspect or the disparate treatment has a real and appre-
ciable impact on a fundamental right or interest. (Plyler v. Doe (1982) 457
U.S. 202, 216-217 [72 L.Ed.2d 786, 102 S.Ct. 2382); Shapiro v. Thompson
(1969) 394 U.S. 618, 634 [22 L.Ed.2d 600, 614-615, 89 S.Ct. 1322]; Darces
v. Woods (1984) 35 Cal.3d 871, 885, 888 [201 Cal.Rptr. 807, 679 P.2d 453},
Fair Political Practices Com. v. Superior Court (1979) 25 Cal.3d 33, 47 [157
Cal.Rptr. 855, 599 P.2d 46]; Serrano II, supra, 18 Cal.3d 728, 761, 767-768;
Weber v. City Council (1973) 9 Cal.3d 950, 959 {109 Cal.Rptr. 553, 513 P.2d
601}; Serrano I, supra, 5 Cal.3d 584, 597; Westbrook v. Mihaly (1970) 2
Cal.3d 765, 784-785 [87 Cal.Rptr. 839, 471 P.2d 487].) As we have seen,
education is such a fundamental interest for purposes of equal protection
analysis under the California Constitution.

(3¢c) The State suggests there was no showing that the impact of the
threatened closure on District students’ fundamental right to basic educa-
tional equality was real and appreciable. Of course, the Constitution does not
prohibit all disparities in educational quality or service. Despite extensive
State regulation and standardization (see discussion, post), the experience
offered by our vast and diverse public school system undoubtedly differs to
‘a considerable degree among districts, schools, and individual students.
These distinctions arise from inevitable variances in local programs, philos-
ophies, and conditions. “[A] requirement that [the State] provide [strictly]
‘equal’ educational opportunities would thus seem to present an entirely
unworkable standard requiring impossible measurements and compari-
sons. . . .” (Hendrick Hudson Dist. Bd. of Ed. v. Rowley (1982) 458 U.S.
176, 198 [73 L.Ed.2d 690, 707, 102 S.Ct. 3034].) Moreover, principles of
equal protection have never required the State to remedy all ills or eliminate
. all variances in service.

Accordingly, the California Constitution does not guarantee uniformity of
_ term length for its own sake. While the current statutory system for allocat-
ing State educational funds strongly encourages a term of at least 175 days
(see fn. 14, post, at p. 687), that system is not constitutionally based and is
subject to change. In an uncertain future, Jocal districts, faced with mounting
fiscal pressures, may be forced to seek creative ways to gain maximum .
educational benefit from limited resources. In such circumstances, a planned
reduction of overall term length might be compensated by other means, such
as extended daily hours, more intensive lesson plans, summer sessions,
volunteer programs, and the like. An individual district’s efforts in this
regard are entitled to considerable deference.

Even unplanned truncation of the intended school term will not necessar-
ily constitute a denial of “basic” educational equality. A finding of consti-
tutional disparity depends on the indlvidual facts. Unless the actual quality
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of the district’s program, viewed as a whole, falls fundamentally below
prevailing statewide standards, no constitutional violation occurs.

Here, however, plaintiffs’ preliminary showing suggested that closure of
the District’s schools on May 1, 1991, would cause an extreme and unprec-
edented disparity in educational service and progress. District students faced

_the sudden loss of the final six weeks, or almost one-fifth, of the standard
school term originally intended by the District and provided everywhere else
in California,!* The record indicates that the decision to close early was a
desperate, unplanned response to the District’s impending insolvency and
the impasse in negotiations for further emergency State aid.!> Several Dis-
trict teachers declared that they were operating on standard-term lesson
schedules made at the beginning of the school year. These declarants
outlined in detail how the proposed early closure would prevent them from
completing instruction and grading essential for academic promotion, high
school graduation, and college entrance.!® Faced with evidence of such
extensive educational disruption, the trial court did not abuse its discretion

14The trial court record contains no evidence of the prevailing term length in California, but
the parties assumed below that a minimum term of 175 days prevails, and no dispute has
arisen on the issue here. The statutes provide that an established local district may not receive
any part of its annual apportionment from the State School Fund if it failed to remain in
session at least 175 days during the most recent fiscal year, unless specified circumstances
excusing the failure are established to the satisfaction of the SPI. (§§ 41420, subd. (a),
41422.) In an appendix to his brief, the SPI provides copies of local district certifications,
submitted to the SPI as a condition of funding under section 41420, which indicate that
virtually every established school district in California operated for at least 175 days during
the 1990-1991 school year. The SPI asks us to take judicial notice of this information. Having
received no objection, we do so. (Evid. Code, §§ 452, subds. (c), (h), 455, 459.)

15The declaration of Board member Calton, dated April 12, 1991, detailed the District’s
growing financial woes and stated the following: “. . . The District bas only enough money -
to pay its employees through April 1991 [even under the most favorable accounting assump-
tions]. . . . Unless (a) additional funds are received, or (b) employees are willing to work for
registered warrants, not redeemable checks, the District will have no alternative but to close
all of its public schools at the end of April 1991. [{] . . . The District has applied to the State
of California for a loan, but that request has not been approved. It is my understanding that
[collective bargaining concessions demanded by the State] have not been made, although
negotiations are continuing. The District has retained bankruptcy counsel, . . . and is
preparing to file for bankruptcy prior to April 30, 1991, if necessary.”

15For example, John Enos, a high school government/economics teacher, stated that early
termination of his required senior government class would eliminate intended lessons cover-
ing the State's executive.and judicial branches, and county and local government. Geoffrey
Cantrell, a high school mathematics teacher, stated that if the District closed early, Algebra I
students would miss essential instruction in quadratic equations; Algebra II students would
miss essential instruction in trigonometry; and geometry students would miss lessons in
coordinate systems, logical proof, and trigonometric ratios. Craig Brammer, another high
school mathematics teacher who also teaches a preparatory course for the Scholastic Aptitude
Test (SAT), opined that loss of six weeks’ instruction would severely impair his students’-
chances on the mathematics portion of the SAT. Betty Jean Crenshaw, a teacher of first-year
languages, declared that early closure would prevent students from learning vocabulary and
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“by concluding that the proposed closure would have a real and appreciable
impact on the affected students’ fundamental California right to basic edu-
cational equality.

The State asserts that its financial obligation to equal education is limited
to the equalized system of interdistrict funding required by our Serrano
decisions. Once revenues are fairly -apportioned at the beginning of each
school year, the State insists, it cannot be constitutionally liable for how
local officials manage the funds.

Nothing in the Serrano cases themselves, or in other California decisions,
supports the State’s argument. On the contrary, the cases suggest that the
State’s responsibility for basic equality in its system of common schools
extends beyond the detached role of fair funder or fair legislator. In extreme
- circumstances at least, the State “has a duty to intervene to prevent uncon-
stitutional discrimination” at the local level. (Tinsley, supra, 91 Cal.App.3d
at p. 904.)

The State’s most vigorous contention is that its nonintervention should
have been upheld even under the strict scrutiny standard of equal protection
analysis. Allowing the District’s students to absorb the consequences of
District mismanagement, the State urges, was necessary to preserve the
State’s compelling educational policy of local autonomy and accountability.
However, the State fails to demonstrate a policy of local control so compel-
ling as to justify State tolerance of the extreme local educational deprivation
at issue here. :

~In the first place, the local-district system of school administration, though
recognized by the Constitution and deeply rooted in tradition, is not a
constitutional mandate, but a legislative choice. (See Cal. Const., art. IX,
§§ 614, 14.) The Constitution has always vested “plenary” power over
“education not in the districts, but in the State, through its Legislature, which
may create, dissolve, combine, modify, and regulate local districts at plea-
sure. (See Tinsley, supra, 91 Cal.App.3d at p. 904.) The legislative decision

grammar necessary for advancement to second-year courses. Amy Shinsako, a first grade -
teacher, stated that early closure would prevent instruction in phonics, reading comprehen-
sion, creative writing, handwriting skills, two-digit addition and subtraction, and addition
with three addends, all necessary for advancement to the second grade. Several declarants
noted that failure to complete the term would prevent the scheduling of final examinations
and other term-end projects crucial to the assignment of final grades. Other declarants
detailed the difficulties District students would face if forced to transfer to other districts to
complete the year’s studies. They also noted that unless graduating seniors completed
required courses and received final grades, the District might oot be able to award high school
diplomas, any diplomas awarded would be “stigmatized,” and the ability of departing seniors
to qualify for college admission might be seriously compromised.
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to emphasize local administration does not end the -State’s constitutional
responsibility for basic equality in the operation of its common school
system. Nor does disagreement with the fiscal practices of a local district
outweigh the rights of its blameless students to basic educational equality.

Moreover, though the Constitution and statutes encourage maximum local
program and spending authority consistent with State law (Cal. Const., art.
IX, § 14; Ed. Code, §§ 14000, 35160, 35160.1), the degree of supervision
voluntarily retained by the State over the common school system is high
indeed. The volume and scope of State regulation indicate the pervasive role
the State itself has chosen to assume in order to ensure a fair, high quality
public education for all California students. '

School finance aside, the statutes address at length such matters as county
and district organization, elections, and governance (§§ 4000-5450, 35000-
35780); educational programs, instructional materials, and proficiency test-
ing (§§ 51000-62008); sex discrimination and affirmative action (§§ 4041,
200-263, 44100-44105); admission standards-(§§ 48000-48053); compulsory
attendance (§§ 48200-48416); school facilities (§§ 39000-40048); rights and
responsibilities of students and parents (§§ 48900-49079); holidays
(§8 37220-37223); school health, safety, and nutrition (§§ 32000-32254,
49300-49570); teacher credentialing and certification (§§ 44200-44481);
rights and duties of public school employees (§§ 44000-44104, 44800- .
45460, see also Gov. Code §§ 3540-3549.3 [organizational and bargaining
rights]); and the pension system for public school teachers (§§ 22000-
24924). The statutory scheme has spawned further voluminous regulations
administered by the State’s Department of Education and the SPI: (Cal. Code
Regs., tit. 5, §§ 1-23005.) This long-established level of State involvement in
the public education system undermines any claim that local control is a
paramount and compelling State policy for all purposes. '

Nor is there any indication that the State has had a compelling policy of
absolute budgetary freedom and responsibility for local districts. On the
contrary, during the years in which the District’s deficit developed, districts
were required to adopt budgets meeting State standards, and to submit them
for oversight and approval by county and State authorities. (§§ 33127,
former §§ 42120-42129.) Failure to adopt a conforming budget precluded
State or county funding of the district (former § 42128), and a district was
required to operate under its most recent approved budget (former
§ 42127.4).

The State argues that by saddling the District with long-term debt to cover
short-term operations, the trial court’s orders undermine the District’s future
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financial health and compromise its ability to provide basic educational
equivalency in years to come. The State also urges that other districts will
feel free to overspend if encouraged to believe in the availability of State
relief. :

These are indeed troubling concerns, but we cannot accept the implication
that the State deems them compelling. In fact, the State itself has endorsed a
policy of emergency conditional loan assistance to districts in financial
difficulty. )

 Under statutes in effect since 1977, distressed districts may, through

the- SPI, seek specific legislative apportionments for emergency loans.
(§§ 41310, 41310.5, 41320 et seq.) As a condition of such aid, a district must
prepare a financial recovery plan and obtain approval of the plan from the
county superintendent and the SPI. (§ 41320.) The district must also accept
a temporary SPI-appointed trustee with veto power over financially signifi-
cant actions of the local governing board. (§ 41320.1.)

The District itself had received a $9,525,000 conditional State loan under
this program in spring 1990 (Stats. 1990, ch. 171, § 3), and its operations
were already being monitored by a State trustee at the time closure of
District schools was threatened in April 1991. The 1989 Legislature had also
appropriated $10 million for a similar emergency loan-with-trustee to the
OUSD. (Stats. 1989, ch. 1438, §§ 1-11.) Under these circumstances, the State
cannot claim it follows a compelling policy of local control by declining to
intervene when financial adversity threatens a district’s operations.

Shortly before this lawsuit began, the District faced the prospect of further
legislative intervention in its crisis. Assembly Bill No. 128, 1991-1992
- Regular Session (A.B. 128), as introduced in December 1990 and thereafter
amended, would have appropriated an additional $29 million for emergency
loans to the District. Acceptance of the proposed loan would have subjected
the District to unprecedented restrictions on self-government. These in-
cluded a temporary takeover of all District affairs by an SPI-appointed
administrator pending approval and implementation of a plan for financial
recovery and loan repayment. The administrator would have had broad
power, among others, to unilaterally determine wages and benefits for all
District employees who, as of April 29, 1991, were not covered by ratified
collective bargaining agreements meeting the requirements of an approved
recovery plan. (A.B. 128, Sen. Amend. of Jan. 18, 1991, §§ 2, 5.)

A.B. 128 failed passage, but that fact does not suggest a compelling policy
against emergency State financial assistance to a local district. On the
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contrary, the State has forged into the realm of emergency assistance and
coatrol, using the “specific appropriation” requirement (§ 41320) to decide
on a case-by-case basis whether, and on what terms, it will intervene.

The State claims that emergency assistance to mismanaged districts con-
travenes the compelling principle of equalized funding established in our
Serrano decisions. As we have seen, however, nothing in the Serrano cases,
~which addressed wealth-based disparities in district revenues, prohibits
emergency State assistance to a particular district which is experiencing
financial difficulties despite its receipt of equalized funding.!?

Finally, nothing in our analysis is intended to immunize local school
officials from accountability for mismanagement, or to suggest that they may
indulge in fiscal irresponsibility without penalty. The State is constitution-
ally free to legislate against any recurrence of the Richmond crisis. It may -
further tighten budgetary oversight, impose prudent, nondiscriminatory con-
ditions on emergency State aid, and authorize intervention by State educa-
tion officials to stabilize the management of local districts whose imprudent
policies have threatened their fiscal integrity. To the extent such conditions
compromise local autonomy and mortgage a district’s future, they are not
calculated to persuade local officials or their constituents that mismanage-
ment and profligacy will be rewarded. '

Indeed, in response to this case, the Legislature and the Governor have
already agreed to tighter county and State control of local district budgets
and spending.!® Under certain circumstances, this new legislation requires
the SPI’s complete takeover of an insolvent district as a precondition of an

YThe Serrano decisions themselves, as well as the subsequent adoption of Proposition 13,
have exacerbated the need for occasional emergency State intervention by restricting one
aspect of local control—the power of local districts to tax themselves out of financial crises.
Our Serrano opinions condemned the former dependence of school finance on local ‘ad
valorem property taxes, because, as a practical matter, however willing a local district might
be to increase taxes for education, “districts with smal] {real property] tax bases simply cannot
levy taxes at a rate sufficient to produce the revenue that more affluent districts reap with
minimal tax efforts, . . .” (Serrano I, supra, 5 Cal.3d 584, 598.) In obedience to Serrano
principles, the current system of public school finance largely eliminates the ability of local
districts, rich or poor, to increase local ad valorem property taxes to fund current operations
at a level exceeding their State-equalized revenue per average daily altendance. (§ 42238 et
seq.) Moreover, Proposition 13 places a general ceiling -on the ad valorem property taxes
Wwhich may be levied on behalf of local governments and school districts. (Cal. Const., art.
XHOIA, §1). i

'8Legislation adopted in 1991 provides, among other things, that if a local district’s
Proposed budget fails to win final county and State approval, the county superintendent of

current and “multiyear” commitments. The county superintendent may rescind any district
action or payment which is inconsistent with the county superintendent’s budget, except those
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emergency State appropriation.!® Thus, the State has already made vast
inroads on the principle that local control is paramount to State intervention
in an insolvent district’s affairs. The State’s plenary power over education
includes ample means to discourage future mismanagement in the day-to-
* day operations of local districts. '

In sum, the California Constitution guarantees “basic” equality in public
education, regardless of district residence. Because education is a fundamen-
tal interest in California, denials of basic educational equality on the basis of
district residence are subject to strict scrutiny. The State is the entity with
ultimate responsibility for equal operation of the common school system.
Accordingly, the State is obliged to intervene when a local district’s fiscal
problems would otherwise deny its students basic educational equality,
unless the State can demonstrate a compelling reason for failing to do so.

The preliminary facts before the trial court support the inference that the
District’s impending failure to complete the final six weeks of its scheduled
school term would cause educational disruption sufficient to deprive District
students of basic educational equality. The State has identified no compel-
ling interest which negated its duty to intervene. We therefore find no abuse
of discretion in the trial court’s conclusion that plaintiffs’ constitutional
claims had potential merit.?°

3. Interim harm.
The trial court also expressly concluded that plaintiffs, District students

and their parents, would suffer “substantial and irreparable harm” if a
preliminary injunction were denied. This harm, the court further found,

in performance of a previously effective collective bargaining agreement. (§ 42127.3, subd.
. (b)(1), as amended by Stats. 1991, ch. 1213, § 18.) The county superintendent must also
monitor all local budgets continuously to ensure that each district can meet its financial
obligations for the current and ensuing fiscal years. A county superintendent’s determination
that a district will be unable to meet its obligations triggers a process which may culminate in
forced revisions to the district’s budget and rescission of actions, other than collective
bargaining obligations, which are inconsistent with the revisions. (§ 42127.6, added by Stats. -
1991, ch. 1213, § 20.)

19New sections 41325 through 41327 provide that when a local district accepts an emer-
gency appropriation more thao twice the size of its State-recommended reserve, the SPT must
take control of the district for at least two fiscal years, assume all duties and powers of the
local governing board, fire district officials who took no action to avert insolvency, impose 2
recovery plan including a ten-year repayment schedule, and remain in control until satisfied
that local compliance with recovery requirements is probable.

200ur conclusion that the trial court's finding of probable merit is supported by the equal
protection clauses of the California Constitution makes it unnecessary to address claims that
a State duty of intervention may also have arisen under the “free school” clause or the
Fourteenth Amendment.
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would be “greater . . . than defendants will suffer if the injunction is
granted.”

These determinations were based upon the uncontradicted declarations of
District teachers, local and regional public school officials, and academic
specialists in the field of public education. Besides detailing the severe and
immediate academic disruption which would arise from the pending closure
(see discussion, ante, fn. 16, at p. 687), these declarations set forth at length
the “ripple” effect on District parents and students. For example, the decla-
rations recounted, working parents, including the high percentage of needy
families in the District, would be faced with expensive child care for the lost
school hours; difficult efforts would be required to obtain other placement of
the students for the remainder of the year; and special-need students would
lose carefully nurtured progress. o

The State submitted no evidence that it would suffer comparable or
greater harm by offering emergency loan assistance necessary to ensure
completion of the District’s academic program for 1990-1991. Instead, the
State simply argued that court-ordered State aid would damage the State’s
public school policies of local control and accountability. :

(6) The State nonetheless claims plaintiffs’ “interim harm” showing was
inadequate as a matter of law. In the State’s view, plaintiffs’ declarations
failed to establish that the early closure was unforeseeable, or to explain
persuasively why any adverse effects on student progress could not be
ameliorated.

We find the trial court’s interim-harm findings amply supported. As
previously noted, plaintiffs’ preliminary showing suggested that the Dis-
trict’s inability to complete its school year arose from its ever-worsening
fiscal condition and from the deterioration of its negotiations for emergency
aid. The declarations of District teachers uniformly indicated that their
lesson plans did not provide for the contingency of early closure. Other
declarations detailed the difficulties of alternate arrangements to maintain
the educational progress of over 31,000 suddenly displaced District students,
who included high school seniors poised for graduation. The court could
reasonably infer that orderly planning to minimize the resulting educational
disruption had not taken place and was not realistically possible.

In any event, the court was not obliged to deny a preliminary injunction
simply because plaintiffs failed to demonstrate that “irreparable” harm to
Students was unavoidable by other means. The preliminary record properly
convinced the court borh that plaintiffs had a reasonable probability of
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success on the merits, and that they would suffer more harm in the meantime
if an injunction were denied than the State would suffer if it were granted,
This “mix” of the “‘interrelated” relevant factors fully justified the court’s
decision to grant the injunction. (See Common Cause v. Board of Supervi-
sors, supra, 49 Cal.3d at pp. 441-442; King v. Meese, supra, 43 Cal.3d at p.
1227.) No error appears.

4. Scope of remedial order.

In orders dated April 29, 1991, and May 2, 1991, the trial court directed
the State, the SPI, and the Controller to ensure “by whatever means they
deem appropriate” that District students would receive their educational
rights; both orders made clear that “[hlow these defendants accomplish this
is up to the discretion of defendants. . . .” When no other State official
proposed a solution, the SPI and the Controller, on May 2, 1991, offered a
conditional loan plan for approval by the court,

After a hearing on that day, the court found that $19 million in aid funds
proposed by the SPI and the Controller were presently available, and the
court authorized the Controller to apportion such funds as an emergency loan
“to the District. The court further determined that, given the State’s obligation
to provide an equal education, the SPI’s statutory authority to “[sJuperintend
the schools of this state” (§ 33112, subd. (a)), and the “unique” emergency
circumstances, “the [SPI] . . . has authority to relieve the [Board] of its
legal duties and powers, appoint a trustee, develop a recovery plan and,
subject to the approval of the Controller, [develop] a repayment plan on the
[Dlistrict’s behalf as necessary to ensure the operation of the schools
through June 14, 1991, the financial recovery of the [D]istrict, and the
protection of State funds loaned to the [D]istrict.”

(7a) The State and several amici curiae contend that even if the trial
court could require State intervention to prevent violation of the District
students’ constitutional rights, there was no legal or equitable basis for the
court’s order authorizing the SPI to disptace the Board, operate the District
through his own administrator, and impose a plan for the District’s perma-
nent financial recovery. Under the circumstances presented by this case,
however, we conclude that this portion of the court’s order did not exceed its
powers.

We agree that the statutes themselves provided no direct authority for the
approach taken by the trial court. In general, though they act as regulated
State agents, local governing boards are vested by statute with immediate
jurisdiction over day-to-day district affairs. (§§ 14000, 35000 et seq.) The
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SPI" has important statutory responsibilities for allocating school funds
(§§ 33118, 14000 et seq.), monitoring local budgets (§§ 42120 et seq.,
41450), and administering the conditions of emergency loans appropriated
by the Legislature (§§ 41310, 41320 et seq.; see also § 41325 et seq.), but no
statute grants him emergency powers to operate a local district under other
circumstances.?!

‘The court relied in part on section 33112, subdivision (a), which provides
that the SPI shall “[s]uperintend the schools of this state.” But no case has
interpreted this statute to vest the SPI with nonexpress powers, and an older
decision construed similar language narrowly against a county superinten-
dent. (McKenzie v. Board of Education (1905) 1 Cal.App. 406, 409 [82 P.
392].) Indeed, counsel for the SPI conceded in the trial court that the SPI had
no statutory authority to take over the District’s government.

The trial court also believed its takeover order was within its inherent
equitable power to enforce the State’s constitutional obligations in light of
the “unique emergency financial conditions” presented by the case. In the
court’s view, ratification of all loan conditions proposed by the SPI was
necessary to ensure the District’s continued operation through June 14, 1991,
promote its permanent financial recovery, and protect the loan itself, We
agree. :

(8) In general, courts have equitable authority to enforce their constitu-
tional judgments. (E.g., Crawford v. Board of Education, supra, 17 Cal.3d
280, 308.) Of course, principles of comity and separation of powers place
significant restraints on courts’ authority to order or ratify acts normally
committed to the discretion of other branches or officials. (Common Cause v.
Board of Supervisors, supra, 49 Cal.3d 432, 445-446: Mandel v. Myers
(1981) 29 Cal.3d 531, 540 [174 Cal.Rptr. 841, 629 P.2d 935]; Serrano I,
supra, 18 Cal.3d 728, 751; Crawford v. Board of Education, supra, 17 Cal.3d
at pp. 305-306; cf. Missouri v. Jenkins (1990) 495 U.S. 33, 50-58 [109
L.Ed.2d 31, 53-59, 110 S.Ct. 1651].) In particular, the separation of powers
doctrine (Cal. Const., art. III, § 3) obliges the judiciary to respect the
separate constitutional roles of the Executive and the Legislature.

Moreover, a judicial remedy must be tailored to the harm at issue. (E.g.,
Sheet Metal Workers v. EEOC (1986) 478 U.S. 421, 476 [92 L.Ed.2d 344,
388, 106 S.Ct. 3019]; Dayton Board of Education v. Brinkman (1977) 433

*1A.B. 128 would have granted the SPI powers of this magnitude over the District, but the
bul failed passage. (See discussion, ante, at p. 690.) 1991 statutory amendments call for the
SPI’s takeover of districts that accept large emergency insolvency appropriations (§ 41325 et :
seq.; see discussion, ante, fn. 18 at p. 691), but even after 1991, the SPI has no such statutory
authority independent of a specific insolvency appropriation by the Legislature.
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U.S. 406, 420 [53 L.Ed.2d 851, 863-864, 97 S.Ct. 2766].) A court should
always strive for the least disruptive remedy adequate to its legitimate task.

(7b) 'The trial court’s remedial order in this case fell within proper
boundaries. Having correctly held the State constitutionally responsible for
the students’ rights, the court could not deny the State and its officials
effective means of fulfilling its obligation. Under the circumstances, the
court was warranted in authorizing temporary transfer to the SPI of the
Board’s statutory powers over District affairs.

The emergency the court confronted on May 2, 1991, demanded a prompt
State-assisted solution to prevent immediate closure of the District’s schools.
The State was justified in satisfying its constitutional duty of aid by extend-
ing a loan that would impose the ultimate consequences of the District’s
self-created predicament upon the District, rather than upon the State, its
taxpayers, and the students of other districts. The State was also entitled to
conditions on the loan that would ensure its appropriate use for the intended
constitutional purpose, and would minimize the risk of the District’s default
in repayment, '

The District’s ability to administer the new loan under its existing systems
‘and managers was uniquely suspect. As a matter of public record, the
District’s worsening financial situation had recently led the Legislature to
provide a loan in excess of $9 million. A limited-powers State trustee
appointed to monitor the District’s fiscal affairs in connection with that loan
~had not been able to stem a growing District deficit estimated by one
declarant, a member of the Board, to exceed $23 million for the 1990-1991
school year alone. In response to these difficulties, the Board had caused the
District to seek bankruptcy protection against its existing creditors.

As counsel for the SPI explained on April 29, 1991, the District’s unprec-
- edented financial collapse indicated systemic management problems. Hence,
counsel reported, the SPI considered it foolhardy to extend further substan-
tial State credit to the District unless its management was placed in compe-
tent hands, its administrative practices were reformed and restructured from
the outside, and a long-term plan for its financial recovery was imposed.??
On behalf of the State, the Attorney General contested the legality of vesting
such extraordinary powers in the SPI, but no party disputed the logic of the
SPI’s position.

*The following colloquy occurred between the court and counsel for the SPI: “I9] Mr.
HERSHER [SPI's counsel]: . . . [The SPI] does not want to make . . . 20 to 30 million dollars
in state funds available to a district that has already demonstrated substantial financial
irresponsibility. It’s pouring state money into a hole and it's never going to come back out. [{}
Tae CourT: Would he want to do that if the State was given the responsibility for running the
district as you suggested? [{] Mr. HersHER: I believe so. I think what Bill Honig sees is that
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Nor can we. Given the emergency circumstances, and under the extreme
and aggravated conditions disclosed by the evidence, the court below could
properly conclude that orderly completion of the District’s 1990-1991 school
term, and the sound financing essential to achieve that end, required tempo-
rary displacement of the sitting Board and the operation of the District by the
SPI's designee for the purpose of stabilizing its financial affairs.?®> We
-conclude that the order approving temporary takeover of the District by the
SPI was within the court’s inherent equitable power to remedy the constitu-
tional crisis.?*

5. Source of loan funds.

In order to obtain the necessary $19 million in emergency loan funds, the
trial court authorized the Controller to disburse (1) $9 million of unspent
funds from a special contingency appropriation to the Department of Edu-
cation for the GAIN program, and (2) the unused $10 million appropriated as
an emergency loan to the OUSD. (9) The State and amicus curiae Pacific
argue that because the Legislature had not earmarked either of these sums

the District has to be reorganized. The financial management of the District needs to be
completely restructured, and there needs to be a long-term recovery plan-. . . . [I]t has
always been {the SPI's] position that somebody needs to . . . take over the District, come up
with a long-term plan in which all the creditors of the District suffer equally or equitably.”

23Amici curiae Diaz and Bezemek ask us to receive additional evidence and make findings
about the SPI's record as administrator of the District after May 2, 1991. Among other things,
Diaz and Bezemek allege that the SPI's administrator has withdrawn the District's bankruptcy
petition, dismantled essential programs, failed to reappoint a citizens’ advisory committee,
restructured the District’s administration, dismissed faculty and counselors, obstructed reor-
ganization of the District’s existing debt, imposed an uncounscionable interest rate on the
court-approved loan, and diverted educational funds to debt repayment. Diaz and Bezemek
claim this evidence supports their contention that the SPI’s governance of the District presents
an inherent conflict between his role as protector of State-loaned funds and his duty to restore
the District to financial and educational health. ’ _

Appellate courts have limited powers to take evidence and find facts in nonjury civil cases.
(Cal. Const., art. VI, § 11; Code Civ. Proc., § 909; Cal. Rules of Court, rule 23(b).) However,
the matters Diaz and Bezemek seek to present are beyond the scope of this lawsuit and
unnecessary to our analysis. Moreover, Diaz and Bezemek concede the proffered evidence is
disputed; appellate courts will not resolve such factual conflicts. (E.g., In re Marriage of
Davis (1983) 141 Cal.App.3d 71, 75-76 [190 Cal.Rptr. 104]; see McCracken v. Teets (1953)
41 Cal.2d 648, 653 [262 P.2d 561].) We therefore deny the motion.

2*The State argues that even if extraordinary judicial interference in the District’s affairs
was necessary to guarantee the coostitutional rights of District students, the court erred by
granting the SPI extralegal “discretion” to act rather than assuming control over the District
itseif, with the SPI as the court’s appointed agent. The State cites no authority for its
proposition that the court’s remedial options were so narrowly confined. The remedial order
of May 2, 1991, makes clear that the authority therein accorded the SPI flows from a direct
and critical exercise of the court’s equitable power and jurisdiction over the constitutional
dispute. The order laudably minimizes direct judicial involvement in matters best left to
officials with specific responsibilities and expertise in education, but its effect is no different
than if it had expressly made the SPI a court functionary. We find no error.
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for purposés “reasonably related” to resolving the District’s financial crisis,
the court improperly invaded the nonjudicial power of appropriation.

We agree. In a valid exercise of its constitutional powers, the. Legislature
had directed each of these sums to specific agencies and narrow purposes
which did not include the District and its financial emergency. Hence, the
Legislature had not made these funds reasonably available for disbursement
to the District. By diverting the funds from their earmarked destinations and
purposes, the court invaded the Legislature’s constitutional authority.

Article III, section 3 of the Califonia Constitution provides that “[t]he
powers of state government are legislative, executive, and judicial. Persons
charged with the exercise of one power may not exercise either of the others
except as permitted by this Constitution.” Article XVI, section 7 provides
that “[m]oney may be drawn from the Treasury only through an appropria-
tion made by law and upon a Controller’s duly drawn warrant.” Article IV,
sections 10 and 12 set forth the respective powers of the Legislature and
Governor over the enactment of appropriations. It has long been clear that
these separation-of-powers principles limit judicial authority over appropri-
ations. (Myers v. English (1858) 9 Cal. 341, 349; see ‘Westinghouse Electric
Co. v. Chambers (1915) 169 Cal. 131, 135 [145 P. 1025]; California State
Employees’ Assn. v. Flournoy (1973) 32 Cal.App.3d 219, 234 [108 Cal.Rptr.
251]; see also Payne v. Superior Court (1976) 17 Cal.3d 908, 920, fn. 6 {132
Cal.Rptr. 405, 553 P.2d 565].)

In certain narrow circumstances, California courts have concluded that
judicial orders for the disbursement of appropriated funds do not invade
valid legislative functions. Mandel v. Myers, supra, 29 Cal.3d 531, is the
only decision by this court which found judicial power to “commandeer”
appropriated funds. The facts and analysis of that case demonstrate the strict
- limits on the judicial authority it recognized.

The plaintiff in Mandel, a Department of Health Services (DHS) worker,
had prevailed in litigation challenging DHS’s practice of allowing paid
employee leave on Good Friday. The judgment against the State included an-
award of attorney fees. However, the Legislature removed appropriations for
payment from successive claims and budget bills, including the 1978-1979
Budget Act (Act). The Act included the usual appropriation to DHS for
“general operating expenses and equipment,” which expressly included ex-
penses for “services” and “all other proper purposes.” Such “catchall”
budget categories for State agencies had traditionally been used to pay
agency legal expenses. However, the Act expressly precluded use of any
appropriation therein “to achieve any purpose which has been denied by any
formal action of the Legislature.”
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We upheld the trial court’s order that the Controller pay the fee award
from the general operating budget of DHS. We noted first that the *‘catchall”
appropriation was “‘reasonably” or “generally” available for payment of legal
expenses incurred by DHS, because the broad terms of the appropriation, as
well as its historical uses, indicated such a legislative intent. In effect, we
concluded that the Legislature had voluntarily made an appropriation for
‘payments of this general kind. (Mandel v. Myers, supra, 29 Cal.3d at pp.
539-545.)

We further explained that, once having made an appropriation generally
available, the Legislature may not impose specific restrictions which are
unconstitutionally discriminatory, or which constitute an impermissible leg-
islative attempt to readjudicate the merits of a final court judgment. Hence,
we reasoned, the Legislature’s attempt to avoid payment of the Mandel
award in particular must be struck down. The DHS “catchall” appropriation
thus remained “available” under its general terms for payment of the judg-
ment. (Mandel v. Myers, supra, 29 Cal.3d at pp. 545-551.)

Subsequent Court of Appeal decisions adhered to these principles of |
Mandel. In Serrano v. Priest (1982) 131 Cal.App.3d 188 [182 Cal.Rptr. 387],.
attorneys who had won the school-finance class action sought judicial help =
after the State rebuffed their informal efforts to collect a court-ordered fee
award. After Mandel was decided, the State conceded that the trial court had
properly ordered payment from a “catchall” appropriation to the Department
of Education, the SPI, and the State Board of Education for “operating
expenses and equipment.” (Pp. 197-198.) In Committee to Defend Reproduc-
tive Rights v. Cory (1982) 132 Cal.App.3d 852 [183 Cal.Rptr. 475], the court
concluded, after disregarding an unconstitutional budget act provision
against use of Medi-Cal funds for abortions (see Committee to Defend
Reproductive Rights v. Myers (1981) 29 Cal.3d 252 [172 Cal.Rptr. 866, 625
P.2d 779, 20 A.L.R.4th 1118]), that abortion funding could be ordered
from monies appropriated for other Medi-Cal pregnancy services. (132
Cal.App.3d at pp. 857-858.)

Plaintiffs and the SPI suggest that two more recent Court of Appeal
decisions, Long Beach Unified Sch. Dist. v. State of California (1990) 225
Cal.App.3d 155 [275 Cal.Rptr. 449] and Carmel Valley Fire Protection Dist.
v. State of California (1987) 190 Cal.App.3d 521 [234 Cal.Rptr. 795], have
expanded Mandel’s concept of “reasonable [or] general availability.” The
trial court in the instant case apparently relied on these decisions to conclude
that it could divert the GAIN and OUSD appropriations to the District
because they were *“‘generally related” to education.

Long Beach and Carmel Valley do make occasional use of the term
“generally related” to describe Mandel’s principle of reasonable or general
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“availability.” (See Long Beach, supra, 225 Cal.App.3d at p. 181; Carmel
Valley, supra, 190 Cal.App.3d at p. 541.) But nothing in those cases supports
the trial court’s apparent view that funds appropriated for one specific
educational purpose may be judicially diverted to another. So far as the face
of the opinions discloses, the stated intent of the target appropriation in each
case, or its historical uses, indicated that the court’s application of the funds
was plausibly within purposes the Legislature might have contemplated,?
No court has suggested that Mandel principles permit court-ordered diver-
sion of an appropriation away from a clear, narrow, and valid purpose
specified by the Legislature. We affirm that the words “generally related,” as
used in Long Beach and Carmel Valley, do not countenance such judicial
incursions into the legislative power over appropriations.26

The instant trial court misapplied Mandel when it authorized the diversion
of appropriated funds from the specific purposes and programs for which the
Legislature had validly earmarked them. Nine million dollars was taken from
an appropriation in the 1989-1990 Budget Act for the GAIN program. (Stats.
1989, ch.. 93, § 22.00.) GAIN’s purpose is to provide employment, adult

#In Carmel Valley, the Court of Appeal struck down budgetary language which had been
 inserted to foreclose the constitutionally required reimbursement of local agencies for ex-
- .penses incurred in upgrading firefighter protective clothing as mandated by the State. (See
Cal. Const., art, XIII B, § 6.) After disregarding these unconstitutional restrictions, the Court
of Appeal quite logically determined that funds appropriated to the Department of Industrial
Relations for Program 40, the Prevention of Industrial Injuries and Deaths of California
Workers, were available for this expense. (Cannel Valley, supra, 190 Cal.App.3d at p. 541.)
In Long Beach, a local school district sought reimbursement for the State-mandated expenses
of developing desegregation programs. After the Legislature deleted an appropriation for this
purpose from the 1985-1986 budget bill, the district obtained a trial court order for reimburse-
ment from specified line-item accounts related to education, and from the general operating
budget of the Department of Education, which had mandated the programs. The Court of
Appeal affirmed on grounds that the record substantially supported the trial court’s order. As
the Court of Appeal explained, these and similar accounts had historically been used to
support programs such as the one for which reimbursement was sought, and were logical
sources of funding for this specific purpose. (Long Beach, supra, 225 Cal.App.3d at pp.
181-182; see also p. 185.)

2We are aware that in Missouri v. Jenkins, supra, 495 U.S. 33, the United States Supreme
Court upheld the power of federal courts to order local tax levies to enforce judicial remedies
for unconstitutional school segregation. However, even if the federal Constitution permits
federal courts to impose far-reaching remedies for State government violations of federal
constitutional rights, it does not follow that California courts are exempt from the constraints
imposed by the California Constitution upon their power to invade the functions of a coequal
branch of State government.

Indeed, the California Counstitution’s separation of powers clause precludes any branch
from usurping or improperly interfering with the essential operations of either of the other
two branches. (See Cal. Coubst., art. IV, § 1 [legislative power]; Cal. Const., art. V, § 1
[executive power]; Cal. Const., art. VI, § 1 [judicial power].) Nothing in this opinion should
be interpreted as sanctioning or immunizing such unconstitutional interference, or as address-
ing the question of the appropriate remedies that may be invoked in the event one branch
improperly impinges on the essential operations of a coequal branch.
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education, and job training to recipients of public assistance. (Welf. & Inst.
Code, § 11320 et seq.) Local school districts can receive GAIN funds for
adult education and training classes (id., §§ 11320.8, 11322, 11323), and the
Legislature intended that the 1989-1990 GAIN appropriation might include
such funding subject to strict conditions (see Stats. 1989, ch. 93, § 22.00,
subd. (b)). However, this appropriation was expressly designated for that
program alone and was not intended to fund the needs of non-GAIN
~ students. Nothing in the trial court’s order restricted use of the GAIN- -
derived funds to uses contemplated by the appropriation,

Similar considerations govern the remaining $10 million of the emergency
loan, which was derived from the 1989 Legislature’s special appropriation
for the OUSD. This appropriation, by its express terms, was “for the purpose
of an emergency loan fo [that] [d)istrict in compliance with Article 2 .
(commencing with Section 41320) of Chapter 3-of Part 24 of the Education
Code.” (Stats. 1989, ch. 1438, § 1, italics added.)

Section 41310 expresses the intent that emergency loans to distressed
districts under section 41320 et seq. not occur “unless funds have been
specifically appropriated therefor by the Legislature.” (Italics added.) The
statutory scheme imposes detailed conditions on emergency loans granted
under its auspices (§§ 41320.1-41323), and the Legislature further refined
the conditions on the OUSD appropriation to address the particular circum-
stances of that case (Stats. 1989, ch. 1438, §§ 2-9). -

When it makes an appropriation to a specific district, under specific
conditions addressed to the problems of that district, the Legislature clearly
intends and contemplates that the appropriation will only be used for that
purpose, and under those conditions. Hence, the appropriation is not reason-
ably available for court-ordered diversion to another district under different
conditions. '

The trial court, understandably anxious to resolve the crisis, concluded
that it could fund its order from any monies previously appropriated “for a
purpose that is reasonably related to educational purposes.” The court found
that the GAIN and OUSD appropriations were “reasonably related to the
State’s obligation to keep the Richmond schools open through June 14, 1991

As we have seen, however, the test of reasonable availability under
Mandel does not extend to uses clearly outside the particular purpose for
which an appropriation was reserved. The GAIN and OUSD appropriations .
were earmarked for purposes entirely distinct from the subject matter of this
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lawsuit.2” They were not reasonably available for court diversion to finance
the remainder of the District’s school term.

In her concurring and dissenting opinion, Justice Kennard claims that by
flatly disclaiming judicial power to divert appropriations from the purposes
specified by the Legislature, we adopt 2 “formalistic” and outmoded view of
the separation of powers. Citing language from two United States Supreme
Court decisions (Mistretta v. United States (1989) 488 U.S. 361 [102 L.Ed.2d
714, 109 S.Ct. 647]; Nixon v. Administrator of General Services (1977) 433
U.S. 425 [53 L.Ed.2d 867, 97 S.Ct. 27771), she proposes that interbranch
conflicts of this kind be resolved under a “pragmatic” and “flexible” case-
by-case balancing test, in which the derogation of one branch’s powers by
another may be warranted to promote overriding objectives within the
“constitutional authority” of the latter. Because both the OUSD and GAIN
appropriations were “generally related” to elementary and secondary educa-
tion, she reasons, diversion of these funds to the District was not-a “‘great” or
“extreme” intrusion upon the appropriations power, and the court’s action
was justified by its constitutional responsibility to District students.

We cannot accept these contentions. Our adherence. to Mandel can hardly
_be deemed rigid or formalistic; our decision in that case strained to find a
practical, sensitive, and principled balance between legislative and judicial
power over appropriations. In effect, Justice Kennard urges abandonment of
Mandel‘s careful analysis in favor of a rule giving. the judiciary unchecked
- power to override the valid budgetary acts of coequal branches.

However, nothing in the California or federal cases on which Justice
Kenpard relies even hints that a court may nullify a specific and valid
exercise by the Legislature and. the Executive of fundamental budgetary
powers explicitly entrusted to those branches, simply for the purpose of

27No party or amicus curiae suggests that the purposes specified by the Legislature for
these two appropriations were “improper or invalid . . . restriction[s]” on their use which
may be disregarded by the courts. (Mandel v. Myers, supra, 29 Cal.3d at p. 542.) This is not
a case where the Legislature, in defiance of the Constitution or the judicial branch, had
prohibited use of appropriations for particular purposes to which they would otherwise
logically extend. .

We recognize that, at the May 2 hearing, counsel for the OUSD indicated his client had “no
objection” to diversion of its loan appropriation for the court’s purposes. The QUSD’s
position may not have been entirely altruistic; on April 29, counsel had committed the ousD
to accepting an influx of displaced District students but expressed concern about the disrup-
tion-such a solution would cause. Even if the OUSD believed that diversion of its appropri-
ation was in its own best interests, however, the OUSD could not unilaterally alter the terms
and conditions the Legislature had imposed on the appropriation. Moreover, the QUSD’s
waiver was conditional; counsel made clear that the OUSD reserved its right to demand
refunding of the OUSD appropriation “if and when [the OUSD] chooses to exercise its rights
to request a loan from the state of [$]10 million at any time up until June 30, 1993.”
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satisfying a judgment or order that is unrelated to the appropriation. (Com-
pare, e.g., Mistretta v. United States, supra, 488 U.S. 361, 380-384 [102
L.Ed.2d 714, 735-738] [Congress’s creation of United States Sentencing
Commission, a judicial-branch agency charged with establishing mandatory
federal sentencing guidelines, did not usurp authority of individual judicial
-officers or grant forbidden legislative power to judicial branch]; Nixon v.
Administrator of General Services, supra, 433 U.S. 425, 441-446 [53 L.Ed.2d
867, 889-893] [legislation vesting Administrator of General Services with
limited control over presidential papers of resigned chief executive did not
undermine authority of executive branch]; Wilson v. Eu (1991) 54 Cal.3d -
471, 473 [286 Cal.Rptr. 280, 816 P.2d 1306] [Legislature’s failure to
reapportion justifies judicial adoption of reapportionment plan]; Davis v.
Municipal Court (1988) 46 Cal.3d 64, 72-87 [249 Cal.Rptr. 300, 757 P.2d
11] [District attorney’s statutory power to disapprove local misdemeanor-
diversion program was not improper delegation of legislative authority;
prosecutor’s absolute discretion to prevent diversion by charging “wobbler”
as felony did not constitute forbidden judicial power]; Younger v. Superior
Court (1978) 21 Cal.3d 102, 115-118 {145 Cal.Rptr. 674, 577 P.2d 1014]
[statute requiring Department of Justice to destroy individual’s marijuana
arrest and conviction records upon application after sentence is complete did
not create impermissible conflict with executive clemency powers].)

The balance proposed by Justice Kennard in this case would elevate the
Judiciary above its coequal brethren, upset the delicate system of checks and
balances, and stand the separation of powers clause on its head. Applying
Mandel’s well-settled principles, we remain satisfied that the trial court acted
in excess of its authority when it funded the District’s loan with appropria-
tions specifically earmarked by the Legislature for other purposes.2®

CONCLUSION AND DisposiTion

The District’s financial inability to complete the final six weeks of its
1990-1991 school term threatened to deprive District students of their

“Although the instant record is silent on the point, Justice Kennard worries that there may
have been no unearmarked educational appropriations available to enforce this trial court’s
order. She suggests further-that such funds may also not be available under current laws and
budgetary constraints to permit judicial enforcement of students’ constitutional rights in
similar future cases. These concerns have no practical effect in the instant lawsuit, because
the State does not seek rescission of the District’s loan, and the educational rights of the
District's students are secure. In any event, we cannot overlook the fact that the urgency of
the District’s crisis denied the Legislature any opportunity to respond to the trial court’s
injunctive order. Once alerted by the trial court’s constitutional ruling, however, the Legisla-
ture and the Governor have taken significant steps to prevent or remedy recurrences of the
District’s crisis. We may not assume they will fail or refuse to respond as necessary to our
final determination of the State’s constitutional responsibilities.
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California constitutional right to basic educational equality with other public
school students in this State. As the court further concluded, discrimination
of this nature against education, a fundamental interest, could only be
justified as necessary to serve a compelling interest. The State itself, as the
entity with plenary constitutional responsibility for operation of the common
school system, had a duty to protect District students against loss of their
right to basic educational equality. Local control of public schools was not a
compelling interest which would justify the State’s failure to intervene.

The trial court thus properly ordered the State and its officials to protect
the students’ rights. The court also acted within its remedial powers by
authorizing the SPI to assume control of the District’s affairs, relieve the
Board of its duties, and supervise the District’s financial recovery. However,
the court invaded the exclusive legislative power of appropriation by approv-
ing the diversion of appropriations for GAIN and the OUSD to an emer-
gency loan for the District,

Accordingly, we reverse the trial court’s remedial order of May 2, 1991,
insofar as it approves funding of an emergency loan to the District from
" appropriations for the Oakland Unified School District and the Greater
. Avenues for Independence program. In all other respects, the court’s orders

of April 29 and May 2, 1991, are affirmed. The Court of Appeal is directed
to remand the cause to the trial court for such further proceedings as may be
appropriate under the views expressed in this opinion.

Panelli, J., Arabian, J., and George, J., concurred.

LUCAS, C. J., Concurring and Dissenting.—I concur with the majority’s
conclusions regarding the constitutional obligations of the State of California
(State) to assure educational equality. I would not, however, address the
propriety of the sources approved by the trial court to provide an emergency
loan.

In my view, we need not consider questions regarding the use of the
Oakland Unified School District (OUSD) emergency appropriation or the
unused appropriation for the Greater Avenues for Independence (GAIN)
program because the issues are moot and their resolution will have no impact
on the status quo in this case. As the majority notes, at the May 2, 1991,
proceeding, the State continued to object to the trial court’s order arising out
of the April 29, 1991, hearing. That order required the State, Superintendent
of Public Instruction (SPI) and Controller, at their discretion and “by what-
ever means they deem appropriate,” to ensure Richmond students were not
deprived of six weeks of education provided to other students within Cali-
fornia. In addition to remewing its basic position on the merits of the
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constitutional arguments, the State also objected to use of the specific funds
- proposed by the SPI and Controller. It offered no alternative sources of
funding and appealed from both orders.

Before us, however, the State does not demand rescission of the court-
approved loan or any change in the status of that funding. The funding was
granted as a loan and a loan repayment agreement has been worked out by
the parties. The State, acknowledging those facts, expressly asserts “We do
not argue that the Controller must be compelled immediately to recover the
money.” In other words, it seeks no relief “from the trial court’s order
granting payment from the challenged sources and compelling repayment of
the funds under a prescribed repayment schedule. '

Accordingly, as the SPI observes, the matter is moot. The State’s re-
sponse, found in its reply brief, is only that “the trial court in the next case
will still be guided by, unless this court disapproves the test, the ‘generally
related’ test set forth in Carmel Valley [Fire Protection Dist. v. State of .
California (1987) 190 Cal.App.3d 521, 540-541-(234 Cal.Rptr. 795)] and
Long Beach [Unified Sch. Dist. v. State of California (1990) 225 Cal.App.3d
155, 181-182 (275 Cal.Rptr. 449)].” It does not assert that this issue is
capable of evading review because of timing or that a present controver_sy .
over the use of these particular funds still exists. Instead, it seeks guidance
only for the future. I would decline to render what would essentially be an
advisory opinion here. (See People ex rel. Lynch v. Superior Court (1970) 1
Cal.3d 910, 912 [83 CalRptr. 670, 464 P.2d 126] [“The rendering of
advisory opinions falls within neither the functions nor the jurisdiction of
this court”].) :

MOSK, J., Concurring and Dissenting.—I am in general agreement with the
views expressed in Justice Kennard’s concurring and dissenting opinion.

However, I cannot embrace the ill-advised concession that the trial court’s
order “did pose a potential for disruption of a function of the legislative
branch” although the degree of potential disruption “is not great” and the
purported infringement on the legislative function is “not substantial.”
(Kennard, J., post, conc. and dis. opn. at pp. 710, 711.)

The theory of potential interference with legislative functions to any
extent is inconsistent with the ultimate conclusion that the funds used for the
emergency loan were “reasonably related” to the educational purposes of the
legislation, and, indeed, “the trial court’s order furthered, rather than de-
feated, that valid legislative purpose.” As persuasively observed in footnote
2, the “funds were appropriated for purposes reasonably and closely related
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to the purpose for which the trial court ordered them to be used.” (Kennard,
J., post, conc. and dis. opn. at p. 711.)

Under the foregoing circumstances—with which I agree—there cannot be
some conceptual interference, even though “not great,” with the functions of
the legislative branch.

With that caveat, I join the concurring and dissenting opinion.

KENNARD, J., Concurring and Dissenting.—I agree with the majority that
the threatened closure of the schools of the Richmond Unified School
District (District) was such an extreme departure from prevailing educational
- standards as to infringe on the students’ state constitutional rights to basic

educational equality, requiring the State of California (State) to intervene to
protect those rights. .

I do not agree, however, that the trial court violated the separation of
powers doctrine by ordering that emergency loan funds be made available
from an unused special appropriation to the Department of Education and an

“unused emergency appropriation to the Oakland Unified School District
(OUSD). The majority has, in effect, declared that although the students’
right to education is fundamental, no means may exist by which our judicial
system can enforce that right. In my view, the trial court’s order was an
appropriate and pragmatic resolution of a difficult case under extreme
pressure. Because the Legislature had already appropriated the funds in
question for educational purposes reasonably related to the District’s needs,
I discern no constitutional violation, and would affirm the trial court’s orders

- in their entirety.

I
On April 17, 1991, the District, facing a $23 million budgetary shortfall,

announced its schools would close on May 1, 1991, rather than as scheduled
on June 14, 1991. Parents of students in the District’s schools then filed a

class action against the State and the District’s board of education, alleging

the closure would deprive children of their fundamental right to education
and would violate equal protection guarantees. The trial court granted plain-
tiffs’ motion for a preliminary injunction, finding that “education is a
fundamental right in California [and] unless injunctive relief is granted
children in the District will be denied six weeks of instruction that will be
provided to every other child in the State.” The trial court ordered the State,
the - Superintendent of Public Instruction (Superintendent), and the State
Controller “to ensure that the students in the District are not deprived of six
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weeks of public education while others within the state are not so deprived.”
The trial court added that “how these defendants accomplish this is up to the
discretion of the defendants.”

Thereafter, the Superintendent and the Controller proposed a plan to keep
the schools open. They proposed that $19 million in unspent funds from two
- educational programs—from the Greater Avenues for Independence (GAIN)
program and from an appropriation to the OUSD—be loaned to the District.
After an evidentiary hearing, the trial court ordered the State Controller to
disburse an emergency loan to the District from these funds. This court
denied the State’s motion to stay the order pending appeal, but transferred
the case here.

II

The majority holds that the trial court’s remedial order violated the
doctrine of separation of powers. Essentially, the -majority reasons that by
ordering that the unused funds be loaned to the District, the trial court
impermissibly engaged in the appropriation of funds, an area of exclusive
legislative concern.

The majority’s conclusion originates from a fundamental misunderstand-
ing of the separation of powers doctrine. Implicit in the majority’s discussion
is the assumption that under our tripartite scheme of government, particular
powers can be- definitively categorized as belonging to one of the three
branches, and that these powers can never be exercised by a branch other
than the designated branch. Thus, under the majority’s approach, appropri- -
ation is exclusively a legislative function, and unless the Legislature has
cither appropriated funds for a specific purpose, or made a “catchall”
appropriation under which a specific use of funds may fall, funds are simply
not available for any purpose, no matter what rights are at stake.

This formalistic interpretation of the separation of powers concept is,
however, contrary to modern understanding. The opinions of the United
States Supreme Court, although not binding on this court in interpreting the
separation of powers principles of the California Constitution, supply a
persuasive body of case authority. Just as our state Constitution provides for
the separation of the powers of government into three branches (Cal. Const.,
art. III, § 3), so does the federal Constitution segregate the branches of
government (U.S. Const., art. I, § 1, art. II, § 1, & art. I, § 1).

The United States Supreme Court has “squarely rejected the argument that
the Coastitution contemplates a complete division of authority between the
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three branches.” (Nixon v. Administrator of General Services (1977) 433 U.S.
425, 443 [53 L.Ed.2d 867, 891, 97 S.Ct. 2777].) Rather than reading the
federal Constitution as *‘requiring three airtight departments of govern-
ment,” ” the high court has adopted a “pragmatic, flexible approach.” (Id. at
pp. 443, 442 [53 1..Ed.2d at pp. 891, 890-891.) This approach, the court has
explained, is supported by historical understanding. James Madison, one of
the principal architects of the United States Constitution, wrote that the
concept of separation of powers “‘d[oes] not mean that these departments
ought to have no partial agency in, or no control over the acts of each
other,”” but instead that “‘where the whole power of one department is
exercised by the same hands which possess the whole power of another
department, the fundamental principles of a free constitution are subvert-
ed.’” (J. Madison, The Federalist No. 47, pp. 325-326 (J. Cooke ed. 1961)
(original italics), quoted in Mistretta v. United States (1989) 488 U.S. 361,
380-381 [102 L.Ed.2d 714, 735-736, 109 S.Ct. 647].) Thus, the basic
purpose of the separation of powers is to guard against the concentration of
power in the hands of one branch, but it is important to distinguish “partial
agency” from those aggrandizements of power that pose genuine threats to
the constitutional scheme.

The pragmatic and flexible approach favored by the nation’s highest court
is also appropriate because, in a society growing ever more complex, the
practical requirements of efficient government action by each of the three
branches must be considered. * ‘While the Constitution diffuses power the
better to secure liberty, it also contemplates that practice will integrate the
dispersed powers into a workable government.’ ” (Mistretta v. United States,
supra, 488 U.S. at p. 381 {102 L.Ed.2d at p. 7361, quoting Youngstown Sheet
& Tube Co. v. Sawyer (1952) 343 U.S. 579, 635 [96 L.Ed. 1153, 1199, 72
S.Ct. 863, 26 A.L.R.2d 1378] (conc. opn. of Jackson, J.).) In contemporary
society, concerns about the workability of government are especially
weighty.

Thus, the high court has not evolved a rigid classification of governmental
powers as belonging exclusively to one branch or another. Instead, the court
has stated that “the proper inquiry focuses on the extent to which [the act
complained of] prevents [one of the three branches] from accomplishing its
constitutionally assigned functions.” (Nixon v. Administrator of General
Services, supra, 433 U.S. at p. 443 [53 L.Ed.2d at p. 8913; Mistretta v. United
States, supra, 488 U.S. at p. 383 [102 L.Ed.2d at pp. 737-738].) If the
“potential for disruption is present,” the court must then “determine whether
that impact is justified by an overriding need to promote objectives within
the constitutional authority” of the branch whose action is challenged.
(Nixon v. Administrator of General Services, supra, 433 U.S. at p. 443 [53
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L.Ed.2d at p. 891]; Mistretta v. United States, supra, 488 U.S. at p. 383, fn.
13 [102 L.Ed.2d at p. 737].)

This court has expressed a similar understanding. We have recognized that
the purpose of the doctrine of separation of powers “is to prevent one branch
of government from exercising the complete power constitutionally vested in
another [citation]; it is not intended to prohibit one branch from taking

‘action properly within its sphere that has the incidental effect of duplicating
a function or procedure delegated to another branch. [Citation.]” (Younger v.
Superior Court (1978) 21 Cal.3d 102, 117 [145 Cal.Rptr. 674, 577 P.2d
1014] [original italics].) :

More recently, this court reiterated that the separation of powers doctrine
“‘has not been interpreted as requiring the rigid classification of all the
incidental activities of government, with the result that once a technique or
method of procedure is associated with a particular branch of the govern-
ment, it can never be used thereafter by another.” . . . ‘From the beginning,
each branch has exercised all three kinds of powers.” ” (Davis v. Municipal
Court (1988) 46 Cal.3d 64, 76 [249 Cal.Rptr. 300, 757 P.2d 11] [citations
and italics omitted].)

I

A line of cases from California courts has established the principle that a
court does not violate the separation of powers doctrine when it orders
appropriate expenditures from already existing funds, if such funds are
reasonably available for the expenditures in question. (Mandel v. Myers
(1981) 29 Cal.3d 531, 540 [174 Cal.Rptr. 841, 629 P.2d 9351; Long Beach
Unified Sch. Dist. v. State of California (1990) 225 Cal.App.3d 155, 180-181
[275 Cal.Rptr. 449]; Carmel Valley Fire Protection Dist. v. State of Califor- -
nia (1987) 190 Cal.App.3d 521, 538-539 [234 Cal.Rptr. 795]; Committee to
Defend Reproductive Rights v. Cory (1982) 132 Cal.App.3d 852, 856 [183
Cal.Rptr. 475].) The precise question in this case is whether funds can be
considered “reasonably available” when they are not made part of a “catch-
all” appropriation under which the specific use of the funds may fall. The
majority concludes that unless the funds are part of a “catchall” appropria-
tion, they are not reasonably available.!

~ I'would announce no such categorical rule. In my view, the proper inquiry
Is that set forth by the United States Supreme Court in Nixon v. Administra-
tor of General Services, supra, 433 U.S. 425 and Mistretta v. United States,

'The majority purports to reaffirm the rule of these cases, but in fact undermines it. The
“catchall” appropriation exception to the majority’s rule could easily be eliminated if the
Legislature took the time to label more specifically the purpose of each appropriation in a.
particular area. If the Legislature did so, there would be no possible remedy for the failure to
fund any program, no matter how essential.
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supra, 488 U.S. 361: To what extent does the challenged act of one branch
interfere with another branch’s performance of its constitutionally assigned
functions? If there is some potential disruption, the court must then deter-
mine whether the challenged act is “justified by an overriding need to
promote objectives within the constitutional authority” of the branch whose
action is challenged. (Nixon v. Administrator of General Services, supra, at p.
443 [53 L.Ed.2d at p. 891]; Mistretta v. United States, supra, at p. 383, fn. 13
[102 L.Ed.2d at p. 737].)

Applying the principles followed by the high court in Nixon v. Adminis-
trator of General Services, supra, 433 U.S. 425 and Mistretta v. United
States, supra, 488 U.S. 361, and by this court in cases such as Younger v.
Superior Court, supra, 21 Cal.3d 102 and Davis v. Municipal Court, supra,
46 Cal.3d 64, I conclude that the trial court’s order authorizing the Control-
ler to disburse funds from the GAIN and OUSD accounts as an emergency
loan to the District to assure the District’s schools remained open did pose a
potential for disruption of a function of the legislative branch.

‘The degree of potential disruption, however, is not great. As the trial court
concluded, the funds that were the source of the emergency loan were
. appropriated for purposes reasonably related to the educational purposes
served by the District.

The OUSD loan funds were appropriated by the Legislature for the precise
purpose for which they were employed here—to alleviate a fiscal crisis in a
local school district and prevent disruption of an ongoing educational pro-
gram. (See Stats. 1989, ch. 1438, § 1.) Moreover, the trial court had before it
an application for leave to intervene from the OUSD itself, in which the
OUSD stated that the threatened closure of the nearby District “would place
substantial and difficult burdens on OUSD as displaced Richmond students
seek admission to Oakland Schools,” that would be “extremely costly and
disruptive” to the operation of the Oakland schools. The emergency loan
fund for the OUSD was intended by the Legislature to avoid disruption of
the educational program at the Oakland schools, and the trial court’s order
furthered, rather than defeated, that valid legislative purpose.

The GAIN program was enacted to address the problem of teenage
parenting, basic educational deficiencies, and long-term welfare dependency.
Specifically, GAIN was intended to “[p]Jrovide the education and training
services needed by teenage parents to help them earn a high school diploma
or its equivalent,” and to “[1}ink teenagers to other needed health and social
services.” (Welf. & Inst. Code, § 11330, subd. (c).) The purpose of the
particular appropriation to the Department of Education at issue in this case
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was solely to meet educational needs, and not to provide health and social
services. (Stats. 1989, ch. 93, § 22.00.) This goal is served by keeping the
District’s schools open. The trial court had before it uncontradicted evidence
that a large number of the students in the District came from low-income
families, many of whom were welfare-dependent. The court could rationally
conclude that the otherwise unused GAIN funds were reasonably available
~ to meet the basic educational needs of the District’s students, a significant
portion of whom were in the welfare-dependent population the GAIN pro-
gram was targeted to assist. Under the circumstances, the funds were ordered
to be used for a purpose reasonably congruent with the statutory purpose.?

Thus, because the trial court authorized the OUSD and GAIN funds to be
used for a purpose that was reasonably related to the purposes for which the
funds were appropriated, any infringement on the legislative function is not -
substantial. By contrast, we are not faced with a situation in which a trial
court has ordered that funds appropriated for one purpose be used for some
entirely unrelated purpose; nor are we confronted with a trial court order that
funds actually in use for one program be diverted to another. It is vital that

*The majority asserts that this opinion “urges abandonment” of the rule of Mandel v. Myers,
supra, 29 Cal.3d 531 (Mandel). This is incorrect.

In Mandel, supra, 29 Cal.3d 531, this court held that the separation of powers doctrine does
not prevent the courts from ordering appropriate expenditures from already existing funds
when such funds are “reasonably available for the expenditures in question . . . .” (/d. at p.
542.) There, the court found that certain “catchall” funds were reasonably available for the
expenditures in question, the payment of attorney fees in a case enforcing constitutional
rights. But nothing in Mandel indicated that the only funds that might ever be reasonably
available in any case were “catchall” funds. And, as later cases made clear, Mandel’s test of
“reasonable availability” encompasses unused funds that have been appropriated for purposes
closely related to the purposes for which they are sought to be expended. (Long Beach Unified
Sch. Dist. v. State of California, supra, 225 Cal.App.3d at p. 181; Carmel Valley Fire
Protection Dist. v. State of California, supra, 190 Cal.App.3d at p. 541.)

In this case, as my analysis has demonstrated, the OUSD and GAIN funds were appropri-
ated for purposes reasonably and closely related to the purpose for which the trial court
ordered them to be used. Thus, Mandel and its progeny were not violated. The analysis in this
opinion is entirely consistent with both the Mande! line of cases, and the cases from the
United States Supreme Court and this court that more fully and generally articulate the
doctrine of separation' of powers. Mande! and its progeny represent an area of specific
application of general separation of powers principles; properly understood, there is no
disjunction between the Mandel line of cases and cases such as Nixon v. Administrator of
General Services, supra, 433 U.S. 425, and Mistretta v. United States, supra, 488 U.S. 361,
that set forth a principled and coherent view of the separation of powers doctrine. .

Thus, the majority’s accusation that the approach to separation of powers questions set
forth in this opinion, which is the same approach employed by our nation’s highest court,
would “stand the separation of powers clause on its head,” is meritless.
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trial courts take care to minimize any impingement on legisiative preroga-
tives. But the trial court in this case did use the least intrusive means
available to it to ensure the students’ rights.3

As discussed earlier, if there is some cognizable interference with the
functions of another branch, the reviewing court must then determine
whether the act is “justified by an overriding need to promote objectives
within the constitutional authority” of the branch whose action is challenged.
(Nixon v. Administrator of General Services, supra, 433 U.S. at p. 443 [53
L.Ed.2d at p. 891); Mistretta v. United States, supra, 488 U.S. at p. 383, fa.
13 [102 L.Ed.2d at p. 737].) In my view, here the trial court’s order was so
justified.

The objective that the trial court sought to achieve by its orders in this
case—to assure the protection of the fundamental rights of the District’s
students—was unquestionably within its constitutional authority. As this
court has made clear on previous occasions, and as the majority reaffirms
today, education is a fundamental right under the California Constitution.
(Serrano v. Priest (1971) 5 Cal.3d 584, 608-609 [96 Cal.Rptr. 601, 487 P.2d
‘1241, 41 A.L.R.3d 1187]; Serrano v. Priest (1976) 18 Cal.3d 728, 766 [135
Cal.Rptr. 345, 557 P.2d 929].)

Moreover, the court, in acting to protect the students’ rights to education,
had no practical alternative to the remedial order it issued. It was the court’s

SAt the hearing on the preliminary injunction, an official of the Department of Education
testified without contradiction that there were two sources from which department funds were
available that could be employed to assist the District—the OUSD fund and the GAIN fund.
No other funds were identified as available.

The funds appropriated to the Department of Education for the general support of elemen-
tary and secondary schools are not placed in a “catchall” fund subject to the discretion of
Department of Education officials. Instead, under the Education Code, virtually all sums
transferred from the state’s general fund to the Department of Education for the general
support of elementary and secondary education are transferred subject to a strict formula
under which each local district is entitled to an amount computed on the basis of average daily.
student attendance. (Ed. Code, § 14000 et seq., § 46000 et seq.) No state official appears to
have any discretion to vary the legislatively mandated allocation of funds.

My research reveals that the only funds that might have been considered reasonably
available to aid the District under the majority's criteria at the time of the trial court’s
decision in this case were certain emergency funds under control of the Director of Finance.
(Stats. 1990, ch. 467, § 2.00.) But there is nothing in the record to show that these funds had
not been used for some other emergency purpose. Even assuming that none of these funds had
been committed to some other use, however, the funds would have been grossly inadequate to
meet the District’s needs in any event. The total amount of funds available to the Director of
Finance to meet all the emergency needs of the State under the then-current budget was $7
million. (/bid.) As we have seen, the District faced a $23 million budget shortfall.
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duty to act. As the United States Supreme Court has held, “a denial of
constitutionally protected rights demands judicial protection; our oath and
our office require no less of us.” (Reynolds v. Sims (1964) 377 U.S. 533, 566
[12 L.Ed.2d 506, 530, 84 S.Ct. 1362].)

When the other branches of government have failed to act, the courts have
not flinched. from their duty to fashion appropriate remedies when necessary
to guarantee constitutional rights to the people of this state. Thus, in Wilson
v. Eu (1991) 54 Cal.3d 471, 473 [286 Cal.Rptr. 280, 816 P.2d 1306], we held
that, although reapportionment is primarily a matter for the legislative -
branch, when that branch has failed to act and electoral rights will be
irretrievably lost if no action is taken, “we must proceed forthwith to draft
such [reapportionment] plans.” And in Crawford v. Board of Education -
(1976) 17 Cal.3d 280, 307 [130 Cal.Rptr. 724, 551 P.2d 28], we held that
when a recalcitrant school board failed to act to cure the harmful conse-
quences of school segregation, the trial court could exercise “broad equitable
powers” to frame a remedy that would assure the students’ basic rights.
(Accord, e.g., Swann v. Board of Education (1971) 402 US. 1, 15 [28
L.Ed.2d 554, 566, 91 S.Ct. 1267]; see Assembly v. Deukmejian (1982) 30
Cal.3d 638, 659 [180 Cal.Rptr. 297, 639 P.2d 939]; Midway Orchards V.
County of Butte (1990) 220 Cal.App.3d 765, 779 [269 Cal.Rptr. 796].)

No sound reason exists to hold that although some fundamental rights
demand judicial protection when they are endangered because the other
branches of government have failed to act, other rights, equally fundamental,
do not. Yet that is the consequence of the majority’s holding in this case that '
the trial court erred in ordering that an emergency loan be made to the
District. ’

The practical consequences of the majority’s holding should not be over-
looked. In an era of fiscal constraint and uncertainty for local governments,
including school districts, we cannot assume that the District’s problems will
prove to be unique. If another school district experiences financial difficul-
ties and the other branches of government fail to act, parents may indeed
bring a lawsuit to protect their children’s right to education. Under today’s
decision, the trial court will declare that the children have a constitutional
right to basic educational equality, and that the State bears responsibility for
assuring this right is not denied. The court may then announce that no means
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exist by which it can enforce that right. And the doors to the schoolhouse
will close.

I would affirm the orders of the trial court in their entirety.




