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Statutes 1995, Chapters 493 and 758; Statutes 1998, Chapter 365, 914, and 1023;  
Statutes 1999, Chapter 587; Statutes 2000, Chapter 187; and Statutes 2002, Chapter 1169 

California Code of Regulations, Title 5, Sections 51000, 51002, 51004, 51006, 51008, 51012, 
51014, 51016, 51018, 51020, 51021, 51022, 51023, 51023.5, 51023.7, 51024, 51025, 51027, 

51100, 51102, 53200, 53202, 53203, 53204, 53207, 53300, 53301, 53302, 53308, 53309, 53310, 
53311, 53312, 53314, 54626, 54805, 55000, 55000.5, 55001, 55002, 55002.5, 55004, 55005, 

55006, 55100, 55130, 55150, 55160, 55170, 55182, 55200, 55201, 55202, 55205, 55207, 55209, 
55211, 55213, 55215, 55217, 55219, 55300, 55316, 55316.5, 55320, 55321, 55322, 55340, 

55350, 55401, 55402, 55403, 55404, 55500, 55502, 55510, 55512, 55514, 55516, 55518, 55520, 
55521, 55522, 55523, 55524, 55525, 55526, 55530, 55532, 55534, 55600, 55601, 55602, 

55602.5, 55603, 55605, 55607, 55620, 55630, 55750, 55751, 55752, 55753, 55753.5, 55753.7, 
55754, 55755, 55756, 55756.5, 55757, 55758, 55758.5, 55759, 55760, 55761, 55762, 55763, 
55764, 55765, 55800, 55800.5, 55801, 55805, 55805.5, 55806, 55807, 55808, 55809, 55825, 
55827, 55828, 55829, 55830, 55831, 58102, 58104, 58106, 58107, 58108, 59404, and 59410 

Register 71, number 27; Register 76, number 10; Register 77, number 45;  
Register 78, number 51; Register 81, number 52; Register 82, number 31;  
Register 83, number 18; Register 83, number 29; Register 83, number 53;  
Register 84, number 26; Register 85, number 20; Register 88, number 20;  
Register 88, number 42; Register 90, number 37; Register 90, number 49;  
Register 91, number 23; Register 91, number 45; Register 91, number 46; 

Register 92, number 4; Register 92, number 7; Register 92, number 15; Register 92, number 17; 
Register 92, number 34; Register 93, number 25; Register 93, number 42;  

Register 94, number 18; Register 94, number 38; Register 98, number 7; Register 98, number 14; 
Register 2000, number 26; Register 2000, number 50; Register 2001, number 43;  

Register 2002, number 8; Register 2002, number 26; and Register 2003, number 18.  

Handbook of Accreditation and Policy Manual, Accrediting Commission for Community and 
Junior Colleges (Summer 2002); “Program and Course Approval Handbook” Chancellor’s 

Office California Community Colleges (September 2001) 
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Minimum Conditions for State Aid  
02-TC-25 and 02-TC-31 

Los Rios Community College District 
Santa Monica Community College District, and 

West Kern Community College District, Co-Claimant 

EXECUTIVE SUMMARY 
Overview 
This consolidated test claim filed by Los Rios Community College District, Santa Monica 
Community College District, and West Kern Community College District addresses Education 
Code sections, title 5 regulations, and an executive order that prescribe standards for the 
formation and basic operation of the California Community Colleges, and set forth minimum 
conditions, satisfaction of which entitles community college districts to receive state aid.   

These conditions and standards cover various areas of operation and formation of community 
colleges including, but not limited to, the following:  (1) standards of scholarship, (2) degrees 
and certificates, (3) open courses, (4) comprehensive or master plans for academics and facilities, 
(5) student fees, (6) approval of new colleges and educational centers, (7) accreditation,  
(8) counseling programs, (9) objectives for instructional programs, (10) curriculum,  
(11) instructional programs, (12) course articulation, (13) academic freedom, (14) staff, faculty, 
and student participation in district and college governance, (15) matriculation, (16) full-
time/part-time faculty ratio, (17) transfer centers, and (18) investigation and enforcement of the 
minimum conditions by the Chancellor and the Board of Governors. 

In addition, this test claim addresses regulations which provide that community college districts 
adopt policies or provide students with information or notices regarding:  (1) student directory 
information, (2) student representation fees, (3) the provision of course materials, and (4) 
possible consequences of failing to pay a proper financial obligation due to the district or college. 

The California Community Colleges Chancellor’s Office (Chancellor’s Office) asserts generally 
that community college districts are not entitled to reimbursement for any of the pled activities, 
and that the test claim should be rejected in its entirety.  The Chancellor’s Office argues that the 
activities alleged by the claimants are conditions for receipt of state aid and that the claimants are 
not required to accept state aid, and therefore the claimants are not mandated to engage in any of 
the claimed activities.  In addition, if the claimants have complied with the challenged provisions 
in order to receive state aid and have received state aid, the claimants have already been 
compensated for compliance and no further reimbursement is warranted.  In addition, the 
Chancellor’s Office also argues that some of the regulations are not new requirements, and that 
some of the activities are mandated by federal law.    

The Department of Finance (Finance) has chosen to reserve comments in regard to the 
consolidated Minimum Conditions for State Aid (02-TC-25 and 02-TC-31) test claim.  However, 
in regard to the Education Code sections and title 5 regulations pled in the Notice to Students 
(02-TC-25) test claim, Finance argues that any costs associated with the code sections and title 5 
regulations are fully supported by the general purpose apportionment funding allocated annually 
to community colleges in Schedule (1) Apportionments, of Item 6870-101-0001 of the Budget 
Act. 
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Procedural History 
The consolidated Minimum Conditions for State Aid (02-TC-25 and 02-TC-31) test claim was 
filed during the 2002-2003 fiscal year.  As a result, the reimbursement period for any 
reimbursable state-mandated new programs or higher level of service found in this test claim 
begins on July 1, 2001.   

Between 2003 and 2010 various parties requested and received multiple extensions to file 
comments on the Notice to Students (02-TC-25) and Minimum Conditions for State Aid  
(02-TC-31) test claims.  During this period the Commission has received comments from the 
claimants and the Chancellor’s Office on both test claims.  Finance has submitted comments on 
the Notice to Students test claim, but notified the Commission of its intent to reserve comments 
on the Minimum Conditions for State Aid test claim until after a draft analysis has been issued by 
the Commission.   

On January 9, 2008 the Commission consolidated the Notice to Students (02-TC-25) and 
Minimum Conditions for State Aid (02-TC-31) test claims to form the consolidated Minimum 
Conditions for State Aid (02-TC-25 and 02-TC-31) test claim.  On April 2, 2008, the 
Commission severed a portion of the Disabled Student Program and Services (02-TC-22) test 
claim and consolidated it with the consolidated Minimum Conditions for State Aid (02-TC-25 
and 02-TC-31) test claim.  On June 22, 2010, the Commission severed a portion of the 
consolidated test claim Minimum Conditions for State Aid (02-TC-25 and 02-TC-31), and 
consolidated the severed portion with the Discrimination Complaint Procedures (02-TC-46) test 
claim. 

Commission Responsibilities 
Under article XIII B, section 6 of the California Constitution, local governments and school 
districts are entitled to reimbursement for the costs of state-mandated new programs or higher 
levels of service.  In order for local governments or school districts to be eligible for 
reimbursement, one or more similarly situated local governments or school districts must file a 
test claim with the Commission.  “Test claim” means the first claim filed with the Commission 
alleging that a particular statute or executive order imposes costs mandated by the state.  Test 
claims function similarly to class actions and all members of the class have the opportunity to 
participate in the test claim process and all are bound by the final decision of the Commission for 
purposes of that test claim.   

The Commission is the quasi-judicial body vested with exclusive authority to adjudicate disputes 
over the existence of state-mandated programs within the meaning of article XIII B, section 6.   
In making its decisions, the Commission cannot apply article XIII B as an equitable remedy to 
cure the perceived unfairness resulting from political decisions on funding priorities. 
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Claims 
The following chart provides a brief summary of the claims and issues raised by the claimant, 
and staff’s recommendation. 

Subject of Claim Description of 
statutes/regulations/executive 
orders 

Issues Staff Recommendation 

Handbook of 
Accreditation and 
Policy Manual 

The Handbook of 
Accreditation and Policy 
Manual sets forth the 
eligibility requirements and 
standards for accreditation 
with the Accrediting 
Commission For Community 
and Junior Colleges (ACCJC). 

The claimants allege that 
the Handbook of 
Accreditation and Policy 
Manual constitutes an 
“executive order” subject 
to the Commission’s 
jurisdiction, and it 
imposes reimbursable 
state-mandated costs.  

Denied:   
The ACCJC is not a state 
agency, and as a result, the 
Accreditation and Policy 
Manual is not an 
“executive order” under 
Government Code section 
17516. 

Program and Course 
Approval Handbook 
(Handbook) 

The Handbook is intended to 
assist individuals at 
community colleges 
responsible for designing new 
programs or courses in 
seeking program or course 
approval from the 
Chancellor’s Office.  

The claimants allege that 
the Handbook issued by 
the Chancellor’s Office 
constitutes an “executive 
order” subject to the 
Commission’s 
jurisdiction, and that it 
imposes reimbursable 
state-mandated costs.  

Denied: 
Although the Handbook 
constitutes an executive 
order , it does not impose 
a new program or higher 
level of service.  See 
“Curriculum” section of 
the analysis. 

Delineation of 
Functions 

The Education Code sections 
pled in this section delineate 
the roles and functions of the 
state and the local community 
college districts in 
postsecondary education. 

The claimants do not 
allege any specific 
activities associated with 
these code sections. 

Denied 

Minimum Conditions 
and the Investigation 
and Enforcement of 
Minimum Conditions 

As a condition for entitlement 
to state aid, the Title 5 
regulations require community 
college operation activities 
including, but not limited to:  
standards of scholarship, 
student fees, accreditation, 
counseling programs, faculty, 
and transfer centers.   

The claimants allege that 
the conditions for 
entitlement for state aid 
impose reimbursable 
state-mandated costs. 

Denied:   
There is no evidence in 
the record that community 
college districts are 
legally or practically 
compelled to become 
entitled to state aid. 

Approval of New 
Colleges and 
Educational Centers 

The title 5 regulations pled in 
this section address the process 
to obtain the Board of 
Governors’ approval of a 
proposed new college or 
educational center by a 
community college district.  

The claimants allege that 
districts are required to 
engage in activities 
associated with receiving 
approval of proposed new 
colleges or educational 
centers.  

Denied: 
Districts are not required 
to propose new colleges or 
educational centers.  As a 
result, districts are not 
mandated to comply with 
the regulations. 
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Master Plans for 
Academics 

The title 5 regulations pled in 
this section address the 
preparation of a community 
college district’s educational 
master plan, which includes a 
district’s educational 
objectives, plans for transfer 
programs, occupational 
programs, etc.  

The claimants allege that 
the title 5 regulations pled 
in this section impose 
reimbursable state-
mandated costs.   

Denied: 
The activities are not new. 

Faculty Participation 
in District and College 
Governance 

The title 5 regulations pled in 
this section address faculty 
participation in district and 
college governance through 
the formation of academic 
senates.   

The claimants allege that 
the title 5 regulations 
impose reimbursable 
state-mandated costs. 

Partial Approve:  
Some of the regulations 
impose reimbursable state-
mandated costs, but some 
of the activities imposed 
by the regulations are not 
new or are fully funded.  

Full-time/Part-time 
Faculty Ratio 

The Education Code sections 
and title 5 regulations address 
the Board of Governors’ goal 
that community college 
districts have a full-time 
faculty percentage of 75 
percent. 

The claimants allege that 
these code sections and 
regulations impose 
reimbursable state-
mandated costs.  

Denied: 
Districts do not face legal 
or practical compulsion to 
meet the 75 percent goal.   

Matriculation This section addresses the 
provision of matriculation 
programs pursuant to the 
Seymour-Campbell 
Matriculation Act of 1986.  
Matriculation is a process that 
brings a college and a student 
into an agreement for the 
purpose of realizing the 
student’s educational goal. 

The claimants allege that 
the Seymour-
Matriculation Act impose 
reimbursable state-
mandated costs. 

Denied: 
Districts are not legally or 
practically compelled to 
participate in the Act. 

Transfer Centers This section addresses 
activities associated with the 
transfer system between the 
three segments of California’s 
higher education system 
(Community Colleges, 
University of California, and 
California State University).   

The claimants allege that 
all of the code sections 
pled impose reimbursable 
state-mandated costs. 
The Chancellor’s Office 
argues that the 
distribution of the transfer 
core curriculum does not 
constitute a new program 
or higher level of service. 

Partial Approve: 
Some of the code sections 
do not mandate any 
activities on community 
college districts.  The 
distribution of the transfer 
core curriculum does 
constitute a new program 
or higher level of service. 
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Vocational Education This section addresses 
activities that must be done 
prior to and after the 
establishment of vocational or 
occupational training 
programs. 

The claimants allege all 
of the code sections and 
title 5 regulations impose 
reimbursable state-
mandated costs. 

Partial Approve: 
Although districts are 
required to engage in 
activities associated with 
vocational or occupational 
training, some of the 
activities are not mandated 
and some of the activities 
are not new. 

Standards of 
Scholarship 

The regulations address 
community college districts’ 
standards regarding things 
such as district grading 
practices, credit-no credit 
options, advanced placement 
examinations, and standards of 
probation. 

The claimants allege all 
of the regulations 
addressing standards of 
scholarship impose 
reimbursable state-
mandated costs. 

Partial Approve: 
Some of the regulations do 
not impose state-mandated 
activities.  

Curriculum The regulations address 
requirements and procedures 
for securing approval of 
proposed courses and 
programs.  

The claimants allege all 
of the regulations impose 
reimbursable state-
mandated costs. 

Partial Approve: 
Some of the regulations do 
not impose state-mandated 
activities on community 
college districts. 

Degrees and 
Certificates 

The regulations address the 
award of degrees, certificates, 
and diplomas by community 
college districts. 

The claimants allege all 
of the regulations impose 
reimbursable state-
mandated costs. 

Partial Approve: 
Some of the regulations do 
not impose state-mandated 
activities.  In addition, 
some of the activities are 
not new. 

Open Courses The regulations address the 
provision of courses that are 
open to enrollment by any 
student admitted to the 
community college.   

The claimants allege all 
of the regulations impose 
reimbursable state-
mandated costs. 

Partial Approve: 
Some of the regulations do 
not impose any activities 
on districts.   

Notices to Students The regulations address the 
adoption of policies or the 
provision of notices to students 
regarding issues including:  
student directory information, 
student representation fees, the 
provision of instructional or 
other materials, and the 
possible consequences of 
failing to pay a proper 
financial obligation due to the 
district or college. 

The claimants allege that 
these regulations impose 
reimbursable state-
mandated costs. 

Denied: 
The regulations either are 
not new or do not impose 
state-mandated activities 
on community college 
districts. 
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Staff Analysis 
Staff makes the following findings: 

• The “Handbook of Accreditation and Policy Manual” 
The Handbook of Accreditation and Policy Manual is issued by the Accrediting 
Commission for Community and Junior Colleges (ACCJC).  The “Handbook of 
Accreditation and Policy Manual” sets forth the eligibility requirements and standards for 
accreditation with the ACCJC.   

The claimants argue that the Handbook of Accreditation and Policy Manual constitutes 
an executive order.  However, the ACCJC is one of three commissions that make up the 
Western Association of Schools and Colleges (WASC), a non-governmental corporate 
entity whose commissions evaluate and accredit public and private educational 
institutions.  Thus, the “Handbook of Accreditation and Policy Manual” does not 
constitute an executive order issued by any agency, department, board, or commission of 
state government.  As a result, the “Handbook of Accreditation and Policy Manual” does 
not constitute an executive order subject to article XIII B, section 6, and therefore, is not 
within the Commission’s jurisdiction.  

• The “Program and Course Approval Handbook” 
The Program and Course Approval Handbook is issued by the Chancellor’s Office and is 
intended to assist California community college administrators, staff, and faculty who are 
responsible for designing and submitting new programs or courses to the Chancellor’s 
Office for approval.   

The Program and Course Approval Handbook provides that colleges are expected to 
follow the procedures and instructions contained in the Handbook in order to have 
proposed courses and programs approved by the Chancellor’s Office.  As provided in 
statute and regulation, community colleges are required to offer courses of instruction 
and programs.  As a result, community college districts, which are required to offer 
courses and programs, are also required to follow the procedures and instructions 
contained in the Handbook when it is necessary to obtain the approval of the Chancellor’s 
Office.  However, to the extent that the Handbook provides guidelines and explanations 
of statutes and regulations, community college districts are not required to comply with 
the Handbook because these “statements … are not law.”  Therefore, the procedures and 
instructions contained in the Handbook constitute an executive order subject to article 
XIII B, section 6 of the California Constitution, and thus, subject to the Commission’s 
jurisdiction. 

• Delineation of Functions (Ed. Code, §§ 70901, 70901.5, and 70902 
This section addresses Education Code sections 70901, 70901.5, and 70902, which 
delineate the roles and functions of the state and the local community college districts in 
postsecondary education.   

Many of the title 5 regulations pled in this test claim were adopted by the Board of 
Governors pursuant to Education Code section 70901 and fulfill the duty of the Board of 
Governors to establish standards regarding the operation of community colleges and the 
duty to establish conditions, satisfaction of which entitle districts to receive state aid.  The 
claimants do not allege that Education Code sections 70901, 70901.5, and 70902 require 
any specific activities.  Instead, the claimants cite to these code sections as the 
authoritative source for the title 5 regulations that the claimants allege impose specific 
state-mandated activities in this test claim.  Thus, staff finds that Education Code sections 
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70901, 70901.5, and 70902 do not impose reimbursable state-mandated activities.  
Whether the title 5 regulations pled in this test claim constitute reimbursable state-
mandated new programs or higher levels of service will be addressed throughout the rest 
of this test claim analysis.   

• Minimum Conditions Entitling Community College Districts to State Aid and 
Investigation and Enforcement of Minimum Conditions (Cal. Code Regs., tit. 5, §§ 
51000, 51002, 51004, 51006, 51008, 51012, 51014, 51016, 51018, 51020, 51021, 51022, 
51023, 51023.5, 51023.7, 51024, 51025, 51027, 51100, and 51102) 
The title 5 regulations in this section set forth the minimum conditions, satisfaction of 
which entitles community college districts to receive state aid.  These conditions cover 
the following areas of basic operation:  standards of scholarship, degrees and certificates, 
open courses, comprehensive plans, student fees, approval of new colleges and 
educational centers, accreditation, counseling programs, objectives, curriculum, 
instructional programs, faculty, staff, students, matriculation services, full-time/part-time 
faculty, and transfer centers.  In addition, the regulations set forth the Chancellor’s Office 
role in investigating and enforcing the minimum conditions.  

The claimants have pled all of the Education Code sections and title 5 regulations as 
minimum condition, satisfaction of which entitles a community college district to state 
aid.  In addition the claimants allege that the minimum conditions impose state-mandated 
activities that are reimbursable under article XIII B, section 6 of the California 
constitution.  

The California Supreme Court held in Department of Finance v. Commission on State 
Mandates (Kern High School Dist.) that when analyzing state mandate claims, the 
Commission must look at the underlying program to determine if the claimant’s 
participation in the underlying program is voluntary or legally compelled.1  The court 
also held open the possibility that a reimbursable state mandate might be found in 
circumstances short of legal compulsion; where “‘certain and severe … penalties’, such 
as ‘double … taxation’ and other ‘draconian’ consequences,’”2 would result if the local 
entity did not comply with the program. 

Based on the plain language of the code sections and title 5 regulations staff finds that 
only title 5 sections 51000, 51002, 51004, 51006, 51008, 51012, 51014, 51016, 51018, 
51020, 51021, 51022, 51023, 51023.5, 51023.7, 51024, 51025, and 51027 constitute 
minimum conditions, satisfaction of which entitles a community college district to state 
aid.  However, because community college districts perform the activities in the title 5 
regulations as conditions for entitlement to state aid and there is no evidence in the record 
that districts are legally or practically compelled to become entitled to state aid, staff 
finds that the title 5 regulations do not impose activities mandated by the state pursuant to 
Kern High School Dist. 

Title 5, sections 51100 and 51102, require the Chancellor’s Office to engage in activities, 
however, they do not impose any activities on community college districts.  

  

                                                 
1 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 30 
Cal.4th 727, 743.   
2 Id. at p. 751.   
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• Approval of New Colleges and Educational Centers (Cal. Code Regs., tit. 5, §§ 55825, 
55827, 55828, 55829, 55830, and 55831) 
The title 5 regulations set forth the process to obtain the Board of Governors’ approval of 
a community college district’s proposed new college or educational center.   

The initial decision to create a new college or educational center, which triggers the 
activities required by section 55825-55831, is left to the discretion of the community 
college district.  As a result, pursuant to Kern High School Dist. staff finds that California 
Code of Regulations, title 5, sections 55825, 55827, 55828, 55829, 55830, and 55831 do 
not impose state-mandated activities subject to article XIII B, section 6 of the California 
Constitution. 

• Master Plans for Academics (Cal. Code Regs., tit. 5, §§ 55401, 55402, 55403, and 55404) 
The title 5 regulations address the preparation of a community college districts education 
master plan.  This includes activities such as establishing policies for current and long 
range educational plans and programs for each community college in the district, 
updating these plans, and submitting these plans to the Chancellor.   

The claimants have pled sections 55401, 55402, 55403, and 55404 as added in 1971 and 
last amended in 1991.  However, the language of sections 55401, 55402, 55403, and 
55404 has remained unchanged since the adoption of the sections in 1971.  As a result, 
staff finds that the activities mandated by California Code of Regulations, title 5, sections 
55401, 55402, 55403, and 55404 do not constitute a new program or higher level of 
service subject to article XIII B, section 6 of the California Constitution.   

• Faculty Participation in District and College Governance (Cal. Code Regs., tit. 5, §§ 
53200, 53202-53204, and 53207) 
The title 5 regulations address faculty participation in district and college governance 
through the formation of academic senates.  The activities that arise include the 
recognition of academic senates formed within colleges or districts, the adoption of 
policies for the delegation of authority and responsibility to the academic senates, 
consultation with the academic senate, and the release of college faculty that are elected 
to serve on the state-wide academic senate. 

To constitute a “new program or higher level of service” the activities must carry out the 
governmental function of providing a service to the public, or impose unique 
requirements on local governments that do not apply to all residents and entities in the 
state in order to implement a state policy.  In addition, the requirements must be new in 
comparison with the pre-existing scheme and must be intended to provide an enhanced 
service to the public.  To make this determination, the requirements must initially be 
compared with the legal requirements in effect immediately prior to its enactment. 

The provisions provided for the release or reassignment of college faculty elected to 
serve on the state-wide academic senate are only operative when fully funded, and as a 
result, does not impose any reimbursable state-mandated activities.  In addition, the 
requirement to recognize the college or district-wide academic senate formed in colleges 
or districts is not a new program or higher level of service.  However, the remaining 
state-mandated activities found in this section of the analysis constitute a reimbursable 
new program or higher level of service. 
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• Full-time/Part-time Faculty Ratio (Ed. Code, §§ 87482.6 and 87482.7; and Cal. Code 
Regs., tit. 5, §§ 53300-53302, 53308-53312, and 53314) 
The Education Code sections and title 5 regulations address the attempt of the Legislature 
and the Board of Governors to achieve the goal of the Board of Governors that 
community college districts have a full-time faculty percentage of 75 percent.  The 
Legislature and the Board of Governors established a statutory and regulatory scheme in 
which community college districts are to use specified funds for the purpose of achieving 
a full-time faculty percentage of 75 percent.  If a district fails to do so, the funds provided 
for this purpose will be withheld and redirected to community college districts for the 
purpose of promoting equal employment opportunity in districts. 

Thus, if a district chooses not to improve its full-time faculty percentage it will forgo 
funds that were to be used toward achieving the 75 percent standard.  As a result, 
community college districts only forgo funds provided for this program, and do not face a 
substantial penalty independent of the program funds at issue.  As a result, under Kern 
High School Dist., the Education Code sections and title 5 regulations not impose any 
state-mandated activities. 

• Matriculation (Ed. Code, §§ 78211.5, 78212, 78213, 78214, 78215, and 78216; and Cal. 
Code Regs., tit. 5, §§ 55500, 55502, 55510, 55512, 55514, 55516, 55518, 55520, 55521, 
55522, 55523, 55524, 55525, 55526, 55530, 55532, and 55534) 
This section addresses the provision of matriculation programs by community college 
districts pursuant to the Seymour-Campbell Matriculation Act of 1986 and its 
implementing regulations.  As defined by the code sections and title 5 regulations 
“matriculation” is a process that brings a college and a student who enrolls for credit into 
an agreement for the purpose of realizing the student’s educational goal through the 
college’s established programs, policies, and requirements. 

Compliance with the provisions of the Act and its implementing regulations are triggered 
by the underlying discretionary decisions made by community colleges or districts to 
participate in the Act in order to receive funds under the Act, and therefore, community 
colleges and districts are not legally compelled to comply with the provisions of the Act 
or its implementing regulations.  Thus, staff finds that the Education Code sections and 
title 5 regulations do not impose any state-mandated activities upon community college 
districts, and therefore, do not mandate a new program or higher level of service subject 
to article XIII B, section 6 of the California Constitution.   

• Transfer Centers (Ed. Code, §§ 66721, 66721.5, 66722, 66722.5, 66731, 66732, 66736, 
66737, 66738, 66740, 66741, 66742, 66743, and 71027) 
This section addresses the transfer system between the three segments of California’s 
higher education system and the functions of various entities involved in the transfer 
system.  The activities that arise in this section include the distribution of the current 
transfer core curriculum to community college students, designing and implementing 
policies intended to facilitate successful movement of students from community colleges 
through the University of California and the California State University, maintaining 
student transfer counseling centers, and the development of discipline-specific 
articulation agreements between the community colleges and the campuses of the 
University of California and the California State University. 
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Although some of the activities claimed by the claimants are not mandated by the code 
sections, some of the code sections impose a reimbursable state-mandated activities new 
program or higher level of service. 

• Vocational Education (Ed. Code, §§ 78015 and 78016; and Cal. Code Regs., tit. 5, §§ 
55600-55603, 55605, 55607, 55620, and 55630) 
This section addresses the activities that must be done prior to and after the establishment 
of vocational or occupational training programs, the appointment of a vocational 
education advisory committee for each community college district, and the ability of 
community college districts to contract with private postsecondary schools, activity 
centers, work activity centers, or sheltered workshops to provide vocational skill training. 

Pursuant to Kern High School Dist., districts are not required to comply with the title 5 
regulations that impose contracting requirements associated with contracting with private 
postsecondary schools, activity centers, work activity centers, or sheltered workshops to 
provide vocational skill training, because community college districts are not required to 
contract with private post secondary schools to provide vocational skills training.   

In addition, the appointment of a vocational education advisory committee does not 
constitute a new program or higher level of service, because districts were required to 
appoint the advisory committee in 1973.   

The remaining state-mandated activities found in this section of the analysis constitute a 
reimbursable new program or higher level of service. 

• Standards of Scholarship (Cal. Code Regs., tit. 5, §§ 55750, 55751, 55752, 55753, 
55753.5, 55753.7, 55754, 55755, 55756.5, 55757, 55758, 55758.5, 55759, 55760, 55761, 
55762, 55763, 55764, and 55765) 
This section addresses regulations that set forth standards addressing the basic operation 
of community college districts regarding standards of scholarship, including but not 
limited to the following areas of scholarship: grading practices, credit-no credit options, 
advanced placement examinations, standards for probation, academic record symbols, 
and grade point average. 

Although some of the title 5 regulations do not impose state-mandated activities, the 
state-mandated activities imposed by the title 5 regulations constitute a reimbursable new 
program or higher level of service.  

• Curriculum (Cal. Code Regs., tit. 5, §§ 55000-55002.5, 55004-55006, 55100, 55130, 
55150, 55160, 55170, 55182, 55200-55202, 55205, 55207, 55209, 55211, 55213, 55215, 
55217, 55219, 55300, 55316, 55316.5, 55320-55322, 55340, and 55350; and “Program 
and Course Approval Handbook,” Chancellor’s Office California Community Colleges 
(September 2001)) 
This section addresses title 5 regulations and the “Program and Course Approval 
Handbook” (Handbook) addressing the requirements and procedures for securing 
approval of courses and programs proposed by community colleges or community 
college districts.  The process for course approval begins with a recommendation for 
approval by the community college curriculum or district curriculum committee to the 
district governing board.  The recommended course then needs approval by the district 
governing board, followed by the approval of the Chancellor. 

Community college districts have broad discretion over the governance of community 
colleges.  This discretion extends to the courses and programs the community colleges 
offer.  However, as provided in statute, the primary mission of community college 
districts is to provide academic and vocational instruction.  In addition, community 
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college districts by definition are degree-granting institutions.  Thus, although community 
college districts maintain discretion in the curriculum the districts’ offer, districts at a 
minimum must offer courses, and as a result, districts must comply with the regulations 
and procedures necessary to offer courses. 

Many of the title 5 regulations do not impose state-mandated activities or do not 
constitute a new program or higher level of service.  In addition, the Handbook was 
issued in 2001, however, the requirements in the Handbook existed prior to the 2001, and 
as a result, the Handbook does not impose a new program or higher level of service.  
However, the state-mandated activities imposed by the title 5 regulations in this section 
constitute a reimbursable new program or higher level of service.  

• Degrees and Certificates (Cal. Code Regs., tit. 5, §§ 55800, 55800.5, 55801, 55805, 
55805.5, 55806, 55807, 55808, and 55809) 
This section addresses regulations pertaining to the award of degrees, certificates, and 
diplomas by community college districts upon the completion of standards specified by 
the Board of Governors and the governing board of the community college district.  The 
activities that arise in this section include the establishment of criteria to determine which 
courses may be used in implementing the district philosophy on General Education, 
conferring a degree on students who have successfully completed the requirements 
established by the district, and designing specific courses that are needed to receive a 
degree. 

Some of the title 5 regulations do not impose state-mandated activities.  In addition, the 
requirement to confer a degree upon a student is not a new program or higher level of 
service.  However, the other state-mandated activities imposed by the title 5 regulations 
constitute a reimbursable new program or higher level of service.  

• Open Courses (Cal. Code Regs., tit. 5, §§ 58102, 58104, 58106, 58107, and 58108) 
This section addresses regulations that set forth standards regarding the provision of 
courses open to enrollment by any student admitted to the community college.  Many of 
the regulations pled in this section do not impose any state-mandated activities.  
However, the regulations do impose the following reimbursable state-mandated new 
program or higher level of service on community districts: 

1.  Publish a description of each course that is clear and understandable to the 
prospective student in the official catalog, or schedule of classes, or addenda. 

2.  List all courses to be conducted in the schedules of classes 

• Notice to Students (Cal. Code Regs., tit. 5, 54626, 54805, 59404, and 59410) 
This section addresses the adoption of policies or the provision notices to students 
regarding various issues related to the operation and governing of community colleges 
and community college districts, including:  (1) student directory information; (2) student 
representation fees; (3) the provision of instructional or other materials; and (4) the 
possible consequences of failing to pay a proper financial obligation due to the district or 
college.   

The title 5 regulations either are not new or do not impose state-mandated activities on 
community college districts. 

Conclusion 
For the reasons discussed in the analysis, staff finds that the activities listed under section III of 
this analysis titled “Conclusion” constitute a reimbursable state-mandated new program or higher 
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level of service within the meaning of article XIII B, section 6 of the California Constitution and 
Government Code section 17514 and 17556.   

Finally, staff finds that all other test claim statutes, regulations, and alleged executive orders do 
not constitute a reimbursable state-mandated program because they either do not require any 
activities on community college districts, are voluntary or are downstream of a voluntary 
activity, or are not new as compared to the legal requirements in effect immediately prior to their 
enactment.   

Recommendation 
Staff recommends that the Commission adopt this analysis to partially approve this test claim. 
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STAFF ANALYSIS 

STAFF ANALYSIS 
Co-Claimants 
Los Rios Community College District, Santa Monica Community College District, and West 
Kern Community College District 

Chronology 
06/05/03 Claimant, Los Rios Community College District, files test claim Notice to 

Students (02-TC-25) with the Commission on State Mandates 
(Commission) 

06/23/03 Claimant, Santa Monica Community College District, files test claim 
Minimum Conditions for State Aid (02-TC-31) with the Commission  

06/16/03 Claimant files revised test claim form for 02-TC-253  

06/19/03 Commission staff issues completeness letter and requests comments for 
02-TC-25 

07/03/03 Commission staff issues completeness letter and requests comments for 
02-TC-31 

07/07/03 The California Community Colleges, Chancellor’s Office (Chancellor’s 
Office) requests an extension of time for comments for 02-TC-25 

07/08/03 Commission staff grants extension of time for comments for 02-TC-25 to 
August 18, 2003 

08/21/03 The Chancellor’s Office requests an extension of time for comment for 
02-TC-25 and 02-TC-31 

08/28/03 Commission staff grants extension of time for comments for 02-TC-25 
and 02-TC-31 to October 11, 2003 

09/02/03 The Attorney General, on behalf of the Department of Finance (Finance), 
requests an extension of time for comments for 02-TC-25 

09/03/03 Commission staff grants extension of time for comments for 02-TC-25 to 
October 18, 2003 

09/08/03 The Attorney General, on behalf of Finance, requests an extension of time 
for comments for 02-TC-31 

09/09/03 Commission staff grants extension of time for comments for 02-TC-31 to 
October 11, 2003 

10/10/03 The Chancellor’s Office requests an extension of time for comment for 
02-TC-25 and 02-TC-31 

10/17/03 Commission staff grants extension of time for comments for 02-TC-25 
and 02-TC-31 to December 15, 2003 

                                                 
3 Potential period of reimbursement begins on July 1, 2001, the start of the 2001-2002 fiscal 
year.  See Government Code section 17557, subdivision (e).   
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10/28/03 Finance requests an extension of time for comments for 02-TC-25 and  
02-TC-31 

11/07/03 Commission staff grants extension of time for comments for 02-TC-25 
and 02-TC-31 to February 7, 2004 

02/13/04 Finance requests an extension of time for comments for 02-TC-25 and  
02-TC-31 

02/18/04 Commission staff grants extension of time for comments for 02-TC-25 
and 02-TC-31 to May 18, 2004 

03/11/04 The Chancellor’s Office files comments to 02-TC-31 

03/16/04 The Chancellor’s Office files comments to 02-TC-25 

04/19/04 Claimant files response to the Chancellor’s Office comments to 02-TC-25 

05/05/04 Claimant files response to the Chancellor’s Office comments to 02-TC-31 

06/09/04 Finance requests an extension of time for comments for 02-TC-25 and  
02-TC-31 

06/14/04 Commission staff grants extension of time for comments for 02-TC-25 
and 02-TC-31 to August 9, 2004 

09/08/04 Finance requests an extension of time for comments for 02-TC-25 and  
02-TC-31 

09/14/04 Commission staff grants extension of time for comments for 02-TC-25 
and 02-TC-31 to December 9, 2004 

09/21/04 Claimant files additional response to the Chancellor’s Office comments to 
02-TC-31 

12/21/04 Finance requests an extension of time for comments for 02-TC-25 and  
02-TC-31 

12/28/04 Commission staff grants extension of time for comments for 02-TC-25 
and 02-TC-31 to March 9, 2005 

03/14/05 Finance requests an extension of time for comments for 02-TC-25 and  
02-TC-31 

03/17/05 Commission staff grants extension of time for comments for 02-TC-25 
and 02-TC-31 to June 9, 2005 

09/22/05 Finance requests an extension of time for comments for 02-TC-25 and  
02-TC-31 

10/03/05 Commission staff grants extension of time for comments for 02-TC-25 
and 02-TC-31 to December 1, 2005 

02/03/06 Finance requests an extension of time for comments for 02-TC-25 and  
02-TC-31 

02/07/06 Commission staff grants extension of time for comments for 02-TC-25 
and 02-TC-31 to April 3, 2006 

10/02/07 Commission staff issues request for additional information to claimant for 
02-TC-25 
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10/19/07 Commission staff issues request for additional information to the 
Chancellor’s Office and Finance for 02-TC-25 

10/22/07 Claimant files response to request for additional information for 02-TC-25 

10/31/07 Chancellor’s Office files response to request for additional information for 
02-TC-25 

11/14/07 Finance files comments on 02-TC-25 

01/09/08 Commission staff issues Notice of Consolidation of 02-TC-25 and  
02-TC-31 

01/11/08 Commission staff requests comments for 02-TC-31 

03/14/08 Claimant files supplement to 02-TC-31 

04/02/08 Commission staff issues Notice of Severance and Consolidation of 
California Code of Regulations, title 5, sections 55522 and 55602.5 from 
test claim Disabled Student Programs and Services (02-TC-22) originally 
filed May 23, 2003 

04/21/08 Commission staff requests additional information from Finance and the 
Chancellor’s Office regarding the consolidated test claims 02-TC-25 and 
02-TC-31 

05/06/08 Finance files response reserving comments to 02-TC-31, and deferring to 
the Chancellor’s Office to provide the request for additional information 
issued on April 21, 2008 

06/23/08 Commission staff issues follow up request for additional information from 
the Chancellor’s Office regarding the consolidated test claims.  

06/22/10 Commission staff issues Notice of Severance and Consolidation of statutes 
and administrative regulations from consolidated test claim Minimum 
Conditions for State Aid (02-TC-25 and 02-TC-31) originally filed  
June 5, 2003 and June 13, 2003, to Discrimination Complaint Procedures 
(02-TC-46) 

01/19/11 Commission staff issues Notice of Severance and Consolidation of statutes 
from consolidated test claim Minimum Conditions for State Aid (02-TC-25 
and 02-TC-31) to Community College Construction (02-TC-47) 

I. Background 

This claim addresses 27 statutes, 141 title 5 regulations, and two alleged executive orders that 
prescribe minimum standards for the formation and basic operation of community colleges and 
community college districts.4 5  Some of the standards also constitute minimum conditions, 
satisfaction of which entitles community college districts to receive state aid.  In addition, some 
of the administrative regulations address the adoption of policies or notification of students by 
community colleges of information related to the operation and governing of community 
colleges and community college districts.   

                                                 
4 On June 22, 2010, the Commission severed a portion of the consolidated test claim Minimum 
Conditions for State Aid (02-TC-25 and 02-TC-31), and consolidated the severed portion with 
the Discrimination Complaint Procedures (02-TC-46) test claim. 
5 References to “title 5” are to the California Code of Regulations, unless otherwise stated.  
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On June 23, 2003 Santa Monica Community College District filed the Minimum Conditions for 
State Aid (02-TC-31) test claim, seeking reimbursement for costs associated with statutes, title 5 
regulations, and alleged executive orders that prescribe standards for the formation and basic 
operation of the California Community Colleges, and set forth minimum conditions, satisfaction 
of which, entitles community college districts to receive state aid.   

These conditions and standards cover various areas of operation and formation of community 
colleges including, but not limited to, the following:  (1) standards of scholarship, (2) degrees 
and certificates, (3) open courses, (4) comprehensive or master plans for academics and facilities, 
(5) student fees, (6) approval of new colleges and educational centers, (7) accreditation,  
(8) counseling programs, (9) objectives for instructional programs, (10) curriculum,  
(11) instructional programs, (12) course articulation, (13) academic freedom, (14) staff, faculty, 
and student participation in district and college governance, (15) matriculation, (16) full-
time/part-time faculty ratio, (17) transfer centers, and (18) investigation and enforcement of the 
minimum conditions by the Chancellor and the Board of Governors.6 

On June 5, 2003 Los Rios Community College District filed the Notice to Students (02-TC-25) 
test claim seeking reimbursement for costs associated with statutes and title 5 regulations, many 
of which were pled in 02-TC-31.7  In addition, Los Rios Community College District seeks 
reimbursement for administrative regulations which provide that community college districts 
adopt policies or provide students with information or notices regarding:  (1) student directory 
information, (2) student representation fees, (3) the provision of course materials, and (4) 
possible consequences of failing to pay a proper financial obligation due to the district or college.   

On January 9, 2008 the 02-TC-25 and 02-TC-31 test claims were consolidated into the Minimum 
Conditions for State Aid (02-TC-25 and 02-TC-31) test claim due to the fact that both claims 
pled many of the same statutes and administrative regulations that prescribe standards for the 
formation and basic operation of community college districts, some of which also entitle 
community college districts to receive state aid when satisfied. 

Because the test claim statutes, regulations, and alleged executive orders pled in this test claim 
deal with some of the basic functions of community colleges, it is helpful to have a brief 
overview of the role and governance of community colleges in California in order to address the 
various issues that arise in this test claim analysis. 

A. Overview of the role and governance of community colleges in California 
In California, community colleges were originally established as extensions of local high 
schools.8  In 1907, high schools were authorized to provide courses that were equivalent to the 

                                                 
6 West Kern Community College District filed the Disabled Student Programs and Services  
(02-TC-22) test claim alleging costs associated with the provision of services to disabled 
students within the California community colleges system.  The 02-TC-22 test claim was heard 
and decided on September 26, 2008.  However, prior to being heard and decided, title 5,  
sections 55522 and 55602.5, which address student matriculation and vocational education 
programs, were severed from the 02-TC-22 test claim and consolidated with the Minimum 
Conditions for State Aid (02-TC-22 and 02-TC-31) test claim on April 2, 2008. 
7 Education Code sections 66281.5 and 66721.5, and California Code of Regulations, title 5, 
sections 51006, 54805, 55005, 55202, 55530, 55534, 55750, 55752, 55753, 55758, 55759, 
55760, 55761, 55762, 55764, 55765, 55800, 58102, 58104, 59404, and 59410. 
8 Former Political Code section 1681, as added by Statutes 1907, chapter 69. 
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first two years of a collegiate curriculum.9  In 1917, community colleges were designated, along 
with high schools and technical schools, as part of the secondary school system of the state.10  
The duties of high school boards that elected to offer community college courses included:  (1) 
adopting regulations governing the organization of community college courses, (2) keeping 
attendance records of students enrolled in community college courses as required by the 
regulations of the state board of education, (3) including the average daily attendance of students 
in community college courses in the annual report of the average daily attendance of the high 
school district which was used in apportioning state high school funds, and (4) receiving 
approval for courses by the state board of education in order to receive funding for students 
attending those courses.11 

In regard to the curriculum offered by a community college, the state authorized high school 
boards to prescribe a variety of courses, providing:  

[Community college] courses of study may include such studies as are required 
for the junior certificate at the University of California, and such other courses of 
training in the mechanical and industrial arts, household economy, agriculture, 
civic education and commerce as the high school board may deem it advisable to 
establish.12 

Rapidly increasing enrollments and a need to differentiate the functions of the segments of 
higher education prompted the Legislature to request the preparation of a master plan for the 
development, expansion, and integration of the facilities, curriculum, and standards of higher 
education in community colleges, state colleges, the University of California, and other 
institutions of higher education of the state.13  In preparing this master plan a study titled, “A 
Master Plan for Higher Education in California, 1960-75” (Master Plan) was created.  The 
Master Plan was originally prepared in 1959, and its recommendations were approved in 
principle by the affected governing boards of the higher education segments.   

In 1960, legislation was enacted to implement some of the recommendations in the Master Plan, 
including the Donahoe Higher Education Act.14  The Donahoe Higher Education Act addressed 
the mission and governance of California’s public higher education system.15  With the adoption 
of the Donahoe Higher Education Act, which defined public higher education to include all 
public community colleges, state colleges, and the University of California, the place of 
community colleges in the public education system shifted from secondary education to 
postsecondary education.16  The role of and services provided by community colleges in public 

                                                 
9 Ibid.   
10 Former Political Code section 1720, as added by Statutes 1917, chapter 304.  
11 Former Political Code section 1750b, as added by Statutes 1917, chapter 304. 
12 Ibid. 
13 Assembly Concurrent Resolution No. 88, Statutes 1959 (________ Reg. Sess.) resolution 
chapter 200, pp. 5769-5770. 
14 Education Code sections 66000 – 67400, formerly Education Code sections 22500-22705 
(Stats. 1960, 1st Ex. Sess., ch.49); renumbered Education Code sections 66000 – 67007  
(Stats. 1976, c. 1010). 
15 Former Education Code sections 22500-22705, as added by Statutes 1960, chapter 49. 
16 Former Education Code section 22500, supra.  
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education, however, remained largely the same.17  In addition to delineating the role of 
community colleges in higher education, the Donahoe Higher Education Act assigned to the 
State Board of Education the duty to exercise general supervision over community colleges and 
to prescribe minimum standards for the formation and operation of community colleges.18  In 
1967, the Legislature transferred the supervision and the establishment of minimum standards for 
the community colleges from the State Board of Education to the Board of Governors of the 
California Community Colleges (Board of Governors) and the California Community Colleges 
Chancellor’s Office (Chancellor’s Office).19 20  

After the creation of the original Master Plan in 1959, reviews of the Master Plan and the higher 
education system continued.  These reviews resulted in the reaffirmation of the principles and 
achievements of the original Master Plan and set forth new recommendations to improve higher 
education.21  As with the original Master Plan, legislation necessary to implement some of the 
recommendations was enacted largely through amendments to the Donahoe Higher Education 
Act.22  As will be discussed in the test claim analysis below, some of the legislation enacted 
during these reviews of the Master Plan amended certain activities that were previously 
expressed as intent language or suggestions into required activities.   

Although primary authority over public education is vested in the Legislature, the Legislature has 
ceded substantial discretionary control to local school districts as authorized by the California 
Constitution.23  In 1976 the Legislature utilized its authority under article IX, section 14 of the 
California Constitution to authorize community college districts to initiate and carry on any 
program, activity, or to otherwise act in any manner which is not in conflict with or inconsistent 
with, or preempted by, any law and which is not in conflict with the purposes for which school 

                                                 
17 Former Education Code section 22651, as added by Statutes 1960, chapter 49, providing that 
community colleges are to “offer instruction through but not beyond the 14th grade level, which 
instruction may include, but shall not be limited to, … the following categories:  (1) standard 
collegiate courses for transfer to higher institutions; (2) vocational and technical fields leading to 
employment; and (3) general or liberal arts courses.  Studies in these fields may lead to the 
associate in arts or associate in science degree.”   
18 Former Education Code sections 22650, as added by Statutes 1960, chapter 49.  
19 Former Education Code section 197, as added Statutes 1967, chapter 1549. 
20 The Chancellor’s Office is the administrative branch of the California Community Colleges 
system and is responsible for allocating state funding to the community colleges and districts.  
The Chancellor’s Office operates under the direction of the state chancellor who is guided by the 
Board of Governors.  
21 Joint Committee on the Master Plan for Higher Education “Report of the Joint Committee on 
the Master Plan for Higher Education” (Sept. 1973); Postsecondary Education Commission for 
the Review of the Master Plan for Higher Education “The Master Plan Renewed: Unity, Equity, 
Quality, and Efficiency in California” (July 1987); and Joint Committee for the Review of the 
Master Plan for Higher Education “California Faces…California’s Future: Education for 
Citizenship in a Multicultural Democracy,” (Mar. 1989). 
22 See Education Code section 66002, subdivision (b), setting forth legislative findings regarding 
the history of the Donahoe Higher Education Act.   
23 Dawson v. East Side Union High School Dist. (1994) 28 Cal.App.4th 998, 1017.  
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districts are established.24  This general authority that is embodied in current Education Code 
section 70902 became known as the “permissive code” concept under which a district’s 
governing board can act under its general authority without specific statutory authorization.25  
While local districts possess great authority in the governance of community colleges within the 
districts, the state has maintained general supervision of the governance of community 
colleges.26  Much of this supervision can be found in the test claim statutes and title 5 regulations 
pled in this test claim. 

It is in the context of the long established provision of postsecondary education by local 
educational districts, the broad authority given to community college districts to engage in any 
activity not inconsistent with state law and regulations, and the general supervision of 
community college districts by the Board of Governors that the Commission must determine 
whether the activities addressing various areas of operation of community college districts are 
state-mandated new programs or higher levels of service.   

B. Claimants’ Position 
Los Rios Community College District, Santa Monica Community College District, and West 
Kern Community College District’s consolidated test claim sets out a list of activities spanning 
over 220 pages27 alleged to be newly required by 30 California Education Code sections,  
143 California Code of Regulation sections, and two alleged executive orders.28  The claimants 
allege that the state has required community college districts to “comply with a variety of state 
code and regulatory requirements (minimum requirements) the satisfaction of which entitles a 
college district to receive state aid and for which noncompliance results in fiscal and other 
penalties.”29  

In addition, the claimants assert that meeting the new requirements of some of the test claim 
statutes and regulations required increased costs to establish and implement policies and 
procedures, and periodically update those policies and procedures, for the notification of students 
regarding various issues related to the operation and governing of community colleges.30   

The claimants acknowledge that community college districts may have received funding for 
some of the claimed activities.  However, the claimants question the sufficiency of this funding, 

                                                 
24 Former Education Code section 72233, as added by Statutes 1976, chapter 1010.  See also, 
article IX, section 14 of the California Constitution, which provides, “The Legislature may 
authorize the governing boards of all school districts to initiate and carry on any programs, 
activities, or to otherwise act in any manner which is not in conflict with the laws and purposes 
for which school districts are established.”   
25 Barnhart v. Cabrillo Community College (1999) 76 Cal.App.4th 818, 824-825. 
26 See Education Code section 70901. 
27 Exhibit A, Test Claim 02-TC-25, pgs. 12 – 19; see also, Exhibit B, Test Claim 02-TC-31,  
pgs. 164 – 381. 
28 Prior to the severance and consolidation with the  Discrimination Complaint Procedures  
(02-TC-46) test claim, the consolidated Minimum Conditions for State Aid (02-TC-25 and 02-
TC-31) test claim addressed 61 California Education Code sections, 159 California Code of 
Regulation sections, and 3 alleged executive orders. 
29 Exhibit B, Test Claim 02-TC-31, p. 4. 
30 Exhibit A, Test Claim 02-TC-25, p. 12.   
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arguing that such funding might reduce the reimbursable costs associated with the activities 
alleged in this test claim, but the funding does not preclude reimbursement of the whole claim.31 

The claimants filed comments, dated April 19, 2004, May 5, 2004 and September 21, 2004 in 
rebuttal to the Chancellor’s Office comments set forth immediately below.  The claimants’ 
arguments will be addressed as necessary in the discussion below.   

C. California Community Colleges-Chancellor’s Office Position (Chancellor’s Office) 
On March 11, 2004 and March 16, 2004 the Chancellor’s Office submitted comments on the 
Minimum Conditions for State Aid (02-TC-31) and Notice to Students (02-TC-25) test claims, 
respectively.  The Chancellor’s Office asserts generally for both claims that community college 
districts are not entitled to reimbursement for any of the pled activities, and that the test claims 
should be rejected in their entirety.   

Regarding the Minimum Conditions for State Aid (02-TC-31) test claim, the Chancellor’s Office 
argues:  (1) If the claimants have complied with the challenged provisions in order to receive 
state aid and have received state aid, claimants have already been compensated for compliance 
and no further reimbursement is warranted, (2) the claimants are not required to collect state aid 
and to the extent that the claimants choose to do so that choice negates the finding of a state 
mandate for activities that are necessary to make claimants eligible for state aid, (3) minimum 
standards (statutes and regulations) are not eligible for reimbursement if they were required by 
legislative action that predated January 1, 1975, (4) a number of the regulations address areas 
that are already required by federal laws, and (5) a number of the regulations address areas of 
general law that are not based on a claimant’s status as a local governmental body.   

Regarding the Notice to Students (02-TC-25) test claim, the Chancellor’s Office provides many 
of the same arguments provided for the Minimum Conditions for State Aid (02-TC-31) test 
claim.32  However, the Chancellor’s Office additionally argues that the notice requirements 
regarding educational programs do not carry out the governmental function of providing services 
to the public and therefore do not constitute a “program” under article XIII B of the California 
Constitution.  In addition, the Chancellor’s Office argues that the costs of the notices can be 
covered by funds already received from the state.33 

The Chancellor’s Office comments will be addressed, as necessary, in the discussion below.  

D. Department of Finance’s Position (Finance) 
On November 9, 2007, Finance submitted comments on the Notice to Students (02-TC-25) test 
claim, but has chosen to reserve comments on the Minimum Conditions for State Aid (02-TC-31) 
test claim until after a draft staff analysis is issued.  In regard to the Notice to Students  
(02-TC-25) test claim, Finance concurs with the Chancellor’s Office conclusion that the test 
claim should be denied in its entirety.  Finance argues the following: 

• Any costs associated with Education Code section 66721.5 are “relatively minor, and fall 
well within the established purposes of each community college districts [sic] current 
general purpose funding provided in Schedule (1) of Item 6870-101-0001 of the annual 

                                                 
31 Id at pgs. 385 – 386. 
32 Exhibit D, Chancellor’s Office Comments on 02-TC-25, dated March 16, 2004, p. 4-6.  
33 Id. at p. 6-26. 
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Budget Act, pursuant to Chapter 5, of Part 50, of Division 7, of Title 3 of the Education 
Code.”34 

• In regard to the regulations, “[c]ommunity college districts receive general purpose 
funding from the state to support broad instructional services and programs of study for 
their students.  As such, this source of funding is available and appropriate to support any 
costs of implementing the requirements set forth by the regulations.  As in Kern, these are 
“reasonable” expenses that can be incurred.  We further contend that the activities 
outlined in these notice regulations are more than just a general framework.  These 
regulations provide a guideline for fundamental activities that are integral to providing 
instructional services and operating instructional programs, and in our view are fully 
supported by general purpose apportionment funding allocated annually to community 
colleges in Schedule (1) Apportionments, of Item 6870-101-0001 of the Budget Act 
pursuant to [Chapter 5, of Part 50, of Division 7, of Title 3 of the Education Code].”35 

Finance’s comments will be addressed, as necessary, in the discussion below.   

II. Discussion   
The courts have found that article XIII B, section 6 of the California Constitution36

 recognizes 
the state constitutional restrictions on the powers of local government to tax and spend.37

  “Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 
impose.”38  A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task.39  In addition, the required activity or task must be new, constituting a “new program,” and 
it must create a “higher level of service” over the previously required level of service.40   

The courts have defined a “program” subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
                                                 
34 Exhibit J, Finance Comments, dated November 9, 2007, p. 2. 
35 Id. at p. 3.  
36 California Constitution, article XIII B, section 6, subdivision (a), (as amended by Proposition 
1A in November 2004) provides:  “Whenever the Legislature or any state agency mandates a 
new program or higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the program or increased 
level of service, except that the Legislature may, but need not, provide a subvention of funds for 
the following mandates:  (1) Legislative mandates requested by the local agency affected. (2) 
Legislation defining a new crime or changing an existing definition of a crime. (3) Legislative 
mandates enacted prior to January 1, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January 1, 1975.” 
37 Kern High School Dist., supra, 30 Cal.4th at 735. 
38 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
39 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.  
40 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988)  
44 Cal.3d 830, 835-836 (Lucia Mar). 
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policy, but does not apply generally to all residents and entities in the state.41  To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 
legislation.42  A “higher level of service” occurs when there is “an increase in the actual level or 
quality of governmental services provided.”43 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state.44

 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.45  In making its 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an 
“equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities.”46   

A. The “Handbook of Accreditation and Policy Manual” does not constitute an 
executive order subject to article XIII B, section 6 and therefore is not within the 
Commission’s jurisdiction.  The “Program and Course Approval Handbook” 
constitutes an executive order subject to article XIII B, section 6, and is within the 
Commission’s jurisdiction. 

The claimants have pled the “Handbook of Accreditation and Policy Manual” and “Program and 
Course Approval Handbook” as “executive orders” and argue that these documents impose 
reimbursable state-mandated activities.  However, in order to make this determination, it must be 
determined if these documents are executive orders such that the Commission has jurisdiction 
over them.  

Pursuant to Government Code section 17551, the Commission hears and decides claims for 
reimbursement of costs mandated by the state.  Government Code section 17514 defines “costs 
mandated by the state” as increased costs a school district is required to incur as a result of an 
enacted statute or an issued executive order which mandates a new program or higher level of 
service.  An “executive order” is defined as any order, plan, requirement, rule, or regulation 
issued by:  (1) the Governor; (2) any officer or official serving at the pleasure of the Governor; or 
(3) any agency, department, board, or commission of state government.47   

                                                 
41 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles I); Lucia Mar, 
supra, 44 Cal.3d 830, 835). 
42 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
43 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877. 
44 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
45 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552. 
46 County of Sonoma, supra, 84 Cal.App.4th 1264, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
47 Government Code section 17516. 
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(1) “Handbook of Accreditation and Policy Manual” 
The claimants assert that community college districts incur reimbursable costs resulting from the 
“Revised Summer 2002” edition of the “Handbook of Accreditation and Policy Manual” issued 
by the Accrediting Commission for Community and Junior Colleges (ACCJC).  The “Handbook 
of Accreditation and Policy Manual” sets forth the eligibility requirements and standards 
established by the ACCJC for accreditation with the ACCJC.  The ACCJC is one of three 
commissions that make up the Western Association of Schools and Colleges (WASC), a non-
governmental corporate entity whose commissions evaluate and accredit public and private 
educational institutions.48  Thus, the “Handbook of Accreditation and Policy Manual” does not 
constitute an executive order issued by any agency, department, board, or commission of state 
government.49  As a result, the “Handbook of Accreditation and Policy Manual” does not 
constitute an executive order subject to article XIII B, section 6, and therefore, is not within the 
Commission’s jurisdiction. 

(2)  “Program and Course Approval Handbook” 
The September 2001 “Program and Course Approval Handbook” (Handbook) issued by the 
Chancellor’s Office is a document “intended to assist California community college 
administrators, staff, and faculty who are responsible for designing and submitting new programs 
or courses to the Chancellor’s Office for approval.”50  The Chancellor’s Office issued the 
Handbook pursuant to California Code of Regulations, title 5, section 55000.5, which provides: 

The Chancellor shall prepare, distribute, and maintain a detailed handbook for use 
by the local educational agencies.  The handbook shall contain course approval 
criteria, implementation plans for administrative regulations, and procedures for 
securing course and program approvals. 

In compliance with this duty, the Handbook includes guidelines and explanations of statutory 
and regulatory requirements and duties of both the state and community college districts.  In 
addition, the Handbook includes the procedures and forms for the approval process of new 
programs and courses.  

The introduction to the Handbook provides that “[s]tatements in this handbook are not law, 
except for the regulations and statutes quoted in it.”51  The Handbook also provides that colleges 
are expected to follow the procedures and instructions contained in the Handbook in order to 
have proposed courses and programs approved by the Chancellor’s Office.52  As provided in 
statute and regulation, community colleges are required to offer courses of instruction and 

                                                 
48 Western Association of Schools and Colleges indicates that it is a 501(c)(3) nonprofit 
organization at <http://www.wascweb.org/> as of September 15, 2010.  “501(c)(3) organization” 
refers to Title 26 of the United States Code section 501(c)(3), which exempts from taxation 
specific types of corporations, community chests, funds, or foundations.   
49 Staff notes that California Code of Regulations, Title 5, section 51016 assigns the ACCJC the 
duty to determine accreditation of California Community Colleges, and will address this issue in 
the “Minimum Conditions Entitling Community College Districts to State Aid” section of this 
analysis.   
50 Exhibit B, Test Claim 02-TC-31, “Program and Course Approval Handbook.”  
51 Ibid. 
52 Ibid.  
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programs.53  As a result, community college districts, which are required to offer courses and 
programs, are also required to follow the procedures and instructions contained in the Handbook 
when it is necessary to obtain the approval of the Chancellor’s Office.  However, to the extent 
that the Handbook provides guidelines and explanations of statutes and regulations, community 
college districts are not required to comply with the Handbook because these “statements … are 
not law.”  Therefore, the procedures and instructions contained in the Handbook constitute an 
executive order subject to article XIII B, section 6 of the California Constitution, and thus, 
subject to the Commission’s jurisdiction. 

Because the Handbook is subject to the Commission’s jurisdiction it is necessary to determine 
whether or not the Handbook imposes a reimbursable state-mandated new program or higher 
level of service within the meaning of article XIII B, section 6 of the California Constitution.  
This discussion will occur below in the “Curriculum” section of this analysis.  

B. The executive order, test claim statutes, and regulations impose some state-
mandated new programs or higher levels of service on community college districts 
subject to article XIII B, section 6 of the California Constitution   

To be subject to article XIII B, section 6 of the California Constitution, the test claim statutes, 
regulations, and executive order must (1) mandate a new activity upon the claimant, which (2) 
constitutes a new program or higher level of service. 

To meet the first prong, the language of the test claim statutes and regulations must mandate an 
activity or task on a local governmental entity or school district.  If the language does not 
mandate or require the claimant to perform a task, article XIII B, section 6, does not apply. 

In statutory construction cases, our fundamental task is to ascertain the intent of 
lawmakers so as to effectuate the purpose of the statute.  [Citations.] We begin by 
examining the statutory language, giving the words their usual and ordinary 
meaning.  [Citations.] If the terms of the statute are unambiguous, we presume the 
lawmakers meant what they said, and the plain meaning of the language 
governs.54 

This rule of statutory construction is applicable to administrative regulations, as courts have held 
that, in general, the same rules of construction apply when interpreting administrative regulations 
as apply when interpreting statutes.55 

In addition, the California Supreme Court held in Kern High School Dist. that when analyzing 
state mandate claims, the Commission must look at the underlying program to determine if the 
claimant’s participation in the underlying program is voluntary or legally compelled.56  The court 
also held open the possibility that a reimbursable state mandate might be found in circumstances 
short of legal compulsion; where certain and severe penalties, such as double taxation and other 
draconian consequences would result if the local entity did not comply with the program.57 

                                                 
53 Education Code section 66010.4, subdivision (a)(1), as amended by Statutes 1996,  
chapter 1057.  California Code of Regulations, title 5, section 55180, subdivision (a)  
(Register 2008, No. 25); California Code of Regulations, title 5, section 55000, subdivision (g) 
(Register 2007, No. 35). 
54 Estate of Griswold, (2001) 25 Cal.4th 904, 910-911. 
55 Cal. Drive-In Restaurant Assn. v. Clark (1943) 22 Cal.2d 287, 292. 
56 Kern High School Dist., supra, 30 Cal.4th 727, 743.   
57 Id. at p. 751.   
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In order to meet the second prong, the state-mandated activities must constitute a “new program 
or higher level of service.”  To constitute a “new program or higher level of service” the 
activities must carry out the governmental function of providing a service to the public, or 
impose unique requirements on local governments that do not apply to all residents and entities 
in the state in order to implement a state policy.58  In addition, the requirements must be new in 
comparison with the pre-existing scheme and must be intended to provide an enhanced service to 
the public.59  To make this determination, the requirements must initially be compared with the 
legal requirements in effect immediately prior to its enactment.60 

When making this comparison courts have held: 

When a statute, although new in form, re-enacts an older statute without 
substantial change, even though it repeals the older statute, the new statute is but a 
continuation of the old.  There is no break in the continuous operation of the old 
statute, and no abatement of any of the legal consequences of acts done under the 
old statute.  Especially does this rule apply to the consolidation, revision, or 
codification of statutes, because, obviously, in such event the intent of the 
Legislature is to secure clarification, a new arrangement of clauses, and to delete 
superseded provisions, and not to affect the continuous operation of the law.61   

For ease of discussion, the test claim statutes, regulations, and executive orders will be analyzed 
pursuant to the following sections:  (1) delineation of functions of the Board of Governors of the 
California Community Colleges and the governing boards of community college districts;  
(2) minimum conditions entitling community colleges to state aid and the investigation and 
enforcement of minimum conditions; (3) approval of new colleges and educational centers;  
(4) comprehensive or master plans for academics and facilities; (5) faculty participation in 
district and college governance; (6) full-time/part-time faculty ratio; (7) matriculation;  
(8) transfer centers; (9) vocational education; (10) standards of scholarship; (11) curriculum; (12) 
degrees and certificates; (13) open courses; and (14) notices to students. 

(1) Delineation of Functions of the Board of Governors of the California 
Community Colleges and the Governing Boards of Community College Districts 
(Ed. Code, §§ 70901, 70901.5, and 70902) 

This section addresses Education Code sections 70901, 70901.5, and 70902.  Section 70901 sets 
forth the duties and authority given to the Board of Governors of the California Community 
Colleges and section 70902 sets forth the duties and authority given to the governing boards of 
local community college districts.  In doing so, the Legislature delineates the roles and functions 
of the state and the local community college districts in postsecondary education.  Education 
Code section 70901.5 sets forth the rulemaking process which the Board of Governors must 
engage in to adopt regulations.   

Included in the duties and authority set forth in Education Code section 70901 is the duty of the 
Board of Governors to provide general supervision over community college districts.  In 

                                                 
58 County of Los Angeles, supra, 43 Cal.3d 46, 56.   
59 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835.   
60 Ibid.   
61 In re Dapper (1969) 71 Cal.2d 184, 189-190, quoting Sobey v. Molony (1940) 40 Cal.App.2d 
381, 385. 
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furtherance of this duty, the Board of Governors is directed to establish minimum standards for 
various areas of operation for community colleges including student academic standards, 
employment of academic and administrative staff, the formation of community colleges and 
districts, and faculty, student and staff participation in the district and college governance.  In 
addition, the Board of Governors is directed to adopt minimum conditions entitling districts to 
receive state aid for the support of community colleges.  

Many of the title 5 regulations pled in this test claim were adopted by the Board of Governors 
pursuant to Education Code section 70901 and fulfill the duty of the Board of Governors to 
establish standards regarding the operation of community colleges and the duty to establish 
conditions, satisfaction of which entitle districts to receive state aid.  The claimants do not allege 
that Education Code sections 70901, 70901.5, and 70902 require any specific activities.  Instead, 
the claimants cite to these code sections as the authoritative source for the title 5 regulations that 
the claimants allege impose specific state-mandated activities in this test claim.  Thus, staff finds 
that Education Code sections 70901, 70901.5, and 70902 do not impose reimbursable state-
mandated activities.  Whether the title 5 regulations pled in this test claim constitute 
reimbursable state-mandated new programs or higher levels of service will be addressed 
throughout the rest of this test claim analysis.   

(2) Minimum Conditions Entitling Community College Districts to State Aid and 
Investigation and Enforcement of Minimum Conditions (Cal. Code Regs., tit. 5, 
§§ 51000, 51002, 51004, 51006, 51008, 51012, 51014, 51016, 51018, 51020, 51021, 
51022, 51023, 51023.5, 51023.7, 51024, 51025, 51027, 51100, and 51102)   

This section addresses California Code of Regulations, title 5, sections 51000, 51002, 51004, 
51006, 51008, 51012, 51014, 51016, 51018, 51020, 51021, 51022, 51023, 51023.5, 51023.7, 
51024, 51025, and 51027, which set forth minimum conditions, satisfaction of which entitles 
community college districts to receive state aid.  In addition, this section addresses title 5, 
sections 51100 and 51102, which address the investigation and enforcement of the minimum 
conditions.  

As discussed above, the Board of Governors is required to establish “minimum conditions” and 
“minimum standards.”  The claimants and the Chancellor’s Office disagree as to the scope of 
what constitutes a “minimum condition” established pursuant to Education Code section 70901, 
subdivision (b)(6), and what constitutes a “minimum standard” established pursuant to Education 
Code section 70901, subdivision (b)(1).  The claimants assert that the whole of this test claim 
addresses “minimum conditions” and the Chancellor’s Office asserts that the whole of this test 
claim deals with “minimum standards” or makes no distinction between the two.  In addition, the 
Chancellor’s Office argues as a general matter that community college districts have a pre-
existing duty to comply with “minimum conditions” or “minimum standards” established by the 
Board of Governors, and therefore none of the “minimum conditions” or “minimum standards” 
constitute a new program or higher level of service regardless of the content of the “minimum 
conditions” or “minimum standards.”   

The following discussion will first address what title 5 regulations constitute “minimum 
conditions” established pursuant to Education Code section 70901, subdivision (b)(6).  Second, 
the discussion will address whether the title 5 regulations that constitute “minimum conditions” 
impose state-mandated activities on community college districts.  Third, the discussion will 
address whether the title 5 regulations addressing the investigation and enforcement of the 
“minimum conditions” impose state-mandated activities on community college districts.  Finally, 
the discussion will address whether a pre-existing duty to comply with “minimum standards” 
adopted by the Board of Governors precludes a finding of a new program or higher level of 
service regardless of the content of the “minimum standards.” 
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a. Not all of the test claim statutes and administrative regulations pled by the 
claimants constitute “minimum conditions” established pursuant to Education 
Code section 70901, subdivision (b)(6)   

The claimants have pled 27 Education Code sections, 141 regulations, and two alleged executive 
orders alleging state-mandated costs resulting from these statutes, regulations, and executive 
orders.  The claimants have pled all of the Education Code sections, most of the administrative 
regulations,62 and the alleged executive orders as “minimum conditions” established pursuant to 
Education Code section 70901, subdivision (b)(6).63 

Education Code section 70901 provides in relevant part:  

[¶] … [¶] 

(b) … the board of governors shall provide general supervision over community 
college districts, and shall, in furtherance thereof, perform the following 
functions: 

(1) Establish minimum standards as required by law, including, but not limited to, 
the following: 

(A) Minimum standards to govern student academic standards relating to 
graduation requirements and probation, dismissal, and readmission policies. 

(B) Minimum standards for the employment of academic and administrative staff 
in community colleges. 

(C) Minimum standards for the formation of community colleges and districts. 

(D) Minimum standards for credit and noncredit classes. 

(E) Minimum standards governing procedures established by governing boards of 
community college districts to ensure faculty, staff, and students the right to 
participate effectively in district and college governance, and the opportunity to 
express their opinions at the campus level and to ensure that these opinions are 
given every reasonable consideration, and the right of academic senates to assume 
primary responsibility for making recommendations in the areas of curriculum 
and academic standards. 

[¶] … [¶] 

(6) Establish minimum conditions entitling districts to receive state aid for 
support of community colleges. In so doing, the board of governors shall establish 
and carry out a periodic review of each community college district to determine 
whether it has met the minimum conditions prescribed by the board of governors. 

[¶] … [¶]. 

When discussing the regulations pled by the claimants, the Chancellor’s Office makes no 
distinction between “minimum standards” adopted under Education Code section 70901, 
                                                 
62 Excluding California Code of Regulations, title 5, sections 54626, 54805, 59404, and 59410, 
which were the regulations pled in 02-TC-25 that did not overlap with the regulations pled in  
02-TC-31. 
63 Exhibit A, Test Claim 02-TC-25, p. 25; Exhibit B, Test Claim 02-TC-31; see also Exhibit F, 
Claimant Response to Chancellor’s Office Comments on Test Claim, 02-TC-31, dated May 5, 
2004, p. 8 – 13. 
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subdivision (b)(1) and “minimum conditions” adopted under Education Code section 70901, 
subdivision (b)(6).64  The claimants, however, argue that there is a distinction between the 
establishment of “minimum conditions” and the establishment of “minimum standards.”65   

Generally, when interpreting statutory language the plain meaning of the language governs.66  In 
addition, where the Legislature uses a different word or phrase in one part of a statute than it 
does in other sections or in a similar statute concerning a related subject, it must be presumed 
that the Legislature intended a different meaning.67  “Standard” is defined as, “A degree or level 
of requirement, excellence, or attainment.”68  In contrast, “condition” is defined as, “A 
proposition upon which another proposition depends; the antecedent of a conditional 
proposition.”69  The Legislature’s decision to use “standard” in one section and “condition” in 
another, and the different meanings of these words, lead to the presumption that a distinction 
exists between “minimum standards” and “minimum conditions” as used in section 70901, 
subdivisions (b)(1) and (b)(6). 

In addition to the distinction between “minimum standards” and “minimum conditions,” the 
claimants further assert that the “minimum standards” established by the Board of Governors 
under Education Code section 70901, subdivision (b)(1), “are only applicable to” the areas of 
community college operation set forth by subdivisions (b)(1)(A) – (E).70  The claimants appear 
to argue that the test claim statutes and executive orders claimed in this test claim do not 
constitute “minimum standards,” rather “[t]his test claim is about the ‘minimum conditions’ for 
the receipt of state aid which were established in 1988.”71 

Although staff agrees that there is a distinction between the “minimum standards” established 
pursuant to subdivision (b)(1) and the “minimum conditions” established pursuant to  
subdivision (b)(6), the claimants’ broad interpretation of subdivision (b)(6) is contrary to the 
plain language of Education Code section 70901 and the plain language of the regulations 
implementing subdivision (b)(6).   

Subdivision (b)(1) provides, in relevant part, that the Board of Governors shall “[e]stablish 
minimum standards as required by law, including, but not limited to, [subdivision (b)(1)(A) – 
(E)].”72  Thus, contrary to the claimants’ assertion that the minimum standards established 
pursuant to Education Code section 70901, subdivision (b)(1), “are only applicable to” the areas 
of community college operation set forth in subdivisions (b)(1)(A) – (E), subdivision (b)(1) 
provides the Board of Governors with broad authority to establish “minimum standards” 
regarding the general operation of community colleges.   

                                                 
64 Exhibit C, Chancellor’s Office Comments on Test Claim 02-TC-31, dated March 11, 2004,  
p. 4. 
65 Exhibit F, Claimant Response to Chancellor’s Office Comments on Test Claim, 02-TC-31, 
supra, p. 8. 
66 Estate of Griswold, supra, 25 Cal.4th at pgs. 910-911. 
67 Campbell v. Zolin (1995) 33 Cal.App.4th 489, 497.  
68 American Heritage Dictionary (new college ed. 1979) p. 1256. 
69 American Heritage Dictionary (new college ed. 1979) p. 277. 
70 Id. at p. 12.  (Emphasis added.) 
71 Id. at p. 13. 
72 Education Code section 70901, subdivision (b)(1).  (Emphasis added.) 
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Although the language of Education Code section 70901, subdivision (b)(6), also provides the 
Board of Governors with broad authority to establish “minimum conditions” entitling districts to 
receive state aid, within the regulations that implement subdivision (b)(6) the Board of 
Governors has chosen to limit the scope of what constitutes a “minimum condition.”  California 
Code of Regulations, title 5, section 51000, which sets forth the scope of what constitutes 
minimum conditions established by the Board of Governors pursuant to Education Code  
section 70901, subdivision (b)(6), provides: 

The provisions of this Chapter are adopted under the authority of Education Code 
Section 70901(b)(6) and comprise the rules and regulations fixing and affirming 
the minimum conditions, satisfaction of which entitles a district maintaining 
community colleges to receive state aid for the support of its community colleges.  
(Emphasis added.) 

Based on the plain language of section 51000, the scope of what “comprise[s] the rules and 
regulations fixing and affirming the minimum conditions, satisfaction of which entitles a 
district…to receive state aid…” is limited to the “provisions of this Chapter.”  The “Chapter” 
referenced in section 51000, consists of California Code of Regulations, title 5, sections 51000, 
51002, 51004, 51006, 51008, 51012, 51014, 51016, 51018, 51020-51025, 51027, 51100, and 
51102.  As a result, pursuant to the plain language of section 51000, 121 of the 141 California 
Code of Regulation sections, the 27 Education Code sections73 and the executive order pled by 
the claimants do not constitute “minimum conditions” established pursuant to Education Code 
section 70901, subdivision (b)(6).  According to the plain language of section 51000, only 
California Code of Regulations, title 5, sections 51000, 51002, 51004, 51006, 51008, 51010, 
51012, 51014, 51016, 51018, 51020 – 51027, 51100, and 51102 comprise the rules and 
regulations fixing and affirming the minimum conditions, satisfaction of which entitles a 
community college district to receive state aid. 

The Office of Administrative Law, however, issued a Nomenclature Cross-Reference for title 5 
of the California Code of Regulations,74 effective April 1, 1990, that provides: 

Effective April 1, 1990, the Office of Administrative Law authorized the 
renaming of the hierarchical headings used within the Titles of the California 
Code of Regulations.  Until the agencies implement these changes in their 
regulations, use the following Cross-Reference Table for the new organizational 
headings used in this Title.75 

The Cross-Reference Table then provides that “Part” should be read as “Division,” “Division” as 
“Chapter,” “Chapter” as “Subchapter,” “Subchapter” as “Article,” “Article” as “Subarticle,” and 
“Section” remains as “Section.”   

California Code of Regulations, title 5, sections 51000, 51002, 51004, 51006, 51008, 51010, 
51012, 51014, 51016, 51018, 51020-51027, 51100, and 51102, are located under “Chapter 2. 
Community College Standards.”  “Chapter 2. Community College Standards” consists of two 
subchapters, “Subchapter 1. Minimum Conditions,” and “Subchapter 2. Investigation and 
                                                 
73 The Education Code sections pled by the claimants also cannot constitute “minimum 
conditions” established by the Board of Governors because the Board of Governors lack the 
authority to adopt Education Code sections.   
74 Nomenclature Cross-Reference was issued under the authority of the Office of Administrative 
Law pursuant to Government Code sections Government Code section 11344. 
75 Office of Administrative Law, Nomenclature Cross Reference, effective April 1, 1990.  
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Enforcement of Minimum Conditions.”  “Subchapter 1. Minimum Conditions” consists of 
sections 51000, 51002, 51004, 51006, 51008, 51010, 51012, 51014, 51016, 51018, and 51020-
51027.  “Subchapter 2. Investigation and Enforcement of Minimum Conditions” consists of 
sections 51100 and 51102.   

From a plain reading of section 51000 it is unclear whether the Board of Governors has 
implemented the changes in hierarchical headings in section 51000.  As a result, an ambiguity 
arises as to whether the provisions of “Chapter 2. Community College Standards” (Cal. Code 
Regs. §§ 51000 – 51102), or only the provisions of “Subchapter 1. Minimum Conditions,” (Cal. 
Code Regs. §§ 51000-51027), “comprise the rules and regulations fixing and affirming the 
minimum conditions … .”   

In order to determine whether the Board of Governors implemented the changes in hierarchical 
headings, it is necessary to look at the hierarchical headings and the language used in  
section 51000 prior to and after the effective date of the Nomenclature Cross-Reference for  
title 5.  Immediately prior to the effective date of the Nomenclature Cross-Reference for title 5, 
section 51000 was part of “Chapter 1. Minimum Standards,” while sections 51100 and 51102 
were part of “Chapter 2. Investigation and Enforcement of Minimum Standards.”76   

In 1991, “Chapter 1. Minimum Standards” and “Chapter 2. Investigation and Enforcement of 
Minimum Standards” were brought under “Chapter 2. Community College Standards” and were 
renamed to “Subchapter 1. Minimum Conditions” and “Subchapter 2. Investigation and 
Enforcement of Minimum Conditions” by the Office of Administrative Law.77  However, the 
language of section 51000 continued to provide, before and after the effective date of the 
Nomenclature Cross-Reference, “The provisions of this chapter … .”78  As a result, it is evident 
that the Board of Governors has not implemented the changes in hierarchical headings in regard 
to section 51000, and thus, pursuant to the Nomenclature Cross-Reference for title 5, “Chapter” 
should be read as “Subchapter,” and thus, limiting the scope of what constitutes a “minimum 
condition” established pursuant to Education Code section 70901, subdivision (b)(6), to 
“Subchapter 1.  Minimum Conditions.”    

Therefore, staff finds that the scope of what constitutes a “minimum condition,” pursuant to 
Education Code section 70901, subdivision (b)(6), is limited to California Code of Regulations, 
title 5, Chapter 2, Subchapter 1, sections 51000 – 51027.  Title 5, sections 51100 and 51102, 
which address the enforcement of the minimum conditions by the Chancellor’s Office, are 
outside the scope of what constitutes a “minimum condition” pursuant to Education Code section 
70901, subdivision (b)(6) and will be discussed later in this analysis.  Similarly, the remaining 
title 5 regulations pled by the claimants are outside of the scope of what constitutes a “minimum 
condition.”  Instead, these title 5 regulations were adopted under the broad authority to adopt 
minimum standards provided by Education Code section 70901, subdivision (b)(1), or by other 
legislation requiring the adoption of implementing regulations.  These regulations and the test 
claim statutes and executive order will be discussed later in this analysis.  

  

                                                 
76 California Code of Regulations, title 5, sections 51000 and 51100 (Register 83, No. 29  
(July 16, 1983)). 
77 California Code of Regulations, title 5, section 51000 and 51100 (Register 91, No. 23  
(June 7, 1991)).  
78 California Code of Regulations, title 5, section 51000 has underwent subsequent amendments, 
and still provides that the “provisions of this chapter … .” 
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b. California Code of Regulations, title 5, sections 51000, 51002, 51004, 51006, 
51008, 51012, 51014, 51016, 51018, 51020, 51021, 51022, 51023, 51023.5, 
51023.7, 51024, 51025, and 51027 do not impose any state-mandated activities. 

This section addresses California Code of Regulations, title 5, sections 51000, 51002, 51004, 
51006, 51008, 51012, 51014, 51016, 51018, 51020, 51021, 51022, 51023, 51023.5, 51023.7, 
51024, 51025, and 51027.  These regulations, established pursuant to Education Code  
section 70901, subdivision (b), set forth the minimum conditions, satisfaction of which entitles 
community college districts to receive state aid.  These conditions cover the following areas of 
basic operation:  standards of scholarship, degrees and certificates, open courses, comprehensive 
plans, student fees, approval of new colleges and educational centers, accreditation, counseling 
programs, objectives, curriculum, instructional programs, faculty, staff, students, matriculation 
services, full-time/part-time faculty, and transfer centers.   

In reference to sections 51000-51027, section 51000 provides: 

The provisions of this [Subchapter] [sections 51000-51027] are adopted under the 
authority of Education Code Section 70901(b)(6) and comprise the rules and 
regulations fixing and affirming the minimum conditions, satisfaction of which 
entitles a district maintaining community colleges to receive state aid for the 
support of its community colleges.79 

The Chancellor’s Office and the claimants both describe the language of section 51000 as 
providing that most of the regulations pled by the claimants80 establish minimum conditions for 
the receipt of state aid.81  Read in this manner, section 51000 conditions the receipt of state aid 
by community college districts on compliance with the minimum conditions.  The resulting 
implication is that a failure to comply with the minimum conditions results in forgoing the 
receipt of state aid.   

It is generally recognized that an agency’s interpretation of its own regulations becomes of 
controlling weight unless the agency’s interpretation is plainly erroneous or inconsistent with the 
regulation.82  In addition, an agency does not acquire special authority to interpret its own words 
when, instead of using its expertise and experience to formulate a regulation, it has elected 
merely to paraphrase the statutory language which it aims to implement.83  California Code of 
Regulations, title 5, section 51000 paraphrases Education Code section 70901, subdivision 
(b)(6), which provides that the Board of Governors are to, “[e]stablish minimum conditions 
entitling districts to receive state aid for support of community colleges.”84  However, contrary to 
the plain language of section 51000 and Education Code section 70901, subdivision (b)(6), the 

                                                 
79 California Code of Regulations, title 5, section 51000 (Register 95, No. 15 (April 14, 1995)).   
80 Exhibit C, Chancellor’s Office Comments on 02-TC-31, supra; Exhibit D, Chancellor’s Office 
Comments on 02-TC-25, supra, pages 8-10; and Exhibit B, Test Claim Filing and Attachments 
for 02-TC-31.   
81 Exhibit C, Chancellor’s Office Comments on 02-TC-31, dated March 11, 2004; Chancellor’s 
Office Comments on 02-TC-25, dated March 16, 2004, p. 8 -10; Test Claim 02-TC-31.   
82 U.S. v Larionoff (1977) 431 U.S. 864, 872. 
83 Gonzales v. Oregon (2006) 546 U.S. 243, 257. 
84 Emphasis added.  



 33

Chancellor’s Office response to the test claim appears to have interpreted the language of section 
51000 as requiring compliance with the minimum conditions in order to receive state aid.85   

When interpreting regulations, if the terms of the regulation are unambiguous, the plain meaning 
of the language governs, and an intent that cannot be found in the words of the regulation cannot 
be found to exist.86  Additionally, an interpretation of a regulation should not render any 
language mere surplusage, and the language must be considered in the context of the regulatory 
framework as a whole.87   

The plain language of section 51000 indicates that sections 51000-51027 are minimum 
conditions, “satisfaction of which entitles” a community college district to state aid.  In addition, 
the plain language of section 51000 does not preclude a community college district which has 
not satisfied the minimum conditions, and therefore is not entitled to state aid, from receiving 
state aid.  As discussed below, the Chancellor is authorized to take various actions if a district is 
found to not be in compliance with the minimum conditions.  All of the actions the Chancellor 
may take allow for the continued receipt of state aid by community college districts.  The intent 
that a community college that is not in compliance with the minimum conditions must forgo all 
state aid cannot be found to exist absent language indicating such intent.  As a result, section 
51000 provides only that satisfaction of the minimum conditions leads to an entitlement to state 
aid by a community college district. 

In addition, interpreting section 51000 as providing that sections 51000-51027 constitute 
minimum conditions for the receipt of state aid, would render the language of section 51000 that 
provides, “…satisfaction of which entitles…” unnecessary and mere surplusage.  Giving effect to 
the usual and ordinary import of this language leads to an interpretation that satisfaction of the 
minimum conditions results in an entitlement to receive state aid.   

The plain language interpretation of section 51000 is also consistent with the regulatory scheme 
regarding minimum conditions.  California Code of Regulations, title 5, section 51102, which 
addresses enforcement of the minimum conditions by the Chancellor, provides that after the 
Chancellor has notified a district of the Chancellor’s finding of the district’s noncompliance, and 
the district has responded or the time for a response has lapsed, the Chancellor shall take one or 
more of the following actions: 

(1) accept in whole or part the district’s response regarding noncompliance; 

(2) require the district to submit and adhere to a plan and timetable for achieving 
compliance as a condition for continued receipt of state aid; 

(3) withhold all or part of the district’s state aid.  The amount of withholding shall 
be related to the extent and gravity of noncompliance and shall require approval 
of the Board of Governors.  

The Chancellor has discretion on which action or actions to take upon a finding that a 
community college district is not in compliance with the “minimum conditions.”  Each of these 
actions that the Chancellor is authorized to take allow for the possible provision of state aid to a 
community college district.  Accordingly, even if the Chancellor finds a community college 
district to be in noncompliance with title 5, sections 51000-51027, a community college district 
may receive state aid.  Thus, compliance with the minimum conditions (Cal. Code Regs., tit. 5,  

                                                 
85 Exhibit C, Chancellor’s Office Comments on 02-TC-31, supra. 
86 Riebe v. Budget Financial Corp. (1968) 264 Cal.App.2d 576, 585.   
87 Fontana Unified School Dist. v. Burman (1988) 45 Cal.3d 208, 218. 



 34

§§ 51000-51027) is a downstream activity of becoming entitled to receive state aid.  As a result, 
pursuant to Kern High School Dist., the underlying issue that must be addressed to determine 
whether title 5, sections 51000-51027, mandate any activities is whether community college 
districts are mandated to become entitled to receive state aid, and not whether community 
college districts are mandated to receive state aid as discussed by the Chancellor’s Office and the 
claimants.88    

Pursuant to Kern High School Dist., the Commission must look at the underlying program to 
determine if a claimant’s participation in the underlying program is legally compelled.  In 
addition, the court in Kern High School Dist. left open the possibility that a state mandate might 
be found in circumstances of practical compulsion, where a local entity faced certain and severe 
penalties as a result of noncompliance with a program that is not legally compelled.  The court in 
Dept of Finance v. Commission on State Mandates (POBRA) (2009) 170 Cal.App.4th 1355, 
explained further that a finding of “practical compulsion” requires a concrete showing in the 
record that a failure to engage in the activity/activities at issue will result in certain and severe 
penalties.89 

Here, there is nothing in the governing statutes, regulations, or in the record that indicates that 
community college districts are required to become entitled to state aid.  As a result, pursuant to 
Kern High School Dist. community college districts do not face legal compulsion to become 
entitled to state aid.  In addition, as discussed above, even if the Chancellor finds a community 
college district to be in noncompliance with the minimum conditions (Cal. Code Regs., tit. 5, §§ 
51000-51027), and therefore not entitled to receive state aid, the district may still receive state 
aid.  If a district’s state aid is withheld, there being no evidence in the record that this has 
occurred, the extent of any withholding is uncertain.  Thus, there is no concrete showing in the 
record that community college districts face certain and severe penalties as a result of not 
becoming entitled to receive state aid, and as a result, districts do not face practical compulsion 
to comply with title 5, sections 51000, 51002, 51004, 51006, 51008, 51012, 51014, 51016, 
51018, 51020, 51021, 51022, 51023, 51023.5, 51023.7, 51024, 51025, and 51027, as “minimum 
conditions.”90 

As a result, staff finds that California Code of Regulations, title 5, sections 51000, 51002, 51004, 
51006, 51008, 51012, 51014, 51016, 51018, 51020, 51021, 51022, 51023, 51023.5, 51023.7, 

                                                 
88 Exhibit C, Chancellor’s Office Comments on 02-TC-31, supra, p. 2; Exhibit D, Chancellor’s 
Office Comments on 02-TC-25, supra, p. 9 – 10; Exhibit E, Clamaint Response to Chancellor’s 
Office Comments on Test Claim, 02-TC-25, supra, p. 13; and Exhibit F, Claimant Response to 
Chancellor’s Office Comments on Test Claim, 02-TC-31, supra, pgs. 3-7. 
89 POBRA, supra, 170 Cal.App.4th at pgs. 1366-1369. 
90 California Code of Regulations, title 5, section 51025, directs community college districts to 
use specified funding (i.e. growth revenues and program improvement allocations) to increase 
full-time faculty numbers.  A failure to achieve a specific increase in full-time faculty numbers 
using growth revenues and program improvement allocations, as determined by the Chancellor, a 
district’s revenue is reduced by the “average replacement costs” times the deficiency in the 
number of full-time faculty.  The revenue that is “taken,” however, is redirected to community 
college districts for other purposes.  See California Code of Regulations, title 5, section 51025, 
subdivision (d) (Register 2000, No. 26).  See also, Exhibit _, Test Claim 02-TC-31, supra, at  
p. 115-116, in which the claimants state that “districts that fail to meet or maintain the full-time 
faculty ratios shall have their revenues reduced by the amount computed by the Chancellor, and 
those funds shall be utilized by the district, …, for the purposes of faculty and staff.” 
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51024, 51025, and 51027 do not impose any state-mandated activities upon community college 
districts, and therefore do not mandate a new program or higher level of service subject to article 
XIII B, section 6 of the California Constitution.   

c. The regulations providing for the investigation and enforcement of minimum 
conditions do not impose any state-mandated activities (Cal. Code Regs., tit. 5, §§ 
51100 and 51102) 

This section addresses the investigation and enforcement of the minimum conditions, satisfaction 
of which entitles a district to receive state aid for the support of its community colleges.   

Section 51100, subdivision (a), requires the Chancellor to review each community college at 
least once every seven years “to determine whether it has met the minimum conditions contained 
in Subchapter 1 (commencing with Section 51000) of Chapter 2.”  Subdivision (b) requires the 
Chancellor to inform the chief executive officer of a district if the Chancellor determines that a 
visit to a college in the district is necessary to investigate compliance.  In addition, the 
Chancellor is required to specify the particular minimum conditions which will be investigated. 

The plain language of section 51100 does not require community college districts or community 
colleges to engage in any activities.  Rather, the plain language sets forth the duty of the 
Chancellor to review whether each community college has met the minimum conditions 
satisfaction of which entitles a district to receive state aid for the support of its community 
colleges.  As a result, staff finds that California Code of Regulations, title 5, section 51100 does 
not impose any state-mandated activities on community college districts or colleges.  

Section 51102 requires the Chancellor to notify the chief executive officer of a district in writing 
if a review conducted pursuant to section 51100 discloses that a college in the district is not in 
compliance “with the provisions of Subchapter 1 (commencing with Section 5110091) of  
Chapter 2.”  In addition, the Chancellor is required to request an official written response from 
the district by a date which the Chancellor is to specify.  Subdivision (b) of section 51102 
provides that after the Chancellor has received the district’s response or if the time for a response 
has lapsed, the Chancellor is required to take one or more of the following actions: 

(1) accept in whole or part the district’s response regarding noncompliance; 

(2) require the district to submit and adhere to a plan and timetable for achieving 
compliance as a condition for continued receipt of state aid; 

(3) withhold all or part of the district’s state aid.  The amount of withholding shall 
be related to the extent and gravity of noncompliance and shall require approval 
of the Board of Governors.92  

Subdivision (c) of section 51102 requires the Chancellor to report to the Board of Governors on 
any of the above actions taken.  If the Chancellor decides to withhold all or a portion of a 
district’s state aid, the Chancellor shall inform and obtain the approval of the Board prior to the 
withholding.   

The claimants allege that community college districts are required to:  (1) adopt and implement 
policies and procedures to comply with any enforcement orders that the Chancellor may issue to 
                                                 
91 The intended citation is to California Code of Regulations, title 5, section 51000, as 
“Subchapter 1 of Chapter 2” does not commence with section 51100.  In addition, there are no 
activities in section 51100 directed at community college districts such that a district would be 
required to comply with its provisions. 
92 California Code of Regulations, title 5, section 51102, subdivision (b). 
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the district regarding district compliance with the “minimum conditions” (pursuant to Cal. Code 
Regs., tit. 5, § 51102); (2) prepare and submit to the Chancellor an official written response by a 
date specified by the Chancellor (pursuant to Cal. Code Regs., tit. 5, § 51102, subd. (a)); and  
(3) prepare, submit, and implement a plan and timetable for achieving compliance as a condition 
for continued receipt of state aid if the Chancellor requires (pursuant to Cal. Code Regs., tit. 5,  
§ 51102, subd. (b)).93  However, based on the plain language of section 51102, community 
college districts are not required to engage in any of these activities. 

Upon a plain reading of section 51102, there is no language in the section that requires 
community college districts to implement policies and procedures to comply with enforcement 
orders that the Chancellor may issue.  Thus, section 51102 does not impose a state mandate to 
implement policies and procedures to comply with enforcement orders that the Chancellor may 
issue.   

In addition, although section 51102, subdivision (a), requires that the Chancellor request an 
official written response from a district found to be in noncompliance with the “minimum 
conditions,” the plain language of section 51102 does not include a requirement on districts to 
prepare and submit an official written response to the Chancellor.  In fact, subdivision (b) of 
section 51102 provides that the Chancellor can only take action “[a]fter receiving the district’s 
written response, or after the time for response has lapsed … .”94  Thus, not only does the 
language of section 51102 not require community college districts to prepare and submit an 
official written response, the language of section 51102 acknowledges the possibility of a 
district’s failure to submit an official written response.  As a result, section 51102 does not 
impose a state mandate to prepare and submit an official written response to the Chancellor.   

Also, the plain language of section 51102, subdivision (b), does not impose any activities on 
community college districts.  Instead, section 51102 provides the Chancellor authority to pursue 
various courses of actions if the Chancellor makes a determination that a community college 
district is not in compliance with the minimum conditions.  No actual action by a community 
college district is required by section 51102, subdivision (b).    

As a result, staff finds that California Code of Regulations, title 5, section 51102 does not impose 
any state-mandated activities on community college districts or colleges. 

d. The pre-existing duty of community college districts to comply with the 
“minimum standards” adopted by the Board of Governors does not preclude a 
finding of a new program or higher level of service regarding a new regulation 
adopted as a “minimum standard” that requires new activities.   

The Chancellor’s Office argues that the “…minimum standards of the Board of Governors do not 
constitute a new program or higher level of service if the Board of Governors was statutorily 
obligated to set minimum standards in these areas prior to 1975.”95  The Chancellor’s Office 
cites as its authority the California Attorney General’s opinion number 99-1214.96  As relevant to 
this discussion, opinion number 99-1214 addresses the following question: 

                                                 
93 Exhibit B, Test Claim 02-TC-31, p. 381.   
94 California Code of Regulations, title 5, section 51102, subdivision (b).   
95 Exhibit C, Chancellor’s Office Comments on 02-TC-31, supra, pgs. 3-5. 
96 83 Ops.Cal.Atty.Gen. 111 (2000). 
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When a local agency brings a particular juvenile facility into compliance with the 
minimum standards established by the Board of Corrections, is the state required 
to reimburse the local agency for the costs incurred in meeting the standards? 

The Attorney General found that local agencies are not entitled to reimbursement, pursuant to 
article XIII B, section 6 of the California Constitution, for bringing a juvenile detention facility 
into compliance with the “minimum standards” established by the Board of Corrections.97  The 
Attorney General reasoned that the minimum standards adopted by the Board of Corrections 
establish what constitutes a “suitable” place for the detention of minors.  In addition, counties 
have been required to maintain a “suitable” place for the detention of minors prior to 1975, and 
setting the minimum standards for what is “suitable” does not create a “higher” level of service 
because it has long been the level of service that has been required of local agencies.98  The 
Attorney General notes that the minimum standards set by the Board of Corrections for local 
detention facilities reflect constitutional requirements.99   

The Chancellor’s Office argues that similarly the Board of Governors were required to establish 
“minimum standards” for the formation, operation, and governing of a community college prior 
to 1975, and that community college districts have been obligated to adhere to these “minimum 
standards” prior to 1975.100  The Chancellor’s Office concludes that pursuant to the Attorney 
General’s analysis, “such minimum standards cannot be the basis for a mandate claim.”101 

Although an opinion of the Attorney General is entitled to great weight, it is not controlling legal 
authority.102  Without making a finding on the specific statutes analyzed by the Attorney 
General, the application of the Attorney General’s opinion in this instance would be contrary to 
the intent of article XIII B, section 6 of the California Constitution and prior case law.   

Article XIII B, section 6 of the California Constitution was intended to preclude the state from 
shifting to local agencies and school districts the financial responsibility for providing public 
services in view of the restrictions on the taxing and spending power of local entities under 
article XIII B and article XIII A of the California Constitution.103  The intent of  
article XIII B, section 6, would be violated if the state, through the Board of Governors, could 
avoid reimbursing community college districts for individual regulations that impose a “new 
program or higher level of service” by simply adopting those regulations as part of the 
“minimum standards.” 

In addition, in Long Beach Unified School Dist., the Long Beach Unified School District sought 
reimbursement for regulations which required certain school districts to develop and adopt plans 
for the alleviation and prevention of racial and ethnic segregation of minority students in the 
district.104  The state argued that the regulations did not mandate a new program or higher level 

                                                 
97 Ibid.   
98 Id. at p. 119. 
99 Ibid.   
100 Exhibit C, Chancellor’s Office Comments on 02-TC-31, supra, at pgs. 3-4. 
101 Id. at p. 5. 
102 Department of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Bd. (2002) 
100 Cal.App.4th 1066, 1075. 
103 Lucia Mar, supra, 44 Cal.3d 830, 835-836. 
104 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d 155. 
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of service because school districts have a pre-existing constitutional duty to make an effort to 
eliminate racial segregation in public schools.105  The court, however, found that specific 
requirements imposed by the state to ensure compliance with this constitutional duty constituted 
a “higher level of service.”106  Thus, even with a pre-existing duty to adhere to constitutional 
requirements or minimum standards established by a state governing agency, a new specific 
requirement added to the constitutional requirements or minimum standards could result in a 
reimbursable state mandate if the new requirement increases the level of service to the public.   

To the extent that any of the remaining regulations pled by the claimants constitute “minimum 
standards” and impose any state-mandated increases to the level of service to the public, staff 
finds that the pre-existing duty of community college districts to comply with the “minimum 
standards” adopted by the Board of Governors does not preclude a finding of a new program or 
higher level of service.  

(3) Approval of New Colleges and Educational Centers (Cal. Code Regs., tit. 5, §§ 
55825, 55827, 55828, 55829, 55830, and 55831) 

This section addresses title 5, sections 55825 and 55827-55831.  These regulations set forth the 
process to obtain the Board of Governors’ approval of a community college district’s proposed 
new college or educational center.   

a. Title 5, sections 55825, 55827, 55828, 55829, 55830, and 55831, do not impose 
state-mandated activities.   

Section 55825 sets forth the responsibilities of a district’s governing board seeking approval of a 
proposed new college or educational center.  Section 55825 provides: 

The governing board of a community college district planning the formation of a 
new college or educational center as defined in section 55827 shall employ and 
comply with the standards contained in sections 55829, 55830 and 55831. 

Section 55827 sets forth the definitions of “college” and “educational center” as used by  
sections 55825-55831.  Section 55828 sets forth the responsibilities of the Chancellor’s Office 
and Board of Governors in the approval process.  In addition, section 55828 further specifies the 
responsibilities of community college districts that are planning the formation of a new college 
or educational center.  If a community college district is planning a new college or educational 
center, section 55828 requires the district to prepare and submit to the Chancellor’s Office a 
proposal that “should contain at least” the following elements:  (1) an assessment of needs and 
preferences, (2) an identification of objectives, and (3) an analysis of alternative delivery 
systems.  Sections 55829, 55830 and 55831 specify what these three elements must contain.   

Read in the context of the whole regulatory scheme rather than individual parts or words 
standing alone,107 sections 55825, 55827, 55828, 55829, 55830, and 55831 do not impose any 
mandated activities on community college districts.  As noted above, section 55825 et seq. sets 
forth requirements for a community college district planning the formation of a new college or 
educational center.  However, pursuant to Kern High School Dist. a requirement resulting from 
an underlying discretionary decision does not constitute a state-mandated activity.  Here, the 
initial decision to create a new college or educational center, which triggers any activities 

                                                 
105 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d at pgs. 172-
173. 
106 Id. at p. 173. 
107 Fontana Unified School Dist. v. Burman, supra, 45 Cal.3d at p. 218. 
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required by section 55825-55831, is left to the discretion of the community college district.  As a 
result, staff finds that California Code of Regulations, title 5, sections 55825, 55827, 55828, 
55829, 55830, and 55831 do not impose state-mandated activities subject to article XIII B, 
section 6 of the California Constitution.   

(4) Master Plans for Academics (Cal. Code Regs., tit. 5, §§ 55401, 55402, 55403, and 
55404) 

This section addresses regulations regarding the preparation of a community college district’s 
educational master plan.   

a. Not all of the statutes and regulations in the “Master Plans for Academics” 
impose state-mandated activities. 

Educational Master Plan (Cal. Code Regs., tit. 5, §§ 55401, 55402, 55403, and 55404) 

Sections 55401-55404 address the establishment of a community college district’s current and 
long range educational plans for each community college within the district and for the district as 
a whole.  The plain language of sections 55401-55404 require community college districts to 
engage in the following activities: 

1. Establish policies for, and approve, current and long range educational plans and 
programs for each community college that the district maintains and for the district as a 
whole.  (Cal. Code Regs., tit. 5, § 55401.) 

2. Submit to the chancellor an educational master plan for each community college that it 
maintains and for the district as a whole on or before November 1 of each year.  (Cal. 
Code Regs., tit. 5, § 55402.) 

3. Modify and bring up to date annually each educational master plan.  (Cal. Code Regs.,  
tit. 5, § 55402.) 

4. Submit each educational master plan on a form provided by the Chancellor and with 
information required by the Chancellor.  (Cal. Code Regs., tit. 5, § 55403.) 

5. Include in each educational master plan the educational objectives of the community 
college or district and the future plans for transfer programs, occupational programs, 
continuing education courses, and remedial and developmental programs.  (Cal. Code 
Regs., tit. 5, § 55404.) 

6. Include in each educational master plan, plans for the development and expansion of 
ancillary services, including services in the library and for counseling, placement, and 
financial aid on the basis of current and future enrollment.  (Cal. Code Regs., tit. 5,  
§ 55404.) 

b. The activities mandated by California Code of Regulations, title 5, section 55401, 
55402, 55403, and 55404, do not constitute a reimbursable new program or higher 
level of service 

In order to be reimbursable under article XIII B, section 6, of the California Constitution, 
sections 55401, 55402, 55403, and 55404 have to have been adopted on or after 1975.108  The 
claimants have pled sections 55401, 55402, 55403, and 55404 as added in 1971 and last 
amended in 1991.  However, the language of sections 55401, 55402, 55403, and 55404 has 
remained unchanged since the adoption of the sections in 1971.  As a result, staff finds that the 
activities mandated by California Code of Regulations, title 5, sections 55401, 55402, 55403, and 
                                                 
108 Government Code section 17514. 
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55404 do not constitute a new program or higher level of service subject to article XIII B, section 
6 of the California Constitution.   

(5) Faculty Participation in District and College Governance (Cal. Code Regs., tit. 5, 
§§ 53200, 53202-53204, and 53207) 

This section discusses title 5, sections 53200, 53202-53204, and 53027, which addresses faculty 
participation in district and college governance through the formation of academic senates.  
Section 53200 contains the definitions of terms used in the title 5 regulations pled in this section 
of the analysis.  Sections 53202 and 53203 provide for the formation of academic senates and the 
adoption of policies by the district delegating authority and responsibilities to an academic 
senate.  Section 53204 sets forth the Board of Governors’ intent in regard to the title 5 
regulations pled in this section of the analysis.  Section 53207 addresses the release of faculty 
members to serve on the Academic Senate of the California Community Colleges (ASCCC).   

a. Title 5, sections 53202, 53203, and 53207, impose state-mandated activities 

Formation and Powers of an Academic Senate (Cal. Code Regs., tit. 5, §§ 53202 and 53203) 

In order to provide faculty with a formal and effective procedure for participating in the 
formation and implementation of district policies on academic and professional matters, title 5, 
section 53201, authorizes the formation of academic senates at the college or district level.  
Section 53202 provides that the formation of an academic senate occurs by a vote to form an 
academic senate by the full-time faculty of a community college or district.109  After the 
formation of the college or district academic senate, the district must recognize the academic 
senate and authorize the academic senate to engage in specific activities.  Section 53203, requires 
community college districts to establish policies for the delegation of specific authority and 
responsibilities to the academic senates upon the formation of the academic senates.  Reading 
section 53201 in context with section 53202, it is clear that the initial decision to establish a 
college or district academic senate lies with the faculty of the colleges and is not a decision made 
by the district itself.  As a result, if the faculty of a college chooses to establish an academic 
senate, the district is mandated by the plain language of the regulations to recognize the 
academic senate and establish policies for the delegation of specific authority and 
responsibilities.   

Pursuant to the above discussion, staff finds that title 5, sections 53202 and 53203, impose the 
following state-mandated activities: 

1. Recognize the college or district-wide academic senate formed by the full-time faculty 
(or part-time faculty in the absence of any full-time faculty in the college) and authorize 
the faculty to: 

a. Fix and amend by vote of the full-time faculty the composition, structure, and 
procedures of the academic senate, and  

b. Provide for the selection, in accordance with accepted democratic election 
procedures, the members of the academic senate.  (Cal. Code Regs., tit. 5,  
§ 53202 (Register 90, No. 49).) 

2. Adopt policies for appropriate delegation of authority and responsibility to its college or 
district academic senate. 

                                                 
109 California Code of Regulations, title 5, section 53202, subdivision (e), provides for the 
formation of an academic senate by part-time faculty in the event that a college does not have 
any full-time faculty.   
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Policies must provide, at a minimum, that the governing board or its designees will 
consult collegially with the academic senate when adopting policies and procedures on 
academic and professional matters.  (Cal. Code Regs., tit. 5, § 53203, subd. (a)  
(Register 94, No. 38).) 

3. Consult collegially with representatives of the academic senate when adopting the 
policies for appropriate delegation of authority and responsibility to its college or district 
academic senate pursuant to California Code of Regulations, title 5, section 53202, subd. 
(a).  (Cal. Code Regs., tit. 5, § 53203, subd. (b) (Register 94, No. 38).) 

4. Adopt procedures for responding to recommendations of the academic senate that 
incorporate the following: 

a. In instances where the governing board elects to rely primarily upon the advice 
and judgment of the academic senate, the recommendations of the senate will 
normally be accepted, and only in exceptional circumstances and for compelling 
reasons will the recommendation not be accepted.  If a recommendation is not 
accepted, the governing board or its designee, upon request of the academic 
senate, shall promptly communicate its reasons in writing to the academic senate. 
(Cal. Code Regs., tit. 5, § 53203, subd. (d)(1) (Register 94, No. 38).) 

b. In instances where the governing board elects to provide for mutual agreement 
with the academic senate, and agreement has not been reached, existing policy 
shall remain in effect unless continuing with such policy exposes the district to 
legal liability or causes substantial fiscal hardship.  In cases where there is no 
existing policy, or in cases where the exposure to legal liability or substantial 
fiscal hardship requires existing policy to be changed, the governing board may 
act, after a good faith effort to reach agreement, only for compelling legal, fiscal, 
or organizational reasons.  (Cal. Code Regs., tit. 5, § 53203, subd. (d)(2)  
(Register 94, No. 38).) 

Scope of Regulations (Cal. Code Regs., tit. 5, § 53204) 

Title 5, section 53204, provides the Board of Governors’ intent to limit the application of title 5, 
section 53200 et seq.  Specifically, section 53204 provides: 

Nothing in [Cal. Code Regs., tit. 5, § 53200 et seq.] shall be construed to impinge 
upon the due process rights of faculty, nor to detract from any negotiated 
agreements between collective bargaining representatives and district governing 
boards.  It is the intent of the Board of Governors to respect agreements between 
academic senates and collective bargaining representatives as to how they will 
consult, collaborate, share, or delegate among themselves the responsibilities that 
are or may be delegated to the academic senate pursuant to these regulations.  

As can be seen by the language quoted above, section 53204 does not impose any mandated 
activities on community college districts.   

Release or Reassignment of Faculty Members to the Academic Senate of the California 
Community Colleges (ASCCC) (Cal. Code Regs., tit. 5, § 53207) 

The ASCCC has been established through ratification by local academic senates, and that the 
ASCCC is recognized by the Board of Governors as the representative of community college 
academic senates before the Board of Governors.110  The purpose of the ASCCC is to provide 

                                                 
110 California Code of Regulations, title 5, section 53206. 
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community college faculty with a formal and effective procedure for participating in the 
formation of state policies on academic and professional matters.   

Title 5, section 53207, provides for the release or reassignment of faculty members elected to 
serve as president and vice president of the ASCCC, and for the reimbursement of the districts 
employing the faculty members elected by the ASCCC.  However, section 53207 also provides, 
“This section shall only be operative during any fiscal year in which sufficient funds are 
provided therefore to the ASCCC in the annual Budget Act for that fiscal year or other 
legislation.”111  Thus, any required activities found in section 53207 are only operative when the 
activities are fully funded.  In the event that insufficient funds are provided, section 53207 is not 
operative and therefore none of the activities in section 53207 are required.  As a result, section 
53207 does not impose reimbursable state-mandated activities.   

b. The activities mandated by California Code of Regulations, title 5, sections 
53202, 53203, and 53207, constitute new programs or higher levels of service 
subject to article XIIIB, section 6 of the California Constitution. 

To constitute a “new program or higher level of service” the activities must carry out the 
governmental function of providing a service to the public, or impose unique requirements on 
local governments that do not apply to all residents and entities in the state in order to implement 
a state policy.112  In addition, the requirements must be new in comparison with the pre-existing 
scheme and must be intended to provide an enhanced service to the public.113  To make this 
determination, the requirements must initially be compared with the legal requirements in effect 
immediately prior to its enactment.114 

The activities mandated by title 5, sections 53202, 53203, and 53207, constitute a “program” 
within the meaning of article XIII B of the California Constitution by carrying out the 
governmental function of education through providing an avenue for faculty to participate in the 
formation of state policies on academics and professional matters.   

The claimants have pled title 5, section 53202, as last amended in 1990.115  Section 53202 
mandates community college districts to engage in the following activity: 

Recognize the college or district-wide academic senate formed by the full-time 
faculty (or part-time faculty in the absence of any full-time faculty in the college) 
and authorize the faculty to: 

a. Fix and amend by vote of the full-time faculty the composition, structure, 
and procedures of the academic senate, and  

                                                 
111 California Code section 53207, subdivision (f).  During the fiscal year in which the 
reimbursement period for this test claim begins (2001-2002 fiscal year), $497,000 was provided 
for reimbursement per California Code of Regulations, title 5, section 53207 (see, the 2001-02 
Budget Act line-item 6870-101-0001, schedule (13)).  
112 County of Los Angeles, supra, 43 Cal.3d 46, 56.   
113 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835.   
114 Ibid.   
115 Exhibit B, Test Claim 02-TC-31, page 89.  This date coincides with Register 90, number 49.  
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b. Provide for the selection, in accordance with accepted democratic election 
procedures, the members of the academic senate.  (Cal. Code Regs., tit. 5,  
§ 53202 (Register 90, No. 49).) 

However, since 1974, community college districts have been required to engage in this activity, 
and as a result, the activity mandated by title 5, section 53202, does not constitute a new program 
or higher level of service.116  

The claimants have pled title 5, section 53203, as added in 1990 and last amended in 1994; and 
section 53207, as added in 2003.117  Immediately prior to 1990 and 2003, community college 
districts were not required to engage in the activities mandated by sections 53203 and 53207, 
respectively.  As a result, the activities mandated by title 5, sections 53203 and 53207, constitute 
a new program or higher level of service subject to article XIII B, section 6 of the California 
Constitution.   

(i) Summary of state-mandated new program or higher level of service 

Pursuant to the above discussion, staff finds that the following activities relating to faculty 
participation in district and college governance constitute a state-mandated new program or 
higher level of service: 

1. Adopt policies for appropriate delegation of authority and responsibility to its college or 
district academic senate. 

Policies must provide, at a minimum, that the governing board or its designees will 
consult collegially with the academic senate when adopting policies and procedures on 
academic and professional matters.  (Cal. Code Regs., tit. 5, § 53203, subd. (a)  
(Register 94, No. 38).) 

2. Consult collegially with representatives of the academic senate when adopting the 
policies for appropriate delegation of authority and responsibility to its college or district 
academic senate pursuant to California Code of Regulations, title 5, section 53202, subd. 
(a).  (Cal. Code Regs., tit. 5, § 53203, subd. (b) (Register 94, No. 38).) 

3. Adopt procedures for responding to recommendations of the academic senate that 
incorporate the following: 

a. In instances where the governing board elects to rely primarily upon the advice 
and judgment of the academic senate, the recommendations of the senate will 
normally be accepted, and only in exceptional circumstances and for compelling 
reasons will the recommendation not be accepted.  If a recommendation is not 
accepted, the governing board or its designee, upon request of the academic 
senate, shall promptly communicate its reasons in writing to the academic senate. 
(Cal. Code Regs., tit. 5, § 53203, subd. (d)(1) (Register 94, No. 38).) 

b. In instances where the governing board elects to provide for mutual agreement 
with the academic senate, and agreement has not been reached, existing policy 
shall remain in effect unless continuing with such policy exposes the district to 
legal liability or causes substantial fiscal hardship.  In cases where there is no 
existing policy, or in cases where the exposure to legal liability or substantial 

                                                 
116 California Code of Regulations, title 5, section 53202, as added by Register 74, number 17 
(April 27, 1974).  
117 Exhibit B, Test Claim 02-TC-31, pages 89-90.  These dates coincide with Register 90,  
number 49; Register 94, number 38; and Register 2003, number 18. 
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fiscal hardship requires existing policy to be changed, the governing board may 
act, after a good faith effort to reach agreement, only for compelling legal, fiscal, 
or organizational reasons.  (Cal. Code Regs., tit. 5, § 53203, subd. (d)(2)  
(Register 94, No. 38).) 

(6) Full-time/Part-time Faculty Ratio (Ed. Code, §§ 87482.6 and 87482.7; and Cal. 
Code Regs., tit. 5, §§ 53300-53302, 53308-53312, and 53314)  

In 1988, the Legislature adopted Assembly Bill 1725 (A.B. 1725)118 with the intent to reform and 
improve community college education programs and the allocation of education funds to 
community colleges.  Included as part of these improvements was the initiation of “program-
based funding,” (Ed. Code, § 84750 et seq.) which the Legislature declared would more 
adequately and accountably fund the costs of providing community college education.119  The 
Legislature noted, however, that program-based funding would not be implemented until fiscal 
year 1991-1992.  As a result of the delayed implementation of program-based funding and the 
number of reforms community colleges were to face, the Legislature provided transitional 
funding for program improvements and mandates imposed as part of the A.B. 1725 reform that 
could operate until program-based funding was implemented.120   

One of the reforms to be funded by the transitional program improvement funds addressed the 
policy of the Board of Governors to have at least 75 percent of the hours of credit instruction in 
the California Community Colleges, as a system, should be taught by full-time instructors.121  To 
effectuate the reform the Legislature adopted Education Code sections 87482.6 in 1988 and 
87482.7 in 1991.122  Education Code section 87482.6 requires the Board of Governors to adopt 
regulations governing the percentage of full-time instructors employed by a district and specifies 
the content of the regulations.123  Education Code section 87482.7 addresses a related issue, 
requiring community college districts to adopt minimum condition regulations regarding the 
percentage of hours of credit instruction taught by full-time instructors.124   

                                                 
118 Statutes 1988, chapter 973. 
119 Education Code section 84755.   
120 Ibid. 
121 Education Code sections 87455, subdivision (b)(12); and 87482.6, added by Statutes 1988, 
chapter 973. 
122 Education Code sections 87482.6 (Stats. 1988, ch. 973); and section 87482.7 (Stats. 1991,  
ch. 1038). 
123 Education Code section 87482.6, subdivision (b).   
124 Education Code section 87482.7, subdivision (a).  Staff notes that Education Code section 
87482.7 directs the Board of Governors to establish “minimum standards” pursuant to 
“paragraph (6) of subdivision (b) of Section 70901;” however, section 70901, subdivision (b)(6), 
directs the Board of Governors to adopt “minimum conditions.”  Courts have held that, “where 
the context of a statute, or other considerations arising therefrom, show that a word was 
erroneously used by the legislature for another word which, if substituted, will harmonize the 
statute with its obvious purpose and intent, the statute will be read as though the intended word 
had been used.”  (Southern Pac. Co. v. Riverside County (1939) 35 Cal.App.2d. 380, 388.  Here, 
Education Code section 87482.7 cites directly to Education Code section 70901, subdivision 
(b)(6), which addresses “minimum conditions.”  In addition, Education Code section 87482.6, 
which was enacted prior to Education Code section 87482.7, directed the Board of Governors to 
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In 1990, the Board of Governors adopted California Code of Regulations, title 5, sections 53300 
et seq. to implement Education Code section 87482.6.125  These regulations largely restated the 
content of Education Code section 87482.6, by providing for the Chancellor’s calculation of full-
time faculty to be hired by districts using specific funding, and a specific reduction of funding 
for failing to hire the calculated amount.  In 1991, the Board of Governors adopted California 
Code of Regulations, title 5, section 51025, to implement Education Code section 87482.7.126  
By 2001, title 5, sections 51025 and 53300 et seq., had been amended to be read in conjunction 
with one another.  In effect, section 51025 directs community college districts to use growth and 
program improvement allocations to secure full-time faculty.  The number of faculty is to be 
determined by the Chancellor using the methods of calculation set forth in title 5,  
sections 53300-53314, which use the percentage of credit instruction hours taught by faculty as a 
factor.127   

a. Education Code sections 87482.6 and 87482.7, and California Code of 
Regulations, title 5, sections 53300-53302, 53308-53312, and 53314, do not 
impose any state-mandated activities 

In section 87482.6 the Legislature established a scheme governing the percentage of credit 
instruction taught by full-time instructors and linked the program improvement funds received by 
community college districts with the maintenance of the percentage.  Subdivision (a) of  
section 87482.6 directs community college districts that have less than 75 percent of their hours 
of credit instruction taught by full-time instructors to apply a portion of the program 
improvement allocation as follows: 

(1) Districts which, in the prior fiscal year, had between 67 percent and 75 percent 
of their hours of credit instruction taught by full-time instructors shall apply up to 
33 percent of their program improvement allocation as necessary to reach the 75 
percent standard.  If a district in this category chooses instead not to improve its 
percentage, the board of governors shall withhold 33 percent of the district's 
program improvement allocation. 

(2) Districts which, in the prior fiscal year, had less than 67 percent of their hours 
of credit instruction taught by full-time instructors shall apply up to 40 percent of 
their program improvement allocation as necessary to reach the 75 percent 

                                                                                                                                                             

adopt regulations governing the percentage of credit instruction taught by full-time faculty, but 
did not require these regulations to be adopted as minimum conditions.  Interpreting Education 
Code section 87482.7 as requiring the Board of Governors to adopt “minimum standards” 
instead of “minimum conditions” would be duplicative of Education Code section 87482.6.  
Thus, in context with the above it is clear that the Legislature intended Education Code section 
87482.7 to direct the Board of Governors to adopt “minimum conditions.” 
125 California Code of Regulations, title 5, section 53300 et seq. (Register 90, Nos. 32-37). 
126 California Code of Regulations, title 5, section 51025 (Register 91, No. 46).  California Code 
of Regulations, title 5, section 51025, has been found to not constitute a reimbursable state-
mandated new program or higher level of service in the “Minimum Conditions Entitling 
Community College Districts to State Aid” section of this analysis.   
127 Staff notes that it has already found that title 5, section 51025, does not impose any state-
mandated activities on community college districts, however, it is helpful to include a discussion 
of section 51025 for purposes of the below analysis.  See the “Minimum Conditions Entitling 
Community College Districts to State Aid” section of the test claim analysis. 
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standard.  If a district in this category chooses instead not to improve its 
percentage, the board of governors shall withhold 40 percent of the district's 
program improvement allocation.  Districts which maintain 75 percent or more of 
their hours of credit instruction taught by full-time instructors shall otherwise be 
free to use their program improvement allocation for any of the purposes specified 
in Section 84755.128 

Under Kern High School Dist., the Commission must look at the underlying program to 
determine if the claimant’s participation in the underlying program is voluntary or legally 
compelled.129  In addition, in order to make a finding of practical compulsion the claimant must 
face certain and severe penalties independent of the program funds at issue, and that a loss of the 
program funds at issue does not constitute a severe penalty.130   

The plain language of subdivision (a) of section 87482.6 directs how community college 
districts, which have less than 75 percent of their hours of credit instruction taught by full-time 
instructors, are to expend program improvement funds.  However, as shown by the plain 
language of the subdivisions (a)(1) and (a)(2) of section 87482.6, districts have the ability to 
choose “instead not to improve its percentage.”  If a district chooses not to improve its full-time 
instructor percentage it will forgo the percentage of its program improvement funds that were to 
be used toward achieving the 75 percent standard.  Thus, the claimants only face the loss of 
funding for an optional program, and do not face a “substantial penalty independent of the 
program funds at issue.”131  As a result, under Kern High School Dist., subdivision (a) of section 
87482.6 does not impose any state-mandated activities.   

Title 5, section 51025, which implements Education Code section 87482.6, contains provisions 
similar to subdivision (a) of section 87482.6.  Specifically, title 5, section 51025, directs 
community college districts that have a full-time faculty percentage under 75 percent to use 
specified amounts of growth and program improvement allocations to increase the number of 
full-time faculty in the districts.  If a district chooses not to increase its full-time faculty it is 
subject to a reduction of revenue equal to the average replacement cost of the faculty not hired, 
which would have been covered by the growth and program improvement allocations provided 
by the state.  The revenue that is taken from community college districts is then redirected back 
to community college districts for purposes of faculty and staff diversity.  Thus, like Education 
Code section 87482.6, the claimants do not face a “substantial penalty independent of the 
program funds at issue.”132  As a result, consistent with the finding in the “Minimum Conditions 
Entitling Community College Districts to State Aid” section of this test claim analysis, title 5, 
section 51025, does not impose any state-mandated activities on community college district.  

Subdivision (b) of section 87482.6 provides, “The board of governors shall adopt regulations for 
the effective administration of this section [Ed. Code, § 87482.6].  Unless and until amended by 
the board of governors, the regulations shall provide as follows … .”  Subdivision (b) proceeds to 
set forth the content of the regulations that the Board of Governors must adopt unless and until 
the Board of Governors decides to amend the content.  Subdivision (b) does not impose any 
activities on community college districts.  Instead, the plain language of subdivision (b) directs 
                                                 
128 Education Code section 87482.6, subdivision (a), as added by Statutes 1988, chapter 973. 
129 Kern High School Dist., supra, 30 Cal 4th 727, 743. 
130 Id. at pgs.731 and 751-754. 
131 Id. at p. 731. 
132 Kern High School Dist., supra, 30 Cal.4th 727, 731. 
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the Board of Governors to engage in a specified activity (i.e. adopt regulations to implement Ed. 
Code, § 87482.6).  As a result, staff finds that Education Code section 87482.6 does not impose 
any state-mandated activities on community college districts.  

Education Code section 87482.7 addresses the adoption of regulations by the Board of 
Governors and the transfer of program improvement funds by the Department of Finance from 
community college districts, which do not maintain the percentage of their hours of credit 
instruction taught by full-time instructors at 75 percent, to the Employment Opportunity Fund.  
Section 87482.7 provides:   

(a) The board of governors shall, pursuant to paragraph (6) of subdivision (b) of 
Section 70901, adopt regulations that establish minimum standards regarding the 
percentage of hours of credit instruction that shall be taught by full-time 
instructors. 

(b) Upon notification by the board of governors, the Department of Finance shall 
transfer any money deducted from district apportionments pursuant to the 
regulations adopted under this section.  This money shall be transferred to the 
Employment Opportunity Fund pursuant to Section 87107. 

The plain language of section 87482.7, quoted above, directs the Board of Governors to engage 
in specified activities; however, it does not impose any activities on community college districts.  
Thus, staff finds that Education Code section 87482.7 does not impose any state-mandated 
activities on community college districts.   

As discussed above, title 5, sections 53300-53314, set forth the methods of calculation used by 
the Chancellor to determine the number of full-time faculty which each district is to secure using 
growth and program improvement revenue pursuant to title 5, section 51025.133  Thus, the 
activities contained in title 5, sections 53300-53314, do not impose any state-mandated activities 
on community college districts; rather, these activities are imposed on the Chancellor.   

Pursuant to the above discussion, staff finds that Education Code sections 87482.6 and 87482.7, 
and California Code of Regulations, title 5, sections 53300-53302, 53308-53312, and 53314, do 
not impose any state-mandated activities subject to article XIII B, section 6 of the California 
Constitution. 

(7) Matriculation (Ed. Code, §§ 78211.5, 78212, 78213, 78214, 78215, and 78216; 
and Cal. Code Regs., tit. 5, §§ 55500, 55502, 55510, 55512, 55514, 55516, 55518, 
55520, 55521, 55522, 55523, 55524, 55525, 55526, 55530, 55532, and 55534)   

This section addresses the provision of matriculation programs by community college districts 
pursuant to the Seymour-Campbell Matriculation Act of 1986 (Ed. Code §§ 78210-78218) and 
its implementing regulations (Cal. Code Regs., tit. 5, § 55500 et seq.).  As defined by the 
Seymour-Campbell Matriculation Act of 1986 and its implementing regulations, matriculation is 
“a process that brings a college and a student who enrolls for credit into an agreement for the 
purpose of realizing the student’s educational goal through the college’s established programs, 
policies, and requirements.”134  For purposes of this section only, the Seymour-Campbell 
Matriculation Act of 1986 shall be referred to as “the Act.” 

                                                 
133 California Code of Regulations, title 5, section 53312, subdivision (a) (Register 2000,  
No. 26).   
134 California Code of Regulations, title 5, section 55502, and Education Code section 78212. 
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a. Education Code sections 78211.5, 78212, and 78213 – 78216, and California 
Code of Regulations, title 5, sections 55500, 55502, 55510, 55512, 55514, 55516, 
55518, 55520 – 55526, 55530, 55532, and 55534 do not impose any state-
mandated activities  

Under Kern High School Dist., it is necessary to look at the underlying program, the Act 
(Education Code sections 78210 – 78218) and its implementing regulations (Cal. Code Regs.,  
tit. 5, §§ 55500 – 55534), to determine if the claimants’ participation is legally compelled.   

Although the claimants point to various sections of the Act that allegedly mandate activities upon 
the claimants, these sections must be read in the context of the whole statutory scheme and not as 
individual parts or words standing alone.135  Education Code section 78211.5 provides in 
relevant part:   

(a) The Board of Governors of the California Community Colleges shall initially 
provide for full implementation of the matriculation services specified in  
Section 78212 in as many community colleges as the funds appropriated for this 
purpose allow. 

(b) Because of the need to develop and evaluate data on a standard statewide basis 
concerning the implementation and effectiveness of the matriculation services 
described in this article [Education Code sections 78210 – 78218], any college or 
district receiving funding under this article shall agree to carry out its provisions 
as specified, but shall be bound to that agreement only for the period during 
which funding is received pursuant to this article. … . (Emphasis added.) 

In addition, California Code of Regulations, title 5, section 55500, provides in relevant part: 

(a)  This [subchapter (Cal. Code Regs., tit. 5, §§ 55500-55534)]136 implements 
and should be read in conjunction with the provisions of the [Act of 1986], c. 
1467, Stats. 1986, codified as Education Code Sections 78210, et seq. … .[¶] 

(b)  The requirements of this [subchapter] apply only to districts receiving funds 
pursuant to Education Code Section 78216 for the period of time during which 
such funds are received. … . (Emphasis added.) 

The plain language of Education Code section 78211.5 and California Code of Regulations,  
title 5, section 55500, show the voluntary nature of participation in, and as a result, compliance 
with the provisions of the Act and its implementing regulations.  Education Code  
section 78211.5, subdivision (a), indicates an acknowledgement of the possibility that not all 
community colleges will receive funds pursuant to the Act.  Pursuant to Education Code  
section 78211.5, subdivision (b), community colleges or districts must agree to carry out the 
provisions of the Act as a condition to receive funding under the Act.  Also, community colleges 
and districts are not bound by this agreement to carry out the provisions of the Act when funding 
is not received under the Act.  Thus, compliance with the provisions of the Act and its 
implementing regulations are triggered by the underlying discretionary decisions made by 
community colleges or districts to participate in the Act in order to receive funds under the Act, 

                                                 
135 Fontana Unified School Dist. v. Burman, supra, 45 Cal.3d 208, 218. 
136 See “Minimum Conditions Entitling Community College Districts to State Aid” section, 
regarding the discussion of the Nomenclature Cross-Reference issued by the Office of 
Administrative Law. 
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and therefore, community colleges and districts are not legally compelled to comply with the 
provisions of the Act or its implementing regulations. 

The claimants assert that the Act (Ed. Code §§ 78210-78218), and the title 5 regulations pled by 
the claimants regarding matriculation programs (Cal. Code Regs., tit. 5, §§ 55500-55534) are 
two separate sources that require community college districts to provide matriculation 
services.137  The claimants argue that, “[i]ndependently of the [Act], community college districts 
are required to comply with the Title 5 regulations mandating matriculation services.”138  
However, this is contrary to the plain language of California Code of Regulations, title 5,  
section 55500, which provides that California Code of Regulations, title 5, sections 55500-55534 
“implement and should be read in conjunction with the provisions of the [Act].”  Therefore, the 
requirements found in California Code of Regulations, title 5, sections 55500-55534 cannot be 
read independently of the Act.  In addition, pursuant to the plain language of section 55500, 
subdivision (b), the requirements of sections 55500-55534 only apply to districts in receipt of 
funds under the Act.  As a result, the requirements of California Code of Regulations, title 5, 
sections 55500-55534 are inextricably tied to the Act, participation in which is discretionary. 

There is no evidence in the record of, nor have the claimants alleged, certain and severe penalties 
resulting from noncompliance with the Act or its implementing regulations.  Outside of forgoing 
funds provided pursuant to the Act, claimants do not face a “substantial penalty independent of 
the program funds at issue.”139  As a result, the claimants do not face practical compulsion to 
comply with the provisions of the Act or its implementing regulations.  Thus, staff finds that 
Education Code sections 78211.5, 78212, and 78213 – 78216, and California Code of 
Regulations, title 5, sections 55500, 55502, 55510, 55512, 55514, 55516, 55518, 55520 – 55526, 
55530, 55532, and 55534 do not impose any state-mandated activities upon community college 
districts, and therefore, do not mandate a new program or higher level of service subject to article 
XIII B, section 6 of the California Constitution.   

(8) Transfer Centers (Ed. Code, §§ 66721, 66721.5, 66722, 66722.5, 66731, 66732, 
66736, 66737, 66738, 66740, 66741, 66742, 66743, and 71027) 

This section addresses the transfer system between the three segments of California’s higher 
education system and the functions of various entities involved in the transfer system.  The word 
“matriculation” as used in this section of the analysis does not refer to the Seymour-Campbell 
Matriculation Act of 1986.  Instead for purposes of this section “matriculation” refers to the 
transfer of students between the three segments of California’s higher education system.   

In addition, as used in this section, “governing boards” is defined as the local boards of trustees 
and the Board of Governors of the California Community Colleges, the Trustees of the 
California State University, and the Regents of the University of California.140 

  

                                                 
137 Exhibit C, Claimant Response to Chancellor’s Office Comments on Test Claim, 02-TC-31, 
supra, p. 42. 
138 Id. at p. 46.   
139 Kern High School Dist., supra, 30 Cal.4th 727, 731. 
140 Education Code section 66011, subdivision (b).   
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a. Education Code sections 66721.5, 66731, 66732, 66736, 66738, 66740, and 
66742 impose state-mandated activities 

Transfer System:  Transfer Core Curriculum, Transfer Function, and Transfer Agreement (Ed. 
Code, §§ 66721, 66721.5, 66722, and 66722.5) 

Sections 66721, 66721.5, 66722, and 66722.5 address the development and distribution of a 
“transfer core curriculum” for use by students for the purpose of transferring from the California 
Community College system to the University of California (UC) or California State University 
(CSU) systems.  

The plain language of section 66721 does not impose any state-mandated activities on 
community college districts.  Rather, section 66721 sets forth the duty of the Board of 
Governors, the Regents of the UC, and the Trustees of the CSU, to jointly cause the transfer core 
curriculum to be published and distributed to each public school in the state that provides 
instruction in grades 7 to 12 and to each community college in this state.  In addition, section 
66721 requires the Board of Governors to distribute the transfer core curriculum to the State 
Board of Education.   

Also, sections 66722 and 66722.5 do not impose any state-mandated activities on community 
college districts.  Instead, sections 66722 and 66722.5 set forth statements of legislative intent.  
Specifically section 66722 provides: 

It is the intent of the Legislature that the transfer function shall be a central 
institutional priority of all segments of higher education in California, and that the 
segments shall have as a fundamental policy and practice the maintenance of an 
effective transfer system. 

Section 66722.5 provides: 

It is the intent of the Legislature that the segments of higher education shall 
pursue the development of transfer agreement programs that specify the curricular 
requirements that must be met, and the level of achievement that must be attained, 
by community college students in order for those students to transfer to the 
campus, undergraduate college, or major of choice in the public four-year 
segments. 

As a result, staff finds that sections 66721, 66722, and 66722.5 do not impose any state-
mandated activities on community college districts. 

Education Code section 66721.5, as added by Statutes 2000, chapter 187, was enacted as part of 
the Access to Transfer Information for Community College Students Act.  Section 66721.5 
addresses the distribution of the transfer core curriculum established by the California 
Community Colleges, CSU, and the UC.  The plain language of section 66721.5,  
subdivision (a)(1), requires each community college district to direct each community college in 
the district to provide each student with a copy of the current transfer core curriculum.  As 
defined by subdivision (a)(2), “transfer core curriculum” means the lower-division, general 
education transfer curriculum that is articulated between the California Community Colleges and 
the CSU and UC.  Subdivision (b) provides that a copy of the current core curriculum shall be 
distributed to each newly admitted community college student who is enrolled in a degree or 
certification program and is physically in attendance at the institution.  Subdivisions (c) and (d) 
provide: 

(c) The governing board of a community college district shall ensure that the text 
of the current transfer core curriculum is included in the published class schedule 
of each academic term.  Copies of the transfer core curriculum may also be made 



 51

available in other locations on each campus, including, but not, necessarily 
limited to, all of the following: 

(1) The admissions office. 

(2) The bookstore. 

(3) The career counseling center. 

(4) The veteran’s affairs office. 

(d) Notwithstanding subdivision (c), the governing board of a community college 
may, as an alternative to the methods of distribution set forth in subdivision (c), 
distribute copies of the current transfer core curriculum by any of the following 
means: 

(1) During the registration process. 

(2) By mail, with the registration materials or the enrollment materials, or both, 
or with other items sent to students. 

(3) During the issuance of student identification cards. 

(4) During student orientation programs. 

The claimant asserts that section 66721.5, subdivision (c), requires making the current transfer 
core curriculum available at, but not limited to, the following locations:  (1) the admissions 
office, (2) the bookstore, (3) the career counseling center, and (4) the veteran’s affairs office.  
However, the plain language of subdivision (c) provides that “[c]opies of the transfer core 
curriculum may also be made available in other locations on each campus” including but not 
limited to the locations stated above.  Thus, making the current transfer core curriculum available 
at “other locations” is discretionary and not mandated by the state.   

Subdivision (d) sets forth alternatives to the “methods of distribution set forth in 
subdivision (c).”  However, it is unclear whether “methods of distribution set forth in 
subdivision (c)” refers to the required act of including the transfer core curriculum in the 
published class schedule each academic term or to the discretionary methods of distribution set 
forth in subdivision (c).  If subdivision (d) intends the former, then section 66721.5 requires the 
current transfer core curriculum to be distributed by either including the transfer core curriculum 
in the published class schedule each academic term or by one of the alternatives set forth in 
subdivision (d).  If, however, “methods of distribution set forth in subdivision (c)” refers to the 
discretionary methods of distribution set forth in subdivision (c), then subdivision (d) does not 
require any activities, because the alternatives set forth in subdivision (d) would be alternatives 
to a discretionary act, and thus, would also be discretionary.   

Courts have held that where the provisions of a statute are ambiguous or conflict, the court may 
look to the legislative record and committee reports to determine the legislative intent.141  The 
Senate Rules Committee issued a report explaining that section 66271.5: 

[¶] … [¶] 

3. Requires [California Community College] governing boards to publish the 
current transfer core curriculum in the class schedule each academic term. 

                                                 
141 DuBois v. Workers’ Comp. Appeals Bd., supra, 5 Cal. 4th 382, 394. 
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4. Allows, as an alternative to publishing the transfer core curriculum in the class 
schedule pursuant to #3 above, [California Community College] governing boards 
to distribute copies by any of the following means: 

A. During the registration process. 

B. By mail, as specified. 

C. Along with the issuance of student identification cards. 

D. During student orientation programs.142 

This report indicates that the Legislature intended that “methods of distribution set forth in 
subdivision (c)” refers to including the transfer core curriculum in the published class schedule 
each academic term, rather than the discretionary methods set forth in subdivision (c).  As a 
result, subdivisions (c) and (d) require community college districts distribute the transfer core 
curriculum using one of the following methods:  (1) including the transfer core curriculum in the 
published class schedule each academic term, (2) during the registration process, (3) by mail, 
with the registration materials or the enrollment materials, or both, or with other items sent to 
students, (4) during the issuance of student identification cards, or (5) during student orientation 
programs. 

Staff finds that Education Code section 66721.5 imposes the following state-mandated activities:   

1. The governing board of each community college district direct the appropriate officials at 
their respective campuses to provide each of their students with a copy of the current 
transfer core curriculum (Ed. Code § 66721.5, subd. (a)(1)) 

2. Distribute a copy of the current transfer core curriculum to each community college 
student who is enrolled in a degree or certification program and is physically in 
attendance at the institution (Ed. Code § 66721.5, subd. (b)).   

3. Including the text of the current transfer core curriculum in the published class schedule 
for each academic term, or distribute the transfer core curriculum during the registration 
process, or by mail, or during the issuance of student identification cards, or during 
student orientation programs (Ed. Code § 66721.5, subd. (c) and (d)).   

Transfer Functions:  Student Matriculation, Policies, Counseling Services, Outreach Programs, 
Articulation Agreements, Transfer Agreements, Annual Statistics, and Intersegmental Advisory 
Committee (Education Code section 66731, 66732, 66736, 66737, 66738, 66740, 66741, 66742, 
and 66743 

Sections 66731, 66732, 66736-66738, and 66740-66743 address the functions of various entities 
involved in the transfer system between the three segments of California’s system of higher 
education.   

Section 66731 addresses the role of transferring from community colleges to the UC or the CSU 
in California’s higher education system.  The plain language of section 66731 mandates 
community college district governing boards to: 

Recognize student matriculation from community colleges through the University 
of California and California State University as a central institutional priority of 
all segments of higher education.  (Ed. Code, § 66731.) 

                                                 
142 Senate Rules Committee, Office of Senate Floor Analysis, Third Reading Analysis of 
Assembly Bill 1918 (1999-2000 Reg. Sess.) as amended April 24, 2000. 
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Section 66732 addresses the policy of the governing boards of each segment of higher education 
regarding transferring and its role in achieving student diversity.  Section 66732 provides: 

The governing boards of each segment shall declare as policy that the student 
transfer agreement program shall constitute a significant role in achieving the goal 
of student diversity within their segments, and in ensuring that all students, 
particularly those currently underrepresented in higher education, have access to a 
university education.  The governing boards of each segment shall design, adopt, 
and implement policies intended to facilitate successful movement of students 
from community colleges through the University of California and the California 
State University.   

As defined by Education Code section 66011, “governing boards” means the local board of 
trustees and the Board of Governors of the California Community Colleges, the Trustees of the 
CSU, and the Regents of the UC.  Pursuant to the plain language of section 66732, community 
college districts are mandated to engage in the following activities: 

1. Declare as policy that the student transfer agreement program shall constitute a 
significant role in achieving the goal of student diversity within their segments, and in 
ensuring that all students, particularly those currently underrepresented in higher 
education, have access to a university education.  (Ed. Code, § 66732.) 

2. Design, adopt, and implement policies intended to facilitate successful movement of 
students from community colleges through the University of California and the California 
State University.  (Ed. Code, § 66732.) 

Section 66736 addresses the counseling, advising, and monitoring of students seeking to transfer.  
Section 66736 requires community college districts to engage in the following activity: 

1. Ensure that its colleges maintain student transfer counseling centers or other 
counseling and student services designed and implemented to affirmatively seek 
out, counsel, advise, and monitor the progress of potential and identified 
community college transfer students.  (Ed. Code, § 66736.) 

2. All policies and procedures adopted for the purpose of ensuring the maintenance 
of student transfer counseling and student services pursuant to Education Code 
section 66736 must give preference and emphasis toward enhancing the transfer 
of students from economically disadvantaged families and students from 
traditionally underrepresented minorities, to the fullest extent possible under state 
and federal statutes and regulations.  (Ed. Code, § 66736.)   

Section 66737 addresses the expectation that the Regents of the UC, the Trustees of the CSU, 
and the Board of Governors develop programs to facilitate the successful transfer of students 
between community colleges and the universities.  Specifically, section 66737 provides: 

The Regents of the University of California, the Trustees of the California State 
University, and the Board of Governors of the California Community Colleges are 
expected to develop new programs of outreach, recruitment, and cooperation 
between and among the three segments of public higher education to facilitate the 
successful transfer of students between the community colleges and the 
universities.  Every community college student who successfully completes the 
transfer agreement programs, as defined in Section 66738, in a community 
college shall have an appropriate place in an upper division university program. 

Section 66737 does not impose any activities on community college districts.  Instead, the plain 
language of section 66737 sets forth the expectation that the Regents of the UC, the Trustees of 
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the CSU, and the Board of Governors engage in specific activities.  As a result, staff finds that 
Education Code section 66737 does not impose any state-mandated activities on community 
college districts.   

Section 66738 addresses the development and implementation of formal systemwide articulation 
agreements and transfer agreement programs.  Specifically, section 66738 provides: 

(a) The governing board of each public postsecondary education segment shall be 
accountable for the development and implementation of formal systemwide 
articulation agreements and transfer agreement programs, including those for 
general education or a transfer core curriculum, and other appropriate procedures 
to support and enhance the transfer function. 

(b) The elements in a comprehensive transfer system shall include, but not be 
limited to, the following: 

(1) Enrollment and resource planning; intersegmental faculty curricular efforts. 

(2) Coordinated counseling. 

(3) Financial aid and transfer services. 

(4) Transfer articulation agreements and programs. 

(5) Specific efforts to improve diversity. 

(6) Early outreach activities. 

(7) Expansion of current practices relating to concurrent enrollment of community 
college students in appropriate university courses. 

(8) Centers. 

(c) The governing board of each segment shall expand existing practices related to 
concurrent enrollment, in which community college students are provided the 
opportunity to take courses at University of California and California State 
University campuses, as space is available; and to expand opportunities for 
potential transfer students to participate in activities that familiarize them with the 
university campus. 

The plain language of section 66738, subdivision (a) requires the governing board of each public 
postsecondary education segment, including local governing boards of community college 
districts,143 to be accountable for the development and implementation of formal systemwide 
articulation agreements and transfer agreement programs.  Subdivision (c) requires the governing 
board of each segment, including the governing boards of community college districts, to expand 
existing practices related to concurrent enrollment and to expand opportunities for potential 
transfer students to participate in activities that familiarize them with the university campus.  
Subdivision (b), however, does not impose any state-mandated activities on community college 
districts.  Rather, subdivision (b) sets forth the elements of a comprehensive transfer system, but 
makes no reference to community college districts’ role in developing or implementing these 
elements.  As a result, staff finds that Education Code section 66738 imposes the following state-
mandated activities on community college districts: 

1. Be accountable for the development and implementation of formal systemwide 
articulation agreements and transfer agreement programs, including those for general 

                                                 
143 Education Code section 66011, defining “governing board.” 
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education or a transfer core curriculum, and other appropriate procedures to support and 
enhance the transfer function.  (Ed. Code, § 66738, subds. (a).) 

2. Expand existing practices related to concurrent enrollment, in which community college 
students are provided the opportunity to take courses at University of California and 
California State University campuses, as space is available, and to expand opportunities 
for potential transfer students to participate in activities that familiarize them with the 
university campus.  (Ed. Code, § 66738, subd. (c).) 

Section 66740 addresses the development of discipline-specific articulation agreements, transfer 
programs, and discipline-based agreements.  The section sets forth specific roles of the three 
segments of higher education.  Specifically, section 66740 provides: 

Each department, school, and major in the University of California and California 
State University shall develop, in conjunction with community college faculty in 
appropriate and associated departments, discipline-specific articulation 
agreements and transfer program agreements for those majors that have lower 
division prerequisites.  Faculty from the community colleges and university 
campuses shall participate in discipline-specific curriculum development to 
coordinate course content and expected levels of student competency. 

Where specific majors are impacted or over-subscribed, the prescribed course of 
study and minimum grade point average required for consideration for upper 
division admission to all of these majors shall be made readily available to 
community college counselors, faculty, and students on an annual basis.  In cases 
where the prescribed course of study is altered by the university department, 
notice of the modification shall be communicated to appropriate community 
college faculty and counselors at least one year prior to the deadline for 
application to that major and implementation by the department responsible for 
teaching that major. 

Community college districts, in conjunction with the California State University 
and the University of California, shall develop discipline-based agreements with 
as many campuses of the two university segments as feasible, and no fewer than 
three University of California campuses and five California State University 
campuses.   

The development of these agreements shall be the mutual responsibility of all 
three segments, and no one segment should bear the organizational or financial 
responsibility for accomplishing these goals. 

The Chancellor of the California Community Colleges and the President of the 
University of California shall begin the process of setting priorities to determine 
which community colleges will receive first attention for the development of 
agreements.  Criteria for priority determination shall include, but not be limited 
to, the percentage and number of students from economically disadvantaged 
families and underrepresented racial and ethnic minorities, and community 
colleges which traditionally have not transferred many students to the University 
of California.  The priority list shall be completed by March 1, 1992.  These 
considerations shall not be used in any way to displace current agreements 
between any community college and the University of California or the California 
State University. 

The Chancellor of the California Community Colleges and the Chancellor of the 
California State University system shall begin the process of setting priorities to 
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determine which community colleges will receive first attention for the 
development of agreements.  Criteria for priority determination shall include, but 
not be limited to, the percentage and number of students from economically 
disadvantaged families and underrepresented racial and ethnic minorities, and 
community colleges which traditionally have not transferred many students to 
California State Universities.  The priority list shall be completed by  
March 1, 1992.  These considerations shall not be used in any way to displace 
current agreements between any community college and the University of 
California or the California State University. 

The first paragraph of section 66740 requires community college faculty in appropriate and 
associated departments to act in conjunction with each department, school, and major in the UC 
and CSU to develop discipline-specific articulation agreements and transfer program agreements 
for those majors that have lower division prerequisites.  In doing so, community college faculty 
shall participate in discipline-specific curriculum development to coordinate course content and 
expected levels of student competency.   

The third paragraph of section 66740 requires community college districts, in conjunction with 
the CSU and the UC, to develop discipline-based agreements with as many campuses of the two 
university segments as feasible, but no fewer than three UC campuses and five CSU campuses.   

The remaining paragraphs (paragraphs 2 and 4-6) of section 66740 do not impose any activities 
on community college districts.  The second paragraph of section 66740 provides: 

Where specific majors are impacted or over-subscribed, the prescribed course of 
study and minimum grade point average required for consideration for upper 
division admission to all of these majors shall be made readily available to 
community college counselors, faculty, and students on an annual basis.  In cases 
where the prescribed course of study is altered by the university department, 
notice of the modification shall be communicated to appropriate community 
college faculty and counselors at least one year prior to the deadline for 
application to that major and implementation by the department responsible for 
teaching that major. 

The claimants assert that the first sentence of the second paragraph of section 66740 requires 
community college districts to implement policies and procedures to ensure that, where specific 
majors are impacted or over-subscribed, the prescribed course of study and minimum grade point 
average required for consideration for upper division admission to all of these majors are made 
readily available to community college counselors, faculty, and students on an annual basis.144  
In addition, the claimants assert that the second sentence of this paragraph is directed at 
community college districts, and therefore, requires notification of a modification of prescribed 
courses of study made by university departments prior to implementation by the department.145   

The plain language of the first sentence of the second paragraph does not provide for the 
implementation of policies and procedures.  Instead, the language of the second paragraph 
requires that specified information be made readily available to community college counselors, 
faculty, and students on an annual basis.  The language of the second paragraph, however, is 
silent as to which entities are required to engage in the activities set forth in the first and second 
sentences of the paragraph.  Because of this ambiguity, it is necessary to give a reasonable and 

                                                 
144 Exhibit B, Test Claim 02-TC-31, p. 371. 
145 Ibid.  
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commonsense interpretation of the statutory provisions consistent with the apparent legislative 
purpose and intent.146  A reasonable and commonsense interpretation is that the second 
paragraph is directed at the entities from which the information regarding impacted or over-
subscribed majors or changes made to prescribed courses of study by the CSU or UC 
departments originates.  Here, the CSU and UC are the entities which would first know whether 
or not majors within the CSU and UC are impacted or over-subscribed.  In addition, the CSU and 
UC, or the departments within the CSU and UC, would be the entities which prescribe the course 
of study and minimum grade point average for admission to the majors within the CSU and UC.  
Also, when prescribed courses of study are altered by the CSU and UC departments, the CSU 
and UC would be the entities with the information required to be communicated to appropriate 
community college faculty and counselors.  As a result, staff finds that the second paragraph of 
section 66740 does not impose any state-mandated activities on community college districts.   

The fourth paragraph of section 66740 sets forth that the development of the agreements 
described in the first and third paragraphs of section 66740 are the mutual responsibility of all 
three segments of higher education, and the legislative intent that no one segment should bear the 
organizational or financial responsibility for accomplishing these goals. 

The fifth and sixth paragraphs provide that the Chancellor is required to begin the process of 
setting priorities with the CSU and UC to determine which community colleges will receive first 
attention for the development of agreements.  As a result, the fifth and sixth paragraphs do not 
impose any state-mandated activities on community college districts.   

Staff finds that the Education Code section 66740 mandates community college districts to 
engage in the following activities: 

1. Act in conjunction with each department, school, and major in the University of 
California and California State University to develop discipline-specific articulation 
agreements and transfer program agreements for those majors that have lower division 
prerequisites. 

In doing so, faculty from community colleges and university campuses are to participate 
in discipline-specific curriculum development to coordinate course content and expected 
levels of student competency.  (Ed. Code, § 66740, first paragraph.) 

2. Develop discipline-based agreements in conjunction with the California State University 
and the University of California with as many campuses of the two university segments 
as feasible, but no fewer than three University of California campuses and five California 
State University campuses.  No one segment should bear the organizational or financial 
responsibility for accomplishing these goals.  (Ed. Code, § 66740, third paragraph.) 

Section 66741 sets forth the expected results and the rights resulting from the system wide and 
interinstitutional agreements developed by the CSU, UC, and community colleges pursuant to 
Education Code section 66740.  Section 66741 provides: 

As a result of system wide and interinstitutional agreements, each community 
college student shall be assured of the opportunity to enter into a transfer 
agreement program enabling a student to receive high priority consideration, 
attain equivalent special treatment, or enter into a contract when applying for 
university admission at the advanced standing level.  It is recognized that 
eligibility for transfer agreement programs will require completion of certain 
requirements as defined in interinstitutional agreements.  It is also recognized that 
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access to majors of choice will, in most cases, require completion of additional 
requirements, such as specialized coursework and attainment of a specialized 
grade point average. 

Transfer agreement programs also shall carry high priority access to majors of 
choice.  The University of California and the California State University shall 
require that continuing undergraduate students and community college transfer 
students are assessed against a common set of criteria for upper division standing 
to a specific major.  However, generally speaking, access to these programs shall 
require completion of specialized coursework and attainment of a grade point 
average above the minimums defined in general admission requirements, such as 
those used in supplementary admission criteria for impacted or over-subscribed 
programs. 

Alternatively, students may also, by meeting the University of California or 
California State University requirements for admission at the advanced standing 
level, simply wish to apply as required.  All students meeting these admission 
requirements shall be guaranteed a place somewhere in the University of 
California or California State University system, as appropriate. 

The claimants assert that community college districts are required to ensure that each community 
college student is assured of the opportunity to enter into a transfer agreement program enabling 
a student to (1) receive high priority consideration, (2) attain equivalent special treatment, or (3) 
enter into a contract when applying for university admission at the advanced standing level.147  
The plain language of section 66741, however, does not require community college districts to 
engage in any activity.  Instead, section 66741 sets forth what will result from the agreements 
made by the CSU, UC, California Community Colleges, and local community college districts.  
As a result, staff finds that Education Code section 66741 does not impose any state-mandated 
activities.   

Section 66742 addresses the presentation of annual statistical reports on transfer patterns to the 
Governor and the Legislature.  Specifically, section 66742 provides: 

The governing boards of the three public segments of higher education shall 
present annual statistical reports on transfer patterns via the California 
Postsecondary Education Commission to the Governor and Legislature.  The 
reports shall include recent statistics on student enrollments by campus, segment, 
gender, ethnicity, and the ratio of upper division to lower division, including 
information on both freshman and transfer student access to the system.  These 
reports should include, to the extent that data are available or become available, 
data on application, admission and enrollment information for all students by sex, 
ethnicity, and campus.  For transfer students, this data shall indicate the segment 
of origin for all students.  In addition, data shall be separately identified for 
transfer students from California Community Colleges, and shall identify the 
subset of applications which are completed together with admission, enrollment, 
and declared major information for that group.  The reports shall describe the 
number of transfer agreements, if any, whose terms and conditions were not 
satisfied by either the California State University or the University of California, 
the number of California Community College transfer students denied either 
admission to the student’s first choice of a particular campus of the California 
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State University or the University of California or the student's first choice of a 
major field of study, and, among those students, the number of students who, 
upon denial of either of the student’s first choices, immediately enrolled at 
another campus of the California State University or the University of California.  
The reports shall also include information by sex and ethnicity on retention and 
degree completion for transfer students as well as for native students, and the 
number and percentage of baccalaureate degree recipients who transferred from a 
community college. 

The plain language of section 66742 mandates community college districts to engage in the 
following activity: 

Present annual statistical reports with the California Community Colleges, 
California State University, and the University of California on transfer patterns 
to the Governor and Legislature via the California Postsecondary Education 
Commission.   

Include in these reports statistics and information as described in Education Code 
section 66742.  (Education Code section 66742.)  

Section 66743 addresses the presentation of a biennial report by an intersegmental advisory 
committee convened by the California Postsecondary Education Commission to the Governor 
and the Legislature.  Specifically, section 66743 provides: 

The California Postsecondary Education Commission is requested to convene an 
intersegmental advisory committee on transfer access and performance for the 
purposes of presenting biennial reports to the Governor and the Legislature on the 
status of transfer policies and programs, the diligence of each segment’s board, 
and the effectiveness of these programs in meeting the state’s goals for transfer.  
The report shall include information about all of the following: 

(a) The effectiveness of transfer agreement programs and activities in enhancing 
the transfer function overall as well as the extent to which transfer program 
activities have been directed at students who have been historically 
underrepresented in the University of California and the California State 
University. 

(b) The status of the implementation of the transfer core curriculum as described 
in Section 66720 for each community college, including information about the 
extent to which sophomore level courses needed for transfer are available on all 
community college campuses. 

(c) Progress that has been made in achieving articulation agreements in those 
specific majors that have lower division prerequisites, and the dissemination of 
this information.  The committee shall also explore methods to systematically 
measure the extent to which the state’s goals of freshmen and transfer student 
access are being met, including analyses of the number of fully eligible freshmen 
or transfer students who are denied access to the system, and the reasons for that 
denial.  The committee shall also address ways in which sharing of information 
about transfer students among the segments can be improved, including early 
identification of potential transfer students for intensive recruitment purposes. 

The Governor and the Legislature shall monitor the success of the University of 
California and the California State University in achieving their targeted 
enrollment levels and in implementing these reforms.  A substantial failure to 
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implement reform, to achieve the 60/40 ratio by the designated dates, or to 
improve the transfer rate of historically underrepresented groups significantly, 
shall precipitate legislative hearings to determine the reasons why any one or all 
of these goals have not been met. 

The claimants assert that section 66743 requires community college districts to compile, prepare 
and make available data required by the California Postsecondary Education Commission’s 
intersegmental advisory committee on transfer access and performance so that the committee 
may present biennial reports to the Governor and the Legislature on the status of transfer policies 
and programs.148  The plain language of section 66743, however, does not require community 
college district to engage in any activities.  Rather, section 66743 requires an “intersegmental 
advisory committee” convened by the California Postsecondary Education Commission to 
engage in a specified activity.  As a result, staff finds that section 66743 does not impose any 
state-mandated activities on community college districts.   

In summary staff finds that Education Code sections 66731, 66732, 66736, 66738, 66740, and 
66742 require community college districts to engage in the following state-mandated activities: 

1. Recognize student matriculation from community colleges through the University of 
California and California State University as a central institutional priority of all 
segments of higher education.  (Ed. Code, § 66731.) 

2. Declare as policy that the student transfer agreement program shall constitute a 
significant role in achieving the goal of student diversity within their segments, and in 
ensuring that all students, particularly those currently underrepresented in higher 
education, have access to a university education.  (Ed. Code, § 66732.) 

3. Design, adopt, and implement policies intended to facilitate successful movement of 
students from community colleges through the University of California and the California 
State University.  (Ed. Code, § 66732.) 

4. Ensure that its college or colleges maintain student transfer counseling centers or other 
counseling and student services designed and implemented to affirmatively seek out, 
counsel, advise, and monitor the progress of potential and identified community college 
transfer students.   

All policies and procedures adopted for this purpose must give preference and emphasis 
toward enhancing the transfer of students from economically disadvantaged families and 
students from traditionally underrepresented minorities, to the fullest extent possible 
under state and federal statutes and regulations.  (Ed. Code, § 66736.) 

5. Be accountable for the development and implementation of formal system wide 
articulation agreements and transfer agreement programs, including those for general 
education or a transfer core curriculum, and other appropriate procedures to support and 
enhance the transfer function.  (Ed. Code, § 66738, subds. (a).) 

6. Expand existing practices related to concurrent enrollment, in which community college 
students are provided the opportunity to take courses at University of California and 
California State University campuses, as space is available, and to expand opportunities 
for potential transfer students to participate in activities that familiarize them with the 
university campus.  (Ed. Code, § 66738, subd. (c).) 
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7. Act in conjunction with each department, school, major in the University of California 
and California State University to develop discipline-specific articulation agreements and 
transfer program agreements for those majors that have lower division prerequisites. 

In doing so, faculty from community colleges and university campuses are to participate 
in discipline-specific curriculum development to coordinate course content and expected 
levels of student competency.  (Ed. Code, § 66740, first paragraph.) 

8. Develop discipline-based agreements in conjunction with the California State University 
and the University of California with as many campuses of the two university segments 
as feasible, but no fewer than three University of California campuses and five California 
State University campuses.  No one segment should bear the organizational or financial 
responsibility for accomplishing these goals.  (Ed. Code, § 66740, third paragraph.) 

9. Present annual statistical reports with the California Community Colleges, California 
State University, and the University of California on transfer patterns to the Governor and 
Legislature via the California Postsecondary Education Commission.   

Include in these reports statistics and information as described in Education Code  
section 66742.  (Education Code section 66742.) 

General Common Course Numbering System (Ed. Code, § 71027) 

Section 71027 addresses the Board of Governors’ duty regarding a general common course 
numbering system.  Specifically, section71027 provides: 

(a)  The Board of Governors of the California Community Colleges shall develop, 
maintain, and disseminate a general common course numbering system for use by 
the community college districts.   

(b)  The office of the Chancellor of the California Community Colleges shall 
absorb the costs of developing, maintaining, and disseminating a general common 
course numbering system pursuant to this section within the office’s existing 
resources  

The claimants assert that section 71027 requires community college districts “[t]o implement 
policies and procedures to comply with the statewide common course numbering system adopted 
and disseminated by the Board of Governors … .”149  However, the plain language of section 
71027 does not impose any activities on community college districts.  Rather, section 71027 
requires the Board of Governors to engage in specific activities and for the Chancellor’s Office 
to absorb all costs of these activities within its existing resources.  As a result, staff finds that 
Education Code section 71027 does not impose any state-mandated activities on community 
college districts.   

(i) Summary of state-mandated activities 

1. The governing board of each community college district direct the appropriate officials at 
their respective campuses to provide each of their students with a copy of the current 
transfer core curriculum (Ed. Code § 66721.5, subd. (a)(1)) 

2. Distribute a copy of the current transfer core curriculum to each community college 
student who is enrolled in a degree or certification program and is physically in 
attendance at the institution (Ed. Code § 66721.5, subd. (b)).   

                                                 
149 Exhibit B, Test Claim 02-TC-31, p. 366.   
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3. Including the text of the current transfer core curriculum in the published class schedule 
for each academic term, or distribute the transfer core curriculum during the registration 
process, or by mail, or during the issuance of student identification cards, or during 
student orientation programs (Ed. Code § 66721.5, subd. (c) and (d)).   

4. Recognize student matriculation from community colleges through the University of 
California and California State University as a central institutional priority of all 
segments of higher education.  (Ed. Code, § 66731.) 

5. Declare as policy that the student transfer agreement program shall constitute a 
significant role in achieving the goal of student diversity within their segments, and in 
ensuring that all students, particularly those currently underrepresented in higher 
education, have access to a university education.  (Ed. Code, § 66732.) 

6. Design, adopt, and implement policies intended to facilitate successful movement of 
students from community colleges through the University of California and the California 
State University.  (Ed. Code, § 66732.) 

7. Ensure that its college or colleges maintain student transfer counseling centers or other 
counseling and student services designed and implemented to affirmatively seek out, 
counsel, advise, and monitor the progress of potential and identified community college 
transfer students.   

All policies and procedures adopted for this purpose must give preference and emphasis 
toward enhancing the transfer of students from economically disadvantaged families and 
students from traditionally underrepresented minorities, to the fullest extent possible 
under state and federal statutes and regulations.  (Ed. Code, § 66736.) 

8. Be accountable for the development and implementation of formal systemwide 
articulation agreements and transfer agreement programs, including those for general 
education or a transfer core curriculum, and other appropriate procedures to support and 
enhance the transfer function.  (Ed. Code, § 66738, subds. (a).) 

9. Expand existing practices related to concurrent enrollment, in which community college 
students are provided the opportunity to take courses at University of California and 
California State University campuses, as space is available, and to expand opportunities 
for potential transfer students to participate in activities that familiarize them with the 
university campus.  (Ed. Code, § 66738, subd. (c).) 

10. Act in conjunction with each department, school, major in the University of California 
and California State University to develop discipline-specific articulation agreements and 
transfer program agreements for those majors that have lower division prerequisites. 

In doing so, faculty from community colleges and university campuses are to participate 
in discipline-specific curriculum development to coordinate course content and expected 
levels of student competency.  (Ed. Code, § 66740, first paragraph.) 

11. Develop discipline-based agreements in conjunction with the California State University 
and the University of California with as many campuses of the two university segments 
as feasible, but no fewer than three University of California campuses and five California 
State University campuses.  No one segment should bear the organizational or financial 
responsibility for accomplishing these goals.  (Ed. Code, § 66740, third paragraph.) 

12. Present annual statistical reports with the California Community Colleges, California 
State University, and the University of California on transfer patterns to the Governor and 
Legislature via the California Postsecondary Education Commission.   
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Include in these reports statistics and information as described in Education Code  
section 66742.  (Education Code section 66742.) 

b. The activities mandated by Education Code sections 66721.5, 66731, 66732, 
66736, 66738, 66740, and 66742 constitute new programs or higher levels of 
service subject to article XIIIB, section 6 of the California Constitution 

As found by the court in Long Beach Unified School Dist., education is a peculiarly 
governmental function.150  In addition, the Legislature has found: 

Student matriculation, from community colleges through the University of 
California and the California State University, is recognized by the Governor, 
Legislature, and the governing boards of each of the segments of California's 
system of public postsecondary education as a central institutional priority of all 
segments of higher education.151 

The requirements of Education Code section 66721.5 carry out the governmental function of 
education and the central institutional priority of higher education by ensuring that all students 
are clearly and fully informed as to which community college courses and units are transferable 
so as to improve the opportunity of community college students to transfer.   

Citing to County of Los Angeles v. Department of Industrial Relations (1989) 214 Cal.App.3d 
1538, the Chancellor’s Office argues that although education is a “program” subject to article 
XIII B, and transfer principles are a part of the “program,” the means by which students learn of 
the transfer core curriculum is not a “program.” 152  As relevant to this discussion, the county in 
County of Los Angeles v. Department of Industrial Relations argued that elevator safety 
regulations that required specific activities in regard to elevators constituted a “program” under 
article XIII B because elevators in county owned and leased buildings are necessary to provide 
access to services to the public.  However, the court held, “In determining whether these 
regulations are a program, the critical question is whether the mandated program carries out the 
governmental function of providing services to the public, not whether the elevators can be used 
to obtain these services.”153  The court concluded that providing elevators equipped with fire and 
earthquake safety features is not a “governmental function of providing services to the public” 
and therefore not a “program” under article XIII B.154 

The Chancellor’s Office asserts that the distribution of copies of the current transfer core 
curriculum is “more akin to the elevators [discussed in County of Los Angeles v. Department of 
Industrial Relations] that provide a means of obtaining the program services.” 155  As a result, the 
Chancellor’s Office argues that the activities required by section 66721.5 do not constitute a 
“program.”  County of Los Angeles v. Department of Industrial Relations, however, is factually 
distinguishable from this situation.  In County of Los Angeles v. Department of Industrial 
Relations the regulations at issue imposed requirements on all public buildings regarding 
                                                 
150 Long Beach Unified School Dist., supra, 225 Cal.App.3d. at p. 172. 
151 Statutes 2000, chapter 187, section 2, subdivision (a) (A.B. 1918).  Restating Education Code 
section 66731, added by Statutes 1991, chapter 1188.  
152 Exhibit D, Chancellor’s Office on 02-TC-25, supra, p. 5. 
153 County of Los Angeles v. Department of Industrial Relations, supra, 214 Cal.App.3d at p. 
1546.  Original emphasis. 
154 Ibid. 
155 Ibid. 
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elevator safety which were completely separate and unrelated to the public services provided by 
the county in the buildings owned and leased by the county.  Here, section 66721.5 is directly 
related to the governmental function of education and higher education’s central institutional 
priority of transferring students.  Thus, the requirements imposed by section 66721.5 do not 
merely serve as a means to access a program (i.e. education) unrelated to section 66721.5.  
Rather, the distribution of the current transfer core curriculum carries out the governmental 
function of education and higher education’s central institutional priority.  As a result, the 
activities required by section 66721.5 constitute a “program” subject to article XIII B.   

Similarly, the state-mandated activities imposed by Education Code sections 66731, 66732, 
66736, 66738, 66740, and 66742 carry out the governmental function of education by promoting 
student matriculation between the three segments of public higher education, and as a result 
constitute a “program” within the meaning of article XIII B, section 6 of the California 
Constitution.  

The claimants have pled Education Code section 66721.5, as added by Statutes 2000,  
chapter 187.156  Prior to the enactment of Statutes 2000, chapter 187, Education Code section 
66721.5 did not exist, nor did the section’s requirements exist as a different code section.  As a 
result, Education Code section 66721.5, as added by Statutes 2000, chapter 1867, constitutes a 
“new program or higher level of service.”   

The claimants have pled Education Code sections 66731, 66732, 66736, 66738, 66740, and 
66742, as added by Statutes 1991, chapter 1188.157  Prior to the enactment of Education Code 
sections 66731, 66732, 66736, 66738, 66740, and 66742 in 1991, community college districts 
were not required to engage in the activities imposed by the sections.  As a result, the state-
mandated activities imposed by Education Code sections 66731, 66732, 66736, 66738, 66740, 
and 66742, as added by Statutes 1991, chapter 1188, constitute “new programs or higher levels 
of service.” 

(i) Summary of state-mandated new program or higher level of service 

In summary, staff finds that the test claim statutes of the “Transfer Centers” section of this 
analysis impose the following state-mandated new programs or higher levels of service: 

1. The governing board of each community college district direct the appropriate officials at 
their respective campuses to provide each of their students with a copy of the current 
transfer core curriculum.  (Ed. Code § 66721.5, subd. (a)(1) (Stats. 2000, ch. 187).) 

2. Distribute a copy of the current transfer core curriculum to each community college 
student who is enrolled in a degree or certification program and is physically in 
attendance at the institution.  (Ed. Code § 66721.5, subd. (b) (Stats. 2000, ch. 187).)   

3. Include the text of the current transfer core curriculum in the published class schedule for 
each academic term, or distribute the transfer core curriculum during the registration 
process, or by mail, or during the issuance of student identification cards, or during 
student orientation programs.  (Ed. Code § 66721.5, subd. (c) and (d) (Stats. 2000,  
ch. 187).)   

4. Recognize student matriculation from community colleges through the University of 
California and California State University as a central institutional priority of all 
segments of higher education.  (Ed. Code, § 66731 (Stats. 1991, ch. 1188).) 

                                                 
156 Exhibit B, Test Claim 02-TC-31 pg. 159. 
157 Id. at pgs. 148-155. 
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5. Declare as policy that the student transfer agreement program shall constitute a 
significant role in achieving the goal of student diversity within their segments, and in 
ensuring that all students, particularly those currently underrepresented in higher 
education, have access to a university education.  (Ed. Code, § 66732 (Stats. 1991,  
ch. 1188).) 

6. Design, adopt, and implement policies intended to facilitate successful movement of 
students from community colleges through the University of California and the California 
State University.  (Ed. Code, § 66732(Stats. 1991, ch. 1188).) 

7. Ensure that its college or colleges maintain student transfer counseling centers or other 
counseling and student services designed and implemented to affirmatively seek out, 
counsel, advise, and monitor the progress of potential and identified community college 
transfer students.  All policies and procedures adopted for this purpose must give 
preference and emphasis toward enhancing the transfer of students from economically 
disadvantaged families and students from traditionally underrepresented minorities, to the 
fullest extent possible under state and federal statutes and regulations.  (Ed. Code,  
§ 66736 (Stats. 1991, ch. 1188).) 

8. Be accountable for the development and implementation of formal system wide 
articulation agreements and transfer agreement programs, including those for general 
education or a transfer core curriculum, and other appropriate procedures to support and 
enhance the transfer function.  (Ed. Code, § 66738, subds. (a) (Stats. 1991, ch. 1188).) 

9. Expand existing practices related to concurrent enrollment, in which community college 
students are provided the opportunity to take courses at University of California and 
California State University campuses, as space is available, and to expand opportunities 
for potential transfer students to participate in activities that familiarize them with the 
university campus.  (Ed. Code, § 66738, subd. (c) (Stats. 1991, ch. 1188).) 

10. Act in conjunction with each department, school, major in the University of California 
and California State University to develop discipline-specific articulation agreements and 
transfer program agreements for those majors that have lower division prerequisites.  In 
doing so, faculty from community colleges and university campuses are to participate in 
discipline-specific curriculum development to coordinate course content and expected 
levels of student competency.  (Ed. Code, § 66740, first paragraph (Stats. 1991,  
ch. 1188).) 

11. Develop discipline-based agreements in conjunction with the California State University 
and the University of California with as many campuses of the two university segments 
as feasible, but no fewer than three University of California campuses and five California 
State University campuses.  No one segment should bear the organizational or financial 
responsibility for accomplishing these goals.  (Ed. Code, § 66740, third paragraph (Stats. 
1991, ch. 1188).) 

12. Present annual statistical reports with the California Community Colleges, California 
State University, and the University of California on transfer patterns to the Governor and 
Legislature via the California Postsecondary Education Commission.  Include in these 
reports statistics and information as described in Education Code section 66742.  
(Education Code section 66742 (Stats. 1991, ch. 1188).) 
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(9) Vocational Education (Ed. Code, §§ 78015 and 78016; and Cal. Code Regs., tit. 
5, §§ 55600-55603, 55605, 55607, 55620, and 55630) 

This section addresses the activities that must be done prior to and after the establishment of 
vocational or occupational training programs, and the ability of community college districts to 
contract with private postsecondary schools, activity centers, work activity centers, or sheltered 
workshops to provide vocational skill training.   

a. Education Code sections 78015 and 78016, and California Code of Regulations, 
title 5, section 55601, impose state-mandated activities on community college 
districts; however, California Code of Regulations, title 5, sections 55600, 55602-
55603, 55605, 55607, 55620, and 55630 do not  

Establishment and Review of Vocational Education Programs (Ed. Code, §§ 78015 and 78016) 

Sections 78015 and 78016 address activities that must be done prior to and after the 
establishment of vocational or occupational training programs.  Section 78015 sets forth 
activities that a community college district must engage in prior to establishing a vocational or 
occupational training program.  The plain language of section 78015 requires a community 
college district to engage in the following activities:   

1. Conduct a job market study of the labor market area, as defined by Education Code 
section 52301.5, in which it proposes to establish the program prior to establishing the 
program.158   

The labor market study must use the State-Local Cooperative Labor Market Information 
Program established by Unemployment Insurance Code section 10533, or if this program 
is not available for the labor market area, the study must use other sources of labor 
market information.   

The study must include a California Occupational Information System supply analysis of 
existing vocational and occupational education or training programs for adults maintained 
by high schools, community colleges, and private postsecondary schools in the area to 
ensure that the anticipated employment demand for students in the proposed programs 
justifies the establishment of the proposed courses of instruction.  (Ed. Code, § 78015, 
subd. (a)(1) (Stats. 1998, ch. 365).) 

2. Make copies of each job market study available to the public.  (Ed. Code, § 78015,  
subd. (a)(2) (Stats. 1998, ch. 365).) 

3. Determine whether or not the job market study justifies the proposed vocational 
education program.  (Ed. Code, § 78015, subd. (b) (Stats. 1998, ch. 365).) 

4. Determine by resolution whether the program will be offered through the district’s own 
facilities or through a contract with an approved private postsecondary school pursuant to 
Education Code section 8092, if the district determines that the job market study justifies 
the initiation of the proposed program.  (Ed. Code, § 78015, subd. (c) (Stats. 1998,  
ch. 365).) 

                                                 
158 Education Code section 52301.5 defines “Labor Market Area” as “a county or aggregation of 
counties designated by the Employment Development Department (EDD) that has one or more 
central core cities and that meets criteria of population, population density, commute patterns, 
and social and economic integration specified by the EDD.   
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However, when analyzing whether section 78015 mandates any activities it is necessary to look 
at the underlying program to determine if the claimant’s participation in the underlying program 
is voluntary.159  Here, a community college district is required to engage in the activities stated 
above only if it establishes a vocational or occupational training program.  As a result, it is 
necessary to determine if community college districts are required to offer vocational or 
occupational training program.   

Education Code section 66010.4 sets forth the “missions and functions” of California’s 
institutions of higher education.  Subdivision (a) of section 66010.4 delineates the primary 
mission of community colleges, and provides in relevant part, “The California Community 
Colleges shall, as a primary mission, offer academic and vocational instruction … .”  Thus, 
community college districts are required to establish vocational programs, and as a result, are 
mandated to engage in the activities set forth in Education Code section 78015.   

Section 78016 addresses the review of vocational or occupational training programs.  
Specifically, section 78016 mandates community college districts to engage in the following 
activities: 

1. Review every vocational or occupational training program offered by the district and 
commenced subsequent to July 28, 1983, every two years to ensure that each program:  
(1) meets a documented labor market demand; (2) does not represent unnecessary 
duplication of other manpower training programs in the area; and (3) is of demonstrated 
effectiveness as measured by the employment and completion success of its students. 

These three requirements are to be demonstrated by the California Occupational 
Information System, including State-Local Cooperative Labor Market Information 
Program established in Unemployment Insurance Code section 10533, or if this program 
is not available in the labor market area, other available sources of labor market 
information.  (Ed. Code, § 78016, subd. (a) (Stats. 1998, ch. 365).) 

2. Terminate any program that does not meet the requirements of Education Code  
section 78016, subdivision (a), and the standards promulgated by the governing board 
within one year after the review conducted pursuant to section 78016.  (Ed. Code,  
§ 78016, subd. (b) (Stats. 1998, ch. 365).) 

3. Include the review and comments by the local Private Industry Council, established 
pursuant to Unemployment Insurance Code section 15000 et seq., in the review process 
of every vocational or occupational training program offered by the district and 
commenced subsequent to July 28, 1983, the review and comments by the Private 
Industry Council shall occur prior to any decision by the district governing board.  (Ed. 
Code, § 78016, subd. (c) (Stats. 1998, ch. 365).) 

4. Make a written summary of the findings of each review available to the public.  (Ed. 
Code, § 78016, subd. (e) (Stats. 1998, ch. 365).) 

Appointment of Vocational Education Advisory Committee (Cal. Code Regs., tit. 5, § 55601) 

Title 5, section 55601, addresses the appointment of a vocational education advisory committee 
by community college districts participating in a vocational education program.  Title 5, section 
55601, provides: 

The governing board of each community college district participating in a 
vocational education program shall appoint a vocational education advisory 

                                                 
159 Kern High School Dist., supra, 30 Cal.4th 727, 743. 
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committee to develop recommendations on the program and to provide liaison 
between the district and potential employers.   

The committee shall consist of one or more representative of the general public 
knowledgeable about the disadvantaged, students, teachers, business, industry, 
school administration, and the field office of the Department of Employment 
Development.160   

As discussed above, community college districts are required to establish vocational education 
programs.  Thus, title 5, section 55601, mandates community college districts to engage in the 
following activity:  

Appoint a vocational education advisory committee, consisting of one or more 
members of the general public, to develop recommendations on the program and 
to provide a liaison between the district and potential employers.  The members 
must be knowledgeable about the disadvantaged, students, teachers, business, 
industry, school administration, and the field office of the Department of 
Employment Development.  (Cal. Code Regs., tit. 5, § 55601 (Register 93,  
No. 25).) 

Vocational Education Contracts (Cal. Code Regs., tit. 5, §§ 55600, 55602, 55603, 55605, 55607, 
55620, and 55630) 

Title 5, sections 55600, 55602-55607, 55620, and 55630, address the ability of community 
college districts to contract with private post secondary schools to provide vocational skills 
training, and the corresponding contracting requirements if a district chooses to contract with a 
private post secondary school.  However, pursuant to Kern High School Dist. a requirement 
resulting from an underlying discretionary decision does not constitute a state-mandated 
activity.161  Title 5, section 55602, provides, “Any community college district or districts may 
contract with a private post secondary school … to provide vocational skill training … .”162  
Pursuant to title 5, section 55602, community college districts have the authority to contract with 
a private post secondary school, but are not required to use this authority.  Thus, it is a 
community college district’s decision to utilize its authority that triggers any subsequent 
requirements within title 5, sections 55602-55607, 55620, and 55630, which set forth 
requirements regarding contracting with a private post secondary school for the provision of 
vocational skills training.  As a result, the requirements of title 5, sections 55600, 55602, 55603, 
55605, 55607, 55620, and 55630 do not constitute state-mandated activities. 

b. The state-mandated activities imposed by Education Code sections 78015 and 
78016 constitute a new program or higher level of service; however, the activity 
mandated by California Code of Regulations, title 5, section 55601 does not  

To constitute a “new program or higher level of service” the activities must carry out the 
governmental function of providing a service to the public, or impose unique requirements on 
local governments that do not apply to all residents and entities in the state in order to implement 
a state policy.163  In addition, the requirements must be new in comparison with the pre-existing 

                                                 
160 California Code of Regulations, title 5, section 55601 (Register 93, No. 25).  
161 Kern High School Dist., supra, 30 Cal.4th 727, 743. 
162 California Code of Regulations, title 5, section 55602 (Register 95, No. 22). 
163 County of Los Angeles, supra, 43 Cal.3d 46, 56.   
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scheme and must be intended to provide an enhanced service to the public.164  To make this 
determination, the requirements must initially be compared with the legal requirements in effect 
immediately prior to its enactment.165 

The state-mandated activities imposed by Education Code sections 78015 and 78016 carry out 
the governmental function of providing education by setting forth the steps necessary to establish 
vocational education programs, the provision of which is a primary mission of the California 
Community Colleges.  In addition, the claimants have pled Education Code sections 78015 and 
78016 as added in 1979 and last amended in 1998.166  Immediately prior to 1979, community 
college districts were not required to engage in the state-mandated program within Education 
Code sections 78015 and 78016.  Thus, Education Code sections 78015 and 78016 constitute a 
new program or higher level of service. 

California Code of Regulations, title 5, section 55601, carries out a governmental function by 
requiring the appointment of a vocational education advisory committee for each community 
college district to advise community college districts on the creation of vocational education 
programs, the provision of which, as noted above, are a primary mission of community colleges.  
The claimants have pled title 5, section 55601, as added in 1993.167  However, the requirement to 
appoint a vocational education advisory committee existed in 1973 under former Education Code 
section 6257.168  This requirement was renumbered to Education Code section 8070 in 1976.169  
In 1990, the Board of Governors were directed to incorporate the text of Education Code section 
8070 into the title 5 regulations governing community college districts, noting that if the Board 
of Governors fails to adopt and put into effect regulations containing the language of Education 
Code section 8070, the Education Code section shall remain operative until the Board of 
Governors does so.170  Thus, even though there was a two year delay to incorporate the 
provisions of Education Code section 8070 into the title 5 regulations in the form of title 5, 
section 55601, there was never a lapse in the requirement.  As a result, the requirement of 
California Code of Regulations, title 5, section 55601, does not constitute a state-mandated new 
program or higher level of service.  

(i) Summary of state-mandated new program or higher level of service 

1. Conduct a job market study of the labor market area, as defined by Education Code 
section 52301.5, in which it proposes to establish the program prior to establishing the 
program.171   

                                                 
164 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835.   
165 Ibid.   
166 Statutes 1979, chapter 977; and Statutes 1998, chapter 365.  
167 Exhibit B, Test Claim 02-TC-31, p.82.  The 1993 date cited by the claimants coincides with 
Register 93, number 25.   
168 Statutes 1973, chapter 1207.  
169 Statutes 1976, chapter 1010.   
170 Statutes 1990, chapter 1372, section 708.  
171 Education Code section 52301.5 defines “Labor Market Area” as “a county or aggregation of 
counties designated by the Employment Development Department (EDD) that has one or more 
central core cities and that meets criteria of population, population density, commute patterns, 
and social and economic integration specified by the EDD.   
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The labor market study must use the State-Local Cooperative Labor Market Information 
Program established by Unemployment Insurance Code section 10533, or if this program 
is not available for the labor market area, the study must use other sources of labor 
market information.   

The study must include a California Occupational Information System supply analysis of 
existing vocational and occupational education or training programs for adults maintained 
by high schools, community colleges, and private postsecondary schools in the area to 
ensure that the anticipated employment demand for students in the proposed programs 
justifies the establishment of the proposed courses of instruction.  (Ed. Code, § 78015, 
subd. (a)(1) (Stats. 1998, ch. 365).) 

2. Make copies of each job market study available to the public.  (Ed. Code, § 78015,  
subd. (a)(2) (Stats. 1998, ch. 365).) 

3. Determine whether or not the job market study justifies the proposed vocational 
education program.  (Ed. Code, § 78015, subd. (b) (Stats. 1998, ch. 365).) 

4. Determine by resolution whether the program will be offered through the district’s own 
facilities or through a contract with an approved private postsecondary school pursuant to 
Education Code section 8092, if the district determines that the job market study justifies 
the initiation of the proposed program.  (Ed. Code, § 78015, subd. (c) (Stats. 1998,  
ch. 365).) 

5. Review every vocational or occupational training program offered by the district and 
commenced subsequent to July 28, 1983, every two years to ensure that each program:  
(1) meets a documented labor market demand; (2) does not represent unnecessary 
duplication of other manpower training programs in the area; and (3) is of demonstrated 
effectiveness as measured by the employment and completion success of its students. 

These three requirements are to be demonstrated by the California Occupational 
Information System, including State-Local Cooperative Labor Market Information 
Program established in Unemployment Insurance Code section 10533, or if this program 
is not available in the labor market area, other available sources of labor market 
information.  (Ed. Code, § 78016, subd. (a) (Stats. 1998, ch. 365).) 

6. Terminate any program that does not meet the requirements of Education Code  
section 78016, subdivision (a), and the standards promulgated by the governing board 
within one year after the review conducted pursuant to section 78016.  (Ed. Code,  
§ 78016, subd. (b) (Stats. 1998, ch. 365).) 

7. Include the review and comments by the local Private Industry Council, established 
pursuant to Unemployment Insurance Code section 15000 et seq., in the review process 
of every vocational or occupational training program offered by the district and 
commenced subsequent to July 28, 1983, the review and comments by the Private 
Industry Council shall occur prior to any decision by the district governing board.  (Ed. 
Code, § 78016, subd. (c) (Stats. 1998, ch. 365).) 

8. Make a written summary of the findings of each review available to the public.  (Ed. 
Code, § 78016, subd. (e) (Stats. 1998, ch. 365).) 
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(10) Standards of Scholarship (Cal. Code Regs., tit. 5, §§ 55750, 55751, 55752, 
55753, 55753.5, 55753.7, 55754, 55755, 55756.5, 55757, 55758, 55758.5, 55759, 
55760, 55761, 55762, 55763, 55764, and 55765) 

This section addresses regulations that set forth standards addressing the basic operation of 
community college districts regarding standards of scholarship, including but not limited to the 
following areas of scholarship: grading practices, credit-no credit options, advanced placement 
examinations, standards for probation, academic record symbols, and grade point average.  

a. California Code of Regulations, title 5, sections 55750, 55751, 55753, 55754, 
55755, 55756, 55756.5, 55757, 55758, 55759, 55760, 55761, and 55764 requires 
community college districts to engage in state-mandated activities 

Regulations (Cal. Code Regs., tit. 5, § 55750) 

Section 55750 provides: 

The governing board of a district maintaining a community college shall adopt 
regulations consistent with this [subchapter].172  The regulations shall be 
published in the college catalog under appropriate headings and filed with the 
Chancellor’s Office as required by section 51002 of this [division].173 

The plain language of section 55750 requires community college districts to adopt regulations 
consistent with the subchapter on “Standards of Scholarship.”  In addition, these regulations are 
required to be published in the college catalog under appropriate headings.  The language of 
section 55750 also provides that the district file the regulations with the Chancellor’s office as 
required by section 51002.  As discussed in the “Minimum Conditions Entitling Community 
College Districts to State Aid” section of this analysis staff found that title 5,  
section 51002, does not mandate any activity because it is triggered by an underlying 
discretionary decision.  For the same reason, community college districts are not required to file 
a copy of its regulations and amendments with the Chancellor.”174  Thus, the plain language of 
section 55750 requires community college districts to engage in the following state-mandated 
activities:   

1. Adopt regulations consistent with the subchapter regarding standards of scholarship 
consisting of California Code of Regulations, title 5, section 55750 – 55765.175  (Cal. 
Code Regs., tit. 5, § 55750.) 

2. Publish the regulations consistent with the subchapter regarding standards of scholarship 
in the college catalog under appropriate headings.  (Cal. Code Regs., tit. 5, § 55750.) 

  
                                                 
172 See “Minimum Conditions Entitling Community College Districts to State Aid” section, 
regarding the discussion of the Nomenclature Cross-Reference issued by the Office of 
Administrative Law. 
173 Ibid. 
174 California Code of Regulations, title 5, section 51002, subdivision (b) (Register 95, No. 15).  
175 The language of California Code of Regulations, title 5, section 55750 provides, “… 
consistent with this chapter.”  However, see discussion regarding the Nomenclature Cross 
Reference in the “Minimum Conditions Entitling Community College Districts to State Aid” 
section above. 
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Grading Practices (Cal. Code Regs., tit. 5, § 55751) 

Section 55751 addresses the grading practices of community college districts.  The plain 
language of section 55751 requires community college districts to determine a uniform grading 
practice for the district based on sound academic principles.  In addition, the uniform grading 
practices must conform to the standard that work in all courses acceptable in the fulfillment of 
the requirements for an associate or baccalaureate degree, a certificate, diploma or license is 
graded in accordance with a grading scale adopted by the governing board consistent with 
section 55758, and sections 55752 (Credit-No Credit Options) or 55753 (Credit by Examination).  
As a result, staff finds that California Code of Regulations, title 5, section 55751 imposes the 
following state-mandated activities: 

1. Determine a uniform grading practice for the district based on sound academic principles.  
(Cal. Code Regs., tit. 5, § 55751.) 

2. Conform the uniform grading practices to the standard that work in all courses acceptable 
in the fulfillment of the requirements for an associate or baccalaureate degree, a 
certificate, diploma or license is graded in accordance with a grading scale adopted by the 
governing board consistent with section 55758, and sections 55752 (Credit-No Credit 
Options) or 55753 (Credit by Examination).  (Cal. Code Regs., tit. 5, § 55751, subds. (a) 
and (b).)  

Credit-No Credit Option (Cal. Code Regs., tit. 5, § 55752) 

Section 55752 addresses the “credit-no credit” options regarding classes offered by a community 
college.  Section 55752, subdivision (a), provides that the “governing board of a community 
college district may by resolution and regulation offer courses” in which all students are 
evaluated on a “credit- no credit” basis, or in which students may choose to be evaluated on a 
“credit-no credit” basis or a letter grade.  In addition, subdivision (a) provides that if such a 
course is offered, a community college must specify in its catalog the category into which the 
course falls. 

As a result, the plain language of section 55752 authorizes the governing boards of community 
college districts to offer courses on a “credit-no credit” basis, but does not require the governing 
boards to do so.  If “credit-no credit” courses are not offered, there would be no requirement to 
specify the type of “credit-no credit” course in the district catalog, adopt regulations, or file the 
regulations with the Chancellor’s Office.  As a result, any requirement of section 55752 is a 
downstream activity resulting from a community college district’s voluntary decision to offer 
courses wherein all students are evaluated on a “credit-no credit” basis or wherein each student 
may elect whether the basis of evaluation is to be “credit-no credit” or letter grade.  Thus, staff 
finds that California Code of Regulations, title 5, section 55752, does not impose any state-
mandated activities on community colleges, and therefore, is not subject to article XIII B,  
section 6 of the California Constitution.   

Credit by Examination (Cal. Code Regs., tit. 5, § 55753) 

Section 55753 addresses the option of credit by examination for a community college course.  
Section 55753, as added by Register 83, Number 29 (July 16, 1983) provides: 

(a) The governing board maintaining one or more community colleges shall adopt 
and publish procedures and regulations pertaining to credit by examination in 
accordance with the provisions of this section and the provisions of Sections 
55751, 55752, 55758, 55760, 55761, 55762, and 55764. 
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(b) The governing board may grant credit to any student who satisfactorily passes 
an examination approved or conducted by proper authorities of the college.  Such 
credit may be granted only to a student who is registered at the college and in 
good standing and only for a course listed in the catalog of the community 
college.  

(c) The student’s academic record shall be clearly annotated to reflect that credit 
was earned by examination.  

(d) Units for which credit is given pursuant to the provisions of this section shall 
not be counted in determining the 12 semester hours of credit in residence 
required for an associate degree.   

In 2002, section 55753 was amended by Register 2002, Number 8 (Feb. 22, 2002) to provide: 

(a) The governing board of each community college district shall adopt and 
publish procedures and regulations pertaining to credit by examination in 
accordance with the provisions of [the “Standards of Scholarship” subchapter].   

(b) [As quoted above (Register 83, No. 29 (July 16, 1983))].   

(c) The nature and content of the examination shall be determined solely by 
faculty in the discipline that normally teaches the course for which credit is to be 
granted in accordance with policies and procedures approved by the curriculum 
committee established pursuant to Section 55002.  The faculty shall determine 
that the examination adequately measures mastery of the course content as set 
forth in the outline of record.  The faculty may accept an examination conducted 
at a location other than the community college for this purpose.  

(d) A separate examination shall be conducted for each course for which credit is 
to be granted.  Credit may be awarded for prior experience or prior learning only 
in terms of individually identified courses for which examinations are conducted 
pursuant to this section. 

(e) [Identical to the above quoted subdivision (c), as added by Register 83, 
Number 29 (July 16, 1983)] 

(f) Grading shall be according to the regular grading scale approved by the 
governing board pursuant to Section 55758, except that students shall be offered a 
credit-no credit option if that option is ordinarily available for the course.   

(g) [Identical to the above quoted subdivision (d), as added by Register 83, 
Number 29 (July 16, 1983)] 

The plain language of subdivision (a) provides that community college districts shall adopt and 
publish procedures and regulations pertaining to credit by examination.  However, courts have 
held that the intent of a regulation should be ascertained from the entire regulation and regulatory 
scheme rather than from isolated parts or words.176  Additionally, under Kern High School Dist. a 
requirement resulting from an underlying discretionary decision does not constitute a state-
mandated activity.   

Here, subdivision (b) authorizes, but does not require, community college districts to offer credit 
by examination.  In addition, the usual and ordinary meaning of the word “procedures” is, “a 

                                                 
176 DuBois v. Workers’ Comp. Appeals Bd., supra, 5 Cal. 4th 382, 388; Cal. Drive-In Restaurant 
Assn. v. Clark, supra, 22 Cal.2d 287, 292. 
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way of performing or effecting something.”177  In light of the discretionary nature of offering 
credit by examination, and the usual and ordinary meaning of “procedures,” the activity of 
adopting and publishing procedures, or a way of performing or effecting credit by examination, 
would only be necessary if a community college district made the initial decision to offer credit 
by examination.  Thus, the requirement of adopting and publishing procedures regarding credit 
by examination is triggered by a community college district’s initial discretionary decision to 
offer credit by examination, and therefore under Kern High School Dist., is not mandated by the 
state.  Likewise, the subsequent activities set forth in section 55753, subdivisions (c)-(g) are 
downstream activities of a community college district’s decision to offer credit-by examination, 
and therefore not state-mandated.  

As distinguished from “procedures,” the usual and ordinary meaning of the word “regulations” 
is, “A principle, rule, or law designed to control or govern behavior.”178  Adopting and 
publishing regulations regarding credit by examination, or rules to control or govern credit by 
examination is not dependent on actually offering credit by examination.  Thus, staff finds that 
California Code of Regulations, title 5, section 55753, subdivision (a) imposes the following  
state-mandated activities:   

Adopt and publish regulations pertaining to credit by examination in accordance 
with the provisions of Subchapter 9 “Standards of Scholarship” (Cal. Code Regs., 
tit. 5, § 55750 et seq.).  (Cal. Code Regs., tit. 5, § 55753, subd. (a).) 

Articulation of High School Courses (Cal. Code Regs., tit. 5, § 55753.5) 

Section 55753.5 addresses the use of articulated high school courses to satisfy community 
college course requirements.  Section 55753.5 provides in relevant part: 

The governing board of a community college district may adopt policies to permit 
articulated high school courses to be applied to community college requirements 
in accordance with this Section.  … 

The remaining portions of section 55753.5 set forth what articulated high school courses can and 
cannot be used in lieu of comparable community college courses, and the requirements resulting 
from the application of articulated high school courses toward community college requirements.  
Reading section 55753.5 as a whole and “not as individual parts or words standing alone,”179 any 
activities required are a result of a community college district’s decision to permit articulated 
high school courses to be applied to community college requirements.  As a result, under Kern 
High School Dist., California Code of Regulations, title 5, section 55753.5, does not impose any 
state-mandated activities on community college districts, and therefore, is not subject to article 
XIII B, section 6 of the California Constitution.   

  

                                                 

177 Webster’s 2d New College Dictionary. (1999) p.881.  
178 American Heritage Dictionary (new college ed. 1979) p. 1096. 
179 Fontana Unified School Dist. v. Burman, supra, 45 Cal.3d 208, 218. 
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Advanced Placement Examinations (Cal. Code Regs., tit. 5, § 55753.7) 

Section 55753.7 addresses the granting of credit for satisfactory completion of advanced 
placement examinations.  Section 55753.7 provides in relevant part: 

The governing board of a community college district may adopt policies to grant 
credit for satisfactory completion of advanced placement examinations typically 
recognized by colleges and universities as measuring competencies comparable to 
those achieved in baccalaureate leave courses.   

The remaining portions of section 55753.7 set forth activities resulting from the granting of 
credit for satisfactory completion of advanced placement examinations.  Read as a whole, any 
activities required by section 55753.7 are downstream activities resulting from a community 
college district’s decision to adopt policies to grant credit for satisfactory completion of 
advanced placement examinations.  As a result, under Kern High School Dist., California Code 
or Regulations, title 5, section 55753.7, does not impose any state-mandated activities on 
community college districts, and therefore, is not subject to article XIII B, section 6 of the 
California Constitution.   

Standards for Probation (Cal. Code Regs., tit. 5, § 55754) 

Section 55754 addresses the standards for academic and progress probation.  Pursuant to the 
plain language of the section 55754, subdivision (a), community colleges are required to place 
student on academic probation if the student has attempted at least 12 semester or 18 quarter 
units and has earned a grade point average below 2.0 in all units which were graded.  The plain 
language of subdivision (b), similarly provides that a community college is to place a student on 
progress probation if the student has enrolled in a total of at least 12 semester or 18 quarter units 
and the percentage of all units in which the student has enrolled and for which entries of 
“Withdrawal,” “Incomplete,” and “No Credit” have been recorded reaches or exceeds 50 
percent.  However, subdivision (b) must be read in the context of the regulatory scheme as a 
whole.180  Under the California Code of Regulations, title 5, sections 55752 and 55758, 
community college districts are not required to offer courses on a “credit – no credit” basis, nor 
are community college districts required to authorize the use of “Withdrawal” or “Incomplete” as 
academic record symbols.181  As a result, the requirement to place a student on “progress 
probation” is a downstream activity of a community college’s decision to offer courses on a 
“credit – no credit” basis and to authorize the use of “Withdrawal” or “Incomplete” as academic 
record symbols.  Therefore, under Kern High School District, subdivision (b) does not mandate 
any activity upon community colleges or districts.  In addition, the plain language of  
subdivision (c) authorizes community college districts to adopt standards for probation higher 
than those set forth by subdivisions (a) and (b); however, districts are not required to do so.  
Thus, staff finds that subdivision (a) of section 55754 of title 5 of the California Code of 
Regulations imposes the following state-mandated activity:   

Place a student on academic probation when he/she has attempted at least 12 
semester or 18 quarter units as shown by the official academic record and earned 

                                                 
180 Ibid.  
181 California Code of Regulations, title 5, section 55752 addresses the “credit – no credit” 
grading option.  California Code of Regulations, title 5, section 55758 addresses academic record 
symbols, including the use of “Withdrawal” and “Incomplete.”  Section 55758 will be addressed 
in more detail below.  



 76

a grade point average below 2.0 in all units which were graded on the basis of the 
grading scale.  (Cal. Code Regs., tit. 5, § 55754, subd. (a).)  

Removal from Probation (Cal. Code Regs., tit. 5, § 55755) 

Section 55755 addresses the removal of students from probation.  Pursuant to the plain language 
of section 55755, subdivision (a), community colleges are required to remove a student from 
academic probation when the student’s accumulated grade point average is 2.0 or higher.   

Subdivision (b) provides that community colleges are required to remove a student from progress 
probation when the percentage of units for which “Withdrawal,” “Incomplete,” and “No Credit” 
entries have been recorded drops below 50 percent.  However, as discussed with section 55754, 
districts are not required to offer courses on a “credit-no credit” basis or to use “Withdrawal” or 
“Incomplete” as academic record symbols.  Thus, under Kern High School Dist., subdivision (b) 
does not mandate any activities on community college districts. 

Subdivision (c) requires community college districts to adopt and publish procedures and 
conditions for probation and appeal of probation and request for removal from probation.  In 
addition, subdivision (c) authorizes a community college district to establish standards higher 
than those specified in subdivisions (a) and (b), but the district is not required to do so. 

For the reasons discussed above staff finds that subdivisions (a) and (c) of section 55755 of title 
5 of the California Code of Regulations impose the state-mandated activities summarized below.   

1. Remove a student from academic probation when the student’s accumulated grade point 
average is 2.0 or higher.  (Cal. Code Regs., tit. 5, § 55755, subd. (a).) 

2. Adopt and publish procedures and conditions for probation and appeal of probation and 
request for removal from probation.  (Cal. Code Regs., tit. 5, § 55755, subd. (c).) 

Standards for Dismissal (Cal. Code Regs., tit. 5, § 55756) 

Section 55756 addresses community college district standards for dismissal.  Pursuant to the 
plain language of section 55756, subdivision (a), community colleges are required to make a 
student on academic probation subject to dismissal if the student earned a cumulative grade point 
average of less than 1.75 in all units attempted in each of three consecutive semesters or 5 
quarters which were graded.  Subdivision (b) provides that a student on progress probation is 
required to be subject to dismissal if the percentage of units in which the student has been 
enrolled for which entries of “Withdrawal,” “Incomplete,” and “No Credit” have been recorded 
for 3 consecutive semesters or 5 consecutive quarters reaches or exceeds 50 percent.  However, 
for the same reasons discussed above, subdivision (b) of section 55756 does not impose any 
state-mandated activities.  Subdivision (c) requires a community college district to adopt and 
publish procedures and conditions for dismissal and appeal of dismissal and request for 
reinstatement.  Subdivision (d) requires community college districts to adopt rules setting forth 
the circumstances that warrant exceptions to the standards for dismissal, and to file a copy of the 
rules with the Chancellor.  As a result, staff finds that subdivisions (a), (c) and (d) of section 
55756 of title 5 of the California Code of Regulations impose the following state-mandated 
activities:   

1. Make a student subject to dismissal if the student is on academic probation and has 
earned a cumulative grade point average of less than 1.75 in all units attempted in each of 
3 consecutive semesters or 5 consecutive quarters which were graded on the basis of a 
grading scale.  (Cal. Code Regs., tit. 5, § 55756, subd. (a).) 

2. Adopt and publish procedures and conditions for dismissal and appeal of dismissal and 
request for reinstatement.  (Cal. Code Regs., tit. 5, § 55756, subd. (c).) 
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3. Adopt rules setting forth the circumstances that warrant exceptions to the standards for 
dismissal.  (Cal. Code Regs., tit. 5, § 55756, subd. (d).) 

4. File a copy of the rules setting forth the circumstances that warrant exceptions to the 
standards for dismissal with the Chancellor.  (Cal. Code Regs., tit. 5, § 55756, subd. (d).) 

Remedial Coursework Limit (Cal. Code Regs., tit. 5, § 55756.5) 

Section 55756.5 addresses the remedial coursework limit of community colleges which, with 
exceptions,182 is set at 30 semester units or 45 quarter units.  “Remedial course work” refers to 
precollegiate basic skills courses which are defined as those courses in reading, writing, 
computation, and English as a Second Language which are designated by the community college 
district as nondegree credit courses.183  Subdivision (b) of section 55756.5, provides: 

A student’s need for remedial coursework shall be determined using appropriate 
assessment instruments, methods, or procedures administered pursuant to 
[subchapter] 6 (commencing with section 55500) of [chapter] 6 of this [division].   

The plain language of subdivision (b) requires community college districts to use appropriate 
assessment instruments, methods, or procedures used pursuant to the regulations implementing 
the Seymour-Campbell Matriculation Act of 1986 (Cal. Code Regs., tit. 5, §§ 55500 – 55534).  
The “assessment instruments, methods, or procedures” used in the Seymour-Campbell 
Matriculation Act of 1986 include, but are not limited to:  interviews; standardized tests; holistic 
scoring processes; attitude surveys; vocational or career aptitude and interest inventories; high 
school or college transcripts; specialized certificates or licenses; educational histories; other 
measures of performance; and assessment procedures such as identification of test scores which 
measure particular skill levels, the administrative process by which students are referred for 
assessment, the manner in which assessment results are made available, and the length of time 
required before such results are available.  As a result, pursuant to subdivision (b), community 
colleges are required to use these “assessment instruments, methods, or procedures” to determine 
a student’s need for remedial coursework.   

In addition, subdivisions (b) and (e) of section 55756.5 require community colleges to dismiss 
and refer students that have exhausted the unit limitation to appropriate adult noncredit education 
services provided by college, adult school, community-based organization, or other appropriate 
local provider with which the district has an established referral agreement.  Also, pursuant to 
subdivision (g) community college districts are required to submit, through the established 
Management Information System, information necessary to enable the Chancellor to determine:  
(1) the effect of section 55765.5 on students by sex, age, and ethnicity; and (2) the success rates 
for students enrolled in “remedial coursework.” 

The claimants allege that subdivision (c) of section 55756.5 requires community college districts 
to track and ensure that students enrolled in English as a Second Language classes and those 
students identified by the districts as having a learning disability are exempted from the remedial 
coursework limit.184  However, the plain language of subdivision (c) does not require community 
college districts to track or ensure exemption of students that fit within these categories.  Rather, 
the plain language of subdivision (c) only provides that students that fit within these categories 

                                                 
182 See California Code of Regulations, title 5, section 55756.5, subdivision (c).  
183 “Precollegiate basic skills courses” defined by California Code of Regulations, title 5, section 
55502, subdivision (b). 
184 Exhibit B, Test Claim 02-TC-31, p. 174. 
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are exempt.  As a result, tracking or ensuring that students are exempt is not required by  
section 55756.5.   

The claimants also allege that subdivision (d) of section 55756.5 requires: 

… the governing board [of a community college district] to review and approve 
any locally developed standards which provide for a waiver of the limitation on 
remedial coursework with respect to any student, and for the standards to include 
provisions which ensure that waivers are only given for specified periods of time 
or for specified numbers of units … .185 

However, the plain language of subdivision (d) provides in relevant part that the “governing 
board of a district may provide a waiver of the limitation on remedial coursework … .”186  
Subdivision (d) then sets forth requirements if the district decides to provide a waiver.  As a 
result, any activities required under subdivision (d) are downstream activities of a district’s 
voluntary decision to provide a waiver to the remedial coursework limit, and therefore are not 
required by the section.  

In addition, the claimants allege that subdivision (f) requires community college districts: 

[t]o allow a student who has successfully completed all appropriate “remedial 
coursework,” or has demonstrated the level of skills which reasonably assures 
success in college-level courses, to request reinstatement to proceed with college-
level coursework … . 187 

However, the plain language of subdivision (f) does not impose the activity of allowing a student 
to request reinstatement on a community college or district.  Rather, subdivision (f) allows 
students to make a request for reinstatement to proceed with college-level courses if certain 
conditions are met.  Subdivision (f) does not require any activities of community college 
districts.  As a result, staff finds that subdivisions (b), (e) and (g) of section 55756.5 of title 5 of 
the California Code of Regulations impose the following state-mandated activities:   

1. Determine a student’s need for remedial coursework using appropriate assessment 
instruments, methods, or procedures, including, but not limited to, interviews; 
standardized tests; holistic scoring processes; attitude surveys; vocational or career 
aptitude and interest inventories; high school or college transcripts; specialized 
certificates or licenses; educational histories; other measures of performance; and 
assessment procedures such as identification of test cores which measure particular skill 
levels, the administrative process by which students are referred for assessment, the 
manner in which assessment results are made available, and the length of time required 
before such results are available.  (Cal. Code Regs., tit. 5, § 55756.5, subd. (b).) 

2. Dismiss and refer students that have exhausted the remedial coursework unit limitation to 
appropriate adult noncredit education services, provided by college, adult school, 
community-based organization, or other appropriate local provider which the district has 
an established referral agreement.  (Cal. Code Regs., tit. 5, § 55756.5, subds. (b) and (e).) 

3. Submit, through the established Management Information System, information necessary 
to enable the Chancellor to determine the effect of the California Code of Regulations, 
title 5, section 55756.5 on students by sex, age and ethnicity, and the success rates for 

                                                 
185 Ibid. 
186 Emphasis added. 
187 Exhibit B, Test Claim 02-TC-31, p. 174 – 175.   
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students enrolled in “remedial coursework.”  (Cal. Code Regs., tit. 5, §55756.5, subd. 
(g).) 

Units Attempted (Cal. Code Regs., tit. 5, § 55757) 

Section 55757 provides: 

For the purposes of sections 55754 and 55756, “all units attempted” means all 
units of credit for which the student is enrolled in the current community college 
of attendance.  The governing board of each district shall adopt rules and 
regulations governing the inclusion in or exclusion of units in which a student did 
not receive a grade or “credit-no credit” or from which the student withdrew in 
accordance with rules adopted by the district governing board.   

The first sentence of section 55757 defines “all units attempted” for purposes of sections 55754 
and 55756.  As discussed above, sections 55754 and 55756 address a community college 
district’s standards for probation and dismissal of students for academic reasons.  Read in this 
context, the second sentence of section 55757 requires the governing board of a district to adopt 
rules and regulations governing the inclusion in or exclusion of units in which a student did not 
receive a grade or “credit-no credit” or from which the student withdrew when determining 
whether a student should be placed on probation or dismissed.   

Although, as discussed above, community college districts are not required to offer courses on a 
“credit – no credit” basis, nor are they required to authorize the use of “Withdrawal” or 
“Incomplete” as academic record symbols,188 they are still required to adopt rules and regulations 
governing the inclusion or exclusion of units received on these bases.  As a result, staff finds that 
California Code of Regulations, title 5, section 55757 imposes the following state-mandated 
activity:   

Adopt rules and regulations governing the inclusion in or exclusion of units, for 
the purpose of determining whether to place a student on probation or dismissal, 
in which a student did not receive a grade or “credit-no credit” or from which the 
student withdrew in accordance with rules adopted by the district governing 
board.  (Cal. Code Regs., tit. 5, § 55757.) 

Academic Record Symbols and Grade Point Average (Cal. Code Regs., tit. 5, § 55758) 

Section 55758 addresses the academic record symbols and grade point average used by 
community college districts.  Subdivision (a) of section 55758 provides in relevant part: 

Grades from a grading scale shall be averaged on the basis of the point 
equivalencies to determine a student’s grade point average using only the 
following evaluative symbols …  

Subdivision (a) than sets forth the evaluative symbols “A” through “F” with the grade point 
equivalencies of “4” through “0” respectively.  Subdivision (d) requires the governing board of 
each community college district to publish in the catalogs of community colleges the point 
equivalencies for the grades in the grading scale used in section 55758, subdivision (a), as part of 
its grading practices.  Subdivisions (b), (c), and (e), authorize the governing board of community 
college districts to use “plus,” “minus,” “FW” designations, and nonevaluative symbols.   

                                                 
188 California Code of Regulations, title 5, section 55752 addresses the “credit – no credit” 
grading option.  California Code of Regulations, title 5, section 55758 addresses academic record 
symbols, including the use of “Withdrawal” and “Incomplete.”  Section 55758 will be addressed 
in more detail below.  



 80

The plain language of section 55758 imposes a state mandate on community college districts to 
determine a student’s grade point average using grades from the grading scale set forth in 
subdivision (a).  In addition, subdivision (d) requires community college districts to publish in 
the catalogs of community colleges the point equivalencies for the grades in the grading scale 
used in section 55758, subdivision (a).  However, pursuant to the plain language of the  
section 55758 and interpreting the regulatory scheme as a whole, the inclusion of the academic 
record symbols “CR” and “NC” are not required to be published pursuant to section 55758, 
subdivision (d).  Subdivision (d) provides that a district “shall publish the point equivalencies for 
the grades used in [subdivision] (a) … in the catalog.”189  As set forth in subdivision (a), the 
symbols “CR” and “NC” do not have corresponding point equivalencies.  In fact, it is noted in 
subdivision (a) that units awarded a “CR” or “NC” are not to be counted in a student’s grade 
point average.  In addition, as discussed above in the section regarding section 55752, 
community college districts are not required to offer courses on a “credit – no credit” (“CR” – 
“NC”) basis.  As a result, the inclusion of “CR” or “NC” in the published grading scale is not 
required by subdivision (d) of section 55758.   

In addition, section 55758 authorizes, but does not require, the governing board of a community 
college district to use “plus”, “minuses”, “FW” designations, and nonevaluative symbols.  The 
plain language of section 55758 provides that “plus”, “minus”, and “FW” designations, and 
nonevaluative symbols need to be published if they are used.  As a result, staff finds community 
college districts are not mandated by the state to publish as part of their grading practices “plus”, 
“minuses”, “FW” designations, and nonevaluative symbols in their catalogs.  

Thus, staff finds that only California Code Regulations, title 5, section 55758, subdivisions (a) 
and (d) impose state-mandated activities, which are summarized below. 

1. Determine a student’s grade point average using the grades from a grading scale and the 
corresponding point equivalencies set forth in California Code of Regulations, title 5, 
section 55758, subdivision (a).  (Cal. Code Regs., tit. 5, § 55758, subd. (a).) 

2. Publish the point equivalencies for the grades used in California Code Regulations,  
title 5, section 55758, subdivision (a), in the catalog or catalogs of the community college 
district as part of its grading practices.  “Point equivalencies for the grades” that are to be 
published excludes the symbols for credit (CR) and no credit (NC).  (Cal. Code Regs.,  
tit. 5, § 55758, subd. (d).) 

Grade Point Average Calculation (Cal. Cod Regs., tit. 5 § 55758.5) 

Section 55758.5 addresses the calculation of a student’s degree applicable grade point averages.  
Section 55758.5 provides in relevant part, “In calculating students’ degree applicable grade point 
averages, grades earned in nondegree credit courses shall not be included.”  The claimants assert 
that community college districts are required “[t]o ensure that grades earned in nondegree credit 
courses are not included in calculating students’ degree applicable grade point averages.”  
However, the plain language of section 55758.5 does not impose any activities on community 
college districts; rather it prohibits a community college district from engaging in an activity.  
Specifically, community college districts are prohibited from including grades earned in 
nondegree credit courses when calculating a student’s degree applicable grade point average.   

Thus, staff finds that California Code of Regulations, title 5, section 55758.5 does not impose 
any state-mandated activities.   

  
                                                 
189 Emphasis added. 
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Notification of Probation and Dismissal (Cal. Code Regs., tit. 5, § 55759) 

Section 55759 addresses the notification of students of academic probation and dismissal.  
Section 55759 requires each community college to make reasonable efforts to notify a student 
subject to academic probation or dismissal at or near the beginning of the semester or quarter in 
which it will take effect, but no later than the start of the fall semester or quarter.  Each 
community college must also make reasonable efforts to notify a student of removal from 
probation or reinstatement after dismissal within timelines established by the district.  In 
addition, section 55759 requires the policies and procedures regarding probation and dismissal to 
be published in the college catalog.  In addition, each community college shall make a 
reasonable effort to provide counseling and other support services to a student on probation to 
help the student overcome any academic difficulties. 

Thus, staff finds that California Code of Regulations, title 5, section 55759 imposes the 
following state-mandated activities:   

1. Make reasonable efforts to notify a student of removal from probation or reinstatement 
after dismissal within timelines established by the district.  (Cal. Code Regs., tit. 5,  
§ 55759.) 

2. Publish the policies and procedures regarding probation and dismissal in the college 
catalog.  (Cal. Code Regs., tit. 5, § 55759.) 

3. Make reasonable effort to provide counseling and other support services to a student on 
probation to help the student overcome any academic difficulties.  (Cal. Code Regs.,  
tit. 5, § 55759.) 

Grade Changes and Course Repetition (Cal. Code Regs., tit. 5, §§ 55760, 55761, and 55762) 

Sections 55760, 55761, and 55762 address grade changes, the district policy for course 
repetition, and the requirements when adopting regulations to implement the policy.   

Section 55760, subdivision (a), provides that the instructor of a course shall determine the grade 
to be awarded to each student in any course of instruction for which grades are awarded.  In 
addition, subdivision (a) requires districts to include expunging incorrect grades from the record 
in the procedures for the correction of grades given in error.  Subdivision (b) provides that the 
governing board of a district must adopt and publish procedures and regulations in accordance 
with sections 55761 and 55762, which pertain to the repetition of courses for which substandard 
work has been recorded.  In addition, subdivision (b) requires appropriate annotations to be made 
in a student’s permanent academic record when grade changes are made in accordance to 
sections 55761 and 55762.   

Section 55761 requires the governing board of a community college district to adopt and publish 
procedures or regulations pertaining to the repetition of courses for which substandard work has 
been recorded.  Section 55761 also provides that the procedures or regulations may allow such 
courses to be repeated and the previous grade and credit to be disregarded in the computation of 
grade point averages. 

Section 55762 sets forth rules pertaining to the adoption and publishing of policies and 
procedures or regulations that permit the repetition of courses.  Section 55762, subdivision (a), 
prohibits a community college district from adopting regulations or procedures that conflict with 
existing law pertaining to the finality of grades assigned by instructors, and the retention and 
destruction of records.  Subdivision (b) provides that the governing board of a community 
college district may permit repetition of any course which was taken at an accredited college or 
university and for which substandard work has been recorded.  Subdivision (c) provides that 
when the governing board of a community college district permits course repetition, the 
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governing board must indicate any specific courses or categories of courses which are exempt 
from course repetition.  Subdivision (d) provides that courses that are repeated must be clearly 
indicated on the student’s permanent academic record.  Subdivision (e) provides that when 
course repetition is allowed, specific procedures must be published to implement section 55762.  
Subdivision (g) provides that the governing board must maintain a careful record of actions taken 
under course repetition procedures or regulations.   

Although sections 55760 and 55761 require the adoption and publication of procedures and 
regulations pertaining to the repetition of courses for which substandard work has been recorded, 
community college districts are not required to allow such repetition.  Section 55761 provides in 
relevant part, “The procedures or regulations may allow [courses for which substandard work has 
been recorded] to be repeated and the previous grade and credit to be disregarded … .”190  In 
addition, the language throughout section 55762 indicates the voluntary nature of allowing 
course repetition for which substandard work has been recorded.191  Similar to the analysis in 
section 55753 regarding the adoption of “procedures,” the activity of adopting and publishing 
procedures (defined as a way of performing or effecting something) for the repetition of courses 
for which substandard work has been recorded is unnecessary if a community college district 
chooses not to offer repetition of courses.  As a result, pursuant to Kern High School Dist. the 
adoption and publication of procedures pertaining to the repetition of courses is not a state-
mandated activity.  In addition, the activities set forth in section 55762 are also downstream 
activities resulting from a community college district’s decision to offer repetition of courses, 
and not a result of a state mandate.   

As distinguished from the activity of adopting procedures, adopting and publishing regulations 
regarding the repetition of courses for which substandard work has been recorded is not 
dependent on actually offering the repetition of courses.  Thus, staff finds that California Code of 
Regulations, title 5, sections 55760 and 55761 impose the following state-mandated activities:   

1. The instructor of the course is to determine the grade to be awarded each student in 
accordance with the California Code of Regulations, title 5, section 55758 (“Academic 
Record Symbols and Grade Point Average”).  (Cal. Code Regs., tit. 5, § 55760,  
subd. (a).) 

2. Include in the procedures for the correction of grades given in error the expunging of the 
incorrect grade from the record.  (Cal. Code Regs., tit. 5, § 55760, subd. (a).) 

3. Adopt and publish regulations for repeating courses in which substandard work has been 
recorded.  (Cal. Code Regs., tit. 5, §§ 55760, subd. (b), and 55761.) 

Academic Renewal without Course Repetition (Cal. Code Regs., tit. 5, §§ 55764 and 55765) 

Sections 55764 and 55765 address a community college district’s policy regarding academic 
renewal without course repetition and the requirements when adopting procedures or regulations 
to implement the policy.   

Section 55764 requires the district of a community college to adopt and publish procedures or 
regulations pertaining to the alleviation of previously recorded substandard academic 
performance that is not reflective of a student’s demonstrated ability.  The procedures or 
regulations must include a clear statement of the educational principles upon which they are 
based, and must be referred to as academic renewal regulations.  When procedures or regulations 

                                                 
190 Emphasis added. 
191 See California Code of Regulations, title 5, section 55762, subdivisions (b), (c), and (e).   
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permit recorded substandard course work to be disregarded in the computation of grade point 
averages, the permanent academic record shall be annotated so that all work remains legible. 

Section 55765, subdivision (a), prohibits a community college district from adopting regulations 
or procedures that conflict with existing law pertaining to the finality of grades assigned by 
instructors, and the retention and destruction of records.  Subdivision (b) provides that when 
adopted procedures or regulations permit the alleviation of previously recorded substandard 
performance that is not reflective of a student’s demonstrated ability, the governing board of a 
community college district must state:  (1) the amount of coursework that may be alleviated,  
(2) the amount of academic work to have been completed at a satisfactory level subsequent to the 
coursework to be alleviated, (3) the length of time that is to elapse since the substandard 
coursework was recorded, and (4) any courses exempt from academic renewal.  Subdivision (c) 
provides that when alleviation is permitted, the governing board must publish specific 
procedures to be followed in implementing the procedures or regulations adopted pursuant to 
section 55765 and 55764 that allow alleviation.  These implementing procedures must state, at a 
minimum, the procedures to be followed by students petitioning for alleviation, and the officers 
or personnel responsible for implementing the procedures or regulations.   

Although section 55764 requires the adoption and publication of procedures or regulations 
pertaining to the alleviation of previously recorded substandard academic performance that is not 
reflective of a student’s demonstrated ability, community college districts are not required to 
allow alleviation of previously recorded substandard academic performance that is not reflective 
of a student’s demonstrated ability.  For the same reasons discussed in the analysis of  
section 55753, the adoption and publication of procedures is a downstream activity triggered by 
a community college district’s decision to offer alleviation of previously recorded substandard 
academic performance that is not reflective of a student’s demonstrated ability.  Similarly, the 
activities set forth in section 55765 are also downstream activities resulting from a community 
college district’s decision to offer alleviation of previously recorded substandard academic 
performance, and not a result of a state mandate.   

However, for the same reasons as discussed in the analysis of section 55753, adopting and 
publishing regulations regarding the alleviation of previously recorded substandard academic 
performance that is not reflective of a student’s demonstrated ability is not dependent on offering 
alleviation of previously recorded substandard academic performance.  Thus, staff finds that 
California Code of Regulations, title 5, section 55764, imposes the following state-mandated 
activity:   

Adopt and publish regulations for alleviation of previously recorded substandard 
academic performance that is not reflective of a student’s demonstrated ability.  
(Cal. Code Regs., tit. 5, § 55764.)   

(i) Summary of state-mandated activities 

In summary, staff finds that California Code of Regulations, title 5, subchapter 9, sections 55750, 
55751, 55753, 55754, 55755, 55756, 55756.5, 55757, 55758, 55759, 55760, 55761, and 55764, 
impose the following state-mandated activities:  

1. Adopt regulations consistent with the subchapter regarding standards of scholarship 
consisting of California Code of Regulations, title 5, section 55750 – 55765.192  (Cal. 
Code Regs., tit. 5, § 55750.) 

                                                 
192 The language of California Code of Regulations, title 5, section 55750 provides, “… 
consistent with this chapter.”  However, see discussion regarding the Nomenclature Cross 
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2. Publish the regulations consistent with the subchapter regarding standards of scholarship 
in the college catalog under appropriate headings.  (Cal. Code Regs., tit. 5, § 55750.) 

3. File a copy of the community college district’s regulations regarding standards of 
scholarship, and any amendments of the regulations, with the Chancellor.  (Cal. Code 
Regs., tit. 5, § 55750.) 

4. Determine a uniform grading practice for the district based on sound academic principles.  
(Cal. Code Regs., tit. 5, § 55751.) 

5. Conform the uniform grading practices to the standard that work in all courses acceptable 
in the fulfillment of the requirements for an associate or baccalaureate degree, a 
certificate, diploma or license is graded in accordance with a grading scale adopted by the 
governing board consistent with section 55758, and sections 55752 (Credit-No Credit 
Options) or 55753 (Credit by Examination).  (Cal. Code Regs., tit. 5, § 55751, subds. (a) 
and (b).)  

6. Adopt and publish regulations pertaining to credit by examination in accordance with the 
provisions of Subchapter 9 “Standards of Scholarship” (Cal. Code Regs., tit. 5, § 55750 
et seq.).  (Cal. Code Regs., tit. 5, § 55753, subd. (a).)   

7. Place a student on academic probation when he/she has attempted at least 12 semester or 
18 quarter units as shown by the official academic record and earned a grade point 
average below 2.0 in all units which were graded on the basis of the grading scale.  (Cal. 
Code Regs., tit. 5, § 55754, subd. (a).)  

8. Remove a student from academic probation when the student’s accumulated grade point 
average is 2.0 or higher.  (Cal. Code Regs., tit. 5, § 55755, subd. (a).) 

9. Adopt and publish procedures and conditions for probation and appeal of probation and 
request for removal from probation.  (Cal. Code Regs., tit. 5, § 55755, subd. (c).) 

10. Make a student subject to dismissal if the student is on academic probation and has 
earned a cumulative grade point average of less than 1.75 in all units attempted in each of 
3 consecutive semesters or 5 consecutive quarters which were graded on the basis of a 
grading scale.  (Cal. Code Regs., tit. 5, § 55756, subd. (a).) 

11. Adopt and publish procedures and conditions for dismissal and appeal of dismissal and 
request for reinstatement.  (Cal. Code Regs., tit. 5, § 55756, subd. (c).) 

12. Adopt rules setting forth the circumstances that warrant exceptions to the standards for 
dismissal.  (Cal. Code Regs., tit. 5, § 55756, subd. (d).) 

13. File a copy of the rules setting forth the circumstances that warrant exceptions to the 
standards for dismissal with the Chancellor.  (Cal. Code Regs., tit. 5, § 55756, subd. (d).) 

14. Determine a student’s need for remedial coursework using appropriate assessment 
instruments, methods, or procedures, including, but not limited to, interviews; 
standardized tests; holistic scoring processes; attitude surveys; vocational or career 
aptitude and interest inventories; high school or college transcripts; specialized 
certificates or licenses; educational histories; other measures of performance; and 
assessment procedures such as identification of test cores which measure particular skill 
levels, the administrative process by which students are referred for assessment, the 

                                                                                                                                                             

Reference in the “Minimum Conditions Entitling Community College Districts to State Aid” 
section above. 
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manner in which assessment results are made available, and the length of time required 
before such results are available.  (Cal. Code Regs., tit. 5, § 55756.5, subd. (b).) 

15. Dismiss and refer students that have exhausted the remedial coursework unit limitation to 
appropriate adult noncredit education services, provided by college, adult school, 
community-based organization, or other appropriate local provider which the district has 
an established referral agreement.  (Cal. Code Regs., tit. 5, § 55756.5, subds. (b) and (e).) 

16. Submit, through the established Management Information System, information necessary 
to enable the Chancellor to determine the effect of the California Code of Regulations, 
title 5, section 55756.5, on students by sex, age, and ethnicity, and the success rates for 
students enrolled in “remedial coursework.”  (Cal. Code Regs., tit. 5, §55756.5,  
subd. (g).) 

17. Adopt rules and regulations governing the inclusion in or exclusion of units, for the 
purpose of determining whether to place a student on probation or dismissal, in which a 
student did not receive a grade or “credit-no credit” or from which the student withdrew 
in accordance with rules adopted by the district governing board.  (Cal. Code Regs., tit. 5, 
§ 55757.) 

18. Determine a student’s grade point average using the grades from a grading scale and the 
corresponding point equivalencies set forth in California Code of Regulations, title 5, 
section 55758, subdivision (a).  (Cal. Code Regs., tit. 5, § 55758, subd. (a).) 

19. Publish the point equivalencies for the grades used in California Code Regulations,  
title 5, section 55758, subdivision (a), in the catalog or catalogs of the community college 
district as part of its grading practices.  “Point equivalencies for the grades” that are to be 
published excludes the symbols for credit (CR) and no credit (NC).  (Cal. Code Regs., tit. 
5, § 55758, subd. (d).) 

20. Make reasonable efforts to notify a student subject to academic probation or dismissal at 
or near the beginning of the semester or quarter which it will take effect, but no later than 
the start of the fall semester or quarter.  (Cal. Code Regs., tit. 5, § 55759.)   

21. Make reasonable efforts to notify a student of removal from probation or reinstatement 
after dismissal within timelines established by the district.  (Cal. Code Regs., tit. 5, § 
55759.) 

22. Publish the policies and procedures regarding probation and dismissal in the college 
catalog.  (Cal. Code Regs., tit. 5, § 55759.) 

23. Make reasonable effort to provide counseling and other support services to a student on 
probation to help the student overcome any academic difficulties.  (Cal. Code Regs., tit. 
5, § 55759.) 

24. The instructor of the course is to determine the grade to be awarded each student in 
accordance with the California Code of Regulations, title 5, section 55758 (“Academic 
Record Symbols and Grade Point Average”).  (Cal. Code Regs., tit. 5, § 55760,  
subd. (a).) 

25. Include in the procedures for the correction of grades given in error the expunging of the 
incorrect grade from the record.  (Cal. Code Regs., tit. 5, § 55760, subd. (a).) 

26. Adopt and publish regulations for repeating courses in which substandard work has been 
recorded.  (Cal. Code Regs., tit. 5, §§ 55760, subd. (b), and 55761.) 
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27. Adopt and publish regulations for alleviation of previously recorded substandard 
academic performance that is not reflective of a student’s demonstrated ability.  (Cal. 
Code Regs., tit. 5, § 55764.)   

b. California Code of Regulations, title 5, sections 55750, 55751, 55753, 55754, 
55755, 55756, 55756.5, 55757, 55758, 55759, 55760, 55761, and 55764 
constitute a new program or higher level of service 

To constitute a “new program or higher level of service” the activities must carry out the 
governmental function of providing a service to the public, or impose unique requirements on 
local governments that do not apply to all residents and entities in the state in order to implement 
a state policy.193  In addition, the requirements must be new in comparison with the pre-existing 
scheme and must be intended to provide an enhanced service to the public.194  To make this 
determination, the requirements must initially be compared with the legal requirements in effect 
immediately prior to its enactment.195 

As discussed and summarized above, the activities required by sections 55750, 55751, 55753, 
55754, 55755, 55756, 55756.5, 55757, 55758, 55759, 55760, 55761, and 55764 include, but are 
not limited to, activities related to the grading practices, academic probation and dismissal, and 
remedial coursework.  The activities required by these sections carry out the governmental 
function of providing education.  As the court held in Long Beach Unified School Dist., a case 
involving a kindergarten through 12th grade (K-12) school district, “although numerous private 
schools exist, education in our society is considered to be a peculiarly governmental function.”196  
Despite the distinct differences between postsecondary education and K-12 education, namely 
that postsecondary education is not compulsory or a fundamental right,197 education remains a 
peculiarly governmental function.  The Legislature has acknowledged postsecondary education 
as a governmental function of providing service to the public with the enactment of the Donahoe 
Higher Education Act.  The Donahoe Higher Education Act sets forth the system of 
postsecondary education including community colleges, state colleges, and the University of 
California.  Education Code section 66002, which sets forth the legislative findings of the 
Donahoe Higher Education Act, provides: 

California must support an educational system which prepares all Californians for 
responsible citizenship and meaningful careers in a multicultural society; this 
requires a commitment from all to make quality education available and 
affordable for every Californian.198 

The legislative findings indicate the need for state government to support a higher educational 
system for a public purpose.  Thus, education, whether provided in K-12 or community college 
districts, provides a service to the public and therefore is a peculiarly governmental function.  As 
a result, the activities mandated by sections 55750, 55751, 55753, 55754, 55755, 55756, 
55756.5, 55757, 55758, 55759, 55760, 55761, and 55764 carry out a governmental function and 

                                                 
193 County of Los Angeles, supra, 43 Cal.3d 46, 56.   
194 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835.   
195 Ibid.   
196 Long Beach Unified School Dist. v. State of California, supra, 225 Cal.App.3d at 172. 
197 Gurfinkel v. Los Angeles Community College Dist. (1981) 121 Cal.App.3d 1, 5-7. 
198 Education Code section 66002, subdivision (e)(3). 
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constitute a “program” within the meaning of article XIII B, section 6 of the California 
Constitution.   

The following discussion will address whether these sections constitute new programs or higher 
levels of service by looking at the legal requirements in effect immediately prior to the 
enactment of the sections.   

Remedial Coursework Limit (Cal. Code Regs., tit. 5, § 55756.5) 

Section 55756.5 mandates community college districts to engage in the following activities: 

1. Determine a student’s need for remedial coursework using appropriate assessment 
instruments, methods, or procedures, including, but not limited to, interviews; 
standardized tests; holistic scoring processes; attitude surveys; vocational or career 
aptitude and interest inventories; high school or college transcripts; specialized 
certificates or licenses; educational histories; other measures of performance; and 
assessment procedures such as identification of test scores which measure particular skill 
levels, the administrative process by which students are referred for assessment, the 
manner in which assessment results are made available, and the length of time required 
before such results are available.  (Cal. Code Regs., tit. 5, § 55756.5, subd. (b)  
(Register 91, No. 23).) 

2. Dismiss and refer students that have exhausted the remedial coursework unit limitation to 
appropriate adult noncredit education services, provided by college, adult school, 
community-based organization, or other appropriate local provider which the district has 
an established referral agreement.  (Cal. Code Regs., tit. 5, § 55756.5, subds. (b) and (e) 
(Register 91, No. 23).) 

3. Submit, through the established Management Information System, information necessary 
to enable the Chancellor to determine the effect of the California Code of Regulations, 
title 5, section 55756.5, on students by sex, age, and ethnicity, and the success rates for 
students enrolled in “remedial coursework.”  (Cal. Code Regs., tit. 5, §55756.5, subd. (g) 
(Register 91, No. 23).) 

The claimants have pled section 55756.5 of title 5 of the California Code of Regulations, as 
added in 1990.199  Prior to the adoption of section 55756.5, community colleges were not 
required to engage in the activities required by section 55756.5, and as a result, the activities are 
new as compared to pre-existing legal requirements.  As a result, staff finds that the above 
activities mandated by section 55756.5 of title 5 of the California Code of Regulations constitute 
a “new program or higher level of service” subject to article XIII B, section 6 of the California 
Constitution.  In 2007, section 55756.5 was renumbered to California Code of Regulations,  
title 5, section 55035; however, the state-mandated “new program or higher level of service” 
found above continued after the 2007 amendment.200  

Standards of Scholarship (Cal. Code Regs., tit. 5, § 55750, 55751, 55753, 55754, 55755, 55756, 
55757, 55758, 55759, 55760, 55761, and 55764)  

The claimants have pled sections 55750, 55751, 55754, 55755, 55756, 55757, 55759, 55760, 
55761, and 55764 of title 5 of the California Code of Regulations, as added in 1983 and last 

                                                 
199 Exhibit B, Test Claim 02-TC-31, p. 16 – 17.  This date coincides with Register 91,  
number 23. 
200 California Code of Regulations, title 5, section 55035 (Register 2007, No. 35  
(Aug. 16, 2007).) 
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amended in 1991.201  In addition, the claimants have pled title 5, section 55753, as added in 1983 
and last amended in 2002, and title 5, section 55758, as added in 1983 and last amended  
in 2001.202  The activities mandated by these title 5 sections are derived from former title 5 
regulations existing prior to 1983.203  However, the former title 5 sections were all part of former 
“Division 2” of the title 5 regulations, the provisions of which: 

[C]omprise the rules and regulations affirming and fixing the minimum standards, 
satisfaction of which entitles a district maintaining community colleges to receive 
state aid for the support of their community colleges.204 

Thus, the former title 5 regulations which contain the same requirements as the regulations pled 
in this section of the staff analysis did not impose state-mandated activities prior to 1983 for the 
same reasons that the regulations pled in the “Minimum Conditions” section of the staff analysis 
did not impose state-mandated activities.  Specifically, the requirements of the former title 5 
regulations are downstream activities triggered by the discretionary decision to become entitled 
to receive state aid.  As a result, immediately prior to the adoption of title 5, sections 55750, 
55751, 55754, 55755, 55756, 55757, 55759, 55760, 55761, and 55764, community college 
districts were not required to engage in the activities mandated by the sections, and therefore, 
these sections constitute a “new program or higher level of service” subject to article XIII B, 
section 6 of the California Constitution.  In 2007, the title 5 regulations pled in this section of the 
test claim analysis were repealed and renumbered to title 5, section 55020 et seq.; however, the 

                                                 
201 Exhibit B, Test Claim 02-TC-31, p. 13, 15-19.  These dates coincide with Register 83, 
number 29; and Register 91, number 23.  
202 Exhibit B, Test Claim 02-TC-31, p. 14 and 17.  These dates coincide with Register 83, 
number 29; Register 2000, number 50 (operative Jan. 1, 2001); and Register 2002, number 8;  
203 Title 5, section 55750, addressing the adoption of regulations, was derived from former  
title 5, section 51300, added in 1971 by Register 71, number 27.  Title 5, section 55751, 
addressing grading practices, was derived from former title 5, section 51301, as amended in 1977 
by Register 77, number 45.  Title 5, section 55753, addressing credit by examination, was 
derived from former title 5, section 51302.5, as amended in 1980 by Register 80, number 11.  
Title 5, section 55754, addressing standards for probation, was derived from former title 5, 
section 51303, as added in 1971 by Register 71, number 27.  Title 5, section 55755, addressing 
removal from probation, was derived from former title 5, section 51303.5, as added in 1980 by 
Register 80, number 19.  Title 5, section 55756, addressing standards for dismissal, was derived 
from former title 5, section 51304, as added in 1971 by Register 71, number 27.  Title 5,  
section 55757, addressing units attempted, was derived from former title 5, section 51305, as 
added in 1971 by Register 71, number 27.  Title 5, section 55758, addressing academic record 
symbols and grade point average, was derived from former title 5, section 51306, as added in 
1971 by Register 71, number 27.  Title 5, section 55759, addressing notification of probation and 
dismissal, was derived from former title 5, sections 51503 and 51507, as 1970 and 1971 by 
Registers 70 and 71, numbers 16 and 27.  Title 5, sections 55760 and 55761, addressing grade 
changes and course repetition, were derived from former title 5, sections 51308 and 51315, as 
amended in 1977 and 1980 by Registers 80 and 77, numbers 11 and 46.  Title 5, section 55764, 
addressing academic renewal without course repetition, was derived from former title 5,  
section 51318, as amended in 1977 by Register 77, number 18. 
204 Former California Code of Regulations, title 5, section 51000 (Register 80, number 11).   
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state-mandated new program or higher level of service found above continued after the 2007 
amendment.205   

(i) Summary of state-mandated new program or higher level of service  

Pursuant to the above discussion, staff finds that California Code of Regulations, title 5,  
sections 55750, 55751, 55753, 55754, 55755, 55756, 55756.5, 55757, 55758, 55759, 55760, 
55761, and 55764 mandate new programs or higher levels of service subject to article XIII B, 
section 6 of the California Constitution.  Specifically, California Code of Regulations, title 5, 
sections 55750, 55751, 55753, 55754, 55755, 55756, 55756.5, 55757, 55758, 55759, 55760, 
55761, and 55764 mandate the following new program or higher level of service: 

1. Adopt regulations consistent with the subchapter regarding standards of scholarship 
consisting of California Code of Regulations, title 5, section 55750 – 55765.206  (Cal. 
Code Regs., tit. 5, § 55750 (Register 91, No. 23); for current requirement see Cal. Code 
Regs., tit. 5, § 55020 (Register 2007, No. 35).) 

2. Publish the regulations consistent with the subchapter regarding standards of scholarship 
in the college catalog under appropriate headings.  (Cal. Code Regs., tit. 5, § 55750 
(Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55020 
(Register 2007, No. 35).) 

3. File a copy of the community college district’s regulations regarding standards of 
scholarship, and any amendments of the regulations, with the Chancellor.  (Cal. Code 
Regs., tit. 5, § 55750 (Register 91, No. 23); for current requirement see Cal. Code Regs., 
tit. 5, § 55020 (Register 2007, No. 35).) 

4. Determine a uniform grading practice for the district based on sound academic principles.  
(Cal. Code Regs., tit. 5, § 55751 (Register 91, No. 23); for current requirement see Cal. 
Code Regs., tit. 5, § 55021, subd. (a) (Register 2007, No. 35).) 

5. Conform the uniform grading practices to the standard that work in all courses acceptable 
in the fulfillment of the requirements for an associate or baccalaureate degree, a 
certificate, diploma or license is graded in accordance with a grading scale adopted by the 
governing board consistent with section 55758, and sections 55752 (Credit-No Credit 
Options) or 55753 (Credit by Examination).  (Cal. Code Regs., tit. 5, § 55751, subds. (a) 
and (b) (Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5,  
§ 55021, subd. (c) (Register 2007, No. 35).)  

6. Adopt and publish regulations pertaining to credit by examination in accordance with the 
provisions of Subchapter 9 “Standards of Scholarship” (Cal. Code Regs., tit. 5, § 55750 
et seq.).  (Cal. Code Regs., tit. 5, § 55753, subd. (a) (Register 2002, No. 8); for current 
requirement see Cal. Code Regs., tit. 5, § 55050, subd. (a) (Register 2007, No. 35).)   

7. Place a student on academic probation when he/she has attempted at least 12 semester or 
18 quarter units as shown by the official academic record and earned a grade point 
average below 2.0 in all units which were graded on the basis of the grading scale.  (Cal. 

                                                 
205 Register 2007, number 35, operative August 16, 2007.  
206 The language of California Code of Regulations, title 5, section 55750 provides, “… 
consistent with this chapter.”  However, see discussion regarding the Nomenclature Cross 
Reference in the “Minimum Conditions Entitling Community College Districts to State Aid” 
section above. 
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Code Regs., tit. 5, § 55754, subd. (a) (Register 91, No. 23); for current requirement see 
Cal. Code Regs., tit. 5, § 55031, subd. (a) (Register 2007, No. 35).)    

8. Remove a student from academic probation when the student’s accumulated grade point 
average is 2.0 or higher.  (Cal. Code Regs., tit. 5, § 55755, subd. (a) (Register 91,  
No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55032, subd. (a)  
(Register 2007, No. 35).)   

9. Adopt and publish procedures and conditions for probation and appeal of probation and 
request for removal from probation.  (Cal. Code Regs., tit. 5, § 55755, subd. (c)  
(Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55032,  
subd. (c) (Register 2007, No. 35).)   

10. Make a student subject to dismissal if the student is on academic probation and has 
earned a cumulative grade point average of less than 1.75 in all units attempted in each of 
3 consecutive semesters or 5 consecutive quarters which were graded on the basis of a 
grading scale.  (Cal. Code Regs., tit. 5, § 55756, subd. (a) (Register 91, No. 23); for 
current requirement see Cal. Code Regs., tit. 5, § 55033, subd. (a) (Register 2007, No. 
35).)   

11. Adopt and publish procedures and conditions for dismissal and appeal of dismissal and 
request for reinstatement.  (Cal. Code Regs., tit. 5, § 55756, subd. (c) (Register 91,  
No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55033, subd. (c)  
(Register 2007, No. 35).)   

12. Adopt rules setting forth the circumstances that warrant exceptions to the standards for 
dismissal.  (Cal. Code Regs., tit. 5, § 55756, subd. (d) (Register 91, No. 23) ending 
August 16, 2007.) 

13. File a copy of the rules setting forth the circumstances that warrant exceptions to the 
standards for dismissal with the Chancellor.  (Cal. Code Regs., tit. 5, § 55756, subd. (d) 
(Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55033, subd. 
(d) (Register 2007, No. 35).)   

14. Determine a student’s need for remedial coursework using appropriate assessment 
instruments, methods, or procedures, including, but not limited to, interviews; 
standardized tests; holistic scoring processes; attitude surveys; vocational or career 
aptitude and interest inventories; high school or college transcripts; specialized 
certificates or licenses; educational histories; other measures of performance; and 
assessment procedures such as identification of test cores which measure particular skill 
levels, the administrative process by which students are referred for assessment, the 
manner in which assessment results are made available, and the length of time required 
before such results are available.  (Cal. Code Regs., tit. 5, § 55756.5, subd. (b)  
(Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55035,  
subd. (a) (Register 2007, No. 35).) 

15. Dismiss and refer students that have exhausted the remedial coursework unit limitation to 
appropriate adult noncredit education services, provided by college, adult school, 
community-based organization, or other appropriate local provider which the district has 
an established referral agreement.  (Cal. Code Regs., tit. 5, § 55756.5, subds. (b) and (e) 
(Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55035,  
subd. (a) and (e) (Register 2007, No. 35).) 

16. Submit, through the established Management Information System, information necessary 
to enable the Chancellor to determine the effect of the California Code of Regulations, 



 91

title 5, section 55756.5, on students by sex, age, and ethnicity, and the success rates for 
students enrolled in “remedial coursework.”  (Cal. Code Regs., tit. 5, §55756.5, subd. (g) 
(Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55035,  
subd. (g) (Register 2007, No. 35).) 

17. Adopt rules and regulations governing the inclusion in or exclusion of units, for the 
purpose of determining whether to place a student on probation or dismissal, in which a 
student did not receive a grade or “credit-no credit” or from which the student withdrew 
in accordance with rules adopted by the district governing board.  (Cal. Code Regs., tit. 5, 
§ 55757 (Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5,  
§ 55030, subd. (a) (Register 2007, No. 35).)   

18. Determine a student’s grade point average using the grades from a grading scale and the 
corresponding point equivalencies set forth in California Code of Regulations, title 5, 
section 55758, subdivision (a).  (Cal. Code Regs., tit. 5, § 55758, subd. (a) (Register 
2000, No. 50); for current requirement see Cal. Code Regs., tit. 5, § 55023, subd. (a) 
(Register 2007, No. 35).)   

19. Publish the point equivalencies for the grades used in California Code Regulations,  
title 5, section 55758, subdivision (a), in the catalog or catalogs of the community college 
district as part of its grading practices.  “Point equivalencies for the grades” that are to be 
published excludes the symbols for credit (CR) and no credit (NC).  (Cal. Code Regs., tit. 
5, § 55758, subd. (d) (Register 2000, No. 50); for current requirement see Cal. Code 
Regs., tit. 5, § 55023, subd. (d) (Register 2007, No. 35).)   

20. Make reasonable efforts to notify a student subject to academic probation or dismissal at 
or near the beginning of the semester or quarter which it will take effect, but no later than 
the start of the fall semester or quarter.  (Cal. Code Regs., tit. 5, § 55759 (Register 91, 
No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55034 (Register 2007, No. 
35).)   

21. Make reasonable efforts to notify a student of removal from probation or reinstatement 
after dismissal within timelines established by the district.  (Cal. Code Regs., tit. 5, § 
55759 (Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55034 
(Register 2007, No. 35).)   

22. Publish the policies and procedures regarding probation and dismissal in the college 
catalog.  (Cal. Code Regs., tit. 5, § 55759 (Register 91, No. 23); for current requirement 
see Cal. Code Regs., tit. 5, § 55034 (Register 2007, No. 35).)   

23. Make reasonable effort to provide counseling and other support services to a student on 
probation to help the student overcome any academic difficulties.  (Cal. Code Regs.,  
tit. 5, § 55759 (Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5,  
§ 55034 (Register 2007, No. 35).)   

24. The instructor of the course is to determine the grade to be awarded each student in 
accordance with the California Code of Regulations, title 5, section 55758 (“Academic 
Record Symbols and Grade Point Average”).  (Cal. Code Regs., tit. 5, § 55760,  
subd. (a) (Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 
55025, subd. (a) (Register 2007, No. 35).)   

25. Include in the procedures for the correction of grades given in error the expunging of the 
incorrect grade from the record.  (Cal. Code Regs., tit. 5, § 55760, subd. (a) (Register 91, 
No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55025, subd. (d)  
(Register 2007, No. 35).)   
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26. Adopt and publish regulations for repeating courses in which substandard work has been 
recorded.  (Cal. Code Regs., tit. 5, §§ 55760, subd. (b); and 55761 (Register 91, No. 23); 
for current requirement see Cal. Code Regs., tit. 5, §§ 55040, subd. (a), and 55042, subd. 
(a) (Register 2007, No. 35).)   

27. Adopt and publish regulations for alleviation of previously recorded substandard 
academic performance that is not reflective of a student’s demonstrated ability.  (Cal. 
Code Regs., tit. 5, § 55764 (Register 91, No. 23); for current requirement see Cal. Code 
Regs., tit. 5, § 55046, subd. (a) (Register 2007, No. 35).)   

(11) Curriculum (Cal. Code Regs., tit. 5, §§ 55000-55002.5, 55004-55006, 55100, 
55130, 55150, 55160, 55170, 55182, 55200-55202, 55205, 55207, 55209, 55211, 
55213, 55215, 55217, 55219, 55300, 55316, 55316.5, 55320-55322, 55340, and 
55350; and “Program and Course Approval Handbook,” Chancellor’s Office 
California Community Colleges (September 2001)) 

The “Curriculum” section of the staff analysis addresses 33 title 5 regulations and the 135-page 
“Program and Course Approval Handbook” (Handbook) addressing the requirements and 
procedures for securing approval of courses and programs proposed by community colleges or 
community college districts.  The process for course approval begins with a recommendation for 
approval by the community college curriculum or district curriculum committee to the district 
governing board.  The recommended course then needs approval by the district governing board, 
followed by the approval of the Chancellor.   

As discussed throughout this analysis, community college districts have broad discretion over the 
governance of community colleges.  This discretion extends to the courses and programs the 
community colleges offer.  However, as provided in statute, the primary mission of community 
college districts is to provide academic and vocational instruction.207  In addition, community 
college districts by definition are degree-granting institutions.208  Thus, although community 
college districts maintain discretion in the curriculum the districts’ offer, districts at a minimum 
must offer courses, and as a result, districts must comply with the regulations and procedures 
necessary to offer courses.   

a. California Code of Regulations, title 5, sections 55001, 55002, 55004, 55005, and 
55006, and the “Program and Course Approval Handbook,” Chancellor’s Office 
California Community Colleges (September 2001) impose state-mandated 
activities. 

Definition of Terms and Content of Social Science Courses (Cal. Code Regs., tit. 5, §§ 55000, 
55000.5, 55002.5, and 55004) 

Title 5, section 55000, defines specified terms as used in the title 5 regulations addressing 
“Curriculum and Instruction.”209  Title 5, section 55000.5, imposes a requirement on the 
Chancellor’s Office to issue and maintain a handbook containing course approval criteria and 

                                                 
207 Education Code section 66010.4. 
208 California Code of Regulations, title 5, section 55180, subdivision (a) (Register 2008,  
No. 25). 
209 California Code of Regulations, title 5, section 55000, defines the terms “course,” 
“educational program,” and “class.” 
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procedures for securing course and program approval.210  Title 5, section 55002.5, defines a 
“credit hour,” and authorizes variances from the definition in the event that a term is more or less 
than 16 weeks.  Title 5, section 55004, describes the content that courses of instruction in social 
sciences are required to include.   

Title 5, sections 55000, 55000.5, and 55002.5, do not impose any activities on community 
college districts.  Rather, these sections define terms and impose activities on the Chancellor’s 
Office.  Title 5, section 55004, however, requires community college districts to engage in the 
following activity: 

Include in social science courses a study of the role, participation, and 
contribution of both men and women, black Americans, American Indians, 
Mexicans, Asians, Pacific Island people, and other ethnic groups to the economic, 
political, and social development of California and the United States.  (Cal. Code 
Regs., tit. 5, § 55004 (Register 91, No. 23).) 

Recommendation and Approval of Proposed Courses at the Community College/Community 
College District Level (Cal. Code Regs., tit. 5, §§ 55001, 55002, 55005, and 55006) 

Title 5, sections 55001, 55002, 55005, and 55006, address the standards and criteria for receiving 
district approval for proposed courses, the publication of information regarding the classes 
offered, and the reporting and record keeping requirements for courses offered. 

Title 5, section 55002, sets forth the standards and criteria that proposed courses must meet in 
order to be recommended and approved as associate degree credit courses, nondegree credit 
courses, noncredit courses, and community service classes.  In addition, section 55002 requires 
that a college or district curriculum committee be established by the mutual agreement of the 
college or district administration and the academic senate.  Title 5, section 55001, outlines and 
describes the types of educational programs that community colleges are authorized to provide.  
Specifically, section 55001 describes the type of courses that fall within the realm of 
“instructional services” and “community services.”  In addition, title 5, section 55001, requires 
community college districts to report the classification of all courses, classes, and activities 
offered by the district to the Chancellor’s Office.  Title 5, section 55005, requires community 
colleges to publish the following course information for students:  (1) whether the course is 
offered as a credit or noncredit course, or a community service class; (2) whether it is 
transferable to a four-year college or university; (3) whether the course fulfills a major or general 
education requirement; and (4) whether the course is offered on the basis of credit-no credit.  
Title 5, section 55006, requires community college districts to keep and submit records and 
reports concerning their total activities as may be required by the Chancellor to fulfill statutory 
responsibilities.   

In order to determine if an activity is mandated by the state it is necessary to look at the 
underlying program to determine if the claimant’s participation in the underlying program is 
voluntary or legally compelled.211  For many of the activities required by the title 5 regulations at 
issue here the underlying program is the offering of courses as associate degree credit courses, 
nondegree credit courses, noncredit courses, and community service classes.   

                                                 
210 The 2001 version of the handbook issued by the Chancellor’s Office, titled “Program and 
Course Approval Handbook,” has been pled by the claimants as an executive order imposing 
state-mandated activities. 
211 Kern High School Dist., supra, 30 Cal. 4th at p. 743. 
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In regard to associate degree credit courses, community colleges are defined by the Board of 
Governors’ regulations as degree-granting institutions, and thus, colleges must offer associate 
degree credit courses.212  Regarding nondegree credit courses and noncredit courses, the primary 
mission of community colleges has been defined to include offering instruction and courses to 
achieve:  

The provision of remedial instruction for those in need of it and, in conjunction 
with the school districts, instruction in English as a second language, adult 
noncredit instruction, and support services which help students succeed at the 
postsecondary level are reaffirmed and supported as essential and important 
functions of the community colleges.213 

Nondegree credit courses are defined by title 5, section 55002, subdivision (b), to include 
precollegiate basic skills courses, which are courses in reading, writing, computation, and 
English as a second language.214  Thus, pursuant to the primary mission of community colleges, 
community colleges are required to offer nondegree credit courses and noncredit courses.  
However, in regard to community service classes, Education Code section 66010.4, which sets 
forth the primary mission of community colleges, provides: 

The provision of community services courses and programs is an authorized 
function of the community colleges so long as their provision is compatible with 
an institution’s ability to meet its obligations in its primary missions.215 

Thus, community colleges are authorized, but not required, to offer community service classes.  
As a result, the activities required by title 5, sections 55001, 55002, 55005, and 55006, constitute 
state-mandated activities as they apply to associate degree credit courses, nondegree credit 
courses, and noncredit courses.  However, the activities do not constitute state-mandated 
activities, to the extent that the required activities apply to community service classes.  

Pursuant to the above discussion, staff finds that title 5, sections 55001, 55002, 55005, and 
55006, impose the following state-mandated activities: 

1. Report the classification of all courses, classes, and activities offered in accordance with 
California Code of Regulations, title 5, sections 55001, subdivision (a) (describing 
instructional services of community colleges), and 55002 (standards and criteria for 
associate degree credit course, nondegree credit course, and noncredit course) by 
transmitting the following information to the Chancellor’s Office: 

a. The unique static course identifier and the course title for all credit and noncredit 
courses.  (Cal. Code Regs., tit. 5, § 55001, subd. (c)(1) (Register 94, No. 38).) 

                                                 
212 Former California Code of Regulations, title 5, section 55827 (Register 83,  
No. 29); current California Code of Regulations, title 5, section 55180, subdivision (a)  
(Register 2008, No. 25) 
213 Education Code section 66010.4, subdivision (a)(2)(A). 
214 California Code of Regulations, title 5, section 55002, subdivision (b), cites to title 5,  
section 55502, subdivision (d), which defines “precollegiate basic skills courses” as “courses in 
reading, writing, computation, and English as a Second Language which are designated by  
community college district as nondegree credit courses pursuant to section 55002,  
subdivision (b). 
215 Education Code section 66010.4, subdivision (a)(2)(C).  
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b. The classification of each credit and noncredit course in accordance with its 
primary objective, consistent with guidelines published by the Chancellor.  (Cal. 
Code Regs., tit. 5, § 55001, subd. (c)(2) (Register 94, No. 38).) 

c. Whether the course is offered as credit or noncredit.  (Cal. Code Regs., tit. 5,  
§ 55001, subd. (c)(3) (Register 94, No. 38).) 

d. Whether the course transfers to the California State University or the University 
of California or both.  (Cal. Code Regs., tit. 5, § 55001, subd. (c)(4) (Register 94, 
No. 38).) 

2. Establish a college or district curriculum committee by mutual agreement of the college 
or district administration and the academic senate.  The committee shall be either a 
committee of the academic senate or a committee that includes faculty and is otherwise 
comprised in a way that is mutually agreeable to the college or district administration and 
academic senate.  (Cal. Code Regs., tit. 5, § 55002, subd. (a)(1) (Register 93, No. 42).)  

3. When seeking to offer a course as an associate degree credit course, nondegree credit 
course, or noncredit course, the course must be recommended by the college or district 
curriculum committee and approved by the district governing board.  (Cal. Code Regs., 
tit. 5, § 55002, subds. (a), (b), and (c) (Register 93, No. 42).) 

4. Each section of an associate degree course, nondegree course, or noncredit course is to be 
taught by a qualified instructor in accordance with a set of objectives and with other 
specifications defined in the course outline of record.  (Cal. Code Regs., tit. 5, § 55002, 
subds. (a)(4), (b)(4), and (c)(3) (Register 93, No. 42).) 

5. Proposed associate degree credit courses and nondegree credit courses must meet the 
following requirements found in California Code of Regulations, title 5, section 55002, 
subdivisions (a)(2) and (b)(2), in order to receive a recommendation by the college or 
district curriculum committee: 

a. Grading policy:  The course provides for measurement of student performance in 
terms of the stated course objectives and culminates in a formal, permanently 
recorded grade based upon uniform standards in accordance with California Code 
of Regulations, title 5, section 55758 (Register 2000, No. 50), which details the 
academic record symbols and associated grade points to be used by community 
colleges.   

The grade is based on demonstrated proficiency in subject matter and the ability 
to demonstrate that proficiency, at least in part, by means of essays for associate 
degree credit courses or written expression for nondegree credit courses, or in 
courses where the curriculum committee deems them to be appropriate, by 
problem-solving exercises or skills demonstrations by students.  (Cal. Code Regs., 
tit. 5, § 55002, subds. (a)(2)(A) and (b)(2)(A) (Register 93, No. 42).) 

b. Units:  The course grants units of credit based upon a relationship specified by the 
governing board between the number of units assigned to the course and the 
number of lecture and/or laboratory hours or performance criteria specified in the 
course outline.   

The course also requires a minimum of three hours of work per week, including 
class time (and/or demonstrated competency for nondegree credit courses) for 
each unit of credit, prorated for short-term, laboratory and activity courses.  (Cal. 
Code Regs., tit. 5, § 55002, subds. (a)(2)(B) and (b)(2)(B) (Register 93, No. 42).) 
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c. Intensity:  For associate degree credit course, the course must treat subject matter 
with a scope and intensity that requires students to study independently outside of 
class time.  For nondegree credit courses, the course must provide instruction in 
critical thinking and generally treats subject matter with a scope and intensity that 
prepares students to study independently outside of class time and includes 
reading and writing assignments and homework.  In particular, the assignments 
will be sufficiently rigorous that students completing each such course 
successfully will have acquired the skills necessary to successfully complete 
college-level work upon completion of the required sequence of such courses.  
(Cal. Code Regs., tit. 5, § 55002, subds. (a)(2)(C) and (b)(2)(C) (Register 93,  
No. 42).) 

6. Proposed associate degree credit courses must also meet the following requirements 
found in California Code of Regulations, title 5, section 55002, subdivisions (a)(2), in 
order to receive a recommendation by the college or district curriculum committee: 

a. Prerequisites and Corequisites:  Require prerequisites or corequisites when:  (a) 
the college and/or district curriculum committee determines, based on a review of 
the course outline of record, that a student would be highly unlikely to receive a 
satisfactory grade unless the student has knowledge or skills not taught in the 
course; or (b) success in the course is dependent upon communication or 
computation skills, then the course shall require as prerequisites or corequisites 
eligibility for enrollment in associate degree credit courses in English and/or 
mathematics.  (Cal. Code Regs., tit. 5, § 55002, subd. (a)(2)(D) and (E)  
(Register 93, No. 42).) 

b. Difficulty:  The course work calls for critical thinking and the understanding and 
application of concepts determined by the curriculum committee to be at college 
level.  (Cal. Code Regs., tit. 5, § 55002, subd. (a)(2)(F) (Register 93, No. 42).) 

c. Level:  The course work calls for critical thinking and the understanding and 
application of concepts determined by the curriculum committee to be at college 
level.  (Cal. Code Regs., tit. 5, § 55002, subd. (a)(2)(G) (Register 93, No. 42).) 

7. Maintain a course outline of record for associate degree credit courses, nondegree credit 
courses, and noncredit courses in the official college files that describe the course and 
make the outline available to each instructor.   

For associate degree credit courses and nondegree credit courses, the course outline shall 
specify the unit value, scope, objectives, and content of the course in terms of a specific 
body of knowledge.  Also, the course outline shall specify types or provide examples of 
required reading and writing assignments, other outside-of-class assignments, 
instructional methodology, and methods of evaluation for determining whether the stated 
objectives have been met by students.   

For noncredit course, the course outline shall specify the scope, objectives, contents, 
instructional methodology, and methods of evaluation for determining whether the stated 
objectives have been met.  (Cal. Code Regs., tit. 5, § 55002, subds. (a)(3), (b)(3), and 
(c)(2) (Register 93, No. 42).) 

8. Proposed noncredit courses must treat subject matter and use resource materials, teaching 
methods, and standards of attendance and achievement that is deemed appropriate for the 
enrolled students by the college or district curriculum committee in order to receive a 
recommendation by the college or district curriculum committee.  (Cal. Code Regs., tit. 5, 
§ 55002, subd. (c)(1) (Register 93, No. 42).) 
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9. Make available to students through college publications all of the following facts 
regarding each course offered before they enroll in the course:  (1) whether the course is 
offered as a credit or noncredit course; (2) whether the course is transferable to four-year 
colleges and universities; and (3) whether the course fulfills a major or general education 
requirement.  (Cal. Code Regs., tit. 5, § 55005 (Register 91, No. 23)) 

10. Each community college must keep and submit such current records and reports 
concerning their total activities as may be required by the Chancellor to fulfill statutory 
responsibilities.  (Cal. Code Regs., tit. 5, § 55006 (Register 91, No. 23).) 

Approval of Courses and Programs by the Chancellor (Cal. Code Regs., tit. 5, §§ 55100, 55130, 
55150, 55160, 55170, and 55182; and “Program and Course Approval Handbook,” Chancellor’s 
Office California Community Colleges (September 2001)) 

Title 5, sections 55100, 55130, 55160, 55170, and 55182, and the Program and Course Approval 
Handbook (Handbook), address the approval requirements for credit courses and programs, 
noncredit courses and programs, and community service classes.   

Sections 55100, 55130, and 55150, requires each course or program to be offered by a 
community college to be approved by the Chancellor before the course is offered by the college, 
and specifies that approval is sought by submitting the course on forms provided by the 
Chancellor’s Office to the Chancellor.  Section 55100 also requires community college districts 
to establish policies for local approval of individual courses offered as part of a program 
previously approved by the Chancellor.  In addition, section 55130 sets forth the information to 
be included on the forms requesting approval of credit programs, and provides that the 
development, establishment, and evaluation of an education program shall include representative 
faculty involvement.  Pursuant to section 55130, districts are to include specified information 
including, but not limited to:  (1) an explanation of whether the program is appropriate to the 
objectives and conditions of higher education and community college education in California and 
whether it conforms to statewide master planning; (2) the need for the proposed program; and  
(3) the need for and present adequacy of college/district resources.216   

Section 55160 provides that community college districts are authorized to approve and conduct 
community services classes without the approval of the Chancellor and requires that such classes 
be reported to the Chancellor in accordance with title 5, section 55001, which identifies the types 
of community service classes and specifies what information must be reported to the Chancellor.  
However, as discussed above, community college districts are not required to offer community 
service classes.  Thus, pursuant to Kern High School Dist., community college districts are not 
mandated by the state to engage in any activity required by title 5, section 55160.   

Section 55170 addresses the approval of contract classes.  Contract education refers to situations 
in which a community college district contracts with a public or private entity for the purposes of 
providing instruction or services or both by the community college.217  Section 55170, however, 
provides that districts must seek approval of contract classes if the district claims state support 
for the class.  In addition, community college districts are authorized, but not required, to 
establish contract education programs.  Thus, the underlying decisions of a community college 
district to establish contract education programs, and subsequently seek state support for the 
classes in the program, which triggers the approval requirement found in section 55170, are 

                                                 
216 California Code of Regulations, title 5, section 55130, subdivisions (b)(5)-(7) (Register 91, 
No. 23). 
217 Education Code section 78020, subdivision (a).   
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discretionary.  As a result, title 5 section 55170 does not impose any state-mandated activities on 
community college districts.   

Section 55182 authorizes community college districts to reinstate courses which were deleted 
from the credit or noncredit curriculum during the 1982-83 fiscal year in response to a reduction 
in funding to community colleges in the Budget Act of 1982.  Section 55182 conditions 
reinstatement of classes terminated in the 1982-83 fiscal year on community colleges following 
specified criteria and procedures set forth in section 55182.  However, because community 
college districts are authorized, and not required, to reinstate courses deleted in the 1982-83 
fiscal year, districts are not mandated by the state to comply with any requirements of  
section 55182.   

The Handbook provides explanations of the content of the forms referred to in title 5,  
sections 55100, 55130, and 55150.  In addition, the appendix of the Handbook contains the 
forms that are to be submitted when requesting approval of proposed courses and programs.  
Although staff has found that the Handbook constitutes an executive order within the jurisdiction 
of the Commission, it is necessary to determine which parts of the Handbook impose mandated 
activities on community college districts.  Of the 135 pages of the Handbook, the claimants have 
alleged mandated activities from pages 16-18, 24-25, and A-1 through A-54 of Appendix A of 
the Handbook.218   

Pages 16-18 of the Handbook discuss the five criteria, derived from statute and the title 5 
regulations, used by the Chancellor’s Office to approve programs and courses, specifically:   
(1) appropriateness to mission; (2) need; (3) quality; (4) feasibility; and (5) compliance.  
However, these criteria are essentially reiterations and explanations of the requirements 
contained in title 5, sections 55002, 55100-55150, and 55805.5.219  As a result, the criteria listed 
on pages 16-18 do not mandate any activities on community college districts.  Instead the criteria 
provide clarification and guidelines on the content of the requirements of the regulations pled by 
the claimants.   

Pages 24-25 of the Handbook discuss blanket approval of stand-alone courses, which exempts 
community college districts from seeking approval to offer a course from the Chancellor.  The 
process laid out on pages 24-25 of the Handbook do not require community college districts to 
engage in any activity; rather it authorizes districts to offer courses without engaging in the 
approval process normally required of proposed courses.  Thus, pages 24-25 of the Handbook do 
not impose any state-mandated activities on community college districts.  

Pages A-1 through A-54 contain the course and program approval forms that community 
colleges and community college districts must submit to the Chancellor, pursuant to title 5, 
sections 55100, 55130, and 55150, an explanation of the information requested in the form, and a 
description of the documentation required to be submitted with the form showing the proposed 
course or program meets criteria of appropriateness to mission, need, quality, feasibility, and 
compliance.  The following forms are contained in pages A-1 through A-44 of the appendix of 
the Handbook:  (1) Application for Approval-New Occupational Program (pages A-1 through A-
20); (2) Application for Approval-New Transfer Program (pages A-21 through A-35); (3) 
                                                 
218 Exhibit B, Test Claim 02-TC-31, pgs. 292-296. 
219 California Code of Regulations, title 5, section 55002, 55100-55150, which generally address 
the approval requirements for credit courses and programs, noncredit courses and programs, are 
discussed above within this section.  Title 5, section 55805.5, which addresses the types of 
courses appropriate for an associate degree, is discussed below in the “Degrees and Certificates” 
section of the staff analysis.   
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Request to Add New Option or Certificate Within Existing Program to Inventory (pages A-36 
through A-42); (4) Non-Substantial Changes to Approved Program (or Reactivation of Inactive 
Program) (pages A-43 through A-46); and (5) Application for Approval-New or Revised 
Apprenticeship Program (pages A-47 through A-54).   

The “Application for Approval-New Occupational Programs” and the “Application for 
Approval-New Transfer Program” forms are used to seek approval of new academic, vocational, 
and transfer programs.  As noted above and further discussed in the “Degrees and Certificates” 
section of the staff analysis, community college districts are degree-granting institutions which 
are required to offer academic and vocational instruction.  In addition, as discussed in the 
“Transfer Centers” section of the staff analysis, transferring from community colleges through 
the University of California and California State University is a central institutional priority, and 
community college districts are required to have a core transfer curriculum.  In order to offer 
degree programs, vocational programs, or transfer programs, community college districts are 
mandated to submit the “Application for Approval-New Occupational Programs” and the 
“Application for Approval-New Transfer Program,” and provide documentation showing that the 
course or program meets the criteria of appropriateness to mission, need, quality, feasibility, and 
compliance as stated on pages A-1 through A-35 of the appendix.   

However, as discussed in the “Degrees and Certificates” section of the staff analysis, districts are 
not required to offer certificates.  Also, there is no evidence in the record that community college 
districts are required to add a new option, emphasis, or specialization to an existing degree 
program.  As a result, community college districts are not mandated to submit the “Request to 
Add New Option or Certificate Within Existing Program to Inventory” or to provide the 
documentation stated on pages A-36 through A-42 of the appendix.  Similarly, community 
college districts are not required to establish contract education programs.  The “Application for 
Approval-New or Revised Apprenticeship Program” is the form used to request approval for 
contract education programs, and as a result, the submission of this form and the documentation 
stated on pages A-47 through A-54 of the appendix is not mandated by the state. 

The “Non-Substantial Changes to Approved Program (or Reactivation of Inactive Program)” 
form is used by community colleges that desire to have non-substantial changes to approved 
programs reflected immediately in the Inventory of Approved and Projected Programs 
maintained and updated by the Chancellor’s Office.  However, the Chancellor’s Office conducts 
periodic college program inventory updates, which gives colleges the opportunity to update such 
information for all their programs at once.  As a result, the use of this form is triggered by a 
college’s discretionary decision to have non-substantial changes to approved programs reflected 
immediately in the Inventory of Approved and Projected Programs, which is not required.  Thus, 
community colleges and districts are not mandated to submit the “Non-Substantial Changes to 
Approved Program (or Reactivation of Inactive Program)” found at pages A-43 through A-46 of 
the appendix.   

Pursuant to the above discussion, staff finds that title 5, sections 55100, 55130, and 55150, and 
the Handbook require community college districts to engage in the following state-mandated 
activities: 

1. Seek approval of proposed courses and programs on forms provided by the Chancellor’s 
Office.  Specifically, the “Application for Approval-New Occupational Programs” and 
the “Application for Approval-New Transfer Program” forms, which require the 
provision of the documentation showing that the proposed courses and programs meet the 
criteria of appropriateness to mission, need, quality, feasibility, and compliance as stated 
on pages A-1 through A-35 of the appendix of the “Program and Course Approval 
Handbook” (2001).  (Cal. Code Regs., tit. 5, §§ 55100, subd. (a); 55130, subd. (a); and 



 100

55150, subd. (a) (Register 91, No. 23); and “Program and Course Approval Handbook” 
(2001) pages A-1 through A-35.) 

2. Include in the application for program approval the following information:   

a. The name of the proposed program 

b. The description of the proposed program 

c. The purposes and specific objectives of the proposed program 

d. The place of the proposed program in the district master plan 

e. An explanation of whether the program is appropriate to the objectives and 
conditions of higher education and community college education in California and 
whether it conforms to statewide master planning 

f. The need for the proposed program based on the following factors:  (a) other 
community colleges in the area currently offering the proposed program, (b) other 
programs closely related to the proposed program offered by the college, (c) the 
relation of the proposed program to job market analysis, (d) enrollment projection 
for the proposed program, (e) recommendations of area vocational master plan 
committees when applicable, and (f) the classification of the courses in the 
program in accordance with California Code of Regulations, title 5, section 55001 
(Register 94, No. 38) 

g. The need for and present adequacy of the following resources in relation to the 
proposed program:  (a) library and media center resources, (b) facilities and 
equipment required to initiate and sustain the program, (c) availability of adequate 
or proposed financial support, and (d) availability of faculty.  (Cal. Code Regs., 
tit. 5, § 55130, subdivision (b) (Register 91, No. 23).) 

3. Establish policies for approval of individual courses offered as part of a program that has 
already been approved by the Chancellor.  (Cal. Code Regs., tit. 5, § 55100, subd. (b) 
(Register 91, No. 23).) 

4. Include representative faculty involvement in the development, establishment, and 
evaluation of an education program.  (Cal. Code Regs., tit. 5, § 55130, subd. (c)  
(Register 91, No. 23).)   

5. Keep on file at the community college offering the course the course outlines for all 
noncredit courses offered.  (Cal. Code Regs., tit. 5, § 55150, subd. (b) (Register 91,  
No. 23).)   

6. Keep such current records and reports as may be required by the Chancellor.  (Cal. Code 
Regs., tit. 5, § 55150, subd. (c) (Register 91, No. 23).) 

Prerequisites, Corequisites, and Advisories on Recommended Preparation (Cal. Code Regs.,  
tit. 5, §§ 55200, 55201, and 55202) 

The regulations discussed in this section address the authority to establish prerequisites, 
corequisites, and advisories on recommended preparation courses, the requirements associated 
with establishment of these courses, and the limitation on a district’s authority to establish these 
courses.  Prerequisites and corequisites are conditions that must be met to enroll in another 
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course or educational program.220  Advisories on recommended preparation are suggested 
courses to be taken in conjunction with or before enrolling in a course or educational program.221   

Title 5, section 55201, provides “[n]othing in this subchapter [addressing programs, courses and 
classes (Cal. Code Regs., tit. 5, §§55000-55202)] shall be construed to require a district to 
establish prerequisites, corequisites, or advisories on recommended preparation,” except when 
the course is offered for associate degree credit and the curriculum committee finds that the 
prerequisite or corequisite is necessary pursuant to title 5, section 55002, subdivisions (a)(2)(D) 
or (a)(2)(E).222  Subdivisions (a)(2)(D) and (a)(2)(E) require the establishment of prerequisites or 
corequisites for an associate degree credit course whenever:  (1) the college or district curriculum 
committee determines, based on a review of the course outline of record, that a student would be 
highly unlikely to receive a satisfactory grade unless the student has knowledge or skills not 
taught in the course; or (2) success in the course is dependent upon communication or 
computation skills, then the course shall require as prerequisites or corequisites eligibility for 
enrollment in associate degree credit courses in English or mathematics.  Thus, any activities 
required by the title 5 regulations pled by the claimants (particularly sections 55201 and 55202) 
regarding the establishment of prerequisites or corequisites are only mandated by the state when 
applicable to prerequisites and corequisites established for the above purposes.  Also, any 
activities required by these sections in regard to the establishment of advisories on recommended 
preparation are not mandated by the state, because community college districts are authorized but 
not required to establish advisories on recommended preparation. 

Title 5, section 55201, also contains a provision referencing a title 5 regulation (Cal. Code Regs., 
tit. 5, § 55510) that implements the Seymour-Campbell Matriculation Act of 1986 (Ed. Code §§ 
78210-78218).  Specifically, section 55201, subdivision (h), requires “[d]istrict [prerequisite and 
corequisite policies] adopted pursuant to this section … be submitted to the Chancellor as part of 
the district’s matriculation plan pursuant to Section 55510.”  However, as discussed in the 
“Matriculation” section of this analysis, the Seymour-Campbell Matriculation Act and its 
implementing regulations do not impose any state-mandated activities on community college 
districts.  As a result, the requirement of subdivision (h) of section 55201 does not impose 
activities on community college districts.   

Staff finds that title 5, sections 55201 and 55202, impose the following state-mandated activities 
on community college districts: 

1. Adopt policies for the following in accordance with the Board of Governors regulations 
addressing faculty participation in district and college governance (Cal. Code Regs.,  
tit. 5, §§ 53200-53204) when establishing prerequisites or corequisites for an associate 
degree credit course as required by California Code of Regulations, title 5, section 55002, 
subdivisions (a)(2)(D) and (E) (e.g. a student is unlikely to receive a satisfactory grade in 
a course without the prerequisite or corequisite, or success in a course is dependent on 
communication or computation skills): 

a. The process for establishing prerequisites and corequisites.  The policy for the 
process for establishing prerequisites or corequisites shall be based on content 
review with additional methods of scrutiny being applied depending on the type 

                                                 
220 California Code of Regulations, title 5, section 55200, subdivisions (a) and (b) (Register 93, 
No. 42).  
221 California Code of Regulations, title 5, section 55200, subdivision (c) (Register 93, No. 42). 
222 California Code of Regulations, title 5, section 55201, subdivision (a) (Register 98, No. 7).  
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of prerequisite or corequisite established.  (Cal. Code Regs., tit. 5, § 55201, subd. 
(b)(1) (Register 98, No. 7).) 

b. The procedures to assure that courses for which prerequisites or corequisites are 
established will be taught in accordance with the course outline that are the basis 
for the requirement to establish the prerequisite or corequisite.  (Cal. Code Regs., 
tit. 5, § 55201, subd. (b)(2) (Register 98, No. 7).) 

c. The process, including levels of scrutiny, for reviewing prerequisites and 
corequisites to assure that they remain necessary and appropriate.  The process 
shall provide that at least once each six years all prerequisites and corequisites 
established by the district shall be reviewed.  (Cal. Code Regs., tit. 5, § 55201, 
subd. (b)(3) (Register 98, No. 7).) 

d. The bases and process for an individual student to challenge the application of a 
prerequisite or corequisite.  The bases to challenge a prerequisite or corequisite 
are: 

i. The prerequisite or corequisite was not established in accordance with the 
district’s process for establishing prerequisites and corequisites;  

ii. The prerequisite or corequisite violates California Code of Regulations, 
title 5, sections 55200-55202, which address the authority, requirements, 
and limitations on authority, when establishing prerequisites and 
corequisites;  

iii. The prerequisite or corequisite are either unlawfully discriminatory or are 
being applied in an unlawfully discriminatory manner;  

iv. The student has the knowledge or ability to succeed in the course or 
program despite not meeting the prerequisite or corequisite; and 

v. The student will be subject to undue delay in attaining the goal of his or 
her educational plan because the prerequisite or corequisite course has not 
been made reasonably available.  (Cal. Code Regs., tit. 5, § 55201, subds. 
(b)(2) and (f)(1)-(5) (Register 98, No. 7).) 

2. Gather data according to sound research practices and show that a student is highly 
unlikely to succeed in the course unless the student has met the proposed prerequisite or 
corequisite, in addition to conducting a content review, if the community college district 
seeks to establish a course in communication or computation skills as a prerequisite or 
corequisite for any non-communication or non-computation skills course.   

This data gathering requirement does not apply when: 

a. Four-year institutions will not grant credit for a course unless it has the particular 
communication or computation skill prerequisite; or 

b. The prerequisite or corequisite is required for enrollment in a program that is 
subject to approval by a state agency other than the Chancellor’s Office and both 
of the following conditions are satisfied: 

i. Colleges in at least six different districts have previously satisfied the data 
collection requirement with respect to the same prerequisite or corequisite 
for the same program; and 

ii. The district establishing the prerequisite or corequisite conducts an 
evaluation to determine whether the prerequisite or corequisite has a 
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disproportionate impact on particular groups of students described in 
terms of race, ethnicity, gender, age or disability, as defined by the 
Chancellor, and if there is a disproportionate impact the district in 
consultation with the Chancellor develops and implements a plan setting 
forth the steps the district will take to correct the disproportionate impact. 
(Cal. Code Regs., tit. 5, § 55201, subd. (e) (Register 98, No. 7).)  

3. If a prerequisite or corequisite is challenged on the basis that it is either unlawfully 
discriminatory or applied in an unlawfully discriminatory manner (pursuant to Cal. Code 
Regs., tit. 5, § 55201, subd. (f)(3)), advise the student that he or she may file a formal 
complaint of unlawful discrimination pursuant to the title 5 regulations addressing 
discrimination complaint procedures (Cal. Code Regs., tit. 5, § 59300 et seq.).  (Cal. 
Code Regs., tit. 5, § 55201, subd. (g) (Register 98, No. 7).) 

4. Identify prerequisites and corequisites in college publications available to students as 
well as in the course outline of any course for which they are established.  (Cal. Code 
Regs., tit. 5, § 55202, subd. (a) (Register 93, No. 42).) 

5. Determine whether a student meets a prerequisite based on successful completion of an 
appropriate course.  (Cal. Code Regs., tit. 5, § 55202, subd. (c) (Register 93, No. 42).) 

6. Ensure precollegiate basic skills courses designed to teach the required skills in reading, 
written expression, or mathematics, are offered with reasonable frequency and that the 
number of sections available is reasonable given the number of students who are required 
to meet the associated skills prerequisites and who diligently seek enrollment in the 
prerequisite course, if a prerequisite requires precollegiate skills in reading, written 
expression, or mathematics.  (Cal. Code Regs., tit. 5, § 55202, subd. (d) (Register 93,  
No. 42).) 

7. Offer sufficient sections of a corequisite course to reasonably accommodate all students 
who are required to take the corequisite.  (Cal. Code Regs., tit. 5, § 55202, subd. (e) 
(Register 93, No. 42).) 

8. Waive a corequisite for any student whom space in the corequisite course is not available.  
(Cal. Code Regs., tit. 5, § 55202, subd. (e) (Register 93, No. 42).) 

9. Make a determination of whether a student meets a prerequisite prior to the student’s 
enrollment in the course requiring the prerequisite.  (Cal. Code Regs., tit. 5, § 55202, 
subd. (g) (Register 93, No. 42).) 

Distance Education and Independent Study (Cal. Code Regs., tit. 5, §§ 55205, 55207, 55209, 
55211, 55213, 55215, 55217, 55219, 55300, 55316, 55316.5, 55320, 55321, 55322, 55340, and 
55350) 

Distance education is instruction in which the instructor and the student are separated by distance 
and interact through the assistance of communication technology.223  Independent study is a 
mode of instruction in which students are not required to be under the immediate supervision and 
control of a qualified academic employee.224  The title 5 regulations pled in this section address 
the requirements associated with offering courses and programs designed and conducted as 
distance education and independent study.  The requirements address issues including, but not 

                                                 
223 California Code of Regulations, title 5, section 55205 (Register 2002, No. 26). 
224 California Code of Regulations, title 5, section 55302, subd. (d), (Register 79, No 46); see 
also, Exhibit _, Test Claim 02-TC-31, “Program and Course Approval Handbook” (2002), p. 47.  
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limited to, the following:  (1) instructor contact or availability; (2) maintenance and reporting of 
information regarding distance education and independent study courses and programs to the 
Chancellor; (3) accepting courses toward the completion of a degree; (4) course quality and 
criteria; and (5) the establishment of procedures to evaluate student progress in independent 
study courses or programs.  

Under Kern High School Dist., when analyzing state mandate claims it is necessary for the 
Commission to look at the underlying program to determine if a claimant’s participation in the 
underlying program is voluntary or legally compelled.225  Here, community college districts are 
authorized under the “permissive code” to offer distance education and independent study, 
however, districts are not required to offer instruction using distance education or independent 
study.226  Thus, any activities required by title 5 regulations pled in this section of the staff 
analysis are downstream activities triggered by a community college district’s decision to offer 
distance education or independent study.  As a result, staff finds that title 5, sections 55205, 
55207, 55209, 55211, 55213, 55215, 55217, 55219, 55300, 55316, 55316.5, 55320, 55321, 
55322, 55340, and 55350, do not impose state-mandated activities. 

(i) Summary of state-mandate activities 

Because the regulations pled in this section of the analysis are interrelated, some of the activities 
mandated by one title 5 regulation section are also required in a different title 5 regulation, as a 
result, where appropriate duplicate activities will be combined.  California Code of Regulations, 
title 5, sections 55001, 55002, 55004, 55005, 55006, 55100, 55130, 55150, 55201, and 55202; 
and “Program and Course Approval Handbook” (2001) pages A-1 through A-44, impose the 
following state-mandated activities: 

1. Include in social science courses a study of the role, participation, and contribution of 
both men and women, black Americans, American Indians, Mexicans, Asians, Pacific 
Island people, and other ethnic groups to the economic, political, and social development 
of California and the United States.  (Cal. Code Regs., tit. 5, § 55004 (Register 91,  
No. 23).) 

2. Report the classification of all courses, classes, and activities offered in accordance with 
California Code of Regulations, title 5, sections 55001, subdivision (a) (describing 
instructional services of community colleges), and 55002 (standards and criteria for 
associate degree credit course, nondegree credit course, and noncredit course) by 
transmitting the following information to the Chancellor’s Office: 

a. The unique static course identifier and the course title for all credit and noncredit 
courses.  (Cal. Code Regs., tit. 5, § 55001, subd. (c)(1) (Register 94, No. 38).) 

b. The classification of each credit and noncredit course in accordance with its 
primary objective, consistent with guidelines published by the Chancellor.  (Cal. 
Code Regs., tit. 5, § 55001, subd. (c)(2) (Register 94, No. 38).) 

c. Whether the course is offered as credit or noncredit.  (Cal. Code Regs., tit. 5,  
§ 55001, subd. (c)(3) (Register 94, No. 38).) 

                                                 
225 Kern High School Dist., supra, 30 Cal.4th at p. 743. 
226 Former Education Code section 78310 (Stats. 1981, ch. 470) specifically authorized districts 
to offer independent study courses.  Currently, however, specific authorization for independent 
study or distance education is not required under the “permissive code.” 
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d. Whether the course transfers to the California State University or the University 
of California or both.  (Cal. Code Regs., tit. 5, § 55001, subd. (c)(4) (Register 94, 
No. 38).) 

3. Establish a college or district curriculum committee by mutual agreement of the college 
or district administration and the academic senate.  The committee shall be either a 
committee of the academic senate or a committee that includes faculty and is otherwise 
comprised in a way that is mutually agreeable to the college or district administration and 
academic senate.  (Cal. Code Regs., tit. 5, § 55002, subd. (a)(1) (Register 93, No. 42).)  

4. When seeking to offer a course as an associate degree credit course, nondegree credit 
course, or noncredit course, the course must be recommended by the college or district 
curriculum committee and approved by the district governing board.  (Cal. Code Regs., 
tit. 5, § 55002, subds. (a), (b), and (c) (Register 93, No. 42).) 

5. Each section of an associate degree course, nondegree course, or noncredit course is to be 
taught by a qualified instructor in accordance with a set of objectives and with other 
specifications defined in the course outline of record.  (Cal. Code Regs., tit. 5, § 55002, 
subds. (a)(4), (b)(4), and (c)(3) (Register 93, No. 42).) 

6. Proposed associate degree credit courses and nondegree credit courses must meet the 
following requirements found in California Code of Regulations, title 5, section 55002, 
subdivisions (a)(2) and (b)(2), in order to receive a recommendation by the college or 
district curriculum committee: 

a. Grading policy:  The course provides for measurement of student performance in 
terms of the stated course objectives and culminates in a formal, permanently 
recorded grade based upon uniform standards in accordance with California Code 
of Regulations, title 5, section 55758 (Register 2000, No. 50), which details the 
academic record symbols and associated grade points to be used by community 
colleges.   

The grade is based on demonstrated proficiency in subject matter and the ability 
to demonstrate that proficiency, at least in part, by means of essays for associate 
degree credit courses or written expression for nondegree credit courses, or in 
courses where the curriculum committee deems them to be appropriate, by 
problem-solving exercises or skills demonstrations by students.  (Cal. Code Regs., 
tit. 5, § 55002, subds. (a)(2)(A) and (b)(2)(A) (Register 93, No. 42).) 

b. (2) Units:  The course grants units of credit based upon a relationship specified by 
the governing board between the number of units assigned to the course and the 
number of lecture and/or laboratory hours or performance criteria specified in the 
course outline.   

The course also requires a minimum of three hours of work per week, including 
class time (and/or demonstrated competency for nondegree credit courses) for 
each unit of credit, prorated for short-term, laboratory and activity courses.  (Cal. 
Code Regs., tit. 5, § 55002, subds. (a)(2)(B) and (b)(2)(B) (Register 93, No. 42).) 

c. Intensity:  For associate degree credit course, the course must treat subject matter 
with a scope and intensity that requires students to study independently outside of 
class time.  For nondegree credit courses, the course must provide instruction in 
critical thinking and generally treats subject matter with a scope and intensity that 
prepares students to study independently outside of class time and includes 
reading and writing assignments and homework.  In particular, the assignments 
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will be sufficiently rigorous that students completing each such course 
successfully will have acquired the skills necessary to successfully complete 
college-level work upon completion of the required sequence of such courses.  
(Cal. Code Regs., tit. 5, § 55002, subds. (a)(2)(C) and (b)(2)(C) (Register 93,  
No. 42).) 

7. Proposed associate degree credit courses must also meet the following requirements 
found in California Code of Regulations, title 5, section 55002, subdivisions (a)(2), in 
order to receive a recommendation by the college or district curriculum committee: 

a. Prerequisites and Corequisites:  Require prerequisites or corequisites when:  (a) 
the college and/or district curriculum committee determines, based on a review of 
the course outline of record, that a student would be highly unlikely to receive a 
satisfactory grade unless the student has knowledge or skills not taught in the 
course; or (b) success in the course is dependent upon communication or 
computation skills, then the course shall require as prerequisites or corequisites 
eligibility for enrollment in associate degree credit courses in English and/or 
mathematics.  (Cal. Code Regs., tit. 5, § 55002, subd. (a)(2)(D) and (E)  
(Register 93, No. 42).) 

b. Difficulty:  The course work calls for critical thinking and the understanding and 
application of concepts determined by the curriculum committee to be at college 
level.  (Cal. Code Regs., tit. 5, § 55002, subd. (a)(2)(F) (Register 93, No. 42).) 

c. Level:  The course work calls for critical thinking and the understanding and 
application of concepts determined by the curriculum committee to be at college 
level.  (Cal. Code Regs., tit. 5, § 55002, subd. (a)(2)(G) (Register 93, No. 42).) 

8. Maintain a course outline of record for associate degree credit courses, nondegree credit 
courses, and noncredit courses in the official college files that describe the course and 
make the outline available to each instructor.   

For associate degree credit courses and nondegree credit courses, the course outline shall 
specify the unit value, scope, objectives, and content of the course in terms of a specific 
body of knowledge.  Also, the course outline shall specify types or provide examples of 
required reading and writing assignments, other outside-of-class assignments, 
instructional methodology, and methods of evaluation for determining whether the stated 
objectives have been met by students.   

For noncredit course, the course outline shall specify the scope, objectives, contents, 
instructional methodology, and methods of evaluation for determining whether the stated 
objectives have been met.  (Cal. Code Regs., tit. 5, § 55002, subds. (a)(3), (b)(3), and 
(c)(2) (Register 93, No. 42); and Cal. Code Regs., tit. 5, § 55150, subd. (b) (Register 91,  
No. 23).) 

9. Proposed noncredit courses must treat subject matter and use resource materials, teaching 
methods, and standards of attendance and achievement that is deemed appropriate for the 
enrolled students by the college or district curriculum committee in order to receive a 
recommendation by the college or district curriculum committee.  (Cal. Code Regs., tit. 5, 
§ 55002, subd. (c)(1) (Register 93, No. 42).) 

10. Make available to students through college publications all of the following facts 
regarding each course offered before they enroll in the course:  (1) whether the course is 
offered as a credit or noncredit course; (2) whether the course is transferable to four-year 
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colleges and universities; and (3) whether the course fulfills a major or general education 
requirement.  (Cal. Code Regs., tit. 5, § 55005 (Register 91, No. 23)) 

11. Each community college must keep and submit such current records and reports 
concerning their total activities as may be required by the Chancellor to fulfill statutory 
responsibilities.  (Cal. Code Regs., tit. 5, §§ 55006 and 55150, subd. (c) (Register 91,  
No. 23).) 

12. Seek approval of proposed courses and programs on forms provided by the Chancellor’s 
Office.  Specifically, the “Application for Approval-New Occupational Programs” and 
the “Application for Approval-New Transfer Program” forms, which require the 
provision of the documentation showing that the proposed courses and programs meet the 
criteria of appropriateness to mission, need, quality, feasibility, and compliance as stated 
on pages A-1 through A-35 of the appendix of the “Program and Course Approval 
Handbook” (2001).  (Cal. Code Regs., tit. 5, §§ 55100, subd. (a); 55130, subd. (a); and 
55150, subd. (a) (Register 91, No. 23); and “Program and Course Approval Handbook” 
(2001) pages A-1 through A-35.) 

13. Include in the application for program approval the following information:   

a. The name of the proposed program 

b. The description of the proposed program 

c. The purposes and specific objectives of the proposed program 

d. The place of the proposed program in the district master plan 

e. An explanation of whether the program is appropriate to the objectives and 
conditions of higher education and community college education in California and 
whether it conforms to statewide master planning 

f. The need for the proposed program based on the following factors:  (a) other 
community colleges in the area currently offering the proposed program, (b) other 
programs closely related to the proposed program offered by the college, (c) the 
relation of the proposed program to job market analysis, (d) enrollment projection 
for the proposed program, (e) recommendations of area vocational master plan 
committees when applicable, and (f) the classification of the courses in the 
program in accordance with California Code of Regulations, title 5, section 55001 
(Register 94, No. 38) 

g. The need for and present adequacy of the following resources in relation to the 
proposed program:  (a) library and media center resources, (b) facilities and 
equipment required to initiate and sustain the program, (c) availability of adequate 
or proposed financial support, and (d) availability of faculty.  (Cal. Code Regs., 
tit. 5, § 55130, subd. (b) (Register 91, No. 23).) 

14. Establish policies for approval of individual courses offered as part of a program that has 
already been approved by the Chancellor.  (Cal. Code Regs., tit. 5, § 55100, subd. (b) 
(Register 91, No. 23).) 

15. Include representative faculty involvement in the development, establishment, and 
evaluation of an education program.  (Cal. Code Regs., tit. 5, § 55130, subd. (c)  
(Register 91, No. 23).)   

16. Adopt policies for the following in accordance with the Board of Governors regulations 
addressing faculty participation in district and college governance (Cal. Code Regs.,  
tit. 5, §§ 53200-53204) when establishing prerequisites or corequisites for an associate 
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degree credit course as required by California Code of Regulations, title 5, section 55002, 
subdivisions (a)(2)(D) and (E) (e.g. a student is unlikely to receive a satisfactory grade in 
a course without the prerequisite or corequisite, or success in a course is dependent on 
communication or computation skills): 

a. The process for establishing prerequisites and corequisites.  The policy for the 
process for establishing prerequisites or corequisites shall be based on content 
review with additional methods of scrutiny being applied depending on the type 
of prerequisite or corequisite established.  (Cal. Code Regs., tit. 5, § 55201, subd. 
(b)(1) (Register 98, No. 7).) 

b. The procedures to assure that courses for which prerequisites or corequisites are 
established will be taught in accordance with the course outline that are the basis 
for the requirement to establish the prerequisite or corequisite.  (Cal. Code Regs., 
tit. 5, § 55201, subd. (b)(2) (Register 98, No. 7).) 

c. The process, including levels of scrutiny, for reviewing prerequisites and 
corequisites to assure that they remain necessary and appropriate.  The process 
shall provide that at least once each six years all prerequisites and corequisites 
established by the district shall be reviewed.  (Cal. Code Regs., tit. 5, § 55201, 
subd. (b)(3) (Register 98, No. 7).) 

d. The bases and process for an individual student to challenge the application of a 
prerequisite or corequisite.  The bases to challenge a prerequisite or corequisite 
are: 

i. The prerequisite or corequisite was not established in accordance with the 
district’s process for establishing prerequisites and corequisites;  

ii. The prerequisite or corequisite violates California Code of Regulations, 
title 5, sections 55200-55202, which address the authority, requirements, 
and limitations on authority, when establishing prerequisites and 
corequisites;  

iii. The prerequisite or corequisite are either unlawfully discriminatory or are 
being applied in an unlawfully discriminatory manner;  

iv. The student has the knowledge or ability to succeed in the course or 
program despite not meeting the prerequisite or corequisite; and 

v. The student will be subject to undue delay in attaining the goal of his or 
her educational plan because the prerequisite or corequisite course has not 
been made reasonably available.  (Cal. Code Regs., tit. 5, § 55201, subds. 
(b)(2) and (f)(1)-(5) (Register 98, No. 7).) 

17. Gather data according to sound research practices and show that a student is highly 
unlikely to succeed in the course unless the student has met the proposed prerequisite or 
corequisite, in addition to conducting a content review, if the community college district 
seeks to establish a course in communication or computation skills as a prerequisite or 
corequisite for any non-communication or non-computation skills course.   

This data gathering requirement does not apply when: 

a. Four-year institutions will not grant credit for a course unless it has the particular 
communication or computation skill prerequisite; or 
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b. The prerequisite or corequisite is required for enrollment in a program that is 
subject to approval by a state agency other than the Chancellor’s Office and both 
of the following conditions are satisfied: 

i. Colleges in at least six different districts have previously satisfied the data 
collection requirement with respect to the same prerequisite or corequisite 
for the same program; and 

ii. The district establishing the prerequisite or corequisite conducts an 
evaluation to determine whether the prerequisite or corequisite has a 
disproportionate impact on particular groups of students described in 
terms of race, ethnicity, gender, age or disability, as defined by the 
Chancellor, and if there is a disproportionate impact the district in 
consultation with the Chancellor develops and implements a plan setting 
forth the steps the district will take to correct the disproportionate impact. 
(Cal. Code Regs., tit. 5, § 55201, subd. (e) (Register 98, No. 7).)  

18. If a prerequisite or corequisite is challenged on the basis that it is either unlawfully 
discriminatory or applied in an unlawfully discriminatory manner (pursuant to Cal. Code 
Regs., tit. 5, § 55201, subd. (f)(3)), advise the student that he or she may file a formal 
complaint of unlawful discrimination pursuant to the title 5 regulations addressing 
discrimination complaint procedures (Cal. Code Regs., tit. 5, § 59300 et seq.).  (Cal. 
Code Regs., tit. 5, § 55201, subd. (g) (Register 98, No. 7).) 

19. Identify prerequisites and corequisites in college publications available to students as 
well as in the course outline of any course for which they are established.  (Cal. Code 
Regs., tit. 5, § 55202, subd. (a) (Register 93, No. 42).) 

20. Determine whether a student meets a prerequisite based on successful completion of an 
appropriate course.  (Cal. Code Regs., tit. 5, § 55202, subd. (c) (Register 93, No. 42).) 

21. Ensure precollegiate basic skills courses designed to teach the required skills in reading, 
written expression, or mathematics, are offered with reasonable frequency and that the 
number of sections available is reasonable given the number of students who are required 
to meet the associated skills prerequisites and who diligently seek enrollment in the 
prerequisite course, if a prerequisite requires precollegiate skills in reading, written 
expression, or mathematics.  (Cal. Code Regs., tit. 5, § 55202, subd. (d) (Register 93,  
No. 42).) 

22. Offer sufficient sections of a corequisite course to reasonably accommodate all students 
who are required to take the corequisite.  (Cal. Code Regs., tit. 5, § 55202, subd. (e) 
(Register 93, No. 42).) 

23. Waive a corequisite for any student whom space in the corequisite course is not available.  
(Cal. Code Regs., tit. 5, § 55202, subd. (e) (Register 93, No. 42).) 

24. Make a determination of whether a student meets a prerequisite prior to the student’s 
enrollment in the course requiring the prerequisite.  (Cal. Code Regs., tit. 5, § 55202, 
subd. (g) (Register 93, No. 42).) 
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b. Parts of California Code of Regulations, title 5, sections 55001, 55002, 55005, 
55006, 55150, 55201, and 55202, constitute a new program or higher level of 
service. 

The activities mandated by title 5, sections 55001, 55002, 55004, 55005, 55006, 55100, 55130, 
55150, 55201, and 55202; and “Program and Course Approval Handbook” (2001) pages A-1 
through A-44, carry out the governmental function of education, and as a result, the activities 
mandated by these title 5 regulations and the Handbook constitute a “program” within the 
meaning of article XIII B, section 6 of the California Constitution. 

Although the activities mandated by the title 5 regulations constitute a “program” it is necessary 
to determine if the mandates are new in comparison with the pre-existing scheme and provide an 
enhanced service to the public.  To make this determination, the mandates must be compared 
with the legal requirements in effect immediately prior to their enactment.227   

Content of Social Science Courses (Cal. Code Regs., tit. 5, § 55004 (Register 91, No. 23)) 

The claimants have pled title 5, section 55004, as added in 1991.228  As added in 1991,  
section 55004 mandates community college districts to engage in the following activity: 

Include in social science courses a study of the role, participation, and 
contribution of both men and women, black Americans, American Indians, 
Mexicans, Asians, Pacific Island people, and other ethnic groups to the economic, 
political, and social development of California and the United States.  (Cal. Code 
Regs., tit. 5, § 55004 (Register 91, No. 23).) 

However, immediately prior to adoption of title 5, section 55004, in 1991, former Education 
Code section 78202, required the same activity.  Although former Education Code section 78202 
was repealed in 1990, the Legislature directed the Board of Governors to incorporate the text of 
former Education Code section 78202 into its regulations and until such incorporation occurs, 
former Education Code section 78202 shall remain operative.229  In addition, the Legislature 
states specifically that there “be no lapse in the requirements, rights, responsibilities, conditions, 
or prescriptions contained” in former Education Code section 78202.230  Thus, the mandated 
activity imposed by title 5, section 55004, does not constitute a new program or higher level of 
service.231 

  

                                                 
227 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835.  
228 The date coincides with Register 91, number 23. 
229 Statutes 1990, chapter 1372, section 708.   
230 Ibid.   
231 Staff notes that the activity mandated by title 5, section 55004, traces back to former 
Education Code section 25516.3, as added in Statutes 1971, chapter 1245.  
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Recommendation and Approval of Proposed Courses (Cal. Code Regs., tit. 5, §§ 55001, 55002, 
55005, 55006, 55100, 55130, and 55150 (Register 81, No. 52; Register 88, No. 42; Register 91, 
No. 23; Register 93, No. 42; and Register 94, No. 38); and “Program and Course Approval 
Handbook,” Chancellor’s Office California Community Colleges (September 2001) pages A-1 
through A-35) 

The claimants have pled title 5, section 55001, as added in 1981 and last amended in 1994.232  In 
addition, title 5, section 55002, was pled as added in 1988 and last amended in 1993.233   
Section 55001 mandates activities involving the identification, classification, and description of 
courses offered by community college districts, and transmitting such information to the 
Chancellor’s Office.  Section 55002 mandates activities involving the development and approval 
of proposed associate degree credit courses, nondegree credit courses, and noncredit courses.  
These activities include establishing a district or college curriculum committee, and maintaining 
a course outline of record for proposed courses.  The activities mandated by title 5, sections 
55001 and 55002, were not mandated prior to 1981 and 1988, respectively.  As a result, the 
activities mandated by title 5, sections 55001 and 55002, constitute a new program or higher 
level of service.  On April 14, 2006, title 5, section 55001 was repealed, and as a result, the state-
mandated activities required by this section ends on that date.234   

Title 5, section 55005, requires the publication of specific information for students regarding the 
courses offered.  This information includes whether the course is offered as a credit or noncredit 
course, the course is transferable to four-year colleges and universities, and whether the course 
fulfills a major or general education requirement.  The claimants have pled title 5, section 55005, 
as added in 1981 and last amended in 1991.235  The activities mandated by title 5, section 55005, 
are derived from former title 5, sections 51102 and 51103, as added in 1971 by Register 71, 
number 27.  However, former title 5, sections 51102 and 51103, are part of former “Division 2” 
of the title 5 regulations, the provisions of which: 

[C]omprise the rules and regulations affirming and fixing the minimum standards, 
satisfaction of which entitles a district maintaining community colleges to receive 
state aid for the support of their community colleges.236 

Thus, the former title 5 regulations which contain the same requirements as the regulations pled 
in this section of the staff analysis did not impose state-mandated activities prior to 1983 for the 
same reasons that the regulations pled in the “Minimum Conditions” section of the staff analysis 
did not impose state-mandated activities.  Specifically, the requirements of the former title 5 
regulations are downstream activities triggered by the discretionary decision to become entitled 
to receive state aid.  As a result, immediately prior to the adoption of title 5, section 55005, 
community college districts were not required to engage in the activities mandated by the 
section, and therefore, the activities mandated by title 5, section 55005, constitute a “new 
program or higher level of service” subject to article XIII B, section 6 of the California 
Constitution. 

                                                 
232 The dates coincide with Register 81, number 52; and Register 94, number 38.  
233 The dates coincide with Register 88, number 42; and Register 93, number 42. 
234 Register 2006, number 17, operative April 14, 2006.  
235 The dates coincide with Register 81, number 52; and Register 91, number 23. 
236 Former California Code of Regulations, title 5, section 51000 (Register 80, number 11).   
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Title 5, sections 55006 and 55150, subdivision (c), requires community college districts to 
engage in the following activity: 

Each community college must keep and submit such current records and reports 
concerning their total activities as may be required by the Chancellor to fulfill 
statutory responsibilities.  (Cal. Code Regs., tit. 5, §§ 55006 and 55150, subd. (c) 
(Register 91, No. 23).) 

The claimants have pled title 5, sections 55006 and 55150, as added in 1981 and last amended in 
1991.237  Immediately prior to the adoption of title 5, sections 55006 and 55150, in 1981 
community college districts were not required to engage in the above-stated activity.  As a result, 
the activity mandated by title5, sections 55006 and 55150, subdivision (c), constitute a new 
program or higher level of service.  

Title 5, sections 55100, subdivision (a); 55130, subdivision (a); and 55150, subdivision (a); and 
the “Program and Course Approval Handbook” (Handbook) pages A-1 through A-35 (consisting 
of the “Application for Approval-New Occupational Programs” and the “Application for 
Approval-New Transfer Program” forms), require community college districts to engage in the 
following activity: 

Seek approval of proposed courses and programs on forms provided by the 
Chancellor’s Office.  Specifically, the “Application for Approval-New 
Occupational Programs” and the “Application for Approval-New Transfer 
Program” forms, which require the provision of the documentation showing that 
the proposed courses and programs meet the criteria of appropriateness to 
mission, need, quality, feasibility, and compliance as stated on pages A-1 through 
A-35 of the appendix of the “Program and Course Approval Handbook” (2001).  
(Cal. Code Regs., tit. 5, §§ 55100, subd. (a); 55130, subd. (a); and 55150, subd. 
(a) (Register 91, No. 23); and “Program and Course Approval Handbook” (2001) 
pages A-1 through A-35.) 

The claimants have pled title 5, sections 55100, 55130, and 55150, as added in 1981 and last 
amended in 1991.238  In addition, the claimants have pled the “Program and Course Approval 
Handbook” (Handbook) as issued in 2001.  However, since 1971 community college districts 
have been required to seek approval of proposed courses and programs on forms provided by the 
Chancellor’s Office.239  In addition, immediately prior to 2001 the Chancellor’s Office provided 
the form for program and course approval in the appendix of the “Curriculum Standards 
Handbook” issued in 1995, which required community colleges and community college districts 
to provide documentation showing that the proposed courses and programs meet the criteria of 
appropriateness to mission, need, quality, feasibility, and compliance.240  As a result, the above 
activity mandated by Title 5, sections 55100, subdivision (a); 55130, subdivision (a); and 55150, 
subdivision (a); and the “Program and Course Approval Handbook” (Handbook) pages A-1 
through A-35 (consisting of the “Application for Approval-New Occupational Programs” and the 
                                                 
237 The dates coincide with Register 81, number 52; and Register 91, number 23. 
238 The dates coincide with Register 81, number 52; and Register 91, number 23. 
239 California Code of Regulations, title 5, section 55100 (Register 71, No. 9 (Feb. 27, 1998).)  
Former California Code of Regulations, title 5, sections 55131 and 55135 (Register 71, No. 9 
(Feb. 27, 1998).) 
240 “The Curriculum Standards Handbook for the California Community College” (1995) 
Chancellor’s Office.   
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“Application for Approval-New Transfer Program” forms), does not constitute a new program or 
higher level of service.  

Title 5, section 55130, subdivision (b), requires community colleges or districts to include 
specific information in the application for program approval, including the name, description, 
purpose, specific objectives, need, and adequacy of facilities.  The claimants have pled title 5, 
section 55130, as added in 1981 and last amended in 1991.  However, since 1971 community 
college districts were required to include this information in their application for program 
approval to the Chancellor.241  As a result, including the information specified by title 5, section 
55130, subdivision (b), in the application seeking program approval does not constitute a new 
program or higher level of service.  

Similarly, since 1971 community college districts have been required to engage in the activities 
mandated by title 5, sections 55100, subdivision (b); and 55130, subdivision (c).242  These 
sections require districts to establish policies for approval of individual courses offered as part of 
a program that has already been approved by the Chancellor, and the inclusion of representative 
faculty involvement in the development, establishment, and evaluation of an education program.  
As a result, the activities mandated by title 5, sections 55100, subdivision (b); and 55130, 
subdivision (c), do not constitute a new program or higher level of service.    

Prerequisites and Corequisites (Cal. Code Regs., tit. 5, §§ 55201 and 55202 (Register 93, No. 42; 
and Register 98, No. 7) 

Title 5, sections 55201 and 55202, mandate activities associated with the establishment of 
prerequisites and corequisites for associate degree programs.  The claimants have pled title 5, 
sections 55201 and 55202, as added in 1993, and section 55201 as last amended in 1998.243 
Immediately prior to 1993, community college districts were not required to engage in the 
activities mandated by title 5, sections 55201 and 55202, and as a result, the activities mandated 
by title 5, sections 55201 and 55202, constitute a new program or higher level of service. 

In 2007, sections 55201 and 55202 were combined and renumbered to title 5, section 55003, 
without any substantive changes to the new program or higher level of service found above.244  

  

                                                 
241 Former California Code of Regulations, title 5, sections 55135, 55136, 55140-55143  
(Register 71, No. 9 (Feb. 27, 1971).) 
242 Former California Code of Regulations, title 5, sections 55132 and 55144 (Register 71, No. 9 
(Feb. 27, 1971).) 
243 The dates coincide with Register 93, number 42; and Register 98, number 7.  Staff notes that 
the claimants have pled title 5, section 55201, as added in 1983.   However, in 1983 title 5, 
section 55201, did not exist, instead it was added in 1993.  From the claimants’ narrative, it is 
clear that the claimants intended to plead title 5, section 55201, as added in 1993.  Thus, staff 
will treat section 55201 as pled as added in 1993. 
244 California Code of Regulations, title 5, section 55003 (Register 2007, No. 35  
(Aug. 16, 2007).) 
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(i) Summary of state-mandated new program or higher level of service 

Pursuant to the above discussion, staff finds that the following state-mandated activities 
constitute a new program or higher level of service subject to article XII B, section 6 of the 
California Constitution: 

1. Report the classification of all courses, classes, and activities offered in accordance with 
California Code of Regulations, title 5, sections 55001, subdivision (a) (describing 
instructional services of community colleges), and 55002 (standards and criteria for 
associate degree credit course, nondegree credit course, and noncredit course) by 
transmitting the following information to the Chancellor’s Office: 

a. The unique static course identifier and the course title for all credit and noncredit 
courses.  (Cal. Code Regs., tit. 5, § 55001, subd. (c)(1) (Register 94, No. 38) 
ending April 14, 2006.) 

b. The classification of each credit and noncredit course in accordance with its 
primary objective, consistent with guidelines published by the Chancellor.  (Cal. 
Code Regs., tit. 5, § 55001, subd. (c)(2) (Register 94, No. 38) ending  
April 14, 2006.)   

c. Whether the course is offered as credit or noncredit.  (Cal. Code Regs., tit. 5,  
§ 55001, subd. (c)(3) (Register 94, No. 38) ending April 14, 2006.)   

d. Whether the course transfers to the California State University or the University 
of California or both.  (Cal. Code Regs., tit. 5, § 55001, subd. (c)(4) (Register 94, 
No. 38) ending April 14, 2006.)   

2. Establish a college or district curriculum committee by mutual agreement of the college 
or district administration and the academic senate.  The committee shall be either a 
committee of the academic senate or a committee that includes faculty and is otherwise 
comprised in a way that is mutually agreeable to the college or district administration and 
academic senate.  (Cal. Code Regs., tit. 5, § 55002, subd. (a)(1) (Register 93, No. 42).)  

3. When seeking to offer a course as an associate degree credit course, nondegree credit 
course, or noncredit course, the course must be recommended by the college or district 
curriculum committee and approved by the district governing board.  (Cal. Code Regs., 
tit. 5, § 55002, subds. (a), (b), and (c) (Register 93, No. 42).) 

4. Each section of an associate degree course, nondegree course, or noncredit course is to be 
taught by a qualified instructor in accordance with a set of objectives and with other 
specifications defined in the course outline of record.  (Cal. Code Regs., tit. 5, § 55002, 
subds. (a)(4), (b)(4), and (c)(3) (Register 93, No. 42).) 

5. Proposed associate degree credit courses and nondegree credit courses must meet the 
following requirements found in California Code of Regulations, title 5, section 55002, 
subdivisions (a)(2) and (b)(2), in order to receive a recommendation by the college or 
district curriculum committee: 

a. Grading policy:  The course provides for measurement of student performance in 
terms of the stated course objectives and culminates in a formal, permanently 
recorded grade based upon uniform standards in accordance with California Code 
of Regulations, title 5, section 55758 (Register 2000, No. 50), which details the 
academic record symbols and associated grade points to be used by community 
colleges.   
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The grade is based on demonstrated proficiency in subject matter and the ability 
to demonstrate that proficiency, at least in part, by means of essays for associate 
degree credit courses or written expression for nondegree credit courses, or in 
courses where the curriculum committee deems them to be appropriate, by 
problem-solving exercises or skills demonstrations by students.  (Cal. Code Regs., 
tit. 5, § 55002, subds. (a)(2)(A) and (b)(2)(A) (Register 93, No. 42).) 

b. Units:  The course grants units of credit based upon a relationship specified by the 
governing board between the number of units assigned to the course and the 
number of lecture and/or laboratory hours or performance criteria specified in the 
course outline.   

The course also requires a minimum of three hours of work per week, including 
class time (and/or demonstrated competency for nondegree credit courses) for 
each unit of credit, prorated for short-term, laboratory and activity courses.  (Cal. 
Code Regs., tit. 5, § 55002, subds. (a)(2)(B) and (b)(2)(B) (Register 93, No. 42).) 

c. Intensity:  For associate degree credit course, the course must treat subject matter 
with a scope and intensity that requires students to study independently outside of 
class time.  For nondegree credit courses, the course must provide instruction in 
critical thinking and generally treats subject matter with a scope and intensity that 
prepares students to study independently outside of class time and includes 
reading and writing assignments and homework.  In particular, the assignments 
will be sufficiently rigorous that students completing each such course 
successfully will have acquired the skills necessary to successfully complete 
college-level work upon completion of the required sequence of such courses.  
(Cal. Code Regs., tit. 5, § 55002, subds. (a)(2)(C) and (b)(2)(C) (Register 93,  
No. 42).) 

6. Proposed associate degree credit courses must also meet the following requirements 
found in California Code of Regulations, title 5, section 55002, subdivisions (a)(2), in 
order to receive a recommendation by the college or district curriculum committee: 

a. Prerequisites and Corequisites:  Require prerequisites or corequisites when:  (a) 
the college and/or district curriculum committee determines, based on a review of 
the course outline of record, that a student would be highly unlikely to receive a 
satisfactory grade unless the student has knowledge or skills not taught in the 
course; or (b) success in the course is dependent upon communication or 
computation skills, then the course shall require as prerequisites or corequisites 
eligibility for enrollment in associate degree credit courses in English and/or 
mathematics.  (Cal. Code Regs., tit. 5, § 55002, subd. (a)(2)(D) and (E)  
(Register 93, No. 42).) 

b. Difficulty:  The course work calls for critical thinking and the understanding and 
application of concepts determined by the curriculum committee to be at college 
level.  (Cal. Code Regs., tit. 5, § 55002, subd. (a)(2)(F) (Register 93, No. 42).) 

c. Level:  The course work calls for critical thinking and the understanding and 
application of concepts determined by the curriculum committee to be at college 
level.  (Cal. Code Regs., tit. 5, § 55002, subd. (a)(2)(G) (Register 93, No. 42).) 

7. Maintain a course outline of record for associate degree credit courses, nondegree credit 
courses, and noncredit courses in the official college files that describe the course and 
make the outline available to each instructor.   



 116

For associate degree credit courses and nondegree credit courses, the course outline shall 
specify the unit value, scope, objectives, and content of the course in terms of a specific 
body of knowledge.  Also, the course outline shall specify types or provide examples of 
required reading and writing assignments, other outside-of-class assignments, 
instructional methodology, and methods of evaluation for determining whether the stated 
objectives have been met by students.   

For noncredit course, the course outline shall specify the scope, objectives, contents, 
instructional methodology, and methods of evaluation for determining whether the stated 
objectives have been met.  (Cal. Code Regs., tit. 5, § 55002, subds. (a)(3), (b)(3), and 
(c)(2) (Register 93, No. 42); and Cal. Code Regs., tit. 5, § 55150, subd. (b) (Register 91,  
No. 23).) 

8. Proposed noncredit courses must treat subject matter and use resource materials, teaching 
methods, and standards of attendance and achievement that is deemed appropriate for the 
enrolled students by the college or district curriculum committee in order to receive a 
recommendation by the college or district curriculum committee.  (Cal. Code Regs., tit. 5, 
§ 55002, subd. (c)(1) (Register 93, No. 42).) 

9. Make available to students through college publications all of the following facts 
regarding each course offered before they enroll in the course:  (1) whether the course is 
offered as a credit or noncredit course; (2) whether the course is transferable to four-year 
colleges and universities; and (3) whether the course fulfills a major or general education 
requirement.  (Cal. Code Regs., tit. 5, § 55005 (Register 91, No. 23).)   

10. Each community college must keep and submit such current records and reports 
concerning their total activities as may be required by the Chancellor to fulfill statutory 
responsibilities.  (Cal. Code Regs., tit. 5, §§ 55006 and 55150, subd. (c) (Register 91,  
No. 23).) 

11. Adopt policies for the following in accordance with the Board of Governors regulations 
addressing faculty participation in district and college governance (Cal. Code Regs.,  
tit. 5, §§ 53200-53204) when establishing prerequisites or corequisites for an associate 
degree credit course as required by California Code of Regulations, title 5, section 55002, 
subdivisions (a)(2)(D) and (E) (e.g. a student is unlikely to receive a satisfactory grade in 
a course without the prerequisite or corequisite, or success in a course is dependent on 
communication or computation skills): 

a. The process for establishing prerequisites and corequisites.  The policy for the 
process for establishing prerequisites or corequisites shall be based on content 
review with additional methods of scrutiny being applied depending on the type 
of prerequisite or corequisite established.  (Cal. Code Regs., tit. 5, § 55201, subd. 
(b)(1) (Register 98, No. 7); for current requirement see Cal. Code Regs., tit. 5, § 
55003, subd. (b)(1) (Register 2007, No. 35).) 

b. The procedures to assure that courses for which prerequisites or corequisites are 
established will be taught in accordance with the course outline that are the basis 
for the requirement to establish the prerequisite or corequisite.  (Cal. Code Regs., 
tit. 5, § 55201, subd. (b)(2) (Register 98, No. 7); for current requirement see Cal. 
Code Regs., tit. 5, § 55003, subd. (b)(2) (Register 2007, No. 35).) 

c. The process, including levels of scrutiny, for reviewing prerequisites and 
corequisites to assure that they remain necessary and appropriate.  The process 
shall provide that at least once each six years all prerequisites and corequisites 
established by the district shall be reviewed.  (Cal. Code Regs., tit. 5, § 55201, 
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subd. (b)(3) (Register 98, No. 7); for current requirement see Cal. Code Regs., tit. 
5, § 55003, subd. (b)(3) (Register 2007, No. 35).) 

d. The bases and process for an individual student to challenge the application of a 
prerequisite or corequisite.  The bases to challenge a prerequisite or corequisite 
are: 

i. The prerequisite or corequisite was not established in accordance with the 
district’s process for establishing prerequisites and corequisites;  

ii. The prerequisite or corequisite violates California Code of Regulations, 
title 5, sections 55200-55202, which address the authority, requirements, 
and limitations on authority, when establishing prerequisites and 
corequisites;  

iii. The prerequisite or corequisite are either unlawfully discriminatory or are 
being applied in an unlawfully discriminatory manner;  

iv. The student has the knowledge or ability to succeed in the course or 
program despite not meeting the prerequisite or corequisite; and 

v. The student will be subject to undue delay in attaining the goal of his or 
her educational plan because the prerequisite or corequisite course has not 
been made reasonably available.  (Cal. Code Regs., tit. 5, § 55201, subds. 
(b)(2) and (f)(1)-(5) (Register 98, No. 7); for current requirement see Cal. 
Code Regs., tit. 5, § 55003, subd. (b)(2) and (m)(1)-(5) (Register 2007, 
No. 35).) 

12. Gather data according to sound research practices and show that a student is highly 
unlikely to succeed in the course unless the student has met the proposed prerequisite or 
corequisite, in addition to conducting a content review, if the community college district 
seeks to establish a course in communication or computation skills as a prerequisite or 
corequisite for any non-communication or non-computation skills course.   

This data gathering requirement does not apply when: 

a. Four-year institutions will not grant credit for a course unless it has the particular 
communication or computation skill prerequisite; or 

b. The prerequisite or corequisite is required for enrollment in a program that is 
subject to approval by a state agency other than the Chancellor’s Office and both 
of the following conditions are satisfied: 

i. Colleges in at least six different districts have previously satisfied the data 
collection requirement with respect to the same prerequisite or corequisite 
for the same program; and 

ii. The district establishing the prerequisite or corequisite conducts an 
evaluation to determine whether the prerequisite or corequisite has a 
disproportionate impact on particular groups of students described in 
terms of race, ethnicity, gender, age or disability, as defined by the 
Chancellor, and if there is a disproportionate impact the district in 
consultation with the Chancellor develops and implements a plan setting 
forth the steps the district will take to correct the disproportionate impact. 
(Cal. Code Regs., tit. 5, § 55201, subd. (e) (Register 98, No. 7) ; for 
current requirement see Cal. Code Regs., tit. 5, § 55003, subd. (e) 
(Register 2007, No. 35).)  
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13. If a prerequisite or corequisite is challenged on the basis that it is either unlawfully 
discriminatory or applied in an unlawfully discriminatory manner (pursuant to Cal. Code 
Regs., tit. 5, § 55201, subd. (f)(3)), advise the student that he or she may file a formal 
complaint of unlawful discrimination pursuant to the title 5 regulations addressing 
discrimination complaint procedures (Cal. Code Regs., tit. 5, § 59300 et seq.).  (Cal. 
Code Regs., tit. 5, § 55201, subd. (g) (Register 98, No. 7); for current requirement see 
Cal. Code Regs., tit. 5, § 55003, subd. (n) (Register 2007, No. 35).) 

14. Identify prerequisites and corequisites in college publications available to students as 
well as in the course outline of any course for which they are established.  (Cal. Code 
Regs., tit. 5, § 55202, subd. (a) (Register 93, No. 42); for current requirement see Cal. 
Code Regs., tit. 5, § 55003, subd. (f) (Register 2007, No. 35).) 

15. Determine whether a student meets a prerequisite based on successful completion of an 
appropriate course.  (Cal. Code Regs., tit. 5, § 55202, subd. (c) (Register 93, No. 42) ; for 
current requirement see Cal. Code Regs., tit. 5, § 55003, subd. (h) (Register 2007, No. 
35).) 

16. Ensure precollegiate basic skills courses designed to teach the required skills in reading, 
written expression, or mathematics, are offered with reasonable frequency and that the 
number of sections available is reasonable given the number of students who are required 
to meet the associated skills prerequisites and who diligently seek enrollment in the 
prerequisite course, if a prerequisite requires precollegiate skills in reading, written 
expression, or mathematics.  (Cal. Code Regs., tit. 5, § 55202, subd. (d) (Register 93,  
No. 42); for current requirement see Cal. Code Regs., tit. 5, § 55003, subd. (i)  
(Register 2007, No. 35).) 

17. Offer sufficient sections of a corequisite course to reasonably accommodate all students 
who are required to take the corequisite.  (Cal. Code Regs., tit. 5, § 55202, subd. (e) 
(Register 93, No. 42); for current requirement see Cal. Code Regs., tit. 5, § 55003, subd. 
(j) (Register 2007, No. 35).) 

18. Waive a corequisite for any student whom space in the corequisite course is not available.  
(Cal. Code Regs., tit. 5, § 55202, subd. (e) (Register 93, No. 42); for current requirement 
see Cal. Code Regs., tit. 5, § 55003, subd. (j) (Register 2007, No. 35).) 

19. Make a determination of whether a student meets a prerequisite prior to the student’s 
enrollment in the course requiring the prerequisite.  (Cal. Code Regs., tit. 5, § 55202, 
subd. (g) (Register 93, No. 42); for current requirement see Cal. Code Regs., tit. 5, § 
55003, subd. (l) (Register 2007, No. 35).) 

(12) Degrees and Certificates (Cal. Code Regs., tit. 5, §§ 55800, 55800.5, 55801, 
55805, 55805.5, 55806, 55807, 55808, and 55809) 

This section addresses regulations pertaining to the award of degrees, certificates, and diplomas 
by community college districts upon the completion of standards specified by the Board of 
Governors and the governing board of the community college district.   

Prior to analyzing title 5, sections 55800, 55800.5, 55801, 55805, 55805.5, 55806, 55807, 55808, 
and 55809, it is necessary to review the authority, missions, and functions of California 
Community Colleges.  As noted above, since 1976 community college districts have been given 
broad authority in the governance of community colleges.  This authority known as the 
“permissive code” allows community college districts to initiate and carry on any program, 
activity, or to otherwise act in any manner which is not in conflict with or inconsistent with, or 
preempted by, any law and which is not in conflict with the purposes for which school districts 
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are established.245  Although local districts have been granted broad authority to govern 
community colleges, the Legislature has maintained general supervision of the governance of 
community colleges.246  As part of this supervision the Legislature has defined the missions and 
functions of community colleges in Education Code section 66010.4, which provides in relevant 
part:  

The California Community Colleges shall, as a primary mission, offer academic 
and vocational instruction at the lower division level for both younger and older 
students, including those persons returning to school.  Public community colleges 
shall offer instruction through but not beyond the second year of college.  These 
institutions may grant the associate in arts and the associate in science degree.247 

Taking this grant of authority to offer associate degrees further, the Board of Governors defined 
“‘college’ [to mean] a degree-granting institution intended to provide instruction through the 
fourteenth grade.”248  Thus, although the Education Code authorizes, but does not require, 
community college districts to grant associate degrees, as defined by the Board of Governors’ 
regulations community colleges are required to grant degrees.249   

a. California Code of Regulations, title 5, sections 55800, 55800.5, 55805, 55805.5, 
55806, 55808, and 55809 impose state-mandated activities250 

Policy Regarding Degrees and Certificates (Cal. Code Regs., tit. 5, § 55800): 

Section 55800 addresses the adoption of policy regarding the degrees and certificates awarded by 
the community college district.  Section 55800 provides: 

                                                 
245 Former Education Code section 72233, as added by Statutes 1976, chapter 1010.  See also, 
Barnhart v. Cabrillo Community College, supra, 76 Cal.App.4th 818, 824-825. 
246 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1579.  See footnote 5, 
providing: 

While the Legislature has chosen to encourage local responsibility for control of 
public education through local school districts, that is a matter of legislative 
choice rather than constitutional compulsion and the authority that the Legislature 
has given to local districts remains subject to the ultimate and nondelegable 
responsibility of the Legislature. 

247 Education Code section 66010.4, subdivision (a)(1), as amended by Statutes 1996, chapter 
1057; and derived from former Education Code Section 22651, as added by Statutes 1960, 
chapter 49, 1st extraordinary session.   
248 Former California Code of Regulations, title 5, section 51802 (Register 75, no.26); 
renumbered to former California Code of Regulations, title 5, section 55827 (Register 83,  
No. 29); current California Code of Regulations, title 5, section 55180, subdivision (a) (Register 
2008, No. 25). 
249 In 2010, the Legislature added Education Code 66746 (Stats. 2010, ch. 428 (S.B. 1440)), 
which conditions receipt of state apportionment funding upon the development and granting of 
associate degrees for transfer to the California State University.   
250 Exhibit B, Test Claim 02-TC-31, p. 24.  The claimants have pled the title 5 regulations in the 
“Degrees and Certificates” section of the test claim analysis as last amended in 1991, which 
coincides with Register 91, number 23.  As a result, the language analyzed in this section will 
address the Register 91, number 23, version of the regulations.  
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The governing board of community college districts shall adopt policy consistent 
with the provisions of this [subchapter].251  The policy shall be published in the 
college catalog under appropriate headings, and filed with the Chancellor’s Office 
as required by section 51004 of this [division].252 

The plain language of section 55800 requires community college districts to adopt policy 
consistent with the subchapter on “Degrees and Certificates” (Cal. Code Regs., tit. 5, §§ 55800-
55810).  In addition, the policy is required to be published in the college catalog under 
appropriate headings.  The language of section 55800 also provides that the district file the 
regulations with the Chancellor’s office as required by section 51004.  However, as discussed 
above in the “Minimum Conditions Entitling Community College Districts to State Aid” section, 
section 51004 does not mandate any activities of community college districts.  As a result, 
community college districts are not mandated to file the regulations adopted pursuant to  
section 55800 with the Chancellor’s Office.  Therefore, staff finds that California Code of 
Regulations, title 5, section 55800 mandates community college districts to engage in the 
following activities:   

1. Adopt policy consistent with the subchapter regarding degrees and certificates consisting 
of California Code of Regulations, title 5, section 55800 – 55810.253  (Cal. Code Regs., 
tit. 5, § 55800 (Register 91, No. 23).) 

2. Publish the policy consistent with the subchapter regarding degrees and certificates in the 
college catalog under appropriate headings.  (Cal. Code Regs., tit. 5, § 55800  
(Register 91, No. 23).) 

Philosophy and Criteria for Associate Degree and General Education (Cal. Code Regs., tit. 5,  
§§ 55805 and 55805.5): 

Sections 55805 and 55805.5 address the philosophies and criteria for associate degrees and 
general education of community college districts.   

Section 55805, subdivision (a), provides, “[t]he governing board of a community college district 
shall adopt a policy which states its specific philosophy on General Education.”  When 
developing this policy the governing board is to consider the policy of the Board of Governors 
specified in subdivision (a) of section 55805 which generally states that an associate degree is 
more than just an accumulation of units, and that general education is central to an associate 
degree.254  Subdivision (b) of section 55805 provides that the governing board of a community 
college district shall establish criteria to determine which courses may be used in implementing 
its philosophy on the associate degree and general education.  Subdivision (c) of section 55805 

                                                 
251 See “Minimum Conditions Entitling Community College Districts to State Aid” section, 
regarding the discussion of the Nomenclature Cross-Reference issued by the Office of 
Administrative Law. 
252 Ibid. 
253 The language of California Code of Regulations, title 5, section 55750 provides, “… 
consistent with this chapter.”  However, see discussion regarding the Nomenclature Cross 
Reference in the “Minimum Conditions Entitling Community College Districts to State Aid” 
section above. 
254 For the text of the Board of Governors’ policy see California Code of Regulations, title 5, 
section 55805, subdivision (a) (Register 91, No. 23).  
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provides that the governing board of a community college district shall, on a regular basis, 
review the policy and criteria. 

Section 55805.5 defines the scope of the type of courses that may be permitted by the criteria 
established by the governing board of a community college district pursuant to section 55805, 
subdivision (b).  Section 55805.5 provides: 

The criteria established by the governing board of a community college district to 
implement its philosophy on the associate degree shall permit only courses that 
conform to the standards specified in [California Code of Regulations, title 5,] 
section 55002 (a) and that fall into the following categories to be offered for 
associate degree credit: 

(a) All lower division courses accepted toward the baccalaureate degree by the 
California State University or University of California or designed to be offered 
for transfer.   

(b) Courses that apply to the major in non-baccalaureate occupational fields.   

(c) English courses not more than one level below the first transfer level 
composition course, typically known as English 1A.  Each student may count only 
one such course as credit toward the associate degree.   

(d) All mathematics courses above and including Elementary Algebra. 

(e) Credit courses in English and mathematics taught in or on behalf of other 
departments and which, as determined by the local governing board require 
entrance skills at a level equivalent to those necessary for the courses specified in 
subsections (c) and (d) above.   

As a result, staff finds that California Code of Regulations, title 5, sections 55805 and 55805.5 
mandate community college districts to engage in the following activities: 

1. Adopt a policy which states its specific philosophy on General Education.  (Cal. Code 
Regs., tit. 5, § 55805, subd. (a) (Register 91, No. 23).) 

2. Consider the General Education policy of the Board of Governors specified in California 
Code Regulations, title 5, section 55805, subdivision (a) (Register 91, No. 23), when 
developing the policy stating its specific philosophy on General Education.  (Cal. Code 
Regs., tit. 5, § 55805, subd. (a) (Register 91, No. 23).) 

3. Establish criteria, subject to the limitations in California Code of Regulations, title 5, 
section 55805.5 (Register 91, No. 23), to determine which courses may be used in 
implementing its philosophy on the associate degree and general education.  (Cal. Code 
Regs., tit. 5, §§ 55805, subd. (b); and 55805.5 (Register 91, No. 23).) 

4. Review the policy and criteria for General Education, established pursuant to California 
Code of Regulations, title 5, section 55805, subdivisions (a) and (b), on a regular basis.  
(Cal. Code Regs., tit. 5, § 55805, subd. (c) (Register 91, No. 23).)  

Duty to Grant a Degree or Certificate of Achievement and the Minimum Requirements for the 
Associate Degree (Cal. Code Regs., tit. 5, §§ 55800.5, 55806, 55808, and 55809): 

Title 5, sections 55800.5 and 55806, address the duty of community college districts to award an 
associate degree to students upon the successful completion of the course of study required by 
the students’ majors and the criteria and minimum requirements that a student must satisfy as a 
condition to trigger the duty of community college districts.  Section 55808 addresses the duty to 
issue a certificate of achievement when a student successfully completes a course of study for 
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which a certificate of achievement is offered.  Section 55809 clarifies that the duty to grant a 
diploma, degree, or certificate exists whenever a student has completed all requirements for the 
degree, diploma, or certificate without regard to length of time actually taken by the student to 
complete such requirements.  Similarly, section 55809 clarifies that students who have 
satisfactorily completed the requirements of any course of study in less than the prescribed time 
are to receive credit for the full number of semester hours scheduled for such course.  

When analyzing state mandate claims it is necessary for the Commission to look at the 
underlying program to determine if a claimant’s participation in the underlying program is 
voluntary or legally compelled.255  As discussed above, community colleges by definition are 
degree granting institutions.  Thus, the requirements of title 5, sections 55800.5, 55806, and 
55809, as they address and apply to associate degree standards or granting associate degrees 
constitute state-mandated activities.   

However, absent from the regulatory definition of “colleges” and from the governing statutes and 
regulations, is a legal requirement to offer courses of study or curricula for which a certificate of 
achievement or diploma is offered.  The duty to issue a certificate of achievement or diploma is 
triggered by the discretionary decision to offer a certificate of achievement or diploma.  Thus, 
the requirements of title 5, sections 55808 and 55809, as they address and apply to certificates of 
achievement and diplomas, do not constitute state-mandated activities. 

Pursuant to the above discussion, staff finds that California Code of Regulations, title 5,  
sections 55800.5, 55806, and 55809, mandate community college districts to engage in the 
following activities: 

1. Confer a degree of associate in arts or associate in science upon a student who 
successfully completes the prescribed course of study for the degree while maintaining 
the requisite grade point average; demonstrated competence in reading, in written 
expression, and in mathematics.  The degree shall be conferred to a student without 
regard to how long it takes for the student to complete the requirements.  Credit for the 
full number of semester hours scheduled for a course shall be granted, even when the 
student has satisfactorily completed the requirements of any course of study in less than 
the prescribed time. (Cal. Code Regs., tit. 5, §§ 55800.5, 55806, and 55809 (Register 91, 
No. 23).) 

2. Condition receipt of an associate degree upon a student who has satisfactorily completed 
at least 60 semester units or 90 quarter units of college work that is fulfilled in a 
curriculum accepted toward the degree by a college within the district (as shown in its 
catalog).  This course work includes 18 semester or 27 quarter units in general education 
and at least 18 semester or 27 quarter units in a major, at least 12 semester or 18 quarter 
units completed in residence at the college granting the degree.   

The 18 semester or 27 quarter units in a major must be taken in a single discipline or 
related disciplines, as listed in the Community Colleges “Taxonomy of Programs.” 

The 18 semester or 27 quarter units in general education requirements must include a 
minimum of three semester or four quarter units in each of the following areas:   
(1) Natural Sciences, (2) Social and Behavioral Sciences, (3) Humanities, (4) Language 
and Rationality – English Composition, and (5) Language and Rationality – 
Communication and Analytical Thinking. 

                                                 
255 Kern High School Dist., supra, 30 Cal.4th at p. 743. 
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The remainder of the unit requirement is also to be selected from among these five 
divisions of learning or as determined by local option.  (Cal. Code Regs., tit. 5, § 55806, 
subd. (a) and (b)(1) (Register 91, No. 23).) 

3. Offer ethnic studies in at least one of the general education areas of learning listed in 
California Code of Regulations, title 5, section 55806, subdivision (b)(1)(A)-D) (i.e. 
Natural Sciences, Social and Behavioral Sciences, Humanities, Language and 
Rationality-English Composition, and Language and Rationality-Communication and 
Analytical Thinking) (Cal. Code Regs., tit. 5, § 55806, subd. (b)(3) ((Register 91,  
No. 23).) 

4. Design a course to help students develop an appreciation and understanding of the 
scientific method, and encourage an understanding of the relationships between science 
and other human activities, in order to satisfy the general education requirement in 
natural sciences.  (Cal. Code Regs., tit. 5, § 55806 (b)(1)(A) (Register 91, No. 23).) 

5. Design a course to develop an awareness of the method of inquiry used by the social and 
behavioral sciences and to stimulate critical thinking about the ways people act and have 
acted in response to their societies and should promote appreciation of how societies and 
social subgroups operate, in order to satisfy the general education requirement in social 
and behavioral sciences.  (Cal. Code Regs., tit. 5, § 55806 (b)(1)(B) (Register 91,  
No. 23).) 

6. Design a course to help students to develop an awareness of the ways in which people 
throughout the ages and in different cultures have responded to themselves and the world 
around them in artistic and cultural creation and help the student develop aesthetic 
understanding and ability to make value judgments, in order to satisfy the general 
education requirement in humanities.  (Cal. Code Regs., tit. 5, § 55806 (b)(1)(C) 
(Register 91, No. 23).) 

7. Design courses fulfilling the written composition (English composition) requirement to 
include both expository and argumentative writing.  (Cal. Code Regs., tit. 5, § 55806 
(b)(1)(D)(1) (Register 91, No. 23).) 

8. Design a course to fulfill the communication and analytical thinking requirement.  (Cal. 
Code Regs., tit. 5, § 55806 (b)(1)(D)(2) (Register 91, No. 23).) 

Conversion of Noncredit Courses to Credit Counted Toward an Associate Degree (Cal. Code 
Regs., tit. 5, § 55807): 

Title 5, section 55807, addresses the conversion of noncredit courses to credit courses counted 
toward an associate degree.  Section 55807 provides: 

Upon student petition to and certification by a governing board of credit-level 
achievement and prescribed academic rigor, and evidence of prescribed 
competence as approved by the faculty, noncredit courses may count toward 
associate degrees. 

The claimants assert that section 55807 requires community colleges to establish and implement 
a process to respond to a student petition requesting that non credit courses be counted toward 
associate degrees.256  However, the plain language of section 55807 does not require community 
colleges to engage in any activities, including those asserted by the claimants.  Rather, the plain 
language of section 55807 provides community colleges the authority to count noncredit courses 

                                                 
256 Test Claim 02-TC-31, p. 192.   
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toward associate degrees upon the occurrence of specified actions by a student and the governing 
board of a community college.  The language of section 55807 does not require a community 
college to allow the conversion of noncredit courses to credit courses counted toward an 
associate degree.  As a result, staff finds that California Code of Regulations, title 5, section 
55807, does not impose any state-mandated activities upon community colleges.   

(i) Summary of state-mandated activities 

1. Adopt policy consistent with the subchapter regarding degrees and certificates consisting 
of California Code of Regulations, title 5, section 55800 – 55810.  (Cal. Code Regs.,  
tit. 5, § 55800 (Register 91, No. 23).) 

2. Publish the policy consistent with the subchapter regarding degrees and certificates in the 
college catalog under appropriate headings.  (Cal. Code Regs., tit. 5, § 55800  
(Register 91, No. 23).) 

3. Adopt a policy which states its specific philosophy on General Education.  (Cal. Code 
Regs., tit. 5, § 55805, subd. (a) (Register 91, No. 23).) 

4. Consider the policy of the Board of Governors specified in California Code Regulations, 
title 5, section 55805, subdivision (a) (Register 91, No. 23), when developing the policy 
stating its specific philosophy on General Education.  (Cal. Code Regs., tit. 5, § 55805, 
subd. (a) (Register 91, No. 23).) 

5. Establish criteria, subject to the limitations in California Code of Regulations, title 5, 
section 55805.5 (Register 91, No. 23), to determine which courses may be used in 
implementing its philosophy on the associate degree and general education.  (Cal. Code 
Regs., tit. 5, §§ 55805, subd. (b); and 55805.5 (Register 91, No. 23).) 

6. Review the policy and criteria for General Education, established pursuant to California 
Code of Regulations, title 5, section 55805, subdivisions (a) and (b), on a regular basis.  
(Cal. Code Regs., tit. 5, § 55805, subd. (c) (Register 91, No. 23).) 

7. Confer a degree of associate in arts or associate in science upon a student who 
successfully completes the prescribed course of study for the degree while maintaining 
the requisite grade point average; demonstrated competence in reading, in written 
expression, and in mathematics.  The degree shall be conferred to a student without 
regard to how long it takes for the student to complete the requirements.  Credit for the 
full number of semester hours scheduled for a course shall be granted, even when the 
student has satisfactorily completed the requirements of any course of study in less than 
the prescribed time. (Cal. Code Regs., tit. 5, §§ 55800.5, 55806, and 55809 (Register 91, 
No. 23).) 

8. Condition receipt of an associate degree upon a student who has satisfactorily completed 
at least 60 semester units or 90 quarter units of college work that is fulfilled in a 
curriculum accepted toward the degree by a college within the district (as shown in its 
catalog).  This course work includes 18 semester or 27 quarter units in general education 
and at least 18 semester or 27 quarter units in a major, at least 12 semester or 18 quarter 
units completed in residence at the college granting the degree.   

The 18 semester or 27 quarter units in a major must be taken in a single discipline or 
related disciplines, as listed in the Community Colleges “Taxonomy of Programs.” 

The 18 semester or 27 quarter units in general education requirements must include a 
minimum of three semester or four quarter units in each of the following areas:   
(1) Natural Sciences, (2) Social and Behavioral Sciences, (3) Humanities, (4) Language 
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and Rationality – English Composition, and (5) Language and Rationality – 
Communication and Analytical Thinking. 

The remainder of the unit requirement is also to be selected from among these five 
divisions of learning or as determined by local option.  (Cal. Code Regs., tit. 5, § 55806, 
subd. (a) and (b)(1) (Register 91, No. 23).) 

9. Offer ethnic studies in at least one of the general education areas of learning listed in 
California Code of Regulations, title 5, section 55806, subdivision (b)(1)(A)-D) (i.e. 
Natural Sciences, Social and Behavioral Sciences, Humanities, Language and 
Rationality-English Composition, and Language and Rationality-Communication and 
Analytical Thinking) (Cal. Code Regs., tit. 5, § 55806, subd. (b)(3) ((Register 91,  
No. 23).) 

10. Design a course to help students develop an appreciation and understanding of the 
scientific method, and encourage an understanding of the relationships between science 
and other human activities, in order to satisfy the general education requirement in 
natural sciences.  (Cal. Code Regs., tit. 5, § 55806 (b)(1)(A) (Register 91, No. 23).) 

11. Design a course to develop an awareness of the method of inquiry used by the social and 
behavioral sciences and to stimulate critical thinking about the ways people act and have 
acted in response to their societies and should promote appreciation of how societies and 
social subgroups operate, in order to satisfy the general education requirement in social 
and behavioral sciences.  (Cal. Code Regs., tit. 5, § 55806 (b)(1)(B) (Register 91,  
No. 23).) 

12. Design a course to help students to develop an awareness of the ways in which people 
throughout the ages and in different cultures have responded to themselves and the world 
around them in artistic and cultural creation and help the student develop aesthetic 
understanding and ability to make value judgments, in order to satisfy the general 
education requirement in humanities.  (Cal. Code Regs., tit. 5, § 55806 (b)(1)(C) 
(Register 91, No. 23).) 

13. Design courses fulfilling the written composition (English composition) requirement to 
include both expository and argumentative writing.  (Cal. Code Regs., tit. 5, § 55806 
(b)(1)(D)(1) (Register 91, No. 23).) 

14. Design a course to fulfill the communication and analytical thinking requirement.  (Cal. 
Code Regs., tit. 5, § 55806 (b)(1)(D)(2) (Register 91, No. 23).) 

b. The state-mandated activities imposed by California Code of Regulations, title 5, 
sections 55800, 55805, 55805.5, and 55806 (Register 83, No. 29; Register 88,  
No. 42; Register 91, No. 43) constitute a new program or higher level of service 

The activities mandated by title 5, sections 55800, 55800.5, 55805, 55806, and 55809, carry out 
the governmental function of education, and as a result, the activities mandated by sections 
55800, 55800.5, 55805, 55806, and 55809, constitute a “program” within the meaning of  
article XIII B, section 6 of the California Constitution. 

The claimants have pled title 5, sections 55800, 55805, 55806, and 55809, as added in 1983 and 
last amended in 1991; section 55800.5, as added in 1991; and section 55805.5, as added in 
1988.257  Many of the activities mandated by these title 5 sections are derived from former title 5 

                                                 
257 Exhibit B, Test Claim 02-TC-31, pgs. 20-24.  The dates coincide with Register 83, number 
29, Register 88, number 42, and Register 91, number 43.  Staff notes that the claimants have pled 
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regulations existing prior to 1983.258  However, the former title 5 regulations were all part of 
former “Division 2” of the title 5 regulations, the provisions of which: 

[C]omprise the rules and regulations affirming and fixing the minimum standards, 
satisfaction of which entitles a district maintaining community colleges to receive 
state aid for the support of their community colleges.259 

Thus, the pre-1983 title 5 regulations which contain the same requirements as the regulations 
pled in this section of the staff analysis did not legally require community college districts to 
engage in activities prior to 1983 for the same reasons that the regulations pled in the “Minimum 
Conditions” section of the staff analysis did not impose state-mandated activities.  Specifically, 
the requirements of the pre-1983 title 5 regulations are downstream activities triggered by the 
discretionary decision to become entitled to receive state aid.  In addition, with one exception, 
community college districts were not practically compelled to engage in the activities contained 
in the pre-1983 regulations, and thus constitute a new program or higher level of service.260   
In 2007, the title 5 regulations pled in this section of the analysis were repealed and renumbered 
to title 5, section 55060 et seq., without any substantive changes to the new program or higher 
level of service found above.261   

The exception to the above finding of a new program or higher level of service is the 
requirement for community college districts to confer an associate degree.  The court in Kern 
High School Dist. left open the possibility that a state mandate might be found in circumstances 
of practical compulsion, where a local entity faced certain and severe penalties such as double 
taxation or other draconian consequences as a result of noncompliance with a program that is not 
legally compelled.262  In 1975, former title 5, section 51802, defined “colleges” as degree-
granting institutions.263  In other words, to exist community colleges were required to grant 

                                                                                                                                                             

title 5, sections 55806 and 55808, as added in 1988, and title 5, section 55805.5, as added in 
1983.   However, in 1983 title 5, section 55805.5 did not exist, instead it was added in 1988.  In 
addition, both title 5, sections 55806 and 55808, were added in 1983.  From the claimants’ 
narrative, it is clear that the claimants have transposed the adoption dates for title 5,  
sections 55806 and 55808, with the adoption date of title 5, section 55805.5.  Thus, staff will 
treat sections 55806 and 55808 as pled as added in 1983, and section 55805.5 as pled as added in 
1988.   
258 California Code of Regulations, title 5, section 55800, addressing a district’s policy regarding 
degrees and certificates, was derived from former title 5, section 51621, as added in 1971 by 
Register 71, number 40.  Title 5, sections 55800.5 and 55809, which addresses a district’s duty to 
award an associate degree, was derived from former title 5, section 51626, as added in 1977 by 
Register 77, number 45.  Title 5, section 55806, was derived from former title 5, section 55626, 
as amended in 1982 by Register 82, number 24.  Title 5, section 55808, was derived from former 
title 5, section 51625, as added in 1971 by Register 71, number 40.   
259 Former California Code of Regulations, title 5, section 51000 (Register 80, number 11).   
260 POBRA, supra, 170 Cal.App.4th at pgs. 1366-1369, in which the court explained that a finding 
of “practical compulsion” requires a concrete showing in the record that a failure to engage in the 
activity/activities at issue will result in certain and severe penalties. 
261 Register 2007, number 35, operative August 16, 2007.  
262 Kern High School Dist., supra, 30 Cal.4th 727, 751. 
263 Former California Code of Regulations, title 5, section 51802 (Register 75, no.26). 
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degrees.  Thus, community colleges districts were practically compelled to grant degrees, rather 
than face the draconian consequence of not existing, before and after 1983.  As a result, the 
mandate to confer a degree does not constitute a new program or higher level of service subject 
to article XIII B, section 6 of the California Constitution. 

(i) Summary of state-mandated new program or higher level of service 

Pursuant to the above discussion, staff finds that the following state-mandated activities 
constitute a new program or higher level of service subject to article XII B, section 6 of the 
California Constitution: 

1. Adopt policy consistent with the subchapter regarding degrees and certificates consisting 
of California Code of Regulations, title 5, section 55800 – 55810.  (Cal. Code Regs.,  
tit. 5, § 55800 (Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5,  
§ 55060 (Register 2007, No. 35).) 

2. Publish the policy consistent with the subchapter regarding degrees and certificates in the 
college catalog under appropriate headings.  (Cal. Code Regs., tit. 5, § 55800  
(Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5,  
§ 55060 (Register 2007, No. 35).) 

3. Adopt a policy which states its specific philosophy on General Education.  (Cal. Code 
Regs., tit. 5, § 55805, subd. (a) (Register 91, No. 23); for current requirement see Cal. 
Code Regs., tit. 5, § 55061, subd. (a) (Register 2007, No. 35).) 

4. Consider the policy of the Board of Governors specified in California Code Regulations, 
title 5, section 55805, subdivision (a) (Register 91, No. 23), when developing the policy 
stating its specific philosophy on General Education.  (Cal. Code Regs., tit. 5, § 55805, 
subd. (a) (Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5,  
§ 55061, subd. (a) (Register 2007, No. 35).) 

5. Establish criteria, subject to the limitations in California Code of Regulations, title 5, 
section 55805.5 (Register 91, No. 23), to determine which courses may be used in 
implementing its philosophy on the associate degree and general education.  (Cal. Code 
Regs., tit. 5, §§ 55805, subd. (b); and 55805.5 (Register 91, No. 23); for current 
requirement see Cal. Code Regs., tit. 5, §§ 55061, subd. (b), and 55062 (Register 2007, 
No. 35).) 

6. Review the policy and criteria for General Education, established pursuant to California 
Code of Regulations, title 5, section 55805, subdivisions (a) and (b), on a regular basis.  
(Cal. Code Regs., tit. 5, § 55805, subd. (c) (Register 91, No. 23); for current requirement 
see Cal. Code Regs., tit. 5, § 55061, subd. (c) (Register 2007, No. 35).) 

7. Condition receipt of an associate degree upon a student who has satisfactorily completed 
at least 60 semester units or 90 quarter units of college work that is fulfilled in a 
curriculum accepted toward the degree by a college within the district (as shown in its 
catalog).  This course work includes 18 semester or 27 quarter units in general education 
and at least 18 semester or 27 quarter units in a major, at least 12 semester or 18 quarter 
units completed in residence at the college granting the degree.   

The 18 semester or 27 quarter units in a major must be taken in a single discipline or 
related disciplines, as listed in the Community Colleges “Taxonomy of Programs.” 

The 18 semester or 27 quarter units in general education requirements must include a 
minimum of three semester or four quarter units in each of the following areas:   
(1) Natural Sciences, (2) Social and Behavioral Sciences, (3) Humanities, (4) Language 
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and Rationality – English Composition, and (5) Language and Rationality – 
Communication and Analytical Thinking. 

The remainder of the unit requirement is also to be selected from among these five 
divisions of learning or as determined by local option.  (Cal. Code Regs., tit. 5, § 55806, 
subd. (a) and (b)(1) (Register 91, No. 23); for current requirement see Cal. Code Regs., 
tit. 5, § 55063, subd. (a) and (b) (Register 2007, No. 35).) 

8. Offer ethnic studies in at least one of the general education areas of learning listed in 
California Code of Regulations, title 5, section 55806, subdivision (b)(1)(A)-D) (i.e. 
Natural Sciences, Social and Behavioral Sciences, Humanities, Language and 
Rationality-English Composition, and Language and Rationality-Communication and 
Analytical Thinking) (Cal. Code Regs., tit. 5, § 55806, subd. (b)(3) (Register 91,  
No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55063, subd. (b)(2) 
(Register 2007, No. 35).) 

9. Design a course to help students develop an appreciation and understanding of the 
scientific method, and encourage an understanding of the relationships between science 
and other human activities, in order to satisfy the general education requirement in 
natural sciences.  (Cal. Code Regs., tit. 5, § 55806 (b)(1)(A) (Register 91, No. 23); for 
current requirement see Cal. Code Regs., tit. 5, § 55063, subd. (b)(1)(A) (Register 2007,  
No. 35).) 

10. Design a course to develop an awareness of the method of inquiry used by the social and 
behavioral sciences and to stimulate critical thinking about the ways people act and have 
acted in response to their societies and should promote appreciation of how societies and 
social subgroups operate, in order to satisfy the general education requirement in social 
and behavioral sciences.  (Cal. Code Regs., tit. 5, § 55806 (b)(1)(B) (Register 91,  
No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55063, subd. (b)(1)(B) 
(Register 2007, No. 35).) 

11. Design a course to help students to develop an awareness of the ways in which people 
throughout the ages and in different cultures have responded to themselves and the world 
around them in artistic and cultural creation and help the student develop aesthetic 
understanding and ability to make value judgments, in order to satisfy the general 
education requirement in humanities.  (Cal. Code Regs., tit. 5, § 55806 (b)(1)(C) 
(Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55063, subd. 
(b)(1)(C) (Register 2007, No. 35).) 

12. Design courses fulfilling the written composition (English composition) requirement to 
include both expository and argumentative writing.  (Cal. Code Regs., tit. 5, § 55806 
(b)(1)(D)(1) (Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 
55063, subd. (b)(1)(D)(1) (Register 2007, No. 35).) 

13. Design a course to fulfill the communication and analytical thinking requirement.  (Cal. 
Code Regs., tit. 5, § 55806 (b)(1)(D)(2) (Register 91, No. 23); for current requirement see 
Cal. Code Regs., tit. 5, § 55063, subd. (b)(1)(D)(2) (Register 2007, No. 35).) 
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(13) Open Courses (Cal. Code Regs., tit. 5, §§ 58102, 58104, 58106, 58107, and 
58108) 

This section addresses regulations that set forth standards regarding the provision of courses 
open to enrollment by any student admitted to the community college.   

a. California Code of Regulations, title 5, sections 58102 and 58104, impose state-
mandated activities 

Course Description (Cal. Code Regs., tit. 5, § 58102) 

Section 58102 addresses the description of each course offered by a community college.  Section 
58102 provides: 

The description of each course shall be clear and understandable to the 
prospective student and shall be published in the official catalog, and/or schedule 
of classes, and/or addenda.   

A course description may indicate that the course is designed to meet certain 
specialized needs.  If so indicated, the availability of the course to all qualified 
students must also be affirmed.   

The claimants assert that section 58102 mandates community college districts to: (1) publish a 
clear description of each course, which is understandable to the prospective student, in the 
official catalog, and/or schedule of classes, and/or addenda; and (2) establish and implement 
procedures to ensure, if a course description indicates a course is designed to meet certain 
specialized needs, that the district affirms the availability of the course to all qualified 
students.264   

Pursuant to the plain language of the section 58102 community college districts are required to 
publish a description of each course that is clear and understandable to the prospective student in 
the “official catalog, and/or schedule of classes, and/or addenda.”  As a result, community 
college districts have an option to publish the description of each course in the official catalog, 
schedule of classes, or addenda; however, districts are not mandated to publish the description in 
all three.  

In addition, the plain language of the second paragraph of section 58102 does not mandate any 
activities on community college districts as alleged by the claimants.  As quoted above,  
section 58102 provides that a “course description may indicate that the course is designed to 
meet specialized needs;” however, districts are not required to make this indication.  Only when 
districts decide to indicate that a course meets specialized needs are the districts then required to 
affirm the availability of the course.  Under Kern High School Dist., a requirement resulting from 
an underlying discretionary decision does not constitute a state-mandated activity.  As a result, 
staff finds that the second paragraph of section 58102 does not mandate any activity on 
community college districts.   

Thus, staff finds that California Code of Regulations, title 5, section 58102 imposes the 
following state-mandated activity: 

Publish a description of each course that is clear and understandable to the 
prospective student in the official catalog, or schedule of classes, or addenda (Cal. 
Code Regs., tit. 5, § 58102). 

  

                                                 
264 Exhibit B, Test Claim 02-TC-31, p. 194.   
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Dissemination of Information (Cal. Code Regs., tit. 5, § 58104) 

Section 58104 addresses the dissemination of information regarding courses to students.  Section 
58104 provides: 

All courses to be conducted shall be described in the official general catalog 
and/or addenda and listed in the schedules of classes. 

Courses which are established or conducted after publication of the general 
catalog or regular schedule of classes shall be reasonably well publicized.  

Announcements of course offerings shall not be limited to a specialized clientele, 
nor shall any group or individual receive notice prior to the general public for the 
purposes of preferential enrollment, limiting accessibility, or exclusion of 
qualified students.   

Like section 58102, section 58104 requires community college districts to describe each course 
to be conducted in the official catalog or addenda.  However, unlike section 58102, section 
58104 requires community college districts to list each course in the schedule of classes.   

The remaining portions of section 58104 do not mandate any activities on community college 
districts.  The second paragraph requires community college districts to publicize courses 
reasonably well if the courses are established or conducted after publication of the general 
catalog or regular schedule of classes.  However, community college districts are not required to 
establish or conduct courses after the general catalog or regular schedule of classes are 
published.  Publicizing courses reasonably well is an activity triggered by a community college 
district’s decision to establish or conduct a course after the publication of the general catalog or 
regular schedule of classes.  Thus, under Kern High School Dist., the second paragraph does not 
mandate any activities.   

The third paragraph of section 58104 prohibits a community college district from engaging in 
specified activities, and as a result, does not impose any state-mandated activities on community 
college districts.   

Staff finds that California Code of Regulations, title 5, section 58104 imposes the following 
state-mandated activities: 

1. Describe all courses to be conducted in the official general catalog or addenda (Cal. Code 
Regs., tit. 5, § 58104). 

2. List all courses to be conducted in the schedules of classes (Cal. Code Regs., tit. 5,  
§ 58104). 

Limitations on Enrollment (Cal. Code Regs., tit. 5, § 58106) 

Section 58106 addresses the ability of community college districts to limit enrollment in courses 
offered by the district.  Section 58106 provides: 

In order to be claimed for purposes of state apportionment, all courses shall be 
open to enrollment by any student who has been admitted to the college, provided 
that enrollment in specific courses or programs may be limited as follows: 

(a) Enrollment may be limited to students meeting prerequisites and corequisites 
established pursuant to Sections 55200-55202 of this Division, 

(b) Enrollment may be limited due to health and safety considerations, facility 
limitations, faculty workload, the availability of qualified instructors, funding 
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limitations, the constraints of regional planning or legal requirements imposed by 
statutes, regulations, or contracts.  The governing board shall adopt policies 
identifying any such limitations and requiring fair and equitable procedures for 
determining who may enroll in affected courses or programs.  Such procedures 
shall be consistent with one or more of the following approaches: 

(1) limiting enrollment to a "first-come, first-served" basis or using other 
nonevaluative selection techniques to determine who may enroll; or 

(2) limiting enrollment using a registration procedure authorized by Section 
58108; or 

(3) in the case of intercollegiate completion, honors courses, or public 
performance courses, allocating available seats to those students judged most 
qualified; or 

(4) limiting enrollment in one or more sections of a course to a cohort of students 
enrolled in one or more other courses, provided however, that a reasonable 
percentage of all sections of the course do not have such restrictions; or 

(5) with respect to students on probation or subject to dismissal, the governing 
board may, consistent with the provisions of Sections 55754-55755 of this Part, 
limit enrollment to a total number of units or to selected courses, or require 
students to follow a prescribed educational plan. 

(c) A student may challenge an enrollment limitation established pursuant to 
Subsection (b) of this Section on any of the following grounds: 

(1) the enrollment limitation is either unlawfully discriminatory or is being 
applied in an unlawfully discriminatory manner; 

(2) the district is not following its policy on enrollment limitations; 

(3) the basis upon which the district has established an enrollment limitation does 
not in fact exist; or 

(4) any other criteria established by the district. 

(d) The student shall bear the burden of showing that grounds exists for the 
challenge. Challenges shall be handled in a timely manner, and if the challenge is 
upheld, the district shall waive the enrollment limitation with respect to that 
student. 

(e) In the case of a challenge under Subsection (c)(1) of this Section, the district 
shall, upon completion of the challenge procedure established pursuant to this 
Section, advise the student that he or she may file a formal complaint of unlawful 
discrimination pursuant to Subchapter 5 (commencing with Section 59300) of 
Chapter 10 of this Division.  Completion of the challenge procedure shall be 
deemed to satisfy the requirement of Section 59328(b) that the district and the 
student attempt informal resolution of the complaint. 
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The claimants assert that section 58106 requires community college districts to: 

[E]stablish and implement policies and procedures to ensure that, as a condition to 
be claimed for purposes of state apportionment, all community college courses are 
open to enrollment by any student who has been admitted to the college … .265   

The claimants further argue that the remaining portion of section 58106 (i.e. subd. (a)-(e)) 
requires community college districts “to permit enrollment to be limited” and to comply with 
specified procedures when enrollment is limited.266  However, the plain language of  
section 58106 does not impose any activities on community college districts, including those 
asserted by the claimants.   

The first paragraph of section 58106 provides as a condition of claiming a course for 
apportionment purposes that the course must be open to enrollment to any student who has been 
admitted to the college.  However, the language of section 58106 does not require community 
college districts to establish or implement policies to ensure open enrollment.  In addition, the 
language of section 58106 does not require courses to be claimed for apportionment purposes.  
As a result, the first paragraph of section 58106 does not impose any activity on community 
college districts. 

The remaining portion of section 58106 sets forth exceptions to the “open enrollment rule.”  The 
exceptions provided by section 58106 authorize community college districts to limit enrollment 
in specified circumstances if the districts comply with specified procedures.  However, the 
language of section 58106 does not require community college districts to limit enrollment.  As a 
result, any activity required by section 58106 is a result of a community college district’s 
underlying discretionary decision to limit enrollment, and pursuant to Kern High School Dist. is 
not mandated by the state.   

Thus, staff finds that California Code of Regulations, title 5, section 58106 does not impose any 
state-mandated activities. 

Facilities and Opportunities for Participation (Cal. Code Regs., tit. 5, § 58107) 

Section 58107 addresses the use of public funds for athletic programs and the provision of 
facilities and opportunities for participation in the programs.  In relevant part, section 58107 
provides: 

Notwithstanding any other provision of law, no public funds shall be used in 
connection with athletic programs conducted under the auspices of a community 
college district governing board or any student organization within the district, 
which do not provide facilities and opportunities for participation by both sexes 
on an equitable basis.  … . 

The plain language of section 58107 sets forth a prohibited activity, specifically the use of public 
funds in connection with athletic programs that do not provide facilities and opportunities to 
participate in the programs by both sexes on an equitable basis.  As a result, section 58107 does 
not require any activities of community college districts.  Rather, section 58107 prohibits 
community college districts from engaging in a specified activity.  Thus, staff finds that 
California Code of Regulations, title 5, section 58107, does not impose any state-mandated 
activities. 

  
                                                 
265 Exhibit B, Test Claim 02-TC-31, p. 195. 
266 Id. at pgs. 195-199. 
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Registration and Standards for Enrollment (Cal. Code Regs., tit. 5, § 58108) 

Section 58108 addresses the procedures for registration and standards for enrollment in courses 
offered by community colleges.  Section 58108 provides: 

Procedures for registration and standards for enrollment in any course shall be 
only those which are consistent with these and other sections of Title 5 and 
uniformly administered by appropriately authorized employees of the district. 

Except as otherwise provided by state law, no student shall be required to confer 
or consult with or be required to receive permission to enroll in any class from 
any person other than those employed by the college in the district. 

Students will not be required to participate in any preregistration activity not 
uniformly required; nor shall the college or district allow anyone to place or 
enforce nonacademic requisites as barriers to enrollment in or the successful 
completion of a class. 

No registration procedures shall be used that result in restricting enrollment to a 
specialized clientele. 

The following registration procedures are permissible: special registration 
assistance to the handicapped or disadvantaged student as defined by statute, for 
the purpose of providing equalization of educational opportunity; and enrollment 
of students in accordance with a priority system established pursuant to legal 
authority by the local board of trustees. 

With respect to accessibility to off-campus sites and facilities, no student is to be 
required to make any special effort not required of all students to register in any 
class or course section.  Once enrolled in the class, all students must have equal 
access to the site. 

The plain language of section 58108 does not impose any state-mandated activities on 
community college districts.  The first paragraph prohibits community college district procedures 
for registration and standards for enrollment from being in noncompliance with the Board of 
Governor’s regulations, and from being inconsistently administered by unauthorized employees.  
The prohibitive nature of the first paragraph is indicated by the usage of the language “shall be 
only those” with reference to district procedures for registration and standards for enrollment.  
This language indicates intent to limit a district’s authority in regard to establishing procedures 
for registration and standards for enrollment.  Similarly, the remaining language of section 58108 
prohibits community college districts from engaging in specified activities.  As a result, staff 
finds that California Code of Regulations, title 5, section 58108 does not impose any state-
mandated activities. 

(i) Summary of state-mandated activities: 

Pursuant to the above discussion, staff finds that California Code of Regulations, title 5, sections 
58102 and 58104, impose the following state-mandated activities: 

1. Publish a description of each course that is clear and understandable to the prospective 
student in the official catalog, or schedule of classes, or addenda (Cal. Code Regs., tit. 5, 
§§ 58102 and 58104). 

2. List all courses to be conducted in the schedules of classes (Cal. Code Regs., tit. 5,  
§ 58104). 
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b. California Code of Regulations, title 5, sections 58102 and 58104, constitute a 
new program or higher level of service 

To constitute a “new program or higher level of service” the activities must carry out the 
governmental function of providing a service to the public, or impose unique requirements on 
local governments that do not apply to all residents and entities in the state in order to implement 
a state policy.267  In addition, the requirements must be new in comparison with the pre-existing 
scheme and must be intended to provide an enhanced service to the public.268  To make this 
determination, the requirements must initially be compared with the legal requirements in effect 
immediately prior to its enactment.269 

The activities mandated by sections 58102 and 58104 carry out the governmental function of 
education by assisting students in enrollment and registration.  As a result, the activities 
mandated by sections 58102 and 58104 constitute a “program” within the meaning of  
article XIII B, section 6 of the California Constitution.   

The claimants have pled sections 58102 and 58104 of title 5 of the California Code of 
Regulations, as added in 1982 and last amended in 1993.270  Sections 58102 and 58104 mandate 
community college districts to engage in the following activities: 

1. Publish a description of each course that is clear and understandable to the prospective 
student in the official catalog, or schedule of classes, or addenda (Cal. Code Regs., tit. 5, 
§§ 58102 and 58104). 

2. List all courses to be conducted in the schedules of classes (Cal. Code Regs., tit. 5,  
§ 58104). 

The activities mandated by title 5, sections 58102 and 58104, are derived from former title 5, 
sections 51822 and 51824, as added in 1976 by Register 76, number 51.  However, former title 5, 
sections 51822 and 51824, are part of former “Division 2” of the title 5 regulations, the 
provisions of which: 

[C]omprise the rules and regulations affirming and fixing the minimum standards, 
satisfaction of which entitles a district maintaining community colleges to receive 
state aid for the support of their community colleges.271 

Thus, the former title 5 regulations which contain the same requirements as the regulations pled 
in this section of the staff analysis did not impose state-mandated activities prior to 1983 for the 
same reasons that the regulations pled in the “Minimum Conditions” section of the staff analysis 
did not impose state-mandated activities.  Specifically, the requirements of the former title 5 
regulations are downstream activities triggered by the discretionary decision to become entitled 
to receive state aid.  As a result, immediately prior to the adoption of title 5, sections 51822 and 
51824, community college districts were not required to engage in the activities mandated by the 

                                                 
267 County of Los Angeles, supra, 43 Cal.3d 46, 56.   
268 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835.   
269 Ibid.   
270 Exhibit B, Test Claim 02-TC-31, p. 25.  These dates coincide with Register 82, number 31; 
and Register 93, number 25.  
271 Former California Code of Regulations, title 5, section 51000 (Register 80, number 11).   
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sections, and therefore, title 5, sections 58102 and 58104, constitute a “new program or higher 
level of service” subject to article XIII B, section 6 of the California Constitution.  

(i) Summary of state-mandated new program or higher level of service 

1. Publish a description of each course that is clear and understandable to the prospective 
student in the official catalog, or schedule of classes, or addenda (Cal. Code Regs., tit. 5, 
§§ 58102 and 58104 (Register 93, No. 25).) 

2. List all courses to be conducted in the schedules of classes (Cal. Code Regs., tit. 5,  
§ 58104 (Register 93, No. 25).) 

(14) Notice to Students (Cal. Code Regs., tit. 5, 54626, 54805, 59404, and 59410) 
This section addresses California Code of Regulations, title 5, sections 54626, 54805, 59404, and 
59410.  These regulations address the adoption of policies or the provision of information or 
notices to students regarding various issues related to the operation and governing of community 
colleges and community college districts, including:  (1) student directory information (Cal. 
Code Regs., tit. 5, § 54626); (2) student representation fees (Cal. Code Regs., tit. 5, § 54805);  
(3) the provision of instructional or other materials (Cal. Code Regs., tit. 5, § 59404); and (4) the 
possible consequences of failing to pay a proper financial obligation due to the district or college 
(Cal. Code Regs., tit. 5, § 59410). 

a. Student Directory Information (Cal. Code Regs., tit. 5, § 54626 (Register 83, No. 
18)) 

Title 5, section 54626, addresses the ability of community college districts to release student 
directory information and the steps that a community college district must take in order to so.  

(i) California Code of Regulations, Title 5, Section 54626, imposes a requirement 
on community college districts  

Section 54626 addresses the release of student directory information.  Section 54626,  
subdivision (a), requires a community college district engage in the one-time activity of adopting 
a policy identifying, from a specified list provided in subdivision (a) of section 54626, categories 
of student directory information that the district’s local governing board decides may be released.   

Subdivision (b) provides in part: 

Directory information, as established by the local governing board, may be 
released as to any student or former student currently attending the community 
college, provided that public notice is given at least annually of the categories of 
information which the district plans to release and of the recipients.  (Emphasis 
added.) 

Subdivision (b) further provides that the notice must specify the period of time within which a 
student must inform the district in writing that such personally identifiable information is not to 
be designated as directory information with respect to that student.  The plain language of 
subdivision (b) does not require community college districts to engage in any activity.  Instead, 
the language of subdivision (b) authorizes community college districts to release directory 
information on the condition that it provides public notice.  The language does not, however, 
require districts to use this authority, and thus, staff finds that subdivision (b) does not impose 
any requirements on community college districts. 

Similarly, the plain language of subdivision (c) does not require community college districts to 
engage in any activities.  Subdivision (c) provides that “[o]ther information may be added to the 
categories set forth in [Cal. Code Regs., tit. 5, § 54626, subd. (a),] provided that release of such 
information shall be authorized in writing by the student.”  Thus, as indicated by the word “may” 
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districts are authorized to add other information if the district receives authorization from the 
student.  Districts, however, are not required to utilize this authority.  

Subdivision (d) provides that the district has the discretion to limit or deny the release of specific 
information to specific organizations based on the best interest of students.  In addition, the 
names and addresses of students may be provided to certain private schools or colleges.  Thus, 
the plain language of subdivision (d) does not require community college districts to engage in 
any activities.  

In summary, staff finds that California Code of Regulations, title 5, section 54626, requires 
community college districts to do the following: 

Adopt a policy identifying, from a specified list provided in California Code of 
Regulations, title 5, subdivision (a) (Register 83,subdivision (a), categories of 
student directory information that the district’s local governing board decides may 
be released. (Cal. Code Regs., title 5, § 54626, subd. (a) (One-time activity.)   

(ii) The requirement of California Code of Regulations, title 5, section 54626, 
subdivision (a), does not constitute a federal mandate 

The Chancellor’s Office asserts that the activities contained in section 54626 are federally 
mandated activities, and thus, not reimbursable pursuant to Government Code section 17556, 
subdivision (c).  The Chancellor’s Office argues that the claimant “undoubtedly receives federal 
funds and is therefore bound by [Family Educational Rights and Privacy Act (FERPA) and its 
implementing regulations.”272   

FERPA (20 U.S.C., § 1232g) and its implementing regulations (34 C.F.R. § 99.1 et seq.), as with 
many other federal laws, condition federal funding to educational agencies and institutions on 
compliance with the provisions of FERPA and its implementing regulations.  Because the 
California Legislature adopted section 54626 with the intent that it conform to FERPA and its 
implementing regulations, the requirements of section 54626 generally contain the same 
requirements as FERPA and its implementing regulations.273  The exception is that FERPA and 
its implementing regulations do not require educational agencies to specifically adopt a policy 
identifying what directory information it decides to release.   

Government Code section 17556, subdivision (c), provides that the Commission shall not find 
costs mandated by the state if the test claim statute imposes a requirement that is mandated by a 
federal law or regulation and results in costs mandated by the federal government, unless the 
statute or executive order mandates costs that exceed the mandate in that federal law or 
regulation.  In addition, in Hayes v. Commission on State Mandates, the court, while discussing 
the Education of the Handicapped Act, found: 

While the act includes certain substantive and procedural requirements which 
must be included in the state’s plan for implementation of the act, it leaves 
primary responsibility for implementation to the state … In short, even though the 
state had no real choice in deciding whether to comply with the federal act, the act 
did not necessarily require the state to impose all of the costs of implementation 
upon local school districts.  To the extent the state implemented the act by freely 
choosing to impose new programs or higher levels of service upon local school 

                                                 
272 Exhibit D, Chancellor’s Office Comments on Test Claim 02-TC-25, supra, p. 13. 
273 See Education Code section 76200 et seq.  See also, 20 United States Code section 1232g 
(a)(5) and (6), and 34 Code of Federal Regulations part 99.37.   
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districts, the costs of such programs or higher levels of services are state 
mandated and subject to subvention.”274  (Citations omitted.) 

Here, the state has chosen to require community college districts to specifically adopt a policy 
identifying what information it decides to release.  Thus, the requirements of section 54626 
exceed those of FERPA and its implementing regulations.  As a result, the requirement of 
California Code of Regulations, title 5, section 54626 is not federally mandated pursuant to 
Government Code section 17556, subdivision (c).   

(iii)The requirement of California Code of Regulations, title 5, section 54626, 
subdivision (a), constitutes a state mandate 

Pursuant to the language of section 54626, community college districts are required to adopt a 
policy identifying student directory information that the district decides to release, if any.  As a 
result, staff finds that California Code of Regulations, title 5, section 54626 imposes the 
following state-mandated activity on community college districts: 

Adopt a policy identifying, from a specified list provided in California Code of 
Regulations, title 5, subdivision (a) (Register 83,subdivision (a), categories of 
student directory information that the district’s local governing board decides may 
be released (Cal. Code Regs., title 5, § 54626, subd. (a) (One-time activity).)   

(iv) The mandate of California Code of Regulations, title 5, section 54626, 
subdivision (a), does not constitute new program or higher level of service 

The claimant has pled section 54626, as added in 1976 and last amended in 1983.275   
Section 54626 was filed on March 5, 1976 and effective on the 30th day thereafter  
(April 4, 1976).276  Section 54626 was adopted to implement Education Code section 76240, 
which was originally enacted as former Education Code section 25430.12 in 1975.277  Former 
Education Code section 25430.12 required a community college district to adopt a policy 
identifying, from a specified list identical to section 54626, subdivision (a),278 categories of 
student directory information that the district’s local governing board decides may be released.  
The effective date of former Education Code section 25430.12 was January 1, 1976.279  As a 
result, pre-existing law already required community college districts to adopt a policy identifying 
categories of student directory information that the district’s local governing board decides may 
be released.  Therefore, the requirement of California Code of Regulations, title 5, section 54626 
does not constitute a “new program or higher level of service” subject to article XIII B, section 6 
of the California Constitution. 

In addition, any costs associated with the alleged state-mandated program incurred before  
July 1, 2001 are not reimbursable, as the reimbursement period begins with the 2001-2002 fiscal 
year.  As a result, costs associated with one-time activities occurring before July 1, 2001, are not 

                                                 
274 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1594.   
275 Exhibit A, Test Claim 02-TC-25, pg. 5.  These dates coincide with Register 76, Number 10 
(March 6, 1976), and Register 83, Number 18 (April 30, 1983).   
276 See History for California Code of Regulations, title 5, section 54600 (Register 76, No. 10  
(March 6, 1976)). 
277 Former Education Code section 25430.12 (Stats. 1975, ch. 816). 
278 Former Education Code section 25430.1, subdivision (c) (Stats. 1975, ch. 816).   
279 See Government Code section 9600. 
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reimbursable.  As noted above, the activity mandated by California Code of Regulations, title 5, 
section 54626, subdivision (a), is a one-time activity.  As such, any policy adopted by a 
community college district, pursuant to California Code of Regulations, title 5, section 54626, 
subdivision (a), prior to July 1, 2001 would not be reimbursable.   

b. Student Representation Fee (Cal. Code Regs., tit. 5, § 54805) 

(i) California Code of Regulations, title 5, section 54805, does not impose state-
mandated activities 

Section 54805 addresses the “student representation fee” that is used to provide support for 
student organizations.  Section 54805 provides: 

District governing boards shall include in the materials given to each student at 
registration, information pertaining to the representation fee.  The form used by a 
college for the purpose of collecting the fee shall contain, at minimum, the 
following: 

(a) a statement indicating that the money collected pursuant to this article shall be 
expended to provide support for students or representatives who may be stating 
their positions and viewpoints before city, county, and district government, and 
before offices and agencies of the state and federal government; 

(b) the amount of the fee; 

(c) a statement informing the students of their right to refuse to pay the fee for 
religious, political, moral, or financial reasons.  

The claimants assert that section 54805 requires community college districts to include in the 
materials given to each student at registration, information pertaining to the student 
representation fee which shall include the information set forth in subdivisions (a)-(c) of  
section 54805.280   

The language of section 54805, however, must be read in context with the whole statutory and 
regulatory scheme surrounding section 54805.281  In addition, pursuant to Kern High School Dist. 
a requirement resulting from an underlying discretionary decision does not constitute a state-
mandated activity.282  Section 54805 was adopted as part of “Article 1. Student Representation 
Fee” of title 5 of the California Code of Regulations, which consists of regulation sections 
54801, 54803, and 54805.  Section 54801 et seq., was adopted to implement Education Code 
sections 76060 and 76060.5.  Education Code section 76060 provides, “the governing board of a 
community college district may authorize the students of a college to organize a student body 
association.”283  Education Code section 76060.5 provides, “If a student body association has 
been established at a community college as authorized by Section 76060, the governing body of 
the association may order that an election be held for the purpose of establishing a student 
representation fee of one dollar ($1) per semester.”284  California Code of Regulations, title 5, 
sections 54801 and 54803 set forth the election procedures with which student body associations 
may establish and terminate a student representation fee.  Thus, a student body association may 
                                                 
280 Exhibit A, Test Claim 02-TC-25, p. 15 
281 Fontana Unified School Dist. v. Burman, supra, 45 Cal.3d 208, 218. 
282 Kern High School Dist., supra, 30 Cal.4th 727, 743. 
283 Education Code section 76060.  (Emphasis added.) 
284 Education Code section 76060.5.  (Emphasis added.) 
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establish a student representation fee only if a community college district decides to authorize 
students of a college to organize a student body association.   

It is in the context of the community college district’s discretion to authorize the formation of a 
student body association and subsequently the possible imposition of a student representation fee 
that California Code of Regulations, title 5, sections 54801 and 54803, set forth procedures to 
hold an election to vote on the establishment and termination of a representation fee.  It is also in 
this context that California Code of Regulations, title 5, section 54805, provides that district 
governing boards are to include in the materials given to each student at registration, 
“information pertaining to the representation fee.”  In addition, it is in this context that the form 
used by a college for the purpose of collecting the fee is required to include specific 
information.285  Without a community college district’s authorization to organize a student body 
association, the subsequent activities of calling an election for the creation or termination of a 
student representation fee, the provision of information regarding the representation fee, and 
collection of the representation fee are not required.  Thus, the activities required by  
section 54805 is triggered by a community college district’s underlying decision to authorize the 
organization of a student body association, and therefore under Kern High School Dist., is not 
mandated by the state.   

As a result, staff finds that California Code of Regulations, title 5, section 54805, does not 
impose any state-mandated new program or higher level of service subject to article XIII B, 
section 6 of the California Constitution.   

c. District Policies and Regulations for Instructional and Other Materials (Cal. Code 
Regs., tit. 5, § 59404) 

(i) California Code of Regulations, title 5, section 59404, does not impose state-
mandated activities 

Section 59404 addresses a district’s policies or regulations regarding instructional and other 
materials that the district requires a student to provide.  Subdivision (a) provides that when a 
student is required by the district to provide instructional and other materials, the district must 
adopt policies or regulations which specify the conditions under which such materials will be 
required.  Subdivision (b) requires the policies or regulations to be adopted no later than  
January 1, 1986, forwarded to the Chancellor’s Office upon adoption, and published in each 
college catalog developed after the date of adoption.   

The plain language of section 59404 indicates that the requirements of section 59404 are only 
applicable to a “community college district which requires that students provide instructional or 
other materials… .”  Education Code section 76365, which is implemented by section 59404, 
provides that “[t]hese regulations shall specify the conditions under which districts may require 
students to provide those materials…”286  Thus, the requirements of section 59404 are 
downstream activities resulting from a community college district’s decision to require students 
provide instructional and other materials.   

Staff finds that California Code of Regulations, title 5, section 59404 does not impose any state-
mandated new program or higher level of service subject to article XIII B, section 6 of the 
California Constitution. 

  

                                                 
285 California Code of Regulations, title 5, section 54805, subds. (a)-(c).   
286 Education Code section 76365.  (Emphasis added.) 
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d. Withholding Grades, Transcripts, Diplomas, and Registration Privileges (Cal. 
Code Regs., tit. 5, § 59410) 

(i) California Code of Regulations, title 5, section 59410, does not impose state-
mandated activities 

Section 59410 provides that a community college district may withhold the grades, transcripts, 
diplomas, and registration privileges of a student who has been provided with written notice of 
his or her failure to pay a financial obligation due to the district or college.   

The plain language of section 59410 does not require community college districts to issue written 
notices to students regarding a failure to pay a financial obligation.  Rather, the language of 
section 59410 authorizes, but does not require, community college districts to withhold grades, 
transcripts, diplomas, and registration privileges on the condition of providing a notice to 
students regarding their failure to pay a financial obligation.  Thus, the provision of a notice is a 
downstream activity of a community college district’s decision to seek to withhold the grades, 
transcripts, diplomas, and registration privileges from a student owing a financial obligation to 
the district or college.   

As a result, staff finds that California Code Regulations, title 5, section 59410, does not impose 
any state-mandated new program or higher level of service subject to article XIII B, section 6 of 
the California Constitution. 

C. The state-mandated new program or higher level of service impose costs mandated 
by the state on community college districts within the meaning of article XIII B, 
section 6, and Government Code sections 17514 and 17556. 

In order for the test claim statutes to impose a reimbursable state-mandated program under the 
California Constitution, the test claim statutes must impose costs mandated by the state.287  
Government Code section 17514 defines “cost mandated by the state” as follows: 

[A]ny increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or 
any executive order implementing any statute enacted on or after January 1, 1975, 
which mandates a new program or higher level of service of an existing program 
within the meaning of Section 6 of Article XIII B of the California Constitution.   

The claimants estimate that more than $1,000 in staffing and other costs in excess of any funding 
provided to districts was incurred between July 1, 2001 through June 30, 2002 to implement all 
the duties alleged by the claimants to be mandated by the state.288  Thus, the claimants have met 
the minimum burden of showing costs necessary to file a test claim pursuant to Government 
Code section 17564.   

However, the Chancellor’s Office and Finance assert that the claimants are not entitled to 
reimbursement for the state-mandated new programs or higher levels of service found in this 
analysis.  The Chancellor’s Office and Finance argue that community college districts receive 
general apportionments found in Schedule (1) of line item 6870-101-0001 of the annual Budget 
Act and nothing prevents the districts from using these general purpose funds from satisfying the 

                                                 
287 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514.   
288 Exhibit A, “Test Claim Filing and Attachments for 02-TC-25,” Exhibit 1, Declaration of 
Vicky Fong, Associate Vice President of Instruction, Los Rios Community College District.  
Exhibit B, “Test Claim Filing and Attachments for 02-TC-31,” Exhibit 1, Declaration of Piedad 
F. Robertson, President of Santa Monica Community College District. 
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costs of the state-mandated new programs or higher levels of service found in this test claim 
analysis.289 290 

Each annual Budget Act provides for state aid to community college districts from the state 
General Fund in line item 6870-101-0001.  This line item includes Schedule (1) 
“Apportionments” (general purpose funds) and categorical funding that must be spent for a 
variety of specific purposes and programs that are outside of the scope of the state-mandated new 
programs or higher levels of service found in this analysis.  The general purpose funds are 
unrestricted and can be used for any purpose, unless otherwise provided by law.291  One of the 
limitations for the state aid provided by line item 6870-101-0001, including general purpose 
funds, is provided in Education Code section 84362, which is better known as the “Fifty Percent 
Law.”  The Fifty Percent Law, which was not pled in this test claim, requires community college 
districts to spend at least 50 percent of their current expense of education on salaries and benefits 
of faculty and instructional aids engaged in direct classroom instruction.   

As described above, community college districts are not required to use general purpose funds to 
fund the costs of the state-mandated new programs or higher levels of service found in this 
analysis, nor is there evidence that the general purpose funds were specifically intended to fund 
the costs.  Moreover, the full amount of the general purpose funds is not available to fund the 
costs imposed by the state-mandated new programs or higher levels of service found in this test 
claim, because the general purpose funds are restricted by state law not pled in this test claim.  
As a result, staff finds that the new programs or higher levels of service imposed by the test 
claim statutes and regulations addressing “faculty participation in district and college 
governance,” “transfer centers,” “vocational education,” “standards of scholarship,” 
“curriculum,” “degrees and certificates,” and “open courses,”292 impose costs mandated by the 
state the meaning of article XIII B, section 6, and Government Code sections 17514 and 17556.  

                                                 
289 Exhibit C, Chancellor’s Office Comments on 02-TC-31, dated March 11, 2004, p. 2.  Exhibit 
D, Chancellor’s Office Comments on 02-TC-25, dated March 16, 2004, p. 11.  Exhibit J, 
Department of Finance Comments on 02-TC-25, dated November 6, 2007, p. 3. 
290 In the Budget Acts of 2001 and 2002 (Stats. 2001, ch. 106 (SB 739); and Stats. 2002, ch. 379 
(AB 425)) for the 2001-2002 and 2002-2003 fiscal years about $1.7 billion was scheduled for 
general purpose funding (See line item 6870-101-0001, schedule 1).  In the Budget Act of 2003 
(Stats. 2003, ch. 157 (AB 1765)) this amount was decreased to about $1.4 billion.  In the Budget 
Act of 2004 (Stats. 2004, ch. 208 (SB 1113)) the amount was increased to about $1.9 billion.  In 
the Budget Act of 2005 (Stats. 2005, ch. 38 (SB 77)) the amount was increased again to about 
$2.4 billion.  
291 California Code of Regulations, title 5, section 58140 (Register 95, No. 23).  See also, 
Education Code sections 84001 and 85230 recognizing the policy of local responsibility for 
governance including the “grant of substantial fiscal autonomy to community college districts.” 
292 Specifically, portions of the following test claim regulations regarding “faculty participation 
in district and college governance” constitute a state-mandated new program or higher level of 
service:  California Code of Regulations, title 5, sections 53203 and 53207.  Portions of the 
following test claim statutes regarding “transfer centers” constitute a state-mandated new 
program or higher level of service:  Education Code sections 66721.5, 66731, 66732, 66736, 
66738, 66740, and 66742.  Portions of the following test claim statutes regarding “vocational 
education” constitute a state-mandated new program or higher level of service:  Education Code 
sections 78015 and 78016.  Portions of the following test claim regulations regarding “standards 
of scholarship” constitute a state-mandated new program or higher level of service:  California 
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III. Conclusion 
For the reasons discussed above, staff finds that the following activities constitute a reimbursable 
state-mandated new program or higher level of service within the meaning of article XIII B, 
section 6 of the California Constitution and Government Code section 17514: 

Faculty Participation in District and College Governance (Cal. Code Regs., tit. 5, §§ 53203 
and 53207) 

1. Adopt policies for appropriate delegation of authority and responsibility to its college 
and/or district academic senate. 

Policies must provide, at a minimum, that the governing board or its designees will 
consult collegially with the academic senate when adopting policies and procedures on 
academic and professional matters.  (Cal. Code Regs., tit. 5, § 53203, subd. (a)  
(Register 94, No. 38).) 

2. Consult collegially with representatives of the academic senate when adopting the 
policies for appropriate delegation of authority and responsibility to its college and/or 
district academic senate pursuant to California Code of Regulations, title 5, section 
53202, subd. (a).  (Cal. Code Regs., tit. 5, § 53203, subd. (b) (Register 94, No. 38).) 

3. Adopt procedures for responding to recommendations of the academic senate that 
incorporate the following: 

a. In instances where the governing board elects to rely primarily upon the advice 
and judgment of the academic senate, the recommendations of the senate will 
normally be accepted, and only in exceptional circumstances and for compelling 
reasons will the recommendation not be accepted.  If a recommendation is not 
accepted, the governing board or its designee, upon request of the academic 
senate, shall promptly communicate its reasons in writing to the academic senate. 
(Cal. Code Regs., tit. 5, § 53203, subd. (d)(1) (Register 94, No. 38).) 

b. In instances where the governing board elects to provide for mutual agreement 
with the academic senate, and agreement has not been reached, existing policy 
shall remain in effect unless continuing with such policy exposes the district to 
legal liability or causes substantial fiscal hardship.  In cases where there is no 
existing policy, or in cases where the exposure to legal liability or substantial 
fiscal hardship requires existing policy to be changed, the governing board may 
act, after a good faith effort to reach agreement, only for compelling legal, fiscal, 
or organizational reasons.  (Cal. Code Regs., tit. 5, § 53203, subd. (d)(2)  
(Register 94, No. 38).) 

                                                                                                                                                             

Code of Regulations, title 5, sections 55750, 55751, 55752, 55753, 55753.5, 55753.7, 55754, 
55755, 55756.5, 55757, 55758, 55758.5, 55759, 55760, 55761, 55762, 55763, 55764, and 55765.  
Portions of the following test claim regulations regarding “curriculum” constitute a state-
mandated new program or higher level of service:  California Code of Regulations, title 5, 
sections 55001, 55002, 55005, 55006, 55130, 55150, 55200, 55201, and 55202.  Portions of the 
following test claim regulations regarding “degrees and certificates” constitute a state-mandated 
new program or higher level of service:  California Code of Regulations, title 5, sections 55800, 
55805, and 55806.  Finally, portions of the test claim regulations regarding “open courses” 
constitute a state-mandated new program or higher level of service:  California Code of 
Regulations, title 5, sections 58102 and 58104.   
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Transfer Centers (Ed. Code, §§ 66721.5, 66731, 66732, 66736, 66738, 66740, and 66742) 
1. The governing board of each community college district direct the appropriate officials at 

their respective campuses to provide each of their students with a copy of the current 
transfer core curriculum (Ed. Code § 66721.5, subd. (a)(1) (Stats. 2000, ch. 187).) 

2. Distribute a copy of the current transfer core curriculum to each community college 
student who is enrolled in a degree or certification program and is physically in 
attendance at the institution (Ed. Code § 66721.5, subd. (b) (Stats. 2000, ch. 187).)   

3. Including the text of the current transfer core curriculum in the published class schedule 
for each academic term, or distribute the transfer core curriculum during the registration 
process, or by mail, or during the issuance of student identification cards, or during 
student orientation programs (Ed. Code § 66721.5, subd. (c) and (d) (Stats. 2000,  
ch. 187).)   

4. Recognize student matriculation from community colleges through the University and 
California State University as a central institutional priority of all segments of higher 
education.  (Ed. Code, § 66731 (Stats. 1991, ch. 1188).) 

5. Declare as policy that the student transfer agreement program shall constitute a 
significant role in achieving the goal of student diversity within their segments, and in 
ensuring that all students, particularly those currently underrepresented in higher 
education, have access to a university education.  (Ed. Code, § 66732 (Stats. 1991,  
ch. 1188).) 

6. Design, adopt, and implement policies intended to facilitate successful movement of 
students from community colleges through the University of California and the California 
State University.  (Ed. Code, § 66732(Stats. 1991, ch. 1188).) 

7. Ensure that its college or colleges maintain student transfer counseling centers or other 
counseling and student services designed and implemented to affirmatively seek out, 
counsel, advise, and monitor the progress of potential and identified community college 
transfer students.  All policies and procedures adopted for this purpose must give 
preference and emphasis toward enhancing the transfer of students from economically 
disadvantaged families and students from traditionally underrepresented minorities, to the 
fullest extent possible under state and federal statutes and regulations.  (Ed. Code,  
§ 66736 (Stats. 1991, ch. 1188).) 

8. Be accountable for the development and implementation of formal system wide 
articulation agreements and transfer agreement programs, including those for general 
education or a transfer core curriculum, and other appropriate procedures to support and 
enhance the transfer function.  (Ed. Code, § 66738, subds. (a) (Stats. 1991, ch. 1188).) 

9. Expand existing practices related to concurrent enrollment, in which community college 
students are provided the opportunity to take courses at University of California and 
California State University campuses, as space is available, and to expand opportunities 
for potential transfer students to participate in activities that familiarize them with the 
university campus.  (Ed. Code, § 66738, subd. (c) (Stats. 1991, ch. 1188).) 

10. Act in conjunction with each department, school, major in the University of California 
and California State University to develop discipline-specific articulation agreements and 
transfer program agreements for those majors that have lower division prerequisites.  In 
doing so, faculty from community colleges and university campuses are to participate in 
discipline-specific curriculum development to coordinate course content and expected 
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levels of student competency.  (Ed. Code, § 66740, first paragraph (Stats. 1991,  
ch. 1188).) 

11. Develop discipline-based agreements in conjunction with the California State University 
and the University of California with as many campuses of the two university segments 
as feasible, but no fewer than three University of California campuses and five California 
State University campuses.  No one segment should bear the organizational or financial 
responsibility for accomplishing these goals.  (Ed. Code, § 66740, third paragraph  
(Stats. 1991, ch. 1188).) 

12. Present annual statistical reports with the California Community Colleges, California 
State University, and the University of California on transfer patterns to the Governor and 
Legislature via the California Postsecondary Education Commission.  Include in these 
reports statistics and information as described in Education Code section 66742.  
(Education Code section 66742 (Stats. 1991, ch. 1188).) 

Vocational Education (Ed. Code, §§ 78015 and 78016) 
1. Conduct a job market study of the labor market area, as defined by Education Code 

section 52301.5, in which it proposes to establish the program prior to establishing the 
program.293   

The labor market study must use the State-Local Cooperative Labor Market Information 
Program established by Unemployment Insurance Code section 10533, or if this program 
is not available for the labor market area, the study must use other sources of labor 
market information.   

The study must include a California Occupational Information System supply analysis of 
existing vocational and occupational education or training programs for adults maintained 
by high schools, community colleges, and private postsecondary schools in the area to 
ensure that the anticipated employment demand for students in the proposed programs 
justifies the establishment of the proposed courses of instruction.  (Ed. Code, § 78015, 
subd. (a)(1) (Stats. 1998, ch. 365).) 

2. Make copies of each job market study available to the public.  (Ed. Code, § 78015,  
subd. (a)(2) (Stats. 1998, ch. 365).) 

3. Determine whether or not the job market study justifies the proposed vocational 
education program.  (Ed. Code, § 78015, subd. (b) (Stats. 1998, ch. 365).) 

4. Determine by resolution whether the program will be offered through the district’s own 
facilities or through a contract with an approved private postsecondary school pursuant to 
Education Code section 8092, if the district determines that the job market study justifies 
the initiation of the proposed program.  (Ed. Code, § 78015, subd. (c) (Stats. 1998,  
ch. 365).) 

5. Review every vocational or occupational training program offered by the district and 
commenced subsequent to July 28, 1983, every two years to ensure that each program:  
(1) meets a documented labor market demand; (2) does not represent unnecessary 

                                                 
293 Education Code section 52301.5 defines “Labor Market Area” as “a county or aggregation of 
counties designated by the Employment Development Department (EDD) that has one or more 
central core cities and that meets criteria of population, population density, commute patterns, 
and social and economic integration specified by the EDD.   
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duplication of other manpower training programs in the area; and (3) is of demonstrated 
effectiveness as measured by the employment and completion success of its students. 

These three requirements are to be demonstrated by the California Occupational 
Information System, including State-Local Cooperative Labor Market Information 
Program established in Unemployment Insurance Code section 10533, or if this program 
is not available in the labor market area, other available sources of labor market 
information.  (Ed. Code, § 78016, subd. (a) (Stats. 1998, ch. 365).) 

6. Terminate any program that does not meet the requirements of Education Code  
section 78016, subdivision (a), and the standards promulgated by the governing board 
within one year.  (Ed. Code, § 78016, subd. (b) (Stats. 1998, ch. 365).) 

7. Include the review and comments by the local Private Industry Council, established 
pursuant to Unemployment Insurance Code section 15000 et seq., in the review process 
of every vocational or occupational training program offered by the district and 
commenced subsequent to July 28, 1983, the review and comments by the Private 
Industry Council shall occur prior to any decision by the district governing board.  (Ed. 
Code, § 78016, subd. (c) (Stats. 1998, ch. 365).) 

8. Make a written summary of the findings of each review available to the public.  (Ed. 
Code, § 78016, subd. (e) (Stats. 1998, ch. 365).) 

Standards of Scholarship (Cal. Code Regs., tit. 5, §§ 55750, 55751, 55752, 55753, 55753.5, 
55753.7, 55754, 55755, 55756.5, 55757, 55758, 55758.5, 55759, 55760, 55761, 55762, 55763, 
55764, and 55765) 

1. Adopt regulations consistent with the subchapter regarding standards of scholarship 
consisting of California Code of Regulations, title 5, section 55750 – 55765.294  (Cal. 
Code Regs., tit. 5, § 55750 (Register 91, No. 23); for current requirement see Cal. Code 
Regs., tit. 5, § 55020 (Register 2007, No. 35).) 

2. Publish the regulations consistent with the subchapter regarding standards of scholarship 
in the college catalog under appropriate headings.  (Cal. Code Regs., tit. 5, § 55750 
(Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55020 
(Register 2007, No. 35).) 

3. File a copy of the community college district’s regulations regarding standards of 
scholarship, and any amendments of the regulations, with the Chancellor.  (Cal. Code 
Regs., tit. 5, § 55750 (Register 91, No. 23); for current requirement see Cal. Code Regs., 
tit. 5, § 55020 (Register 2007, No. 35).) 

4. Determine a uniform grading practice for the district based on sound academic principles.  
(Cal. Code Regs., tit. 5, § 55751 (Register 91, No. 23); for current requirement see Cal. 
Code Regs., tit. 5, § 55021, subd. (a) (Register 2007, No. 35).) 

5. Conform the uniform grading practices to the standard that work in all courses acceptable 
in the fulfillment of the requirements for an associate or baccalaureate degree, a 
certificate, diploma or license is graded in accordance with a grading scale adopted by the 
governing board consistent with section 55758, and sections 55752 (Credit-No Credit 

                                                 
294 The language of California Code of Regulations, title 5, section 55750 provides, “… 
consistent with this chapter.”  However, see discussion regarding the Nomenclature Cross 
Reference in the “Minimum Conditions Entitling Community College Districts to State Aid” 
section above. 
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Options) or 55753 (Credit by Examination).  (Cal. Code Regs., tit. 5, § 55751, subds. (a) 
and (b) (Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5,  
§ 55021, subd. (c) (Register 2007, No. 35).)  

6. Adopt and publish regulations pertaining to credit by examination in accordance with the 
provisions of Subchapter 9 “Standards of Scholarship” (Cal. Code Regs., tit. 5, § 55750 
et seq.).  (Cal. Code Regs., tit. 5, § 55753, subd. (a) (Register 2002, No. 8); for current 
requirement see Cal. Code Regs., tit. 5, § 55050, subd. (a) (Register 2007, No. 35).)   

7. Place a student on academic probation when he/she has attempted at least 12 semester or 
18 quarter units as shown by the official academic record and earned a grade point 
average below 2.0 in all units which were graded on the basis of the grading scale.  (Cal. 
Code Regs., tit. 5, § 55754, subd. (a) (Register 91, No. 23); for current requirement see 
Cal. Code Regs., tit. 5, § 55031, subd. (a) (Register 2007, No. 35).)    

8. Remove a student from academic probation when the student’s accumulated grade point 
average is 2.0 or higher.  (Cal. Code Regs., tit. 5, § 55755, subd. (a) (Register 91,  
No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55032, subd. (a)  
(Register 2007, No. 35).)   

9. Adopt and publish procedures and conditions for probation and appeal of probation and 
request for removal from probation.  (Cal. Code Regs., tit. 5, § 55755, subd. (c)  
(Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55032,  
subd. (c) (Register 2007, No. 35).)   

10. Make a student subject to dismissal if the student is on academic probation and has 
earned a cumulative grade point average of less than 1.75 in all units attempted in each of 
3 consecutive semesters or 5 consecutive quarters which were graded on the basis of a 
grading scale.  (Cal. Code Regs., tit. 5, § 55756, subd. (a) (Register 91, No. 23); for 
current requirement see Cal. Code Regs., tit. 5, § 55033, subd. (a) (Register 2007, No. 
35).)   

11. Adopt and publish procedures and conditions for dismissal and appeal of dismissal and 
request for reinstatement.  (Cal. Code Regs., tit. 5, § 55756, subd. (c) (Register 91,  
No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55033, subd. (c)  
(Register 2007, No. 35).)   

12. Adopt rules setting forth the circumstances that warrant exceptions to the standards for 
dismissal.  (Cal. Code Regs., tit. 5, § 55756, subd. (d) (Register 91, No. 23) ending 
August 16, 2007.) 

13. File a copy of the rules setting forth the circumstances that warrant exceptions to the 
standards for dismissal with the Chancellor.  (Cal. Code Regs., tit. 5, § 55756, subd. (d) 
(Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55033, subd. 
(d) (Register 2007, No. 35).)   

14. Determine a student’s need for remedial coursework using appropriate assessment 
instruments, methods, or procedures, including, but not limited to, interviews; 
standardized tests; holistic scoring processes; attitude surveys; vocational or career 
aptitude and interest inventories; high school or college transcripts; specialized 
certificates or licenses; educational histories; other measures of performance; and 
assessment procedures such as identification of test cores which measure particular skill 
levels, the administrative process by which students are referred for assessment, the 
manner in which assessment results are made available, and the length of time required 
before such results are available.  (Cal. Code Regs., tit. 5, § 55756.5, subd. (b)  
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(Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55035,  
subd. (a) (Register 2007, No. 35).) 

15. Dismiss and refer students that have exhausted the remedial coursework unit limitation to 
appropriate adult noncredit education services, provided by college, adult school, 
community-based organization, or other appropriate local provider which the district has 
an established referral agreement.  (Cal. Code Regs., tit. 5, § 55756.5, subds. (b) and (e) 
(Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55035,  
subd. (a) and (e) (Register 2007, No. 35).) 

16. Submit, through the established Management Information System, information necessary 
to enable the Chancellor to determine the effect of the California Code of Regulations, 
title 5, section 55756.5, on students by sex, age, and ethnicity, and the success rates for 
students enrolled in “remedial coursework.”  (Cal. Code Regs., tit. 5, §55756.5, subd. (g) 
(Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55035,  
subd. (g) (Register 2007, No. 35).) 

17. Adopt rules and regulations governing the inclusion in or exclusion of units, for the 
purpose of determining whether to place a student on probation or dismissal, in which a 
student did not receive a grade or “credit-no credit” or from which the student withdrew 
in accordance with rules adopted by the district governing board.  (Cal. Code Regs., tit. 5, 
§ 55757 (Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5,  
§ 55030, subd. (a) (Register 2007, No. 35).)   

18. Determine a student’s grade point average using the grades from a grading scale and the 
corresponding point equivalencies set forth in California Code of Regulations, title 5, 
section 55758, subdivision (a).  (Cal. Code Regs., tit. 5, § 55758, subd. (a) (Register 
2000, No. 50); for current requirement see Cal. Code Regs., tit. 5, § 55023, subd. (a) 
(Register 2007, No. 35).)   

19. Publish the point equivalencies for the grades used in California Code Regulations,  
title 5, section 55758, subdivision (a), in the catalog or catalogs of the community college 
district as part of its grading practices.  “Point equivalencies for the grades” that are to be 
published excludes the symbols for credit (CR) and no credit (NC).  (Cal. Code Regs., tit. 
5, § 55758, subd. (d) (Register 2000, No. 50); for current requirement see Cal. Code 
Regs., tit. 5, § 55023, subd. (d) (Register 2007, No. 35).)   

20. Make reasonable efforts to notify a student subject to academic probation or dismissal at 
or near the beginning of the semester or quarter which it will take effect, but no later than 
the start of the fall semester or quarter.  (Cal. Code Regs., tit. 5, § 55759 (Register 91, 
No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55034 (Register 2007, No. 
35).)   

21. Make reasonable efforts to notify a student of removal from probation or reinstatement 
after dismissal within timelines established by the district.  (Cal. Code Regs., tit. 5, § 
55759 (Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55034 
(Register 2007, No. 35).)   

22. Publish the policies and procedures regarding probation and dismissal in the college 
catalog.  (Cal. Code Regs., tit. 5, § 55759 (Register 91, No. 23); for current requirement 
see Cal. Code Regs., tit. 5, § 55034 (Register 2007, No. 35).)   

23. Make reasonable effort to provide counseling and other support services to a student on 
probation to help the student overcome any academic difficulties.  (Cal. Code Regs.,  
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tit. 5, § 55759 (Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5,  
§ 55034 (Register 2007, No. 35).)   

24. The instructor of the course is to determine the grade to be awarded each student in 
accordance with the California Code of Regulations, title 5, section 55758 (“Academic 
Record Symbols and Grade Point Average”).  (Cal. Code Regs., tit. 5, § 55760,  
subd. (a) (Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 
55025, subd. (a) (Register 2007, No. 35).)   

25. Include in the procedures for the correction of grades given in error the expunging of the 
incorrect grade from the record.  (Cal. Code Regs., tit. 5, § 55760, subd. (a) (Register 91, 
No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55025, subd. (d)  
(Register 2007, No. 35).)   

26. Adopt and publish regulations for repeating courses in which substandard work has been 
recorded.  (Cal. Code Regs., tit. 5, §§ 55760, subd. (b); and 55761 (Register 91, No. 23); 
for current requirement see Cal. Code Regs., tit. 5, §§ 55040, subd. (a), and 55042, subd. 
(a) (Register 2007, No. 35).)   

27. Adopt and publish regulations for alleviation of previously recorded substandard 
academic performance that is not reflective of a student’s demonstrated ability.  (Cal. 
Code Regs., tit. 5, § 55764 (Register 91, No. 23); for current requirement see Cal. Code 
Regs., tit. 5, § 55046, subd. (a) (Register 2007, No. 35).)   

Curriculum (Cal. Code Regs., tit. 5, §§ 55001, 55002, 55005, 55006, 55130, 55150, 55200, 
55201, and 55202) 

1. Report the classification of all courses, classes, and activities offered in accordance with 
California Code of Regulations, title 5, sections 55001, subdivision (a) (describing 
instructional services of community colleges), and 55002 (standards and criteria for 
associate degree credit course, nondegree credit course, and noncredit course) by 
transmitting the following information to the Chancellor’s Office: 

a. The unique static course identifier and the course title for all credit and noncredit 
courses.  (Cal. Code Regs., tit. 5, § 55001, subd. (c)(1) (Register 94, No. 38) 
ending April 14, 2006.) 

b. The classification of each credit and noncredit course in accordance with its 
primary objective, consistent with guidelines published by the Chancellor.  (Cal. 
Code Regs., tit. 5, § 55001, subd. (c)(2) (Register 94, No. 38) ending  
April 14, 2006.)   

c. Whether the course is offered as credit or noncredit.  (Cal. Code Regs., tit. 5,  
§ 55001, subd. (c)(3) (Register 94, No. 38) ending April 14, 2006.)   

d. Whether the course transfers to the California State University or the University 
of California or both.  (Cal. Code Regs., tit. 5, § 55001, subd. (c)(4) (Register 94, 
No. 38) ending April 14, 2006.)   

2. Establish a college or district curriculum committee by mutual agreement of the college 
or district administration and the academic senate.  The committee shall be either a 
committee of the academic senate or a committee that includes faculty and is otherwise 
comprised in a way that is mutually agreeable to the college or district administration and 
academic senate.  (Cal. Code Regs., tit. 5, § 55002, subd. (a)(1) (Register 93, No. 42).)  

3. When seeking to offer a course as an associate degree credit course, nondegree credit 
course, or noncredit course, the course must be recommended by the college or district 
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curriculum committee and approved by the district governing board.  (Cal. Code Regs., 
tit. 5, § 55002, subds. (a), (b), and (c) (Register 93, No. 42).) 

4. Each section of an associate degree course, nondegree course, or noncredit course is to be 
taught by a qualified instructor in accordance with a set of objectives and with other 
specifications defined in the course outline of record.  (Cal. Code Regs., tit. 5, § 55002, 
subds. (a)(4), (b)(4), and (c)(3) (Register 93, No. 42).) 

5. Proposed associate degree credit courses and nondegree credit courses must meet the 
following requirements found in California Code of Regulations, title 5, section 55002, 
subdivisions (a)(2) and (b)(2), in order to receive a recommendation by the college or 
district curriculum committee: 

a. Grading policy:  The course provides for measurement of student performance in 
terms of the stated course objectives and culminates in a formal, permanently 
recorded grade based upon uniform standards in accordance with California Code 
of Regulations, title 5, section 55758 (Register 2000, No. 50), which details the 
academic record symbols and associated grade points to be used by community 
colleges.   

The grade is based on demonstrated proficiency in subject matter and the ability 
to demonstrate that proficiency, at least in part, by means of essays for associate 
degree credit courses or written expression for nondegree credit courses, or in 
courses where the curriculum committee deems them to be appropriate, by 
problem-solving exercises or skills demonstrations by students.  (Cal. Code Regs., 
tit. 5, § 55002, subds. (a)(2)(A) and (b)(2)(A) (Register 93, No. 42).) 

b. Units:  The course grants units of credit based upon a relationship specified by the 
governing board between the number of units assigned to the course and the 
number of lecture and/or laboratory hours or performance criteria specified in the 
course outline.   

The course also requires a minimum of three hours of work per week, including 
class time (and/or demonstrated competency for nondegree credit courses) for 
each unit of credit, prorated for short-term, laboratory and activity courses.  (Cal. 
Code Regs., tit. 5, § 55002, subds. (a)(2)(B) and (b)(2)(B) (Register 93, No. 42).) 

c. Intensity:  For associate degree credit course, the course must treat subject matter 
with a scope and intensity that requires students to study independently outside of 
class time.  For nondegree credit courses, the course must provide instruction in 
critical thinking and generally treats subject matter with a scope and intensity that 
prepares students to study independently outside of class time and includes 
reading and writing assignments and homework.  In particular, the assignments 
will be sufficiently rigorous that students completing each such course 
successfully will have acquired the skills necessary to successfully complete 
college-level work upon completion of the required sequence of such courses.  
(Cal. Code Regs., tit. 5, § 55002, subds. (a)(2)(C) and (b)(2)(C) (Register 93,  
No. 42).) 

6. Proposed associate degree credit courses must also meet the following requirements 
found in California Code of Regulations, title 5, section 55002, subdivisions (a)(2), in 
order to receive a recommendation by the college or district curriculum committee: 

a. Prerequisites and Corequisites:  Require prerequisites or corequisites when:  (a) 
the college and/or district curriculum committee determines, based on a review of 
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the course outline of record, that a student would be highly unlikely to receive a 
satisfactory grade unless the student has knowledge or skills not taught in the 
course; or (b) success in the course is dependent upon communication or 
computation skills, then the course shall require as prerequisites or corequisites 
eligibility for enrollment in associate degree credit courses in English and/or 
mathematics.  (Cal. Code Regs., tit. 5, § 55002, subd. (a)(2)(D) and (E)  
(Register 93, No. 42).) 

b. Difficulty:  The course work calls for critical thinking and the understanding and 
application of concepts determined by the curriculum committee to be at college 
level.  (Cal. Code Regs., tit. 5, § 55002, subd. (a)(2)(F) (Register 93, No. 42).) 

c. Level:  The course work calls for critical thinking and the understanding and 
application of concepts determined by the curriculum committee to be at college 
level.  (Cal. Code Regs., tit. 5, § 55002, subd. (a)(2)(G) (Register 93, No. 42).) 

7. Maintain a course outline of record for associate degree credit courses, nondegree credit 
courses, and noncredit courses in the official college files that describe the course and 
make the outline available to each instructor.   

For associate degree credit courses and nondegree credit courses, the course outline shall 
specify the unit value, scope, objectives, and content of the course in terms of a specific 
body of knowledge.  Also, the course outline shall specify types or provide examples of 
required reading and writing assignments, other outside-of-class assignments, 
instructional methodology, and methods of evaluation for determining whether the stated 
objectives have been met by students.   

For noncredit course, the course outline shall specify the scope, objectives, contents, 
instructional methodology, and methods of evaluation for determining whether the stated 
objectives have been met.  (Cal. Code Regs., tit. 5, § 55002, subds. (a)(3), (b)(3), and 
(c)(2) (Register 93, No. 42); and Cal. Code Regs., tit. 5, § 55150, subd. (b) (Register 91,  
No. 23).) 

8. Proposed noncredit courses must treat subject matter and use resource materials, teaching 
methods, and standards of attendance and achievement that is deemed appropriate for the 
enrolled students by the college or district curriculum committee in order to receive a 
recommendation by the college or district curriculum committee.  (Cal. Code Regs., tit. 5, 
§ 55002, subd. (c)(1) (Register 93, No. 42).) 

9. Make available to students through college publications all of the following facts 
regarding each course offered before they enroll in the course:  (1) whether the course is 
offered as a credit or noncredit course; (2) whether the course is transferable to four-year 
colleges and universities; and (3) whether the course fulfills a major or general education 
requirement.  (Cal. Code Regs., tit. 5, § 55005 (Register 91, No. 23).)   

10. Each community college must keep and submit such current records and reports 
concerning their total activities as may be required by the Chancellor to fulfill statutory 
responsibilities.  (Cal. Code Regs., tit. 5, §§ 55006 and 55150, subd. (c) (Register 91,  
No. 23).) 

11. Adopt policies for the following in accordance with the Board of Governors regulations 
addressing faculty participation in district and college governance (Cal. Code Regs.,  
tit. 5, §§ 53200-53204) when establishing prerequisites or corequisites for an associate 
degree credit course as required by California Code of Regulations, title 5, section 55002, 
subdivisions (a)(2)(D) and (E) (e.g. a student is unlikely to receive a satisfactory grade in 
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a course without the prerequisite or corequisite, or success in a course is dependent on 
communication or computation skills): 

a. The process for establishing prerequisites and corequisites.  The policy for the 
process for establishing prerequisites or corequisites shall be based on content 
review with additional methods of scrutiny being applied depending on the type 
of prerequisite or corequisite established.  (Cal. Code Regs., tit. 5, § 55201, subd. 
(b)(1) (Register 98, No. 7); for current requirement see Cal. Code Regs., tit. 5, § 
55003, subd. (b)(1) (Register 2007, No. 35).) 

b. The procedures to assure that courses for which prerequisites or corequisites are 
established will be taught in accordance with the course outline that are the basis 
for the requirement to establish the prerequisite or corequisite.  (Cal. Code Regs., 
tit. 5, § 55201, subd. (b)(2) (Register 98, No. 7); for current requirement see Cal. 
Code Regs., tit. 5, § 55003, subd. (b)(2) (Register 2007, No. 35).) 

c. The process, including levels of scrutiny, for reviewing prerequisites and 
corequisites to assure that they remain necessary and appropriate.  The process 
shall provide that at least once each six years all prerequisites and corequisites 
established by the district shall be reviewed.  (Cal. Code Regs., tit. 5, § 55201, 
subd. (b)(3) (Register 98, No. 7); for current requirement see Cal. Code Regs., tit. 
5, § 55003, subd. (b)(3) (Register 2007, No. 35).) 

d. The bases and process for an individual student to challenge the application of a 
prerequisite or corequisite.  The bases to challenge a prerequisite or corequisite 
are: 

i. The prerequisite or corequisite was not established in accordance with the 
district’s process for establishing prerequisites and corequisites;  

ii. The prerequisite or corequisite violates California Code of Regulations, 
title 5, sections 55200-55202, which address the authority, requirements, 
and limitations on authority, when establishing prerequisites and 
corequisites;  

iii. The prerequisite or corequisite are either unlawfully discriminatory or are 
being applied in an unlawfully discriminatory manner;  

iv. The student has the knowledge or ability to succeed in the course or 
program despite not meeting the prerequisite or corequisite; and 

v. The student will be subject to undue delay in attaining the goal of his or 
her educational plan because the prerequisite or corequisite course has not 
been made reasonably available.  (Cal. Code Regs., tit. 5, § 55201, subds. 
(b)(2) and (f)(1)-(5) (Register 98, No. 7); for current requirement see Cal. 
Code Regs., tit. 5, § 55003, subd. (b)(2) and (m)(1)-(5) (Register 2007, 
No. 35).) 

12. Gather data according to sound research practices and show that a student is highly 
unlikely to succeed in the course unless the student has met the proposed prerequisite or 
corequisite, in addition to conducting a content review, if the community college district 
seeks to establish a course in communication or computation skills as a prerequisite or 
corequisite for any non-communication or non-computation skills course.   

This data gathering requirement does not apply when: 
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a. Four-year institutions will not grant credit for a course unless it has the particular 
communication or computation skill prerequisite; or 

b. The prerequisite or corequisite is required for enrollment in a program that is 
subject to approval by a state agency other than the Chancellor’s Office and both 
of the following conditions are satisfied: 

i. Colleges in at least six different districts have previously satisfied the data 
collection requirement with respect to the same prerequisite or corequisite 
for the same program; and 

ii. The district establishing the prerequisite or corequisite conducts an 
evaluation to determine whether the prerequisite or corequisite has a 
disproportionate impact on particular groups of students described in 
terms of race, ethnicity, gender, age or disability, as defined by the 
Chancellor, and if there is a disproportionate impact the district in 
consultation with the Chancellor develops and implements a plan setting 
forth the steps the district will take to correct the disproportionate impact. 
(Cal. Code Regs., tit. 5, § 55201, subd. (e) (Register 98, No. 7) ; for 
current requirement see Cal. Code Regs., tit. 5, § 55003, subd. (e) 
(Register 2007, No. 35).)  

13. If a prerequisite or corequisite is challenged on the basis that it is either unlawfully 
discriminatory or applied in an unlawfully discriminatory manner (pursuant to Cal. Code 
Regs., tit. 5, § 55201, subd. (f)(3)), advise the student that he or she may file a formal 
complaint of unlawful discrimination pursuant to the title 5 regulations addressing 
discrimination complaint procedures (Cal. Code Regs., tit. 5, § 59300 et seq.).  (Cal. 
Code Regs., tit. 5, § 55201, subd. (g) (Register 98, No. 7); for current requirement see 
Cal. Code Regs., tit. 5, § 55003, subd. (n) (Register 2007, No. 35).) 

14. Identify prerequisites and corequisites in college publications available to students as 
well as in the course outline of any course for which they are established.  (Cal. Code 
Regs., tit. 5, § 55202, subd. (a) (Register 93, No. 42); for current requirement see Cal. 
Code Regs., tit. 5, § 55003, subd. (f) (Register 2007, No. 35).) 

15. Determine whether a student meets a prerequisite based on successful completion of an 
appropriate course.  (Cal. Code Regs., tit. 5, § 55202, subd. (c) (Register 93, No. 42) ; for 
current requirement see Cal. Code Regs., tit. 5, § 55003, subd. (h) (Register 2007, No. 
35).) 

16. Ensure precollegiate basic skills courses designed to teach the required skills in reading, 
written expression, or mathematics, are offered with reasonable frequency and that the 
number of sections available is reasonable given the number of students who are required 
to meet the associated skills prerequisites and who diligently seek enrollment in the 
prerequisite course, if a prerequisite requires precollegiate skills in reading, written 
expression, or mathematics.  (Cal. Code Regs., tit. 5, § 55202, subd. (d) (Register 93,  
No. 42); for current requirement see Cal. Code Regs., tit. 5, § 55003, subd. (i)  
(Register 2007, No. 35).) 

17. Offer sufficient sections of a corequisite course to reasonably accommodate all students 
who are required to take the corequisite.  (Cal. Code Regs., tit. 5, § 55202, subd. (e) 
(Register 93, No. 42); for current requirement see Cal. Code Regs., tit. 5, § 55003, subd. 
(j) (Register 2007, No. 35).) 
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18. Waive a corequisite for any student whom space in the corequisite course is not available.  
(Cal. Code Regs., tit. 5, § 55202, subd. (e) (Register 93, No. 42); for current requirement 
see Cal. Code Regs., tit. 5, § 55003, subd. (j) (Register 2007, No. 35).) 

19. Make a determination of whether a student meets a prerequisite prior to the student’s 
enrollment in the course requiring the prerequisite.  (Cal. Code Regs., tit. 5, § 55202, 
subd. (g) (Register 93, No. 42); for current requirement see Cal. Code Regs., tit. 5, § 
55003, subd. (l) (Register 2007, No. 35).) 

Degrees and Certificates (Cal. Code Regs., tit. 5, §§ 55800, 55805, and 55806) 
1. Adopt policy consistent with the subchapter regarding degrees and certificates consisting 

of California Code of Regulations, title 5, section 55800 – 55810.  (Cal. Code Regs.,  
tit. 5, § 55800 (Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5,  
§ 55060 (Register 2007, No. 35).) 

2. Publish the policy consistent with the subchapter regarding degrees and certificates in the 
college catalog under appropriate headings.  (Cal. Code Regs., tit. 5, § 55800  
(Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5,  
§ 55060 (Register 2007, No. 35).) 

3. Adopt a policy which states its specific philosophy on General Education.  (Cal. Code 
Regs., tit. 5, § 55805, subd. (a) (Register 91, No. 23); for current requirement see Cal. 
Code Regs., tit. 5, § 55061, subd. (a) (Register 2007, No. 35).) 

4. Consider the policy of the Board of Governors specified in California Code Regulations, 
title 5, section 55805, subdivision (a) (Register 91, No. 23), when developing the policy 
stating its specific philosophy on General Education.  (Cal. Code Regs., tit. 5, § 55805, 
subd. (a) (Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5,  
§ 55061, subd. (a) (Register 2007, No. 35).) 

5. Establish criteria, subject to the limitations in California Code of Regulations, title 5, 
section 55805.5 (Register 91, No. 23), to determine which courses may be used in 
implementing its philosophy on the associate degree and general education.  (Cal. Code 
Regs., tit. 5, §§ 55805, subd. (b); and 55805.5 (Register 91, No. 23); for current 
requirement see Cal. Code Regs., tit. 5, §§ 55061, subd. (b), and 55062 (Register 2007, 
No. 35).) 

6. Review the policy and criteria for General Education, established pursuant to California 
Code of Regulations, title 5, section 55805, subdivisions (a) and (b), on a regular basis.  
(Cal. Code Regs., tit. 5, § 55805, subd. (c) (Register 91, No. 23); for current requirement 
see Cal. Code Regs., tit. 5, § 55061, subd. (c) (Register 2007, No. 35).) 

7. Condition receipt of an associate degree upon a student who has satisfactorily completed 
at least 60 semester units or 90 quarter units of college work that is fulfilled in a 
curriculum accepted toward the degree by a college within the district (as shown in its 
catalog).  This course work includes 18 semester or 27 quarter units in general education 
and at least 18 semester or 27 quarter units in a major, at least 12 semester or 18 quarter 
units completed in residence at the college granting the degree.   

The 18 semester or 27 quarter units in a major must be taken in a single discipline or 
related disciplines, as listed in the Community Colleges “Taxonomy of Programs.” 

The 18 semester or 27 quarter units in general education requirements must include a 
minimum of three semester or four quarter units in each of the following areas:   
(1) Natural Sciences, (2) Social and Behavioral Sciences, (3) Humanities, (4) Language 
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and Rationality – English Composition, and (5) Language and Rationality – 
Communication and Analytical Thinking. 

The remainder of the unit requirement is also to be selected from among these five 
divisions of learning or as determined by local option.  (Cal. Code Regs., tit. 5, § 55806, 
subd. (a) and (b)(1) (Register 91, No. 23); for current requirement see Cal. Code Regs., 
tit. 5, § 55063, subd. (a) and (b) (Register 2007, No. 35).) 

8. Offer ethnic studies in at least one of the general education areas of learning listed in 
California Code of Regulations, title 5, section 55806, subdivision (b)(1)(A)-D) (i.e. 
Natural Sciences, Social and Behavioral Sciences, Humanities, Language and 
Rationality-English Composition, and Language and Rationality-Communication and 
Analytical Thinking) (Cal. Code Regs., tit. 5, § 55806, subd. (b)(3) (Register 91,  
No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55063, subd. (b)(2) 
(Register 2007, No. 35).) 

9. Design a course to help students develop an appreciation and understanding of the 
scientific method, and encourage an understanding of the relationships between science 
and other human activities, in order to satisfy the general education requirement in 
natural sciences.  (Cal. Code Regs., tit. 5, § 55806 (b)(1)(A) (Register 91, No. 23); for 
current requirement see Cal. Code Regs., tit. 5, § 55063, subd. (b)(1)(A) (Register 2007,  
No. 35).) 

10. Design a course to develop an awareness of the method of inquiry used by the social and 
behavioral sciences and to stimulate critical thinking about the ways people act and have 
acted in response to their societies and should promote appreciation of how societies and 
social subgroups operate, in order to satisfy the general education requirement in social 
and behavioral sciences.  (Cal. Code Regs., tit. 5, § 55806 (b)(1)(B) (Register 91,  
No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55063, subd. (b)(1)(B) 
(Register 2007, No. 35).) 

11. Design a course to help students to develop an awareness of the ways in which people 
throughout the ages and in different cultures have responded to themselves and the world 
around them in artistic and cultural creation and help the student develop aesthetic 
understanding and ability to make value judgments, in order to satisfy the general 
education requirement in humanities.  (Cal. Code Regs., tit. 5, § 55806 (b)(1)(C) 
(Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 55063, subd. 
(b)(1)(C) (Register 2007, No. 35).) 

12. Design courses fulfilling the written composition (English composition) requirement to 
include both expository and argumentative writing.  (Cal. Code Regs., tit. 5, § 55806 
(b)(1)(D)(1) (Register 91, No. 23); for current requirement see Cal. Code Regs., tit. 5, § 
55063, subd. (b)(1)(D)(1) (Register 2007, No. 35).) 

13. Design a course to fulfill the communication and analytical thinking requirement.  (Cal. 
Code Regs., tit. 5, § 55806 (b)(1)(D)(2) (Register 91, No. 23); for current requirement see 
Cal. Code Regs., tit. 5, § 55063, subd. (b)(1)(D)(2) (Register 2007, No. 35).) 

Open Courses (Cal. Code Regs., tit. 5, §§ 58102 and 58104) 
1. Publish a description of each course that is clear and understandable to the prospective 

student in the official catalog, or schedule of classes, or addenda (Cal. Code Regs., tit. 5, 
§§ 58102 and 58104 (Register 93, No. 25).) 

2. List all courses to be conducted in the schedules of classes (Cal. Code Regs., tit. 5,  
§ 58104 (Register 93, No. 25).) 
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In addition, staff finds that all other test claim statutes, regulations, and alleged executive orders 
do not constitute a reimbursable state-mandated program because they either do not require any 
activities on community college districts, are voluntary or are downstream of a voluntary 
activity, or are not new as compared to the legal requirements in effect immediately prior to their 
enactment.   

IV. Recommendation 
Staff recommends that the Commission adopt this analysis to partially approve this test claim. 
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Drew Bohan, Executive Director
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Re: CSM 02-TC-22 (portion)
West Kern Community College District
Disabled Student Program and Services
CSM 02-TC-25
Los Rios Community College District
Notice to Students
CSM 02-TC-31 (portion)
Santa Monica Community College District
Minimum Conditions for State Aid

Dear Mr. Bohan:

I have received the Commission's Draft Staff Analysis (DSA) for the above referenced
consolidated test claim1 dated January 31, 2011, to which I respond on behalf of the

Test Claim Consolidation History

By letter dated January 9, 2008, the Commission consolidated the Notice to Students (02-TC-
25) test claim with the Minimum Conditions for State Aid (02-TC-31) test claim.

The Disabled Student Program and Services (02-TC-22) test claim included mandate
allegations for Title 5, CCR, Sections 55522 and 55602.5 (Register 91, Nos. 23 & 43; Register
95, No. 22), regarding matriculation accommodations and contracting for disabled student
education, respectively. These regulations are also included in the Minimum Conditions for
State Aid (02-TC-25 and 02-TC-31) test claim. By letter dated April 2, 2008, the Commission
severed these two sections and consolidated them into the Minimum Conditions for State Aid
(02-TC-25 and 02-TC-31) test claim.

By letter dated June 22, 2010, the Commission severed from the consolidated Minimum
Conditions for State Aid (02-TC-25/31) test claim and transferred to the Discrimination

Exhibit V
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test claimants. This response will first address procedural and threshold legal issues,
then respond to exceptions to the analysis of each program's mandated activities.
Issues raised by the DSA, but not responded to by this letter, are not waived.

PART A. NEW PROGRAM STANDARD OF REVIEW

The DSA (23) states that to determine if a program is new or imposes a higher level of
service, the statutes pled "must be compared with the legal requirements in effect
immediately before the enactment." This is incorrect. The Disabled Student Program
and Services (02-TC-22) test claim was filed May 23, 2003. The Notice to Students
(02-TC-25) test claim was filed June 5, 2003. The Minimum Conditions for State Aid
(02-TC-31) test claim was filed June 23, 2003. Based on the date these test claims
were submitted, the standard of review is to compare the statutes, regulations, and
executive orders pled on the effective date of the test claim filing (for these test claims,
July 1, 2001) to the status of the law as of December 31, 1974, pursuant to
Government Code Section 17514.

The Commission, however, decided to the contrary on this issue in the March 24, 2011,
Statement of Decision for 02-TC-25/31/46, Discrimination Complaint Procedures,
relying upon San Diego Unified School District v. Commission on State Mandates
(2004) 33 Cal.4th 859. The legal issue here is identical to that in the Discrimination
Complaint Procedures test claim. The test claimant raises it here for purposes of the
record and does not waive the issue. The proposed statement of decision should be
revised to compare the statutes and laws effective July 1, 2001 (the effective
reimbursement date of these test claims), to the law as it existed on December 31,
1974.

PART B. MINIMUM CONDITIONS THRESHOLD ISSUE-TITLE 5 SECTION 51000

The DSA (34,35) concludes that Subchapter 1 (Title 5, California Code of Regulations,
Sections 51002 through 51027) does not impose any state-mandated activities. The
DSA (33) concludes that the test claimants have erred in concluding that compliance is
required to receive state aid. The DSA instead asserts that compliance is required only
to establish entitlement. The DSA concludes that since the plain language of Section
51000 "does not preclude" a district that has not satisfied the minimum conditions, and
therefore is not entitled to receive general state aid, from receiving state aid, that there
was an absence of regulatory intent to prevent entitlement to state aid where there is no
satisfaction of the minimum conditions. The DSA creation of new language to satisfy
the opposite intent of the regulation is unnecessary and artificial. The fact that the
regulation does not include this surplusage indicates that it is an unnecessary

Complaint Procedures (02-TC-46) test claim the equal employment opportunity program and
the student equity plan program statutes and regulations.
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interpretation of the scope of the regulation that only becomes an issue when the DSA
artificially separates entitlement from payment. The Section 51000 language stands on
its own: districts must comply with the minimum conditions to be entitled to general
state funding.

Relying upon the Chancellor's Section 51100 review requirement and possible
enforcement actions against a district deemed to be out of compliance, the DSA (34)
concludes that compliance is a "downstream activity of becoming entitled to receive
state aid," thus invoking the Kern argument. This is erroneous on its face. Compliance
is not a program activity. Section 51000 does not define new program activities; the
referenced program regulations do that. The minimum conditions program activities
(Sections 51002 through 51027) are not downstream of any other programs.
Performing the program activities remains the condition precedent to obtaining state
aid.

The Section 51000 entitlement to state aid is based on compliance with the program
regulations, not the subsequent Section 51100 compliance review. The Section 51100
review is qualitative in nature. It does not determine the amount of program
appropriation or entitlement. The discretion allowed the Board of Governors by Section
51102 to resolve the perceived noncompliance is not a condition precedent to Section
51000, nor is it a condition of the Section 51000 coercion. Section 51102 does not
address original entitlement, but only describes the scope of potential penalties for
noncompliance and is not a condition of appropriation for the programs either
retroactively or prospectively.

The DSA interpretation is inconsistent with the statutory scheme created by Education
Code Section 70901, subdivision (b) (6), to have the Board of Governors establish and
enforce minimum conditions for entitlement to the receipt of state aid. All of the Board
of Governors compliance procedures occur after the appropriation of the general state
aid. The appropriation is not conditioned on the review every seven years by the Board
of Governors. The DSA incorrectly relies upon Section 51102, the Chancellor's
enforcement power, as the source of actual control of general state aid, as if Section
51102 granted the Board of Governors the original power to appropriate funds. The
Board of Governors cannot legislate state apportionment. The Board of Governors can
only punish for noncompliance. The district receives the apportionment and may then
be subject to post-facto punishment for noncompliance, but the appropriation remains.

The Kern2 issues are not reached. Section 51000 is a legally compelling regulation

The Kem Case Facts Do Not Match Minimum Conditions Coercion

The facts of Kern are significantly different:
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"Real parties in interest - - two public school districts and a county
(hereafter claimants) - - participate in various education-related programs
that are funded by the state and, in some instances, by the federal
government. Each of these underlying funded programs in turn requires
participating public school districts to establish and utilize specified school
councils and advisory committees. Statutory provisions enacted in the
mid-1990's require that such school councils and advisory committees
provide notice of meetings, and post agendas for those meetings,
(citations) We granted review to determine whether claimants have a right
to reimbursement from the state for their costs in complying with these
statutory notice and agenda requirements." (Opinion, at pages 730-731,
underlining supplied to show that the funding referred to was provided for
the underlying education-related programs.)

At page 731 of the opinion, the court summarized its later holding:

"...we conclude that as to eight of the nine underlying funded programs
here as issue, claimants have not been legally compelled to
participate...,assuming (without deciding) that claimants have been legally
compelled to participate in one of the nine programs, we conclude that
claimants nonetheless have no entitlement to reimbursement from the
state for such [notice and agenda] expenses, because they have been
free at all relevant times to use funds provided by the state for that
[underlying education-related] program to pay required program expenses
- - including the notice and agenda costs here at issue." (Emphasis in the
original, underlining and bracketed clarification added.)

It is only in the context of those facts, that the court held:

"We therefore conclude that because claimants are and have been free to
use funds from the [underlying education-related] Chacon-Moscone
Bilingual-Bicultural Education program to pay required program expenses
(including the notice and agenda costs here at issue), claimants are not
entitled under article XIII B, section 6, to reimbursement from the state for
such expenses." (Opinion at page 748. parenthetical notation in the
original, bracketed clarification added.)

Therefore, Kern is factually distinguishable. In the test claim now before the
Commission there is no funding provided in any statute or regulations cited. Here,
there are no "funds that have already been obtained from the state." The minimum
conditions mandate results from the requirement to comply with programs as a
condition of receipt of general state aid.
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that needs no further qualification. Neither entitlement nor coercive compliance is a
"program." The DSA treatment of program compliance as a downstream activity of
"becoming entitled" is a contrived use of Kern.

The DSA (34) cites POBRA to assert a need for a "concrete showing" that a failure to
perform the programs would result in "certain and severe penalties." This additional
test is not necessary since Section 51000 is, by itself, legally compelling.
Notwithstanding, the failure to implement a program can remove the entitlement for all
state funding, all general program funding, that is, funding for other programs and
needs beyond the scope of the single minimum condition program not implemented,
subject only to the Board of Governors post facto unilateral unlimited discretion
regarding the degree of noncompliance.

What degree of "certainty" is needed? Must the test claimants show that a district
intentionally failed to implement a mandated program, or intentionally received and

After concluding that the facts in Kern did not rise to the standard of non-legal
compulsion, the court reaffirmed that either double taxation or other draconian
consequences could result in non-legal compulsion:

"In sum, the circumstances presented in the case before us do not
constitute the type of non-legal compulsion that reasonably could
constitute, in claimants' phrasing, a 'de facto' reimbursable state mandate.
Contrary to the situation that we described in (Sacramento II), a claimant
that elects to discontinue participation in one of the programs here at
issue does not face 'certain and severe...penalties' such as
'double...taxation' or other 'draconian' consequences (citation), but simply
must adjust to the withdrawal of grant money along with the lifting of
program obligations." (Opinion, at page 754. emphasis supplied to
illustrate holding is limited to facts presented)

The test for determining the existence of a mandate is whether compliance with the test
claim legislation is a matter of true choice, that is, whether participation is truly
voluntary. Hayes v. Commission on State Mandates, (1992) 11 Cal.App.4th 1564, 1582
Under the "carrot and stick" analysis of both Kern and Hayes, community college
districts' acceptance of state aid is not truly voluntary. The carrot is too large and the
stick is too short. The determination in each case must depend on such factors as the
nature and purpose of the program; whether its design suggests an intent to coerce;
when district participation began; the penalties, if any, assessed for withdrawal or
refusal to participate or comply; and any other legal and practical consequences of
nonparticipation, noncompliance, or withdrawal. (Sacramento II, at page 76)
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misspent the appropriations, and was severely penalized by the Board of Governors?
That no district was ever severely penalized is not the proof that the coercion for
compliance exists. Does the DSA demand for proof either neglect or malfeasance on
the part of one district, or worse, a pattern by many districts, that results in severe fiscal
punishment by the Board of Governors at its unfettered discretion? Catastrophic
malfeasance is not a practice of the professional public servants who lead the
community colleges.

It is the magnitude of coercion created by the threat of penalty, not any proof of actual
penalty, that is the measure of the issue. To decide otherwise is to make the Section
51000 coercion language surplusage since the Board of Governors has the
independent Section 51100 duty to review compliance notwithstanding the original
Section 51000 entitlement issue. The Board of Governors has made it quite clear that
the districts are required to implement the programs included in the Chapter by
conditioning receipt of general college funding on that implementation and providing a
post-facto audit and penalty system to evaluate the measure of compliance. The fact
that no district has catastrophically failed to comply and has been severely punished
thereafter does not make this regulatory structure a sham. There is no reason to reach
the POBRA severe consequences practical compulsion issue since the districts are
already legally compelled by Section 51000 to comply with the program regulations.

Notwithstanding and independently of the determination regarding Section 51000
above, pursuant to rules of statutory construction, the test claimants assert that for each
of the Title 5, CCR, Sections 51002 through 51027 that cite the requirements of other
codes and regulations, either specifically or inclusively, outside of Subchapter 1,
compliance with Sections 51002 through 51027 requires compliance with those other
cited sections outside of Subchapter 1 to implement the mandated minimum condition.
Section 51000 and 51002 through 51027 are therefore independent derivative bases
for a finding of legal compulsion to implement the activities for the codes and
regulations cited within Subchapter 1 that are outside of Subchapter 1.

The Commission, however, decided to the contrary on this issue in the March 24, 2011,
Statement of Decision for the Discrimination Complaint Procedures (02-TC-46) test
claim. The legal issue here is identical to that in the Discrimination Complaint
Procedures test claim. The test claimants raise it here for purposes of the record and
do not waive the issue. The proposed statement of decision should be revised to find
that all codes and regulations cited in Sections 51002 through 51027 are required
activities.

PART C. THE TWENTY MINIMUM CONDITION MANDATE PROGRAMS

The DSA having concluded that Section 51000 is not coercive, that the sections of
Subchapter 1 do not impose any state mandated activities, and absent a finding of a
mandate wholly either based on coercion or derived from Subchapter 1, each of the
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outside codes and Title 5 regulations cited in Subchapter 1, or as otherwise pled by the
test claims, have to be individually analyzed to determine if they impose activities on
community colleges that are a new program or higher level of service.

The DSA (27) concludes that Education Code Sections 70901, 70901.5, and 70902 do
not constitute reimbursable new programs or higher levels of service, without
conducting an analysis of the language or legislative history. The test claim cited these
sections as an authoritative source for Title 5 rulemaking. In addition, these code
sections also state affirmative duties of the Board of Governors that result in mandated
activities on college districts, or affirmative duties of college district governing boards.
The proposed statement of decision should include an analysis to determine whether
these sections constitute a new program or higher level of service for community
college districts.

The Minimum Conditions for State Aid test claim pled twenty mandate programs and
the DSA analyzed eighteen of them in that format. Two of the twenty programs were
previously consolidated into the Discipline Complaint Procedures (02-TC-46) test claim.

1. STANDARDS OF SCHOLARSHIP
Title 5, CCR, Sections 51002, 55750 through 55765

The subject of this program is Title 5, CCR, Sections 51002 and 55750 through 55765.
Section 51002 is the minimum condition that requires each community college
governing board to adopt regulations consistent with the standards of scholarship
contained in other Title 5 sections, file a copy of those regulations with the Chancellor,
and substantially comply with those rules and regulations of the Board of Governors
pertaining to standards of scholarship. The DSA does not analyze Section 51002.
Education Code Section 70902, subdivision (b) (3) (as added by Chapter 973, Statutes
of 1988), requires the district governing board to establish academic standards,
probation and dismissal policies. The proposed statement of decision should include
an analysis to determine whether these sections constitute a new program or higher
level of service for community college districts.

The DSA (71) incorrectly concludes that Section 55750 does not require the district to
file its adopted regulations with the Chancellor, as required by Section 51002, based on
its previous determination that the minimum conditions Title 5 Sections 51002 through
51027 do not constitute mandates on the districts. This is an error in statutory
construction. Section 55750 is an independent basis for the mandate and merely
relates back to Section 51002 for the pertinent language. Had Section 55750 restated
the language of Section 51002 in Section 55750 instead of referencing Section 51002,
there would be no such question presented regarding filing the regulations with the
Chancellor.
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Utilizing Kern, the DSA improperly concludes that Section 55754, subdivision (b) (p.75),
Section 55755, subdivision (b) (p.76), and Section 55756, subdivision (b) (p.76),
regarding placement and removal from "progress probation" are not mandated activities
because the 50% test is based on Section 55758 grading symbols, the use of which are
the choice of the district. The grading symbols are not a new program applied to a
precursor optional program, so Kern is inapplicable. If the district only utilized the A
through F grading formula, there would be no question here. The Section 55758,
subdivision (a), grading symbols CR and NC are a matter of substitution for the A
through F designators, but still have the same regulatory standing as the A-F ratings for
the purposes of implementing the mandate to place students on or remove students
from progress probation, or to make the student subject to dismissal. The Sections
55754, 55755, and 55756 mandate program is for the remediation of unsatisfactory
student academic performance, not the choice of grading methods.

The DSA (80) improperly concludes that Section 55758.5 does not impose any activity
on districts, but rather to avoid "engaging in an activity." Subdivision (b) states an
affirmative duty not to include noncredit courses in the calculation of the grade point
average. The Section 55758.5 activity in which the districts must "engage" is the
calculation of the grade point average, which must exclude noncredit courses. To
implement the calculation, the noncredit grade must be affirmatively removed, thus
creating an activity in which the districts must "engage." The noncredit grading ratings
have the same regulatory standing in Section 55758, subdivision (a), as the A- F
ratings.

2. DEGREES AND CERTIFICATES
Title 5, CCR, Sections 51004, 55800 through 55809

The subject of this program is Title 5, CCR, Sections 51004 and 55800 through 55809.
Section 51004 is the minimum condition that requires each community college
governing board to adopt regulations consistent with the standards of scholarship
contained in other sections of Title 5, file a copy of those regulations with the
Chancellor, and substantially comply with the regulations of the Board of Governors
pertaining to degrees and certificates. The DSA does not analyze Section 51004. The
proposed statement of decision should include an analysis to determine whether this
section constitutes a new program or higher level of service for community college
districts.

The DSA (120) incorrectly concludes that Section 55800 does not require the district to
file its regulations with the Chancellor as required by Section 51004, based on its
previous determination that the minimum conditions Title 5 Sections 51002 through
51027 do not constitute mandates on the districts. This is an error in statutory
construction. Section 55800 is an independent basis for the mandate and merely
relates back to Section 51004 for the pertinent language. Had Section 55800 restated
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the language of Section 51002 in Section 55750 instead of referencing Section 51004,
there would be no such question presented regarding filing the regulations with the
Chancellor.

The DSA (122) incorrectly concludes that the districts are not required to award an
Associate degree pursuant to Section 55800.5, a Certificate of Achievement pursuant
to Section 55808, or a diploma pursuant to Section 55809. In the case of Section
55800.5, the DSA (127) concludes that community colleges have always been
practically compelled to grant degrees, so it is not a new program. In the case of
Sections 55808 and 55809, the DSA (122) concludes that while the colleges are degree
granting institutions, there is no legal requirement to offer a course of study for which a
certificate of achievement or diploma is offered. This misconstrues the mandate. The
community college course offerings are mandated by law to the extent that they comply
with the primary mission (Education Code Section 66010.4). The DSA has not stated a
basis to distinguish courses that can lead to a certificate or diploma from those which
lead to a degree. Sections 55800.5, 55805 and 55809 establish independent legal
compulsion to award either a degree, a certificate, or a diploma when a student
completes the designated curriculum. The compulsion derives from the student's
completion of course work that is part of an educational plan that complies with the
primary mission of the community college.

3. OPEN COURSES:
Title 5, CCR, Sections 51006, 58102 through 58108

The subject of this program is Title 5, CCR, Sections 51006 and 58102 through 58108.
Section 51006 is the minimum condition that requires each community college
governing board to adopt a policy statement regarding open enrollment, to publish the
policy statement in the in the official student catalog, schedule of classes, and
addenda, and to file the policy statement with the Chancellor. The DSA does not
analyze Section 51006. The proposed statement of decision should include an analysis
to determine whether this section constitutes a new program or higher level of service
for community college districts.

The DSA (129) concludes that the "and/or" language in Section 58102 allows the district
the option of publishing a description of all courses in more than one document, but not
all three locations described in the section. The plain language of Section 58102
requires publication in the official catalog because this precedes the use of "and/or." As
to whether this section requires publication in the schedule of classes and addenda, it
depends on the legal meaning of "and/or."3 The best use of that confusing conjunctive

Legal Uses of "and/or":

The late David Mellinkoff, in his much venerated The Language of the Law (Little
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phrase would be to rely upon the language in Section 51006 which properly states that
publication must be made in all three locations.

The DSA (130) concludes that the "and/or" language in Section 58104 allows the district

Brown1963), traces and/or back to scholarly concerns about the correct translation of
some famous words in the Magna Carta:

nisi per legate judicium parium suorum vel per legem terrae.

"Except by lawful judgment of his peers vel by the law of the land."

The debate over the meaning of vel raged. Does it mean and or or?

Mellikoff cites Holdsworth's A History of English Law (1922) among others, noting that
the law interpreters agreed on and/or as the best translation. Apparently an ancient
Latin division between the copulative and disjunctive was not very meaningful. For
centuries the courts have argued about this (Mellikoff, 147-152), often contradicting
each other. Several legal scholars have called and/or "a bastard" since the first time it
was called into question (1845). Mellinkoff concludes that it has several understandings
(307-308):

1. It includes every possibility imaginable with and alone plus every possibility
imaginable with or alone. It should best accord with the equity of the situation.

2. It includes some but not all of the possibilities of and and or (but legal scholars
disagree about which possibilities to include).

3. It means either and or or but it can't mean both.
4. It is meaningless.

In his excellent book, The Language of Judges (Chicago 1993) Larry Solan (who is both
a linguist and a law professor) devotes 14 pages to "the and/or rule" as it is used in the
legal context, noting that commentators on statutes who have encountered the legal
uses of and, or, and and/or say that this expression is notoriously loose and inaccurate.

Mellinkoffs understanding 2 seems the best. It would seem that Geoff Pullum is quite
right when he says: "The right theory of what or means in English is that it is in general
inclusive but that sometimes the exclusive case is conveyed as a conversational
implicature."

Maybe some day this will be clear to the field of law.

Filed by Roger Shuy under "Language and the Law"
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the option of publishing the course descriptions in more than one document, either the
general catalog or the addenda. For the same reasons stated for Section 58102, this
should mean publishing at both locations, especially since "addenda" denotes a
supplement and not a repetition. Failure to supplement the catalog would mean that
the mandate was not implemented as to the courses described in the supplement to the
general catalog. The DSA (130) also reaches an uncited conclusion that colleges are
not required to establish or conduct courses after the general catalog or regular
schedule of classes are published in support of its ultimate conclusion that publishing
the changes is not required. Considering the lead time required to print the catalog and
class schedules that are based on conditions such as faculty and facility availability,
and the persistent historical practice of the Legislature to adopt the State Budget
months after the start of the college academic year, it can be concluded that changes in
the class schedule will frequently occur and that it is reasonable and necessary to notify
students about the changes (hence the need for "addenda") in order to comply with the
mandate.

Section 58106 provides methods to limit enrollment in courses. The DSA (132)
concludes that Section 58106 does not require districts to establish or implement
policies for open enrollment. That requirement is specifically stated in Section 51006,
the minimum condition for open enrollment. The DSA (132) also states that there is no
mandate to "claim" courses for state apportionment; however, that is how community
colleges are funded. Whether or not there is a statement of an open enrollment policy,
a community college district is principally limited in the number of students they can
service based on its apportionment from the Legislature, which is outside the control of
the district. It would seem reasonable and necessary to establish equitable
mechanisms that provide for methods to allocate the available courses to the number of
students (which is also not controlled by the district) wanting the courses, and Section
58106 provides those methods.

Section 58107 requires the district to ensure that any public funds used in connection
with community college athletic programs are used only for those programs which
provide facilities and opportunities for participation by both sexes on an equitable basis.
The DSA(132) states that the section merely "sets forth a prohibited activity." Not so.
The district must take some affirmative action to avoid the prohibited activity. The
language of the section is replete with words and phrases that require further
description in order to determine compliance. It would seem reasonable and necessary
for the district to adopt policies and implement procedures to avoid the prohibited use of
funding.

Section 58108 addresses procedures and standards for enrollment in courses and
specifically prohibits types of preferential enrollment. The DSA(133) states that the
section does not require any activities by the district. The district must take some
affirmative action to avoid the prohibited activity, that is, to ensure that enrollment is
consistent with all sections of Title 5 and is "uniformly administered by appropriately
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authorized employees." It would seem reasonable and necessary for the district to
adopt policies and implement procedures to avoid the prohibited use of funding.

4. COMPREHENSIVE PLANS
Education Code Sections 81820 through 81823
Title 5, CCR, Sections 51008, 55401 through 55405

The subject of this program is Education Code Sections 81820 through 81823, and Title
5, CCR, Sections 51008 and 55401 through 55405. Section 51008 is the minimum
condition that requires each community college governing board to adopt and annually
update policies for comprehensive academic and facility master plans subject to the
requirements of the Board of Governors and to submit the plans to the Board of
Governors for approval. The DSA does not analyze Section 51008. Education Code
Section 70901, subdivision (b), (9) (as amended by Chapter 1023, Statutes of 1998),
and Section 70902, subdivision (b) (1), require comprehensive plans to be prepared by
the district, to be submitted to the Board of Governors, and for the Board of Governors
to review and approve the plans. The proposed statement of decision should include
an analysis to determine whether these sections constitute a new program or higher
level of service for community college districts.

Educational/Academic Master Plans

The DSA (39) concludes that the plain language of Sections 55401 through 55404 has
remained unchanged since the adoption of the sections in 1971. This is true.
However, the mandate derives from Section 51008 which was not evaluated by the
DSA to determine if that section constitutes a new program or higher level of service for
community college districts.

Capital Construction Master Plans

The DSA does not analyze the Education Code Sections 81820 through 81823 that
establish the facility master plan mandate. The proposed statement of decision should
be revised to include an analysis of whether these sections constitute a new program or
higher level of service for community college districts.

5. EQUAL EMPLOYMENT OPPORTUNITY
Education Code Sections 87100 through 87108
Title 5, CCR, Sections 51010, 53000 through 53034

These codes and regulations were consolidated into the Discrimination Complaint
Procedures (02-TC-46) test claim and are no longer a subject of this consolidated test
claim.
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6. STUDENT FEES
Titles, CCR, Section 51012

The subject of this program is Title 5, CCR, Section 51012. Section 51012 is the
minimum condition that requires the district governing board to only establish such
mandatory student fees as expressly authorized by law. The DSA does not analyze
Section 51012. Education Code Section 70902, subdivision (b) (9), requires the district
governing board to establish student fees as is required or authorized by law. The
proposed statement of decision should include an analysis to determine whether these
sections constitute a new program or higher level of service for community college
districts.

7. APPROVAL OF NEW COLLEGES AND EDUCATIONAL CENTERS
Title 5, CCR, Sections 51014, 55825 through 55831

The subject of this program is Title 5, CCR, Sections 51014 and 55825 through 55831.
Section 51014 is the minimum condition that requires each community college
governing board to obtain approval of the Board of Governors for the formation of new
colleges or educational centers pursuant to Sections 55825 through 55831. The DSA
does not analyze Section 51016. Education Code Section 70901, subdivision (b), (1)
(C), requires the Board of Governors to establish minimum standards for the formation
of community colleges and districts. Subdivision (b) (5) (C) requires the Board of
Governors to establish space and utilization standards for facility planning in order to
determine eligibility for state funds for construction purposes. Subdivision (b) (9)
requires the Board of Governors to review and approve the facility plans for each
district. Subdivision (b) (11) requires the Board of Governors to exercise general
supervision over the formation and reorganization of districts including approval of the
plans therefor. Education Code Section 70902, subdivision (b) (1), requires the district
governing board to establish policies for and approve facilities plans to promote the
orderly growth of the colleges within the district. The proposed statement of decision
should include an analysis to determine whether these sections constitute a new
program or higher level of service for community college districts.

The DSA (38) concludes that the plain language of these Sections 55825 through
55831 does not mandate any activities on the districts since planning the formation of a
new college or educational center is discretionary. Based on that premise, the DSA
does not further analyze the regulations to determine whether the activities result in a
new program or higher level of service. A threshold issue here is whether college
districts are either legally or practically compelled (Kern) to build new instructional
facilities. If so, planning is required, and the planning process is controlled by the Board
of Governors and the Chancellor by these sections. The Commission, however, has
decided the threshold issue to the contrary for both school and community college
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districts in the statements of decision for three previous test claims.4 The test claimant
raises it here for purposes of the record and does not waive the issue.

8. ACCREDITATION
Titles, CCR, Section 51016
Handbook of Accreditation and Policy Manual, Accrediting Commission for
Community and Junior Colleges (Summer 2002)

The subject of this program is Title 5, CCR, Sections 51016 and the Handbook of
Accreditation and Policy Manual, Accrediting Commission for Community and Junior
Colleges (Summer 2002). Section 51016 is the minimum condition that requires each
community college within a district to be accredited by the Accrediting Commission for
Community and Junior Colleges. The DSA does not analyze Section 51016. The
proposed statement of decision should include an analysis to determine whether this
section constitutes a new program or higher level of service for community college
districts.

Regarding the Handbook, the DSA (24) concludes that because ACCJC/WASC is a
non governmental entity, the Handbook does not constitute an executive order.
However, there is an independent basis for the mandate. Accreditation is a Title 5
regulatory requirement established by the Board of Governors. The Handbook states
the standards and criteria for accreditation by ACCJC/WASC. The Board of Governors
has retained no independent adjudicator/ power for the ultimate determination of
accreditation, instead, the Board of Governors has entirely deferred to ACCJC/WASC.
This is similar to state laws (e.g., Education Code Section 42010) that require
government entities to have annual financial audits conducted by Certified Public
Accountants whose standards are not executive orders, but are professional standards
drafted into the law by reference.

9. COUNSELING PROGRAMS
Title 5, CCR, Section 51018

The subject of this program is Title 5, CCR, Section 51018. This Section is the
minimum condition that requires each community college district to (1) establish and
implement regulations and procedures to provide counseling programs for students in
each college within the district; file a copy of the community college district's regulations
regarding counseling programs with the Chancellor's Office; to publicize the counseling
program; ensure the counseling program is organized and functioning and meets the
needs of average students and those with special needs; to ensure the counseling

01-TC-28 Prevailing Wage Rates, 02-TC-30 School Facilities Funding
Requirements, and 03-TC-17 California Environmental Quality Act
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program includes academic counseling, career counseling, personal counseling, skills
testing programs, financial assistance programs, and job placement services; and,
ensure that academic, career and personal counseling services are provided to first-
time students enrolled for more than six units, students enrolled provisionally, and
students on academic or progress probation. The DSA does not analyze Section
51018. The proposed statement of decision should include an analysis to determine
whether this section constitutes a new program or higher level of service for community
college districts.

10. INSTRUCTIONAL OBJECTIVES
Title 5, CCR, Section 51020

The subject of this program is Title 5, CCR, Section 51020. Section 51020 is the
minimum condition that requires each community college district to have stated
objectives for its instructional programs. The DSA does not analyze Section 51020.
Education Code Section 70902, subdivision (b) (3), requires district governing boards to
establish academic standards, probation and dismissal policies. The proposed
statement of decision should include an analysis to determine whether this section
constitutes a new program or higher level of service for community college districts.

11. CURRICULUM
Title 5, CCR, Sections 51021, 55000 through 55350
"Program and Course Approval Handbook" Chancellor's Office California
Community Colleges (September 2001)

The subject of this program is Title 5, CCR, Sections 51021, 55000 through 55350, and
the "Program and Course Approval Handbook" Chancellor's Office California
Community Colleges (September 2001). Section 51021 is the minimum condition that
requires each community college to establish programs and courses that will permit the
realization of the objectives and functions of the community college and submit them to
the Chancellor for approval. The DSA does not analyze Section 51021. Education
Code Section 70901, subdivision (b), (10), requires the Board of Governors to review
and approve all educational programs offered by the districts, as well as those courses
that are not offered as part of an educational program. Education Code Section 70902,
subdivision (b) (2), requires the district governing board to establish policies and to
approve courses of instruction and educational programs, and to submit those to the
Board of Governors. The proposed statement of decision should include an analysis to
determine whether these sections constitute a new program or higher level of service
for community college districts.

Program Classification and Standards

The DSA (92) correctly concludes that since districts must offer courses (Education
Code Section 66010.4), the districts must comply with the regulations and procedures
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required to offer the courses. Section 55000 (added in 1981, last amended in 1991)
provides definitions for terms pertinent to the course approval process. The DSA (93)
concludes that this section does not impose any activities on community colleges. To
the contrary, the districts are required to use these definitions in the course adoption
and implementation process.

Section 55000.5 requires the Chancellor to prepare, distribute and maintain a detailed
handbook specifying course approval criteria, implementation plans for administrative
regulations, and procedures for securing course and program approvals, for use by
local educational agencies in complying with curriculum requirements. The DSA (93)
concludes that this section does not impose any activities on community colleges. The
Chancellor has issued a comprehensive Manual, entitled "Program and Course
Approval Handbook" (hereinafter "Handbook"), that details its course approval
requirements. The most recent issue of the Handbook was last published in 2001. The
introduction of the Handbook contains the following statement: "...colleges are expected
to follow the procedures and instruction in this handbook and to have curriculum
approved by the Chancellor's Office." Therefore, the Handbook is an Executive Order,
and district compliance with the standards and requirements set forth in the Handbook
are mandated costs subject to reimbursement.

Community Service Courses and Programs

The DSA (94) improperly cites Kern for the conclusion that since the community service
courses and activities are not required by Education Code Section 66010.4, the
activities required by Sections 55001, 55002, 55160 (DSA, p. 97), and 55182 (DSA, p.
98) and subsequent regulations, are not state mandated activities to the extent they
pertain to community service courses and activities. However, the DSA (94) citation of
Section 66010.4 was incomplete. Education Code Section 66010.4, as added by
Chapter 1587, Statutes of 1990, and as amended by Chapter 1057, Statutes of 1996,
states (emphasis added):

The missions and functions of California's public and independent segments,
and their respective institutions of higher education shall be differentiated as
follows:

(a) (2) In addition to the primary mission of academic and vocational instruction,
the community colleges shall offer instruction and courses to achieve all
of the following:

(C) The provision of community services courses and programs in an
authorized function of the community colleges so long as their
provision is compatible with an institution's ability to meet its
obligations in its primary missions.
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The DSA citation only included the language in item (C). Not included were the "shall"
imperative of the preamble and the affirmative duty in the subdivision (a) (2) language,
to which item (C) is a subordinate clause that is controlled by the superior language.
Inasmuch as item (C) requires that the community services courses and program be
compatible with the mandated primary missions; that Title 5, Section 55001 defines
these courses and activities as "educational programs"; that the Education Code
Sections 70901 and 70902 require educational programs be reported to and be
approved by the Board of Governors; both the statutory and regulatory schemes require
these community service courses and programs to be treated as educational programs
subject to curriculum standards and approval mandate. There is no statutory or
regulatory basis to exclude community service courses from the scope of the mandate,
and Kern is not applicable since these activities are part of the primary mission of the
community colleges.

Contract Classes

The Education Code Section 70902, subdivision (a) (6), authorizes the district
governing board to contract for goods and services. Education Code Section 78021 (as
added by Chapter 493, Statutes of 1987) authorizes the use of contract education
programs and direct the district to recover the cost of the program from all sources,
public and private. Title 5, Section 55170 authorizes districts to approve and conduct
"contract classes" without the Chancellor's approval if the district does not claim state
support for the class. Subdivision (a) defines "contract classes" as those classes
offered by a community college district which fulfill a contract with a public or private
agency, corporation, association or other body or person.

The DSA (97) incorrectly concludes that seeking state support for the contract classes
triggers the approval requirement and thus is an "underlying" discretionary decision of
the district. This would apply only to classes if the legislation that authorizes the class
does not require approval of the course. If the legislation requiring the class requires
approval, then the contract class must comply with the approval process mandate,
whether or not there is state support for the class, including the requirements of the
Handbook (DSA, p. 99). The use of private contractors is a method to implement the
mandate, not a subsequent new program.

Reinstatement of Deleted Courses

Section 55182 (added in 1983 and last amended in 1991) authorizes the governing
board to reinstate any course that was removed from the credit or noncredit curriculum
during the 1982-83 fiscal year, in response to the Budget Act of 1982. The DSA (98)
concludes that since districts are only authorized, and not required, to reinstate these
courses, there are no activities mandated on the districts. This is a misconstruction of
the mandate. Section 55182 states that reinstatement of the course must be in
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accordance with the mission of the community college, which is the Education Code
66010.4 criterion for including these courses in the scope of the mandate, not the fact
that they were once deleted due to budget constraints. Further, these courses are part
of the educational program subject to (Education Code Sections 70901 and 70902 and
Title 5 Section 55001) Board of Governors approval. The DSA does not cite any legal
basis that defines the specific courses that must be provided in furtherance of the
primary mission of the community colleges. The codes and regulations only speak to
types of course, therefore, the courses deleted pursuant to the 1982 Budget Act are not
automatically discretionary as to this course approval mandate. Adoption of previously
deleted courses is essentially the same process as adopting a new course that is within
the scope of this mandate.

Alternative Instructional Methodologies

The DSA (104) has incorrectly invoked Kern for the conclusion that the alternative
instructional methodologies, because they are permissive, are not mandated activities.
This includes Article 1 Distance Education and Article 3 Independent Study. This is a
misuse of Kern and a misconstruction of the mandate. The mandate here pertains to
approval of courses, and not to the method of course delivery. The precursor program
is the mandated approval of the courses. The alterative methodologies are not a new
mandate applied to a discretionary precursor mandate. The DSA does not assert that
any of the distance courses or independent study courses are not part of the
educational program subject to the course approval requirements or outside the scope
of the primary mission of the community colleges. The DSA does not assert any legal
requirement for instruction to be delivered only by the traditional classroom
methodology.

The overall regulatory scheme also brings these two alternative methods within scope
of the mandated activities of Chapter 6 Curriculum and Instruction. Regarding distance
education:

Section 55205 requires that all distance education is subject to the general
course approval requirements
Section 55207 requires the same standards of course quality to be applied to
distance education as are applied to traditional classroom courses, in regard to
the course quality judgments and any local course quality determination or
review process.
Section 55209 requires determinations and judgments about the quality of
distance education to be made with the full involvement of faculty in accordance
with the provisions commencing with Section 53200.
Section 55211 requires district governing boards to ensure that all approved
courses offered as distance education include regular effective contact between
instructors and students and that all distance education courses are delivered
consistently with guidelines issued by the Chancellor pursuant to Section 409 of
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the Procedures and Standing Orders of the Board of Governors (pertaining to a
report from a committee on distance learning).
Section 55213 requires each distance learning course to be separately reviewed
and approved, according to the district's certified course approval procedures.
Section 55215 requires that instructors of sections delivered via distance
education technology must be selected by the same procedures used to
determine all instructional assignments.
Section 55217 requires the determination of the number of students assigned to
any one course offered by distance learning to be consistent with other district
procedures related to faculty assignments, including curriculum committee
review and collective bargaining methods.
Section 55219 requires the district to comply with certain record keeping and
reporting requirements for noncredit and nontransferable distance learning
courses, including an annual report to the district governing board, and
compliance with Section 409 of the Procedures and Standing Orders of the
Board of Governors (pertaining to a report from a committee on distance
learning).

Regarding independent study courses:

Sections 55300 and 55310 require the college district to report approved
independent study courses to the Chancellor in the manner specified by the
Chancellor.
Section 55316 requires independent study courses to be accepted for the
purpose of awarding associate degrees and to be recognized by the California
State College and University systems.
Section 55320 states that the academic standards for independent study
courses will be the same as those applied to credit courses.
Section 55322 requires the college to provide independent study students the
same access to their course instructor as that available for other courses.
Section 55340 requires independent study courses to meet all the requirements
of curriculum approval and standards in order to be eligible for state funds.
Section 55350 requires instructors of independent study courses to be qualified
for the services provided; be responsible for the supervision and control of the
course and enrolled students; provide orientation and guidance to each student;
and provide a schedule of office hours.

Inasmuch as the Legislature does not mandate a form of instructional delivery, all
methods, traditional or otherwise, are alternatives, but are not discretionary programs
pursuant to Kern.
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12. VOCATIONAL EDUCATION PROGRAMS
Education Code Sections 78015 and 78016
Title 5, CCR, Sections 51022, 55600 through 55630

The subject of this program is Education Code Sections 78015 and 78016, and Title 5,
CCR, Sections 51022 and 55600 through 55630. Section 51022 is the minimum
condition that requires, at subdivision (a), each community college district to adopt and
carry out polices and procedures for the establishment, modification, or discontinuance
of course or programs, including vocational education. The DSA does not analyze
Section 51022. Education Code Section 70901, subdivision (b), (10), requires the
Board of Governors to review and approve all educational programs offered by the
districts, as well as those courses that are not offered as part of an educational
program. Education Code Section 70902, subdivision (b) (2), requires the district
governing board to establish policies and to approve courses of instruction and
educational programs, and to submit those to the Board of Governors. The proposed
statement of decision should include an analysis to determine whether these sections
constitute a new program or higher level of service.

The DSA (67) correctly concludes that vocational education is a "primary mission and
function" of the community colleges, and thus colleges are required to establish
vocational education programs. Therefore, the DSA (66, 67, 69) properly concludes
that Education Code Section 78015, regarding the job-market study, and Education
Code Section 78016, regarding the biennial review of the vocational education program,
impose state mandated activities on districts that are a new program or higher level of
service.

Education Code Section 70902, subdivision (b) (6) permits the district governing board
to contract for the provision of goods and services as authorized by law. Education
Code Section 78021 authorizes the use of contract education programs and directs the
district to recover the cost of the program from all sources, public and private. Title 5,
Sections 55600-55630 are the regulatory scheme for Vocational Education programs
utilizing private contractors to provide the program, except for Section 55601, which
requires the establishment of an advisory committee (but was found by the DSA (69) to
be a preexisting duty derived from Education Code 6257). For the remaining Title 5
Sections, the DSA (68), incorrectly invoking Kern, concludes that since these sections
relate to the district's discretionary authority to contract with private schools to provide
the district's vocational education, the regulations are not mandated activities. The
DSA is using Kern backwards. The facts in Kern related to a state mandate added onto
precursor optional programs. Here, vocational education was determined by the DSA
to be a mandate, not a precursor optional program. The use of private contractors is a
method to implement the mandate, not a subsequent new program. A choice of
methods or sources to implement the mandate is not a new program subsequent to a
discretionary program. If regulations never had been established specifically for
vocational education contracts, there would be no question presented that private
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contracting was a reimbursable method to implement the mandate. The Title 5 Sections
regulate the contracting process and the contracts are a permissible method of
implementing the mandate. The DSA should complete its analysis of Sections 55600,
55602, 55603, 55605, 55607, 55620, and 55630 as activities mandated upon the
districts to implement the vocational education program to determine if they constitute a
new program or higher level of service.

13. LOCAL COURSE ARTICULATION
Title 5, CCR, Section 51022

The subject of this program is Title 5, CCR, Sections 51022, subdivision (b). Section
51022, subdivision (b), is the minimum condition that requires the governing board of
each district to adopt and implement policies and procedures to provide that the
district's courses and programs are articulated with the local colleges and high schools.
The DSA does not analyze Section 51022. Education Code Section 70902, subdivision
(b) (2), requires the district governing board to establish policies and approve courses
of instruction and educational programs, and to submit those polices and procedures to
the Board of Governors. Education Code Section 66010.7, subdivision (b) (4) and (5)
(as added by Chapter 1198, Statutes of 1991) also require this type of intersegmental
collaboration and coordination. The proposed statement of decision should include an
analysis to determine whether these sections constitute a new program or higher level
of service for community college districts.

14. ACADEMIC FREEDOM
Title 5, CCR, Section 51023

The subject of this program is Title 5, CCR, Section 51023, subdivisions (a) and (c).
Section 51023, subdivisions (a) and (c), comprise the minimum condition that requires
each community college district governing board to adopt and comply with policies and
procedures for academic freedom. The DSA does not analyze Section 51023. The
proposed statement of decision should include an analysis to determine whether this
section constitutes a new program or higher level of service for community college
districts.

15. SHARED GOVERNANCE (Faculty, Staff, Students)
Title 5, CCR, Sections 51023, 51023.5, 51023.7, and 53200 through 53207

The subject of this program is Title 5, CCR, Sections 51023 through 51023.7 and
53200 through 53207. Section 51023, subdivisions (b) and (c), are the minimum
conditions that require each community college district governing board to adopt and
comply with policies and procedures regarding the role of academic senates and faculty
councils, consistent with Sections 53200 through 53207. Section 51023.5 is the
minimum condition that requires each community college district governing board to
adopt and comply with policies and procedures to provide district and college staff the
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opportunity to participate in district and college governance. Section 51023.7 is the
minimum condition that requires each community college district governing board to
adopt and comply with policies and procedures to provide students the opportunity to
participate in district and college governance. The DSA did not analyze Sections
51023, 51203.5, and 51023.7. Education Code Section 70902, subdivision (b) (7),
requires the district governing board to establish procedures to ensure faculty, staff, and
students have the opportunity to express their opinions at the campus level and to
participate in district and college governance. Subdivision (b) (14) requires the district
to participate in the statewide "consultation" process established pursuant to Education
Code Section 70901, subdivision (b) (1) (E). The proposed statement of decision
should include an analysis to determine whether these sections constitute a new
program or higher level of service for community college districts.

The DSA (40) concludes that the plain language of these Sections 53201, 53202, and
53203 require the district to recognize the academic senate and establish polices for
the delegation of specific authority. However, the DSA (43) states that the duties in
Section 53202 have been required since 1974. Section 53202 prior to 1975 only
pertained to how the academic senate would be established. The district was not
required to "recognize" the academic senate until the section was amended by Register
78-06. The remainder of the mandate is defined by Section 51023 which the DSA does
not analyze to determine whether that section constitutes a new program or higher level
of service.

The DSA (42) concludes that Section 53207, regarding the release time for faculty
members to serve as officers on the state academic senate, does not impose any state
mandated activities because release time is not required unless "sufficient funds" are
provided to operate the program. For the years that funding is provided, the district is
required to provide the release time. The amount of funding is a state decision not a
district decision. Even when the state decides that funding is sufficient, thus triggering
the mandate, it is still a question of fact whether the state funding fully reimburses all of
the costs of the district release time. The DSA has treated this activity as a
Government Code Section 17556, subdivision (e), exception to finding costs mandated
by the state. It is actually an activity to be approved for reimbursement and included in
the parameters and guidelines with the actual total cost (staff time, travel, lodging,
indirect cost rate applied) subject to reduction by actual funding received. The district's
mandated participation is not in pursuit of state funding for the mandated activities.

16. MATRICULATION
Education Code Sections 78210 through 78218
Title 5, CCR, Sections 51024, 55500 through 55534

The subject of this program is Education Code Sections 78210 through 78218, and Title
5, CCR, Sections 51024 and 55500 through 55534. Section 51024 is the minimum
condition that requires each community college governing board to: adopt and submit to
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the Chancellor a matriculation plan as required by Section 55510; evaluate the district's
matriculation program as required by Section 55512, subdivision (c); provide
matriculation services to students as required by Sections 55520 and 55521; establish
procedures for waivers and appeals as required by Section 55534; and, substantially
comply with all other provisions of Sections 55500 through 55534. The DSA does not
analyze Section 51024. Education Code Section 70901, subdivision (b) (10), requires
the Board of Governors to review and approve all educational programs offered by the
districts, as well as those courses that are not offered as part of an educational
program. Education Code Section 70902, subdivision (b) (2), requires the district
governing board to establish policies for and to approve courses of instruction and
educational programs, and to submit those to the Board of Governors. The proposed
statement of decision should include an analysis to determine whether these sections
constitute a new program or higher level of service.

Utilizing Kem, the DSA (48) concludes that the plain language of Education Code
Section 78211.5, makes this program contingent on funding, and thus any participation
and compliance voluntary to the district. The DSA thus concludes that the plain
language of these sections does not mandate any activities on the districts. Based on
that premise, the DSA does not further analyze the regulations to determine whether
the activities are a new program or higher level of service. The DSA misconstrues the
effect of Education Code Section 78211.5 which requires the Chancellor to provide for
full implementation of the matriculation services specified in Section 78212 in as many
community colleges as the funds appropriated for that purpose allow. In addition,
Section 78211.5 requires that any college or district receiving funding must agree to
carry out the provisions of the article, as specified, for the period during which funding is
received pursuant to the article. The district is required to expend the funds received
pursuant to the article only for those matriculation services approved by the Board of
Governors or for the contribution of matching funds toward the purposes of the article
as may be required by the Board of Governor's pursuant to Section 78216. The
previous preamble for Title 5, CCR, Section 51024, as added in 1990, stated: "[w]hen
matriculation services have been fully funded, . . . , the governing board of each
community college district shall [implement the program described in Sections 55500. et
seq.]." The preamble for Section 51024, as amended in 1992, states: "[t]he governing
board of each community college district shall [implement the program]," thus
eliminating the condition of full funding. Section 55500 established the regulatory
requirements in 1990 for the matriculation programs and at subdivision (b) states that:
"[t]he requirements of this chapter apply only to district receiving funds pursuant to
Education Code Section 78216 for the period of time which each funds are received."

However, there is no regulatory mechanism for the districts to apply for the funds, the
amounts of which are determined by the Legislature and allocated by the Board of
Governors' unilateral formula. There is no mechanism for a district to refuse the funds,
nor a stated penalty, as there is for the faculty ratio mandate, that indicates refusal of
the funds and the resulting mandate is contemplated. Of course, the concept of refusal
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goes to the underlying threshold legal issue that Section 51000 requires compliance
notwithstanding. When the Seymour-Campbell Matriculation Act of 1986 is operative,
community college districts are required to comply with the act and the formula funding,
if and when received, would be an offset to the actual and complete costs of
compliance. This is not an optional program, but just a program triggered by state
funding decisions not under the control of the district. The district's mandated
participation is not in pursuit of state funding for the mandated activities.

17. FULL-TIME / PART-TIME FACULTY
Education Code Sections 87482.6 and 87482.7
Title 5, CCR, Sections 51025, 53300 through 53314

The subject of this program is Education Code Sections 87482.6 and 87482.7, and Title
5, CCR, Sections 51025, 53300 through 53314, as well as the issue of the use of
program improvement funds. Section 51025 is the minimum condition that requires
compliance with Sections 53300 through 53314 and the Board of Governors regulations
to increase the district's full-time faculty percentage to 75%. Section 55300 states that
it should be read in conjunction with Section 51025, thus creating a derivative mandate
for the requirements of Section 51025. The DSA did not analyze Section 51025. The
proposed statement of decision should include an analysis to determine whether these
sections constitute a new program or higher level of service for community college
districts.

Utilizing Kern, the DSA (46) concludes that the plain language of Education Code
Section 87482.6, subdivision (a), directs districts to use program improvement funds to
increase the number of full-time instructors. If a district does not increase its faculty
ratio, the district loses the program improvement funds for this program. The DSA thus
concludes that the program is optional and not coerced. However, loss of those funds
is not the only penalty for failure to increase the faculty ratios. Section 87482.6, (b) (4),
and Title 5 Section 53320, state that the Chancellor shall reduce the district's base
budget for 1991-92 and subsequent fiscal years by an amount equivalent to the
average replacement cost times the deficiency in the number of FTE. Pursuant to
Education Code Section 87482.7, these deficiency amounts from those deficient
districts are transferred to the statewide Faculty and Staff Diversity Fund/Employment
Opportunity Fund for use by all districts and allocated differently, thus creating a net
loss to the deficient district for every subsequent fiscal year, which is clearly a penalty
independent of the program funds at issue for any one fiscal year.

The DSA (47) concludes that the plain language of Sections 55300 through 53314 does
not impose any activities on college districts since they set forth the methods for the
Chancellor to calculate the FTEs. To the contrary, the methods of calculating the
faculty ratios rely upon district information and have a direct bearing on the amount of
program funding or penalty for each district. The mandate and the coercion derive from
Education Code Section 87482.6 and Title 5 Section 51025, which is to be read in



Drew Bohan, Executive Director 25 April 21, 2011

conjunction with Sections 53300, et seq. None of the Title 5 sections for this program
were evaluated by the DSA to determine if those sections constitute a new program or
higher level of service. The proposed statement of decision should include an analysis
to determine whether these sections constitute a new program or higher level of service
for community college districts.

18 STUDENT EQUITY PLAN
Education Code Sections 212, 212.5, 213, 214, 221.5, 221.7, 66010.2, 66010.7,
66016, 66030, 66251-66292.3, 72011 through 72014
Title 5, OCR, Sections 51026, 54220

These codes and regulations were consolidated into the Discrimination Complaint
Procedures (02-TC-46) test claim and are no longer a subject of this test claim.

19. TRANSFER CENTERS
Education Code Sections 66720 through 66745, 71027
Title 5, CCR, Section 51027

The subject of this program is Education Code Sections 66720-66745, 71027, and Title
5, CCR, Section 51027. Section 51027 is the minimum condition that requires the
governing board of community college districts to adopt and implement policies and
procedures to provide intersegmental transfer services to students. The DSA did not
analyze Section 51027. The proposed statement of decision should include an analysis
to determine whether this section constitutes a new program or higher level of service
for community college districts.

The DSA concludes that the plain language of Sections 66721 (p. 50), 66722 (p.50),
66722.5 (p. 50), 66737 (p. 53), 66741 (p. 58), does not impose any state mandated
activities on the districts. However, to the extent that these sections define the
legislative imperative and purposes of the program, they are the guidelines for the
implementation and evaluation of outcomes required by the relevant Education Code
sections and Section 51027.

The DSA (54) concludes the Education Code Section 66738, subdivision (b), does not
impose any state-mandated activities on the district because it merely sets forth the
elements of a comprehensive transfer system. The "elements" of the "comprehensive
transfer systems" are not otherwise defined in subdivision (a). Subdivision (b) defines
the subdivision (a) mandate for the "development and implementation of formal
systemwide articulation agreements and transfer agreement programs, including those
for general education or a transfer core curriculum, and other appropriate procedures to
support and enhance the transfer function." One of the rules of statutory construction
is to rationalize and harmonize the statutory scheme in its entirety, and to exclude
subdivision (b) would impede the implementation and annual evaluation of the plan if
there are no criteria for the plan.
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The second paragraph of Education Code Section 66740 requires "[wjhere specific
majors are impacted or over-subscribed, the prescribed course of study and minimum
grade point average required for consideration for upper division admission to all of
these majors shall be made readily available to community college counselors, faculty,
and students on an annual basis." The DSA (56, 57) correctly concludes that the
Universities and State Colleges are the source of these annual changes and are the
agencies required to provide this information. The DSA, however, wrongly concludes
that no action is required by the community college districts to accomplish the
notification of the appropriate district personnel. The participation of the districts is
necessary to identify the district personnel who are to receive the notification. There is
no reason to assume that personnel at the Universities and State Colleges do or can
directly transmit that information to the district faculty and staff, or even that the
Universities and State Colleges are in a position to know the identity and location of the
district staff mandated to receive the notification. It would seem reasonable and
necessary for the community college districts to facilitate the distribution of this
information.

The DSA (60) concludes that Education Code Section 66743 does not impose any
state mandated activities on the district because it only requires the intersegmental
advisory committee established by the California Postsecondary Education Commission
to periodically prepare a report for the Governor and the Legislature on the status of
transfer policies and programs based on their findings. Community college districts, as
one of the "segments," are a reasonable and perhaps necessary source for CPEC for
some of the information regarding the effectiveness of transfer agreement programs in
enhancing the overall transfer function, the status of the implementation of the transfer
core curriculum, and the progress made in achieving articulation agreements in specific
majors. The participation of the districts is necessary to avoid frustrating the entire
statutory scheme. It would seem reasonable and necessary for the community college
districts to provide information to CPEC to facilitate the mandate.

In furtherance of the Education Code requirements, Section 51027 requires the district
to provide: space and facilities adequate to support the transfer center and its
activities; clerical support for the transfer center and assign college staff to coordinate
the activities of the transfer center; an advisory committee to plan the development,
implementation, and ongoing operations of the transfer center; a plan of institutional
research for ongoing internal evaluation of the effectiveness of the college's transfer
efforts, and the achievement of its transfer center plan; and, an annual report to the
Chancellor describing the status of the district's efforts to implement its transfer center
plan. All of these activities are reasonable and necessary activities to implement the
statutory scheme.
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20. ENFORCEMENT
Education Code Section 70901 (b)
Title 5, CCR, Sections 51000, 51100 and 51102

The subject of this program is Title 5, CCR, Sections 51100 and 51102, The DSA (35,
36) concludes that the plain language of these Sections do not require colleges to
engage in any activities. Section 51100 requires the Chancellor to review each district
to determine if the district has met the minimum conditions contained in Subchapter 1.
Section 51102 allows the Chancellor, upon the prior approval of the Board of
Governors, to withhold a portion of state funds related to the gravity of the finding of
noncompliance. Other possible Section 51102 responses to the review findings include
agreeing with the district's explanation regarding the perceived noncompliance or
accepting a district plan to mitigate the noncompliance.

Even though specific district activities are not stated in these Sections, the Legislature's
mandate upon the Board of Governor's and Chancellor cannot be implemented without
the reasonable and necessary participation of the districts. For the Chancellor to be
able to "review" a district, the district has to participate in the review. In order for the
Chancellor to obtain a district written response to the review findings, the district must
prepare the written response. In order for the review to achieve its purpose, the district
needs to prepare and implement a mitigation plan. The following district activities are
reasonable and necessary to implement the Chancellor's review:

A) To prepare and submit all data necessary to respond to any review by the
Chancellor to determine whether the district has complied with the minimum
conditions pursuant to Title 5, CCR, Section 51100.

B) To adopt and implement policies and procedures to comply with any
enforcement orders that the Chancellor may issue to the district regarding district
compliance with the minimum conditions pursuant to Title 5, CCR, Section
51102.

1) To prepare and submit to the Chancellor an official written response by a
date specified by the Chancellor, if the Chancellor notifies the chief
executive officer of the district that any noncompliance with the
Subchapter exists, pursuant to Title 5, CCR, Section 51102, subdivision
(a);

2) If the Chancellor so requires, to prepare, submit and implement a plan
and timetable for achieving compliance as a condition for continued
receipt of state aid Title 5, CCR, Section 51102, subdivision (b)(2).
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PART D. NOTICES TO STUDENTS
Education Code Sections 66281.5 and 66721.5

Title 5, CCR, Sections 54626, 54805, 59404, and 59410

The subject of this part is Education Code Sections 66281.5 and 66721.5, and Title 5,
CCR, Sections 54626, 54805, 59404, and 59410. These two Education Code Sections
and four Title 5 sections were included in the original Notice to Students (CSM 02-TC-
25) test claim. The two Education Code sections and the other 18 Title 5 sections
included in the original test claim have been included in the DSA findings for the 18
minimum condition programs above, or in the two minimum condition programs
transferred to the Discrimination Complaint Procedures (02-TC-46) test claim.

Section 54626, subdivision (a), requires community college districts to adopt a policy
that identifies the categories of directory information which may be released.
Subdivision (b) allows directory information to be released provided that annual public
notice is given of the categories of information the district plans on releasing and the
identity of the proposed recipients. The notice shall also specify the period of time
within which students are given to inform the district, in writing, of those categories of
information they wish not to be released. The DSA (137) correctly determined that
subdivision (a) mandated activities on the district in excess of FERPA requirements.
However, the DSA (137) incorrectly determined that subdivision (a) is not a new
program based on previous Section 54626 (as added March 5, 1976) and former
Education Code Section 25430.12 (effective January 1, 1976). Both of these dates are
after December 31, 1974, the Government Code Section 17514 measurement date for
new programs. Notwithstanding this error, the DSA (137) concludes that subdivision (a)
is a one-time activity that would most likely to have occurred before July 1, 2001, the
effective date of the test claim, although there is no time limit to adopt this policy, nor
any penalty for not adopting the policy immediately. The DSA (135,136) concludes that
the remainder of Section 54626 was discretionary.

Section 54805 requires district governing boards to include in the materials given to
each student at registration, information pertaining to the student representation fee,
including a statement indicating that the money collected will be used to provide support
for students or representatives who may be stating their positions and viewpoints before
government agencies, the amount of the fee, and a statement informing students of
their right to refuse to pay the fee for religious, political, moral or financial reasons. The
DSA (138) concludes that the district is not compelled to authorize a student body
organization. However, the state mandate pertains to the student representation fee
which is determined by an election of the students conducted by the student body
association that is an independent body pursuant to Section 54801. The representation
fee and notice do not result as a downstream activity of the district's authorization of the
student body association, but an independent action of a third party that triggers the
state mandate to provide written notice to students pursuant to Section 54805.
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Certification

By my signature below, I hereby declare, under penalty of perjury under the laws of the
State of California, that the information in this submission is true and complete to the
best of my own knowledge or information or belief, and that any attached documents
are true and correct copies of documents received from or sent by the state agency
which originated the document.

Executed on April 21, 2011 at Sacramento, California, by

Keith B. Petersen

C: Commission electronic service list
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Class of involuntarily committed mentally re-

tarded individuals brought suit challenging constitu-

tionality of Kentucky's involuntary commitment pro-

cedures. The United States District Court for the 

Western District of Kentucky, 668 F.Supp. 597, en-

joined implementation of procedures. The Court of 

Appeals, 848 F.2d 1386, affirmed in part, reversed in 

part and remanded. On remand, the District Court, 770 

F.Supp. 354, ordered state to amend its procedures. On 

appeal following remand, the Court of Appeals, for the 

Sixth Circuit, 965 F.2d 109, affirmed in part, and 

reversed in part. Kentucky official petitioned for cer-

tiorari. The United States Supreme Court, Justice 

Kennedy, held that: (1) claim that statutes should be 

reviewed under heightened scrutiny standard was not 

properly presented for review; (2) statutory scheme 

requiring higher standard of proof for involuntary 

commitment of mentally ill, as opposed to mentally 

retarded, persons had rational basis such that it did not 

violate equal protection; (3) rational basis also justi-

fied Kentucky's provision of party status for relatives 

and legal guardians in involuntary commitment pro-

ceedings involving the mentally retarded, but not the 

mentally ill; and (4) granting party status to legal 

guardians and close relatives of mentally retarded 

persons facing involuntary commitment did not vi-

olate due process. 
 

Reversed. 
 

Justice O'Connor filed opinion concurring in 

judgment in part and dissenting in part. 
 

Justice Blackmun filed dissenting opinion. 
 

Justice Souter filed dissenting opinion, in which 

Justice Blackmun and Justice Stevens joined and in 

which Justice O'Connor joined in part. 
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cal or Mental 
                      92k3141 Civil and Personal Rights in 

General 
                          92k3143 k. Commitment, Confine-

ment, or Placement in General. Most Cited Cases  
     (Formerly 92k242.1(5)) 
 
 Mental Health 257A 32 
 
257A Mental Health 
      257AII Care and Support of Mentally Disordered 

Persons 
            257AII(A) Custody and Cure 
                257Ak32 k. Constitutional and Statutory 

Provisions. Most Cited Cases  
 

Kentucky involuntary commitment scheme al-

lowing guardians and immediate family members to 

participate as parties in commitment proceedings does 

not violate due process rights of mentally retarded 

persons; as long as accuracy of adjudication is unaf-

fected, due process did not prevent state from allowing 

intervention, even if in some instances such parties 

might have interests adverse to those of subject of 

proceedings; policy could be deemed to increase 

proceeding's accuracy and to implement state's inter-

est in providing family members with voice in pro-

ceedings. U.S.C.A. Const.Amend. 14; KRS 

202B.160(3). 
 

**2638 Syllabus 
FN* 

 
FN* The syllabus constitutes no part of the 

opinion of the Court but has been prepared by 

the Reporter of Decisions for the conveni-

ence of the reader. See United States v. De-

troit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 

282, 287, 50 L.Ed. 499. 
 

*312 Kentucky permits the involuntary com-

mitment of mentally retarded or mentally ill individ-

uals who present a threat of danger to themselves, 

family, or others, who can reasonably benefit from the 

available treatment, and for whom the least restrictive 

alternative is placement in the relevant facility. 

However, the statutory procedures for the commit-

ment of the two groups differ in the two respects at 

issue here. First, the applicable burden of proof in 

mental retardation commitment proceedings is clear 

and convincing evidence while the standard in mental 

illness proceedings is beyond a reasonable doubt. 

Second, guardians and immediate family members of 

the subject of a mental retardation proceeding may 

participate as if parties to those proceedings, with all 

attendant rights. In this action, respondents, a class of 

involuntarily committed mentally retarded persons, 

claimed that the distinctions are irrational and there-

fore violate the Fourteenth Amendment's Equal Pro-

tection Clause, and that granting close family mem-

bers and guardians the status of parties violates the 

Due Process Clause. The District Court granted them 

summary judgment, and the Court of Appeals af-

firmed. 
 

Held: 
 

1. Respondents' claim that the statutes should be 

reviewed under a heightened scrutiny standard is not 

properly presented, since it was not raised below and 

the lower courts ruled only on the ground of ration-

al-basis review. P. 2642. 
 

2. The distinctions between the two proceedings 

are consistent with the Equal Protection Clause. Pp. 

2642-2648. 
 

(a) Classifications neither involving fundamental 

rights nor proceeding along suspect lines do not run 

afoul of the Equal Protection Clause if there is a ra-

tional relationship between the disparity of treatment 

and a legitimate**2639 governmental purpose. A 

legislature need not articulate its rationale, and a State 

need not produce evidence to sustain the classifica-

tion's rationality. Moreover, courts are compelled to 

accept a legislature's generalization even when there is 

an imperfect fit between means and ends. Pp. 

2642-2643. 
 

 *313 b) Kentucky has proffered more than ade-

quate justifications for its burden of proof scheme. 

Mental retardation, which is a developmental disabil-

ity usually well documented throughout childhood, is 

easier to diagnose than is mental illness, which may 

have a sudden onset in adulthood. Thus, it could have 

assigned a higher burden of proof to mental illness to 

equalize the risk of erroneous determination that the 

subject of a commitment proceeding has the condition 

in question. Ease of diagnosis could also result in a 

more accurate dangerousness determination for the 

mentally retarded, who have a relatively static condi-
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tion and a well-documented record of previous beha-

vior. In contrast, since manifestations of mental illness 

may be sudden, past behavior may not be an adequate 

predictor of future actions. A higher standard for the 

mentally ill is also justified on the ground that, in 

general, their treatment is much more intrusive than 

that received by the mentally retarded. Pp. 2643-2647. 
 

(c) There is also a rational basis for Kentucky to 

allow immediate family members and guardians to 

participate as parties in proceedings to commit the 

mentally retarded but not the mentally ill. Kentucky 

could rationally conclude that close relatives and 

guardians may have intimate knowledge of the sub-

ject's abilities and experiences which provides valua-

ble insights that should be considered during the in-

voluntary commitment process. By contrast, mental 

illness may arise only after minority, when the af-

flicted person's immediate family members have 

ceased to provide care and support, and the proper 

course of treatment may depend on matters not related 

to observations made in a household setting. In addi-

tion, adults previously of sound mental health who are 

diagnosed as mentally ill may have a need for privacy 

that justifies confining a commitment proceeding to 

the smallest group possible. Whether Kentucky could 

have chosen a less-restrictive means than party status 

for achieving its legislative end is irrelevant in ra-

tional-basis review. Pp. 2647-2648. 
 

3. Allowing close relatives and legal guardians to 

participate as parties does not violate due process. 

Consideration of the factors set out in Mathews v. 

Eldridge, 424 U.S. 319, 335, 96 S.Ct. 893, 903, 47 

L.Ed.2d 18-the private interest that will be affected, 

the risk of an erroneous deprivation of such interest, 

and the government's interest-compels this conclu-

sion. Rather than increasing the risk of an erroneous 

deprivation, allowing close relatives and guardians to 

participate as parties actually increases a proceeding's 

accuracy by putting valuable information before the 

court. It also implements the State's interest in pro-

viding family members a voice in such proceedings. 

And even if they favor commitment, their participa-

tion does not undermine the interest of the individual 

facing commitment. The only individual interest that 

is protected by the *314 Due Process Clause is in an 

accurate decision, not a favorable one. Pp. 2648-2650. 
 

 965 F.2d 109 (CA6 1992), reversed. 
 

KENNEDY, J., delivered the opinion of the 

Court, in which REHNQUIST, C.J., and WHITE, 

SCALIA, and THOMAS, JJ., joined. O'CONNOR, J., 

filed an opinion concurring in the judgment in part and 

dissenting in part, post, p. ----. BLACKMUN, J., filed 

a dissenting opinion, post, p. ----. SOUTER, J., filed a 

dissenting opinion, in which BLACKMUN and 

STEVENS, JJ., joined, and in Part II of which O'-

CONNOR, J., joined, post, p. ----. 
William K. Moore, Midway, KY, for petitioner. 
 
Kelly Miller, Louisville, KY, for respondents. 
 
**2640 Justice KENNEDY delivered the opinion of 

the Court. 
In the Commonwealth of Kentucky, involuntary 

civil commitments of those alleged to be mentally 

retarded and of those alleged to be mentally ill are 

governed by separate statutory procedures. Two dif-

ferences between these commitment proceedings are 

at issue in this case. First, at *315 a final commitment 

hearing, the applicable burden of proof for involuntary 

commitment based on mental retardation is clear and 

convincing evidence, Ky.Rev.Stat.Ann. § 

202B.160(2) (Michie 1991), while the standard for 

involuntary commitment based on mental illness is 

beyond a reasonable doubt, § 202A.076(2). Second, in 

commitment proceedings for mental retardation, un-

like for mental illness, “[g]uardians and immediate 

family members” of the subject of the proceedings 

“may participate ... as if a party to the proceedings,” 

with all attendant rights, including the right to present 

evidence and to appeal. § 202B.160(3). Respondents 

are a class of mentally retarded persons committed 

involuntarily to Kentucky institutions. They argue that 

these distinctions are irrational and violate the Equal 

Protection Clause of the Fourteenth Amendment. 

They claim also that granting close family members 

and guardians the status of parties violates the Due 

Process Clause. We reject these contentions and hold 

the Kentucky statutes constitutional. 
 

I 
This case has a long and complicated history. It 

began in 1982 when respondents filed suit against 

petitioner, the Kentucky Secretary of the Cabinet for 

Human Resources, claiming that Kentucky's failure to 

provide certain procedural protections before institu-

tionalizing people on the basis of mental retardation 

violated the Constitution. Kentucky has amended its 

civil commitment statutes several times since 1982, 
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with each new statute being attacked in court by res-

pondents. As the previous incarnations of this lawsuit 

have little effect on the issues currently before this 

Court, we limit our discussion to the current round of 

the litigation. See Doe v. Cowherd, 770 F.Supp. 354, 

355-356 (WD Ky.1991) (recounting the procedural 

history). 
 

At issue here are elements of Kentucky's statutory 

procedures, enacted in 1990, for the involuntary 

commitment of the mentally retarded. In many re-

spects the procedures *316 governing commitment of 

the mentally retarded and the mentally ill are parallel. 

The statutes recognize a large class of persons who 

can petition for an individual's involuntary commit-

ment, whether on grounds of mental retardation or 

mental illness. Ky.Rev.Stat.Ann. § 202B.100(3) 

(Michie 1991) (mental retardation); § 202A.051 

(mental illness). Upon filing of the petition, the trial 

court must appoint counsel to represent the individual 

in question, unless he retains private counsel. § 

202B.210 (mental retardation); § 202A.121 (mental 

illness). The trial court also must examine the person 

who filed the petition and, if there is probable cause to 

believe that the individual who is the subject of the 

petition should be involuntarily committed, the court 

must order his examination by two qualified profes-

sionals. §§ 202B.100(5), (6)(c) (mental retardation); 

§§ 202A.051(5), (6)(c) (mental illness). The subject of 

the proceeding has the right to retain a professional of 

his own choosing, who may “witness and participate 

in any examination” of him. § 202B.140 (mental re-

tardation); § 202A.066 (mental illness). In cases of 

commitment for mental retardation, a professional 

retained by the subject's “parent or guardian” also 

must be permitted to witness and participate in any 

examination. § 202B.140. 
 

If both qualified professionals certify that the in-

dividual meets the criteria for involuntary commit-

ment, the trial court must conduct a preliminary 

hearing. § 202B.130 (mental retardation); § 202A.061 

(mental illness). At the hearing, the court must receive 

as evidence the reports of these two **2641 profes-

sionals and any other professional retained under the 

statute. § 202B.160(1) (mental retardation); § 

202A.076(1) (mental illness). The individual whose 

commitment is sought may testify and may call and 

cross-examine witnesses. § 202B.160(1) (mental re-

tardation); § 202A.076(1) (mental illness). In cases of 

mental retardation, at both the preliminary hearing 

and, if there is one, the final hearing, *317 Kentucky 

law provides particular rights to guardians and im-

mediate family members: 
 

“Guardians and immediate family members of the 

respondent shall be allowed to attend all hearings, 

conferences or similar proceedings; may be 

represented by private counsel, if desired; may par-

ticipate in the hearings or conferences as if a party to 

the proceedings; may cross-examine witnesses if de-

sired; and shall have standing to appeal any adverse 

decision.” § 202B.160(3) 
 

See also § 202B.230. If the trial court determines 

that there is probable cause to believe that the subject 

should be involuntarily committed, it proceeds to a 

final hearing. § 202B.100(8) (mental retardation); § 

202A.051(9) (mental illness). 
 

At the final hearing, the State, through the county 

attorney for the county in which the person subject to 

the proceeding lives, prosecutes the petition, § 

202B.019 (mental retardation); § 202A.016 (mental 

illness); Tr. of Oral Arg. 33-35, and counsel for the 

person defends against institutionalization, id., at 31, 

34, 54. At this hearing, “[t]he manner of proceeding 

and the rules of evidence shall be the same as those in 

any criminal proceeding.” § 202B.160(2) (mental 

retardation); § 202A.076(2) (mental illness). As in the 

preliminary hearing, the subject of the proceedings 

may testify and call and cross-examine witnesses. § 

202B.160(2) (mental retardation); § 202A.076(2) 

(mental illness). In proceedings for commitment based 

on mental retardation, the standard of proof is clear 

and convincing evidence, § 202B.160(2); for mental 

illness, the standard is proof beyond a reasonable 

doubt, § 202A.076(2). For commitment of the men-

tally retarded, four propositions must be proved by 

clear and convincing evidence: “(1) The person is a 

mentally retarded person; (2) The person presents a 

danger or a threat of danger to self, family, or others; 

(3) The least restrictive alternative mode of treatment 

presently available requires placement in [a *318 

residential treatment center]; and (4) Treatment that 

can reasonably benefit the person is available in [a 

residential treatment center].” § 202B.040. The crite-

ria for commitment of the mentally ill are in substance 

identical, requiring proof beyond a reasonable doubt 

that an individual “is a mentally ill person: (1) Who 

presents a danger or threat of danger to self, family or 

others as a result of the mental illness; (2) Who can 
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reasonably benefit from treatment; and (3) For whom 

hospitalization is the least restrictive alternative mode 

of treatment presently available.” § 202A.026. Ap-

peals from involuntary commitment proceedings are 

taken in the same manner as other appeals from the 

trial court. § 202B.230 (mental retardation); § 

202A.141 (mental illness). 
 

After enactment of the 1990 modifications, res-

pondents moved for summary judgment in their 

pending lawsuit against petitioner. They argued, 

among other things, that the differences in treatment 

between the mentally retarded and the mentally ill-the 

different standards of proof and the right of immediate 

family members and guardians to participate as parties 

in commitment proceedings for the mentally retarded 

but not the mentally ill-violated the Equal Protection 

Clause's prohibition of distinctions that lack a rational 

basis, and that participation by family members and 

guardians violated the Due Process Clause. The Dis-

trict Court for the Western District of Kentucky ac-

cepted these arguments and granted summary judg-

ment to respondents on these and other grounds not at 

issue here, 770 F.Supp. 354 (1991), and the Court of 

Appeals for the Sixth Circuit affirmed, Doe v. 

Cowherd, 965 F.2d 109 (1992). We granted Ken-

tucky's **2642 petition for certiorari, 506 U.S. 939, 

113 S.Ct. 373, 121 L.Ed.2d 285 (1992), and now 

reverse. 
 

II 
[1] Respondents contend that, in evaluating the 

constitutionality of the distinctions drawn by Ken-

tucky's statutes, we should apply not rational-basis 

review, but some form of *319 heightened scrutiny. 

Brief for Respondents 23-32. This claim is not prop-

erly presented. Respondents argued before the District 

Court and the Court of Appeals only that Kentucky's 

statutory scheme was subject to rational-basis review, 

and the courts below ruled on that ground. Indeed, 

respondents have conceded that they pressed their 

heightened scrutiny argument for the first time in their 

merits brief in this Court. Id., at 23 (“[R]espondents 

did not argue this particular issue below ...”). Even if 

respondents were correct that heightened scrutiny 

applies, it would be inappropriate for us to apply that 

standard here. Both parties have been litigating this 

case for years on the theory of rational-basis review, 

which, as noted below, see infra, at 2643, does not 

require the State to place any evidence in the record, 

let alone the extensive evidentiary showing that would 

be required for these statutes to survive heightened 

scrutiny. It would be imprudent and unfair to inject a 

new standard at this stage in the litigation. See Ten-

nessee v. Dunlap, 426 U.S. 312, 316, n. 3, 96 S.Ct. 

2099, 2101, n. 3, 48 L.Ed.2d 660 (1976); Ernst & 

Ernst v. Hochfelder, 425 U.S. 185, 215, 96 S.Ct. 1375, 

1391, 47 L.Ed.2d 668 (1976). We therefore decide this 

case as it has been presented to the courts whose 

judgments are being reviewed. 
 

III 
[2] We many times have said, and but weeks ago 

repeated, that rational-basis review in equal protection 

analysis “is not a license for courts to judge the wis-

dom, fairness, or logic of legislative choices.” FCC v. 

Beach Communications, Inc., 508 U.S. 307, 313, 113 

S.Ct. 2096, 2100-2101, 124 L.Ed.2d 211 (1993). See 

also, e.g., Dandridge v. Williams, 397 U.S. 471, 486, 

90 S.Ct. 1153, 1162, 25 L.Ed.2d 491 (1970). Nor does 

it authorize “the judiciary [to] sit as a superlegislature 

to judge the wisdom or desirability of legislative pol-

icy determinations made in areas that neither affect 

fundamental rights nor proceed along suspect lines.” 

New Orleans v. Dukes, 427 U.S. 297, 303, 96 S.Ct. 

2513, 2517, 49 L.Ed.2d 511 (1976) (per curiam). For 

these reasons, a classification neither involving fun-

damental rights nor proceeding along suspect lines is 

accorded a strong presumption of validity. *320 See, 

e.g., Beach Communications, supra, 508 U.S., at 

314-315, 113 S.Ct., at 2096; Kadrmas v. Dickinson 

Public Schools, 487 U.S. 450, 462, 108 S.Ct. 2481, 

2489, 101 L.Ed.2d 399 (1988); Hodel v. Indiana, 452 

U.S. 314, 331-332, 101 S.Ct. 2376, 2386-2387, 69 

L.Ed.2d 40 (1981); Massachusetts Bd. of Retirement 

v. Murgia, 427 U.S. 307, 314, 96 S.Ct. 2562, 2567, 49 

L.Ed.2d 520 (1976) (per curiam). Such a classification 

cannot run afoul of the Equal Protection Clause if 

there is a rational relationship between the disparity of 

treatment and some legitimate governmental purpose. 

See, e.g., Nordlinger v. Hahn, 505 U.S. 1, 11, 112 

S.Ct. 2326, 2331-2332, 120 L.Ed.2d 1 (1992); Dukes, 

supra, 427 U.S., at 303, 96 S.Ct., at 2516. Further, a 

legislature that creates these categories need not “ac-

tually articulate at any time the purpose or rationale 

supporting its classification.” Nordlinger, supra, 505 

U.S., at 15, 112 S.Ct., at 2334. See also, e.g., United 

States Railroad Retirement Bd. v. Fritz, 449 U.S. 166, 

179, 101 S.Ct. 453, 461, 66 L.Ed.2d 368 (1980); Al-

lied Stores of Ohio, Inc. v. Bowers, 358 U.S. 522, 528, 

79 S.Ct. 437, 441, 3 L.Ed.2d 480 (1959). Instead, a 

classification “must be upheld against equal protection 

challenge if there is any reasonably conceivable state 
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of facts that could provide a rational basis for the 

classification.” Beach Communications, supra, 508 

U.S., at 313, 113 S.Ct., at 2101. See also, e.g., Nor-

dlinger, supra, 505 U.S., at 11, 112 S.Ct., at 2334; 

**2643Sullivan v. Stroop, 496 U.S. 478, 485, 110 

S.Ct. 2499, 2504, 110 L.Ed.2d 438 (1990); Fritz, 

supra, 449 U.S., at 174-179, 101 S.Ct., at 459-461; 

Vance v. Bradley, 440 U.S. 93, 111, 99 S.Ct. 939, 949, 

59 L.Ed.2d 171 (1979); Dandridge v. Williams, supra, 

397 U.S., at 484-485, 90 S.Ct., at 1161-1162. 
 

[3] A State, moreover, has no obligation to pro-

duce evidence to sustain the rationality of a statutory 

classification. “[A] legislative choice is not subject to 

courtroom factfinding and may be based on rational 

speculation unsupported by evidence or empirical 

data.” Beach Communications, supra, 508 U.S., at 

315, 113 S.Ct. at 2098. See also, e.g., Vance v. Brad-

ley, supra, 440 U.S., at 111, 99 S.Ct., at 949; Hughes 

v. Alexandria Scrap Corp., 426 U.S. 794, 812, 96 

S.Ct. 2488, 2499, 49 L.Ed.2d 220 (1976); Locomotive 

Firemen v. Chicago, R.I. & P.R. Co., 393 U.S. 129, 

139, 89 S.Ct. 323, 328, 21 L.Ed.2d 289 (1968). A 

statute is presumed constitutional, see supra, at 2642, 

and “[t]he burden is on the one attacking the legisla-

tive arrangement to negative every conceivable basis 

which might support it,” Lehnhausen v. Lake Shore 

Auto Parts Co., 410 U.S. 356, 364, 93 S.Ct. 1001, 

1006, 35 L.Ed.2d 351 (1973) (internal quotation 

marks omitted), whether or not the basis has a foun-

dation in the *321 record. Finally, courts are com-

pelled under rational-basis review to accept a legis-

lature's generalizations even when there is an imper-

fect fit between means and ends. A classification does 

not fail rational-basis review because it “ „is not made 

with mathematical nicety or because in practice it 

results in some inequality.‟ ” Dandridge v. Williams, 

supra, 397 U.S., at 485, 90 S.Ct., at 1161, quoting 

Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 

78, 31 S.Ct. 337, 340, 55 L.Ed. 369 (1911). “The 

problems of government are practical ones and may 

justify, if they do not require, rough accommoda-

tions-illogical, it may be, and unscientific.” Metropo-

lis Theatre Co. v. Chicago, 228 U.S. 61, 69-70, 33 

S.Ct. 441, 443, 57 L.Ed. 730 (1913). See also, e.g., 

Burlington Northern R. Co. v. Ford, 504 U.S. 648, 

651, 112 S.Ct. 2184, 2187, 119 L.Ed.2d 432 (1992); 

Vance v. Bradley, supra, 440 U.S., at 108, and n. 26, 

99 S.Ct., at 948 and n. 26; New Orleans v. Dukes, 

supra, 427 U.S., at 303, 96 S.Ct., at 2516; Schweiker v. 

Wilson, 450 U.S. 221, 234, 101 S.Ct. 1074, 1082, 67 

L.Ed.2d 186 (1981). We have applied rational-basis 

review in previous cases involving the mentally re-

tarded and the mentally ill. See Cleburne v. Cleburne 

Living Center, Inc., 473 U.S. 432, 105 S.Ct. 3249, 87 

L.Ed.2d 313 (1985); Schweiker v. Wilson, supra. In 

neither case did we purport to apply a different stan-

dard of rational-basis review from that just described. 
 

True, even the standard of rationality as we so 

often have defined it must find some footing in the 

realities of the subject addressed by the legislation. 

That requirement is satisfied here. Kentucky has 

proffered more than adequate justifications for the 

differences in treatment between the mentally retarded 

and the mentally ill. 
 

A 
[4] Kentucky argues that a lower standard of 

proof in commitments for mental retardation follows 

from the fact that mental retardation is easier to di-

agnose than is mental illness. That general proposition 

should cause little surprise, for mental retardation is a 

developmental disability that becomes apparent be-

fore adulthood. See American Psychiatric Assn., Di-

agnostic and Statistical Manual of Mental Disord-

ers*322 29 (3d rev. ed. 1987) (hereinafter Manual of 

Mental Disorders); American Assn. on Mental Re-

tardation, Mental Retardation: Definition, Classifica-

tion, and Systems of Support 5, 16-18 (9th ed. 1992) 

(hereinafter Mental Retardation); S. Brakel, J. Parry, 

& B. Weiner, The Mentally Disabled and the Law 

16-17, 37 (3d ed. 1985) (hereinafter Mentally Dis-

abled); Ky.Rev.Stat.Ann. § 202B.010(9) (Michie 

1991). By the time the person reaches 18 years of age 

the documentation and other evidence of the condition 

have been accumulated**2644 for years. Mental ill-

ness, on the other hand, may be sudden and may not 

occur, or at least manifest itself, until adulthood. See, 

e.g., Manual of Mental Disorders 190 (onset of schi-

zophrenia may occur any time during adulthood); id., 

at 220, 229 (onset of depression usually is during 

adulthood). Furthermore, as we recognized in an ear-

lier case, diagnosis of mental illness is difficult. See 

Addington v. Texas, 441 U.S. 418, 430, 99 S.Ct. 1804, 

1811, 60 L.Ed.2d 323 (1979). See also Mentally 

Disabled 18. Kentucky's basic premise that mental 

retardation is easier to diagnose than is mental illness 

has a sufficient basis in fact. See, e.g., id., at 16; Ellis 

& Luckasson, Mentally Retarded Criminal Defen-

dants, 53 Geo.Wash.L.Rev. 414, 438-439 (1985). 
 

This difference between the two conditions justi-
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fies Kentucky's decision to assign a lower standard of 

proof in commitment proceedings involving the 

mentally retarded. In assigning the burden of proof, 

Kentucky was determining the “risk of error” faced by 

the subject of the proceedings. Addington v. Texas, 

supra, at 423, 99 S.Ct., at 1807. If diagnosis is more 

difficult in cases of mental illness than in instances of 

mental retardation, a higher burden of proof for the 

former tends to equalize the risks of an erroneous 

determination that the subject of a commitment pro-

ceeding has the condition in question.
FN1

 See G. 

Keppel, Design and Analysis 65-68 (1973). *323 

From the diagnostic standpoint alone, Kentucky's 

differential burdens of proof (as well as the other 

statutory distinction at issue, see infra, at 2647-2648) 

are rational. 
 

FN1. Justice SOUTER suggests that this 

description of the function of burdens of 

proof is inconsistent with Addington v. Tex-

as, 441 U.S. 418, 99 S.Ct. 1804, 60 L.Ed.2d 

323 (1979). See post, at 2652-2654 (dis-

senting opinion). His reasoning, however, 

would impose the due process conception of 

burdens of proof on a State's policy decision 

as to which standard is most appropriate in 

the circumstances. The Due Process Clause 

sets the minimum standard of proof required 

in particular contexts, based on consideration 

both of the respective interests of the State 

and individual and of the risk of erroneous 

decisions. Addington, supra, at 425, 99 S.Ct., 

at 1809. A State is free to adopt any burden of 

proof that meets or exceeds the constitutional 

minimum required by due process, and a 

State may select a standard of proof based on 

any rational policy of its choice. It may seek, 

as Justice SOUTER would require, to bal-

ance the respective interests of the affected 

parties. See post, at 2652-2653. But it may 

also calibrate its standard of proof in an effort 

to establish the risk of error at a certain level. 
 

There is, moreover, a “reasonably conceivable 

state of facts,” Beach Communications, 508 U.S., at 

313, 113 S.Ct., at 2098, from which Kentucky could 

conclude that the second prerequisite to commit-

ment-that “[t]he person presents a danger or a threat of 

danger to self, family, or others,” Ky.Rev.Stat.Ann. § 

202B.040 (Michie 1991)-is established more easily, as 

a general rule, in the case of the mentally retarded. 

Previous instances of violent behavior are an impor-

tant indicator of future violent tendencies. See, e.g., J. 

Monahan, The Clinical Prediction of Violent Behavior 

71-72 (1981) (hereinafter Monahan); Kozol, Boucher, 

& Garofalo, The Diagnosis and Treatment of Dange-

rousness, 18 Crime & Delinquency 371, 384 (1972). 

Mental retardation is a permanent, relatively static 

condition, see Mentally Disabled 37, so a determina-

tion of dangerousness may be made with some accu-

racy based on previous behavior. We deal here with 

adults only, so almost by definition in the case of the 

retarded there is an 18-year record upon which to rely. 
 

This is not so with the mentally ill. Manifestations 

of mental illness may be sudden, and past behavior 

may not be an adequate predictor of future actions. 

Prediction of future behavior is complicated as well by 

the difficulties inherent*324 in diagnosis of mental 

illness. Developments in the Law-Civil Commitment 

of the Mentally Ill, 87 Harv.L.Rev. 1190, 1242-1243 

(1974). It is thus no surprise that many psychiatric 

predictions of future violent behavior by the mentally 

ill are inaccurate. See, e.g., Steadman, Employing 

Psychiatric Predictions of Dangerous Behavior: Pol-

icy vs. Fact, in Dangerous Behavior: **2645 A Prob-

lem in Law and Mental Health 123, 125-128 (C. 

Frederick ed. 1978); Monahan 47-49. For these rea-

sons, it would have been plausible for Kentucky to 

conclude that the dangerousness determination was 

more accurate as to the mentally retarded than the 

mentally ill. 
 

A statutory classification fails rational-basis re-

view only when it “ „rests on grounds wholly irrele-

vant to the achievement of the State's objective.‟ ” 

Holt Civic Club v. Tuscaloosa, 439 U.S. 60, 71, 99 

S.Ct. 383, 390, 58 L.Ed.2d 292 (1978), quoting 

McGowan v. Maryland, 366 U.S. 420, 425, 81 S.Ct. 

1101, 1105, 6 L.Ed.2d 393 (1961). See also, e.g., 

McDonald v. Board of Election Comm'rs of Chicago, 

394 U.S. 802, 809, 89 S.Ct. 1404, 1408, 22 L.Ed.2d 

739 (1969); Kotch v. Board of River Port Pilot 

Comm'rs for Port of New Orleans, 330 U.S. 552, 556, 

67 S.Ct. 910, 912, 91 L.Ed. 1093 (1947). Because ease 

of diagnosis is relevant to two of the four inquiries, it 

is not “wholly irrelevant” to the achievement of 

Kentucky's objective, and thus the statutory difference 

in the applicable burden of proof survives ration-

al-basis review. In any event, it is plausible for Ken-

tucky to have found that, for purposes of determining 

the acceptable risk of error, diagnosis and dange-
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rousness are the most critical factors in the commit-

ment decision, so the appropriate burden of proof 

should be tied to them. 
 

There is a further, more far-reaching rationale 

justifying the different burdens of proof: The pre-

vailing methods of treatment for the mentally retarded, 

as a general rule, are much less invasive than are those 

given the mentally ill. The mentally ill are subjected to 

medical and psychiatric treatment which may involve 

intrusive inquiries into the patient's innermost 

thoughts, see Meissner & Nicholi, The Psychothera-

pies:*325 Individual, Family, and Group, in The 

Harvard Guide to Modern Psychiatry 357-385 (A. 

Nicholi ed. 1978) (hereinafter Harvard Guide), and 

use of psychotropic drugs, see Baldessarini, Chemo-

therapy, in Harvard Guide 387-431; Berger, Medical 

Treatment of Mental Illness, 200 Science 974 (1978); 

Mentally Disabled 327-330; Brief for American 

Psychological Association as Amicus Curiae in 

Washington v. Harper, O.T. 1988, No. 88-599, pp. 

10-11. By contrast, the mentally retarded in general 

are not subjected to these medical treatments. Rather, 

“ „because mental retardation is ... a learning disability 

and training impairment rather than an illness,‟ ” 

Youngberg v. Romeo, 457 U.S. 307, 309, n. 1, 102 

S.Ct. 2452, 2454, n. 1, 73 L.Ed.2d 28 (1982), quoting 

Brief for American Psychiatric Association as Amicus 

Curiae in Youngberg v. Romeo, O.T. 1981, No. 

80-1429, p. 4, n. 1, the mentally retarded are provided 

“habilitation,” which consists of education and train-

ing aimed at improving self-care and self-sufficiency 

skills. See Youngberg, supra, at 309, n. 1, 102 S.Ct. at 

2454, n. 1; M. Rosen, G. Clark, & M. Kivitz, Habili-

tation of the Handicapped 47-59 (1977); Mentally 

Disabled 332. 
 

It is true that the loss of liberty following com-

mitment for mental illness and mental retardation may 

be similar in many respects; but the different treatment 

to which a committed individual is subjected provides 

a rational basis for Kentucky to decide that a greater 

burden of proof is needed before a person may be 

committed for mental illness. The procedures required 

before the government acts often depend on the nature 

and extent of the burden or deprivation to be imposed. 

See Addington v. Texas, 441 U.S., at 423-424, 99 

S.Ct., at 1807-1808. For example, because confine-

ment in prison is punitive and hence more onerous 

than confinement in a mental hospital, id., at 428, 99 

S.Ct., at 1810, the Due Process Clause subjects the 

former to proof beyond a reasonable doubt, In re 

Winship, 397 U.S. 358, 90 S.Ct. 1068, 25 L.Ed.2d 368 

(1970), whereas it requires in the latter case only clear 

and convincing evidence, Addington v. Texas, supra. 

It may also be true that some persons committed for 

mental retardation are subjected to more intrusive 

treatments while **2646 *326 confined. See post, at 

2654-2656 (SOUTER, J., dissenting). Nonetheless, it 

would have been plausible for the Kentucky Legisla-

ture to believe that most mentally retarded individuals 

who are committed receive treatment that is different 

from, and less invasive than, that to which the men-

tally ill are subjected. “States are not required to con-

vince the courts of the correctness of their legislative 

judgments.” Minnesota v. Clover Leaf Creamery Co., 

449 U.S. 456, 464, 101 S.Ct. 715, 724, 66 L.Ed.2d 659 

(1981). Thus, since “ „the question is at least debata-

ble,‟ ” Western & Southern Life Ins. Co. v. State Bd. of 

Equalization of Cal., 451 U.S. 648, 674, 101 S.Ct. 

2070, 2086, 68 L.Ed.2d 514 (1981), quoting United 

States v. Carolene Products Co., 304 U.S. 144, 154, 

58 S.Ct. 778, 784, 82 L.Ed. 1234 (1938), ration-

al-basis review permits a legislature to use just this 

sort of generalization. 
 

These distinctions may explain, too, the differ-

ences in treatment between the mentally retarded and 

the mentally ill that have long existed in An-

glo-American law. At English common law there was 

a “marked distinction” in the treatment accorded 

“idiots” (the mentally retarded) and “lunatics” (the 

mentally ill). 1 F. Pollock & F. Maitland, The History 

of English Law 481 (2d ed. 1909) (hereinafter Pollack 

and Maitland). As Blackstone explained, a retarded 

person became a ward of the King, who had a duty to 

preserve the individual's estate and provide him with 

“necessaries,” but the King could profit from the 

wardship. In contrast, the King was required to “pro-

vide for the custody and sustentation of [the mentally 

ill], and preserve their lands and the profits of them,” 

but the King was prohibited from profiting thereby. 1 

W. Blackstone, Commentaries *302-*304. See Pol-

lack and Maitland 481; S. Herr, Rights and Advocacy 

for Retarded People 9-10 (1983). 
 

Ancient lineage of a legal concept does not give it 

immunity from attack for lacking a rational basis. That 

the law has long treated the classes as distinct, how-

ever, suggests that there is a commonsense distinction 

between the mentally*327 retarded and the mentally 

ill. The differentiation continues to the present day. A 
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large majority of States have separate involuntary 

commitment laws for the two groups,
FN2

 *328 and 

many States as well **2647 have separate agencies for 

addressing their needs.
FN3 

 
FN2. Ala.Code § 22-52-50 et seq. (1990) 

(mental retardation); § 22-52-1 et seq. 

(Supp.1992) (mental illness); Alaska 

Stat.Ann. § 47.30.700 et seq. (1990) (mental 

illness); Ariz.Rev.Stat.Ann. § 36-533 et seq. 

(1986 and Supp.1992) (mental illness); 

Ark.Code Ann. § 20-48-404 (1991) (mental 

retardation); § 20-47-207 (mental illness); 

Calif.Welf. & Inst.Code Ann. § 6500 et seq. 

(West 1984 and Supp.1993) (mental retarda-

tion); § 5200 et seq. (mental illness); Co-

lo.Rev.Stat. § 27-10-105 et seq. (1989 and 

Supp.1992) (mental illness); Conn.Gen.Stat. 

§ 17a-274 et seq. (1993) (mental retardation); 

§ 17a-495 et seq. (mental illness); Del.Code 

Ann., Tit. 16, § 5522 (1983) (mental retar-

dation); § 5001 et seq. (1983 and Supp.1992) 

(mental illness); D.C.Code Ann. §§ 6-1924, 

6-1941 et seq. (1989) (mentally retarded); § 

21-541 et seq. (mental illness); Fla.Stat. § 

393.11 et seq. (Supp.1992) (mental retarda-

tion); §§ 394.463, 394.467 (1986 and 

Supp.1992) (mental illness); Ga.Code Ann. § 

37-4-40 et seq. (Supp.1992) (mental retarda-

tion); § 37-3-40 et seq. (1982 and Supp.1992) 

(mental illness); Haw.Rev.Stat. § 334-60.2 et 

seq. (1985 and Supp.1992) (mental illness); 

Idaho Code § 66-406 (1989) (mental retar-

dation); § 66-329 (Supp.1992) (mental ill-

ness); Ill.Rev.Stat., ch. 91 1/2 , ¶ 4-500 et 

seq. (1991) (mental retardation); ¶ 3-700 et 

seq. (mental illness); Ind.Code § 12-26-7-1 et 

seq. (Burns 1992) (mental illness); Iowa 

Code § 222.16 et seq. (1987) (mental retar-

dation); § 229.6 et seq. (mental illness); 

Kan.Stat.Ann. § 59-2912 et seq. (1983 and 

Supp.1990) (mental illness); 

Ky.Rev.Stat.Ann. §§ 202B.040, 202B.100 et 

seq. (Michie 1991) (mental retardation); §§ 

202A.026, 202A.051 et seq. (mental illness); 

La.Rev.Stat.Ann. § 28:404 (West 1989) 

(mental retardation); § 28:54 et seq. (West 

1989 and Supp.1993) (mental illness); 

Me.Rev.Stat.Ann., Tit. 34-B, § 5474 et seq. 

(1988) (mental retardation); § 3864 (mental 

illness); Md. Health Code Ann. § 7-502 et 

seq. (1990) (mental retardation); § 10-613 et 

seq. (mental illness); Mass.Gen.Laws ch. 

123, § 5 et seq. (1989) (mental illness); 

Mich.Comp.Laws § 330.1515 et seq. (1981) 

(mental retardation); § 330.1434 et seq. 

(mental illness); Mo.Rev.Stat. § 632.300 et 

seq. (1988) (mental illness); Mont.Code Ann. 

§ 53-20-121 et seq. (1991) (mental retarda-

tion); § 53-21-121 et seq. (mental illness); 

Neb.Rev.Stat. § 83-1020 et seq. (1987 and 

Supp.1992) (mental illness); Nev.Rev.Stat. § 

435.123 et seq. (1991) (mental retardation); § 

433A.200 et seq. (mental illness); 

N.H.Rev.Stat.Ann. § 171-A:10(II) (1990) 

(mental retardation); § 135-C:34 et seq. 

(mental illness); N.J.Stat.Ann. § 30:4-27.10 

(West Supp.1993) (mental illness); 

N.M.Stat.Ann. § 43-1-13 (1989) (mental re-

tardation); § 43-1-10 et seq. (mental illness); 

N.Y. Mental Hyg. Law § 15.27 et seq. 

(McKinney 1988) (mental retardation); § 

9.27 et seq. (mental illness); N.D.Cent.Code 

§ 25-03.1-07 et seq. (1989) (mental illness); 

Ohio Rev.Code Ann. § 5123.71 et seq. (1989 

and Supp.1992) (mental retardation); § 

5122.11 et seq. (mental illness); Okla.Stat., 

Tit. 43A, § 5-401 (Supp.1993) (mental ill-

ness); Ore.Rev.Stat. § 427.215 et seq. (1991) 

(mental retardation); § 426.070 et seq. 

(mental illness); Pa.Stat.Ann., Tit. 50, § 4406 

(Purdon 1969 and Supp.1992) (mental re-

tardation); § 7301 et seq. (mental illness); 

R.I.Gen.Laws § 40.1-22-9 et seq. (1990) 

(mental retardation); § 40.1-5-8 (mental ill-

ness); S.C.Code Ann. § 44-20-450 

(Supp.1992) (mental retardation); § 

44-17-510 et seq. (1985) (mental illness); 

S.D. Codified Laws § 27B-7-1 et seq. (1992) 

(mental retardation); § 27A-10-1 et seq. 

(mental illness); Tenn.Code Ann. § 33-6-103 

et seq. (Supp.1992) (mental illness); Tex. 

Health & Safety Code Ann. § 593.041 et seq. 

(1992) (mental retardation); § 574.001 et seq. 

(mental illness); Utah Code Ann. § 

62A-5-312 (Supp.1992) (mental retardation); 

§ 62A-12-234 (mental illness); Vt.Stat.Ann., 

Tit. 18, § 8822 et seq. (1987) (mental retar-

dation); § 7612 et seq. (mental illness); 

Va.Code Ann. § 37.1-67.1 et seq. (1984 and 

Supp.1992) (mental illness); Wyo.Stat. § 

25-5-119 (1990 and Supp.1992) (mental re-

tardation); § 25-10-110 (mental illness). 
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But see Minn.Stat. § 253B.07 et seq. 

(1992) (mental retardation and mental ill-

ness); Miss.Code Ann. § 41-21-61 et seq. 

(Supp.1992) (mental retardation and 

mental illness); N.C.Gen.Stat. § 122C-261 

et seq. (1989 and Supp.1992) (mental re-

tardation and mental illness); 

Wash.Rev.Code § 71.05.150 et seq. (1992 

and Supp.1993) (mental retardation and 

mental illness); W.Va.Code § 27-5-2 et 

seq. (1992) (mental retardation and mental 

illness); Wis.Stat. § 51.20 (1989-1990) 

(mental retardation and mental illness). 
 

FN3. See Brief for New Jersey et al. as Amici 

Curiae 7, 1a. 
 

Kentucky's burden of proof scheme, then, can be 

explained by differences in the ease of diagnosis and 

the accuracy of the prediction of future dangerousness 

and by the nature of the treatment received after 

commitment. Each of these rationales, standing on its 

own, would suffice to establish a rational basis for the 

distinction in question. 
 

B 
[5] There is a rational basis also for the other dis-

tinction challenged by respondents: that Kentucky 

allows close relatives *329 and guardians to partici-

pate as parties in proceedings to commit the mentally 

retarded but not the mentally ill. As we have noted, see 

supra, at 2643, by definition, mental retardation has its 

onset during a person's developmental period. Mental 

retardation, furthermore, results in “deficits or im-

pairments in adaptive functioning,” that is to say, “the 

person's effectiveness in areas such as social skills, 

communication, and daily living skills, and how well 

the person meets the standards of personal indepen-

dence and social responsibility expected of his or her 

age by his or her cultural group.” Manual of Mental 

Disorders 28-29. See also Mental Retardation 5-6, 

15-16, 38-41. Based on these facts, Kentucky may 

have concluded that close relatives and guardians, 

both of whom likely have intimate knowledge of a 

mentally retarded person's abilities and experiences, 

have valuable insights that should be considered dur-

ing the involuntary commitment process. 
 

Mental illness, by contrast, may arise or manifest 

itself with suddenness only after minority, see supra, 

at 2644, when the afflicted person's immediate family 

members have no knowledge of the medical condition 

and have long ceased to provide care and support. 

Further, determining the proper course of treatment 

may be far less dependent upon observations made in 

a household setting. Indeed, we have noted the severe 

difficulties inherent in psychiatric diagnosis con-

ducted by experts in the field. Addington v. Texas, 441 

U.S., at 430, 99 S.Ct., at 1811. See also Mentally 

Disabled 18. In addition, adults previously of sound 

mental health who are diagnosed as mentally ill may 

have a need for privacy that justifies the State in con-

fining a commitment proceeding to the smallest group 

compatible with due **2648 process. Based on these 

facts, Kentucky may have concluded that participation 

as parties by relatives and guardians of the mentally ill 

would not in most cases have been of sufficient help to 

the trier of fact to justify the additional burden and 

complications of granting party status. To be sure, 

Kentucky could have provided relatives*330 and 

guardians of the mentally retarded some participation 

in commitment proceedings by methods short of pro-

viding them status as parties. That, however, is irre-

levant in rational-basis review. We do not require 

Kentucky to have chosen the least restrictive means of 

achieving its legislative end. San Antonio Independent 

School Dist. v. Rodriguez, 411 U.S. 1, 51, 93 S.Ct. 

1278, 1306, 36 L.Ed.2d 16 (1973). As long as Ken-

tucky “rationally advances a reasonable and identifi-

able governmental objective, we must disregard” the 

existence of alternative methods of furthering the 

objective “that we, as individuals, perhaps would have 

preferred.” Schweiker v. Wilson, 450 U.S., at 235, 101 

S.Ct., at 1083. 
 

IV 
[6] We turn now to respondents' claim that one 

aspect of the involuntary commitment procedures 

violates procedural due process. We note at the outset 

that respondents challenge as violative of due process 

only those provisions of Kentucky's comprehensive 

involuntary commitment procedures that allow par-

ticipation in the proceedings by guardians and imme-

diate family members. See Ky.Rev.Stat.Ann. §§ 

202B.140, 202B.160(3), 202B.230 (Michie 1991). 

Respondents claim that by allowing the participation 

of persons whose interests may be adverse to those of 

the individual facing possible involuntary commit-

ment, the statute “skews the balance” against the re-

tarded individual and therefore imposes a burden on 

him. Brief for Respondents 32-36. Both courts below 

apparently accepted this argument, almost without 

explanation. See 965 F.2d, at 113; 770 F.Supp., at 358. 
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In our view, the claim is without merit. 
 

We evaluate the sufficiency of this procedural 

rule under Mathews v. Eldridge, 424 U.S. 319, 96 

S.Ct. 893, 47 L.Ed.2d 18 (1976). There we held that 

determining the dictates of due process requires con-

sideration of three factors: 
 

“First, the private interest that will be affected by 

the official action; second, the risk of an erroneous 

deprivation*331 of such interest through the proce-

dures used, and the probable value, if any, of addi-

tional or substitute procedural safeguards; and finally, 

the Government's interest, including the function 

involved and the fiscal and administrative burdens that 

the additional or substitute procedural requirement 

would entail.” Id., at 335, 96 S.Ct., at 903. 
 

We think that application of the Mathews v. El-

dridge factors compels the conclusion that participa-

tion as parties by close relatives and legal guardians is 

not a deprivation of due process. Even if parents, close 

family members, or legal guardians can be said in 

certain instances to have interests “adverse to [those 

of] the person facing commitment,” 965 F.2d, at 113, 

we simply do not understand how their participation as 

formal parties in the commitment proceedings in-

creases “the risk of an erroneous deprivation,” 424 

U.S., at 335, 96 S.Ct., at 903, of respondents' liberty 

interest. Rather, for the reasons explained above, su-

pra, at 16, these parties often will have valuable in-

formation that, if placed before the court, will increase 

the accuracy of the commitment decision. Kentucky 

law, moreover, does not allow intervention by persons 

who lack a personal stake in the outcome of the adju-

dication. Guardians have a legal obligation to further 

the interests of their wards, and parents and other close 

relatives of a mentally retarded person, after living 

with and caring for the individual for 18 years or more, 

have an interest in his welfare that the State may ac-

knowledge. See Parham v. J.R., 442 U.S. 584, 

602-603, 99 S.Ct. 2493, 2504-2505, 61 L.Ed.2d 101 

(1979). For example, parents who for 18 **2649 years 

or longer have cared for a retarded child can face 

changed circumstances resulting from their own ad-

vancing age, when the physical, emotional, and fi-

nancial costs of caring for the adult child may become 

too burdensome for the child's best interests to be 

served by care in their home. There is no support 

whatever in our cases or our legal tradition for the 

“statist notion,” id., at 603, 99 S.Ct., at 2504, that the 

State's expertise and concern in these matters is so 

superior to that of parents and other close family 

members that the State must *332 slam the courthouse 

door against those interested enough to intervene. 

Finally, “the state has a legitimate interest under its 

parens patriae powers in providing care to its citizens 

who are unable ... to care for themselves,” as well as 

“authority under its police power to protect the 

community” from any dangerous mentally retarded 

persons. Addington, 441 U.S., at 426, 99 S.Ct., at 

1809. 
 

To be sure, if the additional parties involved in the 

proceedings favor commitment, their participation 

may increase the chances that the result of the pro-

ceeding will be a decision to commit. That fact, 

however, is beside the point. “The Due Process Clause 

does not ... require a State to adopt one procedure over 

another on the basis that it may produce results more 

favorable to” the party challenging the existing pro-

cedures. Medina v. California, 505 U.S. 437, 451, 112 

S.Ct. 2572, 2580, 120 L.Ed.2d 353 (1992). 
 

“The function of legal process, as that concept is 

embodied in the Constitution, and in the realm of 

factfinding, is to minimize the risk of erroneous deci-

sions. Because of the broad spectrum of concerns to 

which the term must apply, flexibility is necessary to 

gear the process to the particular need; the quantum 

and quality of the process due in a particular situation 

depend upon the need to serve the purpose of mini-

mizing the risk of error.” Greenholtz v. Inmates of 

Neb. Penal and Correctional Complex, 442 U.S. 1, 13, 

99 S.Ct. 2100, 2106, 60 L.Ed.2d 668 (1979). 
 

See also Fuentes v. Shevin, 407 U.S. 67, 97, 92 

S.Ct. 1983, 2002, 32 L.Ed.2d 556 (1972) (due process 

functions to “prevent unfair and mistaken depriva-

tions”). At least to the extent protected by the Due 

Process Clause, the interest of a person subject to 

governmental action is in the accurate determination 

of the matters before the court, not in a result more 

favorable to him. So long as the accuracy of the ad-

judication is unaffected, therefore, the Due Process 

Clause does not prevent a State from allowing the 

intervention of immediate family members and legal 

guardians,*333 even if in some instances these parties 

will have interests adverse to those of the subject of 

the proceedings. Neither respondents nor their amici 

have suggested that accuracy would suffer from the 

intervention allowed by Kentucky law, and as noted 
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above we think quite the opposite is true. 
 

Because allowing guardians and immediate fam-

ily members to participate as parties in commitment 

proceedings increases the accuracy of those proceed-

ings and implements the State's interest in providing 

family members a voice in the proceedings, without 

undermining those interests of the individual protected 

by the Due Process Clause, these Kentucky statutes do 

not run afoul of due process. “We deal here with issues 

of unusual delicacy, in an area where professional 

judgments regarding desirable procedures are con-

stantly and rapidly changing. In such a context, re-

straint is appropriate on the part of courts called upon 

to adjudicate whether a particular procedural scheme 

is adequate under the Constitution.” Smith v. Organ-

ization of Foster Families for Equality & Reform, 431 

U.S. 816, 855-856, 97 S.Ct. 2094, 2115, 53 L.Ed.2d 

14 (1977). 
 

V 
In sum, there are plausible rationales for each of 

the statutory distinctions challenged by respondents in 

this case. It could be that **2650 “[t]he assumptions 

underlying these rationales [are] erroneous, but the 

very fact that they are „arguable‟ is sufficient, on ra-

tional-basis review, to „immunize‟ the [legislative] 

choice from constitutional challenge.” Beach Com-

munications, 508 U.S., at 320, 113 S.Ct., at 2104, 

quoting Vance v. Bradley, 440 U.S., at 112, 99 S.Ct., 

at 950. 
FN4 

 
FN4. Under a previous version of Kentucky's 

laws relating to the commitment of the 

mentally retarded, application by the parents 

or guardian of a mentally retarded person for 

placement in a mental retardation treatment 

center was treated as a voluntary commit-

ment to which the procedural requirements of 

involuntary commitments were inapplicable. 
 

See Ky.Rev.Stat.Ann. § 202B.040 (Michie 

1982 and Supp.1986). In a previous deci-

sion, the Court of Appeals held that per-

sons committed upon application of par-

ents or guardians must be considered to 

have been admitted involuntarily. Doe v. 

Austin, 848 F.2d 1386, 1391-1392 (CA6 

1988). We denied Kentucky's petition for 

certiorari from this decision, 488 U.S. 967, 

109 S.Ct. 495, 102 L.Ed.2d 531 (1988), 

and Kentucky subsequently amended its 

statutes to remove this provision. In its 

brief, however, Kentucky again attacks 

this prior holding of the Court of Appeals. 

See Brief for Petitioner 20-28. Even were 

this issue not mooted by the repeal of the 

provision at issue, see, e.g., Department of 

Treasury v. Galioto, 477 U.S. 556, 

559-560, 106 S.Ct. 2683, 2685-2686, 91 

L.Ed.2d 459 (1986); Kremens v. Bartley, 

431 U.S. 119, 128-129, 97 S.Ct. 1709, 

1714-1715, 52 L.Ed.2d 184 (1977), it is 

not “fairly included” within the questions 

on which we granted certiorari, this Court's 

Rule 14.1(a). See Pet. for Cert. i. 
 

 *334 The judgment of the Court of Appeals for 

the Sixth Circuit is 
 

Reversed. 
 
Justice O'CONNOR, concurring in the judgment in 

part and dissenting in part. 
I agree with Justice SOUTER that Kentucky's 

differential standard of proof for committing the 

mentally ill and the mentally retarded is irrational and 

therefore join Part II of his opinion. I conclude, 

however, that there is a rational basis for permitting 

close relatives and guardians to participate as parties 

in proceedings to commit the mentally retarded but not 

the mentally ill. As the Court points out, there are 

sufficiently plausible and legitimate reasons for the 

legislative determination in this area. I also agree with 

the Court that allowing guardians and immediate 

family members to participate as parties in commit-

ment proceedings does not violate procedural due 

process. Like my colleagues, I would not reach the 

question whether heightened equal protection scrutiny 

should be applied to the Kentucky scheme. 
 
Justice BLACKMUN, dissenting. 

I join Justice SOUTER's dissenting opinion, for I 

agree with him that this statute is not even rational. I 

write separately*335 only to note my continuing ad-

herence to the view that laws that discriminate against 

individuals with mental retardation, Cleburne v. Cle-

burne Living Center, Inc., 473 U.S. 432, 455, 105 

S.Ct. 3249, 3262, 87 L.Ed.2d 313 (1985) (opinion of 

Marshall, J., joined by Brennan and BLACKMUN, 

JJ.), or infringe upon fundamental rights, Foucha v. 

Louisiana, 504 U.S. 84-86, 112 S.Ct. 1780, 
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1788-1789, 118 L.Ed.2d 437 (1992) (plurality opinion 

of WHITE, J., joined by BLACKMUN, STEVENS, 

and SOUTER, JJ.), are subject to heightened review. 
 
Justice SOUTER, with whom Justice BLACKMUN 

and Justice STEVENS join, and with whom Justice 

O'CONNOR joins as to Part II, dissenting. 
Because I conclude that Kentucky's provision of 

different procedures for the institutionalization of the 

mentally retarded and the mentally ill is not supported 

by any rational justification, I respectfully dissent. 
 

I 
To begin with, the Court declines to address Doe's 

argument that we should employ strict or heightened 

scrutiny in assessing the disparity of treatment chal-

lenged here.
FN1

 *336 While I may disagree with the 

Court's **2651 basis for its conclusion that this ar-

gument is not “properly presented,” ante, at 2642, I 

too would decline to address the contention that strict 

or heightened scrutiny applies. I conclude that the 

distinctions wrought by the Kentucky scheme cannot 

survive even that rational-basis scrutiny, requiring a 

rational relationship *337 between the disparity of 

treatment and some legitimate governmental purpose, 

which we have previously applied to a classification 

on the basis of mental disability, see Cleburne v. 

Cleburne Living Center, Inc., 473 U.S. 432, 446-447, 

105 S.Ct. 3249, 3257-3258, 87 L.Ed.2d 313 (1985), 

and therefore I need not reach the question of whether 

scrutiny more searching than Cleburne 's should be 

applied. 
FN2

 Cleburne was the most recent instance in 

which we addressed a classification on the basis of 

mental disability, as we did by enquiring into record 

support for **2652 the State's proffered justifications, 

and examining the distinction in treatment in light of 

the purposes put forward to support it. See id., at 450, 

105 S.Ct., at 3259. While the Court cites Cleburne 

once, and does not purport to overrule it, neither does 

the Court apply it, and at the end of the day Cleburne 's 

status is left uncertain. I would follow Cleburne here. 
 

FN1. Doe relies, first, on the nature of the 

right at stake, citing our decision last Term in 

Foucha v. Louisiana, 504 U.S. 71, 112 S.Ct. 

1780, 118 L.Ed.2d 437 (1992). There we 

were faced with an equal protection chal-

lenge to a Louisiana statute authorizing con-

tinued commitment of currently sane insanity 

acquittees under standards that were not ap-

plied to criminal convicts who had completed 

their prison terms or were about to do so. The 

insanity acquittee was kept incarcerated in a 

mental institution unless he could prove he 

was not dangerous, see La.Code 

Crim.Proc.Ann., Art. 657 (West Supp.1993), 

whereas “Louisiana law,” as Justice WHITE 

wrote, did “not provide for similar confine-

ment for other classes of persons who have 

committed criminal acts and who cannot later 

prove they would not be dangerous. Crimi-

nals who have completed their prison terms, 

or are about to do so, are an obvious and large 

category of such persons.... However, state 

law does not allow for th[e] continuing con-

finement [of criminals who may be unable to 

prove they would not be dangerous] based 

merely on dangerousness.... Freedom from 

physical restraint being a fundamental right, 

the State must have a particularly convincing 

reason, which it has not put forward, for such 

discrimination against insanity acquittees 

who are no longer mentally ill.” Foucha, 504 

U.S., at 85-86, 112 S.Ct. at 1788 (plurality 

opinion of WHITE, J., joined by BLACK-

MUN, STEVENS, and SOUTER, JJ.); see 

also id., at 88, 112 S.Ct. at 1790 (O'CON-

NOR, J., concurring in part and concurring in 

judgment) (“Although I think it unnecessary 

to reach equal protection issues on the facts 

before us, the permissibility of holding an 

acquittee who is not mentally ill longer than a 

person convicted of the same crimes could be 

imprisoned is open to serious question”). 

Because of the “ „massive curtailment of li-

berty‟ ” undoubtedly involved in involuntary 

civil commitment and institutionalization, 

see Vitek v. Jones, 445 U.S. 480, 491, 100 

S.Ct. 1254, 1262, 63 L.Ed.2d 552 (1980) 

(quoting Humphrey v. Cady, 405 U.S. 504, 

509, 92 S.Ct. 1048, 1052, 31 L.Ed.2d 394 

(1972)), Doe argues that heightened scrutiny 

applies under Foucha when those alleged to 

be mentally retarded are denied the protec-

tion afforded another “obvious and large 

category” of potential civil committees, those 

said to be mentally ill. 
 

Doe also argues that the discrimination 

here has a second aspect that justifies ap-

plication of strict or heightened scrutiny, in 

its classification on the basis of mental 

retardation. Although he recognizes that 
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this Court held in 1985 that retarded indi-

viduals are not a quasi-suspect class, see 

Cleburne v. Cleburne Living Center, Inc., 

473 U.S. 432, 442-447, 105 S.Ct. 3249, 

3255-3258, 87 L.Ed.2d 313 (1985), he 

argues that the subsequently enacted 

Americans With Disabilities Act of 1990 

(ADA) amounts to an exercise of Con-

gress's power under § 5 of the Fourteenth 

Amendment to secure the guarantees of the 

Equal Protection Clause to the disabled. 

See Katzenbach v. Morgan, 384 U.S. 641, 

651, 86 S.Ct. 1717, 1723, 16 L.Ed.2d 828 

(1966). The ADA includes findings that 

people with disabilities (among whom are 

included those with mental impairments 

that Doe argues include mental retardation, 

see 42 U.S.C. § 12102(2)(A) (1988 ed., 

Supp.III)) “are a discrete and insular mi-

nority who have been faced with restric-

tions and limitations, subjected to a history 

of purposeful unequal treatment, and re-

legated to a position of political power-

lessness in our society....” § 12101(a)(7). 

Doe argues that this and other findings, 

together with expressions of purpose con-

tained in the ADA, amount to a clear in-

dication from Congress “that all individu-

als with disabilities, including individuals 

with mental retardation should be treated 

as a suspect class.” Brief for Respondent 

29-30. 
 

FN2. This approach complies with “two of 

the cardinal rules governing the federal 

courts: one, never to anticipate a question of 

constitutional law in advance of the necessity 

of deciding it; the other never to formulate a 

rule of constitutional law broader than is re-

quired by the precise facts to which it is to be 

applied,” Brockett v. Spokane Arcades, Inc., 

472 U.S. 491, 501, 105 S.Ct. 2794, 2801, 86 

L.Ed.2d 394 (1985) (citations, internal quo-

tation marks, and brackets omitted), and is 

consistent with our past practice. See, e.g., 

Hooper v. Bernalillo County Assessor, 472 

U.S. 612, 618, 105 S.Ct. 2862, 2866, 86 

L.Ed.2d 487 (1985) (declining to decide 

whether to apply heightened scrutiny where 

classification failed rational-basis test); cf. 

Mississippi Univ. for Women v. Hogan, 458 

U.S. 718, 724, n. 9, 102 S.Ct. 3331, 3336, n. 

9, 73 L.Ed.2d 1090 (1982) (declining to de-

cide whether to apply strict scrutiny where 

classification could not survive heightened 

scrutiny). 
 

II 
Obviously there are differences between mental 

retardation and mental illness. They are distinct con-

ditions, they have different manifestations, they re-

quire different forms of care or treatment, and the 

course of each differs. It is without doubt permissible 

for the State to treat those who are mentally retarded 

differently in some respects from those who are 

mentally ill. The question here, however, is whether 

some difference between the two conditions rational-

ly*338 can justify the particular disparate treatment 

accorded under this Kentucky statute. 
 

The first distinction wrought by the statute is the 

imposition of a lesser standard of proof for involuntary 

institutionalization where the alleged basis of a need 

for confinement is mental retardation rather than 

mental illness. As the Court observes, four specific 

propositions must be proven before a person may be 

involuntarily institutionalized on the basis of mental 

retardation: “that: (1) [t]he person is a mentally re-

tarded person; (2) [t]he person presents a danger or a 

threat of danger to self, family, or others; (3) [t]he 

least restrictive alternative mode of treatment pre-

sently available requires placement in [a state-run 

institution]; and (4) [t]reatment that can reasonably 

benefit the person is available in [a state-run institu-

tion].” Ky.Rev.Stat.Ann. § 202B.040 (Michie 1991). 

At issue in this case is only the application of this 

provision to adults who have not been shown to be 

mentally retarded, but who are simply alleged to be. 

The subject of such a proceeding retains as full an 

interest in liberty as anyone else. The State of Ken-

tucky has deemed this liberty interest so precious that, 

before one may be institutionalized on the basis of 

mental illness, the statutory prerequisites must be 

shown “beyond a reasonable doubt.” § 202A.076(2). 
FN3

 However, when the allegation against the indi-

vidual is one of mental retardation, he is deprived of 

the protection of that high burden of proof. The first 

question here, then, is whether, in light of the State's 

decision to provide that high burden of proof in in-

voluntary commitment *339 proceedings where ill-

ness is alleged, there is something about mental re-

tardation that can rationally justify provision of less 

protection. 
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FN3. As the Court notes, the statutory pre-

requisites are substantially identical for 

commitment on the basis of illness and re-

tardation. Commitment on the ground of 

mental illness requires proof beyond a rea-

sonable doubt that an individual “is a men-

tally ill person: (1) [w]ho presents a danger or 

threat of danger to self, family or others as a 

result of the mental illness; (2) [w]ho can 

reasonably benefit from treatment; and (3) 

[f]or whom hospitalization is the least re-

strictive alternative mode of treatment pre-

sently available.” Ky.Rev.Stat.Ann. § 

202A.026 (Michie 1991). 
 

In upholding this disparate treatment, the Court 

relies first on the State's assertion that mental retarda-

tion is easier to diagnose than mental illness. It con-

cludes that the discrimination in burdens of proof is 

rational because the lessened “ „risk of error‟ ” re-

sulting from the higher burden of proof, see ante, at 

2644 (quoting Addington v. Texas, 441 U.S. 418, 423, 

99 S.Ct. 1804, 1807, 60 L.Ed.2d 323 (1979)), can be 

understood to offset a greater “ris[k] of an erroneous 

determination that the subject of a commitment pro-

ceeding has the condition in question” when the alle-

gation is one of mental illness rather than mental re-

tardation, ante, at 2643-2644. The Court reaches es-

sentially the same conclusion with respect to the 

second prerequisite, that the individual present a 

danger or threat of danger to himself or others. See 

ante, at 2644-2645 (a determination of dangerousness 

**2653 may be made with “more accura[cy]” with 

respect to the mentally retarded than the mentally ill). 
 

In concluding, however, that the demands of mi-

nimal rationality are satisfied if burdens of proof rise 

simply with difficulties of proof, the Court misun-

derstands the principal object in setting burdens. It is 

no coincidence that difficult issues in civil cases are 

not subject to proof beyond a reasonable doubt and 

that even the most garden variety elements in criminal 

cases are not to be satisfied by a preponderance of 

evidence. The reason for this is that burdens of proof 

are assigned and risks of error are allocated not to 

reflect the mere difficulty of avoiding error, but the 

importance of avoiding it as judged after a thorough 

consideration of those respective interests of the par-

ties that will be affected by the allocation. See Ad-

dington, 441 U.S., at 425, 99 S.Ct., at 1809. 

 
In a civil commitment proceeding, on the State's 

side of the balance, are the interests of protecting 

society from those posing dangers and protecting the 

ill or helpless individual from his own incapacities. 

Id., at 426, 99 S.Ct., at 1809. On the other *340 side, it 

is clear that “[i]n cases involving individual rights, 

whether criminal or civil, „[t]he standard of proof [at a 

minimum] reflects the value society places on indi-

vidual liberty,‟ ” id., at 425, 99 S.Ct., at 1809 (brackets 

in original and citation omitted), which encompasses 

both freedom from restraint and freedom from the 

stigma that restraint and its justifications impose on an 

institutionalized person, id., at 425-426, 99 S.Ct., at 

1808-1810. 
 

The question whether a lower burden of proof is 

rationally justified, then, turns not only on whether 

ease of diagnosis and proof of dangerousness differ as 

between cases of illness and retardation, but also on 

whether there are differences in the respective inter-

ests of the public and the subjects of the commitment 

proceedings, such that the two groups subject to 

commitment can rationally be treated differently by 

imposing a lower standard of proof for commitment of 

the retarded.
FN4

 The answer is clearly that they can 

not. While difficulty of proof, and of interpretation of 

evidence, could legitimately counsel against setting 

the standard so high that the State may be unable to 

satisfy it (thereby effectively thwarting efforts to sa-

tisfy legitimate interests in protection, care, and 

treatment), see id., at 429, 99 S.Ct., at 1811, that 

would at most justify a lower standard in the allegedly 

more difficult cases of illness, not in the easier cases of 

retardation. We do not lower burdens of proof merely 

because it is easy to prove the proposition at issue, nor 

do we raise them merely because it is difficult. 
FN5

 Nor 

do any other reasonably conceivable facts *341 cut in 

favor of the distinction in treatment drawn by the 

Kentucky statute. Both the ill and the retarded may be 

dangerous, each may require care, and the State's 

interest is seemingly of equal strength in each category 

of cases. No one has or would argue that the value of 

liberty varies somehow depending on whether one is 

alleged to be ill or retarded, and a mentally retarded 

person has as much to lose by civil commitment to an 

institution as a **2654 mentally ill counterpart, in-

cluding loss of liberty to “choos[e] his own friends and 

companions, selec[t] daily activities, decid[e] what to 

eat, and retai[n] a level of personal privacy,” among 

other things. Brief for American Association on 
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(AAMR Br.). We do not presume that a curtailment of 

the liberty of those who are disabled is, because of 

their disability, less severe than the same loss to those 

who are ill. Even if the individuals subject to invo-

luntary commitment proceedings previously had been 

shown to be mentally retarded, they would thus still 

retain their “strong,” legally cognizable interest in 

their liberty. Cf. Foucha, 504 U.S., at 88, 112 S.Ct., at 

1790 (O'CONNOR, J., concurring in part and con-

curring in judgment). Even assuming, then, that the 

assertion of different degrees of difficulty of proof 

both of mental illness and mental retardation and of 

the dangerousness inherent in each condition is true 

(an assertion for which there is no support in the 

record), it lends not a shred of rational support to the 

decision to discriminate against the retarded in allo-

cating the risk of erroneous curtailment of liberty. 
 

FN4. In addition to the two prerequisites 

mentioned in the text, the State must also 

prove that commitment would be beneficial 

and the least restrictive alternative method of 

treatment. The Court does not contend that 

there is any rational justification for imposi-

tion of a lowered burden of proof with re-

spect to these prerequisites for institutiona-

lization in those cases where the allegation is 

one of retardation and not illness. See ante, at 

2645. 
 

FN5. And indeed, to the extent Addington v. 

Texas, 441 U.S. 418, 99 S.Ct. 1804, 60 

L.Ed.2d 323 (1979), does discuss the diffi-

culty of diagnosing mental illness, see id., at 

429-430, 99 S.Ct., at 1811-1812, it supports 

use only of a lesser standard of proof because 

of the practical problems created by a sup-

posed “serious question as to whether a state 

could ever prove beyond a reasonable doubt 

that an individual is both mentally ill and 

likely to be dangerous,” id., at 429, 99 S.Ct., 

at 1811. Of course, in this case Kentucky has 

determined that the liberty of those alleged to 

be mentally ill is sufficiently precious that 

the State should assume the risk inherent in 

use of that higher standard. 
 

The Court also rests its conclusion on the view 

that “it would have been plausible for the Kentucky 

Legislature to believe that most mentally retarded 

individuals who are *342 committed receive treatment 

that is ... less invasive tha[n] that to which the mentally 

ill are subjected.” Ante, at 2646. Nothing cited by the 

Court, however, demonstrates that such a belief would 

have been plausible for the Kentucky Legislature, nor 

does the Court's discussion render it plausible now. 

Cf. United States Railroad Retirement Bd. v. Fritz, 

449 U.S. 166, 179, 101 S.Ct. 453, 461, 66 L.Ed.2d 368 

(1980) (under rational-basis scrutiny disparate treat-

ment must be justified by “plausible reasons”). One 

example of the invasiveness to which the Court refers 

is the use of (and the results of the administration of) 

psychotropic drugs. I take no exception to the propo-

sition that they are extensively used in treating mental 

illness. See ante, at 2645-2646 (citing authorities for 

the proposition that drugs are used in treating mental 

illness). Nor do I except to the proposition that the 

appropriate and perhaps characteristic response to 

mental retardation, but not to mental illness, is that 

kind of training in the necessities of self-sufficiency 

known as “habilitation.” See ante, at 2645 (citing 

authorities describing such training). 
 

Neither of these propositions tells us, however, 

that the same invasive mind-altering medication pre-

scribed for mental illness is not also used in respond-

ing to mental retardation. And in fact, any apparent 

plausibility in the Court's suggestion that “the men-

tally retarded in general are not subjected to th[is] 

medical treatmen[t],” ibid., dissipates the moment we 

examine readily available material on the subject, 

including studies of institutional practices affecting 

the retarded comparable to those studies concerning 

the treatment of mental illness cited by the Court. One 

recent examination of institutions for the mentally 

retarded in Kentucky's neighboring State of Missouri, 

for example, found that 76% of the institutionalized 

retarded receive some type of psychoactive drug and 

that fully 54% receive psychotropic drugs. See Intag-

liata & Rinck, Psychoactive Drug Use in Public and 

Community Residential Facilities for Mentally Re-

tarded Persons, 21 Psychopharmacology Bull. 268, 

272-273*343 (1985). Another study, this one national 

in scope, found that 38% of the residents of institu-

tions for the mentally retarded receive psychotropic 

drugs. See Hill, Balow, & Bruininks, A National 

Study of Prescribed Drugs in Institutions and Com-

munity Residential Facilities for Mentally Retarded 

People, 21 Psychopharmacology Bull. 279, 283 

(1985). “Surveys conducted within institutions [for 

the mentally retarded] have generally shown preva-

lences in the range of 30% to 50% of residents re-
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ceiving psychotropic drugs at any given time.” Aman 

& Singh, Pharmacological Intervention, in Handbook 

of Mental Retardation 347, 348 (J. Matson & **2655 

J. Mulick eds., 2d ed. 1991) (hereinafter Handbook of 

Mental Retardation). 
 

Psychotropic drugs, according to the available 

material, are not only used to treat the institutionalized 

retarded, but are often misused. Indeed, the findings of 

fact by a United States District Court in North Caro-

lina, another State nearby Kentucky, show that in three 

hospitals, 73% of persons committed as mentally 

retarded were receiving antipsychotic drugs. Less than 

half of these individuals had been diagnosed as men-

tally ill as well as mentally retarded following their 

commitment on the latter ground. See Thomas S. v. 

Flaherty, 699 F.Supp. 1178, 1187 (WDNC 1988), 

aff'd, 902 F.2d 250 (CA4), cert. denied, 498 U.S. 

951-952, 111 S.Ct. 373, 112 L.Ed.2d 335 (1990). The 

District Court found that the institutionalized retarded 

plaintiffs “have been seriously endangered and injured 

by the inappropriate use of antipsychotic drugs.” 

Flaherty, supra, at 1186. See also Halderman v. 

Pennhurst State School Hospital, 446 F.Supp. 1295, 

1307-1308 (EDPa.1977), aff'd, 612 F.2d 84 (CA3 

1979), rev'd on other grounds, 451 U.S. 1, 101 S.Ct. 

1531, 67 L.Ed.2d 694 (1981) (discussing evidence that 

51% of the residents of a state institution for the 

mentally retarded received psychotropic drugs though 

less than one-third of those who received the drugs 

were monitored to determine the effectiveness of the 

treatment); Bates, Smeltzer, & Arnoczky, Appropriate 

and Inappropriate Use of Psychotherapeutic *344 

Medications for Institutionalized Mentally Retarded 

Persons, 90 Am.J. Mental Deficiency 363 (1986) 

(finding that between 39% and 54% of medications 

prescribed to mentally retarded persons are inappro-

priate for the conditions diagnosed). 
 

These facts are consistent with a law review study 

of drugs employed in treating retardation, which ob-

served that the reduction in the need for institutional 

staff resulting from the use of sedating drugs has 

promoted drug use in responding to retardation despite 

“frightening adverse effects [including the suppres-

sion of] learning and intellectual development.” 

Plotkin & Gill, Invisible Manacles: Drugging Men-

tally Retarded People, 31 Stan.L.Rev. 637, 638 

(1979). There being nothing in the record to suggest 

that Kentucky's institutions are free from these prac-

tices, and no reason whatever to assume so, there 

simply is no plausible basis for the Court's assumption 

that the institutional response to mental retardation is 

in the main less intrusive in this way than treatment of 

mental illness. 
 

The Court also suggests that medical treatment 

for the mentally retarded is less invasive than in the 

case of the mentally ill because the mentally ill are 

subjected to psychiatric treatment that may involve 

intrusive enquiries into the patient's innermost 

thoughts. See ante, at 2645. Again, I do not disagree 

that the mentally ill are often subject to intrusive 

psychiatric therapy. But the mentally retarded too are 

subject to intrusive therapy, as the available material 

on the medical treatment of the mentally retarded 

demonstrates. The mentally retarded are often sub-

jected to behavior modification therapy to correct, 

among other things, anxiety disorders, phobias, 

hyperactivity, and antisocial behavior, therapy that 

may include aversive conditioning as well as forced 

exposure to objects that trigger severe anxiety reac-

tions. See McNally, Anxiety and Phobias, in Hand-

book of Mental Retardation 413-423; Mulick, Ham-

mer, & Dura, Assessment and Management of Anti-

social and Hyperactive Behavior, in *345 Handbook 

of Mental Retardation 397-412; Gardner, Use of Be-

havior Therapy with the Mentally Retarded, in Psy-

chiatric Approaches to Mental Retardation 250-275 

(F. Menolascino ed. 1970). Like drug therapy, psy-

chiatric therapy for the mentally retarded can be, and 

has been misused. In one recent case, a Federal Dis-

trict Court found that “aversive procedures [including 

seclusion and physical restraints were] being inap-

propriately used with no evidence for their effective-

ness and no relationship between the choice of the 

procedure and the analysis of the cause of the prob-

lem[,]**2656 ... plac[ing] clients at extreme risk for 

maltreatment.” Lelsz v. Kavanagh, 673 F.Supp. 828, 

850 (NDTex.) (internal quotation marks and citation 

omitted), rev'd on unrelated grounds, 824 F.2d 372 

(CA5 1987). Invasive behavior therapy for the men-

tally retarded, finally, is often employed together with 

drug therapy. See McNally, supra, at 413-423; Mu-

lick, Hammer, & Dura, supra, at 397-412. 
 

The same sorts of published authorities on which 

the Court relies, in sum, refute the contention that 

“[t]he prevailing methods of treatment for the men-

tally retarded, as a general rule, are much less invasive 

than are those given the mentally ill.” Ante, at 2645.
FN6

 

The available literature indicates that psychotropic 
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drugs and invasive therapy are routinely administered 

to the retarded as well as the mentally *346 ill, and 

there are no apparent differences of therapeutic re-

gimes that would plausibly explain less rigorous 

commitment standards for those alleged to be men-

tally retarded than for those alleged to be mentally 

ill.
FN7 

 
FN6. I also see little point in the Court's ex-

cursion into the historical difference in 

treatment between so-called “idiots,” and 

so-called “lunatics.” See ante, at 2646. 

Surely the Court does not intend to suggest 

that the irrational and scientifically unsup-

ported beliefs of pre-19th-century England 

can support any distinction in treatment be-

tween the mentally ill and the mentally re-

tarded today. At that time, “lunatics” were 

“[s]een as demonically possessed or the 

products of parental sin [and] were often 

punished or left to perish.” See S. Herr, 

Rights and Advocacy for Retarded People 9 

(1983). The primary purpose of an adjudica-

tion of “idiocy” appears to have been to 

“depriv[e] [an individual] of [his] property 

and its profits.” Id., at 10. Those without 

wealth “were dealt with like other destitute or 

vagrant persons through workhouses and 

houses of correction.” Id., at 11. 
 

FN7. Petitioner also argues that mental re-

tardation is different from most cases of 

mental illness in being a permanent condition 

that may require a lifetime of care. See Brief 

for Petitioner 31. But petitioner completely 

fails to explain how the permanence of the 

condition or the likely need of lifetime care 

can rationally justify a regime in which those 

alleged to require institutionalization based 

on mental retardation face a greater risk of 

erroneous curtailment of liberty than those 

who are alleged to require it based on mental 

illness. The distinction proffered by the State 

(accepting it to be factually accurate and not 

based merely on stereotype) cuts quite the 

other way. The possibility that a condition 

once thought to justify commitment will last 

a lifetime suggests that a person committed 

to an institution on the basis of mental re-

tardation is less likely to regain his liberty 

than one institutionalized on some other ba-

sis. If this could rationally justify any dis-

parity in commitment standards, it could only 

be in requiring stricter protection in mental 

retardation cases than in those based on 

mental illness, not the other way around. 
 

III 
With respect to the involvement of family mem-

bers and guardians in the commitment proceeding, the 

Court holds it to be justified by the fact that mental 

retardation “has its onset during a person's develop-

mental period,” while mental illness “may arise or 

manifest itself with suddenness only after minority.” 

Ante, at 2647-2648. The Court suggests that a men-

tally ill person's parents may have “ceased to provide 

care and support” for him well before the onset of 

illness, whereas parents are more likely to have re-

tained connection with a retarded son or daughter, 

whose “proper course of treatment” may depend on 

matters related to “observations made in a household 

setting.” Ante, at 2647. 
 

These suggested distinctions, if true, would ap-

parently not apply to guardians, whose legal obliga-

tions to protect the persons and estates of their wards 

would seem to require as much connection to the one 

class of people as to the other. *347 In any event, 

although these differences might justify a scheme in 

which immediate relatives and guardians were auto-

matically called as witnesses in cases seeking institu-

tionalization on the basis of mental retardation,
FN8

 

they are completely unrelated to those aspects of the 

statute to which Doe objects: permitting these imme-

diate relatives and guardians to be involved “as 

**2657 parties” so as to give them, among other 

things, the right to appeal as “adverse” a decision not 

to institutionalize the individual who is subject to the 

proceedings. Where the third party supports com-

mitment, someone who is alleged to be retarded is 

faced not only with a second advocate for institutio-

nalization, but with a second prosecutor with the ca-

pacity to call and cross-examine witnesses, to obtain 

expert testimony and to raise an appeal that might not 

otherwise be taken, whereas a person said to require 

commitment on the basis of mental illness is not. This 

is no mere theoretical difference, and my suggestion 

that relatives or guardians may support curtailment of 

liberty finds support in the record in this case. It in-

dicates that of the 431 commitments to Kentucky's 

state-run institutions for the mentally retarded during a 

period between 1982 and the middle of 1985, all but 
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one were achieved through the application or consent 

of family members or guardians. See Record, State's 

Answers to Plaintiff's First Set of Interrogatories 2, 17. 
 

FN8. Of course both guardians and relatives 

can already act as witnesses in each kind of 

proceeding subject only to the limitations of 

relevance and interest. 
 

The Court simply points to no characteristic of 

mental retardation that could rationally justify im-

posing this burden of a second prosecutor on those 

alleged to be mentally retarded where the State has 

decided not to impose it upon those alleged to be 

mentally ill. Even if we assumed a generally more 

regular connection between the relatives and guar-

dians of those alleged to be retarded than those said to 

*348 be mentally ill, it would not explain why the 

former should be subject to a second prosecutor when 

the latter are not. 
 

The same may be said about the Court's second 

suggested justification, that the mentally ill may have 

a need for privacy not shown by the retarded. Even 

assuming the ill need some additional privacy, and 

that participation of others in the commitment pro-

ceeding should therefore be limited “to the smallest 

group compatible with due process,” ante, at 

2647-2648, why should the retarded be subject to a 

second prosecutor? The Court provides no answer.
FN9 

 
FN9. I also note that the Court provides no 

support for its speculation that an adult who 

develops mental illness will have a greater 

need or desire for privacy in an involuntary 

commitment proceeding than an adult who is 

mentally retarded. 
 

Without plausible justification, Kentucky is being 

allowed to draw a distinction that is difficult to see as 

resting on anything other than the stereotypical as-

sumption that the retarded are “perpetual children,” an 

assumption that has historically been taken to justify 

the disrespect and “grotesque mistreatment” to which 

the retarded have been subjected. See Cleburne, 473 

U.S., at 454, 105 S.Ct., at 3261 (STEVENS, J., con-

curring) (internal quotation marks and citation omit-

ted). As we said in Cleburne, the mentally retarded are 

not “all cut from the same pattern: ... they range from 

those whose disability is not immediately evident to 

those who must be constantly cared for.” Id., at 442, 

105 S.Ct., at 3255. In recent times, at least when im-

posing the responsibilities of citizenship, our juri-

sprudence has seemed to reject the analogy between 

mentally retarded adults and nondisabled children. 

See, e.g., Penry v. Lynaugh, 492 U.S. 302, 338, 109 

S.Ct. 2934, 2957, 106 L.Ed.2d 256 (1989) (controlling 

opinion of O'CONNOR, J.) (not “all mentally retarded 

people ...-by virtue of their mental retardation alone, 

and apart from any individualized consideration of 

their personal responsibility-inevitably lack the cog-

nitive, volitional, and moral capacity to act with the 

degree of culpability associated with the death pe-

nalty”); see also id., at 340, 109 S.Ct., at 2958 (“re-

liance on mental *349 age to measure the capabilities 

of a retarded person for purposes of the Eighth 

Amendment could have a disempowering effect if 

applied in other areas of the law”). But cf. ante, at 

2648 (citing Parham v. J.R., 442 U.S. 584, 99 S.Ct. 

2493, 61 L.Ed.2d 101 (1979), a case about parents' 

rights over their minor children). When the State of 

Kentucky sets up its respective schemes for institu-

tionalization on the basis of mental illness and mental 

**2658 retardation, it too is obliged to reject that 

analogy, and to rest any difference in standards for 

involuntary commitment as between the ill and the 

retarded on some plausible reason. 
 

IV 
In the absence of any rational justification for the 

disparate treatment here either with respect to the 

burdens of proof or the participation of third parties in 

institutionalization proceedings, I would affirm the 

judgment of the Court of Appeals. Because of my 

conclusion, that the statute violates equal protection, I 

do not reach the question of its validity under the Due 

Process Clause. 
 
U.S.Ky.,1993. 
Heller v. Doe by Doe 
509 U.S. 312, 113 S.Ct. 2637, 125 L.Ed.2d 257, 61 

USLW 4728, 4 NDLR P 23 
 
END OF DOCUMENT 
 

 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1985133474&ReferencePosition=3261
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1985133474&ReferencePosition=3261
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1985133474
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1985133474&ReferencePosition=3255
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1985133474&ReferencePosition=3255
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1989094482&ReferencePosition=2957
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1989094482&ReferencePosition=2957
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1989094482&ReferencePosition=2958
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1989094482&ReferencePosition=2958
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1979135150
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1979135150














 
 

92 S.Ct. 251 Page 1 
404 U.S. 71, 92 S.Ct. 251, 30 L.Ed.2d 225 
(Cite as: 404 U.S. 71, 92 S.Ct. 251) 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

 
Supreme Court of the United States 

Sally M. REED, Appellant, 
v. 

Cecil R. REED, Administrator, etc. 
 

No. 70-4. 
Argued Oct. 19, 1971. 

Decided Nov. 22, 1971. 
 

Proceedings on separate petitions by mother and 

father of decedent for administration of decedent's 

estate. The Idaho Supreme Court, 93 Idaho 511, 465 

P.2d 635, reversed order of the District Court of the 

Fourth Judicial District and reinstated original order of 

the probate court which named the father administra-

tor of the estate. The mother appealed. The Supreme 

Court, Mr. Chief Justice Burger, held that Idaho sta-

tute which provides that as between persons equally 

qualified to administer estates males must be preferred 

to females, is based solely on a discrimination prohi-

bited by and is violative of the equal protection clause 

of the Fourteenth Amendment. 
 

Reversed and remanded. 
 

For opinion after remand see 493 P.2d 701. 
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The equal protection clause of the Fourteenth 

Amendment does not deny to states the power to treat 

different classes of persons in different ways; the 

clause does, however, deny to states the power to 

legislate that different treatment be accorded to per-

sons placed by statute into different classes on basis of 

criteria wholly unrelated to the objective of that sta-

tute. U.S.C.A.Const. Amend. 14. 
 
[4] Constitutional Law 92 3057 
 
92 Constitutional Law 
      92XXVI Equal Protection 
            92XXVI(A) In General 
                92XXVI(A)6 Levels of Scrutiny 
                      92k3052 Rational Basis Standard; 

Reasonableness 
                          92k3057 k. Statutes and other written 

regulations and rules. Most Cited Cases  
     (Formerly 92k213.1(2), 92k211) 
 

In order not to violate the equal protection clause, 

statutory classification must be reasonable, not arbi-

trary, and must rest on some ground of difference 

having fair and substantial relation to the object of 

legislation, so that all persons similarly circumstanced 

shall be treated alike. U.S.C.A.Const. Amend. 14. 
 
[5] Constitutional Law 92 3384 
 
92 Constitutional Law 
      92XXVI Equal Protection 
            92XXVI(B) Particular Classes 
                92XXVI(B)11 Sex or Gender 
                      92k3384 k. Property in general. Most 

Cited Cases  
     (Formerly 92k224(2), 92k224) 
 

To give mandatory preference to members of ei-

ther sex over members of the other, merely to ac-

complish the elimination of hearings on the merits on 

application for appointment to administer an estate, 

violates the equal protection clause of the Fourteenth 

Amendment; the choice may not lawfully be man-

dated solely on basis of sex. I.C. §§ 15-312, 15-314; 

U.S.C.A.Const. Amend. 14; Const.Idaho art. 1, § 1. 
 

**251 Syllabus 
FN* 

 

FN* The syllabus constitutes no part of the 

opinion of the Court but has been prepared by 

the Reporter of Decisions for the conveni-

ence of the reader. See United States v. De-

troit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 

282, 50 L.Ed. 499. 
 

*71 A mandatory provision of the Idaho probate 

code that gives preference to men over women when 

persons of the same entitlement class apply for ap-

pointment as administrator of a decedent's estate is 

based solely on a discrimination prohibited by and 

therefore violative of the Equal Protection Clause of 

the Fourteenth Amendment. 
 

 93 Idaho 511, 465 P.2d 635, reversed and re-

manded. 
Allen R. Derr, Boise, Idaho, for appellant. 
 
**252 Charles S. Stout, Boise, Idaho, for appellee. 
 
Mr. Chief Justice BURGER delivered the opinion for 

a unanimous Court. 
Richard Lynn Reed, a minor, died intestate in Ada 

County, Idaho, on March 29, 1967. His adoptive 

parents, who had separated sometime prior to his 

death, are the parties to this appeal. Approximately 

seven months after Richard's death, his mother, ap-

pellant Sally Reed, filed a petition in the Probate Court 

of Ada County, *72 seeking appointment as admini-

stratrix of her son's estate. 
FN1

 Prior to the date set for a 

hearing on the mother's petition, appellee Cecil Reed, 

the father of the decedent, filed a competing petition 

seeking to have himself appointed administrator of the 

son's estate. The probate court held a joint hearing on 

the two petitions and thereafter ordered that letters of 

administration be issued to appellee Cecil Reed upon 

his taking the oath and filing the bond required by law. 

The court treated §§ 15-312 and 15-314 of the Idaho 

Code as the controlling statutes and read those sec-

tions as compelling a preference for Cecil Reed be-

cause he was a male. 
 

FN1. In her petition, Sally Reed alleged that 

her son's estate, consisting of a few items of 

personal property and a small savings ac-

count, had an aggregate value of less than 

$1,000. 
 

Section 15-312 
FN2

 designates the persons who are 

entitled to administer the estate of one who dies in-
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testate. In making these designations, that section lists 

11 classes of persons who are so entitled and provides, 

in substance, *73 that the order in which those classes 

are listed in the section shall be determinative of the 

relative rights of competing applicants for letters of 

administration. One of the 11 classes so enumerated is 

‘(t)he father or mother’ of the person dying intestate. 

Under this section then appellant and appellee, being 

members of the same entitlement class, would seem to 

have been equally entitled to administer their son's 

estate. Section 15-314 provides, however, that 
 

FN2. Section 15-312 provides as follows: 
 

‘Administration of the estate of a person 

dying intestate must be granted to some one 

or more of the persons hereinafter men-

tioned, and they are respectively entitled 

thereto in the following order: 
 

‘1. The surviving husband or wife or some 

competent person whom he or she may re-

quest to have appointed. 
 

‘2. The children. 
 

‘3. The father or mother. 
 

‘4. The brothers. 
 

‘5. The sisters. 
 

‘6. The grandchildren. 
 

‘7. The next of kin entitled to share in the 

distribution of the estate. 
 

‘8. Any of the kindred. 
 

‘9. The public administrator. 
 

‘10. The creditors of such person at the time 

of death. 
 

‘11. Any person legally competent. 
 

‘If the decedent was a member of a partner-

ship at the time of his decease, the surviving 

partner must in no case be appointed admin-

istrator of his estate.’ 
 

‘(o)f several persons claiming and equally en-

titled (under s 15-312) to administer, males must be 

preferred to females, and relatives of the whole to 

those of the helf blood.’ 
 

In issuing its order, the probate court implicitly 

recognized the equality of entitlement of the two ap-

plicants under s 15-312 and noted that neither of the 

applicants was under any legal disability; the court 

ruled, however, that appellee, being a male, was to be 

preferred to the female appellant ‘by reason of Section 

15-314 of the Idaho Code.’ In stating this conclusion, 

the probate judge gave no indication that he had at-

tempted to determine the relative capabilities of the 

competing applicants to perform the functions inci-

dent to the administration of an estate. It seems clear 

the probate judge considered himself bound by statute 

to give preference to the male candidate over the fe-

male, each being otherwise ‘equally entitled.’ 
 

Sally Reed appealed from the probate court order, 

and her appeal was treated by the District Court of the 

Fourth Judicial District of Idaho as a constitutional 

attack on s 15-314. In dealing with the attack, that 

court held that the challenged **253 section violated 

the Equal Protection Clause of the Fourteenth 

Amendment 
FN3

 and was, therefore,*74 void; the 

matter was ordered ‘returned to the Probate Court for 

its determination of which of the two parties' was 

better qualified to administer the estate. 
 

FN3. The court also held that the statute vi-

olated Art. I, s 1, of the Idaho Constitution. 
 

This order was never carried out, however, for 

Cecil Reed took a further appeal to the Idaho Supreme 

Court, which reversed the District Court and reinstated 

the original order naming the father administrator of 

the estate. In reaching this result, the Idaho Supreme 

Court first dealt with the governing statutory law and 

held that under s 15-312 ‘a father and mother are 

‘equally entitled’ to letters of administration,' but the 

preference given to males by s 15-314 is ‘mandatory’ 

and leaves no room for the exercise of a probate 

court's discretion in the appointment of administrators. 

Having thus definitively and authoritatively inter-

preted the statutory provisions involved, the Idaho 

Supreme Court then proceeded to examine, and reject, 

Sally Reed's contention that s 15-314 violates the 
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Equal Protection Clause by giving a mandatory pre-

ference to males over females, without regard to their 

individual qualifications as potential estate adminis-

trators. 93 Idaho 511, 465 P.2d 635. 
 

[1] Sally Reed thereupon appealed for review by 

this Court pursuant to 28 U.S.C. § 1257(2), and we 

noted probable jurisdiction. 401 U.S. 934, 91 S.Ct. 

917, 28 L.Ed.2d 213. Having examined the record and 

considered the briefs and oral arguments of the parties, 

we have concluded that the arbitrary preference es-

tablished in favor of males by s 15-314 of the Idaho 

Code cannot stand in the face of the Fourteenth 

Amendment's command that no State deny the equal 

protection of the laws to any person within its juris-

diction. 
FN4 

 
FN4. We note that s 15-312, set out in n. 2, 

supra, appears to give a superior entitlement 

to brothers of an intestate (class 4) than is 

given to sisters (class 5). The parties now 

before the Court are not affected by the op-

eration of s 15-312 in this respect, however, 

and appellant has made no challenge to that 

section. 
 

We further note that on March 12, 1971, the 

Idaho Legislature adopted the Uniform Pro-

bate Code, effective July 1, 1972. Idaho 

Laws 1971, c. 111, p. 233. On that date, ss 

15-312 and 15-314 of the present code will, 

then, be effectively repealed, and there is in 

the new legislation no mandatory preference 

for males over females as administrators of 

estates. 
 

*75 [2] Idaho does not, of course, deny letters of 

administration to women altogether. Indeed, under s 

15-312, a woman whose spouse dies intestate has a 

preference over a son, father, brother, or any other 

male relative of the decedent. Moreover, we can ju-

dicially notice that in this country, presumably due to 

the greater longevity of women, a large proportion of 

estates, both intestate and under wills of decedents, are 

administered by surviving widows. 
 

Section 15-314 is restricted in its operation to 

those situations where competing applications for 

letters of administration have been filed by both male 

and female members of the same entitlement class 

established by s 15-312. In such situations, s 15-314 

provides that different treatment be accorded to the 

applicants on the basis of their sex; it thus establishes a 

classification subject to scrutiny under the Equal 

Protection Clause. 
 

[3][4] In applying that clause, this Court has 

consistently recognized that the Fourteenth Amend-

ment does not deny to States the power to treat dif-

ferent classes of persons in different ways.   Barbier v. 

Connolly, 113 U.S. 27, 5 S.Ct. 357, 28 L.Ed. 923 

(1885); Lindsley v. Natural Carbonic Gas Co., 220 

U.S. 61, 31 S.Ct. 337, 55 L.Ed. 369 (1911); Railway 

Express Agency v. New York, 336 U.S. 106, 69 S.Ct. 

463, 93 L.Ed. 533 (1949); McDonald v. Board of 

Election Commissioners, 394 U.S. 802, 89 S.Ct. 1404, 

22 L.Ed.2d 739 (1969). The Equal Protection Clause 

of that amendment **254 does, however, deny to 

States the power to legislate that different treatment be 

accorded to persons placed by a statute into *76 dif-

ferent classes on the basis of criteria wholly unrelated 

to the objective of that statute. A classification ‘must 

be reasonable, not arbitrary, and must rest upon some 

ground of difference having a fair and substantial 

relation to the object of the legislation, so that all 

persons similarly circumstanced shall be treated 

alike.’   Royster Guano Co. v. Virginia, 253 U.S. 412, 

415, 40 S.Ct. 560, 561, 64 L.Ed. 989 (1920). The 

question presented by this case, then, is whether a 

difference in the sex of competing applicants for let-

ters of administration bears a rational relationship to a 

state objective that is sought to be advanced by the 

operation of ss 15-312 and 15-314. 
 

In upholding the latter section, the Idaho Supreme 

Court concluded that its objective was to eliminate one 

area of controversy when two or more persons, 

equally entitled under s 15-312, seek letters of ad-

ministration and thereby present the probate court 

‘with the issue of which one should be named.’ The 

court also concluded that where such persons are not 

of the same sex, the elimination of females from con-

sideration ‘is neither an illogical nor arbitrary method 

devised by the legislature to resolve an issue that 

would otherwise require a hearing as to the relative 

merits * * * of the two or more petitioning relatives * * 

*.’ 93 Idaho, at 514, 465 P.2d, at 638. 
 

[5] Clearly the objective of reducing the workload 

on probate courts by eliminating one class of contests 

is not without some legitimacy. The crucial question, 

however, is whether s 15-314 advances that objective 
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in a manner consistent with the command of the Equal 

Protection Clause. We hold that it does not. To give a 

mandatory preference to members of either sex over 

members of the other, merely to accomplish the eli-

mination of hearings on the merits, is to make the very 

kind of arbitrary legislative choice forbidden by the 

Equal Protection Clause of the Fourteenth Amend-

ment; and whatever may be *77 said as to the positive 

values of avoiding intrafamily controversy, the choice 

in this context may not lawfully be mandated solely on 

the basis of sex. 
 

We note finally that if s 15-314 is viewed merely 

as a modifying appendage to s 15-312 and as aimed at 

the same objective, its constitutionality is not thereby 

saved. The objective of s 15-312 clearly is to establish 

degrees of entitlement of various classes of persons in 

accordance with their varying degrees and kinds of 

relationship to the intestate. Regardless of their sex, 

persons within any one of the enumerated classes of 

that section are similarly situated with respect to that 

objective. By providing dissimilar treatment for men 

and women who are thus similarly situated, the chal-

lenged section violates the Equal Protection Clause. 

Royster Guano Co. v. Virginia, supra. 
 

The judgment of the Idaho Supreme Court is re-

versed and the case remanded for further proceedings 

not inconsistent with this opinion. 
 

Reversed and remanded. 
 
U.S.Idaho 1971. 
Reed v. Reed 
404 U.S. 71, 92 S.Ct. 251, 30 L.Ed.2d 225 
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