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© Mr. Keith Petersen o ~ Ms. Ginny Brummels

SixTen and Associates ~ State Controller’s Office

3841 North Freeway Blvd., Suite 170 -Division of Accounting & Reporting

Sacramento, CA 95834 : 3301 C Street, Suite 500
Sacramento, CA 95816
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RE: Draft Staff Analysis and Revised Draft Parameters and Guidelines
Reporting Improper Governmental Activities, 02-TC-24
Education Code Section 87164
Statutes 2001, Chapter 416, Statutes 2002, Chapter 81
* Santa Monica Community College District, Claimant

Dear Mr. Petersen and Ms. Brummels:

The draft staff analysis and revised draft pa1 ameters and guidelines are enclosed for your review
and comment.

Written Comments

Any party or interested person may file written comments on the draft staff analysis and revised
draft parameters and guidelines by August 4, 2008. You are advised that comments filed with
the Commission are required to be simultaneously served on the other interested parties on the
mailing list, and to be accompanied by a proof of service. (Cal. Code Regs., tit. 2, § 1181.2.) If
you would like to request an extension of time to file comments, please refer to sectlon 1183.01,
subdivision (c)(1), of the Commission’s 1egulat1ons :

_ Hearmg

- The proposed parameters and guldehnes are set for heaung on September 26, 2008 The ﬁnal
staff analysis will be issued on or about September 12, 2008 Please let us know in advance if
you or a representative of your agency will testify at the hearing, and if other witnesses will
appear. If you would like to request postponement of the hearing, please refel to section

-'1183.01, subdivision (c)(2), of the Commission’s regulations.

Please contact Nancy Patton at (916) 323-3562 if you have any questlons
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ITEM

DRAFT STAFF ANALYSIS
| REVISED DRAFT PARAMETERS AND GUIDELINES

Educatron Code Sectrons 87164

Statutes 2001, Chapter 416
Statutes 2002, Chapter 81

Reporting Improper Governmental Actzvztzes (02-TC-24)
Santa Monica Community College District, Claimant

EXECUTIVE SUMMARY

On September 27, 2007, the Commission adopted a Statement of Decision on this test claim filed
by San Juan Unified School District and Santa Monica Community College District on
Education Code sections 44110 — 44114 and 87160 87164. These statutes address the
procedures used to protect kindergarten through 12" grade (K-12) and community college
employees and apphcants for employment from employees, officers, or administrators who
intentionally engage in acts of reprisal, or coercion against an employee or applicant for
employment who has disclosed improper governmental activity of the employer.-

If a K-12 or community college employee or applicant for employment is subject to acts of
reprisal for disclosing improper governmental activities, the test claim statutes allow the
employee or applicant for employment to file a complaint with local law enforcement agencies.
People that have been found to have engaged in retaliatory or coercive activities are subject to
civil and criminal liabilities, and punitive damages. Commiunity college employees and

. applicants for employment are provided the additional protection ¢ of being allowed to file their
complaint with the State Personnel Board, which then must conduct a hearlng or mvestlgatlon to

~ investigate and remedy these complalnts

The Commission found that the plain language of Educatlon Code sections 441 10 44114 does
not legally or practically compel K-12 school districts to engage in any state-mandated activities,
and thus, these statutes do not constitute a state-mandated pro gram subJ ect to article XIII B,
section 6 of the California Constitution. -

However, in regard to community college employees and applicants for employment, the

* Commission found that Education Code section 87164, subdivision (f) as added by Statutes
2001, chapter 416, and subdivision (c)(1) and (c)(2), as added and amended by Statutes 2002,
chapter 81, impose the following reimbursable state-mandated activities upon community

college districts when an employee or applicant for employment files a complaint with the State

Personnel Board alleging retaliation, acts of reprisal, or similar i improper acts prohibited by
Educatron Code section 87163:
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e Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
~ State Personnel Board, set forth in California Code of Regulations, title 2,
sections 56—57.4. This includes serving the employee or applicant for employment and
the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed. Code § 87164,
-subd. (c)(l), as added and amended by Stats. 2002, ch. 81).

. Beginning January 1, 2003 pay for all costs associated with the State Personnel Board
hearing regarding a complaint filed by an employee or applicant for employment (Ed.
Code, § 87164, subd. (c)(2), as added and amended by Stats. 2002, ch. 81).

e Beginning January 1, 2002, if the State Personnel Board finds that a supervisor,
community college administrator, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the State Personnel Board’s decision in that individual’s official personnel file
(Ed. Code § 87164, subd. (t) as added by Stats. 2001, ch. 416).

Discussion

On October 9, 2007, the adopted Statement of Decision and draft parameters and guidelines were
issued for the costs incurred beginning January 1, 2003, for the reimbursable activities found in
Education Code section 87164, subdivision (c)(1) and (2), and beginning January 1, 2002, for the
reimbursable activities found in Education Code section 87164, subdivision (f).

On October 24, 2007; claimant filed comments on staff’s draft parameters and guidelines.
Claimant objects to the description in the parameter and guidelines of the reimbursable activities
found in Education Code section 87164, subdivision (c)(1) as beginning on January 1, 2003.
Claimant argues that subdivision (c)(1) was added as subdivision (c) in 2001 and thus was
effective January 1, 2002. In addition, claimant objects to the boilerplate language regarding
source documentation standards, indirect cost rate language, and record retentlon requirements,
and requests a response to these objections.

Objection to the description of the reimbursable activities

. The adopted Statement of Decxslon addresses the begmmng of the reimbursement period for the
mandated activities found in Education Code section 87164, subdivision (c)(1) (formerly
subdivision (c)). The Commission found that subdivision ()(1), as added by Statutes 2002,
chapter 81, imposes state-mandated activities beginning on January 1, 2003, as stated in the draft
parameters and guidelines. :

In addition, the Statement of Decision in Reporting Impraoper Governmental Activities -
(02-TC-24) is final, and the Comm1ssmn does not have jurisdiction to reconsider or amend the

Statement of Decision. . . ' o
L

! Claimant did not request reconsideration of the de0151on pursuant to Government Code section
17559 or challenge the decision in court. :
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- Objections to "“boilerplate” language in sections V. V. and VI of the parameters and guidelines

Within claimant’s objections to the boilerplate language, claimant states, “Unless there is some
- interest by the Commission to revisit these issues, the parameters and guidelines can proceed
since the boﬂerplate is consistent with past decrsmns :

Staff does not suggest ariy changes to the boﬂerplate language at this time. In addition, there isa.

- pending request from the State Controller’s Office to amend the boilerplate language. Staff .

recommends that all discussions about parameters and guidelines boilerplate occur when the
State Controller’s Office request is considered.

Staff Recommendation

Staff recommends that the Commission adopt the proposed parameters and guidelines as
- modified by staff, beginning on page 11.

Staff also recommends that the Commission authorize staff to make non-substantive, technical
corrections to the parameters and guidelines following the hearing.
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STAFF ANALYSIS
Claimant |
Santa Monica Commumty College District
Chronology

06/05/03 . Test Claim (02-TC-24) filed by San Juan Umﬁed School District and Santa
" . Monica Community College District :

09/27/07 " Commission hears test claun and adopts Statement of Dec1sxon
10/09/07 Statement of Decision, Draft Parameters and Guidelines (02-TC-24) issued
10/24/07 Claimant submits comments on Draft Parameters and Guidelines |

07/08/08 Draft staff analysis and draft parameters and guidelines issued

Background

Summary of the Mandate -

On September 27, 2007, the Commission adopted a Statement of Decision on this test claim filed
by San Juan Unified School District and Santa Monica Community College District on
Education Code sections 44110 — 44114 and 87160 — 87164. These statutes address the
procedures used to protect kindergarten through 121 grade (K-12) and community college
employees and applicants for employment from employees, officers, or administrators who
intentionally engage in acts of reprisal, or coercion against an employee or applicant for
employment who has disclosed improper governmental activity of the employer.

If a K-12 or community college employee or applicant for employment is subject to acts of
reprisal for disclosing improper governmental activities, the test claim statutes allow the
employee or applicant for employment to file a complaint with local law enforcement agencies.
People that have been found to have engaged in retaliatory or coercive activities are subject to
civil and criminal liabilities, and punitive damages. Community college employees and
applicants for employment are provided the additional protection of beirig allowed to file their
complaint with the State Personnel Board; which then must conduct a heanng or 1nvest1gat10n to .
" investigate and remedy these complaints. : '

The Commission found that the plain language of Education Code sections 44110 — 44114 does
not legally or practically compel K-12 school districts to engage in any state-mandated activities,
‘and thus, these statutes do not constitute a state-mandated program subject to article XIIB,

~ section 6 of the California Constitution.

However, in regard to community college employees and applicants for employment the
Commission found that Education Code section 87164, subdivision (f) as added by Statutes
2001, chapter 416, and subdivision (c)(1) and (c)(2), as added and amended by Statutes 2002,
chapter 81, impose the followirig reimbursable state-mandated activities upon community
college districts when an employee or applicant for employment files a complaint with the State
Personnel Board alleging retaliation, acts of reprisal, or similar improper acts prohibited by
Education Code section 87163:
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. Beglnmng January 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board, set forth in California Code of Regulations, title 2, '
sections 56—57.4. This includes serving the employee or applicant for employment and
the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed Code, § 87 164,
+ subd. (c)(1), as added and amended by Stats. 2002, ch. 81).

o Begmmng J anuary 1, 2003 pay for all costs associated with the State Personnel Board
hearing regarding a complamt filed by an employee or applicant for employment (Ed.
Code, § 87164, subd. (c)(2), as added and amended by Stats. 2002, ch. 81).

o Beginning January 1, 2002, if the State Personnel Board finds that a supervrsor,
community college adm1mstrator or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the State Personnel Board’s decision in that individual’s ofﬁ01a1 personnel file °
(Ed. Code, § 87164, subd. (), as added by Stats. 2001 ch. 416).

Procedural Background - ' ’

‘On October9, 2007, the adopted Statement of Decision and draft parameters and guidelines were

issued for the costs incurred beginning January 1, 2003, for the reimbursable activities found in
Education Code section 87164, subdivision (c)(1) and (2), as added and amended by

Statutes 2002, chapter 81; and beginning January 1, 2002, for the reimbursable activities found
in Education Code section 87164, subdivision (f), as added by Statutes 2001, chapter 416. 2

Claimant comments on the proposed parameters and guidelines

On.October 24, 2007, claimant Santa Monica Community College District filed comments on
staff’s proposed parameters and guidelines. 3

Ob]ectlon to the description of the reimbursable activifies’ .

With respect to the description of the relmbursable act1v1t1es specifically for the reimbursable 7

 activities found in Education Code section 87164, subdivision (c)(1), claimant argues,
“[s]ubdivision (c)(1) was added as subdivision (c) by Chapter 416, Statutes of 2001, and is thus
* effective January 1, 2002 not 2003, as mdrcated in the’ proposed parameters and guldehnes

(Original emphasis. )

Objections to “boilerplate” language in sections IV, V, and VI of the parameters and guidelines

Claimant objects to the boilerplate language regarding source documentation standards, indirect
cost rate language, and record retention requirements, and request a response to these objections. -
Regarding source documentation language, claimant states the followmg

For the record and preservation of appeal rights, the test claimant objects to the
boilerplate language regarding source documents, contemporaneous documents

2 Exhibit A.
} Exhibit B.
‘1d atp.l.
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and corroborating evidence. It is a standard of general application without
independent statutory or regulatory basis. It is a standard which generally
exceeds the documentation methods utilized in the usual course of business for
local agencies and the standard required for substantiation of the use of, or
application for, other state ‘funds by local agencies. It is a standard imposed
retroactively upon claimants without prior notice. These and other objections
were made before by local agency representatives in previous Commission

" proceedings. Notwithstanding, the standard has been adopted by the Commission
as boilerplate for parameters and guidelines. Unless there is some interest by the
commission to revisit these issues, the parameters and guidelines can proceed
since the boiler plate is consistent with past decisions.’

Similar arguments are raised about the indirect cost rate language and record retention
requlrements

Discussion
Objection to the description of the reimbursable activities

Education Code section 87164, subdivision (c)(1), as added and amended by Statutes 2002,
chapter 81, requires that a State Personnel Board hearing regarding a written complaint by a
community college employee or applicant for employment alleging reprisal or retaliation for
disclosing improper governmental- activity to “be conducted in accordance with ... the rules of
practice and procedure of the State Personnel Board.” These rules of practice and procedure, set
forth by California Code of Regulations, title 2, sections 56-57.4, require community college
districts to cooperate fully with the State Personnel Board executive officer or 1nvest1gator
during an investigation or be subject to dlsclphnary action for impeding the investigation.® In
addition, State Personnel Board investigators are given the authority to administer oaths,
subpoenas, and require the attendance of witnesses and the production of books or papers, and
cause witness depositions pursuant to Government Code section 18671.” If the State Personnel
Board initiates an informal hearing, rather than an investigation, each named respondent to the
complaint is required to serve on the complaining applicant and file with the State Personnel
Board a writtenfrespon'se to the complaint addressing the allegations contained in the complaint.
During the informal hearing the administrative law judge conducting the hearing shall have full
authority to question witnesses, inspect decuments, visit state facilities in furthérance of the
hearing, and otherwise conduct the hearing in a manner and to the degree he or she deems '
appropriate. 8 : :

As a result, the Statement of Decision in Reportzng Improper Governmental Activities
: (02-TC 24), on page 27, concludes: - : R

_ 5 Id. atp. 2- 3
6 California Code of Regulations, title 2, section 56.3, Reglster 2006 No. 10 (March 10, 2006).

7 Ibid. Government Code section 18678 provides that a failure to appear and testify or to
produce books or papers pursuant to a State Personnel Board subpoena issued pursuant to State
Personnel Board regulatlons constltutes a misdemeanor.

8 Cahforma Code of Regulatlons title 2, section 56.4, Reglster 2006, No 10 (March 10, 2006)
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... that Education Code section 87164, subdivision (f), as added by Statutes 2001,
chapter 416, and subdivisions (c)(1), and (c)(2), as added and amended by

Statutes 2002, chapter 81, constitutes a reimbursable state-mandated program on.
community colleges within the meaning of article XIII B, section 6 of the
California Constitution, and government Code section 17514, for the following
specific new activities when'an employee or apphcant for employment files a
complalnt with the State Personnel Board

e Begmmng Januat:v 1, 2003 fully comply with tie rules of practlce and
procedure of the State Personnel Board. This includes serving the
employee or applicant for employment and the State Personnel Board with
a written response to the applicant for employment’s complaint addressing
the allegations, and responding to investigations or attending hearings, and
producing documents during investigations or hearings (Ed. Code, §

~ 87164, subd. (c)(1)). (Emphasis added.)

Claimant has not requested any act1v1t1es beyond the activities approved by the Comm1ssxon in
Subdivision (c) by chapter 416 S'tatutes of 2001 and is thus effectlve J. anuary 1, 2002, not 2003,
as indicated in the proposed parameters and guidelines.” »9

The Statement of Decision, on pages 20 through 22, thoroughly addressed the beginning of the
reimbursement period for the mandated activities found in Education Code section 87164,
subdivision (c)(1) (formerly subdivision (c)). The Commission found that former

subdivision (c), as amended by Statutes 2001, chapter 416, did not impose state-mandated
activities upon community college districts, while subdivision (c)(1), as added by Statutes 2002,
chapter 81 (eff. Jan. 1, 2003) did impose state-mandated act1v1t1es The Statement of Decision

states the following:

- Education Code section 87164, subdivision (c), as amended in 2001 (Stats. 2001,
_:"ch. 416), effective January 1, 2002, provided in relevant part:

The State Personnel Board shall initiate a hearing or investigation
of a written complaint of reprisal or retaliation as prohibited by

Section 87163 within 10 working days of its submission. The
executive officer-of the State Personnel Board shall complete -
findings of the hearing or investigation within 60 working days
thereafter and shall provide a copy of the findings to the
complaining employee or applicant for employment with a public
-school employer and to the appropriate supervisors, administrator,

- of employer. This hearing shall be conducted in accordance w1th
Section 18671.2.of the Government Code.

Claimants contend that Education Code section 87164, subdivision (c) requires .
claimants to appear and participate in hearings and investigations initiated by the
State Personnel Board. However, the plain language of subdivision (c) indicates
only that the State Personnel Board shall initiate a hearing or investigation of a

? Exhibit B, p. 1.
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community college employee or applicant for employment’s complaint of -
reprisal. Government Code section 18671.2, which subdivision (c) incorporates
by reference, requires that the State Personnel Board be reimbursed for the entire
cost of hearings conducted by the hearing office pursuant to statutes administered
by the board, or by interagency agreement. Thus, the plain language of '
Education Code section 87164, subdivision (c), as amended in 2001, does not

. require community college districts to appear and participate in State Personnel

- Board hearings or investigations. Effective, August 14, 2002, the State
Personnel Board adopted California Code of Regulations, title 2, sections 56—
57.4, to implement whistleblower laws, including Education Code sections 87160
— 87164, These regulations address the participation of community college
districts in the State Personnel Board hearing and investigations processes,
however, these regulatlons have not been pled by claimants. Therefore, the
Commission makes no indépendent findings on the regulations.

Education Code section 87164 was amended again in 2002, replacmg
subdivision (c) with subdivisions (c)(1) and (c)(2). These amendments were
effective January 1, 2003, Education Code section 87164, subdivision (c)(1),
adds to subdivision (c) the language that the hearing shall be conducted in
accordance with “the rules of practice and procedure of the State Personnel
Board.” The rules of practice and procedure are set-forth by California Code of
Regulations, title 2, sections 56-57.4, which implement whistleblower laws,
including Education Code sections 87160.— 87164. The State Personnel Board
regulations provide that community college districts are required to cooperate
fully with the State Personnel Board executive officer or investigator during an -
investigation or be subject to disciplinary action for impeding the investigation.
The regulations provide that investigators shall have authority to administer oaths,
subpoena and require the attendance of witnesses and the production of books or
papers, and cause witness depositions pursuant to Government Code section

- 18671. If the State Personnel Board initiates an informal hearing, rather than an
investigation, each named respondent to the complaint is required to serve on the

ie.. - complaining applicant and file with the State Personnel Board a written response - - - - '

to the complaint addressing the allegations contained in the complaint. During. .
_the informal hearing the administrative law judge (ALJ) conducting the hearing
shall have full authority to question witnesses, inspect documents, visit state
facilities in furtherance of the hearing, and otherwise conduct thé hearing in a
manner and to the degree he or she deems appropriate. As a result, Education
Code section 87164, subdivision (c)(1), as added by Statutes 2002, chapter 81, - -
requires community college districts, beginning on January 1, 2003, to fully
comply with the rules of practice and procedure of the State Personnel Board.
This includes serving the employee or applicant for employment and the State
‘Personnel Board with a written response to the complaint addressing the
allegations contained therein for hearings, and responding to investigations or
attending hearings, and producing documents during investigations or hearings.

Claimants further contend that Education Code section 87164, subdivision (c), as
amended in 2001, requires community college districts to reimburse the State N
Personnel Board for all of the costs associated with its hearings. Education Code
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~ section 87164 subd1v151on (¢), provides that the hearing shall be conducted in
accordance with Government Code section 18671.2, which states that the State
'Personnel Board shall be reimbursed for the entire cost of hearings conducted by
the hearing office and that the State Personnel Board “may bill appropriate state
agencies for the costs incurred in conducting hearings involving employees of
those state agenczes » However, because community college districts are not
“state agencies,” and community college employees and applicants for
_ employment are not employees of “state agencies,” the State Personnel Board
does not have statutory authority to bill community college districts, under the
2001 statute. Thus, pursuant to the plain language of Education Code section
87164, subdivision (c), as amended in 2001, a community college district is not
required to reimburse the State Personnel Board for all of the costs of State
Personnel Board hearings resulting from a complaint brought by an employee
or applicant for employment with that community college district.

In 2002, Education Code section 87164 wassubstantively amended to add
rsubdlvrslon (c)(2), which spec1ﬁcally provides:

Notwithstanding Section 18671.2 of the Government Code .all
of the costs associated with hearings of the State Personnel Board

. shall be charged directly to the community college district that
employs the complaining employee, or with whom the
complaining applicant for employment has filed his or her
employment application. [Emphasis added.]

- Thus, the Commission finds that pursuant to the plain language of Educatmn
Code section 87164, subdivision (c)(2), effective January 1, 2003, a community

= college district is required to pay for all costs associated with a State Personnel

- ‘Board hearing as a result of complaints filed by employees or applicants for

. ~employment with that community college district. (Emphasis added.)

Thus, for the reasons discussed in the Statement of Decision the reimbursement period for the
relmbursable activities found in Education Code sectlon 87164 subdivision (c)(1) beglns on

The Comrmssmn S Statement of Dec131on is ﬁnal since the clalrnant d1d not request _
reconsideration of the decision pursuant to Government Code section 17559 or challenge the
decision in court. Thus, the Comm1ss1on does not have jurisdiction to change 1ts prior final
decision.

Summa 0 Mandat _

This section of the parameters and guidelines has been amended to clarlfy the findings of the
Statement of Decision and to specify the title and sections of the California Code of Regulations
that set forth the rules of practice and procedure of the State Personnel Board. '

Period of Reimbursement

Language regarding estimated claims in this section of the parameters and guidelines has also
been stricken in the proposed parameters and guidelines. On February 16, 2008, Statutes 2008,
chapter 6 (ABX3 8) became effective and repealed the authority for eligible claimants to file and

~ be paid for estimated reimbursement claims.
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In addition, this section of the parameters and guidelines has been amended -to spe01f$l the
beginning of the reimbursement periods for the reimbursable act1v1t1es 1mposed by Education
Code section 87164, subdivisions (c)(1), (c)(2), and (f). - :

Objections to “boilerplate” language in sections 1V, V, and VI of the parameters and guidelines

Claimant objects to the boilerplate language regarding source documentation standards, indirect
cost rate language, and record retention requirements, and requests a response to these
- objectioris. Regarding source documentation language, claimant states the following:

For the record and preservation of appeal rights, the test claimant objects to the
boilerplate language regarding source documents, contemporaneous documents
and corroborating evidence. It is d standard of general application without
independent statutory or regulatory basis. It is a standard which generally
exceeds the documentation methods utilized in the usual course of buisiness for
local agencies and the standard required for substantiation of the use of, or
application for, other state funds by local agencies. It is a standard imposed
retroactively upon claimants without prior notice. These and other objections
were made before by local agency. representatives in previous Commission
proceedings, Notwithstanding, the standard has been adopted by the Commission
as boilerplate for parameters and guidelines. 10

Similar arguments are raised about the indirect cost rate language and record retentlon
reqmrements t

With respect to these objections, claimant further stated the following: Unless there is some
interest by the Commission to revisit these issues, the f)arameters and guidelines can proceed
since the boilerplate is consistent with past decisions.”” (Emphasis added.)

Staff does not suggest any changes to the boilerplate language at this time. There is also a
pending request from the State Controller’s Office to amend the boilerplate language. Staff
recommends that all discussions about parameters and guidelines boilerplate occur when the
State Controller’s Office request is considered.

- Staff Recommendation

" Staff recommends that the Comrmss1on adopt the proposed parameters and guidelinesas -
modified by staff, beginning on page il.

Staff also recommends that the Commission authorize staff to make non-substantive, technical
corrections to the parameters and guidelines following the hearing.

19 Exhibit B, p. 2.
1 Id. at p.2-3.
2 mid
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REVISED DRAFT PARAMETERS AND GUIDELINES |
Education Code Section 87164

Statutes 2001, Ch‘apter 416
Statutes 2002, Chapter 81

- Reporting Improper Governmental Activities, 02-TC-24

Santa Monica Community College District, Claimant

1.  SUMMARY OF THE MANDATE

On September 27, 2007, the Commission on State Mandates (Comnussmn) adopted a Statement
of Decision on this test claim filed by Santa Monica Community College District on Education
Code sections 87160 — 87164. These statutes address the procedures used to protect communi
college employees and applicants for employment from employees, officers, or administrators
. who- intentionally engage in acts of reprisal, or coercion galnst an erhployee or apphcant for

_ emnlovment who has disclosed i improper oveinmental activity of the em lover.

If a community college employee or applicant for employment is subject to acts of reprlsal for

disclosing improper governmental activities, the test claim statutes allow the employee or
applicant for employment to file a complaint with local law enforcement agencies. People that
have been found to have engaged in retahatory or coercive act1v1t1es are subject to civil and
criminal liabilities, and punitive damages. In addition, community college emnlcwees and
am)hcants for emnlovment are allowed to file their comnlalnt with the. State Personnel Board,

which then must conduct a heanng or 1nvest1gat10n to 1nvest1gate and remedy these complaints.

The Commission found that Education Code section 87164, subdivision (f) as added by
Statutes 2001, chapter 416, and subdivisions (c)(1) and (c)(2), as added and amended by

Statutes 2002, chapter 81, impose the followlng reimbursable state-mandated activities upon

community college districts when an employee or applicant for employment files a complaln

with the State Personnel Board alleging retahatlon, acts of reprlsal, or s1m11ar 1mproper acts
. nroh1b1ted bv Educat1on Code sectlon 87163 : aim-legislati

¢ Beginning January 1, 2003, fully comply with the rules of practlce and procedure of the

State Personnel Board, set forth in California Code of Regulations, title 2, -
sections 56 — 57.4. This includes serv1ngthe employee or applicant for employment and

the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed Code, § 87164,
subd. (c)(1), as added and amended by Stats. 2002, ch. 81).

e Beginning January 1, 2003 pay for all costs associated with the State Personnel Board
hearing regarding a complaint filed by an employee-or applicant for employment (Ed
Code, § 87164, subd. (c)(2). as added and amended by Stats. 2002, ch. 81).
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X Begmmng January l 2002 1f the State Personnel Board finds that a superv1sor
community college administrator, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placinga
copy of the State Personnel Board’s decision in that individual’s official personnel file
(Ed. Code, § 87164, subd. (f), as added by Stats. 2001, ch. 416).

II. ELIGIBLE CLAIMANTS

Any community college district; Wl]lcl‘l incurs 1ncreased costs-as aresult of this mandate is
~ eligible to claim reimbursement.

III. PERIOD OF REIMBURSEMENT

Government Code section 17557, subdivision (e), states that a test claim shall be submitted on or
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The test
clalm was ﬁled on June 5 2003, estabhshmg eligibility —Thereforethe-costs-incurred-for

3t = e-eligible for relmbursement on or after July 1, 2001;-unless
: Se-spe t-the-Commission’s-Sta a. However, Education Code’
sectlon 87164 subd1v131ons c 1 'and )(2 Stats 2002 ch. 81 became effective on

. —Janum 1, 2003, Therefore costs mcurred for compliance with the mandated activities found in

subdivisions (c)(1) and (c)(2) are reimbursable on or after January 1, 2003. Education Code
~ section 87164, subdivision (f) ( ; v

Therefore, costs mcurred for compliance with the mandated act1v1t1es found in subd1v1s1on (f) are
reimbursable on or after January 1, 2002.

Actual costs for one ﬁscal year shall be 1ncluded in each clalm Estimated-costs-ofthe

: 5 able: Pursuant to Government
Code section 17561 subd1v1s1on (d)(l)(A) all clalms for relmbursement of initial fiscal year
costs shall be sibmitted to the State Controller within 120 days of the issuance date for the
claiming instructions.

If the total costs for a given fiscal year do not exceed $1,000, no reimbursement shall be allowed
except as otherwise allowed by Government Code section 17564.

Iv. REIMBURSABLE ACTIVITIES

~ Tobe ehg1ble for mandated cost reimbursement for any ﬁscal year, only actual costs may be.

' claimed. Actual costs are those costs actually incurred to implement the mandated activities.

- Actual costs muist be traceable and supported by source documents that show the validity of such
costs, when they were iricurred, and their relationship to the reimbursable activities. A'source
document is a document created at or near the same time the actual cost was incurred for the
event or activity in'question' Source documents may include, but are not limited to, employee’
time records or t1me lo gs, sign-in sheets, invoices, and recelpts : :

Evidence corroboratlng the source docurnents may include, but is ot limited to, worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, and declarations.
Declarations must include a certification or declaration stating, “I certify (or declare) under
penalty of perjury under the laws of the State of California that the foregoing is true and correct,”
and must further comply with the requirements of Code of Civil Procedure section 2015.5.
Evidence corroboratmg the source documents may mclude data relevant to the relmbursable

12 Draft Staff Analysis and P’s & G’s
Reporting Improper Governmental Activities (02-TC-24)




* activities otherwise in compliance with local, state, and federal government requirements.
However, corroborating documents cannot be substituted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable
activities identified below. Increased cost is limited to the cost of an activity that the claimant is
required to incur as a result of the mandate.

For each eligible claimant, the following activities are reimbursable when an employee or
applicant for éemployement filesa comphant with the State Personnel Board allegmg retahatlon
acts of reprisal, or similar improper acts prohibited by Education Code sectlon 87163:

o Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
 State Personnel Board, set forth in California Code of Regulations, title 2,
sections 56 — 57.4, This includes serving the employee or applicant for employment and
the State Personnel Board with a written response to the applicant for employment’s
complamt addressing the allegations, an and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed. Code § 87164,

subd. (c)(1), as added and amended by Stats. 2002, ch. 81).

T e Begmmng J anuary ‘1, 2003, pay for all costs associated with the State Personnel Board
- hearing regarding a complaint filed by an employee ot applicant for employment (Ed.
Code, § 87164, subd. (c)(2), as added and amended by Stats. 2002, ch. 81).

. Beginning January 1, 2002, if the State Personnel Board finds that a supervisor,

community college administrator, or public school employer has violated Education Code

section 87163, to make an entry into that individual’s official personnel file by placing a

copy of the State Personnel Board’s decision in that individual’s official personnel file
--(Ed. Code, § 87164, subd. (f), as.added by Stats. 2001, ch. 416). .

V. o CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable activity identified
in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must
be supported by source documentation as described in Section IV. Addltlonally, each
reimbursement claim must be filed ina tlmely manner. ° e

A Direct Cost Reportmg -

, Direct costs are those costs incurred speclﬁcally for the reimbursable activities. The followmg
~ direct costs are eligible for reimbursement.

1. Salaries and Benefits

_ Report each ernployee 1mplement1ng the reimbursable activities by name, _]Ob
classification, and productive hourly rate (total wages and related benefits divided by
prodictive hours). Describe the specific reimbursable activities performed and the hours
devoted to each reimbursable activity performed. : :

2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for the
putpose of the reimbursable activities. Purchases shall be claimed at the actual price
' aﬁer deducting discounts, rebates and allowances received by the claimant. Supphes
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that are w1thdrawn from mventory shall be charged on an approprlate and recogmzed |
method of costmg, consistently apphed

3, Contracted Services

Report the name of the contractor and services performed to implement the reimbursable
activities. Attach a copy of the contract to the claim. If the contractor bills for time and
materials, report the number of hours spent on the activities and all costs charged. If the

~ contract is a fixed pr1ce report the dates when services were performed and itemize all
costs for those services.

4, Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activities. The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for
purposes other than the reimbursable activities, only the pro-rata portion of the purchase
price used to implement the reimbursable activities can be claimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable activities.

- Include the date of travel, destination point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the
rules of the local jurisdiction. Report employee travel time according to the rules of cost .
element A.1, Salaries and Benefits, for each apphcable reimbursable activity.

B. Indlrect Cost Rates

Indirect costs are costs that have been incurred for common or joint purposes. These costs

benefit more than one cost objective and cannot be readily identified with a particular final cost
objective without effort disproportionate to the results achieved. After direct costs have been
determined and assigned to other activities, as appropriate, indirect costs are those remaining to
be allocated to benefited cost objectives. A cost may not be allocated as an indirect cost if any
other cost incurred for the same purpose, in like c1rcumstances, has been clalmed as a direct cost.

Indirect costs mclude (a) the md1rect costs orlgmatlng in each department or agency of the
governmental unit carrymg out state mandated programs, and (b) the costs of central
governmental services distributed through the central service cost allocatron plan and not
otherwise treated as direct costs.

Community colleges have the option of using: (1) a federally approved rate, utilizing the cost
accounting principles from the Office of Management and Budget Circular A-21; "Cost
Principles of Educational Institutions"; (2) the rate calculated on State Controller s Form FAM-
29C or(3)a7% indirect cost rate. '

VI RECORD RETENTION

Pursuant to Government Code section 17558.5, subdivision (a), a relmbursement claim for actual
costs filed by a local agency or school district pursuant to this chapter is subject to the initiation
of an audit by the Controller no later than three years after the date that the actual reimbursement

13 This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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claim is filed or last amended, whichever is later. However, if no funds are appropriated or no
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an audit shall commence to run from the date of initial payment
of the claim. In any case, an audit shall be completed not later than two years after the date that
the audit is commenced. All documents used to support the reimbursable activities, as described
" in Section IV, must be retained during the period subject to audit.. If an audit has been initiated
by the Controller during the period subject to aud1t the retention penod is extended until the
ultimate resolution of any audit fmdmgs :

VII. OFFSETTING REVENUES AND REIMBURSEMENTS

Any offsets the claimant experiences in the same program as a result of the same statutes or
executive orders found to contain the mandate shall be deducted from the costs claimed. In
addition, reimbursement for this mandate from any source, including but not limited to, service
fees collected, federal funds, and other state funds, shall be identified and deducted from this

claim.
"VIII. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopted parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs to be reimbursed. The claiming instructions shall be
_derived from the test claim decision and the parameters and guidelines adopted by the
Commission.

- Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming
instructions shall constitute a notice of the right of the local agencies and school districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

IX. REMEDIES BEFORE THE COMMISSION

“Upon request of a local agency or school district, the Commission shall review the claiming
instructions issued by the State Controller or any other authorized state agency for

- reimbursement of mandated costs pursuant to-Government Code section 17571. If the

" .Commission determines that-the claiming instructions do not conform to the parameters.and
guidelines, the Commission shall direct the Controller to modify the claiming instructions and
the Controller shall modify the claiming instructions to conform to the parameters and guidelines
as directed by the Commission.

~ In addition, requests may be made to amend parameters and guldehnes pursuant to Government
Code section 17557, subdivision (d), and California Code of Regulations, title 2, section 1183.2.

LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES -

The Statement of Decision is legally binding on all parties and provides the legal and factual
basis for the parameters and guidelines. The support for the legal and factual findings is found in
the administrative record for the test claim. The administrative record, including the Statement
of Decision, is on file with the Commission.
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STATE OF CALIFORNIA - ‘ : _ _ ARNOLD BCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES .
98O NINTH STREET, SUITE 300 . Exhibit A
SACRAMENTO, CA 86814 - - S 3

PHONE: (816) 323-3662 , S o . o , —
‘FAX: (816) 445-0278 - : '
E-mall: csminfo@osm.ca.gov

October 9, 2007 | | .
. Mr. Keith Petersen : * . Ms. Ginny Brummels
. SixTen and Associates - - . . - .. - State Coniroller’s Office -
- 3841 North Freeway Blvd., Suite 170 - " .  Division of Accounting & Reporl:ing

Sacramento, CA 95834 3301 C Street, Suite 500
: ' ' Sacramento, CA 95816

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

RE: Adopted Statement of Decision and Draft Parameters and Guidelines
Reporting Improper Governmental Activitles, 02-TC-24 s -
Education Code Sections 44110 — 44114, and 87160 - 87164
Statutes 2000, Chapter 531, Statutes 2001, Chapter 159,

Statutes 2001, Chapter 416, Statutes 2002, Chapter 81 s
* San Juan Unified School District and Santa Monica Community
College District, Claimants

Dear Mr. Petersen and Ms. Brummels:

‘The Commission on State Mandates adopted the attached Statement of Decision on

~ September 27, 2007. State law provides that reimbursement, if any, is subject to Commission
approval of parameters and guidelines for reimbursement of the mandated program, approval of
a statewide cost estimate, a specific legislative appropriation for such purpose, a timely-filed " -
claim for reimbursement, and subsequent review of the claim by the State Controller’s Office.

Following is 2 déscripﬁon of the responsibilities of all parties and of the Commission during the
parameters and guidelines phase.

o Draft Parameters and Guidelines: Pursuant to California Code of Regulations,
title 2, section 1183.12 (operative September 6, 2005), the Commission staff is expediting
the parameters and guidelines process by enclosing draft parameters and guidelinesto .
" assist the claimant. The proposed reimbursable activities are limited to those approved in - -

the Statement of Decision by the Commission.

¢ 'Claimant’s Review of Draft Parameters and Guidelines. Pursuant to California Code
- of Regulations, title 2, section 1183.12, subdivisions (b) and (c), the successful test
' claimant may file modifications and/or comments on the proposal with Commission staff .
by November 8, 2007. The claimant may also propose a reasonable reimbursement
methodology pursuant to Government Code section 17518.5 and California Code of
. Regulations, title 2, section 1183.13. The claimant is required to submit an original and

two (2) copies of written responses to the Commission and to simultaneously serve
copies on the state agencies and interested parties on the mailing list. '

s State Agencies and Interested Parties Comments. State agencies and interested parties
may submit recommendations and comments on staff’s draft proposal and the claimant’s
modifications and/or comments within 15 days of service. State agencies and interested

101




© parties are required to submit an original and two (2) copies of written responses or
rebuttals to the Commission and to simultaneously serve copies on the test claimant, state
agencies, and interested parties on the mailing list. The claimant and other interested
parties may submit written rebuttals. (See Cal. Code Regs tit; 2, §1183.11)

o Adoptlon of Parameters and Guidelines. After review of the draft parameters and
guidelines and all comments, Commission staff will recommend the adoption of an-
amended, modified, or supplemented version of staffs draft parameters and, guldelmes .
(See Cal. Code Regs., tit. 2, § 1183.14.)

Please contact Nancy Patton at (916) 323-3562 if you have any questions.

Sincerely,

Nuuin)

PAULA HIGASHI
| Executive Director

4

Enclosures
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~ BEFORETHE
COMMISSION ON STATE MANDATES -
© STATE OF CALIFORNIA

IN RE TEST CLAIM

Education Code Sectlons 44110 44114, and
87160 — 87164;

Statutes 2000, Chapter 531; Statutes 2001,
Chapter 159; Statutes 2001, Chapter 416;
Statutes 2002, Chapter 81;

. Filed on June 5, 2003,

By Sen Juan Unified School sttnct and
Santa Monica Community College District,
Claimants.

’ Case No.: 02-TC-24

Reporting Improper: Governmental Aatzvztzes

STATEMENT OF DECISION PURSUANT TO
GOVERNMENT CODE SECTION 17500 ET-
SEQ.; TITLE 2, CALIFORNIA CODE OF . v
REGULATIONS, DIVISION 2, CHAPTER 2.5.
ARTICLE7

(Adopz‘ed on September 27, 2007)

o : _STATEMENT OF DECISION
The attached Statement of Decision of the Commission on State Mandates is hereby adopted

. in the above-entitled matter

JWJ“MM

PAULA HIGASHLI, Exe ve Director
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* BEFORE THE .
- COMMISSION ON STATE MANDATES
.. STATE OF CALIFORNIA

“INRE TEST CLAIM:

Education Cods Sections 44110 - 44114, and

87160 — 87164; f

Statutes 2000, Chapter 531; Statutes 2001,
Chapter 159; Statutes 2001, Chapter 416; -
Statutes 2002, Chapter 81; :

. Case‘No.:, 02-TC-24 7 ) i .
Reporting Improper Governmenial Activities

STATEMENT OF DECISION PURSUANT TO .

“GOVERNMENT CODE SECTION 17500 ET

SEQ.; TITLE 2, CALIFORNIA CODE OF

- REGULATIONS, DIVISION 2, CHAPTER 2.5.

: o ARTICLE 7
Filed on June 5, 2003, A

By San Juan Unified School District and
Santa Monica Community College District,
Claimants.

(Adopted onSeptember 27, 2007)

STATEMENT OF DECISION

The Commission on State Mandates (“Commission™) heard and decided this test claim during 2
~ regularly scheduled hearing on September 27, 2007. Mr. Keith Petersen represented arid
appeared for thé claimant, Ms. Donna Férebee and Mr. Jonathan Lee appeared for the
Department of Finance, - .

The law applicable to the Commission’s determination of a reimbursable étate-mandated
program is article XTI B, section 6 of the California Constitution, Government Code
_section 17500 et seq., and related case law.

The Commiﬁ.éiog adopted the staff analysis at the h_eaﬁﬁé by a' v&t_é of 5 fd'Z"tO’ partially api:fd;)g -

- this test claim. ™

‘Summary of Finidings

This test claim was filed on June 5, 2003, by San Juan Unified School District &nd Santa Monica

Community College District regarding statutes that address the procedures used to protect
kindergarten through 12™ grade (K-12) and community college employees and applicants for

" employment from employees, officers, or administrators who intentionally engage in acts of
reprisal, or coercion against an employee or applicant for employment who has discloged
improper governmental activity of the employer. The test claim statutes are Education Code
sections 44110 — 44114 and 87160 — 87164, ’

If 2 K-12 or community college employee or applicant for employment is subject to acts of
reprisal for disclosing impropet governmental activities, the'test claim statutes allow the

employee or applicant for employment to file a complaint with local law enforcement agencies.

People that have been found to have engaged in retaliatory or coercive activities are subjectto. -
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civil and criminal liabilities, and pumtlve damages Community college employees and
applicants for employment are provided the additional protection of being allowed to file their
complaint with the State Personnel Board (SPB), which then must conduct a hearmg or
investigation to investigate and remedy these complaints,’

The Commission finds that the plain language of Education Code sections 44110 - 441 14 does’

- not legally or practically compel K-12 school districts to engage in any state-mandated aet1v1t1es, -

and thus, these statutes do not constitute.a state-mandated progrant sub_] ect to article XII B,
section 6 of the California Constitution,

However, in regard to community college employees and applicants for employment, the
Commission finds that Education Code section 87164 imposes the following reimbursable
state-mandated activities upon community college districts relating to the State Personnel Board
hearings required by Education Code section 87164:

» Beginning January 1, 2003, fully comply w1th the rules of practice and proeedure of the
State Personnel Board. This includes servirig the employee or applicant for employment
and the State Personnel Board with a written response to the applicant for employment’s-:
complaint addressing the allegations, and responding to investigations or attending

hearings, and producing documents during investigations or hearmgs (Ed. Code, § 87164,
subd. (c)(1)).

. ® Beginning January 1, 2003, pay for all costs assoorated with the State Personnel Board
hearing regarding a complaint filed by an employee or apphcant for employment (Ed.
Code, § 87164, subd. (c)(2)).

» Beginning: January 1, 2002; if the State Personnel Board finds that a supervisor,
community college admmstrator or public s¢hocl employet has violated-Education Code
section 87163, to make an entry into that individual’s official personnel file by placing a
copy-of the State Personnel Board’s decision in that individual’s official personnel file
(Ed. Code, § 87164, subd. (f)), . ' :

BACKGROUND

- Tlns test claJm addresses the procedures used to protect kmdergarten through 12t grade (K-12)
and community college employees and apphcants for employment from employees, officers, or
administrators who intentionally engage in acts of reprisal, or coercion against an,employee or

applicant for employment who has dmelosed 1mproper governmental activity of the employer.
- Test Clazm Statutes . -

"The legrslatwe mtent behmd the test claim statutes, Educatlon Code sections 441 10 < 441 14 and |
87160 — 87164, as added and amended in 2000, 2001, and 2002, is for K~12 and community
college employees' and applicants for employment to disclose improper governmental- dctivities.

- The test claim stahites define “improper governmental activifiés” as activities by an employee in

the performance of the employee s official dutles, whether within thé scope of the employee B

! Education Code section 44112, subdivision (a), defiries employee as “any person employed by
any public school employer except persons elested by poptilar vots, persons appainted by the

* Governor of this state, management employees, and confidential employees.” Education Code
section 87162, subdivision (a) construes this definition to include community college employees.
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duties or not, that violates state or federal law or regulatidﬂ; or that is economically wasteful, ot
involves gross misconduct, incompetency, or inefficiency.? B -

The Legislature enacted Statutes 2000, chapter 531, adding Education Code sections 44110 —
44114 and 87160 — 87164, which adopted and adapted existing “whistleblower protection” laws
to apply to K-12 school districts and community college districts. These statutes create-a crime
~ and establish a personal cause of action against a person who engages in acts of reprisal, ,
retaliation, threats, or coercion toward 2 K-12 or community college employee of applicant fot -

employment for dis_clo‘ijigl improper governmental activities.

Under the test claim statutes, K-12 and community college employees are prohibited from using
official authdtity to influence, intimidate, threaten, or coerce any person for the purpose of
interfering with the right of that person to make a protected disclosure. A K-12 or community
college employee or applicant for employment that files a written complaint with his/her
supervisor, school admiristrator, or employer alleging acts of reprisal, retaliation, threats, or
‘coercion for refusing to obey &n illegal order or for disclosing improper-governmental activities,

. may also file a complaint with local law enforcement within 12 months of the most recent act of
reprisal that is the subject of the complﬁant." A person who.intentionally:engages in acts of
‘reprisal, reteliation, threats, or coercion is subject to the criminal penalties of a fine up to $10,000-
and imprisonment for a period of no more than one year.” An employee, officer, or administrator
who engages in acts of reprisal, retaliation, threats, or coercion is also subject to discipline by
‘his/her employer.® If no disciplinary action is taken and it is determined that there is reasonable
cause t0 believe that an act of reprisal occurred, the local law enforcement agency may report the
nature and details of the activity to the governing board of the distriet,” - :

In addition to criminal and administrative sanctions, a person who engages in acts of reprisal,
threats, or coercion, is liable fot civil damages in an action brougght against him/her,® A court
may also order punitive danages and reasonable attorney’s fees.” The test claim statutes define

2 Bducation Code sections 44112, subdivisions (c)(1) and (2), and 87162, subdivisions (c)(1) and
2. _
3 Education Code sedtidns 44113.and: 87163. See Education Code sections-44112, subdivision
(¢), and 87162, subdivision (), defining “protected disclosure” as a good faith communication
‘that diseloses: (1) improper governmental activities, and (2) any condition that may significantly
‘threaten the health or safety of employees or the public for the purpose of remedying that
- condition. ' : _ 7
4 Education Code sections 44114, subdivision () and 87164, subdivision (), as added by
Statutes 2000, chapter 531, - - - R ST :
5 Bducation Code sections 44114, subdivisions (b), and 87164, subdivisions (b), as added by
Statutes 2000, chapter 531, : : _ : o
§ Ibid. -
7 Ibid. V | |
" 8 Bducation Code sections 44114, subdivisions (c), and 87164, subdivisions (c), as added by
Statutes 2000, chapter 531. _— '

? Ibid.
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“person” to melude “gny state or loeal govemment or any agency or mstru.mentallty of any of
the forgoing.”!® Asa result, K-12 school districts and community college districts are also
subject to a civil action for damages brought by an employee or applicant for employment under
the test claim statutes, : -

‘The test claim sta’cutes also provlde a shift in the burden of proof'i in any civil aetlon or

- administrative proeeedmg brought by an employee or apphcant for employment agamst an .

employer for violdtion of the statute, Specifically, once an employee or applicant for

- employment has demonstrated by a preporiderance of the evidence that the employee or
applicant’s disclosure of a supervisor, school administrator, or K-12/community college
employer’s improper governmental activity was a contributing factor in the alleged retaliatory
actions against thé employee or applicant for employment, the supervisor, school administrator,
or K-lZ/eommumty college employer has the burden of proof to demonstrate by clear and
convincing evidence that the allegsd retaliatory actions would have oceuitéd. for legltlmate _
reasons mdependent of the employee or applicarit for employment’s disclosute.”! In addition, if -
the supervisor, school administrator, or K-lZ/eommumty college employer fails to meet this
burden of proof in an-adverse action against-the-employee or:applicant for empleyment in any

- administrative review, challenge, or adjudication, the employes or applicant for employment

- shall have a complete affirmative defense in the adverse action,

Educatton Code sections 44114 and 87164 also prov1de that if the provisions of the code sections’
are in'conflict with the terms of a memorandim of understandmg (MOU) between the school
- district and its employees, the terms of the MOU are controllmg

Statutes 2001, chapter 159, seetwns 68 and 84 made technical changes to Edueatlon Code

sections 44114, subd1v1s1on (b), and 87164, subdivision (b), respectively. After the enactment of
Statutes 2001, ehapter 159, no ﬁ.u'ther ehanges were made to Education Code sections 44110~ .
44110, -

Statutes 2001, chapter 416, section 1, amended Education Code section 87164 to add the
requirement that the Stdte Personnel Board initiate an iriformal hearing or investigation within 10
-working days of the submission of a community college employes or applicant for employment’s

written complamt of reprisal of téetaliation, Ifthe State Personnel Board’s findings resultmg S

. from an mvestlgatlon or formal hearmg set forth acts of alleged m.tseonduet by the accused
- supervisot; administratar, or employer, the supervisor, admlmstrator, or ertiployer may request a
hearing regardmg the State Personinel Board’s findings,”® If after the hearing the State Personnel
Board determines that the alleged misconduct did occur, or no hearing is requested, the board
may order any appropriate relief, including, but not-limited to, reinstatement, backpay, and -
_ expungement of any adverse records of the employee who was subjected to the alleged acts of

1 Edueation Code sections 44113, subdivision d, and 87163, subdivision (d).

1 Education Code sections 441 14, subd1v1smn (e), and 87164, subdivision (e), as added by
Statutes 2000, chapter 531.

12 Education Code sections 44114, subd1v1s1on (g), and 87164, subdmsmn (g), as added by
Statutes 2000, chapter 531,

13 Eduoatmn Code section 87164, subd1v1s1on (d), as added by Statutes 2001, ehapter 416
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- Clalmant’s Position

: inisdonduct. 1 I'ii:'a&di'ti‘oﬁ,‘if the State Personnel Board finds that a community college

supervisor, administrator, or emiployer has engaged in misconduct, it shall cause an entry to be

" made in his/her official personnel record to that sffect,’® Education Code section 87164,

subdivision (c) also provides that the hearing shall be conducted in accordance with Government
Code section 18671.2, which provides that the State Personnel Board shall be reimbursed for all
costs associated with the hearing, and that the State Personnel Board may charge “the »
appropriate state agencies for the costs incurred in conducting hearings involving employees of
those state agencies.” ’ e R

Bducation Code section 87164 was amended again by Stafutes 2002, chaptef 81, section 1,10
specify which entity will be responsible for the financial costs of the State Personnel Board
hearings. Education Code section 87164, subdivision (c)(2), provides that all costs of the State

Personnel Board hearings shall be charged directly to the community college districtthat -

employs the complaining employee or with whom the complaining applicant for employment has
filed his or her employment aa.pplic:.:at’cion.16 . : . ‘ '

Prior Law

violations of statuites and regulations, or gross misconduict by &n emplb'_}rer ot potential employer,
with many of the same protections provided by the test clairm s"fatut;es.-ll These protections,
howeter; are provided iri a piecethed] manner, and therefore, ceftain protectioniswere available
to sottie‘types of employees arid riot to others, For example; Labor Code section-1101 et'seq.
provides-most of the test claim stafutes’ protections from retaliation for disclosing violations of
state or federal statute, rule or regnlation; to both public employees (including K-~12, school
district and community college)™ and private employees,”” but not applicants for employment.
Government Code section: 53296 et seq. provides “whistleblower” protection to botli-émployees
and applicatits; however, the protéetion doés not incliids a shift in the burdén of proof diiring
civil actions or administrative proceedings. ' '

Prior law provides pﬁfﬂid andpnvate employees and applibahts for employment, who disclose **

The claimants, San Juan Unified School District and Santa Monica Community College District,

contend that the test claim statutes constitute a‘,geimbursab‘lb_'étajt__e-inahdate,d'p'r'ogram withinthe ..
meaning of article XIII B; section 6 of the California Constitution and seek reimbursement to

- implement Education Code sections 44110 ~44114 and 87160 - 87164. -~~~ - - =" SRS

i Edudéﬁoﬁ Code section 87164, subdivision (e), as added by Statirtes 2001, chapter 416.

1% Bducation Code section 87164, subdivision (f), as added by Statutes 2001, chaptér'416:‘ S
16 Education Code section 87164, subdivision (c)(2), as added'by'Statutes' 2002, chapter 81, - - A

section 1.

17 Labor Code sections 1101 et séq., Government Code section 53296 et seq., Government Code
section 8547 et seq., and Government Code section 9149.20 et seq. ’

18 Labor Code section 1106, provides that “‘employee’ includes, but is not limited to, any
individual employed by ... any school district, community college district... .”

19 Collier v. Superior Court (1991) 228 Cal.App.3d 1117.

-
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The claimants state that pnor to January 1, 1975 there were no state statutes or executwe orders
in effect which required school districts to estabhsh procedures to protect employees or-
‘applicants for employment or to discipline employees, officers, or administrators who
intentionally engaged in acts of reprisal, retaliation, threats, or coercion against an employee or
applicant for employment who-disclosed i improper governmental activities. However, after the-
-enactment of the test claim statutes (beginning with Statutes 2000, chapter 531) the claimants
‘were required to establish procedures to protect employees or applicants for employment andto -
* discipline employees, officers, or administrators who intentionally éngaged in acts of

rmsconduct :

The claimants assert that meeting the new requuements of Education Code sections 44110 —
* 44114 end 87160 — 87164 as added -and amended by the test ela:m statutes, requtred mcreased
costs to implement the followmg activities:

K-12 School Districts and Commu.mt_:_v_ College Dlstrlc

e establish policies and procedures to implement Education Code sections 44110 ~ 44114
_ _:’and 87160 — 87164, and to perlodmally update those policies and procedures, :

e receive, file and mamtam wr1tten eomplamts filed by school employees or appheants for
employment alleging actual or attempted acts of reprisal, retaliation, threats; coercion or
similar improper acts for having disclosed i improper governmental activities or refusing
to obey-an 111egal order (pursuant to Ed Code, §§ 44114, subd. (a) and 87164, subd. ());

. mvestlgate or tg cooperate with law enforcemeént mvestlgatlons of" wntten oomplamts
(pursuant to Ed Code 8§ 44114, siibd. (b) arid 87164, subd. (b));

e discipline; as may be requn'ed by law orthe digtrict’s MOU, any employeg, ofﬁoer or
administrator who is found to have engaged.in actual or attempted acts of reprisal,
retaliation, threats, coercion or similar i improper acts against an employee or applicant for
employment who refused to obey an illegal order or who has disclosed i improper
governmental activities (pursuant to Ed. Code, §§ 44114, subd. (b) and 87164, subd. (b));

. respond appear, and defend in any aivil action, dlrectly or denvatlvely, ‘when named &s a
~ party of otherwise regtiired by the MOU, brought by an employee or apphcant for
- employment allegmg improper acts (pursuant to Bd.. Code, §§ 441 14, subd (c) and -
* 87164, subd. ®); and R

- & pay damages, directly or denvatwely, including attorney 8 fees, when ordered by the
court based upon the liability of the district, or as otherwise defined by the MOU
(pursuant to Ed. Code, §§ 441 14, subd. (e) and 87164, subd. (h)). -

Commumg( College Dlstncts

e appear and participate in hearings and mvest1gat10ns initiated by the State Personnel
Board (pursuant to Ed. Code, § 87164, sub. (o)),

. request a hearing before the State Personnel Board when the adverse findings of the State
Personnel Board hearing officer are moorrect (pursuant to Ed. Code, § 87164, subd. (d));

e “comply with any erdered relief [by the State Personnel Board] including, but not limited
to, reinstatement, backpay, restoration of lost service credit, and the expungeluent of any .
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adverse records of the employee or [applicant for employment] who was’ the subj ect of
the acts of misconduct”?? (pursuant to Ed. Code, § 87164; subd (e)), L

e cause an entry into the supervisor’s, administrator’s, or employer ] ofﬁcml personnel
record when the State Personnel Board has determined he or she has engaged in acts of
misconduct (pursuant to Ed. Code, § 87164, subd. (t)), and

e reimburse the State Personnel Board for all of the costs assoelated w1th its heanngs
' (pursuant to Ed. Code, § 871 64 subd. ©)(2). '

The olarmants filed oomments dated August 14, 2007 in response to the draft staff analys1s
These comments will be addressed, as appropnate, in the analysis below.

California Community Colleges, Chancellor’s Office Position (Chancellor’s Office)

The Chancellor’s Office nsserts that communiity college districts are not entitled to
reimbursement for the majority of activities that the claimants have associated with Education
Code section 87164, as added and amended by the test claim statites:

The Chancellor’s Office argues that establishing policies and procedures to implefrent the act and
per1od1oally updatmg those policies and procedures; investigating or cooperatmg 5 with law ™~
enforcement mves’ugatlons of written complaints;-and responding, appearing, and defendmg in -
orv11 actlons are not mandated by the language of the test claim statutes: ’

In adchtlon, the Chancellor g Office contends that reoe1vmg, ﬁlmg and maintaining written
complaints filed by school employees or épplicants for-employment; d1sc1plmmg any employee,
officer, or administrator who is found to have- engeged in'or attempted acts of misconduct; -
responding, appearing, and defending in civil actions; and paying damages are riot new activities
as corpared to Govérnitient Code section 53296 et séd., Labor Code sectron 1102 5, and other

“whistléblower’ protectlon laws.

The Chanoellor 5,0ffice further. asserts that “with regard to the requn'ements for employee
discipline, the impact upon the districts-would be minimal, nal Additionally, in regard to litigation
costs, including payment of damages, the Chanoellor s Oft'ice contends that there is a “question
as to whether this ela1m is ripe for review, as the districts have not mdlcated that they have been

' . required to defend m civil actlons brought pursuant to the. Aet »2

~_ .The Chancellor’s Office does, however mdloate that the olalmants may be ent1t1ed ta..

reimbursement for'the following aciivities the. clalmants have associated w1th Edueauon Code ,
- section 871 64 as added and amended by the test claim statutes: : :

‘o appearing and partlo1patmg in hesrings and investigations initiated by-the State Personnel-
.Board when complaints allegmg v1olat10ns of Edueauon Code sections 87160— 87164
have been ﬁled . ,

20 Test Claim (Exhibit A to Ttem 11, Commission S'eptember 27, 2007 Hearing, p. 125.)

21 California Community Colleges — Chancellor s Office Comments dated March 11, 2004
(Exhibit B to Item 11, Commlssmn September 27,2007 Hearmg, p. 169 ) ’ '

2 id,
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. requestmg a heanng before the State Personnel Board when the adverse ﬁndmgs of the
‘ hearmg ofﬁcer are mcorreet

* complying w1th any ordered rel1ef by the State Personnel Board; -

* causing an entry into the violating emiployees’ record when the State Personnel Board has

determined that the employee has violated Educatien Code sections 87160 — 87164 and ‘

* reimbursing the State Personnel Board for all costs assoc1ated W1th its heanngs -

The Chancellor’s Office states that Education Code sections 87160 - 87164 appear to mandate a
new program or higher level of service upon the claimants in regard to these activities because
prior to the enactment of Statutes 2001, Chapter 416, there were no requirements for State
Personnel Board hearings and orders regardmg whistleblower complaints, and therefore no
-requirement to do the above aot1v1t1es : '

Department of Finance’s Posrtlon

The Department of Finance (Finance) filed comments dated March 9, 2007, msagreemg with the
claimants® test claim allggatlons Finance asserts that “ths whole of {his test claim i not a
reimbursable mandate,”~ Finance contends that the language of the test claim statutes do not
require the activities the claimants have alleged under Education Code sections- 44110 - 44114
- and 87160 — 87164, Also, Finance argues that the protéctions provided by Educatron Code
- sections 44110 — 44114 and 87160 — 87164 are the same ag those provided by pre-e}ustmg '
whxstleblower proteotlon laws appllcable to the claimiarits, and therefore, the reqmrements do not
constityte a new program or hrgher level of servics, -

Finance aclmowledges that Education- Code section 87164, Sllbd.‘lVlSlOIl (c)(2) requires all costs
"associated with a State Personnel Board' hearing to be charged to the commimity college-district
that employs the complaining employee or considered employing the applicant for eniployment.
However, Financg contends that the language of Educatiosi Code’ seotron 87164, subd.tvrslon
(c)(2) does not requlre community college drsinots to undertake any néw prograni or prov1de a
higher lsvel of service, and that costs alone do not- constitute a relmbursable state; mandate

In addition, Finance notes that collective bargammg ‘agreements (MOUs) ¢ are entered mto

- . voluntarily and that Education Code sections 44114, subdivision (g), and 87164, subdivision. (1); L

o provide that if any of the prov1srons of Educatmn Code sections 44110 < 44114 and 87160 = -

87164 are in conflict with provisions of the schiool districts’ MOU, the terms of the MOU
supersede the Education Code sections. Therefore, “any resultmg costs incurred by the districts

. for activities which exceed those requtred by the Educatxon Code would be voluntary and are not
. reimbursable.”2* . : o : : o

As a result, Finance argues that the test claim statutes do not constitute a reimbursable
state-mandated program w1thm the meamng of article XIII B, section 6 of the Cahforma
Constitution,

# Department of Finance Comments, dated March 9, 2007 (Exhlblt D to Item 11, Commission
September 27, 2007 Hearing, p. 186 )

24 Ibid.

112




" Commission Findings .
‘The courts have found that article XIII B, section 6 of the California Constitution® reeogmzes

" the state constitutional restrictions on the powers of local government to tax and spend 26 «ig

purpose is to preclude the state from shlftrng financial responsibility for carrying out -
governmental finctions to local agencies, which are ill equipped’ to assume increased financial
responsrb1ht1es because of the taxing and spending limitations that articles XIII A and XIIT B
impose, =27 A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or
task.”® In additiot, the required activity of task must be new, conbtituting’a “new pro gram," and
it must create a “higher lével of service” over the prevrously required lével of service.?

The courts have defined a “program” subJect to article XIII B, section 6, of the California _
Constitution, as one that carries out the governmental function of provrdmg public services, or a
law that ithposes uniqué requiremerits on local agericies or school districts to 1mplement a state
policy, but does riot apply generally to‘all residénts and’ entitisy ir the'étate.®® To determine if the
program is new or imposes & higher level of Service, the test claim legislation must be compared

. with the legjal requirements in effectimmediately. before the enactment of the test claim o
A “highiei level of servioe” occurs when there is “gn increase in the actual level of E

leglslatron
quahty of governmental services provided,”

25 California Constitution, artrele XI1II B, section 6, subdrvrsmn (a), (as amended by Proposrtxon
1A in November 2004) provides: “Whenever the Legrslature or any state agency mandates &
new program or higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the prograri or increased
level of service, except that the Legislature may, but need not, provide a subvention of funds for
the followmg mandates: (1) Leglslatlve mandates, requested by the local agency affected. (2)
Legislation deﬁnng anew crime or changmg an existing. definition of a crime. (3) Legrslatlve
mandates enacted prior to January 1, 1975, or executive orders or regulations mltlally

.. implementing. legrslatron enacted prior to January 1,.1975.”

;26 Department: osznance V. C’ommz.s'.s'zon on State Mandate.s' (Kem Hzgh School Dzst) (2003) 30 o o
- Cal.4th.727, 735, : A _ el i

2T County of San Diego v. State af Caltfarma (1997) 15 Cal 4th 68 81. :
*® Long Beach Unified School Dist. v. State of California (1990) 225 Cal. App 3d 155 174.

29 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878

(San Diego Unified School Dist.); Lucia Mar Umﬁea’ School Dzstrict V. Ham’g (1988)-

- 44 Cal.3d 830, 835-836 (Lucia Mar). _
- 30 San Diego Unified School Dist, supra, 33 Cal.4th 85 0, 874, (reafﬁrrnmg the test sef out in

County of Los Angeles v. State of Calzforma (1987) 43 Cdl.3d 46, 56 (Los Angeles I); Lucia Mar,
supra, 44 Cal.3d 830, 835). -

31 San Diego Umf ed School Dist., supra, 33 Cal. 4th 859, 878; Lucza Mar, supra, 44 Cal.3d 830,

-835.

32 San Diego Uniﬁed School Dz'st., .s'upra, 33 Ca1.4th 859, 877.
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Fmally, tl'ge newly reqmred activity or mcreased level of service must i 1mpose costs mandated by
the state, . :

The Commission is vested thh exclusive authonty to ad_]udlcate d1sputes over the existence of
state-mandated programs within the meaning of article XIII.B, section 64 In making its
declslons, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equitable rsemedy to cure the percetved unfairness resultmg from: pohtlcal decxstons on fu.ndmg
priorities,” - ‘ -

Issuel: Do Educatlon Code sectlons 44110-44114 and 87160-87164 constltute a
- state-mandated program subject to article XIII B, section 6 of the Cahforma
Constitution? N

In order for a test claim statute to impose a relmbursable state-mandated program under
article XIII B, section 6, the statutory language must mandate an activity or task upon local
governmental entities.. If the statutory language does not mandats or require the claimants to
perform a task, then article XTI B, section 6, does not apply.

... When analyzing statitory language, the tules of statutery construction provides::-

. In statufory construction cases, our fundamental task is to ascertain the intent of
the lawmakers so as to effectuate the purpose of the statute, ... If the terms of the
statute are unamb1guous, we presume the lawmakers meant what they said, and
the plam meaning of the language governs,

~ Also, mPeople Y. Knowles the. Cahforma Supreme Cotrt held: .

If the words of the statute are clear, the court should not add to or alter them to
accomplish-a purpose that does not appear on the face of the statute or from its
 legislative history.”

However, in casés in which the plain language of a statute does not mandate or “legally compel”
- claimants to edgage in activities, the California. Supreme Court in Kern High School Dist. held
open the possibility that a state mandate might be found in circumstances short of legal

. compulsion; where ““certain and severe ... penalties’, such as ‘doublé ... taxatior’ and other

. ‘draconien’ consequences,”’“ would result if the local ent1ty did not comply with the program. . L

3 County of Fresno v. State of Caly"orma (1991) 53 Cal.3d 482 487 County of Sonoma v,
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sanama),
. Government Code sections 17514 and 17556,

o Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334 Government Code sec’uons
17551,17552. -

> County of Sonoma, Supra,. 84 Cal. App 4th 1264, 1280, cltmg Czty of San Jose v State af
Cdlifornia (1996) 45 Cal.App.4th 1802, 1817,

3 Estate of Griswold, (2001) 25 Cal.4th 904, 910-911,
*" People v. Knowles (1950) 35 Cal.2d 175, 183. |

3% Kern High School Dist., supra, 30 Cal.4th 727, 751, quotmg City of Sacramenta, supra, 5 0
Cal.3d at p. 74.
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Do Education Code Sections 441 10 44114 Impose State-Mandated Actzvu‘zes on K-1 2 Sclzool
Districts?

Education Code sections 441 10 44113 set forth the short title, legislative intent, deﬁmtlens,
and prohibited activities of the code sections. Education Code section 441 13 prohibits an
employee from using or attemptmg to use “official authority or influence™ for the purpose of
intimidating, threatening, coercing, commandmg any person, or attempting to do so, for the
purpose of interfering with the right of that person to dlsclose to an ofﬁclal agent 1mproper

* povernmental aetmtles

Education Code section 441 14 is cited by elalmants as the code seetlon requiring most of the
claimed activities for K-12 school districts. This section sets forth the procedures available to

protect K-12 school district employees’and applicants for employment that have disclosed
improper governmental activities or refused to obey an illegal order, who allege actual or
attempted acts of réprisal, retaliation, threats, coércion, ot similar i imiproper acts prohibited by
Education Code sectici 44113. Edueatlbn Code section 44114 provides:

(a) A public school employee or apphcant for employment with a pubhc school

+  employer who files a writteri complaint with his or'her supervisor, a school
administrator, or the pubhe schoel &mployer alleging actial or attempted acts of

* reprisal, retaliatiofi, threats, coércion; of similar improper acts prohlb ed by
Section 44113 for having d1sclosed improper governimental activities* or for
refusing to obey an illegal order®! - may dlSo file a copy of the written complaint
with the local law enfotcement agericy together with a sworn statement that the
contents of the Wwiitten eomplamt are true; or are believed by the afﬁant to.be true,
under penalty of perjury. The complamt filed withi the local law eni'orcement
agency-shall be filed within 12 months of the most recent act of repnsal that is the -
subject of the complaint; -

(b) A person 2 who 1ntent10na11y engages in acts of reprisal, retallatmn, threats,
. coercion, or similar acts against a public school employee or applicant for

employment with a public sclioo} employer for Having made a protected

disclosure. is subJeet to a ﬁne not to exceed. ten thoiisand dollars ($10 000) and .

- -39 Edueatien Code section 441 13; subd1v1smn (b) deﬁnes the nse of “efﬁelal authonty or -
mﬂuence” as including promising to confer or conferring any beneﬁt affecting or threatening to
affect any reprisal, or talung personnel action.

4 Education Code. sectlon 44112, subd1v1s;en (c)(1) and (c)(2), defines “1mproper governmental
activities™ as an activity by a public school agency or employee that violates a state or federal
law or regulation, or that is economcally wasteful or mvolves gross: m1seonduet, mcompetency,

or inefficiency.

! Bducation Code section 441 12 subd1v1s1on (b), deﬁnes “illegal order” as any dn'ectlve to
violate or assist in violating a federal, state, or local law, rule, or regulation, or to work or case
others to work in conditions that would unreasonably threaten the health or safety of employees
or the public.

“2 Bducation Code section 44112, subdivision (d), deﬁnes “person” as mcludmg any state or
Jocal government O any agency or mstrumentahty of the state or local government
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imprlsonﬁnent in the county Jall for a period not to exceed one year.. Aily public - -

school employee, officer, or administrator who intentionally engages in that
conduct shall also be subject to discipline by the public school employer Ifno
adverse action is instituted by the public school employer and it is determined that
there is reasonable cause to beheve that an act of reprisal, retaliation, threats,
coercion, or similar acts proh1b1ted by Section 44113 occurred, the local law

. enforcement agency may report the nature and details of the activity to the. .
governing board of the school district or county board of education, as
appropriate, :

(c) In addition to all other penalhes provided by law, a person who mtentlonally
engages in acts of repnsal retaliation, threats, coercion, or similar acts againsta
public school employee or applicant for employment with a pul)hc school
employer for havinig made & protected disclosure shall be liable ini an action for _
damages brought agamst hitn or her by thg injured party. Punitive dariages may
be awarded by the court where the acts of the offending party are proven to be

- . malicious, Where hablllty has been established, the injured party shall alsobs )
' entitled to reasonabie’ attomey s feés as provided by law. Hoyever, an action for

damages shall not b available to the irijured party unless the injured party has -
first filed a complamt with the local law enforcement agency

(d) This sectron is not intended to prevent a public school employer, scheol

* administratef, of- supervxsor from taking, fatling to take, directing others to take,
recommendmg, or approving a persmmel action with respest to &' pubhc schoo] -
employee ot applicant for emmployment vmth a pubhc school employer if the public
schpbl employer, school administrator, or supetVisor reasonably believes the -~
action or inaction is justified on the basis of evidence separate aid apiart from the
fact that the person has made a protected dxsclosure as defined in subdivision (e)
of Sectioh 44112. :

(€) In any civil action or admlmstratlve proceeding, onee it has been demonstxated
.- by & preponderance of evidence that an activity protected by this article was a

o contnbutmg factor in the alleged retaliation against a former, current, or .
prospecttve pubhc school employee, the burden of proof shall be on the

clear and convmcmg evidence that the alleged action would have occurred for

legitimate, independent reasons even if the publ1c school employee had not

- engaged in protected d.tsclosures or refused an 1llegal order. If the supervisor,
school admiristrator, or pubhc school employer fails to’mest this burdén of proof

inan adverse action against the public school employee in any administrative
review, challenge, or adjudication in which retaliation has been demonstrated to
be a contributing factor, the public school employee shall have a complete

affirmative défense in the adverse action.

® Nothmg in this article shall b'e'deemed to diminish the rights, privileges, or
remedies of a public school employee under any other federal or state law or
under an employment contract or collective bargaining agreement.
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(g) If the provisions of this section are in conflict with the provisions of a ,
memorandum of undetstanding reached pursuant to Chapter 10.7 (commencing
with Seetion 3540} of Division 4 of Title 1 of the Government Code, the ’
memorandum of understanding shall be controlling without further legislative

- action, - : o

For & test claim statute to constitute a reimbursable state-mandated program, the test claim
-statute must.impose state-mandated activities on K-12 school districts, This imposition of
activities on X~12 school districts must either “legally compel” or “practically compel”® a
claimant to engage in an activity. The claimants assert that Education Code section 44114
requires K~12 school districts to: (1) receive, file, and maintain complaints; (2) investigate or '
cooperate with law enforcement investigations of written complaints; (3) discipline any
employee, officer, or administrator who is found to have violated the test claim statutes; (4)
respond, appear, and defend in any civil action; and (5) pay damages, including attorney’s fees.
‘The claimants fiyther contend: '

The DSA [draft staff analysis] correctly states that the “legislative intent behind
.. the test.claim statufes ... is for K~12 and community.college employegs.and
" applitants for employment to disclose improper governmental activities.” ...
Education' Code sections 44114 and 87164 create a new legal entitlement and new
* caulse'of action for employees and employment applicants to file & whitten
.. ...complaint against a school or community college district alleging retaliation for
- having disclosed improper ?gqvemﬂicntgl‘activit'i{e's and to have that complaint
administratively and judicially adjudicated, Thése code sections gtéte the
elements of the catse of action and the remedies available, The DSA agrees that
the employee or applicant has the “right” to file the complaint. ... But, the DSA
‘concludes that no action is required by the district theréafter based on the “plain -
language” of the statute, that the district is not required to dispute the claim. ...
That conclusion is without merit. B D
The legislative initent of the statute is for employees and applicants to disclose
improper governmental activities, ‘The statute establishes the right for employses '
and applicants to file a written complaint. The statute establishes refnedies forthe -~ -
" contiplajnsit. Therefore, with this establishment of legislative intent and-process, . = -
" fherd i§ & corrésponding duty by the distriéts to respond to the complaint. The == =
employee and applicant’s right, due process; and remedy require the participation '
of the district. An objective construction of the “plain language” of the law
imposes a duty for the governmental entity, which as subordinate to the state and
subject to state law and the court-system, to; as a necessaty party, respond to the -
cottiplaint* [Citations omitted.] e T o
For the reasons below, the Commission finds that Education Code section 44114 does not
“legally” or “practically” compel school districts to engage in activities, and thus does not
impose state-mandated activities upon K-12 school districts. '

3 Kern High School Dist., supra, 30 Cal.4th 727, 743 and 751.

44 Claimant Responsé to Draft Staff Anialysis, dated August 14, 2007 (Bxhibit T to Trem 11,
Commission September 27, 2007 Hearing, p.305-306.) ' .
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Nedses

The plain language of Education Code section 44114, subdivision (&), cited above, gives
employees or applicants for employment the right to file a complaint with the local law
enforcement agency. Subdivision (b) sets forth the criminal and administrative penalties,
including possible disciplinary action by the public school employer, which a person who

~ violates the test claim statute may face, and the actions local law enforcement may take if'the
. public school employer decides to take no disciplinary action (i.e. report the alleged activities to
 the governing body of the school district). Subdivision (c) séts forth the civil remedies of an -

employee or applicant for employment that was subject to acts of reprisal, retaliation, threats or
coercion. As a result, subdivision (c) creates a personal cause of action for an empléyee or-
applicant for employment against a person or K-12 school district that engages in acts in_ ‘
violation of the test claim statute. Subdivision (d) provides that section 44114 is not intended to
prevent taking personne] actions justified on the basis of evidence separate from the fact that an
employge or applicant for employment made a protected disclostre. Subdivision (¢) shifts the
burden of proof in a civil action or administrative proceeding from an employee ot applicant for
employment to the supervisor; school administrator, or K-12 employer when the employee or
applicant has demionstrated, by a preponderdice of evidence, that the employee or applicant’s

- whistleblowing was & contributjrig factor in the sipervisor, school administrator, or K-12

employer’s alleged actions, The supervisor, school administrator, or K-12 employer must then
show by clear and corivincing evidence that his/her actions occurred for legitimate, independent

" reasons of the whistleblowing,activities. Ifthe supervisor, school administrator, or K-12--

employer fails to-meet the burden of proof i, an-adverse action against the empldyse or applicant
in an administrative review, challenge; or adjudication, the employée or apiplicanitis given a-
complete affirmative defense in the adverse action:. The plain latiguage of subdivisions (g)

- and (f) provide thatEducation Code sections 44110 ~ 44114 do not impair the rights; privileges,

orremedies of a public school emiployee undér federal or state law, or those provided in-a MOU.
In addition, where th¢ provisions of Education Code section 44114 conflict with the provisions
of a MOU, the provisions of the MOU-aré controlling, : :

The claimants contend that the establishment of rights and a personal cause of action for.
employees and. applicants for employmeént necessitats a finding that K-12 school districts have a
corresponding duty to respond to.the complaint, even though the plain language of the test claim

. statutes does not, on its face, require such activities. However, pursnant to the rules of statutory - -
_construction, where the lariguage of a statute is clesf, as ig the.case here, thére is na-need to. .=

engage in statutory “consfruction.”*’ Instead, the interpretation of a statute ends with the words =
of the statute.*® In addition, when the language of a statute is clear, courts should not add to or
alter them to accomplish a purpose that does not appear on the face. of the sfatuté or frorh its

legislative history.*’ In this case, there is no language in Education Code section 44114 or in the

legislative history of the bill eriacting the test claim statutes, Assembly Bill 24"72,48 that requires
public school districts to engage in these activities. Thus, as a matter of law, the rules of

* People v. Howard (2002) 100 Cal. App.4tti 94, 97.
© i o ,
41 People v. Knowles, supra, 35 Cal.2d 183,

* Genate Rules -Committee, Office of Seriate Floor Aﬂaljrs-is,‘Third Reading Aﬁalysi“s of
Assembly Bill 2472 (2000-2001 Reg. Sess.) as amended August 25, 2000.
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statutory constructlon proh1b1t a construction that finds requu-ements not present in the plain

~ language of the test claim statutes. As a result, the plain language of Education Code

section 44114 only establishes certain rights and a personal cause of action for employees and
applicants for employment against a “person,” including a school district, that engages in acts of
reprisal or retahatlon against the employee or applicant for employment.

The claunants assert that an employee and apphcant for employment’s “right, due process, and
remedy require the patticipation of the district.” However, there is no language in the test claim

*statute that conditions an’ employee-or applicant for employment’s “right, due process, and - -

remedy” on the decision of a district to respond or not to respond. Additionally, the court in
San Dzego Unified School Dist., found that a test claim statute “appears to constitute a state
mandate, in that it establishes eondltlons under which the state, rather than local aﬁiczal.s', has
made the decision requiring a school district to incur-the costs of an expulsion hearmg 9 Here,
although a K-12 school district may decide iti is beneficial for the dlstrlcts to: (1) receive, file,
and maintain complamts, (2) mvestrgate ot cooperate with law: enforcement mvestrgatlons of
written complaints; (3) discipline any. employee, officer, or admlmstrator who is found to have

~ violated the test claim statutes; and/or “4) htlgate a claim brought pursuant to the test claim
statutes; the iltimate decisions to-&figage in these activities is made by K-12 school districts, and -~ -
not by the state, Therefore, based: ori the plain language of Education Code section 44114, the
K-12 school districts are not “legally compelled” by the state to engage in any of the activities
claimed above

In Kern High School Dzst the court held open the possibility that a reimbursable state mandate
might be found in circumstanees of practical compulsion. Practical compulsionis found where
“‘certain and severe .. penalties’, such as ‘doubls ... taxation’ and other ‘draconian’
consequences,’””" Would restilt:if the local entity did not comply with the. program. In this case,
however, thete is no evidence in the fecord that would indicats that claimants facé certain and
severe penaltles such as-double taxation and/or other.draconian consequences for failing to
engage in the activities claimed above for K-12 school districts, :

" As a result, the Commission finds that the plain langtage of Education Code sections 44110 —
44114 does not legally or practically compel K-12 school districts to engage in any state-
mandated aet1v1t1es, and thus, these statutes do not constitute a state-mandated pro gratn subject
' )i} C‘onstltutlon 0 . R .

Do Educatmn Cade Sections 871 60 8 71 64 Im :ase State-Mandated Acttvztzes on Commum h

Calleg_e Districts?

Education Code sections 87160 — 87163 set forth the short title, legislative intent, definitions, and
: prohlbited activities of the cods sections; Education Code séction 87163 prohibits an employee.
from using or attemptmg to use “official anthority or ‘influence™ for the purpose of intimidating,
threatening, coercing, commandmg any person, or attempting to do so, for the purpose of

4 San Diego Umﬁed School Dist., supra, 33 Cal.dth 859, 880
*® Kern High School Dist., supra, atp. 751.

51 Bducation Code section 87163, subdivision (b) defines the use of “official authonty or
influerice” & incliding promising to confer or conferring any benefit; affeetmg or threatening to -
affect any reprisal, or takmg personnel action. :
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mterfermg w1th the right of that person to dmclose fo an ofﬁclal agent unproper goverm:nental

" - activities,

' Educatmn Coade section 87164 is o1ted by claimants ag the code sectlon requmng most of the

* claimed activities for community- college districts. This section sets forth the procedures used to
 protect community college employees and applicants for employment that have disclosed
improper governmental activities or refused.to obey an illegal order, who allege. gotual or
‘attempted acts of reprisal, retaliation, threats, coercion, or.similar improper acts prohibited by
Education Code section 87163, Educa’aon Code section 87164, as amended by Statutes 2002,
chapter 81, provides in relevant part:>

(a) An employee or applicant for employment with a pubhc sohool employer who
files a written complaint with his or her supérvisor, a commitinity college
administrator, or the public school emplayer alleging actual-or attempted acts of
reprisal, retaliation, thieats, coercion, or similar ithproper acts’ proh1b1ted by
Section 87163 for having- dlsolosed improper governmental activities™ or for
refusing to obey an illsgal ordet™ ‘may also file a copy of the*written comiplaint
. - withi'the local Taw enforcement. ageney, together with a sworn statement thait the
contents of the written: complaint are true, or-are believed by the affiant to be true,
under penalty of perjury. The complaint filed with the local law enforcement
agency shall be filed within 12 months of the most recent act of reprisal that is the
* subject of the complaint,

(b) A person who mtentlonally erigages in acts of repnsal retaliation, threats,
coercion, of simildr acts against an employee or applicant for employment with a
public'school employer for- having made a protected disclosure is subject to & fine’
not to exteed ten thousand dollars ($10,000) atid: imprisonment in the-county jail
for a period not to exceed otie year. An employee, officet, or administrator who -
intentionally engages in that conduct shall also be subject to discipline by the
public school employer If no adverse action is instituted by the public school
employer, and itis determined that theré is reasonable cause to believe that an act

. of reprisal, retaliation, threats, coercion, or-similar acts proh1b1ted by Section’ BRI
87163, the local law enforcemerit agency may. report the nature and detauls of the

o act1v1ty to. the govermng board of the comimunity oollege dlstnct R :

-3 Omltted Education Code section 87164, subdlwslon ®), whlch prov1des that the State -
Personnel Board must submit an annual report to the Governor atid Legislature regardmg
‘complaints filed, hearings held, and legal actions telker, such that the Govetnor and Tegislature
may determine the need to continue or modify whistleblower protections.

% Education Code section 87162, deﬁnes “improper governmental activities” as an aot1v1ty bya
public school agency or employee that violates a state or federal law or regulation, or that is
economically wasteful or involves gross misconduct, mcompeteney, or mefﬁcxency

3 Bducation Code section 87162, defines “illegal order” as any directive to violate or assist i in '
' vxolatlng a federal, state, or local law, rule, or regulation, or to work or cause others to work in -
conditions that would unreasonably threaten the health or safety of employees or the public.
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(c) (1) The State Personnel Board shall initiate a hearing or investigation of &
written complaint of reprisal or retaliation as prohibited by Section 87163 within
10 working days of its submission. The executive officer of the State Personnel
Board shall complete findings of the hearing or investigation within 60 working -
days thereafter, and shall provide a copy of the findings to the complaining _
employee or applicant for employment with a public school employer and to the
appropriate supervisors, administrator, or employer. This hearing shall be '

~ conducted in accordence with Section 18671.2 of the Government Code,® this
part, and the rules of practice and procedure of the State Personnel Board,*®
When the allegations contained in a complaint of reprisal or retaliation are the
same as, or similar to, those contained in ariother appeal, the executive officer
may consolidate the appeals into the most appropriate format. In these cases, the
time Iimits described in this paragraph shall riot apply.

(2) Notwitlistanding Section 18671.2 of the Government Cede, no costs
associated with hearings of the State Personnel Board condycted pursnantto
paragraph. (1) shall be charged to the board of governors. Instead, all of the costs
associated with hearings of the State Personnel Board conducted pursuant to. " -

paragraph (1) shall be charged directly to the community college district that-
employs the complaining employee, or with whom the complaining applicant for

= employment has filed his or her employment application.57

(d) If the findings of the executive ofﬁcef of the State Personnel Board set fbrth
acts of alleged misconduct by the supervisor, community college administrator, or

"

public school émployer, the:supervisor, administrator, or employer may request a
hearing before the State Personnel Board regarding the findings of the executive
officer. The request for hearing and any subsequent determination. by the board

shall be made in acgordance with the board's usual rules governing appeals;
hearings, investigations, and disciplinary procesdings.

(e) If, after the hearing, the State Personnel Board determi l es that a violation of
Section 87163, occurred; or if no hearing is requested and the findings of the

) de that ifaproper activity has occurred, the boaid-may
" order any appropriate relief, including, but-riot limited to, reinstatement, back pay, -

executive officer conclud

restoration of lost §fvice credit if appropriate, and the expungemert of ady =~ ==
adverse records of the employeb or applicant for employment with a public school

53 Government-Code section 18671.2 provides that the State Personnel Board shall be reimbursed
for the entire costs of hearings-and may bill the appropriate “state agencies” for the costs
incurfed in conducting hearings involving employees of those state ‘agencies. Due to the fact that
community college districts are not “state agencies,” Statutes 2002, chapter 81, added

- subdivision (c)(2) to clarify that community college districts would be charged the costs
associated with the State Personnel Board hearings. ' , '

36« this part, and the rules of practice and procedure of the State Personnel Board,” added by
Statutes 2002, chapter 81. . .o S .

57 Education Code section 87164, subdivision (c)(2), added by Statutes 2002, chapter 81..
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employer who was the subject of the alleged acts of mlsconduct prohlbrted by
Section 87163.

® Whenever the State Personnel Board determmes that a supervrsor commumty
college administrator, or public school employer has violated Section 87163, it -
shall cause an entry to that effect to be made in the supervisor's, community

: college admrmsh'ator 5, or- pubhe school employer s official personnel records,

(h) In additiori to all other penalties provided by law, a person who intentionally
engages in acts of reprisal, retaliation, threats, coercion, or similar acts against an
- employee or applicant for employment with a public school employer for haying
made a protected disclosure shall be liable in an action for damages brought
against him or her by the Jinjured party. Punitive damages may be awarded by the
court where the acts of the offendmg party are proven to be malicious. Where
liability has been estabhshed the injured party shall also be entitléd to reasohable
attorney's fees as prov1ded by law. 'However, an action for darnages shall not be
available to thie injured party unless the injued party ‘has first filed a complamt
with the local law enforcemient agency: ‘Nothing in this subdivision requires ai
injured party to file a complaint with the State Personnel Board prior to seeklng
relief for damages in a court of law.

(i) This section i§ not intended to prevent a public school employer, school
administrator, or supervrsor from talcmg, failing to take, drreotmg othiers to take,
reoommendmg, or approving a personnel action with- respeet to an employee or
applicant for employent with a publro school employer ifthe pubhe school
employer, school admrmstrator, of supervisor reasonably ‘bélieves ar actioh or
 inaction is justifiéd ‘oii the basis of evidénce separate and apart from the fact that

the person has made a protected disclosure as defined in subdivision (¢) of
Section 87162, :

() In any civil actlon or administrative proceeding, once it has been demonstrated

by a preponderance of evidence thit an aotlvrty protected by this article was a

’ contrlbutmg factor in the alleged retaliation. agginst 4 former, cwirent, or ©
prospective: employee, ihe birden of proof shall be on the supervrsor school

" administrator, or public school émpleyer to demonstraté by cléar and convincing
evidence that the alleged action would have occurred for legitimate, independent
reasons even if the employee had not engaged in protected disclesures or refused
‘an illegal order. "If the supervisor, school ‘administrator, or ‘public’ school '
employer fails to meet this burden of proof in an adverse action against the
employee in any administrative review, challenge, or adjudication in which

retaliation has been demonsirated to'bé a contributing factor, the employee shall .
have a complete affirmative defense in the adverse action. -

(k) Nothing in this article shall be deemed to dirninish the rights, prrvrleges or
remedies of an employee under any other federal or state law or under an -
employment contract or collective bargaining agreement. '
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(1) If the provisions of this section are in conflict with the provisions ofa
meriorandum of understanding reached pursuant to Chapter 10.7 (commencing
with Section 3540)-of Division 4 of Title 1 of the Government Code, the = -
memorandum of understanding shall be controlling without further legislative
action. L ' - S :

o Education v_C;ode section 871 64, subdivisions (z), (b), (), (j); (k),r and (1) substénﬁvely mitror :
‘Education Code section 44114, subdivisions (a) - (c), (e), (), and (g). Thus, like Education Code

section 44114, the plain language of Education Code section 87164, subdivisioss (a), (b), (h); (), =~

(), and (1) does not impose any state-mandated activities upon community college districts.

However, unlilke Education Code section 44114, section 87164 provides community college
district employees and applicants for employment with the ability to submit complaints to the
State Personnel Board, aftef which the State Personnel Board is required to initiate an informal

 hearing or investigation of the complaint within 10 working days. Education Code section

87164, subdivisions (c) ~ (f), set foith the procedurés and available administrative actions of the
State Personnel Board hearing or investigation.

Subdivisions (d) and (e) Do Not.Im ose-Bdauirements on Commuiity College Districts

The claimants contend that Education Code section 87164, subdivision (d), requires community
college districts to request a hearing before the State Personnel Board when the adverse findings
of the hearing officer are incorrect. However, the plain language of subdivision (d) only -
authorizes a community collége-district to request a hearing after the State Personnel Board has
issued its findings from the investigation or informal hearing. Asa result, Education Code
section 87164 stibdivisios (d), does not impose any state-mandated activities upon community
college districts. S ' N

Education Code section 87164, subdivision (g), gives the State Personnel Board the-authofity to
order “any appfopfia;te‘_ relief” upon a finding that a violation of Education Code section 87163
has occurred:”® Subdivision (&) desctibes “any appropriate relief”-as including, ‘but not limited:
to, “reinstaternent, back-pay, restoration of ldst service credit if appropriate; and-the
expungement of any adverse records of the employee or applicant for employment.” The

" claimants fequest reimbursemeit fot'the 5ost of complying with ah order for“appiopriate relief”
- by the State Personnel Board pursuant to subdivision (e) . In Kern High-Scheol Dist., the court

% iy

held thiat when analyzing state mandsate cliifis; the Commission must look-at the underlying .

program to determine if the claimant’s participationin the urideilying program is volufitary or
legally compelléd.-59 Although, strict adherence to this rule was later questioned by the court in
San Diego Untfled School Dist., the cotirt refused to overturn its prior holding establishing this

rulé, basing its decision in San Diego Unified School Dist. on alternative grounds,**" In‘addition,"

% Bducation Code sécﬁdn 87163 prohibits the use oﬂofﬁdial authority or influence for the - |

purpose of intimidating; thredtening, coercing, commending, or attempting to said acts for the
purpose of interfering Wwith the right a an employee or applicant for employment to disclose
improper governmental activities or conditions that may significantly thréaten the health or
safety of employees or the public, - )

% Kern High School Dist., supra, 30 Cal 4" 727, 743,

80 San Diego Unified School Dist., supra, 33 Cal.4th 887-888.
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as stated above, the court in San Dzego Unified School Dz.s't found that a test clalm statute
“appears to constitute a state mandéite, in that it establishes oondltlons under which the state,
rather than local oﬁ‘iczal.s', has made the decision requiring a school district to incur the costs of
- an expulsion hearing.”! Here, the state has not made a decision that triggers any cost relating to
relief on community college districts. Any “appropriate relief” ordered by the State Personnel
. Board would be a resiilt of the underlymg occurrence of a violation of section 87163 by a
- supervisor, community college administrator, or public school employer. Thus, the plain
language of Bducation Code sestion 87164, subd1v131on (e), does not require oommumty college '

. districts to engage in any activities.

Education Code section 87164, subdivision (c), as amended in 2001 (Stats 2001, ch. 416),
effective January 1, 2002, provided in relevant part: .

The State Personnel Board shall initiate a hearing or investigation of a written
complaint of reprisal or retaliation as prohibited by Section 87163 within 10
working days of its submission. The, .executiye officer of the State Personnel.
Board shall complete findings of the ‘Tearing or investigation within 60 workmg
days theredfier and shall provide a copy of the finidings to the complaining

— employee or apphoant for employment with 'a public school employér and to the
appropiate supervisors, administrator, or employer. ‘This heéring’ shiall be
conducted in accordance with Section' 186712 of the Gévernmiént Code

Claimants contend that Eduoatlon Code section 87164, subdlvxsmn (c) requn'es clalmants to
appear and parhclpate in hearifigs and investi gations initiated by the State Personnel Board
However, the plain language of subdivision (c) indicates only that the State Personnel Board
shall initiate d hearing or investigation of & coinniunity oollege employee or. apphoant for - .
employment®s complaint of repnsal Governiment Code Seqﬁ'oﬂ 18671:2, Whmh gilbdivision (c)
incorporates by refefence, requires that the State Personnel Board Be relmburse.d for the entire
cost of hearings conducted by the hearing office pursuatitto stafufes adritiistered by the board,
or by interagency agteement. Thus, the plain la.nguage of Education Code-séotion 87164; -
subdivision (c), as amended in-2001, does not require, commuiity college distrits o' appear and

-participate in-Stats Personnel Board hearmgs ot investigations.. Effective, August 14, 2002;the - - -

-State Persontiel Board adopted Califoinia Code of Regulations, title 2, sections 56574, t0
implement whistleblower laws;dntluding Educationi Code sections 87160 .87164. These

- regulations address the participation of commurity college districts in the State Personniel Board
hearingand investigations procésses, however, these regulations have not been pled by

‘claimants. ‘Therefore; the Commiission makés no mdependent findings on the regulatlons

Education Code section 87164 was amended again in 2002, replaomg subdivision (o) with
subdivisions (c)(1) and (c)(2). These amendmernts were effective. January 1, 2003, Education
- -Code section 87164, subdivision (¢)(1), adds to subdivision (c) the language that the hearing

- shall be conducted in accordarice with “the rules of ‘practice and procedure of the State
Personnel Board.” The rules of practice and procedure are set forth by California Code of -
Regulations, title 2, sections 56-57.4, which implement whistleblowet laws, including Education
Code sectlons 87160 87164, The State Personnel Board regulatmns provide that commumty

81 14, at p. 880. (Emphasis added.)
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college districts are requn'ed to cooperate fully wrth the State Personnel Board exeeutwe officer
or mvestlgator durmg an investigation or be subject to disciplinary action for impeding the

" investigation.®? The regulatmns provide that investigators shall have authority to administer

oaths, subpoena and require the attendance of witnesses and the production. of books or papers,
and cause witness depositions pursuant to Government Code section 18671.% If the State
Personnel Board initiates an informal hearing, rather than an investigation, each named
respondent to the complaint is requlred to serve on the complaining applicant and file with the-
State Personnel Board a written response to the complaint addressing the allegations contained in
the complaint, During the informal hearing the administrative law judge (ALJ) conducting the
hearing shall have full authority to question witnesses, mspect documents, visit state facilities in
furtherance of the heanng, and otherwise conduct the hearing in a manner and to the degree he or
she deems appropnate 4" As & result, Education Code section 87164, subdivision (c)(1), as added

. by Statutes 2002, chapter 81, requires community college districts, beginning on

January 1, 2003, to fully comply with the rules of practice and procedure of the State Personnel
Board, This mcludes serving the employee or applicant for émploytient and the State Personnel

_Board with a written response to the complaint addressing the allegations contained therein for
= hearings, and responding to investigations or attendmg ‘hearings,. and produemg documents
“during mvestrgatrons or hearings. - :

Claimants further contenid that Educa,tlon Code section 87164, subdlvmlon (c), a8'amended in

2001, requires community college- districts to reimibiirse the State Personhel Boaid for all of the

" costs assoexated with its hearings. Education Code section 87164, subdivision (c), provides that

© agencies, for the

the hearing shall be conducted i in agcordance with Government Code section 18671.2, which
states that the State Personnel Board shall be reimbiirsed- for the entire cost of he arings
conducted by the hearmg ofﬁce and that the ‘State Personnel Board “may bill appropnate State
sts inciirred in conducting hearings mvolvmg employee.s'_ of those state

* agencies.”™ Howeyer; because community college districts are not “state agenicies,” and

10t employees-of “state
y to bill commuiity college

commuuity college. employees and applicants for employment ire,
agene1es,” the State Personnel Board does not Tiave statutory autho

- districts, under the 2001 statute, Thus, pursuant to the plain language of Eduication Code
section 87164, subdivision (c),-as amended in 2001, & community. college disfrict is not required

to reunburse the State. Personnel Board for all of the costs of State Personnel Boatd hearings -

g resultmg fiom a complamt brought by an employee or apphcant for employment with that 7

' 'c0mmumty college drstrrct S o S

62 California Code ofRegulations, title 2, section 56.3 Register 2006; No, 10 (Match 10, 2006).
6 Ihid. Government Code section 18678 provides that a failure to appear and testlfy orto -

“produce books or papers pursuant to a State Personnel Board subpoena issued pursuant to State

Persormel Board regulations constitutes a misdemeanor.
64 California Code of Regulatlons, title 2, section 56.4 Reglster 2006 No. 10 (March 10, 2006)
63 Government Code section 18671 .2, subdivision (b) (Emphasrs added)
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In 2002 Educatxon Code section 871 64 was substantlvely amended to add subdivision (c)(2),
which specrﬂcally provides: '

Nahvithstandmg Section 18671.2 of the Gavernmem‘ Code .. all of the costs o
associated with heatings of the State Personnel Board .. shall be charged directly
~ ~ to the community college district that employs the complaining employee, or with
- ‘whom the complaining applicant for employment has filed his or her employment
application.”  [Emphasis added] ' :

Thus, the Commwsron finds that pursuant to the plam language of Education Code

section 87164, subdivision (c)(2), effective January 1, 2003, a community college district is
required to-pay for all costs associated with a State Personnel Board hearing as a resilt of
complaints filed by employees or appllcants for employment with that community college
district. i

In 2001, SllblelSlon (f) was added to Education Code section 87164, Eft'ectlve January 1, 2002,
subd1v1s1on ® provxdes - .

~ Whenever the State Personnel Board detenmnes that a superwsor, comfiiunity
college administrator, or public school employer has violated Section 87163, it
shall cause an entry to that effect to be made in the supervisor's, community
collegé administrator's, or public school employer s official personnel records.

It is uriclear from the language of subchv1s1on ©® how the State Personnel Board “shall catise an |
eniry” to be made inio the ofﬁclal personnel records kept by a commumty college drstnct
Courts have held th ' 1cyis cha '

where the State Personnel Board finds that any commumty college admmstrator, perv1sor, or
public school employér ‘has engag ’ll’nproper retaliatory acts, the Stite Persoriniel Board shall
order the community college district to place a copy of the State Persontiel Board decision in that
individual’s official per§ontel] file: 57 Thus, Education Code ‘section 87164, subd1v1s1on ®

~ imposes a.state-mandsite upon commumty college dlstncts to miélke an entry into a commumty

" “college admmlsh'ator, supétvisor, or public school employer 8 ofﬁcxal personnel file rééords by

placing a copy of thé State Personnel Board’s deo1s1on i ‘that individual’s official personnel file.

Thus the Commmsmn finds that Education Code section 87164, subdivision (f), as added by
Statutes 2001, chapter 416, and subdivision (c)(1) and (c)(2), as added and amended by
- Statutes 2002, chapter 81, require the following activities of community college districts when an
: employee or applicant for employment files a complaint with the State Personnel Board:

. Beginning January 1, 2003, fully comply with the rules of praotlce and procedure of the. .7
- State Personnel Board This includes serving the employee or applicant for employment .
. and the State Personnel Board with a written response to the applicant for employment’s
' complamt addressmg the allegatlons, and respondmg to investigations or attending -

% Giles v. Horn (2002) 100 Cal. App.4th 206, 220. : : - :
67 California Code of Regulatrons, title 2, section 56.6, Register 2006 No 10 (March 10, 2006)
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hearmgs, and producmg documents durlng 1nvest1gatlons or hearings (Ed. Code § 87164,
subd. (c)(1)).

. Begmmng January 1, 2003, pay for all costs assoc1ated with the State Personnel Board
~ hearing regarding a complaint filed by an employee or apphcant for employment (Ed
- Code, § 87164, subd. (c)(2)).

» . Beginning January 1,2002, if the State Personnel Board finds that'a supervisor,

‘community college: ad:mmstrator or public school employer has.violated Education Code.

section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the State Personnel Board's decision in that individual’s official personnel ﬂle
_ (Bd. Code, § 87164, subd. (D).

Does Subdzvz.s'zon a) of Educahon Code Section 87] 64 Have any Effect on the Reauzrements af
Subdzvzszons 'c () (e)(

An issue as to the effect of subdmsmn () on Education Code section 87164 was raised in the
draft staff analysis. The Commission finds, pursuant to the following discussion, that

- subdivision (1) of Education Code section 87164 does not have any-effect.on the mandate

requirements of subd1v1sxons (c)( 1), (c)(2), and (D).

~ Subdivision (I) of Educatlon Code section 87164 provides:

If the provisions of [section 87164] are in conflict with the provisions of a [MOU]
" “reached pursyant to Chapter 10.7 (commencing with Section 3540) of Division 4

. of Title 1 of the Government Code, the [MOU] shall be controlling w1thout

- further legislative action.

As a result, the provisions.of & MOU control 1f in conflict w1th the provisions of Educatlon Code
section 87164

Because a MOU reached pursuant to Government Code sectxon 3540 et seq. is an agreement.
between a school district and the exclusive representatives of employees of that district, a
commumty college district would not have any MOU with an applicant for employment. Thus,

- in regard to applicants for employment, Education Code section 87164, subdivision (D), has no

. effect on the mandate requirements of subdmsmns (©)(1), (c)(2) and (D). .

y Addltlonally, ini regard to- eommumty college employees C1v11 Code sectlon 35 13 prov1des .
- “Any one [sic] may waive the advantage of a law intended solely for his benefit, But'a law

established for a public reason cannot be contiaveiied by a private agreement.” In interpreting
Civil Code section 3513, the court in Azteca Construction, Inc. v. ADR Consulting, Inc. (2004)

121 Cal.App.4th 1156, held that section 3513 “prohibits a- walver of statutory rights whete the . - |

‘public benefit [of the stahite] is one of its ptimary purposes.’*® Here, Education Code

- sections 87160 — 87164 were established for the purpose of promoting the reporting of 1m13roper

governmental activities within community college districts, and thus, benefiting the public. The
right to State Personnel Board hearings and investigations, provided by Education Code
section 87164, subdivisions (c) — (), were made available to community college employees and

-applicants for employment as part of the remedies provided to promote reporting of i improper

-governmental activities, The importance of the State Personnel Board hearings to this public

6 AZteca Constructton, Inc. v. ADR Co;tsuZting, Inc., sztpl*'z‘z, 121 Cal.’App.4th_1156_, 1166.
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" benefit was 1nd1cated in the legislative history of Statutes 2001 chapter 416 (Assem Bill (AB)

No. 647), which added subdivisions (c) — (f) to Education Code section 87164, The legisiative

. history acknowledged a concern that community college administrators, governing boards, and

the Chancellor of the California Commumty Colleges may have “a conflict of interest in
investigating whistleblower complaints.”® Thus, a community college employee or apphcant

~ for emiployment’s right to a State Personnel Board hearing, prov1ded by Education Code '
 section 87164, subdivisions (c)(1), (c)(2), and (£), was provided, in large part, to have an

independent body available to investigate whistléblower complaints, which promotes the

reporting of'i nnproper governmental activities to the benefit of the public.

As a result, pursuant to Civil Code section 3513, community college employees may not waive
the rights provided by (c)(1), (c)(2), and (), and therefore, the MOUs of community college

- employees cannot conflict with Education Code section 87164, subdivisions (c)(1), (c)(2) and
(f), as those rights are unwaivable, Thus, the Commission finds that subdivision (I) of Ediication
Code section 87164 does not have any effect on the mandate requirements of subdmslons (c)(1),

- (c)(2), and (f).

32 Therefore; the' Commmsmn finds that Edueation Oode section” 87164 subd.msmns (a), (), (d), -

(e), (b), (i), (k), and (1), do not impose any state-mandated activities upon community college
districts. However, the Commission finds that Education Code section 87164, subdivision (£), as
added by Statutes 2001, chapter 416, and subdivisions (c)(1) and (c)(2), as added and amended

- by Statutes 2002, chapter 81, impose the following state-mandated activities upon comirunity
college districts when an employee or applicant for employment files a complamt w1th the State
o Personnel Board: .

. Begmmng January 1, 2003, fully comply with the rules of practlce and proeedure of the
Staté Pérsonnel Board. Tlns includes serving the employee or applicant for eriploymeént
and the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to. mvestlgatlons or attendmg
hearings, atid producing documents during mvesttgatlons or hearings (Ed. Code, § 87164
subd ). .

. Begmmng Je anuary 1, 2003 pay for all costs assoc1ated w1th the State Personnel Board
- hearing regarding a complamt ﬁled by an employee or apphcant for employment (Ed
- Code, § 87164, subd. (c)(z,)) e A

» Beginning January 1, 2002 1fthe State Personnel Board finds that a supervisor;
comritunity college administrator, or public school employer has violated Education Code
. section 87163, to make an entry intq that individual’s official personnel file by placing a -
copy of the State Personnel Board’s decision in that md1v1dua1’s official- personnel file
- (BEd. Code, § 87164, subd ®) . :

% Assembly Committee on Appropriations, Analysis of Assembly Bill 647 (20012002 Reg.
Sess.) as amended May 3, 2001, The May 3, 2001 versioh of A.B. 647 amended Government
- Code section 8547 et seq., and proposed the use of the Public Employment Relations Board

. (PERB) to investigate complaints of retahatton filed by community college employees and

, apphcants for employment.
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TIssue 2: . Do the state-mandated activities in Education Code section 87164,
’ ' subdivision (f), as added by Statutes 2001, chapter 416, and subdivisions
(¢)(1), and (c)(2), as added and amended by Statutes 2002, chapter 81,
constitute a néw program or higher level of service? o

.- In order for state-meandated activities to constitute a “new program or higher level of service,”
 the activities must carry out the goverrimental function‘of providing a service to the public, ot

impose unique requirements on-local governments that do not apply to all residents and entities

" in the state in order to implement a state policy.” In addition, the requiteriients must be new in

comparison with the pre-existing scheme and must be intended to provide an enhanced service to

the public.”! To make this determination, the requirements must initially be compared with the -

legal requirements in effect immediately priot to.its enactment.”>

Prior to the enactment of Statutes 2001, chapiter 416, there was no requirement for the State
Personnel Board to initiate & hearing or investigation into allegations.of reprisal-against an.
employee or applicant for. employment who disclosed impropet: governmentalinformation, and
therefore no requirement for community college districts to comply with the activities required
by Education Codé sectjon 87164, subdiyisions (e)(1), (c)(2) and (f). Therefore, the

requirethents to fully comply with the rules of practice and procedure of the State Personnel

Board, to reimburse the State Personnel Board for all costs associated with the hearings or
investigations, and'to make an entry into the official personnel record of a supetvisor,
commuity college administrator, or'public s¢hool employer, who is found by the State
Personnél Board to have violated Education Code section 87163, are new in compatison to the
- pre-existing scheme. ’ oo | |

In addition, these activities imposé inique requitements oh community college districts that do

not apply to all residents and enftities in the state and which ate interided to provide an enhariced
level of service to'the public.. Educafion Code sections 87160 87164 encourage “smployees
and othef persons [to] disclose...imipropér governimental activities” by, among other things,
providing a State Persontiel Bokird hearing as e fortim to hear complaints of acts of reprisal taken
against an employee or applicant for emiployment for disclosing improper governmental activity.

A protected disclosure unider the code sections include activities that violate state or federal law,

that are economically wastéful of involves gross misconduct, incompetency, og4inefﬁciency'," ot

that may significantly threaten the health or safety of employees or the public.” Thus, requiring - . .

“community-college districts® participatio-in State Personnel Board hearings and reimbursement- -
of the Stite Personnel Board for all costs associated with the hearings imposes unique '
requirements upon community college districts and provides an enhanced service to the public

by aiding disclosure of illegal, wasteful, or harmful activities. : '

™ County of Los Angeles, supra, 43-Cal.3d 46, 56. - '

" San Diego Unified School Dist., supra, 33 Cal.4th 859, 878, Lucia Mar, supra, 44 Cal.3d 830,
835. - . . :

2 Ibid.

3 Bducation Code section 87161,

7 Education _Code'sectioh 8'71:62,_ subdivisioné (© and (e).
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: Therefore the Commmsmn ﬁnds that Edueatlon Code section 87164 subdivision (f), as added
- by Statutes 2001, chapter 416; and subdivisions (c)(1), and (c)(2), as added and amended by
Statutes 2002, chapter 81, constitute 4 new program or- ‘higher level of service.

Ilsue 3: - Does Education Code section 87164, subdivision (i), as added by Statutes
2001, chapter 416, ‘and subdivisions (c)(1), and (¢)(2), as added and amended
- by Statutes 2002, chapter 81, impose “costs mandated by the state” on
_ community college districts withir the meaning of article XX B, sectlon 6
and Government Code section 175142

In order. for the test claim statute to impose & reimbursable state-mandated program under the
California Constitution, the test claim statutes must impose costs mhandated by the state.”
Government Code section 17514 defines “cost mandated by the state” as follows: -

[Alny increased costs which a-local agency or school district is requited to i meur

after July 1, 1980, as & résult of any statute enacted on of after Janinary 1,'1975, or
. any executive order implemeénting any statute enacted oni or after January 1; 1975,

which mandates & new program or higher level of service of s -existifig-program
~* Vithinthe b meaifiing of Seetmn' 6 of" Artlele XIII B of the' Cahforma Gonstitutlon

Santa Monica Commumty Collegerstnct eo-olalmant estimated that it “will i incur
approximately §1,000, or more, annually, in staffing and other costs in excess of any. funding
provided to school dtstrrets and the state for the period from July 1, 2001 through

June 30, 2002*" to unplement all duties alleged by the claimiants to be mandated by the state.

In addxtmn, the State Personnel Board has provided evrdenee of amounts charged to community
college districts in the State Personnel Board cominents, dated Apnl 20 2007. . The State.
Personnel Board mdleates that. dunng thé. penod between 2002 and 2007, 12 whistlsblower
eomplamts were filed w1th the State Personnel Board by community college district employees
and/or appheants for employment The State Personnel Board also indicates'that as of
April 20, 2007, community college districts have been charged $4,860. 91 since 2002. Th1s
amount includes heanngs for both eommumty college employees and appheants for

, employment _ _

_ Thus, the Commlssmn ﬁnds that the record Bupports the finding' of costs mandated by the state Lo

and that none of the exceptions-iti Government Code section 17556 apply to'deny this claim. As

a result, the Commission finds that Educationi Code section 87164, subdivision (£), as added by

Statutes 2001, chapter 416, and subdivisions (c)(1), dad (c)(2), a5 added and amended by

Statutes 2002, chapter 81, impose costs mandated by the state within the meaning of

 article XIII B, section 6 of the California Constitution and Government Code section 17514 for -
the following activities when an employee or apphcant for employment ﬁles 8 complamt wrth

- 'the State Personnel Board: :

* Beginning January 1, 2003, fully comply with the rules of practice and proeedure of the
State Personnel Board This includes serving the employee or applicant for employment

5 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514,

™ Test Claim, Exhibit 1, Declaration of Tom Donner (Exh1b1t A to Item’ 11 Commlssmn '
September 27, 2007 Hearing, p. 139.) .
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and the State Personnel Board with a written response to the applicant for employment’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents during investigations or hearings (Ed. Code, § 87164,
subd. (c)(1)). ' A ' :

¢ Beginning January 1, 2003, pay for all costs associated with the State Personnel Board
* hearing regarding a complaint filed by an employee or applicant for employment (Ed.
Code, § 87164, subd: (c)(2)). ’ . .

s Beginning January 1, 2002, if the State Personnel Board finds that a supervisor,
community college administrator, or public school employer has violated Education Code
section 87163, to make an entry into that individual’s official personnel file by placinga
copy of the State Personnel Board’s decision in that individual’s official personnel file
(Ed. Code, § 87164, subd. (£)).

CONCLUSION

The Commission concludes that Education Code section 87164, subdivision (f), as added by
Statutes 2001, chapter 416:and subdivisions (c)(1),-and (c)(2), as added and amended by ... .
Statutes 2002, chapter 81, constitutes a reimbursable state-mandated program on community
college districts within the meaning of article XIII B, section 6 of the California Constitution,
and Government Code section 17514, for the following specific new activities when an

.. employee or applicant for employment files a complaint with the State Personnel Board: '

» Beginning January 1, 2003, fully comply with the rules of practice and procedure of the
. State Personnel Board. This includes serving the employee or applicant for employment
and the State Personnel Board with a written response to the applicent for employment’s
~ complaint addressing the allegations, and responding to investigations or attending
“hearings, and producing documents during investigations or hearings (Ed. Code, § 87164,
subd. (c)(1)). ’

¢ Beginning January 1, 2003, pay for all costs associated with the State Personne] Board
hearing regarding a complaint filed by an employee or applicant for employment (Ed.
- Code, § 87164, subd. (c)(2)). R R
e Begmnnganuary 1, 2002; if the State Personnel Board finds that a ’sup‘erVisor, .
section 87163, to make an entry into that individual’s official personnel file by placing a
copy of the State Personnel Board’s decision in that individual’s official personnel file
.- (Ed.Code, § 87164, subd. (f)). S S _ -
" The Commission further concludes that Education Code sections 44110 — 44114, as added and
_ amended by Statutes 2000, chapter 531, and Statutes 2001, chapter 159 do not impose any =~
state-mandated activities upon K-12 school districts and, thus, are not subject to article XIII B,
section 6 of the California Constitution. =~ o '

Any other test claim statute and all'egation not specifically approved above, does not impose a
reimbursable state-mandated program subject to article XIII B, section 6 of the California
Constitution. , ,
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I | :\Mandates\2()02\02t024\Ps&G§\draﬁPsOs

DRAFT PARAMETERS AND GUIDELINES
Education Code Section 87164 '

Statutes 2000, Chapter 531
‘Statutes 2001, Chapter 159 .
. Statutes 2001, Chapter 416,
Statutes 2002, Chapter 81

Reporting Improper Governmental Activities, 02-TC-24
| Santa Monice Community College District, Claimant

L  SUMMARY OF THE MANDATE o
On September 27, 2007, the Commission on State Mendates (Commission) adopted a Statement

- of Decision finding that the test claim legislationdmposes a partially reimbursable state-
andated program upon comunity college districts within the meaning of article X111 B,
section 6 of the California’ Constitution and Government Code section 17514. The Commiission

approved this test claim for the following reimbursable activities:

. » Beginning Janyary 1, 2003, fully comply with the rules of practice and procedure of the
State Personnel Board.: This includes serving the employes or applicait for employment
and the State Pérsonnel Board with a written response to thie applicant for employment’s
complairit dddressing the allegations, and fesponding to investigations or attending
hearings, and producing documents duriiig ihvestigations or hearings (Bd. Code, § 87164,

- subd. ©)(). |

¢ DBeginningJ anuary 1, 2003, pay for all costs associated with the State Personnel Board
hearing regarding a complaint filed by an employee or applicant for emiployment (Ed.
Code, § 87164, subd. (c)(2)). ‘

» Beginning January 1, 2002, if the lS"tate._Personnel Board finds that a supervisor,

" commitinity college administrator, or public school

7 section 87163,t0 maks &n éntry into thiat individual’s official personnel file by placing a

. copy of the State Personnel Board's decision in that individual’s official personnel file
" (Bd. Code, § 87164, subd. (). |

I, ELIGIBLE CLAIMANTS o

- Any community college district, which incurs increased costs as & result of this mandate is
eligible to claim reimbursement. , ' :

1. PERIOD OF RE]:MBURSEMENT

Government Code section 17557, subdivision (¢), states that a test claim shall be submitted on or
before June 30 following a given fiscal year to establish. eligibility for that fiscel year. The test

claim was filed on June 5, 2003. Therefore, the costs incurred for compliance with-this program
are eligible for reimbursement on or after July 1, 2001, unless otherwise specified in the
" Commission’s Statement of Decision. : . .
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Actual costs for one fiscal year shall be mcluded in each claim. Estimated costs of the
‘subsequent year may be included on the same claim, if applicable. Pursuant to Government -
- Code section 17561, subdivision (d)(1)(A), all claims for reimbursement of initial fiscal year
- costs shall be submitted to the State Controller within 120 days of the issuance date for t11e

-claiming instructions.

If the total costs for a given fiscal year do not exceed $1 000, no relmbursement shall be allowed " ‘
- except as otherwise allowed by Government Code seetlon 17564

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be
claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source.
document is a document created at or near the same time the actual cost was incurred: for the
event or activity in questlon Source documents may include, but are not limited to, employee
time records or time logs, sign-in sheets, invoices, and rece1pts

Evidence corroboratmg the source doeuments may mclude, but is not lnmted to, worksheets cost
allocation reports (system generated), purchase orders, contracts, agendas, and declarations.
Declarations must include a certification of declaration stating, “I certify (or deelare) under
penalty of perjury under the laws of the State of California that the foregoing is true and correct,”
and must futther comply with the requirements of Code of Civil Procedure section 2015.5.

- Evidence corroborating the source documents-may include data relevant to the reimbursable
activities otherwise in compliance with local, state, and federal govemment requirements.
However, corroborating documents cannot be substituted for soutce documents

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable
activities identified below. Increased cost is limited to the cost of an act1v1ty that the claimant is
required to incur as a result of the mandate,

For each eligible claimant, the followmg activities are reimbursable:

.. Begmmng Jatiuary 1, 2003, fully comply with the rules of practlce and procedure of the
" Staté Persorinel Board Th1s inclides serving the employee or apphcant for employment -
and-the State Personnel Board with a written response to the applicatit for eraploymerit’s
complaint addressing the allegations, and responding to investigations or attending
hearings, and producing documents durmg investigations or hearings (Ed. Code, § 87 164,
subd. (c)(1)). :

. Begmnmg J anuary 1 2003 pay for all costs assoclated w1th the State Personnel Board .
hearing regarding a complaint filed by an employee or applicant for employment (Ed.
Code, § 87164, subd. (c)(2)).

 Beginning January 1, 2002, if the State Personnel Board finds that & superv1sor
community college adnumstrator, or public schiool employer has violated Education Code
section 87163, 16 nake an entry iiito that individual’s official personnel file by placing a
copy of the State Personnel Board’s decision in that mdmdual’s ofﬁc1a1 personnel file
(Ed. Code, § 87164 subd. (). : . o
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V.  CLAIM PREPARATION AND SUBMISSION R
Each of the following cost elements must be identified for each reimbursable activity identified
in Section IV, Reimbuisable Activities, of this document. Each claimed reimbutsable cost must
be supported by source documentation as described in Section IV. Additionally, each
reimbursement claim must be filed in a timely manner. ‘ S

A Direct Cost Reporting ' - N , _ o

Direct costs are those costs incurred specifically for the reinibursable activities. The following =

direct costs are eligible for reimbursement, - ’ ' '
1. Salaries and Benefits

Report each employee implernenting the reimbursable activities by name, job
classification, and productive hourly rate (totel wages and related benefits divided by
productive hours). Deseribe the specific reimbursable activities performed and the hours

devoted to each reimbursable activity performed.
3. Msterials and Supplies Y
.li;a—vart;\{cvhqggst, of materials and supplies that have b;eg»gdnSﬁiiiqd—br{a’xp.,ﬂndadfoﬁme -
‘purpese of the reimbursable activities. Purchases shall be claimed.at the actual price
. aftet deducting discounts, rebates; and allowances received by the claiment. Supplies
....thiat are withdrawn from inventory shall be charged on an appropriate and recognized
" method of costing, conaistenﬂy applied. : ' :

. 3, Contracted Servites o
‘Report the name of the contractor and services performed o implement the reimbursable

activities. Attach a copy of the contract to the claim. If the contractor bills for time and
materials, report the number of hours spent on the activities and all costs charged, If the
contract is a fixed price, report the ddfes when services were performed and itertiize all
costs for'those services. :

4. Fixed Assets and Equipment o . .

" Report the purchase price peid for fixed assots and equipment (including computers)

. necessary to implement the reimbursable activities. The purchase price includes taxes, - .
delivery costs, and installation costs. If the fixed asset or equipment is also used for - - -
purposes other than the reirabursable'activities, only the pro-rata portion of the purchase
price uséd to implement the reimbursable activities can be claimed. '

-5, Travel

. Report the name of the employee traveling for the purpose of the :Iqimbursable' activities,
- Inchude the date of travel, destination point, the specific reimbursable activity requiring
 trevel, and related travel expenses reimbursed to the employee in compliance with the

rules of the local jurisdiction. Report employee travel time according to the rules of cost

element A. 1, Salaries and Benefits, fot each applicable reimbursable activity.
B. Indirect Cost Rates

Indirect costs are costs that have been incurred for @omm_dh or joint purposes. '['hése costs
benefit more than one cost objective and cannot be readily identified with a particular final cost
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objective without effort disproportionate to the results achieved, After direct costs have been
- determined and assigned to other activities, as appropriate, indirect costs are those remaining to

- be allocated to benefited:cost objectives. A cost may not be allocated as an indirect cost if any
other cost incurred for the same purpose, in like circumstances, has been claimed as a direct cost.

Indirect costs include: () the indirect costs originating in each department or agency of the -

governmental unit carrying out state mandated programs, and (b) the costs of central -

- Bovernmentel services distributed through the central service cost allocation plan and not -
‘otherwise trested as direct costs. © - L '
Community colleges have the option of using: (1) a federally approved rate, utilizing the cost
accounting principles from the Office of Management and Budget Circular A-21, "Cost

Principles of Educational Institiitions"; (2) the rate calculated on State Controller's Form FAM-
25C; or (3) a 7% indirect cost rate. '

VI. RECORD RETENTION |

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual
costs filed by a local agency or school district pursuant to this chaptei'ilﬂ is subject to the initiation
of an enidit by the'Controller no later than three years after the date that the actual reimbursement
claim is filed or last amended; whichever is later. However, if no funds are appropriated orno

paymentis inade to 4 claimant for the prograin for the fiscal year for which the claim is filed, the
time for the Controller to initiate an.audit shall commence to run from the dte of initial payment
of the claim. In any case, an audit shall be completed not later than two years after the date that
the andit is commenced. All documents used to support the reimbursable activities, as described
in Section IV, must be retained during the period subject to audit, If an alidit has been initiated
by thie Controller during the period subject to audit, the retention'period is extended until the
ultimate resolution of any audit findings. " -

VIL. OFFSETTING REVENUES AND REIMBURSEMENTS

Any offsets the claimant experiences in the same program as a result of the same statutes or
executive orders found to contain the mandate shall be deducted from the costs claimed. In

. . addition, reimbursement for this mandate from any source, includinig but not lithited to, service

., fees collected, federal funds, and other state funds, shall be identified dnd dedhicted from this
'VHL STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Codé section 17558, subdivision (b), the Controller shall issué claiming
. instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopted paraméters and guidelines from the Commission, to assist local agencies
‘and school-districts in claimirig costs to be reimbursed; The claiming instructions shall be
* derived from the test claim decision and the parameters and guidelines adopted by the - .
Commission. - ' : - S : ' '

Pursuant to Government Code séction 17561, subdivisioﬁv(d)(l),' issuance of the ciaiming ‘
instructions shall constitute a notice of the right of the local agencies and school districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

! This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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of Decision, is on file with the Commission. , : N

IX. REMEDIES BEFORE THE COMMISSION B

Upon request of a local agency or school district, the Commission shall review the claiming
instructions issued by the State Controller or any other authorized state agency for S
reimbursement of mandated costs pursuant to Government Code section 17571, If the
Commission determines that the claiming instructions do not conform to the parameters and

-guidelines, the Commission shall direct the Controller to modify the claiming instructions and

the Controller shall modify the claiming instructions to conform to the parameters and guidelines -
s directed by the Commission, I L L B
In addition, requests may be made to amend parameters and guidelines pursuant to Government

. Code section 17557, subdivision (d), and California Code of Regulations, title 2, section 1183.2.

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on all parties and provides the legal and factual
basis for the parameters and guidelines. The support for the legal and factual findings is found in
the administrative record for the test claim. The administrative record, including the Statement

Fule
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915 L Strest, Suite 1190 '
_ Sacramento, CA 25814 Fax: (916) 3244888

—Tir. J. Bradley Burgess

Public Resource Management Group ' Tel  (916) 6774233
1380 Lead Hill Boulevard, Suite #106 ne T .
Roseville, CA 866681 - - ' Fax: (916)677-2283 L

bt
T A

Mir. Floyd Shimomura

State Personnel Board (E-09) ' - . Tel:

801 Capitol Mall, Room 150 o .

Sacramento, CA 95814 - . ’ Fax: - (916) 863-1028

Mr. Kslth B, Petersen - ‘ ] - . Claimant Rep,resentative

SixTen & Associates - : . Tek: (91'6) 585-6104

3841 North Freeway Biwd., Suite 170 ‘

Sacramento, CA 985834 . Fax: (916) 564-6103
Page: 3
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DECLARATION OF SERVICE BY MAIL

I, the undersigned declare as folloWs:

Iama res1dent of the County of Sacramento and I am over the age of 18 years, and not a.
party to the within action. My place of employment is 980 Ninth Stleet Suite 300, -
Sacramento, California 95814,

October 9, 2007, I served the:

RE: Adopted Statement of Decision and Draft Parameters and Guidelines
Reporting Improper Governmental Activities, 02-TC-24

Education Code Sections 4411044114, and 87160-87164

Statutes 2000, Chapter 531, Statutes 2001, Chapter 159,
‘Statutes 2001, Chapter 416, Statutes 2002, Chapter 81

San Juan Unified School District and Santa Monica Community -

College District, Claimants - '

By placing a true copy thereof in an envelope addressed to:

Mr. Keith B. Petersen .. Ms. Ginny Brummels

SixTen and Associates ' State Controller’s Office
3841 North Freew#y Blvd., Suite 170Division of Accounting & Reporting
Sacramento, CA 95834 . 3301 C Street, Suite 500

Sacramento, CA 95816
State Agencies and Interested Parties (See attached mailing list);

- and by sealing and depositing said envelope in the United States mall at Saeramento, T
Cahforma, w1th postage thereon fully pald - '

1 declare under penalty of per,]ury undet t11= laws of the State of California t‘*at th., feregomg'
is true and correct, and that this declaration was executed on October 9, 2007 at Sacramento,

California.

- Lorenzo Dhran Jr. -
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o . | . : EXHIBIT B
vy ' !
2 SixTen and Associates
Mandate Reimbursement Services
KEFTH B. PETERSEN, MPA, JD, President
: - E-Mail: Kbpsixten@aol.com
San Diego . o . ) . . Sacramento
5262 Balboa Avenug, Sulte 800 _ ) . 8841 North Freeway Blvd,, Sulte 170
- SanDlego, CAS2117 S _ S o " Bacramento, CA 85834
‘Telephone: (858) 514-8605 . _ - : : : : Telephone:(916) 565-6104
 Fax:(858) 5148645 o o R .- Fax:(996)564-6103
Octiober 24, 2007

Paula Higashi, Executive Director
Commission on State Mandates
U.S. Bank Plaza Building

980 Ninth Street, Suite 300
Sacramento, California 95814

Re: Test Claim 02-TC-24 ‘ : : ‘
SariJuan Unified School District and Santa Monica Commiunity College District
Proposed Parameters and Guidelines '

Reporting Improper Governmental Activities

Dear Ms. Higashi:

| have received the Commission’s Draft Parameters and Guidelines transmitted on
October 9, 2007, with the Statement of Decision, to which | respond on behalf of the
test claimants. -~ = = | R :

Three -reimb'urséBle_gctivi_tieé’*éfe eriumerated, derived fromi Education Code section
87164, subdivisions (¢) (1), (¢) (2); and (). S
Subdivision (c) (1) wias added as subdivision (c) by Chapter 416, Statutes of 2001, and
is thus-éffective January 1, 2002, not 2003, as indicated in the proposed parameters

-and guidelines.

" Subdivision (c) (2) was addéa by Chapter 81, Statutes of 2002, and is thus offective
January 1, 2003, as correctly indicated in the proposed parameters and guidelines. -

~ Subdivision (f) was added Chapter 4-16, Statutes of 2001, and is thus effective January
1, 2002, as correctly indicated in the proposed parameters and guidelines. '

2. Reasonable Methods of Complying (1183.12 (b) (2))

" None proposed.
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Paula ngashr Executrve Drrector 2 o o October 24, 2007
_3; ' Reasonable Reimbursement Method (1183 12 (b) (3))

- The test claimant does not believe the costs incurred for the approved activities are
sufficiently related to any workioad unit (for example, number of complaints) which -

~could support a reasonable stateW|de reimbursement method fora srgnlf' cant part of
the mandate.

4. Revenues and Reimbursements (1183.12 (b) (4))

- There are no dedicated state or federal funds appropriated for this mandate. There are
no known non-local agency funds dedicated to this mandate. There are no college
district general: purpose funds appropnated for this mandate. There is no fee authority
to offset costs of this' program :

5. Offsetting Savings{1483.12 (b) ('5))

Offsetting savings are a question of law determined by the.test claim adjudlcaﬁon
pursuant to Government Code section 17556. The Commission did not identify any
offsetting savings for any of the activities approved for reimbursement.

" QObjections to Content .
PART IV. REIMBURSABLE ACTIVITIES

_For the record and preservatron of appeal rlghts the test claimant objects to.the
boilerplate language regarding source documents, contemporaneous documents and
corroborating evidence. It is a standard of general application without independent
statutory or regulatory basis. It is a standard which generally exceeds the
documentation methods utilized in.the usual-course of business for local agencies and

-the standard requured for substantiation of the use of, or application for, other state .

- funds by local agenciss. !t is a standard imposed retroactively-upon-claimants without _ .

prior notice.  These and, other-objections were.-made before by local agency
representatives in previous Gommission proceedings. Notwithstanding, the.standard
has been adopted by the Commission as boilerplate for parameters and guidelines.
Unless there is some interest by the Commission to revisit these issues; the parameters
and guidelines can proceed smce the borlerplate is consrstent W|th past. Commlssron
decisions: : :

PARTYV. ~ CLAIM PREPARATION AND SUBMISSION
Re: B. Indirect Cos’t Rates
‘For the record and preservatlon of appeal rights, the test claimant objects to the

boilerplate language regarding the community college choice of indirect cost rate
, calculatlons specn" cally, the Controller s FAM-ZQC methodology It is a standard of
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.Paula Higashi, Executive Director 3 o ' Octdber 24, 2007 :

general application without independent statutory or regulatory basis. ltis a
methodology which excludes other reasonable allocations of direct and indirect costs
contrary to other state accounting procedures and generally accepted accounting -
principles. lt is a standard imposed retroactively upon claimants without prior notice.
These and other objections have been made before by local agency representatives in
_previous Commission proceedings. Notwithstanding, the standard has been adopted
by the Commission as boilerplate for parameters and guidelines. Unless there is some
interest by the Commission to revisit these issues, the parameters and guidelines can

proceed since the boilerplate is consistent with past Commission decisions.
" PART VI. RECORD RETENTION |

For the recdrdéé”afﬁd 7p'reser\iati6fr'i' of éppeal rights, the test ,,Ciéi_mant;gbjects tothe
language regarding thié docurentation retention requirements. The Commission .

requires.the claimants, as a condition of reimbursement, to retain claim documentation
until the State Controller's statute of limitation for audit expires. Government Code

. Section 17558.5 provides no specific date for the termination of the documentation '
requirement. It is conditioned on subsequent indépendent actions by the stats, that is,
. appropriations for mandate reimbursement, and subsequent independent acts by the
Controlier, that is, payment of a claim. There is no factual relationship between the-
content and integrity of the claim and the date of payment. Therefore, at the time.the

claim is filed, the claimant has no method to determine the docurmientation retention

- f the statute and these parameters and guidelines. ltis
standard upon claimants without prior notice. These and other
objections have been re by local agency representatives in previous
~Comriggion proceedings. Notwithstanding, the standard has been adopted by the
Comiission as boilerplate for parameters and guidelines. Unless there is some
interest by the Commission to revisit these issues, the parameters and guidelines can

~"proceed since the boilerplate is consistent with past Commisgion decisions. -
CERTIFIGATION =~ =7 =~ | | e

| hereby declare, under penalty of perjury under the laws of the State of_Califo[r\ia, that

the information in this document is true and correct to the best of my own knowledge or -

" information or belief. S ST

Sincerely, - ..

Keith B. Petefsen:

" C:  Per COSM Distribution List Attached

145




OO NOOOOALBN

" Re:

DECLARATION OF SERVICE

Test Claim 02-TC-24 -

- Reporting Improper Governmental Activities

San Juan Unified School District and Santa Monica Community College District

. ldeclare:

| am employed in the office of SixTen and Associates, which is the-

appointed representative of the above named claimants. 1am 18 years of
age or older and not a party to the entitled matter. My business address is
3841 North Freeway Blvd, Suite 170, Sacramento, CA 95834.

" On the date indicated below | served the attached letter dated October 24,'

2007, to Paula Higashi; Executive Director, Commission on State
Mandates to the Commission mailing list dated 10/19/07 for this test clarm

- and to

Paula H_igashi, Executive Director
Commission on State Mandates
980 Nlnth Street, Suite 300
Sacramento CA 95814

Y

U S MAIL lam famiharwrt 'h'he business
practice at SixTen and Associates for the
collectron and ssing of

-correspondence for maihng’ with the

United 'States ” Postal = Service. In
accordance with that practice,
correspondence placed in the internal mall
collection system at SixTen and

“Associates is deposited with the United -
.. States Postal Service that same day inthe

ordinary course of busrness

OTHER SERVICE I caused such

' envelope(s) to be delivered tothe officeof

the addressee(s) hsted above by:

__(Describe)

. FAGS|M|LE TRANS

N: On the

date below from“‘facsimile’ machine

- number “(858) 514-8645; 1 -personally

transmitted to the above-named: person(s)
to the facsimile number(s) shown above,
pursuant to California Rulés of Court

2003:2008. A true copy of the above-

described * document(s) ~'was(wers)

. transmitted by facsimile fransmissionand - - . .
“the _transmission was reported as

complete and without error.

A copy of thé transmissisn report issued
by the transmitting machlne is attached to
this proof of service.’ .

PERSONAL SERVICE: By causing atrus

- copy of the above-described document(s)

to be hand delivered to the offi ce(s) of the
addresses(s). _

| declare under penalty of perjury under the laws of the State of California that the

at Sacramento, Califarnia.

- foregoing is true and correct and that this declaratron was executed on October 24, 2007,

[ b

Jag6n R. Cale
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Original List Date:  6/18/2003 . Mailing Information: Notice of adopted SOD

Last Updated: 8/21/2007 :

List Print Date: ~ 10/08/2007 o Mailing List
Claim Number: 02-TC-24 D . - :
- |ssuer Reporting Improper Gowernmental Activitles

7O ALL PARTIES AND INTERESTED PARTIES:

_ Each commisslon malling list Is continuously updated as requests are received to Include or remove any party or person
on the mailing list. A current mailing lst Is provided with commission correspondsnce, and a copy of the current malling
list is available upon request at any time. Except as proMded otherwise by commission rule, when a party or interested
party files any written material with the commission concemning a claim, it shall simultaneously serve a copy of the written
material on the parties and interested parties to the clalm identified on the mailing list provided by the commission. (Cal.
Code Regs., tit. 2, § 1181.2) '

Mr. Jim Spano _
State Controllers Office (B-08) o ' Tel  (916) 323-5849
Division of Audits— = ' =y

300 Capltol Mall, Sulte 518 Commo T Fax; (916) 327-0832
Sacramento, CA 95814 .

— Vs, LindaC. T Simlick

San Juan Unified Schoal District el (918) 8717110
3738 Walnut Avenue ' | ' ,

P.Q. Box 477 ' Fax: - (916) 871-7704
Carmichael, CA 985608-0477 .

Tir. Robart My ashiro
Education Mandated Cost Network , Tel  (916) 448-7517

1121 L Strest, Suite 1060
Sacramento, CA 95814 . Fax:  (916)448-2011

~Ms, Harmaet Bérkschat :

5325 Elkhomn Biwd. #307 s S S
Sacramento, CA. 85842 Fax:  (916)727-1734

NMs. Sandy Reynolds

Reynolds Consulting Group, Ine. o el (951) 303-3034 -
P.0. Box 894059 T _— o )
Temecula, CA 92588 . ' Fax: (951) 303-8807

Mr. Arthur Palkowitz

San Diego Unified School District | . Tek  (B19)725-7785
Office of Resource Development

4100 Nomal Street, Room 3200 " Fax:  (619)725-7564
San Diego, CA 92103-8363 : S '
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* Mr: Stevesmiti " -
- Steve Smith Enterprises, Inc.

" Tel:

Page: 2
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_ ~ (918) 2164435
. 3323 Watt Avenue #291 .
Sacramento, CA 95821 Fax: (916) 972-0873
Wir. Steve Shields |
Shields Consulting Group, Inc. Tel: (918) 454-7310
1536 36th Street N B
Sacramento, CA 85816 - Fax: - . (816) 454-7312
M. Beth Hunfer
Centratlon, Inc. . Tel:  (886) 481-2621
8570 Utica Avenue, Sulte 100 ]
Rancho C_uca'mdnga. CA 91730 Fax: (866)481-2682
Ms. Carofngham
Callfornia Department of Educatlon (E-OB) Tel:  (916) 3244728
Fiscal Policy Divslon .
1430 N Strest, Sulte 5602 Fax: (918) 319-0118
Sacramento, CA 95814 B
Wir. Enik SKinner )
California Community Colleges Tel:  (916) 322-4005
. Chancellor's Office (G-01) :
. 1102 Q Strest, Sulte 300 Fax:  (916) 323-8245
Sacramento, CA 95814-8549 : :
Mr. Thomas J. Donner. Claimant
Santa Monica Community College District Tel: (310) 434-4201
1900 Pico Biwd.
Santa Monica, CA 90405-1628 Fax:  (310) 434-8200
"M, David E. Scribner — -
Scrlbljef GGHEU“IDQ Group, Inc. Tel: (916)922-26838 . .
3840 Rosin Court, Suite1e0.. - . - - . - - ST L
Sacramento, CA 85834 ~—~ - R Fax: ' (916) 9222718 - o
- Mr. Joe Rombold _
School innovations & Advocacy . Tel:  (916)669-5116
- 11130 Sun Center Drive, Suits 100 o - .
Rancho Cordova, CA 95670 =~ Fax: = (BB8)487-8441 -
Mr. David Cichella
" . California School Management Group el (209) 834-0556
1111 E Strest
Tracy, CA 95376 Fax:  (209) 834-0087




T Glfiny Brammels

. State Controller‘s_Ofﬂce (B-08) o o Tel: (916) 324-0256
. Division of Accounting & Reporting ' - o . o
3301 C Strest, Sulte 500 Fax: (916) 323-8527
Sacramento, CA 985816 : ' :
s, Jeannle Oropeza j
Department of Finance (A-15) -- T Tel:  (916) 4450328
Education Systems Unit . . - -
- 915 L Strest, 7th Floor - : _ e . Fax: (916) 323-9530 .
Sacramento, CA - 95814 : B ' I . C
Ws. Susen Geanacou
Department of Finance (A-18) Tel:  (916) 445-3274
915 L Strest, Suite 1190 .
- Sacramento, CA 95814 : Fax: (916) 324-4888
Mr. J. Bradley Burgess ,
Public Resource Management Group . - Tel: . -(916)-677 4233
1380 Lead-Hill Boulevard, Suite #1068 - R '
Roseville, CA 95661 , : Fax: (P16) 877-2283
Mr. Floyd Shimomura A
State Personnel Board (E-09) ' Tel:
801 Capltol Mall, Room 160 - - . )
Sacramento, CA 95814 T S Fax: (916) 653-1028
Wir, Kelth B, Petarsen _ ~ Claimant Representative
SixTen & Associates Tel:  (916) 565-6104
3841 North Fresway Biwd,, Suite 170
Sacramento, CA 95834 : Fax: (916) 564-6103
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Original List Date: 6/18/2003 Mailing Information: Draft Staff Analysis
Last Updated: - 9/21/2007

- List Print Date: - . 07/14/2008 L _ - Mailing List
Claim Number: 02-TC-24
Issue: _ Reporting Improper Governmental Activities

| TO ALL PARTIES AND INTERESTED PARTIES:

Each commission mailing list is continuously updated as requests are received to include or remove any party or person
on the mailing list. A current mailing list is provided with commission correspondence, and a copy of the current. mailing
list is available upon request at any time. Except as provided otherwise by commission rule, when a party or interested
party files any written material with the commission concerning a claim, it shall simultaneously serve a copy of the written
material on the parties and interested parties to the claim identified on the mailing list provided by the commission. (Cal.

- Code Regs., fit. 2, § 1181.2.) - : '

Mr. Jim Spano

State Controller's Office (B-08) -~ Tel  (916) 323-5849 -

Division of Audits e

300 Capitol Mall, Suite 518 Fax:  (916) 327-0832 B

- Sacramento, CA 95814

W5 Linda C_T. Simiick

San Juan Unified School District _ Tel (916) 971_71 10
3738 Walnut Avenue L
P.O. Box 477 : Fax. (916) 971-7704

Carmichael, CA 95609-0477

Mr. Robert Miyashiro

Education Mandated Cost Network Tel  (916) 446-7517
1121 L Street, Suite 1060 '

Sacramento, CA 95814 Fax: (916) 446-2011
Ms. Fiarmeet Barkschal | ‘ .
Mandate Resource'Services - -~ - Tgl (916)727-1350
5325 Elkhorn Bivd. #307 - S ' ' T
Sacramento, CA 95842 - Fax: (916) 727-1734
Ms. Sandy Reynolds _ - _ _
Reynolds Consulting Group, Inc. I ) Tel:.  (951) 303;3‘034 ’
P.O. Box 894059 S ' ,
Temecula, CA 92589 ' ‘ o Fax: (951) 303-6607
Mr. Arthur Palkowitz , :

San Diego Unified School District o Tel  (619) 725-7785
Office of Resource Development ' '

4100 Normal Street, Room 3209 Fax; (619) 725-7564

San Diego, CA 92103-8363
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Ir. Steve Smith

Steve Smith Enterprises, Inc. Tel: (9&6) 852-8970 .
2200 Sunrise Blvd., Suite 220 - : :

Gold River, CA 95670 | - ~ Fax  (916) 852-8978
Mr. Steve Shields :
Shields Consulting Group, Inc. Tel:  (916) 454-7310
1536 36th Street - , ' _ .
Sacramento, CA 95816 _ : o Fax: . (916) 454-7312
Ms. Beth Hunter , ;
Centration, Inc. Tel:  (866) 481-2621
8570 Utica Avenue, Suite 100 _ _

Rancho Cucamonga, CA 91730 - Fax. (866)481-2682
Ms. Carol Bingham

California Department of Education (E-08) Tel:  (916) 324-4728
Fiscal Policy Division ) '

1430 N Street, Suite 5602 . Fax: (916) 319-0116

Sacramento, CA 95814

Mr. Erik Skinner

California Community Colleges © 7 Tel  (916)322-4005
Charicellor's Office (G-01) '

1102 Q Street, Suite 300 , Fax: (916) 323-8245
Sacramento, CA 95814-6549

Mr. Thomas J. Donner ' | Claimant

Santa Monica Community College District Tel:  (310).434-4201
1900 Pico Blvd. - _ '

Santa Monica, CA 90405- 1628 -~ Fax  (310)434-8200"
Mr. David E. Scribner

Scribner & Smith, Inc. ' Tel: _ (916).852-8970
2200 Sunrise Boulevard, Su1te 220 . S

Gold Rwer CA 85670 - - : ~ . 7 " Faxe " (916) 852-8978
Mr. Joe Rombold - _
School Innovations & Advocacy ' _ Tel:  (916) 669-5116
11130 Sun Center Drive, Suite 100 = = - .

Rancho Cordova, CA 95670 -~ -~ : "~ Fax - (888)487-6441
Mr. David Cichella . .
California School Management Group 7 o  Tel:  (209) 834-0556 -
3130-C Inland Empire Bivd. -

Ontario, CA 91764 _ Fax:  (209) 834-0087
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Ms. Ginny Brummels

State Controller's Office (B-08) : Tél: (916) 324-0256
Division of Accounting & Reporting _
3301 C Street, Suite 500 - Fax: (916) 323-6527

~ Sacramento, CA 95816

Ms. Jeannie Qropeza

Department of Finance (A-15) ' - _ Tel:  (916) 445,6323
- Education Systems Unit . o
915 L Street, 7th Floor C o o Fax: (916) 323-9530

Sacramento, CA 95814

Ms. Susan Geanacou

Department of Finance (A-15) : Tel:  (916) 445-3274
915 L Street, Suite 1190
Sacramento, CA 95814 _ Fax. (916) 324-4888

Ms. Jolene Tollenaar

MGT of America - Tel:  (916) 712-4490
455 Capitol Mall, Suite 600 : _ )
Sacramento, CA 95814 - Fax: (916)290-0121

Mr, Floyd Shimomura

State Personnel Board (E-09) Tel:

801.Capitol Mall, Room 150 B -

Sacramento, CA 95814 Fax: (916) 653-1028

Mr. Keith B. Petersen Claimant Representative
SixTen & Associates - Tel:  (916) 565-6104
3841 North Freeway Blvd., Suite 170 :

Sacramento, CA 95834 ' Fax: (916) 564-6103
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